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Buus  1.  Counsel  for  the  plaintiff  shall  number  the  iNiges  of  the  petition  in 
error,  and  the  transcriptt  before  filing  the  same;  and  the  clerk  shall  prepare 
for  the  court  a  copy  of  the  same,  numbering  the  pages  as  in  the  original. 

Rui£  2.  Counsel  shall  file  a  written  or  printed  brief  in  each  case  for  each 
jastice  before  commencing  argument  thereon;  and  the  brief  must  refer  spe- 
cifically to  the  page  of  the  transcript  which  counsel  desires  to  have  examined. 

Bui^E  8.  No  case  shall  be  docketed,  nor  process  issued  thereon,  except 
where  the  state  is  appellant,  until  the  plaintiff  in  error  or  appellant  shall  pay 
the  clerk  five  dollars  advance  fees;  nor  shall  any  civil  case  be  docketed  until 
security  for  costs  shall  be  given,  approved  by  the  clerk  of  the  supreme  court, 
or  of  the  district  court  of  the  county  from  which  the  cause  is  brought,  con- 
ditioned for  the  payment  of  all  costs  for  which  the  plaintiff  in  error  may  be 
Uable. 

Execution  on  a  judgment  for  costs  having  t)een  returned  unsatisfied,  the 
clerk  may  give  said  securities,  or  their  executors  or  administrators,  notice  of 
such  return,  and  thaj},  unless  said  costs  are  paid  within  10  days  after  receipt 
of  said  notice,  a  motion  will  be  made  for  a  judgment  against  them;  and  if 
good  cause  shall  not  be  shown  why  the  same  ought  not  to  be  done,  judgment 
may  be  entered  against  said  securities,  or  their  executors  or  administrators, 
for  the  amount  remaining  unpaid,  for  which  said  plaintiff  in  error  may  be 
liable,  and  c^xecution  may  be  issued  on  such  judgment  as  in  other  cases. 

RULB  4.  If  the  plaintiff  in  error  fail  to  file  the  brief  required  of  him  by 
Bule  No.  2,  before  the  case  is  reached  for  hearing,  the  judgment  below  may 
be  affirmed  as  of  course. 

Rule  5.  On  being  admitted  to  practice  in  this  court,  eacli  attorney  who 
has  not  heretofore  been  admitted  to  the  supreme  court  of  the  state  of  Kan- 
sas shall  pay  three  dollars  to  the  clerk,  who  shall  furnish  such  attorney  a  cer- 
tificate of  admission,  and  a  printed  copy  of  the  rules. 

Rule  6.  Any  case  may  be  submitted  on  behalf  of  either  or  both  parties,  at 
any  time,  whatever  may  be  its  place  on  the  docket. 

Rule  7.  Causes  will  be  taken  up  for  decision  in  their  order  upon  the 
docket,  except  as  otherwise  provided  by  law;  but  a  cause  may  be  taken  out 
of  its  order,  and  assigned  for  argument  or  decision,  for  special  reasons  set 
forth  in  a  motion  filed. 

BUJLE  8.  In  all  cases  disposed  of  in  which  the  supreme  court  has  original 

jorisdiction,  a  fnll  record  shall  be  made.    In  all  other  cases,  no  full  record 

shall  be  made,  except  at  the  request  and  costs  of  the  party  desiring  the  same 

to  be  done. 
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HuLB  10.  No  record  or  paper  filed  shall  be  taken  from  the  custody  of  the 
clerk,  unless  by  order  of  the  court,  or  by  written  consent  of  the  attorneys  of 
record  for  all  the  parties. 

Bulb  11.  Counsel  for  plaintiff  in  error  shall  furnish  a  copy  of  his  brief  to 
counsel  for  defendant  in  error,  in  each  case,  at  least  15  days  before  the  time 
set  for  the  argument  thereof;  and  the  counsel  for  defendant  in  error  shall 
furnish  a  copy  of  his  brief  to  the  counsel  for  plaintiff  in  error  at  least  five 
days  before  the  time  set  for  the  argument  thereof.  A  compliance  with  this 
rule  is  essential  to  entitle  a  party  to  be  heard  in  oral  argument;  and  in  case 
of  a  failure  to  comply,  the  court  may  in  addition  continue  the  case,  or  af- 
firm or  reverse  the  judgment.^ 

RuLB  12.  One  hour  only,  except  with  the  consent  of  the  court,  shall  be 
consumed  in  the  oral  argument  of  a  case,  by  counsel  for  either  party. 

Bulb  13.  A  motion  for  an  order  to  revive  an  action  or  complete  a  tran- 
script, except  where  counsel  for  both  parties  consent  to  the  order,  shall  be 
filed,  setting  forth  the  grounds,  and  notice  thereof  given  to  opposing  counsel^ 
at  least  one  day  before  being  heard  by  the  court. 

I  This  is  the  amended  Rule  11,  as  adopted  Apzil  17, 1876. 
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SUPREME  COURT. 


STATE   OF   KANSAS.    • 


present: 
Hon.  SAMUEL  A.  KINGMAN,  Chief  Jnstice. 

Hon.  D,  M.  Valentine,  Ussociate  Justices. 
Hon.  D.'J.  Brewer,        J 


Board  of  Education  of  City  of  Atchison  v.  William  Scovillb 

and  others. 

January  Term,  1874. 

I.  Interpleader;  Aotion.  An  action  in  the  nature  of  a  bill  of  interpleader 
may  be  maintained  ander  our  system  of  practice  whenever  a  proper  case 
is  made  therefor,  and  whenever  the  plaintiff  has  no  adequate  remedy  in 
the  nature  of  an  action  at  law. 

a.  Bamedies:  Equity:  Election  of.  There  is  no  rule  that  requires  a  party 
to  resort  to  one  equitable  remedy  in  preference  to  some  other  equitable 
remedy,  where  both  remedies  are  equally  applicable  to  the  facts  consti- 
tuting the  cause  of  action  or  defense,  and  where  both  are  equally  avail- 
able to  the  parties. 

9.  Interpleader:  Several  Claimants.  The  owner  of  a  building  owes  the 
contractor  for  erecting  the  same  a  certain  sum  of  money,  (the  amount 
thereof  not  being  disputed.)  Various  other  persons  claim  to  liave  liens 
upon  the  fund  which  the  owner  of  said  building  owes  to  the  contractor* 
as  follows:  Certain  persons  claim  as  subcontractors,  and  that  they  have 
mechanics'^  liens  on  said  building  to  secure  their  respective  claims;  others 
daim  that  they  are  creditors  of  the  contractor,  and  have  garnishment 
liens  on  said  fund  by  virtue  of  attachment  proceedings  in  a  Justice's  court; 
others  claim  that  they  are  judgment  creditors  of  the  contractor,  and  have 
garnishment  liens  on  said  fund  by  virtue  of  proceedings  In  aid  of  execu« 
tion  before  a  judge  pro  tern,  of  tlie  district  court.  Each  of  these  various 
persons  claims  that  his  own  claim  is  prior  and  paramount  to  that  of  any 
▼.18k— 2  (17) 
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other  peraon;  and  in  the  aggregate  these  claims  amount  to  vastly  more 

than  the  amount  which  the  owner  of  the  building  owes  to  the  con- 

*18      '('tractor,  and  the  owner  of  the  building  cannot  well  pay  any  of  said 

claims  without  great  hazard  to  himself,  and  several  of  said  claimants 

are  proceeding,  and  about  to  proceed,  against  the  owner  of  the  building, 

to  collect  in  separate  actions  their  respective  claims,    Heldt  in  such  ? 

case,  that  the  owner  of  the  building  has  a  cause  of  action  for  interpleader 

against  the  various  claimants  of  said  fund. 

4.  :  Concurrent  Bemedies.    The  remedy  given  by  section  43  of  the 

Civil  Cod^  does  not  supersede  the  action  of  interpleader;  but  in  cases 
where  such  remedy  might  be  substituted  for  the  action  of  interpleader 
the  two  remedies  are  concurrent. 

6.  Execution :  Proceedings  in  Aid  of:  Not  a  Judgment.  An  order  of 
a  judge  pro  tern,  of  the  district  court  in  a  proceeding  in  aid  of  execu- 
tion under  section  490  if  the  Civil  Code,  that  a  garnishee  shall  pay  over 
to  the  judgment  creditor  certain  money  which  the  garnishee  owes  to  the 
judgment  debtor,  is  not  a  final  determination  of  the  liability  of  said  gar- 
nishee to  pay  said  money  to  said  judgment  creditor.^ 

0.  Gkkrnishment :  Order  not  Final.  An  order  of  a  justicb  of  the  peace 
in  an  attachment  proceeding  pending  before  such  justice  under  section 
/  42  of  the  justices'  act,  that  a  garnishee  shall  pay  into  court  certain  money 
which  the  garnishee  owes  to  the  defendant  in  the  action,  is  not  a  final 
determination  of  the  right  of  the  plaintiff  in  the-aotion  to  said  money. 
[Fitch  V.  Manhattan  Fire  Ins.  Co.,  23  Kan.  869.] 

Error  from  Atchison  district  court. 

The  Board  of  Education  of  the  City  of  Atchison,  brought  suit 
against  William  Scoville,  H.  T.  Smith,  and  William  G.  8mith,  as 
partners,  M.  M.  Trimmer  and  John  F.  Thompson,  as  partners,  D.  P. 
Blish  and  John  B.  Silliman,  as  partners,  A.  B.  Decker,  and  Sarah  A. 
Baker,  and  also  against  Clark  &  Co.,  and  eight  others  as  defendants. 
The  petition  recited  that  there  was  in  plaintiff's  possession  the  sum 
of  2(700.91,  due  to  Clark  &  Co.  or  their  creditors,  being  a  balance  due 
for  building  a  certain  school-house;  that  there  was  also  due  the  fur- 
ther sum  of  $92.4r7|^  for  extra  work  done  thereon,  which  the  plaintiff 
believed  was  due  to  Clark  &  Co.  or  their  creditors,  but  of  which  de- 
fendants Trimmer  &  Thompson  (who  are  creditors)  claimed  $80.47^; 
that  at  November  term,  1872,  of  said  district  court  the  defendants 
Scoville  &  Smith  obtained  a  judgment  by  confession  against  Clark  & 
Co.  for  $748.68,  and  afterwards,  on  proceedings  in  aid  of  execu- 
*19  tion,  they  obtained  an  order  that  ^plaintiff  pay  over  to  them 
the  sum  ot  $527.22  within  thirty  days;  that  before  said  time 
had  expired  Trimmer  &  Thompson  brought  an  action  in  the  district 
court  against  the  plaintiff  for  $428  of  said  money,  claiming  that  they 
were  entitled  to  priority  of  payment,  and  they  also  brought  an  action 
before  a  justice  for  $80.47^  for  extra  work,  and  both  of  said  actions 
were  pending  and  undetermined;  that  Blish  &  Silliman  and  A.  B. 
Decker  had  also  obtained  judgments  against  Clark  &  Co.  before  a 
justice,  and  on  proceedings  in  garnishment  had  obtained  orders  for 

^  See  note  at  end  of  case. 


BOARD  OF  EDUCATION  V,  SCOVILLE.  19 

the  plaintiff  to  pay,  in  the  former  case  $124,  and  in  the  latter  case 
$45.16;  that  S.  A.  Baker  bad  obtained  judgment  against  Clark  &  Go. 
betore  a  justice  for  $45.75  and  costs,  and   threatened  to  proceed 
against  plaintiff  as  garnishee,  and  that  all  the  other  defendants  were 
creditors  of  Clark  &  Co.,  as  subcontractors  on  said  work,  and  they 
were  claiming  mechanics*  liens  for  labor  or  materials,  and  were  all 
threatening  proceedings  against  the  plaintiff  for  payment  out  of  said 
fnnd;  that  plaintiff  bad  insisted  in  each  of  said  proceedings  that  it 
ought  not  to  be  held  to  pay  any  of  said  claimants  until  all  parties 
should  be  brought  into  court,  so  that  their  respective  rights  thereto 
might  be  adjudicated  together;  that  plaintiff  was  not  indebted  to  any 
of  said  defendants  except  as  growing  out  of  said  contract  with  Clark 
&  Co.,  for  building  said  school-house;  that  plaintiff  had  not  colluded 
with  any  of  the  defendants;  and  praying  that  plaintiff  be  allowed 
to  bring  the  amount  due  into  court,  that  all  the  parties  be  required  to 
interplead  together,  and  that  plaintiff  might  be  discharged  from  fur- 
ther liability  on  payment  into  court  of  the  amount  due  for  the  ben- 
efit of  such  of  the  parties  as  should  appear  to  the  court  to  be  en- 
titled thereto,  and  that  in  the  mean  time  the  defendants  be  eujoined 
and  restrained  from  further  proceeding  against  plaintiff.     The  peti- 
tion also  showed  that  the  claims  of  the  defendants  joined  as  creditors  of 
Clark  &  Co.  aggregated  $  1,726.76.     This  petition  was  verified  by  affida- 
vit.   To  this  petition  the  defendants  demurred,  and  the  court,  at 
*20      the  March  term,  1873,  sustained  the  demurrers,  and  ren*dered 
judgment  in  favor  of  the  defendants  for  costs. 

D.  Martin,  for  plaintiff  in  error. 

1.  Does  the  remedy  of  interpleader  exist  in  this  state  ?  The  rem- 
edy of  interpleader  in  cases  of  this  nature  is  familiar  in  equity  prac- 
tice. 3  Story,  Eq.  Jur.  §§  806,  807,  et  seq.;  Van  H.  Eq.  Dr.  204, 
305,  et  seq.;  Adams  Eq.;  Story,  Eq.  PI.  §  291  et  $eq.  By  the  Code, 
%he  forms  of  actions  only  are  abolished,  but  the  same  redress  may  be 
had  as  before  the  adoption  of  the  Code.  Gen.  St.  631,  §  10;  Nash, 
PL  &  Pr.  3 ;  Kimball  v.  Connor,  8  Kan.  *430 ;  Fitzpatrick  v.  Geb- 
hart,  7  Kan.  *43.  But  if  no  other  provision  of  the  Code  sanctions 
an  interpleader  by  a  plaintiff,  such  a  remedy  is  fully  authorized  in 
this  ease  by  section  727*  of  the  Code.  In  states  having  Codes  like 
ours  it  has  been  held  in  numerous  cases  that  the  remedy  of  inter- 
pleader still  exists,  notwithstanding  the  remedy  allowed  to  defend- 
ants to  bring  in  new  parties.  Chamberlain  v.  O'Connor,  8  How.  Pr. 
45,  46;  Beck  v.  Stephani,  9  How.  Pr.  193,  196,  197;  Pepoon  v. 
White,  3  Code  B.  109;  Sherman  v.  Partridge,  11  How.  Pr.  158,  159; 
Patterson  v.  Perry,  14  How.  Pr.  507. 

Is  this  a  proper  ease  for  interpleader?     The  petition  shows  that' 
the  plaintiff  has  in  its  possession  a  certain  sum  of  money  belonging 
to  Ciark  &  Co.,  the  contractors,  or  to  their  creditors,  the  other  de- 
fendants, who  were  subcontractors  and  material-men;  that  plaintiff 
is  not  indebted  to  any  of  said  defendants  except  on  ^aid  transaction 
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for  building  a  school-house ;  that  eaoh  of  the  defendant6  has  either 
actually  commenced  proceedings,  or  threatened  such,  against  the 
plaintiff,  to  compel  payment  in  full,  without  any  regard  to  the  rights 
of  the  Claimants,  and  although  plaintiff  can  only  pay  each  of  them 
in  full  with  great  loss  to  itself,  being  compelled  to  pay  a  great  deal 
more  than  it  owes;  that  plaintiff  is  a  disinterested  party  as  between 
the  different  creditors  of  and  claimants  under  Clark  &  Go. ;  that  no 
judgment  has  yet  been  obtained  against  plaintiff;  that  plaintiff  has 
not  colluded  with  any  of  the  defendants;  that  it  does  not  know 
*21  which  of  the  defendants  is  ^legally  entitled  to  said  money, 
and  therefore  cannot  safely  pay  it  to  any  one  of  them,  unless 
they  are  all  made  parties  to  the  action,  offering  to  bring  the  money 
into  court  to  be  paid  as  shall  be  decreed  by  the  court  after  hearing 
all  the  claimants  as  to  their  respective  rights  thereto.  The  petition 
contained  all  the  averments  that  are  material  in  such  a  case.  As  to 
the  propriety  of  the  remedy  in  this  case  we  refer  to  2  Van  Santv.  PL 
349,  851;  1  Wait,  Pr.  165  et  seq.;  Bichards  v.  Salter,  6  Johns.  Gh. 
445. 

In  the  garnishee  proceedings,  the  plaintiff  was  not  a  defendant, 
and  therefore  was  not  entitled  to  relief  under  section  43  of  the  Code. 
It  was  not  a  party,  and  could  neither  prosecute  nor  defend.  All  that 
it  could  do  was  to  answer  under  oath  all  questions  put  to  its  officers, 
and  further  it  could  not  go.  It  was  only  a  witness.  It  answered  be- 
cause under  the  law  it  was  bound  to  do  so.  All  reference  to  the 
plaintiff  having  suffered  any  default,  or  being  guilty  of  any  laches, 
is  out  of  place  and  without  foundation.  Has  the  plaintiff^s  right  to 
compel  the  defendants  to  interplead  been  barred  or  concluded  by  any 
adjudication  ?  The  court  below  held  that  the  proceedings  in  aid  of 
execution  in  the  case  of  Scoville  &  Smith  v.  Clark  &  Go.  were  an  ad- 
judication which  bound  the  plaintiff  herein;  that  while  the  order  was 
not  a  judgment,  it  was  in  the  nature  of  a  judgment;  and  that  it  was 
too  late  to  interplead  after  that  order  was  made.  The  court  below 
held  that  the  orders  made  by  the  justice  in  the  proceedings  in  garn- 
ishment were  not  in  the  nature  of  judgments,  and  therefore  that 
they  constituted  no  bar  or  objection  to  an  interpleader.  We  contend 
that  the  effect  and  force  of  each  of  these  orders  is  the  same,  and 
that  none  of  them  are  judgments  against  the  plaintiffs,  nor  "in  the 
nature  of  judgments."  And  it  has  frequently  been  decided  that  the 
order  made  in  the  proceedings  in  aid  of  execution  is  not  a  judg- 
ment, and  that  the  creditor  of  the  judgment-debtor  is  not  concluded 
by  the  proceedings.  Union  Bank  of  fiochester  v.  Union  Bank  of  San- 
dusky, 6  Ohio  St.  254;  Edgarton  v.  Hanna,  11  Ohio  St.  823;  Welch 
V.  Pittsburgh,  Ft.  W.  <b  C.  B.  Co.,  Id.  569.  And  this  court  has  held 
that  no  execution  can  issue  on  such  order.  Arthur  v.  Hale, 
*22  6  Kan.  *161.  Neither  is  *the  plaintiff  concluded  by  the  pro- 
ceedings in  garnishment.  Bice  v.  Whitney,  12  Ohio  St.  358. 
The  fact  that  Trimmer  &  Thompson  commenced  suit  before  this 
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action  was  brought  is  no  valid  objection  to  this  case,  bnt  is  a  oircum- 
g^nce  in  its  favor.  It  shows  that  injury  to  the  plaintiff  was  im- 
nuneut,  and  not  merely  prospective.  It  is  not  usual  to  commence  a 
ease  of  interpleader  until  the  plaintiff  is  actually  in  litigation,  al- 
though it  may  be  proper  to  do  so.  In  such  case,  in  this  state,  the 
party  seeking  relief  from  the  conflicting  claims  may  elect  to  bring  an 
action  like  this,  or  proceed  under  section  43  of  the  Code.  The  rem- 
edies are  concnrrent,  and  he  may  have  his  election.  1  Wait,  Fr.  166, 
174.  In  this  case  the  former  was  the  only  adequate  remedy,  as  an 
injunction  is  part  of  the  remedy  of  interpleader,  and  an  injunction 
vas  necessary  in  this  case  to  protect  plaintiff  from  vexatious  litiga- 
tion. 

fV,  R.  Smithy  Everest  <t  Greenatvalt,  HorUm  dt  Waggener,  Thos. 
Metcalfe,  and  J,  L.  Berry,  for  defendants. 

We  contend  that  the  court  below  committed  no  error  in  sustaining 
said  demurrers,  or  in  refusing  to  grant  an  injunction,  as  prayed  for 
by  plaintiff.  Admitting  that,  under  the  Civil  Code  of  this  state,  a 
bill  'of  interpleader  would  lie  in  certain  cases,  we  contend  that  the 
ease  at  bar,  as  shown  by  plaintiff's  petition,  is  deficient  in  every  es- 
sential legal  element  to  authorize  or  constitute  such  an  action.  The 
true  origin  of  jurisdiction  of  a  bill  of  this  nature  is  that  there  is  no 
remedy  at  law  at  all  or  the  legal  remedy  is  inadequate  in  the  given 
case.  And  the  bill  always' supposes  that  the  plaintiff  is  a  mere  holder 
of  a  stake  or  fund,  which  is  equally  contested  by  the  other  party,  and 
that  the  respective  claims  against  him  are  all  of  the  same  nature  or 
character;  and  if  the  bill  shows  that  any  one  defendant  has  a  legal 
right  paramount  to  that  of  any  other,  it 'is  demurrable,  and  is  espc' 
c'uiUy  so  where  there  is  no  privity  (between  the  parties  defendant  and 
plaintiff)  of  contract  or  duty.     For  the  true  doctrine,  supported  by 

authority,  is  that  in  cases  of  adverse  independent  title,  the 
*23       *party  holding  the  fund  must  defend  himself  as  well  as  be  can 

at  law,  for  otherwise  it  would  be  asking  a  court  to  exercise 
equity  jurisdiction  upon  a  controversy  between  different  parties  where 
there  is  no  privity  of  contract  between  them  and  the  plaintiff  who 
calls  for  the  interpleader;  and  where  the  claimants  assert  their  rights 
under  adverse  titles,  and  not  in  privity,  and  where  their  claims  are 
of  different  natures,  the  bill  is  not  maintainable.  And  the  bill  would 
be  equally  defective  if  it  did  not  admit  and  show  a  title  in  each  of 
the  claimants;  for  if  it  in  anywise  appears  from  the  bill  itself  that 
any  one  of  the  defendants  is  clearly  entitled  to  the  debt,  or  any  por- 
tion thereof,  in  exclusion  of  the  other,  then  it  is  demurrable,  and  no 
sacb  bill  should  be  filed  except  where  the  plaintiff  cannot  otherwise 
be  protected  from  unjust  litigation,  and  then  it  should  be  filed  imme- 
diately after  or  before  the  commencement  of  proceedings  against  the 
plaintiff,  and  should  not  be  delayed  until  any  of  the  claimants  have 
obtained  any  legal  right  as  against  the  plaintiff. 

The  petition  shows  that  the  plaintiffs  made  a  contract  with  Clark 
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&  Go.  for  the  erection  of  a  school-house;  that  they  never  complied 
with  the  terms  of  said  contract,  and  that  the  plaintiff  completed  the 
building  itself;  that  the  claim  of  defendants  Trimmer  &  Thompson  is 
based  entirely  upon  an  independent  cause  of  action  against  the  plain- 
tiff to  the  amount  of  $80.47,  and  not  by  reason  of  any  funds  in 
plaintiff's  hands  which  any  of  the  other  defendants  make  any  claim 
upon.  The  petition  shows  that  certain  defendants  are  seeking  to  en- 
force their  claims  against  the  plaintiff  under  the  mechanics'  lien  law ; 
that  the  defendants  Scoville  &  Smith  have  obtained  judgment  on  their 
claim  against  Clark  Ss  Co.,  ^nd,  by  proceedings  in  aid  of  execution, 
obtained  an  order  of  said  court  against  plaintiff  before  the  fUing  of 
plaintiff's  petition  herein;  and  that  said  judgment  and  order  now  re- 
main of  full  force.  These  defendants  certainly  show  a  legal  right  to 
the  payment  of  a  certain  sum  paramount  to  that  of  any  other  of  the 

defendants ;  and  of  this  the  plaintiff  had  full  knowledge  long 
*24      before  the  commencement  of  the  action  at  bar.    The  ^petition 

shows  that  defendants  Trimmer  &  Thompson  have  commenced 
an  action  in  the  court  below  against  plaintiff,  as  defendant  therein, 
claiming  the  sum  of  $428  on  account  of  an  agreement  with  plaintiff 
and  defendants  Clark  &  Co.,  by  which  Trimmer  &  Thompson  were  to 
receive  payment  of  their  sum  directly  from  plaintiff,  and  that  said 
action  was  commenced  before  the  petition  was  filed  in  this  action, 
and  is  yet  undetermined,  and  that  plaintiff  had  full  knowledge 
thereof  before  the  commencement  of  this  action.  The  petition  shows 
that  defendants  Blish  &  Silliman,  before  the  commencement  of  this 
action,  had  obtiEiined  judgment  against  Clark  &  Co.  for  the  amount 
of  their  claim,  which  certainly  shows  that  as  to  these  defendants, 
they  could  make  no  claim  against  plaintiff  on  this  specific  fund. 
The  petition  shows  that  defendant  A.  B.  Decker  obtained  judgment 
against  Clark  &  Co.  for  the  amount  of  his  claim,  and  had  instituted 
proceedings  in  garnishment,  and  obtained  an  order  for  the  payment 
of  his  claim  against  plaintiff  before  the  commencement  of  this  action. 
The  petition  also  shows  that  defendant  Sarah  A.  Baker  obtained  a 
judgment  against  Clark  &  Co.  for  the  amount  of  her  claim,  of  which 
plaintiff  bad  full  knowledge  before  commencing  this  action  herein. 
Now,  can  it  be  said  by  this  court  that  the  respective  claims  of  the 
defendants  are  of  the  same  nature  or  character,  and  that  each  of  the 
defendants  claims  a  right  to  the  identical  fund  of  $700.91?  Can  it 
be  said  that  there  is  a  privity,  between  all  the  defendants  and  the 
plaintiff,  of  contract  or  duty  in  regard  to  this  special  fund?  Does 
not  the  petition  show  that  most  of  tbe  defendants  found  their  claims 
upon  independent  titles  and  rights?  and  does  not  the  petition  admit 
that  defendants  Scoville  &  Smith  have  a  legal  claim  upon  this  fund 
to  the  amount  of  $527.22,  paramount  to  that  of  any  of  the  other  de- 
fendants ? 

If  tbe  right  to  file  a  bill  of  interpleader  as  an  independent  action 
is  recognized  under  the  Civil  Code,  then  the  same  rules  must  exist 
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as  were  formerly  recognized,  and  which  obtained  in  chancery  in  saoh 
caseBi     Washington  Life  Ins.  Go.  v.  Lawrence,  28  How.  Pr. 
*S5       435.     It  would  *seem  clear  that  the  plaintiff  had  a  perfect 
and  speedy  remedy  under  the  provisions  of  the  Civil  Code,  and 
that  it  was  not  necessary  for  it  to  have  resorted  to  any  of  the  ancient 
land-marks,  or  to  have  navigated  its  legal  craft  in  the  ancient  and 
mnddled  waters  of  English  equity  jurisprudence.     It  is  sufficient  for 
this  court  to  see  that  the  questions  involved  in  this  action  are  fully 
contemplated  and  met  by  our  own  Civil  Code ;  for,  in  the  absence  of 
a  statute,  a  bill  of  interpleader  does  not  ordinarily  lie  as  an  independ- 
ent  action  except  when  there  is  a  privity  of  some  sort  between  all  the 
parties,  and  where  the  claim  by  all  is  of  the  same  nature  and  char- 
acter.    Lincoln  v.  Buthland  &  B.  B.  Co.,  24  Yt.  639.     The  plaintiff, 
after  the  commencement  of  the  action  of  Trimmer  &  Thompson 
against  it,  had  a  perfect  remedy  under  the  provisions  of  the  Civil 
Code,  upon  making  affidavit,  and  obtaining  an  order  upon  all  parties 
to  appear  and  maintain  or  relinquish  their  claims  against  it.     Code, 
§  43.     This  is  a  substitution  for  the  ancient  bill  of  interpleader,  and 
provides  a  summary  mode  of  relief  in  the  same  cases  in  which  a  bill 
of  interpleader  was  allowed  in  chancery.     This  is  undoubtedly  the 
remedy  that  the  plaintiff  should  have  resorted  to,  (Vosburgh  v.  Hunt- 
ington, 15  Abb.  Pr.  254;  Wilson  v.  Duncan,  11  Abb.  Pr.  3;  Sher- 
man V.  Partridge,  1  Abb.  Pr.  260 :  Mechanics'  B.  Ass'n  v.  Eiersted, 
4  Duer,  640;)  and  the  plaintiff,  under  any  circumstances,  must  not 
by  its  own  act,  as  in  the  case  at  bar,  have  placed  itself  in  a  position 
to  be  sued,  and  must  have  been  ignorant  of  the  rights  of  the  defend- 
ants, (U.  8.  V.  Vietor,  16  Abb.  Pr.  153;  Bell  v.  Hunt,  3  Barb.  Ch. 
391.)     The  doctrine  of  interpleader  has  certainly  no  application  un- 
der liie  mechanic's  lien  law,  which  doctrine  is  applicable  to  all  the 
defendants  in  this  action,  who  are  proceeding  to  enforce  their  claims 
against  the  owner  of  the  school  building.    Chamberlain  v«  O'Connor,  8 
How.  Pr.  45;  Dry-dock  M.  E.  Church  v.  Carr,  2  Barb.  60.     Certainly 
the  bill  of  interpleader  will  not  lie  in  favor  of  the  plaintiff  as  against 
such  of  the  defendants  as  had  obtained  rights,  by  service  of  a  notice 
in  garnishment  or  attachment  npon  it  against  the  property  of  Clark 
&  Co.,  (U.  B.  Trust  Co.  v.  Wiley,  41  Barb.  477;)  and,  there  being  a 
defect  of  parties  in  this  action,  the  demurrer  was  properly  sustained. 

*26  'Yaleivtinb,  J.  That  an  action  in  the  nature  of  a  bill  of  in- 
terpleader may  be  maintained  under  our  system  of  practice, 
whenever  a  proper  case  is  made  therefor,  and  whenever  the  plaintiff 
has  no  other  adequate  remedy,  we  have  no  doubt.  And  we  think  the 
action  may  be  maintained  whenever  the  plaintiff  has  no  adequate 
remedy  in  the  nature  of  an  action  at  law.  The  first  and  main  ques- 
tion, then,  for  our  consideration  is  whether  a  proper  case  for  inter- 
pleader has  been  made  out  in  this  particular  case.  Involved,  how- 
ever, in  this  main  question  are  several  minor  questions  which  we  sball 
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consider  as  we  proceed.  The  court  below  decided,  apon  various  de- 
murrers to  the  petition,  that  the  petition  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action  as  against  any  of  the  defendants ;  and 
this  petition  in  error  is  now  instituted  for  the  purpose  of  having  that 
decision  reversed.  Now,  if  the  petition  in  the  court  below  did  state 
facts  sufficient  to  constitute  a  cause  of  action  in  favor  of  the  plain* 
tiff,  and  against  any  two  or  more  of  the  defendants,  the  decision  of 
the  court  below  must  be  reversed  as  between  the  plaintiff  and  those 
two  or  more  defendants. 

The  action  of  interpleader  is  undoubtedly  an  equitable  remedy,  and 
for  that  reason  principally  it  cannot  be  maintained  in  any  case  where 
the  party  seeking  it  has  another  plain  and  adequate  remedy  in  the 
nature  of  an  action  at  law.  Indeed,  as  a  rule,  the  action  of  inter- 
pleader cannot  be  maintained  where  another  plain  and  adequate 
remedy  has  been  given  by  statute ;  for,  as  a  rule,  the  remedy  given 
by  statute  is  considered  as  a  legal  remedy,  in  contradistinction  to  an 
equitable  remedy.  But  the  remedy  given  by  statute  may  sometimes 
be  an  equitable  remedy,  and,  when  it  is,  then  it  does  not  supersede 
some  other  previously  existing  equitable  remedy  unless  it  has  been 
expressly  so  enacted,  but  the  second  remedy  is  merely  cumulative, 
and  the  two  remedies  are  in  effect  concurrent.     There  never  has  been 

any  rule  in  equity  that  we  are  aware  of  requiring  a  party  to 
*27       ^resort  to  one  equitable  remedy  in  preference  to  some  other 

equitable  remedy  where  the  two  remedies  are  equally  appli* 
cable  to  the  facts  constituting  the  cause  of  action  or  defense,  and 
where  both  are  equally  available  to  the  parties;  and  we  think  no 
such  rule  has  ever  existed. 

In  the  present  case  the  plaintiff  is  a  school-district.  It  employed 
the  defendants  Clark  &  Co.  to  build  a  school-house.  Clark  &  Co., 
with  the  assistance  of  several  subcontractors,  built  the  school-house. 
The  school-house  now  owes  Clark  &  Co.,  the  contractors,  $793.38^. 
This  amount  does  not  seem  to  be  disputed.  Clark  &  Co.  claim  the 
whole  of  it.  Other  defendants  claim  the  same,  or  portions  thereof, 
by  virtue  of  being  subcontractors  who  furnished  labor  and  materials 
for  the  school-house,  and  by  virtue  of  having  mechanics'  liens  thereon. 
Other  defendants  claim  said  fund,  or  portions  thereof,  by  virtue  of 
being  creditors  of  the  contractor,  and  by  virtue  of  garnishment  liens 
obtained  in  attachment  proceedings  against  him  in  a  justice's  court. 
And  still  another  defendant  claims  the  larger  portion  of  said  fund  by 
virtue  of  a  garnishment  lien  obtained  in  the  district  court  before  a 
judge  pro  tern.,  in  a  proceeding  in  aid  of  execution.  Clark  &  Co.  (the 
contractors)  claim  directly  from  the  school-district.  All  the  other 
defendants  claim  under  and  through  Clark  &  Co.,  except  as  to  a  por- 
tion of  Trimmer  &  Thompson's  claim,  of  which  we  shall  speak  here- 
after; but  each  defendant  claims  that  his  right  to  said  fund  is  para- 
mount to  that  of  any  other  defendant.  The  amount  which  the  de- 
fendants claim  in  the  aggregate  is  vastly  more  than  the  plaintiff  owes 
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to  Clark  &  C!o.,  and  therefore  the  plaintiff  could  not  well  pay  the 
c\aim  of  any  one  of  the  defendants  without  great  hazard  to  itself. 
Por  the  purposes  of  this  case,  we  shall  assume  that  meohanics'  liens 
may  be  taken  npon  school-houses,  and  such  other  public  buildings; 
also,  for  the  purposes  of  this  case,  but  without  expressing  any  opin- 
ion thereon,  we  shall  assume  that  the  action  of  interpleader  does  not 
lie  in  favor  of  the  owner  of  a  building  to  compel  the  holders  of  me- 
chanics' liens  thereon  (contractors  and  subcontractors)  to  in- 
*98  terplead  with  each  other,  and  with  *th6  contractor,  and  thereby 
have  determined  the  extent  and  priority  of  their  respective 
liens.     And  yet  there  may  be  cases  where  the  action  ought  to  lie.    • 

Under  our  statutes  a  promissory  i^ote  may  be  given  for  the  amount 
covered  by  the  mechanic's  lien.  Laws  1871,  p.  253,  §  1 ;  Laws  1872^ 
p.  294,  §  1.  And  in  such  a  case  it  is  not  necessary  for  the  holder 
of  the  note  to  commence  an  action  to  enforce  the  lien  until  after  the 
note  becomes  due,  (Laws  1872,  p.  297,  §  4,)  although  the  note  may 
not  become  due  for  ten  or  twenty  or  any  other  number  of  years.  Now, 
suppose  that  there  are  twenty  or  more  subcontractors  holding  notes 
for  various  sums,  due  at  various  times,  and  the  aggregate  amount  of 
these  notes  is  vastly  more  than  the  owner  of  the  building  owes  the 
contractor,  or  is  liable  for  to  the  contractor  and  subcontractors  taken 
together;  and  suppose  the  contractor  disputes  all  these  notes,  and 
thict  each  subcontractor  claims  that  his  own  note  is  valid,  unpaid, 
and  secured  by  a  lien  upon  the  building,  but  disputes  the  notes  and 
supposed  liens  of  all  the  others.  Suppose,  also,  that  it  is  claimed 
that  some  of  the  notes  were  not  given  for  labor  or  material  furnished 
for  the  building;  that  some  of  them  were  obtained  fraudulenly;  that 
some  of  them  are  paid ;  that  some  of  the  supposed  liens  were  obtained 
irregularly  or  fraudulently ;  that  some  of  the  holders  of  the  notes  are 
not  the  real  owners  of  the  same,  etc. ;  and  suppose  the  holder  of  each 
note  intends  to  contest  the  lien  of  every  other  holder  of  a  note.  Must 
the  owner  of  a  building  keep  his  money  five,  ten,  fifteen,  or  twenty 
years,  until  some  one  is  ready  to  sue  him,  although  his  debt  to  the 
contractor  is  all  the  time  due  and  drawing  interest,  which  interest  he 
wiU  eventually  have  to  pay  ?  The  action  or  defense  given  by  the  me- 
chanic's lien  law,  and  by  section  43  of  the  Civil  (3ode,  is  hardly  an 
adequate  remedy  in  such  a  case. 

For  the  purposes  of  this  case,  and  for  that  only,  we  shall  also  as- 
some  the  following,  to- wit :  (1)  A  party  who  has  a  debt  coming  to  him 
secured  by  a  mechanic's  lien  may  abandon  or  waive  the  mechanic's 
lien,  commence  an  ordinary  action  for  the  debt,  sue  oat  an  attach- 
ment, and  garnish  any  debtor  of  bis  debtor.  (2)  A  garnish- 
*S9  ment  lien  may  be  ob*tained  upon  a  fuod  already  subject  to  a 
mechanic's  lien  held  by  some  other  person,  but  of  course  the 
mechanic's  lien  will  remain  prior. in  right  to  the  garnishment  lien. 
(3)  When  a  party  has  two  claims,  one  of  which  is  secured  by  a  me- 
chanic's lien  and  the  other  is  not,  he  may  sue  out  an  attachment  and 
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garnish  a  fund  subject  to  said  mechanic's  lien,  and  to  various  other 
mechanics'  liens  held  by  other  parties,  to  secure  one  or  both  of  his 
said  claims;  but,  in  such  a  case,  he  of  course  waives  his  mechanic's 
lien  unless  he  commences  a  regular  action  to  foreclose  the  same. 
We  shall  also,  for  the  purposes  of  this  case,  assume  (and  this  is 
probably  a  correct  assumption)  that  a  garnishee  cannot  require  an 
attaching  creditor  and  the  debtor  (his  creditor)  to  interplead  with 
each  other  as  to  who  shall  receive  the  amount  due  from  the  garnishee 
to  the  debtor;  and  yet,  if  there  were  other  persons  claiming  to  hold 
prior  liens  on  the  fund  due  from  the  garnishee  to  the  debtor  in  at- 
tachment, the  only  adequate  remedy  for  the  garnishee  to  protect  him- 
self from  these  conflicting  claims  would  be  an  action  of  interpleader. 
The  garnishment  lien  attaches  when  the  garnishee  is  served  with 
notice,  (Gen.  St.  667,  §  206 ;  Id.  787,  §  51,)  and  continues  until  the 
attachment  is  dissolved  or  the  plaintiff's  claim  is  satisfied;  and  there 
is  no  provision  for  the  determination  of  the  extent,  force,  validity,  or 
priority  of  this  kind  of  lien  in  an  action  to  foreclose  a  mechanic's 
lien.  Laws  1871,  p.  255,  §  5.  Indeed,  the  garnishee  in  such  a  case 
would  have  no  adequate  remedy  except  by  the  action  of  interpleader ; 
and  hence,  in  such  a  case,  the  action  would  lie. 

It  is  claimed,  however,  that  section  43  of  the  Civil  Code  furnishes 
an  adequate  remedy.  We  do  not  think  so.  Under  that  action  the 
holder  of  the  fund  is  not  entitled  to  any  remedy  until  he  is  sued,  and 
the  commencement  of  the  suit  may  be  postponed  almost  indefinitely. 
If  the  holder  of  the  fund  has  no  remedy  except  the  one  given  to  him 
by  section  43  of  the  Civil  Code,  he  may  be  compelled,  for  an  almost 
indefinite  period  of  time,  to  hold  said  fund  always  ready  to  pay  the 
same  to  the  person  entitled  thereto,  and  to  pay  it  at  any 
*30  *time  when  called  upon,  with  accumulated  interest,  although 
the  holding  of  the  same  may  be  no  benefit  to  him.  His  debt 
due  to  the  contractor,  in  a  case  like  the  one  at  bar,  does  not  stop 
drawing  interest  because  others  have  obtained  supposed  liens  thereon. 
Sometimes  undoubtedly  the  remedy  given  by  said  section  43  of  the 
Code  is  an  adequate  remedy;  but  even  then  we  do  not  think  that  the 
legislature  intended  that  it  should  take  the  place  of  the  action  of  in- 
terpleader. In  such  cases  it  was  probably  intended  that  the  two 
remedies  should  be  concurrent.  Such  seems  to  be  the  opinion  of  Mr. 
Wait  as  he  gathers  it  from  the  New  York  authorities.  1  Wait,  Fr. 
166,  167,  174.  The  remedy  given  by  section  43  of  the  Code,  as  ap- 
plied to  cases  like  this,  is,  in  its  nature,  an  equitable  remedy;  and 
we  know  of  no  rule  that  reqi;iires  tbat  one  equitable  remedy  should 
supersede  or  take  precedence  of  another  equitable  remedy,  where  both 
are  equally  applicable  to  the  case.  But  it  is  claimed  that  the  plain- 
tiff in  this  action  (the  school-district)  had  already  been  sued  by  the 
defendants,  Trimmer  &  Thompson,  and  that  therefore  the  plaintiff 
as  defendant  in  that  suit,  had  a  right,  under  said  section  43  of  the 
Code,  to  have  all  the  other  parties  brought  in  and  have  them  inter- 
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plead  as  to  ^ho  shoald  receive  said  fund,  and  as  to  how  mnoh  each 
6\ioiild  receive;  and,  therefore,  that  the  plaintiff  had  another  ade- 
quate remedy* 

But  if  tluB  were  true,  still  the  remedy  given  'by  said  section  is  an 
equitable  remedy  as  applied  to  this  case,  and,  therefore,  the  plaintiff 
Btill  had  no  adequate  remedy  at  law.   But  it  cannot  be  that  said  sec- 
tion  was  intended  absolutely  to  supersede  the  action  of  interpleader, 
even  in  a  case  like  tbe  one  at  bar.     If  such  were  so,  it  would  lead  to 
insuperable  difSculties  in  practice.     Suppose  that  twenty  or  more 
different  persons  should  each  claim  to  be  entitled  to  a  particular 
fond,  and  suppose  that  one  of  these  persons  should  sue  the  holder  of 
the  fund  for  the  recovery  of  the  same,  and  should,  in  the  same  suit, 
set  up  twenty  or  more  separate  and  distinct  causes  of  action,  and 
ask  judgment  on  the  whole  of  them :  would  the  holder  of  the  fund  be 
bound  to  forego  his  action  of  interpleader,  and  in  its  stead 
*31       resort  to  his  remedy  under  ^said  section  48  of  the  Code  ? 
Would  he  be  bound  to  bring  in  as  co-defendants  with  himself 
all  the  adverse  claimants  to  said  fund,  and  have  them  litigate  their 
right  to  said  fund  while  he  was  at  the  same  time  in  the  same  suit  on 
the  same  trial  litigating  with  the  plaintiff  the  questions  arising  in 
the  other  twenty  separate  and  distinct  causes  of  action  in  which  him- 
self and  the  plaintiff  alone  were  interested?     But  suppose  there 
were  various  other  persons,  not  claimants  to  said  fund,  but  inter- 
ested in  the  subject-matter  of  some  one  or  more  of  these  various 
other  causes  of  action  set  up  by  the  plaintiff  against  the  defendant : 
must  these  other  persons  also  all  be  brought  in  so  that  their  claims 
may  also  all  be  determined  in  this  same  suit?     And  so  on,  ad  infin- 
itum.     Each  of  these  different  causes  of  action  set  up  in  said  petition 
may  be  concerning  a  fund,  to  each  of  which  there  may  be  twenty  or 
more  different  claimants.     Now,  suppose  that  each  adverse  claimant 
to  one  of  these  funds  should  commence  an  action  against  the  holder 
thereof  at  about  the  same  time :  would  the  holder  be  bound  under 
said  section  43  to  bring  in  all  the  adverse  claimants  into  each  suit, 
or  could  he  bring  them  into  one  suit  only  and  have  the  other  suits 
enjoined?     And  if  he  could  bring  them  into  one  only,  and  have  the 
others  enjoined,  into  which  should  he  bring  them,  and  which  should 
he  have  enjoined?    If  these  suits  were  brought  in  various  counties, 
or  in  various  courts,  they  could  not  well  be  consolidated.     Or,  if 
there  were  various  other  matters  to  litigate  in  each  one  of  these  suits, 
they  could  not  well  be  consolidated,  although  they  might  be  brought 
in  the  same  court.     Now,  if  it  be  agreed  that  the  holder  of  the  fund 
may  enjoin  tbe  litigation  concerning  this  fund  in  all  the  suits  but 
one,  why  not  in  that  one  too,  and  allow  him  to  bring  an  original  ac- 
tion divested  of  all  extraneous  matters,  and  have  it  determined  in 
that  action  to  whotn  the  fund  belongs?     After  a  careful  considera* 
tion  of  the  whole  question  we  have  come  to  the  conclusion  that  wher- 
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ever,  under  the  former  chancery  practice,  a  bill  of  interpleader  woold 

lie,  an  action  in  the  nature  of  a  bill  of  interpleader  will  now  lie. 
*32       With  respect  to  a  portion  of  Trimmer  &  Thompson's  claim  *it 

would  seem  that  the  school-district  has  made  itself  absolutely 
liable;  or  at  least  Trimmer  &  Thompson  so  claim;  and  hence,  with 
respect  to  this  portion  of  said  claim,  the  action  of  interpleader  will 
not  lie.  This  portion  of  said  claim  must  be  litigated  in  another  suit. 
There  are  two  other  questions  involved  in  this  ease :  First.  Is  an 
order  of  a  judge  pro  iem,  of  the  district  court  in  a  proceeding  in  aid 
of  execution,  under  section  490  of  the  Civil  Code,  that  a  garnishee 
shall  pay  over  to  the  judgment  creditors  certain  money  which  the 
garnishee  owes  to  the  judgment  debtor,  a  final  determination  of  the 
liability  of  said  garnishee  to  pay  said  money  to  said  judgment  cred- 
itor ?  Second,  Is  an  order  of  a  justice  of  the  peace  in  an  attachment 
proceeding  pending  before  him,  under  section  42  of  the  justices'  act, 
that  a  garnishee  shall  pay  into  court  certain  money  which  the  gar- 
nishee owes  to  the  defendant  in  the  action,  a  final  determination  of 
the  right  of  the  plaintiff  in  the  action  to  said  money  ?  We  must  an- 
swer both  of  these  questions  in  the  negative.  Neither  of  said  orders 
is  a  judgment.  The  making  of  them  is  not  an  adjudication  between 
the  parties.  It  does  not  determine  their  ultimate  rights.  It  simply 
gives  to  the  creditor  the  same  right  to  enforce  the  payment  of  the 
money  from  the  garnishee  that  the  debtor  previously  had.  It  is  in 
effect  only  an  assignment  of  the  claim  from  the  debtor  to  the  creditor. 
The  creditor  gains  no  more  or  greater  rights  than  the  debtor  had,  and 
the  garnishee  loses  no  rights.  And  the  payment  of  the  money  can 
be  enforced  from  the  garnishee  to  the  creditor  only  by  an  ordinary 
action.  It  is  not  necessary  that  an  order,  under  section  490  of  the 
Civil  Code,  be  made  by  the  court  as  a  court.  It  may  be  made  by  a 
judge  of  the  court,  at  chambers;  and,  in  the  present  case,  it  was  made 
by  a  judge  pro  tern.  Now,  can  it  be  possible  that  a  proceeding  for  the 
recovery  of  money  may  be  determined  finally,  without  parties  plain- 
tiff or  defendant,  without  pleadings,  before  a  judge  at  chambers,  and 
without  a  jury?     Final  jurisdiction  is  always  conferred  upon  courts, 

and  not  upon  judges  at  chambers.  Besides,  in  proceedings 
*88       for  the  recovery  of  money,  a  man's  ^rights  can  be  determined 

against  his  will  only  by  a  jury.  "The  right  of  trial  by  jury 
shall  be  inviolate."  Const.  Bill  of  Bights,  §  5.  And  no  legislative 
act  can  abridge  or  impair  that  right.  But  suppose  said  order  is  an 
adjudication,  a  final  determination,  of  the  rights  of  the  parties :  then 
there  should  be  some  way  of  directly  enforcing  it, — either  by  execu- 
tion against  the  property  of  the  garnishee,  or  by  imprisonment  of  his 
person.  Now,  it  has*  already  been  decided  in  this  court,  and  well  de- 
cided as  we  think,  that  an  execution  is  not  allowable  in  such  a  case. 
Arthur  v.  Hale,  6  Kan.  *161,  *165.  And  we  think  it  is  equally  clear 
that  the  order  cannot  be  enforced  by  imprisonment  of  the  garnishee. 
Union  Bank  of  Bochester  v.  Union  Bank  of  Sandusky,  6  Ohio  St.  254 ; 
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Ea®wtoTi  V,  Hanna,  11  Ohio  St.  323;  Welch  v.  Pittsburgh,  Ft.  W.  4 
C.  R.  Co.,  Id.  569.     "No  person  shall  be  imprisoned  for  debt  except 
\n  caae  of  fraud."     Const.  Bill  of  Bights,  §  16.     Now,  snppose  the 
garniabee  owes  a  debt  to  the  judgment  debtor,  as  is  claimed  in  the 
l^reaent  case.     He  is  ordered  to  pay  it  into  court,  or  to  the  judgment 
creditor. .  He  is  unable  to  do  it,  or  indeed  he  may  even  refuse  to  do 
it.     May  the  court,  or  judge  at  chambers,  imprison  him  therefor? 
If  they  can,  then  they  may  not  only  imprison  him  for  debt,  but  they 
may  imprison  him  forever  therefor,  or  at  least  until  he  pays  the  debt; 
for  there  is  no  provision  for  his  discharge  before  he  pays  the  debt. 
Would  not  this  be  imprisonment  for  debt,  with  a  vengeance?    But 
the  statute  does  not  seem  to  authorize  the  court  or  judge  to  order  the 
gamiahee  to  pay  the  money  into  court,  or  to  the  judgment  creditor. 
It  simply  provides  that  the  court  or  judge  may  order  the  money  "to 
be  applied  towards  the  satisfaction  of  the  judgment."     Civil  Code,  § 
490.     Under  this  order  the  money  may  be  paid  voluntarily  by  the 
garnishee,  or  it  may  be  collected  from  him  by  an  ordinary  action. 
This  is  the  view  taken  of  the  question  by  th^  supreme  court  of  Ohio. 
Fidgarton  v.  Hanna,  11  Ohio  St.  323,  and  other  cases  above  cited. 
Section  490  of  our  Code  is  the  same  as  section  467  of  the  Ohio  Code, 
except  that  immediately  after  the  words  above  quoted  the  fol- 
*34      lowing  words  are  inserted  *in  our  Code  and  omitted  in  the 
Ohio  Code,  to-wit :  "and  may  enforce  the  same  by  proceedings 
for  contempt  in  case  of  refusal  or  disobedience. "     Now,  these  words 
probably  do  not  mean  that  the  court  may  imprison  a  garnishee  for 
not  paying  money  which  he  owes  (a  debt)  into  court,  or  to  the  judgment 
creditor;  but  if  they  do,  then  we  think  that  they  are  unconstitutional 
to  that  extent.    Union  Bank  of  Bochester  v.  Union  Bank  of  Sandusky, 
6  Ohio  St.  254,  260-262.     Section  473  of  the  Ohio  Code  is  the  same 
as  section  498  of  our  Code;  and  both  read  as  follows :  "If  any  person, 
party,  or  witness  disobey  an  order  of  the  judge  or  referee,  duly  served^ 
such  person,  party,  or  witness  may  be  punished  by  the  judge  as  for 
a  contempt."     This  section  is  about  as  strong  as  the  new  words  in- 
serted in  section  490  of  our  Code,  and  yet  with  this  section  the  su- 
preme court  of  Ohio  made  the  decisions  above  cited. 

With  regard  to  the  order  made  by  the  justice  in  the  attachment 
and  garnishment  proceedings,  we  would  say  that  the  plaintiff  in  such 
proceedings  has  his  remedy  to  enforce  the  payment  of  the  money  due 
from  the  garnishee  by  an  ordinary  action  under  section  43  of  the 
justices'  act,  and  perhaps  also  by  an  action  or  proceeding  under  sec- 
tion 44  of  the  justices'  act;  but  he  has  no  other  remedy.  Bice  v. 
Whitney,  12  Ohio  St.  358. 

In  conclusion  we  would  say  that  we  think  the  petition  shows  a 
good  cause  of  action  for  interpleader.  It  shows  that  thero  are  sev- 
eral persons  claiming  the  same  thing  from  the  plaintiff;  that  the 
plaintiff  has  no  beneficial  interest  in  the  thing  claimed;  that  some 
of  the  defendants  have  already  instituted  proceedings  therefor  against 
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the  plain  tiff,  and  that  others  threaten  so  to  do;  that  the  plaintiff 
cannot  determine  to  whom  it  belongs  without  great  hazard  to  itself; 
that  the  plaintiff  has  no  adequate  remedy  at  law,  nor  indeed  any 
other  adequate  remedy;  that  while  the  thing  in  dispute  is  a  debt  to 
Clark  &  Co.,  one  of  the  defendants,  yet  there  is  no  dispute  about  the 

amount  of  the  debt;  and  that  while  some  of  the  detfendants 
*35      do  not  claim  the  whole  of  the  debt,  yet  that  Clark  *&  Co.  do» 

and  the  others,  in  the  aggregate,  claim  vastly  more  than  the 
debt. 

The  judgment  of  the  court  below  is  reversed,  and  cause  remanded, 
with  the  order  that  the  demurrer  to  the  petition  be  overruled,  and 
for  such  other  proceedings  as  may  be  proper  in  the  case. 
(All  the  justices  concurring.) 

NOTE. 

Orders  made  in  garnishment  proceedings  can  seldom  be  considered  as  final  ad- 
judications, Muse  Y.  Lehman,  30  Kan.  519;  8.  C.  1  Pac.  Rep.  804;  in  an  action 
subsequently  brought  againsf  the  garnishee  by  a  judgment  creditor  to  enforce  an 
order  to  pay  over  money  or  deliver  property,  a  garnishee  ma^  answer,  and  show 
whether  ne  had  money  or  property  in  his  possession  belonging  to  the  judgment 
debtor,  or  was  indebted  to  him,  and.  if  so,  what  the  character  of  such  property 
or  indebtedness  was,  or  any  other  fact  aftecting  the  question  of  his  liability  as 

?:arnishee,  Mull  v.  Jones,  5  Fac.  Rep.  388;  error  does  not  lie  to  the  district  court 
rom  a  ruling  of  the  justice  of  the  peace  refusing  to  vacate  and  discharge  apro- 
cesB  in  garnishment,  Miller  v.  Noyes,  7  Pac.  Rep.  602;  nature  of  judgment,  FitcL 
V.  Manhattan  Fire  Ins.  Co.,  23  Kan.  366;  review  of  proceedings.  Brown  v.  Tup- 
peny.  24  Kan.  29;  certificate  of  deposit.  Bank  v.  Gulick,  24  Kan.  359;  extent  of 
liability,  Phelps  v.  Atchison,  T.  &  S.  F.  R.  Co.,  28  Kan.  165:  Muzzv  v.  Lantry, 
80  Kan.  49;  8.  C.  2  Pac.  Rep.  102;  pension  money.  Cranz  v.  White,  27  Kan.  819 
Foreign  corporations  doing  business  (nay  be  garnished  for  a  debt  due  to  one  of 
its  employes,  etc.,  when,  Burlington  &  M.  R.  K.  v.  Thompson,  1  Pac.  Rep.  622; 
wages  due  at  date  of  service  of  process  are  bound,  when,  id.;  affidavit  that  debt 
is  exempt  is  evidence  that  such  debt  is  exempt  in  subsequent  actions  against  gar- 
nishee, when.  Muzzy  v.  Lantrv,  2  Pac.  Rep.  102;  stockholders'  unpaia  subscrip- 
tions may  be  reached  by  garnishment,  when,  McKelvey  v.  Crockett,  2  Pac.  Rep. 
886;  pledge  of  personal  property  to  secure  an  indorser  leaves  the  legal  title  m 
the  pledgeors,  and  their  interest  therein  subject  to  garnishment,  when,  Williams 
V.  GarlicK,  8  Pac.  Rep.  469;  garnishee— pleas  in  suit  by  his  own  creditor.  Herlow 
V.  Orman.  6  Pac.  Rep.  935;  pleading  attachment  or  garnishment  as  a  defense, 
Clark  V.  Marbourg,  6  Pac.  Rep.  548;  against  one  who  had  a  contract  to  herd  cattle 
for  stipulated  price,  Quthman  v.  Keam,  1  N.  W.  Rep:  129;  affidavit  must  conform 
to  statute— jurisdiction,  Rasmussen  v.  McCabe,  1  N.  W.  Rep.  196;  plaintifF  may 

frove  indebtedness  to  defendant  notwithstanding  denial  of  liability  by  garnishee, 
'eary  v.  Cummings,  1  N.  W.  Rep.  946;  bonds  of  railroads  subject  to  garnish 
ment,  when.  Warren  v.  Booth,  1  N.  W  Rep.  502;  garnishee  prima  fctcte  not  liable 
to  defendant  for  lumber  sold  on  account  of  a  third  person,  Hyde  v.  Minneapolis 
Lumber  Co.,  1  N.  W.  Rep.  740;  no  recovery — variation  of  state  of  facts  pleaded. 
Ruby  V.  Schee.  1  N.  W.  Rep.  741;  third  person  may  come  in,  and  prove  claim 
allowed  defendant  by  administrators  belonged  to  him.  Gage  v.  Ames,  1  N.  W. 
Rep.  806;  garnishee  discharged,  when,  Dolby  v.  Tingley,  2  N.  W.  Rep.  866;  surplus 
of  chattels  pledged  subject  to,  Davis  v.  Wilson,  3  N.  W.  Rep.  52;  effect  of  gar- 
nishment of  joint  makers  of  note,  Hirth  v.  Pfeifle,  8  N.  W.  Rep.  289;  joint  claim 
garnished,  when,  Markham  v.  Farrell,  8N.  W.  Rep.  262;  payment  of  money  into 
court  by  garnishee— effect,  McDonald  v.  Lewis,  3  N.  W.  Rep.  300;  defect  in  an 
execution  fatal  to  its  own  validitv  is  equally  fatal  to  this  proceeding.  Kentzler 
V.  Chicago,  M.  &  St.  P  Ry.  Co.,  8  N.  W.  Rep.  369;  examination  and  personal  ap- 
pearance of  garnishee— right  to  have.  Hawthorn  v.  Unthank,  8  N.  W.  Rep.  51o; 
reement  to  relinquish  uncertain  claim  is  binding,  when.  Turner  v.  Burn  ell,  4 
W.  Rep.  80;  order  for  judgment  appealable,  when,  Croft  v.  Miller,  4  N.  W. 
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^p.  ^;  rents  to  grow  due  in  the  future  are  not  subject  to  garnishment.  Thorp 
▼.  Preston,  4  N.  W.  Rep.  227;  failure  to  enter  adjournment  will  not  affect  judg- 
ment, wben,  Bushnelly.  Allen,  4  N.  W.  Rep.  699:  a  judgment  of  one  justice's  court 
cannot  be  garnished  before  another,  Sievers  v.  Woodbum  S.  W.  Co.,  5N".  W.  Rep. 
Sll;  a  different  judgment  from  the  one  already  \SnterQd  cannot  be  rendered  upon 
notice  to  show  cause,  Langford  v.  Ottumwa  Water-power  Co.,  5  N.  W.  Rep.  674; 
the  court  is  at  liberty  to  consider  whole  record,  Farrington  v.  Sexton,  5  K.  W. 
Rep.  654;  a  municii>uity  not  subject  to  garnishment,  Merrill  v.  Campbell,  6  N. 
W.  Rep.  012;  requisites  of  a  garnishee's  disclosure,  Spears  v.  Chapman,  5  N.  W. 
Rep.  1038;  disclosure  of  garnishee  in  justice's  court  must  be  explicit,  Wenich  ▼• 
Scribner,  6  N.  W.  Rep.  91. 

lUght  of  garnishee  to  claim  exemption  of  demand,  etc.,  Cummings  v.  Fearey,  6 
N.  W.  Rep.  98;  ^mishee  discharged,  when.  Noble  v.  Bates,  6  N.  W.  Rep.  237; 
Tight  of  redemption  is  subject  to  garnishment,  Becker  v.  Dunham,  6  N.  W.  Rep. 
406;  assignment  of  debt  before  service  of  summons  cuts  off  plaintiff,  Williams  v. 
Minneapolis  &  St.  L.  R.  Co.,  6  N.  W.  Rep.  445;  particularity  required  in  affidavit, 
Weimelster  v.  Manville,  6  N.  W.  Rep.  859:  judgment  cannot  be  rendered  against 
garnishee  until  judgment  against  defendant,  Lai dlow  v.  Morrow,  7  N.  W.  Rep. 
191;  effect  of  delay  on  proceedings,  Blake  v.  Hubbard,  7  N.  W.  Rep.  204;  prop- 
erty exempt  from  execution  also  exempt  from  garnishment,  Wilson  v.  Barthol- 
omew. 7  K.  W.  Rep.  227;  amended  return  of  service  insufficient,  Kraft  v.  Roths, 
7  X.  W.  Rep.  282;  void  judgment  against  defendant  is  essential  to  a  valid  judg- 
ment against  garnishee,  O'Kourke  v.  Chicago,  M.  &  St.  P.  R.  Co.,  7N.  W.  Rep. 
o82;  forgetfulness  of  garnishee  is  not  inexcusable  negligence,  when,  Evans  v. 
Mohn,  7  N.  W.  Rep.  698;  garnishee  may  be  ordered  to  make  her  answer  more 
definite.  Lusk  v.  Galloway,  8  iS".  W.  Rep.  608;  plaintiff  acquires  only  defendant's 
title — assignment,  Howe  v.  Jones,  8  N.  W.  Rep.  451;  failure  of  affidavit  to  con- 
form to  law  is  fatal,  Conway  v.  Judge  of  Ionia,  8  N.  W.  Rep.  588;  partner  not 
subject  to  garnishment  for  copartner's  debts,  when,  Darland  v.  Rosencrans,  8  N. 
W.  Rep.  776;  no  Jurisdiction  of  court— debt  not  due  at  time  of  service  of  process, 
Morris  v.  Union  Pac.  R.  Co.,  8  N.  W.  Rep.  804;  supplementid  complaint  after 
decision  of  court— too  late  for  plaintiff  to  file,  Mahony  v.  Stevenson,  9  N.  W 
Rep.  76;  striking  certain  answer  of  a  garnishee  from  the  files  was  error,  Coffman 
V.  Ford,  9  N.  W.  Rep.  118;  judgment  against  garnishees  as  trustees  erroneous, 
Van  Winkle  v.  Iowa  Iron  &  Steel  Fence  Co.,  9  N.  W.  Rep.  211;  questions  raised 
by  garnishee's  answer  cannot  be  considered,  Brainard  v.  Simmons,  9  K.  W.  Rep. 
882;  damages  for  libel  cannot  be  garnished  until  after  judgment,  Detroit  Post  & 
Trib.  Co.  V.  Reilly,  9  K.  W.  Rep.  492;  bank  is  liable  for  county  fimds  deposited 
by  treasurer  generally,  when,  Bank  v.  Qandy,  9  N.  W.  Rep.  566;  (earnings  of  rail- 
road attachable  in  hands  of  trustee,  when.  First  Nat.  Bank  v.  Portland  &  O.  R. 
Co..  2  Fed.  Rep.  881;)  setting  aside  default  of  garnishee  not  abuse  of  discretion, 
fiinskamp  v.  Van  Leuven,  10  K.  W.  Rep.  240;  motion  to  dissolve  injunction 
granted,  when,  Sweet  v.  Oliver,  10  N.  W.  Rep.  275;  public  funds  subject  to  gar- 
nishment, when.  Long  v.  Emsley,  10  N.  W.  Rep.  26K);  liability  of  garnishee  to 
principal  debtor  and  third  person,  Singer  v.  Townsend,  10  N.  W.  Rep.  365;  as- 
signee for  creditors  cannot  be  held  as  garnishee  in  proceedings  instituted  subse- 
quent to  assignment,  Gimble  v.  Ferguson,  10  N.  W.  Rep.  789;  order  discharging 
garnishee  may  be  reviewed  on  error,  before  final  judgment,  Turpin  v.  Coates,  11 
rf.  W.  Rep.  300;  liability  of  executor  to  garnishment  before  and  after  final  dis- 
tribution, J.  I.  Case  Threshing-mach.  Co.  v.  Miracle,  11  N.  W.  Rep.  580;  pension 
money  may  be  gamisheil,  when,  Webb  v.  Holt,  11  N.  W.  Rep.  658;  contradictory 
statements — discretion  of  court,  Buckham  v.  Wolf.  12  N.  W.  Rep.  623;  reclama- 
tion of  property— rights  of  owner.  Wells  v.  American  Exp.  Co.,  12  N.  W.  Rep. 
441;  answer  of  garnishee  is  not  pleading,  Brainard  v.  Simmons,  12  N.  W.  Rep. 
484:  owner  of  building— contractor's  debt,  Hopson  v.  Dinan.  12  N.  W.  Rep.  87o; 
answer  of  garnishee  that  he  believes  debtor  is  the  head  of  a  family,  living  with 
his  family,  not  sufficient  to  show  him  entitled  to  exemption,  Smith  v.  Chicago  <& 
N-  W.  Ry.  Co.,  14  N.  W.  Rep.  385;  assignment  of  book-accounts  can  be  garnished, 
when  assignment  void,  by  service  on  assignee,  Ide  v.  Harwood,  14  a,  W.  Rep. 

Constable  liable  as  garnishee  for  money  collected  by  execution,  when.  Storm 
V.  Adams,  14  N.  W.  Rep.  70;  jurisdiction  of  defendant  obtained  by  service  by 
publication  in  g^amishee  proceedings,  Id.  69;  money  paid  for  liquor  license  not 
subject  to,  in  hands  of  treasurer,  Pundt  v.  Clary,  14  N.  W.  Rep.  167;  exempt  sal- 
ary earned  in  another  state  may  be  garnished  in  this  state,  Mooney  v.  Union  Pac 
Bf,  Co    14  N.  W.  Hep.  848;  indorsement  of  amount  of  judgment  to  be  taken  on 
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summons,  dark  t.  Fox  worthy,  15  N.  W.  Rep.  842;  whethergarnishee  can  show 
assigiiment  invalid  as  against  creditor  who  garnished  him.  Wood  v.  Losey,  16  N, 
W.  Hep.  557;  debt  payable  to  third  person,  and  not  defendant,  not  subject  to  gar- 
nishment.  Mansfleld  v.  Stevens,  16  N.  W.  'Rep.  4^;  service  of  notice  on  debtor — 
time,  Williams  v.  Williami^,  16  K.  W.  Rep.  718;  service  on  agent  of  foreign  cor- 
poration not  sufficient,  Upton  Manuf'g  Co.  ▼.  Stewart  Bros.,  16  N.  W.  Rep.  84; 
contingent  claim  not  subject  to  garnishment,  when,  Buchanan  Co.  Bank  v.  Cedar 
Rapids,  I.  F.  &  N.  W.  Ry.  Co.,  17  N.  W.  Rep.  787;  judgment  rendered  against 
garnishee,  with  no  notice  of  time  and  place,  is  void,  Thomas  ▼.  HofFman,  17  N. 
W.  Rep.  431;  garnishment  of  non-resident— action  under  statute,  Axtell  v.  Gibbs, 

18  N.  W.  Rep.  895;  garnishee  dismissed,  when.  Young  v.  Ball.  18  N.  W.Rep.  225; 
joint  liability  to  principal  debtor  not  existing — two  or  more  parties  cannot  be 
held  as  garnishees,  etc..  Id.;  judgment  against  garnishee  taken,  when,  Iron  Ciifla 
Co.  V.  Lahais,  18  N.  W.  Rep.  121;  assUnee  of  fraudulent  assignment  may  be  gar- 
nished, when,  Vernon  v.  Upson,  19  NT  W.  Rep.  400;  garnishment  of  assignee  in 
suit  against  assignor,  when  liable.  Lord  v.  Meacham,  19  K.  W.  Rep.  846;  costs  and 
disbursements— negligence  of  garnishee,  when  remedied,  Selz  v.  First  Nat.  Bank, 

19  N.  W.  Rep.  48;  sale  of  mortgagor's  interest.  Smith  v.  Grant,  19  N.  W.  Rep.  184; 
questions  put  to  garnishee,  when  required  to  be  reduced  to  writing,  and  sub- 
mitted to  tne  court,  Elwood  v.  Crowley.  19  N.  W.  Rep.  857;  chattel  mortgage,  as 
a  fraud,  when  it  may  be  attacked,  North  Star  Boot  &  Shoe  Co.  ▼.  Ladd,  1^  N.  W. 
Rep.  334. 

Indebtedness  of  jpamishee — right  of  inquiry  into,  HoUingsworth  v.  Fitzgerald. 

20  N.  W.  Rep.  836;  joint  liability  of  garnishees — advantage  taken  of  an  omission 
to  claim  such  liability  only  by  answering  severally,  Goll  v.  Healy,  20  N.  W.  Rep. 
674;  statutory  remedy,  Folkerts  v.  Standish,  21  NT  W.  Rep.  891;  evidence  of  gar- 
nishment-—Instruction  assuming  fact,  McDonald  v.  Moore,  21  K.  W.  Rep.  504; 
witness  fees— refusal  to  answer— judgment,  Stockberger  v.  Lindsey,  21  N.  W, 
Rep.  782;  estoppel — declarations  of  garnishee.  Starry  v.  Korab,  21  N".  W.  Rep. 
600;  admissions  pendente  ^i^»— accord  without  satisfaction — estoppel,  Schlitz  v. 
Meyer,  21  N.  W.  Rep.  248;  Are  insurance  money — loss,  to  whom  payable — chattel 
mortgage,  Coykendall  v.  Ladd,  21  N.  W.  Rep.  788;  chattel  mortgage— suit  by 
third  party,  Daggett  v.  McClintock.  22  N.  W.  Rep.  105;  assignment  of  note — 
urreement  to  pay  excess  of  proceeds  to  another  creditor.  Witter  v.  Little,  28  N. 
W.  Rep.  909;  service  of  supplementary  complaint.  Tucker  v.  Yaughan,  28  N.  W. 
Rep.  846;  property  coming  into  garnishee's  nands  after  service,  Nash  v.  Gide,  2 
Minn.  810,  (Gil.  265;)  garnishee's  liability  on  promissory  note.  Cole  v.  Sater,  6 
Minn.  468,  (Gil.  878;)  service  on  firm,  Hinkley  v.  St.  Anthony  Falls  Water-power 
Co.,  9  Minn.  55,  (GU.  44;)  property  cannot  be  taken  until  after  judgment  agi^st, 
Langdon  v.  Thompson,  25  Minn.  509;  assignment  of  fund  before  filing  affidavit. 
Black  V.  Brisbin.  8  Minn.  860,  (Gil.  258;)  state  railroad  bonds.  Banning  v.  Sibley,  8 
Minn.  889,  (Gil.  282;)  Kidder  v.  Siblev,  8  Minn.  406,  (Gil.  800;)  indebtedness  must 
be  absolute,  Gies  v.  Bechtner,  12  Minn.  279  (Gil.  188;)  earnings  of  railroad  taken 
possession  of  by  trustees,  De  Graff  v.  Thompson,  24  Minn.  452;  order  for  judg- 
ment against  ^rnishee  is  not  appealable.  Croft  v.  Miller,  26  Minn.  817;  S.  C.  4  N. 
W  Rep.  45;  right  of  redemption  of  mortgagor  may  be  reached  by  garnishment 
until  sale  or  foreclosure,  Becker  v.  Dunham,  27  Minn.  82;  S.  C.  6N.  W.  Rep.  406; 
when  claimant  is  treated  by  court  and  parties  as  party  to  end  of  proceedings,  it  is 
too  late  then  to  object  to  not  being  made  such  bv  special  order,  Williams  ▼. 
Pomeroy,  27  Minn.  85;  S.  C.  6  K.  W.  Rep.  445;  burden  pf  proof  on  claimant  of 
property  ffamished.  North  Star  Boot  A  Shoe  Co.  v.  Ladd,  82  Minn.  881;  8.  O. 
20  N  W.  Rep.  884. 
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AiOBBiOAN  Bridob  Go.  r.  Timothy  Mubpht. 

JaDtiaiy  Term,  1874. 

1.  New  Trial:  Verdiot:  Weight  of  Evidence.    Where  the  verdict  of  a 

jury  has  been  rendered  upon  oral  testimony,  and  the  testimony  tending 
to  support  the  verdict  would  be  sufficient  therefor  if  it  was  not  contra* 
dieted  by  other  testimony,  and  the  district  court  has  approved  the  verdict 
by  refusing  to  set  it  aside  and  to  grant  a  new  trial,  the  supreme  court 
will  not  reverse  the  judgment  of  the  district  court  and  order  a  new  trial 
where  the  only  ground  therefor  is  that  the  verdict  is  not  sustained  by 
sufficient  evidence. 

2.  Svidenoe:  Beceipt.    A  receipt  for  money  is  only  prima  facie  evidence 

of  the  truth  of  the  statements  therein  contained.^ 

8.  Payment:  Beceipt:  Estoppel.  Where  a  debtor  pays  a  portion  of  his 
debt,  which  portion  he  admits  to  be  due  at  the  time  he  pays  it,  but  claims 
that  it  is  all  that  is  due,  and  that  it  is  the  whole  of  the  debt,  and  the 
creditor  receives  the  same  and«eigns  a  receipt  in  full  therefor,  but  at 
the  same  time  claims  that  it  is  only  a  portion  of  the  debt,  and  that  the 
other  portion  still  remains  due,  Tuld,  that  the  creditor  is  not  estopped  by 
his  receipt  from  afterwards  suing  the  debtor  and  recovering  the  balance 
of  the  debt  not  yet  paid. 

Error  from  Leavenworth  district  court. 

Action  by  Murphy  to  recover  a  balance  alleged  to  be  due  him  on 
a  written  contract  for  the  boarding  of  persons  in  the  employ  of  the 
bridge  company.  The  answer  set  up  an  accounting,  and  payment  of 
balance  found  due  on  such  accounting.  The  evidence  for  the 
*'36  plaintiff  was  the  oral  testimony  *of  the  plaintiff  and  Preston 
Euhn.  The  evidence  for  the  defendant  was  the  receipt  of 
Mnrpby,  and  tbe  oral  evidence  of  Helm,  Thorn,  and  Gates.  Murphy's 
receipt  is  as  follows : 

"Leavenworth,  April  24,  1872. 

''Beceived  of  G.  Gates,  agent  for  the  American  Bridge  Company, 
$134.41,  (exclusive  of  $53.00  left  in  Justice  Gould*s  court,  as  gar* 
nished  in  case  of  Gordon  &  Bro.  v.  T.  J.  Murphy,  subject  to  order  of 
said  court,)  the  same  being  in  full  for  all  money  due  on  board  of 
hands  with  said  Murphy.  T,  J.  Murphy." 

Gates,  a  witness  for  the  bridge  company,  testified :  **!  claimed  all 
that  was  due  the  plaintiff  was  the  amount  named  in  the  receipt  in 
full,  given  me  by  plaintiff.  Murphy  claimed  there  was  a  larger 
amount  due."     And  Helm,  on  tbe  same  side,  testified  that  the  par<« 

1  Where  a  person  delivers  money  to  the  cashier  of  a  bank,  for  the  express  pur- 
pose of  payinfl[  a  note,  and  receives  from  the  cashier  an  ordinary  memorandum, 
or  receipt,  statmg  the  sum  he  has  deposited,  such  memorandum  or  receipt  is  open 
to  explanation  by  OTidence  aliunde.  EUicott  v.  Barnes,  81  Kan.  170;  8.  C  1  ^aa 
Ren.  767. 

Keceipts  in  general  are  only  prima  facie  evidence  of  payment.  Stout  v.  Hyatt, 
po^f,  *248.    See,  also,  Watkins  v.  Parsons,  post,  ^^26. 

v.  13k— 8 


34  KANSAS  RBP0BT9. 

ties  came  to  his  office  "to  settle,"  and  "the  question  was  discussed 
as  to  the  amount  due  Murphy/'  and  ''finally  Murphy  concluded  to 
take  the  money  and  give  the  receipt.  After  they  had  looked  the 
matter  over,  I  read  and  explained  the  receipt  to  him."  The  jury 
found  in  favor  of  Murphy,  and  they  also  returned  four  special  find- 
ings as  follows:  "(1)  The  defendant  did  not  settle  with  the  plaintiff 
on  or  about  the  twenty-fourth  of  April,  1872.  (2)  On  the  twenty- 
fourth  of  April,  1872,  Murphy  signed  and  delivered  to  the  defendant 
a  receipt  in  full  for  all  moneys  due,  but  did  so  under  protest.  (3) 
The  receipt  was  signed  and  delivered  by  Murphy  to  the  company 
after  he  had  consulted  with  his  attorney,  and  after  the  attorney  had 
explained  to  him  the  efifect  of  the  receipt.  (4)  No  settlement  found." 
Judgment  on  the  verdict  in  favor  of  Murphy;  at  February  term,  1873. 

Stillings  dt  Fenhn,  for  plaintiff  in  error. 

The  weight  of  the  evidence  wasclearly  against  the  plaintiff  below^ 
to  such  a  degree  as  to  make  a  trial  by  a  jury  a  mere  farce,  if  the  ver- 
dict can  be  upheld.  Prima  facie,  at  least,  the  receipt  was  good  against 
Murphy,  and  he  was  bound  to  overthrow  it  by  sufficient  and  compe- 
tent evidence.  He  admits  that  he  and  the  agent  of  the  bridge 
*37  company  were  ^engaged  in  settling  and  accounting  at  the  time 
of  the  receipt,  but  claimed  he  signed  it  under  protest;  but  his 
attorney  wrote  the  receipt  for  him  under  his  direction.  Mr*  Kuhn's 
testimony  shows  they  were  at  the  time  making  a  settlement  of  dis- 
puted accounts,  and  this  is  substantially  all  of  the  evidepce  tending 
to  impeach  the  receipt.  On  this  testimony  alone  it  would  be  a  mock- 
ery of  common  sense  to  say  the  receipt  should  be  overthrown;  but 
when  taken  in  connection  with  the  defendant's  evidence,  it  would  also 
be  an  outrage  on  justice  to  permit  the  verdict  to  stand.  First  for  the 
defense  is  the  receipt  itself,  by  the  language  of  which  Murphy  ac- 
knowledged the  payment  of  $134.41,  ''the  same  being  in  full  for  aU, 
moneys  due  on  board  ofhands."  Next  was  the  testimony  of  Helm  that 
the  parties  came  to  his  office  to  settle;  that  they  looked  the  matter 
over ;  that  he  read  and  explained  the  receipt ;  that  Murphy  concluded 
to  take  the  money  and  give  the  receipt.  Then  Gates,  the  agent  of  the 
company,  says  the  subject  had  been  a  matter  of  talk  with  him  and 
Murphy  for  several  days ;  that  he  (Gates)  claimed  that  all  that  was 
due  was  the  amount  expressed  in  the  receipt;  that  the  receipt  was 
read  to  Murphy,  and  the  money  paid  him.  And  ozr  this  evidence  the 
jury,  the  palladium  of  our  liberties,  found  that  no  settlement  had 
been  made !  If  juries  can  be  permitted  to  perpetrate  such  diabolical 
outrages  on  common  sense,  and  steal  one  man's  money  to  give  to  an- 
other, by  the  brute  power  of  their  verdict,  it  is  about  time  our  con- 
stitution was  changed,  so  that  this  beneficent  institution  transmitted 
to  us  by  King  John,  of  holy  memory,  might  depart  in  peace  like  the 
other  relics  of  barbarism. 

The  second  and  third  special  findings  are  inconsistent  with  the 
general  verdict.     Can  a  man,  upon  a  disputed  aocounti  after  days  of 
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discussion  in  regard  thereto,  deliberately  give  his  receipt  "in  fall 
thereof,**  after  being  tally  aware  of  the  contents. and  effect,  without 
fraud  or  deceit  on  the  part  of  him  securing  it,  still  be  entitled  to  re- 
cover an  additional  amount  on  the  claim  so  receipted  in  full  ? 
•38  Chit.  Cent.  834,  ♦note;  Bonnell  v.  Chamberlin,  26  Conn.  487 ; 
Fuller  V.  Crittenden,  ^  Conn.  401;  Tucker*  v.  Baldwin,  13 
Conn.  136;  Hurd  v.  Blackman,  19  Conn.  177;  Steph.  N.  P.  1610. 
Pendery  dt  Goddard  and  J.  W,  Taylor,  for  defendant  in  error. 
As  we  understand  it,  the  plaintiff  in  error  claims  that,  before  and  at 
the  time  of  the  execution  of  said  receipt,  there  was  an  unsettled  and 
disputed  account  existing  between  the  parties ;  that  the  parties  finally 
settled  said  account  by  plaintiff  in  error  paying  to  defendant  in  error 
the  sum  mentioned  in  said  receipt,  and  the  defendant  in  error  ac- 
cepting the  same  in  full,  and  executing  the  receipt.  In  other  words, 
that  plaintiff  in  error  claimed  that  there  was  due  to  defendant  in 
error  on  said  account  the  sum  mentioned  in  the  receipt;  that  defend- 
ant in  error  claimed  that  there  was  several  hundred  dollars  more 
than  that  sum  due  to  him,  and  this  difference  was  compromised  by 
the  payment  of  the  amount  mentioned  in  the  receipt,  and  the  exe- 
cution of  the  receipt;  that  there  being  a  dispute  as  to  the  amount 
due,  it  furnished  a  valuable  consideration  for  said  compromise;  and 
that  defendant  in  error,  by  making  the  compromise  and  executing 
the  receipt,  barred  himself  from  recovering  on  said  account.  There  is 
no  controversy  as  to  the  fact  that  had  said  receipt  not  been  given  the 
defendant  in  error  would  have  been  entitled  to  recover  the  amount 
found  by  the  jury.  We  submit  that  the  receipt  was  not  conclusive; 
that  it  was  simply  a  receipt  for  so  much  money,  and  is  only  prima 
facie  evidence  of  anything;  and  that  Murphy  was  not  bound  thereby, 
but  could  show  by  parol  evidence  that  no  settlement  had  been  made. 
2  Pars.  Cent.  (6th  Ed.)  555;  Button  v.  Tilden,  13  Pa.  St.  46; 
Bell  V.  Bell,  12  Pa.  St.-236;  Kirkpatrick  v.  Smith,  10  Humph.  188; 
Cole  V.  Taylor,  22  N.  J.  Law,  59 ;  Byan  v.  Ward,  48  N.  Y.  204.  As 
between  the  parties  a  receipt  is  always  open  to  explanation.  Frink  v. 
Bolton,  15  111.  343;  32  Ul.  558;  Elder  v.  Hood,  38  111.  533. 

The  plaintiff  in  error  gave  nothing  more  than  it  admitted  to  be 
justly  due.  The  defendant  in  error  received  nothing  more  than  was 
admitted  to  be  his  due.  There  was  no  controversy  or  dispute  as  to 
that  fact, — the  plaintiff  in  error  simply  paid  what  it  admitted 
*39  to  be  a  just  claim;  the  defendant  in  *error  executed  his  re- 
ceipt for  the  same.  What  consideration  then  passed  from 
plaintiff  in  error  to  defendant  in  error  to  compensate  defendant  in  er- 
ror for  giving  up  anything,  or-  compromising  anything?  Will  the 
plaintiff  say  it  would  not  have  paid  the  defendant  the  amount  men- 
tioned in  the  receipt  had  he  not  agreed  to  accept  it  in  full  ?  Such  a 
position  cannot  be  maintained.  It  admitted  that  it  owed  that  amount 
to  the  defendant ;  and,  irrespective  of  the  question  whether  it  owed 
any  larger  amount  or  not,  it  was  bound  to  pay  that  amount,  and  by 
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paying  it  it  only  performed  its  duty.  Bright  y«  Coffman,  15  Ind«^ 
371 ;  Wheeler  v.  Wheeler,  11  Yt.  66.  A  reoeipt  in  fall  of  a  sum  less 
than  the  amount  due,  in  no  way  discharges  the  right  to  recover  the 
balance.  Dusenbury  v.  Dusenbury,  48  N.  Y.  205 ;  Masterton  v.  Beers, 
31  N.  Y.  409;  Curtiss  v.  Martin,  20  111.  558, 

But,  for  the  sake  of  argument,  should  we  admit  that  Murphy  would 
be  barred  by  the  receipt,  if  the  same  was  executed  by  him  of  his  own 
free  will  at  a  time  when  he  possessed  the  capacity  to  make  the  same, 
and  without  any  fraud  practiced  by  plaintiff  in  error,  yet  the  same 
would  be  liable  to  be  set  aside  on  the  ground  of  fraud,  or  on  the 
ground  of  the  lack  of  capacity  on  the  part  of  defendant  in  error 
to  contract  at  time  of  executing  the  same.  There  was  evidence 
in  the  case  below  that  Murphy,  at  the  time  he  executed  said  receipt, 
was  drunk,  and  that  Gates,  the  agent  of  the  plaintiff  in  error,  knew 
that  he  had  been  drinking;  and  the  question  was  fairly  submitted  to 
the  jury,  whether  at  the  time  he  signed  the  receipt  he  knew  what  he 
was  doing,  and  whether  there  was  fraud  practiced  by  the  agent  for 
the  plaintiff  in  obtaining  the  receipt.  Where  the  party,  when  he  en- 
ters into  a  contract,  is  in  such  a  state  of  drunkenness  as  not  to  know 
what  he  is  doing,  the  contract  is  void  altogether.  1  Pars.  Gont.  (6th 
Ed.)  383,  note  b;  Gore  v.  Gibson,  13  Mees.  &  W.  628;  Pitt  v.  Smith, 
3  Camp.  33.  And  a  person  who  takes  an  obligation  from  another 
under  such  circumstances  is  guilty  of  actual  fraud.  Mitchell  v.  King- 
man, 5  Pick.  431;  Gerrish  v.  Towne,  3  Gray,  90;  Grant  v.  Thomp- 
son, 4  Conn.  203;  Lang  v.  Whidden,  2  N.  H.  435. 

Every  legal  presumption  obtains  to  suppo/t  the  verdict  of  a  jury, 
and  it  is  incumbent  on  the  plaintiff  to  show  affirmatively  that 
*40  there  was  error,  before  this  court  will  disturb  the  *yerdict.  If 
there  was  evidence  before  the  jury  tending  to  prove  every  fact 
necessary  to  be  found  by  the  jury,  in  order  to  support  the  verdict, 
this  court  will  not  reverse  the  judgment  below.  The  instructions  of 
the  court  not  being  presented,  it  will  be  presumed  that  the  law  was 
correctly  given  by  the  district  court. 

There  having  been  evidence  before  the  jury  on  the  trial  below 
tending  to  prove  the  incapacity  of  defendant  in  error  to  contract  at 
the  time  of  executing  said  receipt,  on  account  of  drunkenness,  and 
tending  to  show  fraud  on  part  of  defendant  in  error  in  obtaining  said 
receipt,  and  it  not  appearing  to  the  contrary,  it  will  be  presumed  that 
the  jury  found  every  fact  necessary  to  support  their  verdict* 

Valentine,  J.  Where  the  verdict  of  a  jury  has  been  rendered 
upon  oral  testimony,  and  the  testimony  tending  to  support  the  verdict 
would  be  sufficient  therefor  if  it  were  not  contradicted  by  other  testi- 
mony, and  the  district  conrt  has  approved  the  verdict  by  refusing  to 
set  it  aside  and  to  grant  a  new  trial,  this  court  will  not  reverse  the 
judgment  of  the  district  court  and  order  a  new  trial  to  be  granted 
where  the  only  ground  therefor  is  that  the  verdict  is  not  sustained 
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by  Bufi&cient  evidenoe.  This  principle  has  already  been  decided  in 
Lake  t.  Johnnycake,  9  Ean.  "^511,  *519;  Kansas  Fac.  By.  Go,  v. 
Montelle,  10  Kan.  *126,  ♦127;  Davenport  v.  Elliott,  Id.  ♦587;  St. 
Joseph  &  D.  G.  B.  Go.  ▼.  Ghase,  11  !Kan.  ^47;  Brewster  v.  Hall,  12 
Kan.  ♦lei;  Atchison,  T.  &  8.  F.  B.  Go.  v.  Stanford,  Id.  *S54. 

2.  A  receipt  for  money  is  only  prima  facie  evidence  of  the  truth  of 
the  statements  therein  contained. 

3.  Where  a  debtor  pays  a  portion  of  his  debt,  which  portion  he  ad- 
mits to  be  due  at  the  time  he  pays  it,  but  claims  that  it  is  all  that  is 
dne,tmd  that  it  is  the  whole  of  the  debt,  and  the  creditor  receives  the 
same  and  signs  a  receipt  in  full  therefor,  but  at  the  same  time  claims 

that  it  is  only  a  portion  of  the  debt,  and  that  the  other  por- 
♦41      tion  still  remains  due,  the  ♦creditor  is  not  estopped  by  his  re- 
cipt  from  afterwards  suing  the  debtor  and  recovering  the  bal- 
ance of  the  debt  not  yet  paid. 

In  support  of  these  last  two  propositions  we  would  refer  to  the 
cases  of  Byan  ▼.  Ward,  48  N.  Y.  204;  Bright  v.  Goffman,  15  Ind. 
371;  Wheeler  v.  Wheeler,  11  Vt.  60,  66;  Gurtiss  v.  Martin,  20  111. 
558, 577;  and  other  cases  cited  in  briefs  of  counsel. 
The  judgment  of  the  court  below  is  affirmed. 

KiHOMAN,  G.  J.,  concurring;  Bbbwer,  J.,  dissenting. 


JoHH  T.  Bbady  and  others  v,  Isaac  Swebtland  and  others. 

January  Term.  1874. 

Officers:  De  Faoto:  Sohool-Distriot.  The  office  of  school-district  treas- 
urer was  in  dispute  between  two  persons,  one  of  whom  was  in  possession 
and  the  other  not,  but  both  claimed  to  be  legally  entitled  to  the  office.  The 
claimant  not  in  possession  commenced  an  action  of  quo  warranto  against 
the  other  to  obtain  possession  of  the  office.  The  clerk  of  said  school-dis- 
trict, and  the  disputant  in  office,  who  was  really  treasurer  de  facto^  if 
not  treasurer  dejure,  hired  a  school  teacher.  The  director  and  the  other 
claimant  hired  another  teacher.  These  three  persons  last  mentioned 
took  possession  of  the  district  school-house,  and  prevented  the  other 
three  from  occupying,  using,  or  controlling  the  same.  JSeld^  that  injunc- 
tion will  lie  in  favor  of  the  clerk  and  the  treasurer  de  faoto  to  restrain 
the  director,  and  the  other  two  persons  acting  with  him,  from  further 
interfering  during  the  pendency  of  said  action  of  quo  warranto  with 
the  right  of  said  clerk  and  treasurer  de  facto  (they  being  a  majority  of 
the  school-district  board,  and  acting  for  the  board)  to  take  charge  of  and 
use  and  control  said  school-house.^ 

'  Wlien  the  power  is  vested  in  a  district  board  of  a  school-district,  composed 
of  three,  to  contract  with  and  hire  a  teacher  for  and  In  the  name  of  Uie  district, 
and  a  written  contract  is  signed  by  two  members  of  the  board  in  the  absence  of 
each  other,  without  consultation  with  each  other,  or  with  the  other  member,  and 
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Error  from  Nemaha  district  court. 

Injunction  brought  hy  John  T.  Brady,  as  treasurer,  and  .Na- 
*42  thaniel  Slosson,  as  clerk,  of  school-district  No.  51  of  ^Nemaha 
county,  against  Isaac  Sweetland,  as  director  of  said  sohool^dis- 
trict  No.  51,  and  Lawrence  B.  Wheeler  and  D.  L.  Anderson.  The 
district  judge  granted  a  temporary  injunction,  and  afterwards,  Sep- 
tember 13,  1873,  on  motion,  dissolved  such  injunction. 

Nathan  Price,  for  plaintiffs  in  error. 

The  petition  states  a  good  cause  for  an  injunction.  The  custody  of 
the  school-house  is  given  to  the  district  board,  (Gen.  St.  c.  92,  §  43;) 
and  said  board  are  given  the  right  to  contract  with  and  hire  qualified 
teachers,  (Id.  §  45.)  When  a  power  or  right  is  vested  in  a  number 
of  persons  by  law,  that  power  may  be  exercised  by  a  majority  of 
them,  unless  there  is  some  statute  restrictive  of  such  power.  The  pe- 
tition in  this  case  shows  that  a  majority  of  the  school  board  hdd  ex- 
ercised the  power  of  hiring  a  qualified  teacher,  and  that  the  director 
and  defendant  Wheeler,  who  was  not  in  office  at  all,  but  was  endeav* 
oring  to  get  into  the  office  of  treasurer,  attempted  to  usurp  the  pow* 
ers  of  the  board,  and  with  the  defendant  Anderson  took  possession 
of  the  school-house,  and  run  a  school.  Certainly,  on  the  facts  shown, 
they  are  trespassers,  and  an  injunction  will  always  be  granted  to  re- 
strain a  trespass  when  the  case  is  of  that  nature  that  full  compensa- 
tion cannot  be  had  in  damages.  Wil.  Eq.  Jur.  381,  382,  405;  Dan- 
iell,  Ch.  1639, 1650, 1653 ;  2  Story,  Eq.  Jur.  §  927;  St.  Joseph  &  D. 
E.  Co.  V.  Dryden,  11  Kan.  *186. 

C.  W.  Johnson,  for  defendants. 

The  plaintiffs  in  their  petition  do  not  show  any  cause  of  action  in 
this :  that  they  do  not  show  the  contract  with  the  Philbrooks  (teacher) 
was  in  conformity  to  law.     Gen.  St.  921,  §  27. 

An  action  of  qxio  warranto  was  brought  by  Wheeler,  as  plain- 
*43  tiff,  against  Brady,  as  defendant,  and  is  now  pending.  *There 
is  no  law  authorizing  an  injunction  in  favor  of  a  defendant 
against  a  plaintiff  Ayxxmg  pendency  of  suit.  It  is  the  defendant  who 
is  enjoined,  not  a  plaintiff.  Injunction  is  a  provisional  remedy,  ex- 
cept when  it  is  the  final  relief  demanded,  and  a  defendant  has  no 
right  to  invoke  it.  In  a  case  where  injunction  is  the  only  relief 
sought,  and  is  the  final  order  to  be  obtained,  it  cannot  be  granted  in 
vacation,  because  that  is  to  force  a  trial  of  the  merits  of  the  action 
in  vacation.  The  validity  of  the  school  contract  could  not  be  tried  at 
chambers,  where  the  district  was  no  party;  neither  could  the  right 
of  office  between  Wheeler  and  Brady,  though  that  was  what  was 
sought;  that  is,  to  try  the  validity  of  a  contract  and  an  election  in  a 
collateral  proceeding  at  chambers.      The  injunction  was  granted 

without  ahy  meeting  of  the  district  board,  upon  the  application  of  a  party  seek- 
ing to  be  employed  as  a  teacher,  such  contract  is  not  binding  upon  the  school-dis- 
trict. Dassler,  Comp.  Laws  1885,  p.  826,  «.  66;  Aikman  v.  Sdioohdistrict,  27  Kan. 
129. 
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vithoat  notice,  in  violation  of  seotion  S41  of  the  Code.  Wheeler  set 
out  bis  cause  of  action  in  a  petition,  and  Brady  seeks  to  enjoin 
Wheeler  withoat  himself  answering  Wheeler's  petition. 

What  interest  had  these  plaintiffs  in  what,  at  most,  was  a  tres* 
pass  to  the  real  estate  of  the  school-district  ?  There  is  no  law  giving 
the  treasurer  and  clerk  a  right  to  sae  the  director  for  possession  of 
the  school-house.  The  defendant  Anderson  was  in  possession,  teach- 
ing a  school.  Instead  of  suing  him  in  forcible  entry  and  detainer, 
plaintiffs  seek  to  oust  him  by  injunction,  and  close  the  public  school, 
— ^a  result  they  accomplished  by  injunction,  and  continued  by  appeal, 
— a  proceeding  more  likely  to  injure^  them  than  plaintiffs  are  to  be  in- 
jured.    Hil.  Inj.  §  13. 

Valentine,  J.  The  plaintiffs  in  error,  who  were  plaintiffs  below, 
filed  a  petition  in  the  district  court,  asking  for  a  certain  injunction  to 
restrain  the  defendants  from  committing  certain  acts  which  the 
plaintiffs  alleged  the  defendants  were  then  committing  and  about  to 
commit.  The  district  judge  granted  a  temporary  injunction  to  re- 
strain the  defendants  from  committing  said  acts,  but  afterwards,  on 
motion  of  the  defendants,  dissolved  the  same,  solely  on  the 
*44  ground  that  the  ^petition  did  not  state  facts  sufiScient  to  con- 
stitute a  cause  of  action.  No  evidence  was  used  on  the  hear- 
ing of  said  motion  to  dissolve  the  injunction  except  the  petition, 
which  was  sworn  to,  and  made  an  afddavit  as  well  as  a  petition.  For 
the  purposes,  then,  of  this  case  we  must  consider  the  facts  stated  in 
said  petition  as  true ;  and  upon  such  consideration,  did  the  judge  of 
the  court  below  err?  The  material  facts  stated  in  said  petition  are, 
substantially,  as  follows :  The  plaintiff  John  T.  Brady  was  the  treas- 
urer o^  school-district  No.  51  of  Nemaha  county;  the  plaintiff  Nathan- 
iel Slosson  was  the  clerk  of  said  district;  and  the  defendant  Isaac 
Sweetland  was  the  director  of  the  same.  These  three  persons,  by 
virtue  of  their  offices,  constituted  the  school-district  board  of  said  dis- 
trict. The  defendant  Lawrence  B.  Wheeler,  however,  claimed  to  be 
entitled  to  the  ofBce  of  treasurer  of  said  school-district,  and  had  pre- 
viously instituted  an  action  in  the  nature  of  quo  tvarranto  to  have  his 
rights  determined,  and  to  obtain  possession  of  said  ofiSce.  This  ac- 
tion was  still  pending.  During  the  time  this  office  was  in  dispute 
the  plaintiffs,  Brady  and  Slosson,  hired  teachers  for  said  school-dis- 
trict. About  the  same  time  the  defendants  Sweetland  and  Wheeler 
also  hired  a  teacher  for  said  school-district,  to-wit,  the  defendant  D. 
L*  Anderson.  The  defendants  then  took  possession  of  the  school- 
house  of  the  district,  and  refused  to  permit  the  plaintiffs  to  have 
charge  or  control  thereof,  and  refused  to  permit  the  teachers  hired  by 
the  plaintiffs  to  teach  therein.  The  injunction  prayed  for  is  to  re- 
strain the  defendants  from  further  interfering  with  the  plaintiff's  man- 
agement and  control  of  said  school-house. 
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We  think  the  injanotion  oaght  to  be  granted.  Admitting,  for  the 
sake  of  the  argument,  that  Wheeler  is  legally  entitled  to  the  said 
office  of  treasurer,  and  still,  as  the  office  is  occupied  by  another  per- 
son who  claims  to  be  holding  it  rightfully  and  legally,  Wheeler  has 
no  right  to  interfere  therewith  until  some  court,  in  a  proper  proceed- 
ing therefor,  determines  in  his  favor.  He  cannot,  while  he  is  merely 
claiming  the  office,  employ  teachers,  and  take  charge  and  con- 
^45  trol  of  the  property  of  *the  district,  nor  can  he  even  unite  with 
one  of  the  members  of  the  school  board  for  such  a  purpose* 
He  has  no  right  to  attempt  to  take  forcible  possession  of  the  office. 
He  may  prosecute  his  action  of  cpio  warranto  to  a  final  determination, 
and  then,  if  it  be  determined  in  his  favor,  the  court  will  put  him  in 
possession  of  the  office.  Gen.  St.  760;  Code  §§  656,  657.  But  if 
the  action  should  be  determined  adversely  to  him,  he  will,  of  course, 
never  get  possession  of  the  office.  And  pending  the  litigation  con- 
cerning Wheeler's  or  Brady's  right  to  bold  said  office,  Brady,  as 
treasurer  de  facto,  claiming  to  hold  the  office  as  treasurer  de  jure, 
will  have  the  right  to  hold  and  perform  all  the  functions  thereof  un- 
molested by  Wheeler  or  any  one  else.  State  v.  Durkee,  12  Ean. 
*308.  The  power  to  hire  teachers,  and  to  take  charge  of  and  con- 
trol the  property  of  the  school-district,  belongs  exclusively  to  the 
school-district  board,  (Gen.  St.  925;)  and  any  two  members  of  the 
board  may  act  for  the  board,  (Gen.  St.  999,  §  1,  subd.  4.) 

The  judgment  of  the  court  below  must  be  reversed,  and  cause  re- 
manded for  further  proceedings. 

(All  the  justices  concurring.) 


Thomas  E.  Tutt  and  others  v.  P.  S.  Febguson  and  others. 

January  Term,  1874. 

i.  Judgment:  Action  to  Enjoin:  Laches  and  Negligence:  Defense. 
Where  a  party  prosecutes  an  action  to  perpetually  enjoin  the  collection 
-   of  a  judgment  previously  rendered  against  him,  on  the  ground  that  at 
the  time  of  the  rendition  of  sfud  judgment  he  had  a  good  defense  to  the 
action  In  which  said  judgment  was  rendered,  of  which  defense  he  was 
at  the  time  ignorant;  and  where  neither  the  petition,  the  evidence,  nor 
the  findings  of  the  court  below  in  the  action  to  enjoin  said  judgment 
tend  to  show  any  diligence  on  the  part  of  said  party  in  ascertaining  said 
defense  so  as  to  set  it  up  In  the  iiction  in  which  said  judgments  was  ren- 
dered; but,  on  the  contrary,  where  the  record  shows  that  said  defense 
arose  nearly  four  years  before  said  judgment  was  rendered*  an4  over 
*46     six  yeara  before  said  ^action  to  enjoin  said  judgment  was  commenced; 
and  where  all  the  circumstances  of  the  case  tend  to  show  that  said  party 
should  have  known  of  said  defense  when  said  judgment  was  rendered^ 
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and  that  he  was  guilty  of  gross  negligence  in  not  knowing  it, — ^the  ac- 
tion to  perpetually  enjoin  the  collection  of  said  judgment  cannot  be  main- 
tained.i 


2. :  Judicial  Sales:  Irregularities:  Action  by  Sheriff.    A  sheriff 

sold  certain  real  estate  on  execution.  Afterwards  the  sale  was  confirmed. 
Afterwards  the  sheriff  refused  to  pay  to  certain  persons  their  share  of  the 
proceeds  of  the  sale.  These  persons  then  sued  the  sheriff  and  his  sureties, 
and  recovered  a  judgment  gainst  them  for  the  amount  due  to  said  per- 
sons. Afterwards  the  sale  was  ordered  to  be  set  aside  by  the  supreme 
court  on  the  ground  of  an  apparent  irregularity  in  the  notice  of  sale. 
The  notice  was  in  fact  regular,  but  it  appeared  to  be  irregular  on  account 
of  a  false  return  made  by  the  sheriff.  The  said  parties  who  obtained 
said  judgment  were  not  parties  to  the  proceeding  in  the  supreme  court. 
The  quration  of  whether  the  sale  shall  be  set  aside  is  now  pending  upon 
additional  evidence  in  the  district  court.  Held,  in  an  action  brought  by 
the  sheriff  and  his  sureties  and  others  to  perpetually  enjoin  the  collection 
of  said  judgment,  that  neither  the  said  irregularity  in  said  sheriff^s  re- 
turn, nor  the  order  of  the  supreme  court  concerning  said  sheriff's  sale, 
nor  both  together,  are  sufficient  to  authorize  the  plaintifib  to  maintain 
said  action. 

Error  from  Wyandotte  district  court. 

Action  brought  by  Pembroke  S.  Ferguson,  James  A.  Cruise,  John 
£.  Zeitz,  Isaiah  Walker,  Moses  M.  Brodwell,  and  Allison  6.  Bartlett, 
as  plaintiffs,  against  Thomas  £.  Tatt,  Dent  G.  Tutt,  John  F.  Baker, 
Wilkins  F.  Wheatley,  Thomas  F.  Thatcher,  and  Edmund  Terry,  as 
defendants,  to  enjoin  the  Tutts  and  Baker  from  collecting  a  judg- 
ment recovered  by  them  against  said  Ferguson  and  his  sureties  on  his 
official  bond  as  sheriff  of  Wyandotte  county,  at  the  June  term,  1869, 
for  $2,350  and  costs.  Said  judgment  was  rendered  against  Ferguson 
and  his  sureties  on  the  ground  that  he  had  sold  certain  real  estate  in 
Wyandotte  county,  on  an  execution  issued  on  a  judgment  rendered 
October  10,  1865,  in  favor  of  Edmund  Terry  against  Wheatley  & 
Thatcher,  which  sale  had  been  confirmed  by  the  court,  and  then  re- 
fused to  pay  the  money  in  accordance  with  the  decree  and  order  of 
the  court.  At  the  June  term,  1872,  the  district  court  decreed  a  per- 
petual injunction. 
•47      *D.  JB.  Hadleif,  for  plaintiffs  in  error. 

Can  equity  interfere  to  enjoin  a  judgment  at  law  on  the  ground 
that  the  defendants  had  neglected  to  avail  themselves  of  a  defense 
which  existed  at  the  time  of  the  trial?  It  seems  well  settled  that  it 
cannot,  Amer.  Ch.  Dig.  642;  Dodge  v.  Strong,  2  Johns.  Gh.  230; 
Clute  v.  Potter,  37  Barb.  199;  Truly  v.  Wanzer,  5  How.  141; 
Creath's  Adm'r  v.  Sims,  Id.  192. 

Has  the  supreme  eoart  set  aside  the  sale  made  by  Sheriff  Fergu- 
son, July  14,  1866,  and  the  confirmation  thereunder?  This  question 
is  determined  in  the  negative  by  a  simple  examination  of  the  facts. 

'  Pardea  to  actions  in  courts  of  justice  should  act  with  the  greatest  vigilance 
in  protecting  their  rights,  otherwise  they  may  forever  lose  the  opportunity  of  hav- 
mg  their  rifhta  considered  in  a  court  of  lustice.   See  ^oble  v.  Butler,  35  Kan.  690. 
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Who  were  the  parties  to  the  sale,  and  the  judgment  and  decree  of 
the  court  in  which  the  sale  was  made?  The  plaintiffs  in  that  action 
were  Michael  Dively,  Edward  C.  McCarty,  and  Edmund  Terry,  and 
the  defendants  were  Wilkins  T.  Wheatley,  Thomas  F.  Thatcher, 
Mgses  M.  Brodwell,  the  Great  Republic  Fire  Insurance  Company,  of 
St.  Louis,  Thomas  E.  Tutt,  Dent  G.  Tutt,  John  F.  Baker,  John  M. 
GhryBler,Gabriella  F. Wheatley,  Mary  Thatcher,  and  Isabella  Chrysler. 
Who  were  the  parties  in  the  case  taken  to  the  supreme  court  on  the 
motion-  which  was  overruled  at  the  June  term  of  the  Wyandotte  dis- 
trict court  ?  Edmund  Terry  was  named  as  plaintiff,  and  Wheatley 
and  Thatcher  alone  as  defendants.  By  reference  to  the  case  in  6 
Ean.  427,  it  will  be  seen  that  the  judgment  of  the  district  court  was 
reversed  on  two  grounds :  (1)  The  sale  was  made  on  a  day  not  named 
in  the  notice  published  by  the  sheriff ;  (2)  the  lot  sold  was  not  the 
one  described  in  the  notice.  But  the  record  here  shows  that  these 
errors  in  the  sheriff's  notice  did  not  exist.  Before  the  district  court 
took  any  action  under  the  mandate,  further  than  to  file  it,  under 
an  order  of  court  the  Tutts  and  Baker  gave  said  Dively,  McCarty, 
and  Terry,  and  all  the  other  defendants,  notice  that  they  would,  on 
the  first  day  of  March  term,  1871,  file  evidence  of  a  correct  publica- 
tion of  said  sheriff's  sale.  The  proof  was  filed  at  the  same 
*48  term,  showing  that  the  publication  on  which  the  *sale  was 
made  was  correct,  but  by  mistake  the  sheriff  had  attached  to 
his  return  an  erroneous  publication.  Clearly,  with  all  this  evidence 
before  the  court,  it  would  not  sustain  the  motion  to  set  aside  the 
sheriff's  sale.  The  cause  set  out  in  the  motion  for  petting  aside  the 
sale  did  not  exist.  It  would  have  been  overruled  whenever  called 
up  and  the  evidence  presented  to  the  court.  The  sale  and  confirma- 
tion, then,  stand  to-day  as  valid  and  effective  as  before  the  decision 
in  the  supreme  court.  That  decision  was  made  upon  an  untrue  state- 
ment by  the  parties  presenting  the  case.  Again,  the  Tutts  and  Baker 
were  not  parties  to  the  proceedings  in  the  supreme  court,  and  had  no 
opportunity  of  being  heard.  It  is  submitted  that  it  was  a  most  pal- 
pable error  for  the  court  to  find  that  the  supreme  court  had  set  aside 
the  sheriff's  sale. 

James  F.  Mister,  also  for  plaintiffs  in  error. 

The  principle  of  res  adjadicata  is  invoked  in  behalf  of  the  judgment 
obtained  by  Thomas  E.  Tutt  and  others  v.  P.  S.  Ferguson  and  others, 
and  affirmed  by  this  court,  and  is  certainly  decisive  as  to  Ferguson, 
Cruise,  Zeitz,  and  Walker,  which  settles  the  case,  as  the  other  parties 
have  no  interest  whatever  in  the  controversy.  When  any  tribunal 
has  jurisdiction  of  the  subject-matter  of,  and  the  parties  to,  any  con- 
troversy, and  renders  a  judgment  thereon,  such  judgment  is  conclu- 
sive between  the  parties.  Anthony  v.  Halderman,  7  Kan.  *60;  Nor- 
ton V.  Graham,  7  Kan.  *166. 

After  a  sheriff's  sale  has  been  confirmed,  and  the  sheriff  and  his 
sureties  sued  foi:  the  purchase  money,  they  cannot  raise  any  question 
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of  irregalarity  in  the  confirmation  of  the  sale,  or  in  any  of  the  prior 
proceedings.  Wheatley  v.  Terry,  6  Kan.  *427;  Ferguson  v.  Tutt, 
8  Kan.  ♦370. 

Jadgmeuts  at  law  will  not  be  opened  or  set  aside  except  for  fraud, 
or  to  relieve  grievous  hardships  not  otherwise  remediable.  They  will 
not  be  opened  to  favor  a  payment  which  the  complainant  neglected 
to  establish  at  a  trial  at  law.  •  Schlatter  v.  Hunt,  1  Mo.  654;  Sum- 
ner V.  Whitley,  Id.  708;  Ford  v.  Circuit  Court,  2  Mo.  145;  Matson 

V.  Field,  10  Mo.  100. 
•49       *Nelson  Cobb,  for  defendants  in  error. 

The  right  of  Tutt  &  Co.  to  the  balance  of  the  proceeds  of  the 
sale  under  the  execution  on  the  foreclosure  suit  obviously  depends 
upon  their  ownership  of  the  equity  of  redemption  in  the  premises 
sold  at  the  time  of  the  decree.  This  was  the  position  in  which  they 
stood.  They  had  purchased  under  their  attachment  sale,  and  the 
confirmation  of  their  purchase  w£ts  not  set  aside  until  long  after- 
wards. This  was  the  position  set  up  by  them  in  their  answer  in  that 
suit.  They  claimed  to  be  owiiers  of  the  property  under  their  pur- 
chase at  the  sale  under  the  attachment  suit.  They  now  claim  that 
the  decree  requiring  the  balance  of  the  purchase  money  to  be  paid  to 
them  was  made  in  their  favor  as  attaching  or  judgment  creditors. 
This  is  obviously  an  after-thought,  inconsistent  with  their  answer  in 
the  foreclosure  suit,  and  inconsistent  with  their  subsequent  claims  to 
the  possession.  It  is  also  inconsistent  with  a  proper  decree  in  the 
foreclosure  suit.  If  thoy  had  then  appeared  as  attaching  or  judg- 
ment creditors  only,  the  court  would  have  ordered  their  debt  to  be 
paid  out  of  the  money  remaining  from  the  proceeds  of  the  sale,  after 
satisfying  the  mortgage,  if  sufficient,  not  that  the  whole  of  the  money 
80  remaining  should  be  paid  to  them.  Ball  v.  Byers,  3  Caines,  84; 
Van  Nest  v.  Teomans,  1  Wend.  87. 

It  is  only  by  regarding  Tutt  <b  Go.  as  owners  of  the  equity  of  re- 
demption that  the  decree  in  the  foreclosure  suit  can  be  sustained; 
and  when  a  decree  or  judgment  is  susceptible  of  more  than  one  ex- 
planation, that  one  will  be  adopted  which  sustains  the  judgment. 
Since  that  decree,  however,  their  standing  as  owners  of  the  equity  of 
redemption  has  been  taken  away  by  the  action  of  this  court  in  set- 
ting aside  the  sale  and  confirmation  in  the  attachment  suit  under 
which  they  purchased.  They  stand,  then,  in  the  attitude  of  attempt- 
ing to  enforce  a  judgment  against  the  sheriff  for  money  charged 
to  have  been  collected  by  him,  after  their  right  to  that  money  is 

gone* 
*50    The  right  of  Tutt  &  Co.  to  recover  against  the  sheriff  *and  his 

sureties  depends  npon  the  validity  of  the  execution  under  which 
he  acted,  and  his  acts  and  return  to  such  execution.  While  it  is  true 
that  a  sheriff  cannot  defend  himself  from  paying  money  collected  on 
the  groond  of  irregularity  in  the  prior  proceedings,  these  proceedings 
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being  sufficient  to  protect  him  in  executing  the  writ,  yet  it  is  eqnally^ 
true  that  if  he  has  collected  money  on  void  process,  he  may  defend 
himself  from  sach  payment ;  otherwise  he  would  be  liable  to  pay  the 
money  to  the  person  who  claimed  it  under  the  process  without  right, 
and  to  refund  the  money  to  him  from  whom  it  had  been  acquired. 

The  execution  in  the  foreclosure  suit,  issued  at  the  instance  of  Tntt 
&  Co.,  and  under  which  the  sale  was  iflade  to  Bartlett,  was  void,  and 
conferred  no  title  on  the  purchaser,  and  imposed  no  duty  of  collecting 
the  money  upon  the  sheriff.  Tutt  &  Go.  being  defendants,  and  own- 
ers of  the  equity  of  redemption  in  the  premises,  had  no  right  to  sue 
out  an  execution  to  sell  their  own  land,  and  the  order  of  sale,  so  sued 
out  at  their  own  instance,,  was  void.  1  Freem.  Gh.  392.  The  evi- 
dence  clearly  shows  that  the  judgment  of  foreclosure  had  been  fully 
paid  before  this  execution  was  issued.  When  a  judgment  has  been 
satisfied,  either  by  payment  or  by  operation  of  law,  no  further  execu^ 
tion  can  be  issued  on  it,  and  such  execution,  if  issued,  will  not  give 
the  officer  holding  it  any  right  to  levy  upon,  hold,  or  sell  property  un- 
der it,  (Reed  v.  Pruyn,  7  Johns.  427,'«Hammatt  v.  Wyman,  9  Mass. 
137;  Gliver  v.  Applegate.  5  N.  J.  Law,  479;)  and  a  sale  under  such 
an  execution  passes  no  title,  (Woodcock  v.  Bennet,  1  Cow.  711 ;  Swan 
V.  Saddlemire,  8  Wend.  676;  Jackson  v.  Anderson,  4  Wend.  474; 
Jackson  v.  Bowen,  7  Gow.  21.)  A  court  of  equity  will  interfere  by  in- 
junction to  stop  proceedings  under  an  execution  on  a  judgment  that 
has  been  paid  or  otherwise  satisfied,  and  prevent  the  collection  of  such 
judgment.  Parish's  Heirs  v;  Ferris,  6  Ohio,  430;  Brinkerhoff  v.  Lan- 
sing, 4  Johns.  Gh.  69. 

The  sale  under  the  foreclosure  suit  made  to  Bartlett  has  been  set 
aside  on  petition  in  error  i^o  this  court,  and  all  rights  acquired  by  such 
sale,  either  by  the  purchaser  Bartlett,  or  by  those  who  are  to  receive 
the  purchase  money,  fall  with  it.  6  Kan.  *427.  The  defend- 
*51  ants  below  in  this  case  strongly  ^insist  that  this  sale  has  not 
been  set  aside,  because  they,  Tutt  &  Go.,  were  not  parties  to  the 
motion  made  for  that  purpose,  and  the  finding  of  the  court  that  it  was 
so  set  aside  constitutes  the  principal  error  assigned  in  this  court.  It 
is  a  sufficient  reply  to  this  objection  to  say  that  the  motion  to  set  aside 
the  sale  follows,  in  this  respect,  the  writ  under  which  the  sale  was 
made.  All  the  parties  named  in  the  execution  are  parties  to  the  mo- 
tion to  set  aside  the  proceedings  under  it.  If  the  execution  is  valid, 
not  naming  all  the  parties  to  the  judgment  on  which  it  is  issued,  the 
motion  is  valid  also;  and  if  the  motion  is  defective,  the  execution  is 
also,  but  this  defect  would  be  fatal  to  any  rights  of  the  defendants 
Tutt  &  Go.  under  it. 

But  since  the  mandate  of  this  court  has  been  filed  in  the  district 
court,  reversing  the  action  of  the  latter  court  in  refusing  to  set  aside 
the  sale  to  Bartlett,  Tutt  &  Go.  have  appeared  in  that  court,  and  filed 
evidence  to  sustain  the  sale.    They  are  therefore,  by  their  own  act. 
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parties  to  the  motion  which  tbey  claim  is  still  pending  in  the  district 
court.     According  to  their  own  showing,  the  question  whether  the 
sale  to  Bartlett  shall  stand,  is  yet  pending  and  undetermined.     Tbey 
clearly  have  no  rights  under  that  sale  until  it  is  settled  whether  it 
is  Talid  or  not.     The  sale  is  either  good  for  all  purposes  or  bad  for 
all  purposes.     It  cannot  be  good  enough  to  compel  the  sheriff  to  col- 
lect the  purchase  money,  and  yet  not  good  enough  to  be  confirmed 
by  the  court.     It  is  submitted  that  the  true  test  of  the  sheriff's  liability 
is  his  right  to  compel  Bartlett  to  pay  the  amount  of  his  bid.     He 
cannot  be  required  to  pay  over  what  he  has  no  legal  right  to  collect. 

Can  the  sheriff  compel  Bartlett  to  pay  the  amount  of  his  bid? 
Not  when  the  sale  to  him  has  been  set  aside,  or  while,  as  defendants 
below  contend,  the  question  whether  it  shall  be  or  not  is  yet  pending 
and  undetermined ;  nor  after  it  appears  that  the  judgment  on  which 
the  execution  issued  had  been  fully  paid,  before  the  execution  was 
sued  out  or  the  sale  made.  Either  of  these  defenses  would  be  avail- 
able to  Bartlett,  if  sued  by  the  sheriff  for  the  amount  of  his  bid ; 
*62  and  they  are  ^equally  available  to  the  sheriff  in  an  action  on 
his  bond  for  not  collecting  it. 

The  sheriff  and  his  sureties  could  not  avail  themselves  of  the  de- 
fense that  their  judgment  of  foreclosure  had  been  paid  before  execu- 
tion, and  the  execution  was  therefore  a  nullity,  when  sued  on  their 
bond,  for  the  reason  that  neither  they  nor  their  attorneys  knew  the 
fact  that  such  payment  had  been  made.  Still  less  could  the  sheriff 
or  his  sureties  have  set  up  the  fact  that  the  sale  to  Bartlett  had  been 
set  aside.  The  suit  against  them  was  instituted  in  February,  1868, 
and  the  decision  of  this  court  was  rendered  at  the  July  term,  1870, 
and  the  mandate  was  filed  in  the  district  court,  March  21,  1871. 
Under  these  circumstances,  the  sheriff  and  his  sureties  have  the  right 
to  claim  the  interference  of  a  court  of  equity*  The  general  principle 
is  that  where  a  judgment  has  been  recovered  in  an  action  at  law,  and 
defendant  has  a  good  defense,  which  it  was  impossible  for  him  to  in- 
terpose at  the  trial,  as  when  the  circumstances  which  create  the  de- 
fense have  arisen  since  the  trial,  or  where  the  facts  constituting  such 
defense  were  unknown  to  the  defendant  at  the  time  of  the  trial,  and 
could  not,  with  reasonable  diligence,  be  ascertained,  a  court  of  equity 
"will  interpose  by  injunction,  and  prevent  the  plaintiff  from  collecting 
or  proceeding  with  his  judgment.  Gainsborough  v.  Gifford,  2  P.  Wms. 
424;  Jarvis  V.  Chandler,  1  T.  &  R.,  320;  Parquharson  v.  Pitcher,  2 
Bassell,  81 ;  Mosby  v.  Leeds,  8  Call,  439 ;  Nomaque  v.  People,  1 
Breese,  147;  Union  Bank  v.  Geary,  5  Pet.  99. 

Yalentinb,  J.  Portions  of  this  litigation  have  been  brought  to 
this  court  at  least  six  times.  Four  cases  have  been  reported,  to-wit : 
Wheatley  v.  Tatt,  4  Kan.  •195;  Wheatley  v.  Tutt,  Id.  •240;  Wheat- 
ley  V.  Terry,  6  Kan.  ♦427 ;  and  Ferguson  v.  Tutt,  8  Kan.  ♦878.  One 
efl«6  wa0  diBOiissed,  to-wit,  Bartlett  v.  Wheatley,  and  this  is  the  sixth 
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case,     other  cases  were  litigated  in  the  court  below  which  have  not 

been  brought  to  this  court.  In  this  opinion  we  shall  mention 
*53       such  cases  only  as  have  some  bearing  upon  *the  case  now  be* 

fore  us.  In  the  investigation  of  this  case  it  will  be  necessary 
to  examine  more  particularly  the  rights  of  said  Thomas  E.  lutt,  Dent 
6.  Tutt,  and  John  F.  Baker,  than  those  of  most  of  the  others,  as 
they  are  the  real  parties  in  interest  in  asking  to  have  the  judgment 
.of  the  court  below  in  this  case  reversed. 

The  record  upon  which  this  reversal  is  asked  shows  as  follows :  On 
September  9,  1861,  an  action  was  commenced  by  Thomas  E.  Tutt, 
Dent  G.  Tutt,  and  John  F.  Baker  against  Wilkins  T.  Wheatley  and 
Thomas  F.  Thatcher.  An  attachment  was  issued  therein,  and  levied 
on  lot  5,  in  block  6,  in  the  city  of  Wyandotte.  Judgment  was  ren- 
dered in  the  case  on  April  10, 1863,  in  favor  of  Tutts  and  Baker,  and 
against  Wheatley  &  Thatcher,  for  $1,483  and  costs,  and  said  lot 
was  ordered  to  be  sold.  Afterwards  the  undivided  half  of  said  lot 
was  sold  at  sheriff's  sale  to  Tutts  and  Baker  for  the  sum  of  $1,667, 
and  the  sale  was  confirmed  October  5,  1863.  Tutts  and  Baker  took 
a  sheriff's  deed  for  said  undivided  half  of  said  lot,  and  the  sheriff  re« 
turned  the  writ  for  the  sale  of  said  property  satisfied.  Afterwards 
the  confirmation  of  said  sale  was  reversed  by  the  supreme  court, 
(Wheatley  v.  Tutt,  4  Kan.  *195,)  and  the  mandate  from  the  supreme 
court  was  filed  in  the  district  court  at  the  January  term,  (so  the  record 
shows,  but  qucere,)  1867.  Nothing  seems  to  have  been  done  with  said 
case,  or  concerning  it,  since.  Hence  we  suppose  Tutts  and  Baker 
have  lost  their  judgment  lien,  (Code  1859,  §  434;  Code  1868.  §  445,) 
and  have  also  lost  their  interest  in  the  lot,  (Code  1859,  §  458;  Code 
1868,  §  467.) 

On  May  20,  1865,  another  suit  was  commenced  in  which  Michael 
Dively,  Edward  McCarty,  and  Edmund  Terry  were  plaintiffs,  and  Wil- 
kins T.  Wheatley,  Thomas  F.  Thatcher,  Moses  M.  Brodweli,  the  Great 
Ptepublic  Insurance  Company,  Thomas  E.  Tutt,  Dent  G.  Tutt,  John  F. 
Baker,  John  M.  Chrysler,  Gabriella  H.  Wheatley,  Mary  Thatcher,  and 
Isabella  Chrysler  were  defendants.     This  action  was  on  a  note  given 

by  Wheatley  &  Thatcher  to  Brodweli,  and  indorsed  by  Brodweli 
*54       (waiving  presentment,  notice,  etc.,)  to  Terry.     The  ^action 

was  also  to  foreclose  a  deed  of  trust  given  by  Wheatley  and 
wife  (to-wit,  Gabriella  Wheatley)  to  Dively  &  McCarty,  trustees,  on 
the  undivided  half  of  said  lot  5,  to  secure  the  payment  of  said  note. 
Hence,  Terry  was  the  real  plaintiff,  and  Dively  &  McCarty  were 
merely  nominal  plaintiffs.  The  defendants  Tutt  &  Tutt  and  Baker 
seem  to  have  set  up  their  claim  against  said  W^heatley  &  Thatcher, 
and  their  interest  in  said  lot  5.  Judgment  was  rendered  October  10, 
1865,  in  favor  of  Terry,  and  against  Wheatley  &  Thatcher,  for 
$2,317.90,  and  costs.  The  court  found  that  Terry's  lien  on  said  lot 
was  prior  to  that  of  Tutts  and  Baker,  and  ordered  that  if  said  judg- 
ment was  not  paid  in  ten  days  said  undivided  half  of  said  lot  should 
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be  sold  to  pay,  first,  the  costs,  next,  Terry's  judgment  of  $2,317.90, 
and  interest,  and  then  that  the  remainder  should  be  paid  to  Tutts 
and  Baker,  and  that  all  the  parties'  interests  in  said  undivided  half 
of  Baid  lot  should  be  forever  afterwards  barred  and  foreclosed.  It 
seems  from  the  record  that  on  October  20,  1865,  (precisely  ten  days 
after  the  judgment  was  rendered,)  Brodwell  paid  to  Terry,  in  New 
York  city,  the  precise  amount  of  Terry's  judgment,  (less  costs  and 
interest,)  to-wit,  $2,317.90.  Yet,  strange  as  it  may  seem,  nobody 
knew  of  this  payment,  except  possibly  Brodwell  and  Terry,  until 
about  six  years  afterwards.  After  this  supposed  payment,  Terry's 
coansel,  to>wit,  Bartlett,  filed  a  precipe  in  the  district  court  for  an 
execution  on  said  judgment.  The  clerk  of  the  district  court,  said 
James  A.  Cruise,  issued  it;  and  the  sheriff  of  said  county,  said  P. 
S.  Ferguson,  sold  the  said  property  under  it  to  said  M.  M.  Brodwell, 
the  person  who.  it  is  said,  paid  said  judgment.  But  Brodwell  failed, 
however,  to  make  payment  on  said  sale,  and  the  sheriff  therefore  re- 
torned  no  sale.  Upon  this  execution,  however,  the  sheriff  collected 
from  Chrysler  about  $125,  which  was  sufficient  to  pay  all  the  costs. 
An  alias  execution  was  then,  on  May  24,  1866,  issued  by  said  clerk 
(on  the  precipe  of  Tutts  and  Baker)  to  said  sheriff,  and  the  sheriff 
then  sold  said  property,  (the  undivided  half  of  said  lot,)  on 
♦55  July  14,  1866,  to  said  Bart*lett,  for  $4,500.  The  sheriff  re- 
turned that  said  amount  of  $4,500  was  paid  by  Bartlett,  al- 
though in  fact  it  never  was  paid.  The  sale  was  confirmed  on  Novem- 
ber  1,  1866.  No  sheriff's  deed  was  ever  executed  to  Bartlett  under 
this  sale,  although  it  seems  that  Bartlett  afterwards  claimed  to  own 
the  property,  and  afterwards,  on  January  21, 1868,  sold  the  property 
to  one  John  Arthur  for  $4,500.  Arthur  still  claims' and  has  posses- 
Bion  of  the  property.  Bartlett  now  claims  **that  he  did  have  an  in- 
terest in  said  property  derived  from  another  source,  in  no  way  con- 
nected with  this  matter." 

On  June  16,  1869,' counsel  for  Wheatley  &  Thatcher,  to-wit,  J.  P. 
Usher,  moved  the  district  court  to  set  aside  said  sale,  and  to  set  aside 
said  confirmation,  on  the  ground  of  irregularities,  to-wit,  "because 
said  sale  was  not  duly  advertised,  nor  was  made  in  conformity  to  law.*' 
No  notice  of  this  motion  was  given  to  any  one  except  Bartlett  and  Fer- 
guson, and  no  one  else  appeared  on  the  hearing  of  the  motion.  There 
are  some  mistakes  in  this  motion  in  the  title  of  the  case,  in  the  num« 
ber  of  the  case,  etc. ;  but  still  we  are  inclined  to  think  it  was  suf- 
ficient as  to  Bartlett  and  Ferguson,  who  voluntarily  appeared  to 
answer  it,  and  would  perhaps  have  been  sufficient  as  to  any  one  if 
notice  had  been  given.  The  motion  was  overruled  at  the  June  term, 
1869»  of  the  district  court. 

On  July  8, 1869,  Wheatley  &  Thatcher  alone  proceeded  by  petition 
in  error  in  the  supreme  court  against  said  Terry  alone  for  the  pur- 
pose of  reversing  the  said  rulings  of  the  district  court.  And  at  the 
i^y  term,  1870,  the  supreme  court  reversed  said  rulings  of  the  dig- 
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trict  conrt.  Wheatley  v.  Terry,  6  Kan.  ♦427.  The  mandate  from  the 
supreme  court  ordering  the  reversal  was  filed  in  the  district  court  on 
March  24, 1871.  Counsel  for  Terry,  J.  P.  Usher,  (so  the  record  shows, 
though  probably  it  should  have  said  counsel  for  Wheatley  &  Thatcher,) 
moved  the  district  court  to  allow  said  mandate  to  be  filed  among  the 
papers  of  the  case,  and  to  set  aside  the  order  confirming  said  sale  in 
accordance  with  said  mandate.     The  district  court,  however,  never 

took  any  action  upon  the  motion  or  the  mandate  except  to  or- 
*66      der  the  'mandate  to  be  filed.     Previously,  however,  to-wit,  on 

March  6, 1871,  counsel  for  Tutts  and  Baker  filed  a  motion  in  the 
district  court  "for  leave  to  file  additional  evidence  of  the  publication 
of  the  advertisement  of  the  time  and  place  of"  said  sheriff's  sale,  etc.; 
and  on  the  said  twenty-fourth  of  March,  1871,  said  motion  was  sus- 
tained. Additional  evidence  was  then  introduced  showing  that  the 
sale  was  regularly  made.  The  notice  was  all  regular,  showing  that 
'*lot  No.  5"  would  be  sold  on  the  fourteenth  of  July,  1866,  and  was 
published  regularly  for  five  weeks  before  the  sale,  while  the  notice 
appended  to  the  sheriff's  return,  and  brought  to  the  supreme  court, 
was  an  irregular  notice  that  had  been  previously  published  for  two 
weeks  only,  and  then  discontinued,  when  the  said  regular  notice  was 
inserted  in  the  newspaper  in  its  place.  This  irregular  notice  stated 
that  ""lot  No.  2"  would  be  sold  on  JuneSO,  1866.  It  should  not  have 
been  annexed  to  the  sheriff's  return,  nor  should  it  have  been  used  in 
the  case ;  and  if  Tutts  and  Baker  had  received  any  notice  of  any  mo. 
tion,  or  any  proceeding  in  any  court  to  set  aside  said  sheriff's  sale,  they 
would  probably  have  had  said  irregular  notice  stricken  out,  and  the 
regular  one  inserted  in  its  place;  or  if  the  sheriff  had  done  his  duty 
in  the  first  instance,  and  inserted  the  regular  notice  instead  of  the 
irregular  one,  no  such  motion  or  proceeding  would  have  been  in- 
stituted ;  or  even  after  said  motion  was  made,  if  the  sheriff,  instead 
of  making  a  voluntary  appearance  to  the  motion  as  he  did,  and  waiv- 
ing all  objections  thereto,  and  consenting  that  it  should  be  heard 
instanter,  had  asked  the  court  to  allow  him  to  amend  his  return  in 
accordance  with  the  facts,  said  sale  would  not  have  been  ordered  to 
be  set  aside  by  the  supreme  court,  as  it  was,  or  by  any  other  court; 
for  the  district  court  would  have  allowed  the  sheriff  to  make  such 
amendment,  and  then  the  return  would  have  shown  the  sale,  the  no- 
tice, etc.,  to  have  been  regular,  and  the  supreme  court  would  have 
sustained  it.     It  now  seems  that  Terry  and  his  counsel,  (Bartlett  and 

Usher,)  and  the  purchaser,  Bartlett,  as  well  as  Wheatley  & 
*57      Thatcher,  the  prin*cipal  defendants  in  that  action,  all  wanted 

the  sale  to  be  set  aside.  The  money  for  the  payment  of  costs, 
officers'  fees,  etc.,  had  already  been  collected  from  Chrysler  without 
any  sale  of  said  lot.  Hence  the  officers,  as  well  as  others  entitled  to 
costs,  had  but  very  little  interest  in  the  matter.  This  leaves  Tutts 
and  Baker  as  being  about  the  only  persons  who  were  particularly  de- 
sirous that  said  sale  should  not  be  set  aside,  and  yet  no  notice  was 
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eTer  given  to  them  of  any'  proceeding  in  either  the  district  court  or 
the  sapreme  coort  institoted  for  the  purpose  of  having  said  sale  set 
aade  or  vacated.  It  is  a  general  rule  of  equity  (and  the  case  at  bar 
is  an  equity  proceeding)  that  he  who  seeks  equity  must  do  equity. 
Good  faith  mast  be  practiced  as  well  by  the  person  who  seeks  equity 
as  by  the  person  from  whom  equity  is  sought. 

On  February  7,  1868,  Thomas  E.  Tutt,  Dent  G.  Tutt,  and  John 
F.  Baker  commenced  an  action  against  P.  S.  Ferguson,  sheriff,  and 
John  E.  Zeitz,  Isaiah  Walker,  and  James  A.  Cruise,  sureties  on  the 
official  bond  of  said  sheriff,  to  recover  from  said  sheriff  and  his  sure- 
ties the  amount  which  said  sheriff  collected,  or  ought  to  have  col- 
lected, from  Chrysler  and  Bartlett  on  the  last-mentioned  judgment, 
after  deducting  the  amount  it  would  take  to  pay  the  judgment  in 
favor  of  Terry,  and  costs.  In  June,  1869,  judgment  was  rendered  in 
this  case  in  favor  of  Tutts  and  Baker,  and  against  Ferguson  and  his 
sureties,  for  $2,350,  and  costs.  This  case  was  taken  to  the  supreme 
court  by  Ferguson  and  his  sureties,  and  at  the  July  term,  1871,  of 
the  supreme  court,  the  judgment  of  the  court  below  was  affirmed. 
Ferguson  v.  Tutt,  8  Kan.  *370.  In  October,  1871,  an  execution  was 
issued  for  the  collection  of  this  last-mentioned  judgment,  and  follow- 
ing said  execution  the  following  proceedings  were  had:  On  December 
30,  1871,  the  present  action  was  commenced  by  Pembroke  S.  Fer- 
guson, James  A.  Cruise,  John  E.  Zeitz,  Isaiah  Walker,  Moses  M. 
Brodwell,  and  Allison  B.  Bartlett,  as.  plaintiffs,  against  Thomas  E. 
Tutt,  Dent  G.  Tutt,  John  F.  Baker,  Wilkins  F.  Wheatley, 
*58  Thomas  F.  Thatcher,  and  Edmund  *Terry,  as  defendants,  for 
the  purpose  of  forever  enjoining  the  collection  of  the  judgment 
rendered  in  favor  of  Tutts  and  Baker,  and  against  Ferguson  and  his 
sureties,  on  said  sheriff's  bond;  and  on  June  17, 1872,  judgment  was 
rendered  in  the  district  court  perpetually  enjoining  the  collection  of 
said  judgment,  as  prayed  for  by  the  piaintiifs  below,  (defendants  in 
error  in  this  court,)  Ferguson  and  the  others.  This  judgment  was 
rendered  upon  the  ground  solely  that  said  sheriff's  sale  to  Bartlett 
was  void,  and  the  reasons  given  why  it  was  void  are  as  follows: 
First,  the  Terry  judgment  had  been  paid  before  said  sheriff  sale  i^as 
made;  secand,  said  sheriff  sale  was  ordered  to  be  set  aside  by  the 
fiuprenae  court. 

First.  The  said  Terry  judgment  was  paid  on  October  20,  1866. 
The  judgment  on  the  sheriff's  bond,  now  sought  to  be  perpetually  en- 
joined, was  rendered  jn  June,  1869,  nearly  four  years  after  said  pay- 
ment was  made.  The  judgment  in  the  case  at  bar  perpetually  en- 
joining the  last-mentioned  judgment  was  rendered  June  17,  1872, 
nearly  seven  years  after  the  payment  of  said  Terry  judgment,  and 
about  three  years  after  the  judgment  was  rendered  now  sought  to  be 
enjoined.  Now,  if  the  fact  of  the  payment  of  said  Terry  judgment  is 
a  good  ground  for  enjoining  the  said  judgment  on  the  sheriff's  bond, 
then,  a  fortiori,  it  would  have  been  a  good  groond  for  not  rendering 
v.ISk — i 
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such  judgment  on  the  sheriff's  bond.  In  dther  words,  said  payment 
would  have  been  a  good  defense  to  the  action  in  which  paid  judgment 
on  the  sheriff's  bond  was  rendered.  But  it  was  not  interposed  in  that 
action.  Why  not?  The  principal  defendants  in  the  court  below,  ex- 
cept Ferguson,  (who  did  not  testify  in  the  case  at  bar,)  testified  that 
they  did  not  know  of  said  payment  at  the  time  said  action  was  pend- 
ing, nor  at  any  other  time  since  up  to  about  the  time  of  the  com- 
mencement of  this  action,  which  was  December  30,  1871,  over  six 
years  after  said  payment  was  made.  But  why  did  they  not  know 
it?     Did  they  exercise  any  diligence  in  hunting  up  their  defenses? 

Were  they  not  guilty  of  the  grossest  negligence  in  not  knowing 
*59     of  said  payment  in  time  *to  make  it  available  as  a  defense  to 

said  action  ?  If  the  sheriff's  sale  was  void  because  of  said  pay- 
ment, then  the  payment  ought  to  have  been  known  in  less  than  six 
years.  In  fact,  it  ought  to  have  been  known  before  any  execution  was 
issued;  certainly  before  the  sale  or  the  confirmation  of  the  sale; 
most  certainlv  before  said  motion  was  made  to  set  aside  the  sale; 
and  beyond  all  question  before  said  judgment  was  rendered  on  the 
sheriff's  bond.  The  want  of  such  knowledge  can  only  be  accounted 
for  on  the  ground  of  fraud  or  gross  negligence.  Cruise  was  the  clerk 
of  the  district  court  who  issued  said  executions,  who  made  all  the  en- 
tries in  the  case,  and  who  kept  all  the  papers  connected  with  the  case. 
Ferguson  was  the  sheriff  who  sold  the  property,  who  returned  that 
the  money  for  which  the  property  was  sold  was  paid,  and  who  al- 
lowed his  said  sale  to  be  confirmed.  Counsel  for  defendants  in  error 
say  that  the  sheriff  did  not  make  return  that  said  money  was  paid. 
It  is  true  that  he  did  not  make  such  a  return  in  just  so  many  words. 
But  he  did  so  return  by  necessary  and  unavoidable  inference  or  im- 
plication. He  returned  that  the  property  "was  then  and  there  duly 
struck  off  and  sold  by  me  [himj  to  Allison  B.  Bartlett  for  the  sum 
of  $4,500,  he  being  the  highest  and  best  bidder  therefor."  He  did 
not  return  that  the  money  was  not  paid.  It  was  bis  duty  to  collect 
the  money  before  he  made  his  return.  Ferguson  v.  Tutt,  8  Kan. 
*370.  And  in  his  return  he  says:  "r/ti«  writ  %%  returned  satisfied,** 
See  Armstrong  v.  Garrow,  6  Cow.  466,  467.  Besides,  we  do  not  think 
it  would  be  good  policy  to  allow  an  officer,  after  he  has  made  a  re- 
turn which,  if  liberally  construed,  would  show  that  he  did  his  duty, 
and  after  other  persons  have  acted  upon  such  construction,  to  come 
in  for  the  purpose  of  evading  another  duty,  and  say,  by  drawing  fine 
distinctions  concerning  the  construction  of  his  own  language,  that 
his  return  does  not  show  that  he  did  his  duty,  and  thereby,  by  means 
of  his  own  ambiguous  language,  escape  and  evade  the  just  conse- 
quences of  his  own  omissions  or  laches  in  other  respects. 

Bartlett,  another  plaintiff  below  in  the  case  at  bar,  made 
*60       an  affidavit  on  March  9,  1872,  which  affidavit  *was  used 

as  evidence  in  the  case  at  bar  on  the  trial  thereof,  and  in 
which  affidavit  he  states,  among  other  things,  the  following:  "He 
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^as  employed  as  attorney  for  the  defendants  in  the  suit  of  Thomas  E. 

Tutt  et  (U.  V.  Wilkins  T.  Wheatley  et  al.;"  "that  he  has  been  em- 
ployed in  such  capacity  on  one  side  or  the  other  in  all  suits  and 
actions  that  grew  oat  of  the  proceedings  therein ;  that  he  was  sole 
attorney  of  the  plaintiffs  in  the  cause  wherein  Edmund  Terry  et  al. 
were  plaintiffs  and  Wilkins  T.  Wheatley  et  al.  were  defendants;  he 
had  the  sole  control  of  the  note  and  trust  deed  declared  upon  in 
said  last-named  suit,  and  had  the  entire  control  of  the  judgment  ren- 
dered therein;"  "that  he  has  had  frequent  and  continued  correspond- 
ence with  said  Edmund  Terry,  who  recovered  the  judgment  upon  the 
note  and  trust  deed  aforesaid;'*  "that  this  deponent  bad  no  knowl- 
edge or  intimation  from  said  Terry,  or  from  any  other  person,  by 
letter  or  otherwise^  that  the  judgment  in  favor  of  said  Terry  in  said 
cause  has  been  paid  until  since  the  last  term  of  this  court,  and  a 
short  time  before  filing  the  petition  in  this  cause." 

The  petition  in  this  cause  was  filed  December  30,  1871,  and  the 
said  judgment  was  paid  October  20,  1865.  Brodwell,  who  paid  said 
judgment  to  Terry,  is  still  living,  and  is  one  of  the  plaintiffs 'below 
(defendants  in  error)  in  this  case.  It  will  be  remembered  that  it 
was  nearly  a  year  after  said  judgment  was  paid  by  Brodwell  before 
said  sale  was  made;  more  than  a  year  before  it  was  confirmed; 
nearly  four  years  before  any  attempt  was  made  by  any  one  to  set 
aside  either  the  sale  or  the  confirmation  thereof;  and  more  than  six 
years  before  any  attempt  was  made  to  avoid  the  sale  on  the  ground 
that  the  judgment  bad  previously  been  paid.  Does  this  show  dili- 
gence? Why  did  not  some  of  the  parties  inform  Terry  or  Brodwell 
that  there  was  litigation  concerning  said  sale?  Why  did  not  the 
sheriff  (Ferguson)  or  Terry's  counsel  (Bartlett)  inform  Terry  of  said 
sale,  and  inquire  of  him  what  they  should  do  with  that  portion  of 
the  proceeds  thereof,  to- wit,  $2,317.90,  and  interest,  belonging  to 
Terry?  Why  did  not  some  one  of  the  parties  now  interested  in  hav- 
ing said  judgment  against  the  sheriff  and  his  sureties  enjoined 
*61  ^exercise  some  diligence  in  ascertaining  that  the  Terry  judg- 
ment was  paid  ?  Not  one  of  these  Questions  is  answered  by 
the  record.  Now,  as  the  record  does  not  show  that  there  was  any 
diligence  exercised  in  ascertaining  this  fact  of  payment  so  as  to  set  it 
np  as  a  defense  in  the  action  on  the  sheriff's  bond,  we  think  the  judg- 
ment rendered  on  said  bond  cannot  be  perpetually  enjoined  merely 
because  of  said  payment.  Neither  the  petition  in  the  court  below, 
nor  the  evidence,  nor  the  findings  of  the  court,  show  any  diligence. 
In  this  respect  all  are  defective.  None  of  them  show  a  complete 
eaose  of  action;  and  for  this  reason  we  think  the  judgment  of  the 
eoort  below  ought  to  be  reversed,  and  a  new  trial  granted.  The  rec- 
ord shows  that  a  motion  for  a  new  trial  was  made  and  overruled. 
In  this  the  court  below  also  erred. 

Second.  But  it  is  claimed  that  said  judgment  should  be  enjoined 
because  said  sheriff's  sale  was  subsequently  ordered  to  be  set  aside 
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by  the  supreme  court.  There  are  several  answers  to  this:  (1)  Said 
sale  was  ordered  to  be  set  aside  for  a  supposed  irregularity,  which 
never  in  fact  existed.  It  was  ordered  to  be  set  aside  purely  for  the 
fault  of  the  sheriff  himself  in  making  a  false  return.  And  can  he 
now  take  advantage  of  his  own  wrong?  Is  it  possible  for  an  officer  te 
create  a  good  caase  of  action,  (as  is  claimed  he  can  in  this  case,)  or 
a  good  defense,  (as  is  claimed  he  can  to  the  action  on  the  sheriff's 
bond,)  in  favor  of  himself  by  his  own  wrongful  acts?  We  suppose 
not.  (2)  Tutts  and  Baker  were  not  made  parties,  and  had  no  notice  of 
said  motion  to  set  aside  said  sale,  and  hence  the  motion  was  rightfully 
overruled  in  the  district  court  as  to  them.  Mitchell  v.  Milhoan,  11 
Kan.  *617.  Whatever  order,  however,  might  have  been  made  on 
the  motion  would,  under  such  circumstances,  have  been  immaterial 
as  to  them.  (8)  Tutts  and  Baker  were  not  made  parties  to  the  pe- 
tition in  error  in  the  supreme  court,  nor  had  they  any  notice  thereof; 
and  hence  said  order  of  reversal  could  not  affect  them  or  their  rights. 
Ferguson  v.  Smith,  10  Kan.  *401;  Armstrong  v.  Durland,  11  Kan. 
'  *15;  Hodgson  v.  Billson,  Id.  *357.  No  judgment  of  reversal 
*62  *was  ever  rendered  in  the  supreme  court  against  Tatts  and 
Baker,  nor  could  there  have  been  any  such  judgment ;  for  the 
supreme  court  has  no  more  power  to  render  a  judgment  against  a 
party  over  whom  it  has  no  jurisdiction  than  any  other  court  has.  (4) 
Said  sale  has  never  been  set  aside  as  against  Tutts  and  Baker.  (5) 
Nor  can  itnow  be  set  aside  for  a  mere  irregularity  on  the  part  of  the 
sheriff  in  making  his  return  of  the  sale,  after  the  sale  has  been  con-^ 
firmed,  after  judgment  has  been  rendered  against  the  sheriff  and  his 
sureties  for  refusing  to  pay  over  money  collected  on  said  sale,  so  as  ta 
benefit  the  sheriff  and  his  sureties,  and  to  the  injury  of  the  parties 
who  obtained  such  judgment. 

The  decree  of  the  district  court  perpetually  enjoining  the  collection 
of  said  judgment  is  reversed,  and  a  new  trial  awarded. 

(All  the  justices  concurring.) 


Henbt  G.  Campbell  t;.  A.  H.  Blanke  and  others. 

January  Term,  1874. 

1.  Continuance :  Promise  of  Witness,  A  party  who  relies  upon  the  prom- 
ise of  a  witness  residing  in  a  county  other  than  that  in  which  the  case  is 
sending  to  be  personally  present  at  the  trial,  and  makes  no  effort  to  ob- 
tain his  deposition,  does  so  at  his  peril,  and,  if  such  witness  fails  to  at- 
tend, cannot  ordinarily  have  a  continuance  on  account  thereof  .^ 

1  Upon  facts  of  case,  held  that  no  sufficient  diligence  was  shown  to  authorize  a 
continuance,  see  Tucker  v.  Gamer,  25  Ean.454;  ought  to  have  heen  granted.  State 
V.  Hagan,  22  Kan.  490;  affidavit  for,  how  treated.  State  v.  Roark,  28  Kan.  147; 
absent  witness,  Elnauer  t.  Morrow,  28  Kan.  860:  costs  of,  Hodgin  t.  Barton,  88: 
Kan.  740;  discretion  of  court.  Moon  y.  Heifer,  25  Kan.  180;  ahsence  of  counsel, 
Markson  ▼.  Ide,  29  Kan.  700;  in  Justice's  court,  McGowen  ▼.  Camphell,  28  Kan.  25. 
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S.  Pleading :  Allegation  of  Partnership.  A  bill  of  particulars  In  the  name 
of  certain  parties  plaintiffs  as  partners,  which  describes  them  as  partners, 
and  all^^  that  by  their  firm  name,  giving  it,  they  drew  a  draft  upon 
the  defendant,  which  he  accepted,  and  attaches  a  copy  of  the  draft  with 
the  acceptance  indorsed  thereon,  and  also  alleges  that  the  defendant  has 
not  paid  the  same,  and  that  it  is  now  due  said  plaintiffs,  is  sufficient,  even 
though  there  be  no  distinct  and  formal  averment  that  the  plaintiffs  were 
partners. 

Error  from  Labette  district  court. 

Action  brought  by  **Augu8t  H.  Blanke,  Henry  W.  Blanke,  Au- 
*63      gust  Hausman,  and  Frederick  W.  Blanke,  copartners,  *doing 
business  under  the  name  of  Blanke  &  Bros.,  plaintiffs,  against 
Henry  G.  Campbell,  defendant."     The  plaintiffs  had  judgment  at  the 
March  term,  1873,  of  the  district  court. 
Ayres  dt  Fox,  for  plaintiff  in  error. 
F.  A.  Betiis,  for  defendants  in  error. 

Bbewes,  J.  This  was  an  action  on  a  bill  of  exchange,  brought  first 
in  a  justice's  court,  and  thence  taken  on  appeal  to  the  district  court 
of  Labette  county,  in  both  of  which  courts  defendants  in  error  ob- 
tained judgment  for  the  amount  of  the  bill  and  interest.  Plaintiff 
in  error  insists  that  the  district  court  erred  in  overruling  his  applica- 
tion for  a  continuance  on  the  ground  of  absent  testimony.  We  think 
not.  The  testimony  was  that  of  a  witness  residing  in  Cherokee  county. 
The  deposition  of  this  witness  was  not  taken,  nor  any  effort  made  to 
take  it.  The  affidavit  alleges  that  the  witness  agreed  to  be  present, 
bat  failed,  as  affiant  was  informed  and  believed,  on  account  of  sick- 
ness.  This  is  not  a  showing  of  sufficient  diligence.  The  law  will  not 
compel  the  attendance  of  a  witness  from  an  adjoining  county.  His 
attendance  is  purely  voluntary,  and  a  party  relies  upon  such  volun- 
tary attendance  at  his  peril.  At  least  such  is  the  general  rule,  and 
this  case  presents  no  exception.  Educational  Ass'n  v.  Hitchcock,  4 
Kan.  *36. 

Again,  the  plaintiff  in  error  insists  that  the  bill  of  particulars  did 
not  contain  a  statement  of  facts  sufficient  to  constitute  a  cause  of  ao<^ 
tion.  The  specific  objection  is  that  there  is  no  formal  allegation  of 
the  partnership  of  the  plaintiffs.  The  bill  of  particulars  is  entitled 
*A.  H.  B.,  H.  W.  B.,  A.  H.,  and  P.  W.  B.,  co-partners,  doing  business 
under  the  name  of  Blanlie  &  Bros.,  plaintiffs,"  etc.  It  com- 
*64  mences  with  a  like  recitation,  and  alleges  *that  the  "plaintiffs, 
by  the  name  of  Blanke  &  Bros.,  made  their  certain  bill  of  ex- 
change," etc.;  alleges  the  acceptance  of  such  bill  by  the  defendant, 
and  attaches  a  copy;  and  also  alleges  that  defendant  has  not  paid 
the  same,  or  any  part  of  it,  and  that  the  same  is  now  due  said  plain- 
tiffs. We  think  this  is  sufficient  precision  and  formality  for  the  pleads 
ings  of  a  justice's  court  at  least.  Civil  Code,  §  128 ;  Justices'  Act« 
§84. 

The  judgment  will  be  affirmed. 

(AH  the  justices  concurring.) 
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John  M.  Alexandbb  t;.  J.  P.  Tourt. 
January  Term,  1874. 

1.  Landlord  and  Tenant:  Lease :  Bemoval  of  Buildings.  Where  a  lessee, 

by  the  terms  of  the  lease,  is  to  be  deemed  the  owner  of  the  buildings 
erected  by  himself  on  the  leased  premises,  he  may  sell  or  remove  said 
buildings  from  the  leased  premises  during  the  continuance  of  the  lease; 
and  a  provision  in  the  lease  that  the  lessee  may  remove  said  buildings  at 
the  expiration  of  the  lease  does  not  prevent  him  from  removing  them 
during  the  continuance  thereof. 

2.  :  Lease:  Covenants:  Be-entry:  Forfeiture.     Where  a  lease 

contains  a  provision  that  'Mf  default  shall  be  made  in  any  of  the  cove- 
nants herein  contained,  then  it  shall  be  lawful  for  the  <  lessor '  to  re-enter 
the  said  premises,  and  to  remove  all  persons  therefrom;''  and  default  was 
made  by  the  lessee;  but  the  lessor  never  re-entered  the  premises,  nor  did 
anything  else  for  the  purpose  of  creating  a  forfeiture  of  the  lease;  but, 
on  the  contrary,  sued  tlie  lessee  for  the  full  amount  of  the  rent  which 
would  accrue  for  said  premises  up  to  the  time  when  tjie  lease  would  ex- 
pire by  the  force  of  its  own  limitations,  although  that  time  had  not  yet 
arrived:  heldf  that  the  lease  must  be  considered  as  still  subsisting,  in 
full  force  and  operation,  at  the  time  of  the  commencement  of  said  suit. 

Error  from  Leavenworth  district  court. 

Alexander  brought  suit  against  William  G.  Eagles,  J.  P.  Touhy, 
and  Alexander  Bepine,  as  defendants,  to  recover  certain  mon- 
*65  eys  alleged  to  be  due  under  a  lease  from  Alexander  to  Eagles, 
to  replevy  certain  personal  property,  and  to  enjoin  Toahy  from 
removing  from  the  leased  premises  a  certain  building  erected  thereon 
by  Eagles,  the  lessee,  and  sold  to  him  by  Eagles.  To  this  petition 
Touhy  deniurred.  At  the  May  term,  1873,  the  district  court  sus- 
tained the  demurrer,  and  dissolved  and  discharged  the  temporary  in« 
junction  previously  granted  as  to  said  Touhy. 

Glough  dt  Wheat,  for  plaintiff  in  error. 

The  parties  to  the  lease  made  an  express  stipulation  as  to  when 
and  under  what  circumstances  Eagles,  the  lessee,  might  remove  im- 
provements, which  express  stipulation  was  to  the  effect  "that  at  the 
expiration  of  the  term  of  seven  years,''  ending  on  the  thirtieth  of  June, 
1873,  Eagles  might,  if  he  had  previously  fulfilled  all  his  covenants 
in  that  lease  contained,  remove  such  improvements  as  he  might  have 
erected  on  the  premises  during  said  term.  By  thus  expressly  con- 
tracting  as  to  when  and  under  what  circumstances  Eagles  might  re- 
move improvements,  all  such  rights  of  removal  as  he  would  other- 
wise have  had  are  negatived  by  the  contract,  and  he  was  limited  as 
to  right  of  removing  improvements,  and  under  that  contraqt  he  could 
of  course  exercise  only  such  right  of  removal  at  the  expiration  of  the 
lease  and  not  before, — at  least  not  nntil  he  had  fully  complied  with 
the  terms  thereof.  "The  express  mention  of  one  thing  implies  the 
exclusion  of  another."  Broom,  Leg.  Max.  626-643;  Parker  v.  Grod- 
dard,  39  Me.  144;  Adams  v.  Goddard,  48  Me,  212.     There  cannot  be 
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any  implied  eontraot  where,  or  on  a  snbjeot  as  to  wbioh,  an  express 
contract  has  been  made.  Walker  v.  Brown,  28  111.  388;  Obit.  Cont. 
24,  notes;  New  Orleans  &  J.  R.  R.  v.  Pressley,  45  Miss.  66;  Roach  v. 
Holings,  16  Pet.  319;  Bigelow  v.  Jones,  4  Mass.  448;  Galloway  v. 
Holmes,  1  Doug.  (Mich.)  330;  Drake  v.  Dodsworth,  4  Kan.  *160; 
Bird  V.  Morrison,  12  Wis.  163.  These  authorities  are,  we  submit, 
conclusive  that  any  such  implied  right  of  removal  as  Eagles  would 
have  had  if  the  clause  in  relation  to  that  matter  had  not  been  in  the 
lease,  did  not  exist,  and  could  not  be  exercised  by  him.  The 
*66  peti*tion  shows  that  he  had  not  complied,  and  that  the  cir- 
cumstances did  not  exist  under  which  the  contract  would,  if  he 
had  fully  performed  the  lease  on  his  part,  have  permitted  him  to  re- 
move; and  by  the  demurrer  Touhy  not  only  admitted  non-payment  of 
rent;  and  non-compliance  with  the  lease  by  Eagles,  but  also  admitted 
that  Eagles  was  insolvent,  and  was  about  to  remove  the  improvements 
for  the  purpose  of  defrauding  the  plaintiff.  In  view  of  the  cases  above 
cited,  we  suppose  it  will  be  conceded  that  neither  Eagles,,  nor  any 
one  claiming  under  him,  had  any  right  to  remove  buildings,  improve- 
ments etc.,  without  having  first,  on  his  part,  fully  complied  with  and 
performed  that  contract, — the  terms  of  the  lease,  on  his  part;  audit 
stands  for  true  on  demurrer  that  Eagles  had  not  done  so.  Of  course, 
Toahy  had  no  greater  right  than  Eagles,  and  held  whatever  interest, 
if  any,  he  purchased  from  Eagles  subject  to  the  same  terms  and  con- 
ditions as  Eagles.  Maddox  v.  White,  4  Md.  72 ;  1  Hil.  Mortg.  227. 
The  last  quarter's  rent  of  the  entire  term  came  due  before  the  sui* 
was  brought,  as  the  rent  after  the  first  year  was  to  be  paid  in  ad> 
ranee,  in  equal  quarter-yearly  payments,  and  therefore  plaintiff  had 
a  cause  of  action  against  Eagles  to  recover  all  of  the  unpaid  rents, 
which  cause  of  action  was  fully  stated  in  the  petition ;  and  the  de- 
fault of  Eagles  to  set  out  and  keep  the  trees,  and  his  default  in  pay- 
ing taxes,  each  operated  to  forfeit  the  lease,  without  demand,  because 
of  which  plaintiff  could  re-enter  without  demand.  Davis  &  Burrell, 
5  E.  L.  &  Eq.  417;  Byrane  v.  Rogers,  8  Minn.  281,  (Gil.  247.) 

Though  we  do  not  consider  it  necessary  in  this  case  to  determine 
whether  the  lease  was  forfeited  or  not,  as  we  think  plaintiff  had  his 
cause  of  action  and  right  to  sue  whether  the  lease  was  or  was  not  for- 
feited, that  suing  for  rent  does  not  operate  to  waive  a  forfeiture,  even 
though  the  suit  was  to  recover  the  rent  for  the  non-payment  of  which 
the  lease  was  forfeited.  Campbell  v.  McElevey,  2  Disney,  574 ;  Gil- 
lilan  v.  Spratt,  41  How.  Pr.  27;  Tayl.  Landl.  &  Ten.  §  499;  Harts- 
home  V.  Watson,  4  Ring.  (N.  C.)  178;  Hartshorne  v.  Watson,  33  E. 
G.  L.  657;  Doe  v.  Batten,  Cowp.  243.  But  whether  there  had  or  had 
not  been  a  forfeiture  is  immaterial  in  this  case.  The  suit  is 
*67  to  recover  *rent,  and  to  keep  the  security  for  the  payment 
thereof  where  the  parties  to  the  contract  agreed  it  should  re- 
main until  Eagles  had  performed  the  requirements  of  the  lease  on  hia 
part. 
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Green  <t  Foster,  for  defendant  in  error. 

There  was  no  error  in  sustaining  the  demurrer  of  defendant  in  er- 
ror. By  the  contract  of  lease  it  clearly  appears  that  in  contempla- 
tion of  the  parties  the  improvements  which  Eagles  might  pat  on  the 
premises  should  be  his  personal  property;  otherwise  reference  would 
not  have  been  made  to  their  removal  at  the  end  of  the  term;  nor 
would  the  parties  have, provided  for  the  assessment  and  taxation  of 
the  improvements  separately  from  the  realty,  if  it  had  been  intended 
that  they  should  have  become  a  part  thereof.  Gen.  St.  543,  c.  56^ 
§  31.  The  improvements,  then,  being  Eagles*  personal  property,  it 
was  competent  for  him  to  sell  them,,  and  make  a  good  title,  or  they 
might  have  been  sold  on  execution,  and  the  purchaser  have  acquired 
a  perfect  title;  so  that  in  whichever  way  Touhy  obtained  his  interest^ 
his  right  of  removal  was  complete.  Tayl.  Landl.  &  Ten.  §  651; 
Keogh  V.  Daniell,  12  Wis.  163. 

The  petition  does  not  show  any  forfeiture  of  the  lease,  but,  on  the 
contrary,  treats  the  tenancy  as  still  subsisting  pending  the  litigation, 
•by  suing  for  the  whole  rent  due  up  to  the  end  of  the  term ;  and  a  les- 
sor cannot  avoid  a  lease  for  a  breach  of  the  covenant  when,  by  bis 
own  act,  subsequent  to  the  breach,  he  treats  the  tenancy  as  still  sub- 
sisting. Garnhart  v.  Finney,  40  Mo.  449.  And,  in  order  to  show 
a  forfeiture  for  non-payment  of  the  rent,  the  lessor  must  allege  and 
prove  a  demand  for  the  rent  on  the  day  it  becomes  due.  Tayl. 
Landl.  &  Ten.  §§  297,  493,  495;  Meni  v.  Eathbone,  21  Ind.  454; 
Smith  V.  Whitbeck,  18  Ohio  St.  471;  Boyd's  Lessee  v.  Talbert,  12 
Ohio,  212;  Bowman  v.  Foot,  1  Amer.  Law  Beg.  (N.  S.)  852. 

The  mere  fact  of  the  non-payment  of  rent  does  not  work  a  forfeit- 
ure of  the  lease,  but  demand  must  be  made  at  the  proper  time  for  the 
rent,  and  the  ten-days'  notice  must  be  given  as  required  by  section*? 
of  the  landlord  and  tenant  act,  (Gen.  St.  540,)  before  the  lease 
*68  can  be  determined ;  and  no  *such  demand  or  notice  is  alleged, 
and  the  petition  is  therein  insufficient.  Chapter  131,  §  4^ 
Comp.  Laws  1862,  under  which  the  lease  was  made,  gave  the  remedy 
of  ten  days'  notice  only  against  tenants  at  will  and  from  year  to 
year. 

The  statutes  give  no  lien  to  the  landlord  except  in  the  single  case 
of  rent  due  for  farming  land ;  and  provides  specifically  that  rents  shall 
be  collected  as  other  debts ;  and  there  is  no  more  a  landlord's  lien 
than  a  vendor's  lien. 

The  tenant  has  a  right  to  remove  any  improvements  placed  by  him 
on  the  premises  for  his  enjoyment  during  the  term.  Tayl.  Landl. 
&  Ten.  546;  Van  Ness  v.  Packard,  2  Pet.  137;  Johnson  v.  Garter,  16 
Mass.  444;  Brown  v.  Lillie,  6  Nev.  244;  Antoni  v.  Belknap,  102 
Mass.  193;  Perkins  v.  Swank,  43  Miss.  349;  Meigs'  Appeal,  62  Pa. 
St.  28 ;  Northern  Gent.  By.  Co.  Vi  Canton  Co.,  30  Md.  347.  And  the 
provision  in  the  lease  that  the  lessee  might  remove  at  the  expiration 
of  the  term  does  not  abridge  the  lessee's  rights  to  remove  during  the 
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ienn,  bat  rather  enlarges,  so  as  to  allow  a  removal  at  the  expiration 
of  the  term. 

YAiiXirnHE,  J.  The  plaintiflF,  ^exander,  leased  to  William  G* 
Eagles  two  certain  lots  in  Leavenworth  city  for  the  term  of  seven 
years,  commencing  on  Jaly  1,  1866.  Eagles  covenanted  to  pay  cer- 
tain rent,  to  set  ont  and  take  care  of  certain  trees,  and  to  pay  all  taxes 
that  might  be  levied  on  the  improvements  made  by  himself.  The  fol- 
lowing stipulations  are  contained  in  said  lease,  to-wit:  '*And  it  is 
agreed  that  if  any  rent  shall  be  dae  and  nnpaid,  or  if  default  shall  be 
made  in  any  of  the  covenants  herein  contained,  then  it  shall  be  law- 
ful for  the  said  party  of  the  first  part  to  le-enter  the  said  premises, 
and  to  remove  all  persons  therefrom."  "And  it  is  agreed  that  at  the 
expiration  of  said  term  of  seven  years  the  said  party  of  the  second 
part,  having  previously  filled  all  his  said  covenants  herein  contained, 
may  remove  from  said  premises  any  and  all  improvements  which  he 
may  have  erected  thereon  during  said  term.  It  is  further  understood 
that  said  party  of  the  second  part  shall  pay  all  taxes,  general  or  spe* 
cial,  that  may  be  assessed  against  any  and  all  improvements  that  may 

be  put  on  said  premises  during  said  term." 
*69  *Eagles  did  not  perform  all  of  his  said  covenants,  and  in 
May.  1873,  the  plaintiff  commenced  this  action  against  Eagles 
and  the  other  defendants,  Touhy  and  Repine.  The  action  was — 
First,  to  recover  $350,  including  the  following  items,  to-wit:  $150 
for  rent  not  paid,  $150  as  damages  for  not  setting  out  and  taking 
care  of  said  trees,  and  $50  for  taxes  levied  on  said  improvements  and 
paid  by  the  plaintiff ;  second,  replevin  for  a  house  removed  from  said 
premises,  and  placed  on  other  premises;  third,  for  an  injunction  to 
restrain  the  defendants  from  removing  other  buildings  from  said  prem- 
ises. It  seems  from  the  petition  below  that  the  defendant  Eagles 
had  erected  six  buildings  on  said  premises.  The  petition  below  set 
up  all  of  these  facts,  and  other  facts.  The  only  allegation,  however, 
relating  particularly  to  the  defendant  Touhy  reads  as  follows :  '*The 
said  plaintiff  further  avers  that  the  said  J.  P.  Touhy  claims  to  have 
purchased  one  of  the  said  buildings,  which  he  threatens  to  remove 
from  said  premises,  and  which  he  is  now  preparing  to  remove  from 
said  premises." 

Touhy  demurred  to  this  petition  on  the  grounds — First,  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action  against  bim ; 
itcond,  several  causes  of  action  were  improperly  joined.  The  court 
below  sustained  the  demurrer  on  the  first  ground,  and  to  reverse  that 
ruling  the  plaintiff  now  brings  the  case  to  this  court.  We  think,  how- 
ever, that  the  demurrer  was  rightfully  sustained.  The  lease  evidently 
contemplated  that  Eagles  should  be  the  owner  of  all  the  buildings 
erected  by  himself  on  said  premises.  He  was  to  pay  the  taxes  on 
them.  He  was  to  have  the  privilege  of  removing  them  at  the  expira; 
tion  of  his  lease.     There  was  nothing  in  the  lease  to  prevent  him  from 
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removing  them  Booner,  and  there  was  no  provision  giving  the  plain- 
tiff any  lien  upon  them  prior  to  the  termination  of  the  lease ;  and  if 
the  buildings  belonged  to  Eagles,  he  of  course  had  the  right  to  sell 
them  or  to  remove  them,  or  to  authorize  any  one  else  to  remove  them, 
at  his  pleasure.  There  is  no  lav^  to  prevent  him  from  so  doing,  and 
the  provision  in  the  lease  that  he  may  remove  them  at  the  ex- 
*70  piration  *of  the  lease  can  hardly  be  construed  as  preventing 
him  from  removing  them  or  selling  them  during  the  contina- 
ance  of  the  lease. 

It  will  be  noticed  that  the  only  provision  in  the  lease  that  contem- 
plates in  any  degree  a  forfeiture  of  any  kind  is  the  one  which  provides 
that  "if  default  shall  be  made  in  any  of  the  covenants  herein  con- 
tained, then  it  shall  be  lawful  for  the"  plaintiff  "to  re-enter  the  said 
premises,  and  to  remove  all  persons  therefrom."  A.  default  alone 
does  not  create  a  forfeiture;  it  only  gives  the  plaintiff  the  right  to  de- 
mand a  forfeiture.  He  must  ''re-enter  the  premises,  and  remove  all 
persons  therefrom,"  or  demand  a  removal,  in  order  to  create  a  for- 
feiture. But  nothing  was  ever  done  under  this  provision  for  the  pur- 
pose of  creating  a  forfeiture.  On  the  contrary,  the  plaintiff  sued  the 
defendants  for  all  the  rent  that  would  accrue  for  said  premises  up  to 
the  time  when  said  lease  would  expire  by  the  force  of  its  own  limita- 
tions, although  that  time  had  not  yet  arrived;  thereby  ratifying  and 
confirming  the  continued  existence  of  said  lease.  The  lease  was 
therefore  subsisting  in  full  force  and  operation  when  this  action  was 
commenced.  For  the  same  reasons  that  the  demurrer  was  rightfully 
sustained  the  injunction  against  Touhy  was  rightfully  dissolved. 

The  judgment  of  the  court  below  is  affirmed. 

(All  the  justices  concurring.) 


City  of  Tbot  v.  Atchison  &  N.  B.  Go.  and  others.^ 

January  Term,  1874. 

1.  Municipal  Corporation :  Power  to  Contract.  Where  a  city  has  made 
a  valid  subscription  of  $50,000  to  a  railroad  company,  and  issued  $25,000 
of  its  bonds  in  payment  of  one-half  the  subscription,  it  can  make  a  valid 
contract  whereby,  in  consideration  of  its  stock  in  the  company  and  $6,000; 
it  is  relieved  of  any  liability  for  the  remaining  $25,000  of  its  subscrip- 
tion; and  this,  whether  it  has  issued  its  bonds  for  said  $25,000  or  not. 

♦71      *2.  :  City  Ordinance:  Evidence:  Estoiypel.    Where  a  city 

fails  to  provide  any  book  for  the  record  of  its  ordinances,  but  its  ordi- 
nances, after  their  passage  and  approval,  are  placed  and  kept  on  file  in 

1  Cases  and  laws  recognizing  the  power  of  municipalities  to  aid  railroads  by 
isstiing  bonds,  cited  and  referred  to.  Leavenworth.  JL.  &  Q.  R.  Co.  v.  Douglas 
Co.»  18  Kan.  184.    See  Leavenworth  Co.  v.  Miller,  7  Kan.  298,  and  note. 
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ttM  office  of  the  oitj  clerk,  and  a  third  party  obtains  a  dnlj-certlfled  copy 
of  an  oidinance  so  placed  and  kept  on  file,  and  acts  in  good  faith  upon 
snch  ordinance,  and  is  induced  partly  thereby  to  make  a  large  expenditure 
of  money,  in  a  subsequent  controversy  between  such  city  and  such  third 
parties  or  their  assigns,  the  rule  of  equitable  estoppel  will  apply  to  such 
city,  and  the  due  passage  and  existence  of  said  ordinance  may  be  shown 
by  parol  testimony. 

Motion  for  a  rehearing. 

This  ease  was  brought  to  this  court  on  error  from  Doniphan  dis- 
hict  court,  and  was  heard  and  decided  at  the  July  term,  1873,  and  is 
reported  in  11  Kan.  *619.  This  court  affirmed  the  judgment  of  the 
court  below.  After  the  opinion  was  filed,  the  plaintiff  in  error,  the 
City  of  Troy,  filed*  a  motion  for  a  rehearing. 

Nathan  Price,  in  support  of  said  motion. 

W.  W.  OtUhrie,  in  opposition. 

Bbewbb,  J.  Counsel  presses  earnestly  on  our  attention,  upon  a  mo- 
tion for  rehearing,  two  principal  points :  First,  he  claims  that  the 
court  erred  in  its  statements  as  to  the  issue  of  $25,000  of  city  bonds, 
and  hence  erred  in  its  judgment  as  to  the  power  of  the  city  to  make 
the  contract  referred  to.  There  was  a  slight  error  in  the  statement 
of  facts  in  the  opinion  filed  in  this  case,  (11  Ran.  *526,)  though  the 
facts  are  correctly  stated  in  the  opinion  filed  when  the  case  was  here 
on  error  to  reverse  the  temporary  injunction  order.  Atchison  &  N. 
B.  Co.  V.  City  of  Troy,  10  Kan.  *617.  The  error  is  this:  The  city 
subscribed  for  $50,000  of  stock,  to  be  paid  for  with  $50,000  of  its 

bonds.     The  opinion  states  that  $25,000  of  these  bonds  had 
*72    been  issued,  and  the  remaining  $25,000  were  ^placed  in  the 

hands  of  trustees  as  security  only  for  the  payment  of  $6,000.  * 
The  facts  are,  as  a  re-examination  of  the  record  shows,  that  no  bonds 
were  issued  except  the  $25,000  placed  in  the  hands  of  the  trustees  as 
security.  But  this  certainly  cannot  alter  the  power  of  the  city.  A 
valid  contract  of  subscription  having  been  made,  it  was  entitled  to 
$50,000  of  stock,  and  owed  $50,000  of  bonds.  The  issue  of  these 
bonds  could  have  been  enforced  by  mandamus.  It  could  in  like  man- 
ner have  compelled  the  issue  of  the  stock.  With  the  legal  rights  and 
obligations  existing  by  virtue  of  this  contract  of  subscription,  it  can 
contract  in  reference  to  those  rights  and  obligations  as  well  as  it  could 
in  reference  to  the  bonds  and  stock  when  already  issued.  It  sold  its 
right  to  the  stock,  and  was  released  from  its  obligation  to  issue  the 
bonds,  for  the  sum  of  $6,000, — a  contract  it  had  the  same  right  to 
make  that  it  would  have  had,  in  case  both  bonds  and  stock  had  been 
issaed,  to  have  purchased  its  outstanding  bonds  by  the  sale  of  its 
stock  and  the  payment  of  a  difference  of  $6,000.  We  regret  the  er- 
ror in  the  statement  of  the  facts,  and  are  grateful  to  counsel  for  call- 
ing our  attention  to  it.  But  we  cannot  see  that  the  change  in  the 
faetB  affects  in  the  slightest  the  question  as  to  the  power  of  the  city. 
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It  was  not  an  error  that  affected  the  nature  of  the  original  contraot 
of  subscription,  or  the  later  one  of  sale,  but  only  the  extent  to  whick 
the  original  contract  had  been  carried  into  effect  by  one  party  to  its 
terms. 

The  otheri  and  really  the  important,  point  is  that  the  court  sas- 
tained  the  introduction  of  parol  testimony  to  show  the  passage  of  an 
ordinance.     A  careful  re-examination  of  the  question  does  not  satisf  j 
us  that  we  were  wrong  in  the  views  expressed  in  the  opinion,  and 
those  views  we  reaffirm.     It  may,  perhaps,  be  proper  to  state,  in 
order  to  guard  against  misapprehension,  that  we  do  not  by  any  means 
hold  that  a  party  may,  independent  of  any  question  of  equitable  es- 
toppel, and  without  other  and  corroboratory  circumstances,  introduce 
parol  proof  of  the  passage  of  an  ordinance,  and  found  thereon 
*73       any  claim  against  the  city.    *Here  the  findings  show  that  the 
railroad  company  had,  on  the  strength  of  the  acts  of  the  city, 
and  relying  on  the  certified  copies  of  the  ordinance  and  other  pro- 
ceedings of  the  city  council,  duly  attested,  been  to  an  extra  expendi- 
ture of  a  large  sum  of  money, — facts  presenting  a  strong  foundation 
for  the  application  of  the  doctrine  of  equitable  estoppel.     A  certified 
copy  of  the  ordinance,  duly  attested  by  the  proper  officers,  is  in  evi- 
dence.    Record  evidence  is  before  the  court  also  of  the  passage  by 
the  council  of  resolutions,  and  of  other  proceedings  of  the  council, 
which  imply  the  previous  passage  of  such  an  ordinance,  and  are 
meaningless  without  it.      An  election,  which  is  a  matter  of  publio 
notoriety,  is  shown  to  have  been  held, — an  election  which  implied 
the  existence  as  well  as  required  the  authority  of  a  prior  ordinance, 
and  public  notice  of  which  is  shown  to  have  been  posted  about  the 
city.     The  ordinance  itself  is  produced  from  the  files  of  ordinances 
'  kept  by  the  city  register.     The  testimony  of  the  city  officials  is  that 
they  had  no  book  in  which  to  record  the  ordinances,  and  that  they 
were  thus  kept  on  file,  waiting  till  some  book  should  be  purchased  in 
which  to  record  them;  and  also  that  the  proceedings  of  the  council 
were  kept  on  slips  and  pieces  of  paper.      Under  all  these  corrobora- 
tory circumstances,  and  with  the  pressure  of  the  equitable  estoppel, 
we  cannot  say  that  the  district  court  erred  in  admitting  parol  proof 
that  the  ordinance  did,  as  a  matter  of  fact,  pass  the  council,  and  re- 
ceive the  approval  of  the  mayor. 

The  distinction  which  counsel  presses  between  acts  which  are 
within  the  scope  of  the  ordinary  powers  of  a  city  and  those  which 
belong  only  to  its  extraordinary  powers,  does,  not  seem  to  us  to  be 
material  in  this  case. 

The  motion  will  be  overruled. 

(All  the  justices  concurring.) 
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^74  *D.  W.  PovBBS  and  others  v.  Amos  Kindt. 

Januaiy  Tenn,  1874. 

1.  Supreme  Ck>iirt:  Error  must  be  Specified.    Only  such  alleged  errors 

as  are  specifically  pointed  out  by  counsel  will  be  considered  by  this  court. 
When  counsel  claim  that  the  testimony  does  not  support  the  findings, 
without  pointing  out  which  finding  is  objected  t'O,  or  wherein  the  testi- 
mony fails  to  support  it,  this  court  will  not  ordinarily  look  through  a 
lengthy  record  to  see  if  there  be  not  some  particular  fact  unsupported  by 
testimony. 

2.  Trespass:  Fences:  Damages.    In  an  action  for  damages  by  cattle  to 

growing  crops,  proof  that  the  growing  crops  were  not  inclosed  by  a  legal 
and  sufficient  fence  will  not  defeat  the  action,  when  it  appears  that  the 
cattle  were  driven  upon  the  premises  by  their  owners,  and  that  the  latter 
were  guilty  of  a  wanton  and  willful  want  of  care.' 

8. s  Apportionment  of  Damages.    Where  growing  crops  are  do- 

stn^ed  by  trespassing  cattle  belonging  to  two  parties,  trespassing  re* 
peEtoily  through  the  season;  and  where,  in  the  nature  of  things,  it  is 
impossible  to  distinguish  between  the  trespass  of  one  lot  of  cattle  and  that 
of  the  other,  or  to  determine  the  actual  amount  of  damage  done  by  either 
separately;  and  where  the  district  court  apportioned  the  damage  accord- 
ing to  the  number  of  cattle  belonging  to  the  respective  parties,  and  al- 
lowed the  owner  of  the  crops  to  recover  in  an  action  against  one  of  the 
parties  only  the  proportion  of  the  damages  given  by  such  apportionment: 
Jidd,  that  such  paity  had  no  grounds  to  complain  of  the  amount  of  the 
judgment. 

Error  from  Saline  district  court. 

The  case  is  stated  in  the  opinion. 

John  G.  Spivey,  for  plaintiflFs  in  error. 

The  conclusions  of  fact  by  the  court  are  not  findings  as  conclusions 

of  fact  from  the  testimony,  but  merely  a  report  on  the  evi- 

*75      dence,  and  insufficient  to  sustain  the  judgment,  and  ^said 

conclusions  of  fact  are  not  sustained  by  the  evidence,  and  do 

not  sustain  the  judgment. 

The  court  having  found  that  defendant  in  error  had  no  legal 
fence  or  inclosare  around  bis  premises,  and  failing  to  find  (as  the 
evidence  clearly  fails  to  show)  that  plaintiffs  in  error  were  guilty  of 
driving  and  herding  their  cattle  on  the  premises  of  defendants  in 
error,  as  alleged,  is  fatal  to  the  judgment  of  the  court. 

The  finding  of  the  court  that  the  cattle  of  witness  Hughes  and 
others,  jointly  with  cattle  of  plaintiffs  in  error,  caused  certain  por- 
tions of  damages  complained  of,  is  fatal ;  and  the  more  clearly  so  be- 

' Wild  prairie  grass,  growing  on  land,  is  a  part  of  the  realty,  and  belongs  to  the 
owner  of  the  land;  and  a  person  merely  in  the  possession  of  the  land,  without  any 
cUim  to  the  land,  and  without  any  license  or  permission  from  the  owner  of  the 
Und  to  use  the  grass,  pannot  recover,  even  in  an  action  of  trespass  quare  claiutum 
ff^  and  even  from  a  wrong-doer,  for  the  destruction  of  Uie  grass.  Hefley  v. 
fitter,  19  Kan.  9. 
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cause  the  evidence  of  defendant  in  error  and  others  shows  that  the 
cattle  of  other  parties,  and  even  of  Kindt,  defendant  in  erfor,  did 
damage  to  said  crops  and  premises. 

The  testimony  showing  that  plaintiffs  in  error  were  the  owners  of 
premises  used  as  a  cattle  ranch,  adjoining  those  of  defendant  in  error; 
and  also  showing  that  plaintiffs  in  error  employed  men  to  keep  their 
cattle  from  the  crops  and  premises  of  defendant  in  error, — surely  does 
not  render  them  liable  in  damages  as  having  driven  and  herded  their 
cattle  on  premises  and  crops  of  defendant  in  error,  or  sustain  such 
allegation,  when  they  (plaintiffs  in  error)  would  not  have  been  liable 
if  they  had  turned  their  cattle  loose,  and  they  had  roamed  on  premises 
of  defendant  in  error,  and  destroyed  his  crops,  if  that  had  been  al- 
leged. 

The  testimony  does  not  show  any  just  or  true  rule  for  measuring 
damages  of  defendant  in  error. 

E.  W.  Hodgkinson  and  Case  d  Putnam,  for  defendant  in  error. 

The  court's  findings  are  gross  negligence,  and  wanton  and  willful 
trespass,  on  the  part  of  Powers  &  Co.,  and  the  amount  of  damages; 
and  that  Kindt  was  guilty  of  negligence  in  not  having  a  legal  fence 
only,  except  as  to  corn  in  crib,  and  in  that  respect  had  a  legal  fence. 
If  the  testimony  warrants  such  findings,  there  is  no  error  in  the  case. 
That  it  does,  there  is  no  doubt.  And  this  court  has  decided 
*76  that  where  a  ^trespass  is  wantonly  and  maliciously  committed, 
the  injured  party  may  recover,  (Larkin  v.  Taylor,  5  Kan. 
*445,  *446 ;)  and  in  the  case  at  bar  the  evidence  clearly  shows  wanton 
and  malicious  trespass. 

Brewer,  J.  Defendant  in  error  brought  his  action  in  the  district 
court,  and  recovered  a  judgment  for  damages  to  his  growing  grass 
and  corn,  done  by  the  cattle  of  plaintiffs  in  error  during  the  years 
1869,  1870,  and  1871.  Several  points  are  presented  by  counsel  for 
plaintiffs  in  error  in  his  brief,  some  of  which  we  do  not  feel  called 
upon  to  notice;  as,  for  instance,  where  he  claims  that  the  conclusions 
of  fact  are  not  sustained  by  the  evidence,  without  specifying  which 
particular  finding  he  objects  to,  or  wherein  the  testimony  fails  to 
support  it.  With  the  increasing  pressure  of  business  in  this  court, 
we  have  not  time  to  notice  any  but  such  objections  as  are  specifically 
and  clearly  pointed  out. 

It  is  insisted  that  because  the  findings  show  that  Kindt  had  no 
legal  fence  or  enclosure  around  his  premises  he  was  not  entitled  to 
recover.  But  the  court  also  finds  that  Powers*  cattle  were  driven 
and  herded  upon  the  premises  of  Kindt  against  his  wishes  and  con- 
sent, and  while  so  driven  and  herded  destroyed  the  property  as  al- 
leged; and  as  a  conclusion  of  law,  from  the  various  facts  found,  that 
Powers  was  guilty  of  a  wanton  and  willful  want  of  care.  This  brings 
the  case  within  the  rule  laid  down  in  Larkin  v.  Taylor,  5  Kan.  *433, 
*446.     It  is  claimed  that  because  the  plaintiffs  in  error  employed 
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herdeiB  to  watoh  their  oattle,  and  keep  them  off  from  other  parties' 
crops  and  premises,  they  could  not  be  held  liable  where  they  would 
not  have  been  held  liable  if  they  had  simply  tamed  them  loose,  and 
ihey  had  roamed  upon  Kindt's  premises,  and  done  the  damage  com- 
plained of.  This  ignores  the  fact  that  the  court  finds  that  these  cat- 
-tle  were  driven  and  herded  upon  Kindt's  premises,  which  brings  in 
the  element  of  gross  negligence,  or  wanton  and  willful  want  of  care. 
It  is  true,  the  testimony  is  conflicting  on  this  point;  but  there 
^7  is  positive  testimony  to  ^support  the  finding,  and  of  course 
this  must  be  taken  as  conclusive. 

Another  objection  is  that,  as  to  one  item  of  damage,  it  was. not 
done  by  the  cattle  of  plaintiffs  in  error  solely,  but  that  other  cattle 
were  with  theirs,  and  assisted  in  the  destruction.  The  finding  is 
that  in  1870  Powers'  cattle,  to  the  number  of  600,  were  driven  and 
herded  upon  Kindt's  premises,  and  that  they,  with  25  head  of  cattle 
belonging  to  one  Hughes,  ate  up  and  destroyed  100  acres  of  grass  of 
the  value  of  one  dollar  an  acre.  The  total  amount  of  damage  would 
then  be  one  hundred  dollars,  caused  by  625  head  of  cattle.  There  is 
nothing  in  the  findings  or  testimony  tending  to  show  how  much  of 
this  damage  was  done  by  any  specific  cattle,  and,  in  the  nature  of 
things,  it  could  not  well  be  shown.  The  cattle,  as  appears  from  the 
testimony,  were  off  and  on  the  premises,  sometimes  but  two  or  three, 
and  sometimes  all  of  them  together.  It  would  be  impossible,  under 
such  circumstanQOS,  to  show  what  damage  each  particular  steer  or 
number  of  steers  did.  Would  the  plaintiff  thereby  lose  all  redress  ? 
Clearly  not.  The  court  apportioned  the  damage  according  to  the  num- 
ber of  cattle  belonging  to  the  respective  parties.  Finding  that  625 
cattle  had  destroyed  one  hundred  dollars'  worth  of  grass,  the  owners 
of  600  head  were  held  responsible  for  $96  of  the  damages.  We  do 
not  mean  to  decide  that  this  rule  of  apportionment  is  one  that  ought 
always  to  be  enforcedi  but  we  do  hold  that  the  plaintiffs  in  error  have 
no  ground  to  complain  of  it.  These  are  the  only  questions  that  seem 
to  demand  especial  notice,  and,  no  error  appearing  in  them,  the  judg- 
ment wiU  be  affirmed. 

(All  the  justices  concurring.) 
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*78  *WniiiAiff  J.  Labimer  v.  Fanny  Kellt. 

January  Term,  1874. 

New  Trial:  Misconduct  of  Jurors:  Intoxicating  Uquors.  Where  a  case 
has  been  submitted  to  the  jury,  and  the  jury  have  retired  to  consider  of 
their  verdict,  but  afterwards  have  separated  by  permission  of  the  court* 
and  with  the  consent  of  both  the  parties,  the  mere  drinking  of  intoxicating 
liquor  by  one  of  the  jurors  while  the  jury  are  thus  separated  will  not  of 
itself  have  the  effect  to  require  that  the  verdict  afterwards  rendered  bj 
the  jury  shall  be  set  aside,  and  a  new  trial  granted.^ 

Error  from  Woodson  district  court. 

This  case  was  here  twice  before.  10  Ean.  *298,  *307.  On  filing 
the  mandate  in  the  court  below  (Allen  county  district  court)  a  change 
of  venue  was  taken  to  Woodson  county,  where  the  case  was  tried  at 
the  June  term,  1873.  Verdict  and  judgment  in  favor  of  Kelly  for 
$285.50. 

//.  W,  Talcott  and  L.  W.  Keplinger,  for  plaintiff  in  error. 

W.  A.  Johnson,  for  defendant  in  error. 

Valentine,  J.  The  record  shows  that  this  case  was  regularly  tried 
before  a  jury  in  the  court  below.  The  jury  retired  to  consider  of 
their  verdict.  Afterwards  one  of  the  jurors  became  sick,  and  the 
court,  with  the  assent  of  both  parties,  allowed  the  jury  to  separate 
till  next  morning  at  8 :  80  o'clock.  At  about  8  o'clock  the  next  morning 
one  of  the  jurors  took  a  drink  of  intoxicating  liquor.  Afterwards  the 
court  convened,  and  the  jury  again  retired  to  consider  of  their  ver- 
dict, and  subsequently  returned  into  the  court-room,  and  rendered 
their  verdict  in  favor  of  the  plaintiff  below,  (defendant  in  error,)  and 

against  the  defendant  below,  (plaintiff  in  error,)  for  the  sum 
*79      of  $285.50.     Afterwards  the  defendant  be*low  moved  for  a 

new  trial  on  the  ground,  among  others,  for  misconduct  of  jury. 
The  court  overruled  the  motion,  and  rendered  judgment  for  the 
plaintiff  in  accordance  with  said  verdict.  The  only  question  now 
presented  for  our  consideration  is  whether  the  drinking  of  said  intox- 
icating liquor  by  said  juror  was  sufficient  to  invalidate  the  verdict  of 
the  jury,  and  whether  the  court  erred  in  refusing  to  set  aside  said 
verdict,  and  to  grant  a  new  trial  for  that  reason.  We  must  answer 
this  question  in  the  negative.  There  is  nothing  to  show  that  the 
plaintiff  below  furnished  said  liquor,  nor  who  furnished  it.  It  may 
have  been  furnished  by  the  defendant  below.     There  is  nothing  to 

1  Where  the  question  submitted  to  the  district  court  upon  a  motion  for  a  new 
trial  was  the  alleged  intoxication  of  a  member  of  the  Jury  while  the  case  was  on 
trial,  and  upon  which  there  was  competent,  but  connictmg,  oral  testimony,  the 
finding  of  the  trial  court  thereon  will  be  accepted  as  controlling  in  the  supreme 
court.  State  v.  Tatlow,  8  Pac.  Rep.  267.  See  the  full  note  to  this  case  at  pages 
271  et  seg.,  treating  the  question  of  intoxication  at  length.  Impeaching  verdict  of 
jury.    See  State  v.  Home,  9  Ean.  82. 
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show  that  the  liquor  had  any  inflaence  on  the  juror's  mind»  or  that  ^ 

it  had  any  influence  upon  him  in  any  respect,  or  that  it  rendered  him  \: 

any  the  less  competent  to  render  a  correct  verdict.     There  is  nothing  \ 

to  show  how  long  the  liquor  was  drank  before  the  verdict  was  ren- 
dered. The  liquor  was  drank  at  about  8  o'clock  in  the  morning. 
The  verdict  may  have  been  rendered  at  8  o'clock  in  the  evening. 
The  only  question,  then,  is  whether  the  mere  drinking  of  intoxicat- 
ing liquor  by  a  juror,  where  the  liquor  does  not  appear  to  have  had 
anj  appreciable  influence  upon  the  juror  or  his  conduct,  is  sufficient 
to  require  that  the  verdict  rendered  by  him,  and  eleven  other  jurors 
against  whom  no  objection  is  made,  shall  be  set  aside.  We  have  al- 
ready decided  that  the  verdict  of  a  jury  cannot  be  set  aside  in  such 
a  caae  where  the  liquor  was  drank  before  the  jury  retired  to  con- 
sider of  their  verdict,  (Perry  v.  Bailey,  12  Kan.  *539,)  and  we  cannot 
see  that  the  drinking  of  the  liquor  after  the  jury  have  retired  to  con- 
sider of  their  verdict,  but  while  separated,  can  make  any  difference. 

The  judgment  of  the  court  below  is  affirmed. 

(All  the  justices  concurring.) 


*80  *H.  jENNiNas  and  others  v.  Statb  of  Kajysas. 

January  Term,  1874. 

1.  Becogisance:  Pleading.    In  an  action  upon  a  forfeited  recognizance, 

given  upon  the  continuance  of  a  criminal  cause  from  one  term  to  another, 
in  allegation  of  the  filing  of  an  information,  an  order  of  continuance, 
etc.,  is  suflSclent,  without  averring  a  prior  arrest  and  a  preliminary  ex- 
.  amination,  or  a  waiver  of  it.^ 

2.  Frocess:  Commitment.    The  warrant  of  commitment  issued  upon  such 

continuance  is  a  process  of  the  court,  and  should  be  under  the  seal  of  the 
court,  and  signed  by  the  clerk,  and  should  not  be  under  the  hand  of  the 
judge. 

8.  Information :  Becord :  Presumption.  Where  the  information  is  not 
preserved  in  the  record,  it  will  be  presumed  that  it  sufficiently  and  fully 
charged  a  crime  of  which  the  court  had  jurisdiction;  and  then  a  warrant 
which  refers  to  the  filing  of  the  information,  and  states  generally  the 
character  of  th^  crime,  without  stating  the  particular  facts  and  circum- 
stances of  the  case,  or  the  county  in  which  the  crime  is  charged  to  have 
been  committed,  will  be  held  sufficient. 

4.  Becognisance:  Omission  of  Becord.    An  omission  to  file  and  record 

the  recognizance,  as  required  by  section  144  of  the  Criminal  Code,  before 
the  forfeiture,  is  not  such  an  omission  as  will  defeat  a  recovery. 

5.  Courts:  Pescription  of  District  Court.    A  description  of  the  district 

court  of  Cloud  county  as  the  "Twelfth  judicial  district  court,  sitting  in 
and  for  the  county  of  Cloud,''  is  not  a  misdescription,  though  perhaps 
Qiinecessarily  full. 

'Safflciency  of  petition,  in  actions  of  forfeited  recognizances,  determined.  See 
Swerdsfeger  v.  State,  21  Kan.  477,  and  cases  there  cited.  See  Gay  v.  State,  7  Kan. 
w,  tad  note. 

V.13K— 6 
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0.  BecogniBanoe :  Bules  of  Decision.  Section  154  of  the  Criminal  Code  has 
made  radical  and  sweeping  clianges  in  the  rules  of  decision  in  actions  ou 
forfeited  recognizances,  and  under  it  the  old  decisions  are  of  little  value 
as  authority  in  this  state. 

Error  from  Glpud  district  court. 

An  action  was  instituted  by  the  county  attorney  in  the  name  of 
the  State  against  Hezekiah  Jennings,  B.  G.  Sanders,  Milo  Stevens, 
and  Bicbard  Werst,  upon  a  recognizance  taken  in  a  criminal  action, 
executed  by  said  Jennings  as  principal  and  the  other  defendants  as 
sureties.  The  defendants  demurred  to  the  petition.  At  the  May 
term,  1873,  the  district  court  overruled  the  demurrer.  The  defendants 
then  filed  a  general  denial,  the  case  was  tried,  and  judgment 
*81  was  given  against  ^the  defendants. 
L.  J.  Cransy  for  plaintiffs  in  error. 

The  court  erred  in  overruling  the  demurrer.  The  second  ground 
of  demurrer  was  that  the  petition  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  petition  sets  out  that  "Hezekiah 
Jennings,  one  of  the  defendants  above  named,  was,  at  the  May  term 
of  the  said  district  court,  in  the  year  1872,  sitting  in  and  for  said 
county  of  Cloud,  by  the  county  attorney  of  said  county,  charged  with 
grand  larceny,  as  appears  from  the  information  filed  in  said  case  at  said 
term  of  court;  whereupon  it  was  ordered, "etc.  The  county  attorney 
could  not  file  an  information  against  any  person,  for  any  offense, 
until  such  person  had  had  a  preliminary  examination  therefor,  as 
provided  by  law,  unless  such  person  waived  his  right  to  such  exami- 
nation. Gen.  St.  832,  §  69;  State  v.  Bamett.  3  Kan.  *250.  There 
is  no  averment  of  an  arrest,  nor  of  a  preliminary  examination,  nor  of 
waiver  thereof.  These  averments  are  necessary,  and  must  be  proved. 
The  petition  does  not  show  that  the  principal  defendant  was  legally 
in  custody,  charged  with  a  public  offense.  Gen.  St.  844,  §  154;  Id. 
647,  §  87. 

The  petition  avers:  "It  was  ordered  by  the  court  that  this  cause 
be  continued,  and  the  defendant  held  to  bail  in  the  sum  of  $800  for 
his  appearance  at  the  next  term  of  said  court;  and  in  default  thereof 
he  stand  committed  to  the  common  jail  of  Cloud  county;  and  if  there 
be  no  jail  in  Cloud  county,  then  that  the  defendants  be  committed  to 
the  jail  of  the  county  of  Biley,  there  to  remain  until  he  be  discharged 
by  due  course  of  law;  which  order  of  commitment  was  duly  issued 
by  said  court,  and  delivered  to  the  sheriff  of  Cloud  county,  a  copy  of 
which  commitment  is  hereto  attached,  and  made  part  of  this  petition." 
There  is  no  such  commitment,  as  is  averred,  attached  to' the  petition. 
The  paper  attached  to  said  petition  was  not  duly  issued  by  the  courts 
and  is  not  a  proper  commitment.  It  was  not  duly  issued. 
*82  "The  mitti^mus  must  be  in  writing,  and  under  the  hand  and 
seal  of  the  magistrate,  and  show  the  time  and  place  of  making 
it."  2  Hale,  122;  1  Chit.  Crim.  Law,  109;  2  Hawk.  P.  C.  c.  16,  §  13. 
The  mittimus  is  not  signed  by  the  magistrate.    The  certificate  is  made 
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by  a  person  stylinp^  himself  ''clerk  of  the  Twelfth  judicial  district,** 
(an  office  unknown  to  the  law;)  and  he  signs  it  thus:  **W.  E.  Beib, 
Clerk  District  Court."  Clerk  of  what  district  court  ?  of  what  county  ? 
of  what  state,  or  country?  ''Where  a  recognizance  is  taken  by  a 
sheriff,  his  attestation  must  show  the  county  for  which  he  is  sheriff, 
otherwise  the  recognizance  will  be  void."  State  v.  Austin,  4  Humph. 
213.  A  glance  at  our  statutes  shows  it  was  the  duty  of  the  judge  to 
sign  the  mittimus.  "It  shall  be  the  duty  of  the  magistrate  to  commit 
to  prison  until  he  find  the  same,  specifying  in  the  warrant  the  cause 
of  commitment,  and  the  sum  in  which  security  was  required."  Crim. 
Code,  §  10.  "When  such  person  shall  fail  to  recognize,  he  shall  be 
committed  to  prison  by  an  order  under  the  hand  of  the  magistrate.*' 
Id.  §  47.  "If  the  defendant  is  committed  to  jail  the  magistrate  shall 
make  out  a  written  commitment,  signed  by  him,  which  shall  be  de- 
livered to  the  jailor  by  the  ofi&cer  who  executes  the  order  of  commit- 
ment. He  shall  indorse  upon  the  order  of  commitment  the  sum  in 
which  bail  is  required."  Id.  §  56.  "Warrants  authorized  by  law  to 
be  issaed  in  criminal  cases  may  be  under  the  hand  of  a  magistrate 
issuing  the  same,  and  shall  be  as  valid  and  effectual  in  all  respects 
as  if  sealed."  Id.  §  310.  These  sections,  as  well  as  sections  258, 
380,  and  302,  show  that  it  is  the  duty  of  the  judge  to  sign  the  com* 
mitment. 

A  jail  is  required  to  be  kept  at  the  county-seat  of  each  county, 
(Gen.  St.  254,  §  4,)  and  it  is  the  duty  of  the  jailor  to  receive  in  cus- 
tody under  his  charge  any  person  lawfully  committed  to  such  jail, 
(Gen.  St.  358,  §  18D.)  The  magistrate  can  only  commit  to  the  county 
jail,  and  the  commitment  should  name  the  place  of  imprisonment. 
Rex  V.  Smith,  2  Strange,  934;  Rex  v.  Fell,  1  Ld.  Raym.  424.  The 
mittimiu  here  sets  out,  "Hezekiah  Jennings  is  required  to  be  safely 

kept  and  confined  in  the  jail  of  Riley  county,  in  the  state  of 
*8S    Kansas."   The  paper  *is  addressed  to  the  sheriff  of  Chnd  county, 

directing  him  to  imprison  in  another  county.  There  is  author- 
ity under  our  statutes  to  imprison  in  a  different  county  from  the  one  in 
which  the  arrest  was  made,  or  the  hearing  or  commitment  was  had ; 
bat,  in  the  first  place,  the  commitment  must  be  to  the  county  jail  of 
the  original  county,  and  then,  on  the  application  of  the  sheriff,  in  case 
there  is  no  sufScient  jail  in  the  county,  the  committing  magistrate  or 
judge  of  the  district  court  or  criminal  court  of  such  county  may  order 
any  person  charged  with  crime,  and  ordered  to  be  commiHed  to 
prison,  to  be  sent  to  the  jail  of  the  county  nearest  having  a  sufficient 
jail.    Gen.  St.  532,  §  16. 

The  clerk  of  the  court  had  no  authority  to  issue  a  warrant  of  com- 
mitment. Section  135,  o.  82,  might,  at  first  sight,  seem  to  imply 
Bueh  right,  but  that  section  applies  to  warrants  of  arrest,  provided  for 
by  section  126,  directing  warrants  to  be  issued  on  filing  of  informa- 
tions; and  this  section  is  to  be  so  construed  as  to  mean  informations 
legally  filed;  that  is,  in  all  cases  where  the  court  has  jurisdiction  to 
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try  o£fensefl  on  information  without  preliminary  ezaminatiooi  or  in 
such  extreme  cases  as  section  71  provides  for.  There  are  but  few  in- 
stances in  which  the  clerk  is  authorized  to  issue  warrants  or  orders 
in  criminal  cases.  These  are  found  in  section  126,  to  issue  warrants 
of  arrest  after  information  filed;  in  section  247,  after  conviction, 
when  the  defendant  is  not  present,  and  when  his  attendance  is  neces- 
sary, to  issae  warrants  of  arrest;  and  in  sections  254,  255,  and  256, 
after  conviction,  in  certain  cases,  to  certify  sentences,  which  shall  be 
a  sufficient  authority  to  the  sheriff  or  officer.  These  are  the  only  sec- 
tions in  the  Statutes  which  confer  authority  on  the  clerk;  and  as  they 
do  not  provide  for  the  issuing  by  him  of  such  a  paper  as  the  one 
called  a  "mittimua,"  the  paper  was  not  a  mittimus ^  nor  could  the  jailor 
receive  or  hold  a  person  thereunder. 

Again,  said  paper,  as  well  as  the  petition,  simply  says  that  Hezekiah 

fennings  was  charged  with  grand  larceny.     They  do  not  allege  when 

or  where  the  offense  was  committed,  and  that  the  court  had 

^84      jurisdiction  thereof.     "It  should  set  forth  *the  complaint  on 

which  it  was  founded."     Com.  v.  Ward,  4  Mass.  497;  Brady 

•.  Davis,  9  Ga.  73;  1  Chit.  Crim.  Law,  111. 

The  petition  further  alleges  that  the  defendants  entered  into  a  "re- 
oognizance,  a  copy  of  which  is  attached  and  made  a  part  of  this  peti- 
tion." The  plaintiff  makes  profert  of  a  recognizance,  and  produces 
a  bond.  The  paper  commences  as  a  bond, — "Know  all  men  by  those 
presents;"  not  as  a  recognizance, — "Be  it  remembered."  It  sets  out, 
as  a  bond,  that  the  makers  "are  held  and  firmly  bound  in  the  penal 
sum  of,"  not  that  the  parties  "acknowledged  themselves  to  owe.'^  It 
concludes  as  a  bond,  and  was  so  considered  by  the  officer  when  he 
wrote  at  the  foot  thereof:  "This  bond  as  to  amount,"  etc.  "A  re- 
cognizance is  an  acknowledgment  of  record  of  a  pre-existing  debt  ow- 
ing by  the  cognizors  to  the  state,  not  as  sureties,  but  as  principals." 
Gay  V.  State,  7  Kan.  *394.  "A  writing  in  the  form  of  a  bond,  with 
collateral  conditions,  is  not  such  an  instrument  as  carries  with  it  any 
of  the  evidence  which  in  law  distinguishes  a  recognizance  from  other 
obligations."  State  v.  Floyd,  9  Ark.  313.  "When  the  statute  re- 
quires a  recognizance,  a  bond  will  not  answer,"  (Latumer  v.  State,  9 
Tex.  451;)  "nor  will  a  deposit  of  money,"  (Butler  v.  Foster,  14  Ala. 
823.)  Our  statutes  allow  money  to  be  deposited.  This  alleged  re- 
cognizance was  not  acknowledged.  The  officer  wrote  at  the  foot  these 
words:  "This  bond,  as  to  amount  and  sureties,  approved  this  twen- 
tieth day  of  May,  1872."  "An  acknowledgment  signed  and  sealed 
by  the  accused  and  two  others,  at  the  foot  of  which  the  judge  wrote 
the  words,  *  attested  and  approved,'  was  not  a  recognizance,  but  was 
unauthorized  and  void."  State  v.  West,  3  Ohio  St.  509.  It  was 
not  taken  before  a  person  properly  qualified  to  take  it,  the  sheriff  hav- 
ing no  legal  warrant  or  mitfi?nu5  authorizing  him  to  arrest  or  hold  the 
party.  "An  instrument  of  writing  in  the  form  of  a  recognizance  in 
a  criminal  proceeding,  but  which  was  taken  before  the  clerk  of  the 
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^strict  court,  acknowledged  before  him,  and  approved  by  him  is 
void."  Morrow  v.  State,  5  Kan.  *663;  8.  C.  6  Kan.  *228.  "A  re- 
cognizance onght  to  state  the  ground  on  which  it  was  taken, 
*8&  80  that  it  may  appear  that  the  magistrate  ^taking  it  had  ju* 
risdiction  and  anthoritv  to  demand  and  receive  it."  State  v. 
Smith,  2  Greenl.  62;  Com.  v.  Downey,  9  Mass.  520;  Com.  v.  Dag- 
gett, 16  Mass.  447. 

The  paper  on  which  this  action  was  founded  was  not  filed;  and 
Baid  paper,  it  is  admitted,  "was  never  in  the  possession  of  the  clerk 
of  the  district  court  of  Cloud  county,  nor  filed  by  him,  prior  to  the 
twelfth  of  November,  1872,  nor  ever  recorded  in  the  Beoognizance 
Docket  of  said  court. "  Filing  was  essential  to  give  the  paper  force 
as  a  recognizance.  ''Every  recognizance  taken  by  any  judge,  justice 
of  tbe  peace,  sheriff,  or  other  officer  must  be  certified  by  him  forth- 
with to  the  clerk  of  the  court  to  which  the  defendant  is  recognized. 
The  clerk  must  thereupon  record  the  recognizance  in  the  Becogni- 
zance  Docket,  and  from  the  time  of  filing  ix  hag  the  same  effect  as  if 
taken  in  open  court."  Gen.  St-  642,  §  144.  The  recognizance  must 
be  filed  and  made  a  record  of  the  court  to  sustain  a  suit,  (Morrow  v. 
State,  5  Kan.  *563,)  and  this  must  be  averred  in  the  declaration, 
(McAllister  v.  Beab,  4  Wend.  487.)  ''A  declaration  upon  such  recog- 
nizance will  be  bad  unless  it  aver  that  such  return  and  inemorandum 
were  made."  Sargeant  v.  State,  16  Ohio.  St.  267.  "The  recogni- 
zance must  contain  all  the  essential  parts,  both  of  the  obligation  and 
condition,  and  none  of  the  essential  parts  can  be  supplied  by  oral 
testimony.  A  memorandum  is  not  a  recognizance."  "A  recogni- 
zance which  is  defective  in  any  particular  which  by  law  is  essential 
to  its  validity  cannot  be  aided  by  oral  testimony.''  Dennard  v.  State, 
2  Ga.  137.  This  bond  does  not  show  to  what  court  the  accused  was 
recognized,  or,  at  least,  shows  a  different  court  from  the  one  in  which 
the  forfeiture  was  declared.  It  says :  "Shall  be  and  appear  before 
the  district  court  aforesaid."  The  word  "aforesaid"  applies  to  tbe 
language :  "The  Twelfth  judicial  district  court,  sitting  in  and  for  the 
county  of  Cloud»  in  tbe  state  of  Kansas."  There  is  no  such  court  in 
Cloud  county.  The  court  in  which  the  forfeiture  was  made  was  "The 
district  court  of  Cloud  county."  This  is  the  proper  title  of  the  court. 
Gen.  St.  304,  §§  1,  3,  4;  Id.  822,  §  9;  Const,  art.  2,  §  18;  Id.  art. 
3>  §§  1>  S,  6,  7,  10,  13.  "Tbe  recognizance  must  show  on  its  face 
the  court  to  which  the  defendant  is  bound  to  appear."  State 
*86  V.  Eye,  9  Terg.  886.  "A  recogni*zance  requiring  a  defend- 
ant, in  a  criminal  case,  to  appear  before  the  circuit  court  of  a 
cotmty  (there  being  no  such  court)  cannot  be  enforced  against  the 
recognizors  by  virtue  of  forfeiture  taken  in  the  district  court. "  Sher- 
man V.  State,  4  Kan.  570.  A  recognizance  should  fix  the  time  for 
appearance,  and  cannot  be  forfeited  at  a  subsequent  period.  State 
V.  SuUivant,  3  Yerg.  281;  Com.  v.  Bolton,  1  Berg.  &  E.  328;  Com. 
T.  Gayton,  3  Dana,  138;  People  v.  Derby,  1  Parker,  Crim.  Bep.  892* 
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The  petition  sets  up  a  recognizance,  "entered  into  by  said  Hezekiah 
Jennings,  with  £.  C.  Sanders,  Milo  Stevens,  and  Richard  Werst,  as 
sureties/'  and  the  exhibit  shows  a  bond,  naming  Hezekiah  Jennings 
as  principal,  and  Hezekiah  Jennings,  B.  G.  Sanders,  Biohard  Werst, 
and  Milo  Stevens  as  sureties.  If  the  latter  had  been  offered  in  evi- 
dence under  a  declaration  upon  the  former  it  would  have  been  held 
a  fatal  variance.     1  Chit,  PI.  334,  336. 

The  petition  should  have  contained  a  ''statement  of  the  facts  con- 
stituting the  cause  of  action."  Code,  §  87.  "Whatever  circum- 
stances are  necessary  to  constitute  the  cause  of  complaint  must  be 
stated  in  the  pleading.''  1  Chit.  Fl.  245.  The  petition  failed  to  al- 
lege such  facts  as  would  authorize  the  sheriff  to  take  a  recognizance, 
— that  the  officer  had  the  principal  defendant  legally  in  custody, 
charged  with  a  public  offense;  that  he  was  discharged  therefrom  by 
reason  of  giving  the  recognizance;  that  an  obligation  was  entered 
into  having  the  essential  requisites  of  a  recognizance ;  that  the  same 
was  filed  before  forfeiture,  so  as  to  give  it  the  effect  of  a  recogniz- 
ance taken  in  open  court;  that  it  was  recorded  as  required  by  law  in 
the  Becognizance  Docket,  or  that  the  court  to  which  the  accused  was 
recognized  declared  the  recognizance  forfeited.  For  these  reasons 
the  court  should  have  sustained  the  demurrer  of  the  defendants. 
2  Chit.  PI.  472,  note  A;  Id.  473,  notes  I,  p:  Id.  479,  notes  d,  e. 

At  the  trial  the  court  erred  in  admitting  in  evidence  the  papers 
copies  of  which  are  attached  to  plaintiff's  petition.  This  trial  oc- 
curred on  the  third  day  of  May,  1873,  the  alleged  forfeiture  on  the 
eleventh  of  November,  1872;  and  when  the  objections  were 
*87  urged  against  the  reading  of  the  papers  the  *one  called  the 
recognizance  was  not  yet  filed  and  made  a  paper  of  the  court ; 
nor  was  it  tiled  until  after  the  court  had  found  for  the  plaintiff ;  nor 
had  it  been  recorded  in  the  Becognizance  Docket.  Crim.  Code,  §§ 
13(5,  137,  144,  147,148,  150.  The  papers  clearly  were  not  evidence. 
"In  an  action  upon  such  an  instrument  it  is  error  for  the  district 
court  to  permit  the  same  to  be  introduced  in  evidence,  whatever  the 
other  evidence  in  the  case  may  have  been."  Morrow  v.  State,  5 
Kan.  *563.  The  reasons  urged  in  support  of  our  demurrer  show  that 
this  evidence  should  have  been  rejected. 

The  court  erred  in  finding  the  issues  for  the  plaintiff.  The  case 
made  sets  forth  all  the  evidence  offered  in  the  court  below.  There 
was  no  evidence  to  show  that  Jennings  was  ever  in  custody,  legally 
or  otherwise;  that  he  was  charged  with  a  public  offense;  that  he  was 
discharged  from  custody  by  reason  of  giving  a  recognizance.  There 
was  no  evidence  that  the  paper  read  in  evidence  was  ever  taken  by 
the  sheriff ;  he  simply  approved  the  bond  as  to  amount  and  sureties. 
Such  is  his  return, — no  more,  no  less.  There  was  no  proof  that 
either  of  the  defendants  subscribed  their  names  to  the  paper  called 
the  "recognizance."  This  was  necessary.  Grim.  Code,  §  136.  There 
was  no  allegation  in  the  petition  of  the  execution  of  a  written  in- 
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Btroment  which,  nnder  section  108  of  the  Civil  Code,  would,  through 
failure  to  verify  the  answer,  cause  the  same  to  be  taken  as  true.  It 
says  that  **the  said  Hezekiah  Jennings  entered  into  a  recognizance 
with  B.  G.  Sanders,  Milo  Stevens,  and  Richard  Worst,  his  sureties. '* 
.  Nowhere  does  it  declare  that  Jennings  and  his  sureties  entered  into 
a  recognizance  to  or  with  ''the  state  of  Kansas."  Without  such  an 
averment  the  plaintiff  does  not  show  capacity  or  title  to  sue.  Had 
the  alleged  recognizance  been  offered  and  read  without  objection,  the 
want  of  proof  of  execution  and  signature  would  have  been  dispensed 
with.  We  having  objected,  such  proof  was  required.  The  evidence 
which  the  plaintiff  produced,  coupled  with  the  admission  of  plaintiff's 
connsel,  was  proof  beyond  doubt  that  the  paper  read  in  evidence 
never  was  certified  to  the  clerk  of  the  district  court,  and  never 
*88  filed  or  ^recorded  so  as  to  make  it  what  a  recognizance  is, — 
"an  obligation  of  record."  The  plaintiff  having  failed  to  show 
that  there  was'  ''an  obligation  of  record,"  that  the  conditions  of  such 
obligation  had' not  been  complied  with;  and  that  the  court  in  which 
said  obligation  was  recorded  had  legally  forfeited  the  recognizance, — 
the  court  below  should  have  found  for  the  defendants  instead  of  the 
plaintiff,  on  the  evidence. 

H.  A.  Hunter  and  E,  J.  Jenkins^  for  the  State. 

It  was  not  necessary  to  allege  in  the  petition  in  this  case  that  there 
was  a  preliminary  examination,  or  waiver  thereof.  State  v.  Finley, 
6  Ean.  *366.  In  the  criminal  prosecution  the  defendant  might. plead 
such  fact  (if  it  existed)  against  the  information;  but  when  the  peti- 
tion in^thiscase  states  that  Jennings  was  in  said  information  "charged 
with  grand  larceny,"  and  said  information  being  filed  in  the  proper 
court,  it  alleged  that  he  was  charged  with  a  public  offense;  for  grand 
larceny  is  a  public  offense  under  the  statute. 

No  matter  how  a  person  comes  before  a  court,  whether  by  warrant, 
or  whether  brought  before  the  court  withovt  process,  or  by  his  volun- 
tary appearance.  When  there,  the  court  has  an  undoubted  right  to 
inquire  into  any  charge  against  him,  as  to  the  cause  of  his  detention, 
and  to  admit  him  to  bail,  and  take  recognizance  of  him  and  his  sure- 
ties, if  in  the  judgment  of  the  court  the  case  requires  such  a  course. 
Mix  V.  People,  26  111.  34.  The  court  ordered  Jennings  to  be  com- 
mitted, in  default  of  bail,  to  the  jail  of  Cloud  county,  if  there  be  a  jail 
in  said  county;  and  if  there  be  no  such  jail,  then  in  the  jail  of  Riley 
eonnty,  which  the  court  could  properly  do.  Gen.  St.  c.  68,  §  16.> 
The  recognizance  was  properly  taken  and  approved  by  the  sheriff. 
Jennings  being  in  the  custody  of  the  sheriff  under  the  commitment 
on  which  the  amount  of  bail  was  fixed  by  the  court,  the  sheriff  could 
approve  the  recognizance  or  "bond,"  and  discharge  the  defendant.. 
Grim.  Code,  §  143;  Ingram  y.  State,  10  Ean.  *630. 

No  particular  form  of  the  recognizance  or  certificate  was  neces- 
*89      sary ;  and  it  is  not  material  what  language  is  used,  so  *that  it 
appears  that  the  parties  gave,  and  the  officers  took  and  ac- 
cepted, the  recognizance  for  the  purposes  contemplated  by  law.   17  III. 


72  KANSAS  REPORTS. 

174;  Crim.  Code,  §  164;  Gay  v.  State,  7  Ean.  *404;  McLaagblin  y. 
State,  10  Kan.  *581.  The  rule  of  the  common  law  requiring  strict 
construction  of  recognizances  has  been  changed  and  modified  by  stat* 
ute.     Grim.  Code,  §  154. 

The  failure  to  file  the  recognizance  with  the  clerk,  or  to  record  the 
same  in  the  Becognizance  Docket,  did  not  invalidate  the  recogni- 
zance as  between  the  cognizors  and  the  state.  Benham  v.  Conklin,  3 
Ohio  St.  509;  State  v.  Williams,  14  Ohio  St.  140.  The  statute  re- 
quiring the  filing  and  recording  of  a  recognizance  is  only  directory; 
and,  as  between  the  cognizors  and  the  state,  has  no  more  to  do  with 
the  validity  of  the  recognizance  than  a  failure  to  record  a  deed  be- 
tween  the  grantor  and  grantee.  If  the  cognizors  signed  the  recogni- 
zance, and  delivered  it  to  the  sheriff,  it  did  not  change  their  rights 
for  the  sheriff  to  hold  the  recognizance  instead  of  delivering  it  to  the 
clerk,  and  the  clerk  recording  it  as  required  by  law.  The  object  of 
requiring  the  recognizance  to  be  returned  to  the  clerk,  and  recorded 
in  the  Recognizance  Docket  is  merely  to  prevent  the  same  from  being 
lost  or  destroyed.     Benham  v.  Conklin,  supra;  Grim.  Code,  §  154. 

Brewer,  J.  This  was  an  action  in  the  district  court  of  Cloud 
county  upon  a  forfeited  recognizance.  As  the  record  fails  to  show 
affirmatively  that  all  the  evidence  is  preserved,  we  must  presume  that 
there  was  sufficient  to  sustain  the  general  finding  in  favor  of  the 
plaintiff;  so  that  the  only  questions  before  us  arise  on  the  overruling 
of  a  demurrer  to  the  petition,  and  the  effect  of  a  fact  admitted  by  the 
county  attorney  upon  the  trial. 

The  petition  alleges  no  proceedings  prior  to  the  information.  It 
alleges  the  filing  of  an  information  charging  Hezekiah  Jennings  with 
the  crime  of  grand  larceny.  Jt  does  not  aver  a  prior  arrest,  a  pre- 
liminary examination,  nor  a  waiver  of  one.  Hence  counsel  claim 
that  the  petition  fails  to  show  that  the  principal  defendant 
*90  *was  legally  in  custody,  or  that  any  recognizance  could  law- 
fully be  required  of  him.  This  is  a  mistake.  Under  some 
circumstances  an  information  may  be  filed  without  prior  proceedings. 
Gen.  St.  832,  §§  69,  71 ;  Laws  1871,  p.  279,  §  2.  If  a  party  pleads 
to  an  information,  and  goes  to  trial  upon  it,  he  cannot  thereafter  claim 
a  discharge  from  custody,  or  an  arrest  of  judgment,  because  of  the 
want  of  a  prior  examination.  So,  where  a  petition  alleges  the  filing 
of  an  information  by  the  proper  officer,  in  the  proper  court,  the  con- 
tinuance of  the  case,  and  an  order  of  the  court  requiring  the  defend- 
ant to  give  bail  or  be  committed  to  the  custody  of  the  sheriff,  it  will 
be  presumed  that  the  information  was  filed  under  such  circumstanced- 
as  warranted  its  filing.  Greater  fullness  seems  unnecessary.  Mix 
V.  People,  26  111.  32. 

A  second  objection  is  that  the  warrant  to  the  sheriff  is  not  signed 
by  the  judge,  but  is  signed  by  the  clerk,  and  attested  by  the  seal  of 
the  court.  It  is  right  as  it  is,  and  would  not  be  right  if  it  were  as 
counsel  claims  it  ought  to  have  been.     The  order  is  the  order  of  thfr. 
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court,  and  not  of  the  judge.  The  warrant  is  the  process  of  the  oourt, 
and  should  be  under  the  seal  of  the  court,  and  signed  by  the  clerk. 
Gen.  St.  768,  §  700;  Id.  770,  §  716;  Id.  840,  §  126. 

Again,  it  is  urged  that  the  warrant  does  not  show  where  the  crime 
was  charged  to  have  been  committed,  nor,  indeed,  does  that  fact  ap- 
pear anywhere  in  the  petition.  The  information  is  not  copied  into  the 
record,  and  we  must  therefore  presume  that  it  sufficiently  and  fully 
charged  a  crime  of  which  that  court  had  jurisdiction.  The  warrant 
might  properly  refer  to  the  filing  of  the  information,  and  then  a  mere 
statement  of  the  character  of  the  crime  charged  would  be  sufficient. 
It  is  not  necessary  that  each  paper  in  a  criminal  case  show  all  the 
proceedings  in  a  cause,  or  disclose  the  facts  necessary  to  give  the 
court  jurisdiction.     Bedmond  v.  State.  12  Ean.  *172. 

A  fourth  objection  is  that  the  instrument  sued  on  is  in  form  a 
*91  penal  bond,  rather  than  a  recognizance.  This  ques*tion  has 
already  been  settled  in  this  court.  Ingram  v.  State,  10  Ean. 
^6301  It  was  admitted  by  the  county  attorney  that  the  recognizance 
had  not,  at  the  time  of  the  forfeiture,  been  filed  or  recorded,  as  re- 
quired by  section  144,  Grim.  Code,  (Gen.  St.  842.)  This  omission 
did  not  invalidate  the  instrument.  It  is  an  irregularity  merely, — 
one  which  under  section  154  of  the  Criminal  Code  would  clearly  not 
affect  the  right  of  recovery. 

Again,  it  is  objected  that  the  recognizance  is  void  because  of  a 
misdescription  of  the  court.  It  is  described  as  "the  Twelfth  judicial 
district  court,  sitting  in  and  for  the  county  of  Cloud."  The  only  pos- 
sj^ble  objection  we  can  see  to  this  description  is  that  it  is  unnecessa- 
rily full.  It  describes  the  court  correctly,  though  it  would  probably 
be  sufficient  to  call  it  "the  district  court  of  Cloud  county." 

There  are  some  other  points  urged  by  counsel,  but  we  think,  un- 
der the  liberal  rule  prescribed  by  section  154  above  cited,  none  of 
them  are  sufficient  to  defeat  a  recovery  upon  this  recognizance. 
Counsel  for  plaintiffs  in  error  has  been  very  diligent,  and  collected 
numerous  authorities,  and  presented  his  points  with  clearness  and 
force,  and  under  the  old  rules  which  obtained  prior  to  the  enactment 
of  said  section  154  might  properly  have  expected  a  different  decision 
from  this  court.  But  language  could  hardly  be  more  sweeping  and 
comprehensive  than  that  of  section  154.  It  has  at  one  blow  swept 
away,  so  far  as  this  state  is  concerned,  nearly  the  entire  accumula^ 
tion  of  authorities  on  the  matter  of  recognizances.  It  has,  as  we 
think,  introduced  a  truer  and  better  rule,  and  one  which  will  tend  to 
promote  the  interests  of  justice. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 
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*92    *J.  W.  H.  Golden  and  another  v.  Bobebt  J.  Elliott  and  others. 

January  Term,  1874. 

Mandamus:  When  Beflised:  Disoretion  of  Conrt.    Where,  in  a  county 

lately  opened  to  settlementi  and  into  which  population  has  been  recently 
and  rapidly  flowing,  an  application  to  the  district  court  for  a  mandamtis 
to  compel  the  county  officers  to  remove  their  offices  from  one  town  to 
another  is  overruled;  and  where  the  only  facts  disclosed  in  the  applica- 
tion are  that,  at  a  county-seat  election,  held  more  than  two  years  before, 
the  returns  showed  that  the  latter  place  had  received  a  majority  of  the 
votes,  without  any  explanation  of  the  delay  in  the  application ;  and  where 
it  also  appears  that  immediately  after  such  election,  and  before  any  can- 
vass of  the  votes,  the  district  court  had,  in  a  proper  proceeding,  issued  a 
restraining  order  enjoining  the  canvass,  the  proclamation  of  the  result, 
and  the  removal  of  the  county  offices,  on  the  gi^ound  that  such  apparent 
majority  was  the  result  of  fraudulent  votes;  and  that  such  restraining 
order  remains  unreversed  and  in  full  force:  Iield,  that  this  court  will 
not  reverse  the  ruling  of  the  district  court  refusing  the  writ  of  man- 
damus,} 

Error  from  Labette  district  court. 

Golden  and  four  others,  electors  and  tax-payers  of  Labette  city, 
on  the  fourth  of  April,  1873,  filed  their  petition  for  a  mandamus  to 
compel  Elliott  and  the  other  county  ofiScers  to  remove  their  offices, 
records,  etc.,  from  Oswego  to  Labette  city,  alleging  that  the  county- 
seat  of  Labette  county  had  been  located  at  Labette  city  at  an  elec- 
tion held  February  28,  1871.  The  record  shows  that  at  said  election 
there  were  2,508  votes  cast,  of  which  1,200  were  oast  in  favor  of  Os- 
wego, and  1,308  in  favor  of  Labette  city ;  that  on  the  third  of  March, 
1871,  in  action  instituted  by  J.  Q.  Gowell  and  others,  electors  and 
tax -payers  of  Oswego,  against  W.  H.  Carpenter  and  others,  county 
commissioners,  the  district  judge  had  granted  an  injunction  restrain- 
ing the  board  of  county  commissioners  from  canvassing  the  votes 
cast  at  said  election  of  February  28,  and  proclaiming  the  result  there- 
of, on  the  ground  that  a  large  number  of  fraudulent  votes  had  been  cast 
in  favor  of  Labette  city  at  said  election,  and  that  a'  majority  of  the 
legal  votes  of  said  county  had  not  been  given  in  favor  of  removing 
the  county-seat  to  said  Labette  city.  Said  injunction  does 
*93  not  ^appear  to  have  been  vacated,  modified,  dissolved,  or  re- 
versed. The  district  court,  at  the  Maroh  term,  1878,  refused 
to  award  the  mandamus. 

W,  P.  Lamb,  for  plaintiflFs. 

The  petition  in  this  ease  is  sufficient.  AU  the  facts  are  stated  in 
the  petition  to  authorize  an  alternative  writ  of  mandamus  to  issue. 

*See  State  v.  Anderson  Co.,  28  Kan.  70.  Also,  Evans  v.  Thomas,  83  Kan.  469; 
S.  C.  4  Pac.  Rep.  888.  When  mandamue  will  or  will  not  lie.  See  Hussey  v.  Ham- 
Uton,  6  Kan.  278,  and  note;  State  v.  Stockwell,  7  Kan  64,  and  note. 
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Gen.  8t,  1868,  p.  298,  o.  26;  Laws  1871,  p.  191,  c.  79.  The  court 
erred  in  refasing  the  alternative  writ  of  tnandamuB* 
H.  a.  Webb  and  W.  C.  Webb,  for  defendants. 
The  petition  in  this  case  purports  to  be  a  petition  for  a  mandamus, 
brought  by  Golden  and  others  as  plaintiffs,  against  Elliott  and  others 
as  defendants;  but  it  contains  as  an  exhibit  a  transcript  of  the  record 
of  a  proceeding  in  an  action  for  an  injunction,  wherein  Gowell  and 
others  were  plaintiffs,  and  Carpenter  and  others  were  defendants. 
If  this  transcript  shows  or  proves  anything,  it  proves  that  the  election 
under  which  Golden  and  others  claim  was  fraudulent  and  void,  and, 
because  it  was  fraudulent  and  void,  the  board  of  county  commis- 
aioners  had  been  enjoined  from  canvassing  the  votes  and  declaring 
the  result.  No  appeal  was  taken  from  the  order  of  the  district  court 
granting  said  injunction,  and  said  injunction  has  not  been  dissolved. 
To  award  a  mandamus  in  this  proceeding  is,  in  effect,  to  reverse  6r  va- 
cate said  injunction  in  a  collateral  proceeding,  and  without  notice  to 
either  party  to  the  injunction  suit. 

More  than  this :  Said  election  was  held  February  28,  and  the  can-, 
Tass  thereof  was  enjoined  March  3, 1871.  This  application  for  a  man* 
damus  was  not  instituted  until  April,  1873, — more  than  two  years 
afterwards.  The  injunction  remains;  no  canvass  of  the  votes  has 
been  made;  and  the  plaintiffs  here,  and  all  others,  must  be  deemed 
to  have  acquiesced  in  the  decision  in  the  injunction  case.  The 
*94  plaintiffs  have  slept  *upon  their  rights  too  long.  People  v. 
Seneca  G.  P.,  2  Wend.  264;  Fish  v.  Weatberwax,  2  Johns.  Gas. 
SlT^note  14;  King  v.  Stainforth  &  E.  C.  Go.,  1  Maule  <b  S.  32;  King 
T.  Conunissioners,  1  Barn.  <&  Adol.  378,  380. 

Error  does  not  lie  from  the  order  refusing  a  mandarfius.  The  writ 
of  mandamus  is  essentially  a  prerogative  writ.  Applications  therefor 
are  addressed  to  the  discretion  of  the  court,  and,  whether  allowed  or 
denied,  the  order  of  the  court  is  not  reviewable.  State « v.  Marston, 
6  Kan.  *637;  Briggs  v.  Vandenburgh,  22  N.  Y.  467;  Commercial 
Bank  v.  Canal  Gom'rs,  10  Wend.  30 ;  Ex  parte  Fitzgerald,  23  Wend. 
648;  Fish  v.  Weatberwax,  2  Johns.  Gas.  217,  note  63;  People  v. 
Rensselaer  C.  P.,  8  How.  Pr.  165;  Griffin  v.  Griffin,  28  How*  Pr. 
189,  191, 

The  affidavit  on  which  the  application  for  the  writ  was  made  was 
entitled  and  should  not  have  been  read  or  considered.  People  v., 
Tioga  C.  P.,  1  Wend.  291;  Haigbt  v.  Turner,  3  Johns.  371 ;  People 
V.  Sage^  3  How.  Pr.  60;  3  Dew.  54,  55.  The  practice  is  still  the 
same,  notwithstanding  the  Code.  People  v.  Dikeman,  7  How.  Pr«, 
124. 

The  petition  does  not  show  that  the  plaintiffs  are  entitled  to  the 
relief  claimed,  but  shows  affirmatively  they  are  not  It  shows  that. 
the  vote  was  not  canvassed,  nor  proclamation  of  result  made.  The 
eonnty  officers  havf  twenty  days  after  "such  proclamation"  for  prep- 
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aration  and  removal.  This  proclamation  of  the  result  of  the  ean» 
vass  is  the  test  and  evidence  of  duty  and  authority  to  remove,  and  is- 
akin  to  the  ordinary  certificate  of  election.  Gen.  Si.  298,  §§  8,  9;. 
Jones  V.  State,  1  Kan.  ♦278,  *280. 

Brbwbr,  J.  On  the  fifteenth  of  February,  1871,  a  county-seat  elec- 
tion waiET  held  in  Labette  eoonty.  No  place  received  a  majority  of 
all  the  votes,  and  on  February  28,  1871,  a  second  election  was  held^ 
to  decide  between  the  two  places  having  the  highest  number  of  votes. 
At  such  election  the  returns  showed  a  majority  in  favor  of  Labette 
city.  On  the  third  of  March,  1871,  the  judge  of  the  district  court 
issued  a  restraining  order  against  the  commissioners  of  said  county,, 
restraining  them  from  canvassing  the  votes,  proclaiming  the  result, 
or  removing  the  county  offices  to  Labette  city.  The  petition  there- 
for alleged  fraudulent  voting  in  favor  of  Labette  city  at  both- 
*95  elections.  Such  restraining  order  yet  remains  ♦undisturbed 
and  in  full  force.  In  April,  1873,  certain  electors  of  Labette- 
city  presented  to  the  district  court  of  said  county  a  petition  for  a 
writ  of  mandamus  to  compel  the  different  county  officers  to  remove 
their  offices  to  Labette  city.  Such  petition  simply  alleged  the  two 
elections,  the  result  of  the  votes,  and  the  failure  of  the  commission- 
ers to  canvass  and  declare  the  result.  The  district  court  refused  the 
writ,  and  now  plaintiffs  in  error  seek  a  reversal  of  that  order. 

Several  questions  are  discussed  by  counsel  in  their  briefs.  We  rest 
our  affirmance  of  the  ruling  below  upon  one  point.  The  writ  of  man^ 
damns,  originally  a  prerogative  writ,  and  solely  within  the  discretioa 
of  the  court,  still  so  far  partakes  of  its  original  nature  that  the  court 
may  exercise  a  considerable  degree  of  discretion  in  granting  or  refus- 
ing  it.  State  v.  Marston,  6  Ean.  *537.  Can  we  say  that  the  dis- 
trict court  abused  its  discretion  in  refusing  this  writ?  Immediately 
after  a  county-seat  election  an  injunction  is  issued  restraining  any 
canvass  of  the  votes,  and  any  removal  of  the  county  offices,  on  ac- 
count of  the  fraudulent  manner  of  the  election,  and  the  fraudulent 
voting  in  favor  of  the  apparently  successful  place.  For  more  than 
two  years  the  whole  community  seems  content  with  that  decision^ 
Even  the  citizens  of  the  place  apparently  successful  claim  no  rights 
by  virtue  of  such  election.  This  seems  very  strange,  considering  the 
eagerness  with  which  ordinarily  a  county-seat  is  sought,  and  the  ve* 
hemence  of  the  efforts  made  to  secure  or  retain  it.  The  records  of 
this  court  abundantly  show  how  important  this  question  is  consid- 
sred.  Such  remarkable  indifference  argues  either  a  consciousness  of 
the  truth  of  the  charges,  or  a  conviction  that  the  changes  of  popula* 
tion,  or  of  the  facilities  of  travel,  render  it  for  the  best  interests  of 
the  county,  as  a  whole,  that  the  county-seat  remain  where  it  is.  We 
do  not  mean  to  assert  that  this  lapse  of  time  has  operated  like  a 
statute  of  limitationSi  and  absolutely  cut  off  all  rights;  nor  that  a 
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similar  lapse  of  time  in  an  older  and  more  permanently  settled  com- 
mnnity  ought  to  have  the  same  influence  upon  the  discretion 
*96  of  a  eourt.  It  must  be  remembered  that  *this  county  has 
been  but  lately  opened  to  settlement,  and  that  population  has 
recently  and  rapidly  been  flowing  into  it.  Less  than  two  years  may 
have  materially  altered  the  centers  of  population  and  wealth,  as  well 
as  the  means  and  facilities  of  communication,  and  it  may  well  be  that 
the  community  generally  prefer  that  the  county-seat  remain  undis- 
turbed. At  any  rate,  when  the  local  court,  familiar  with  the  condi- 
tion of  the  county,  refuses  a  writ  of  mandamus  to  remove  the  county 
ofiElees,  and  nothing  but  the  naked  facts  of  the  election  appear  in  the 
application  therefor,  without  explanation  of  the  delay,  and  the  re- 
straining order  appears  undisturbed,  we  cannot  bold  that  there  was 
an  abuse  of  discretion  in  refusing  the  writ. 
(All  the  justices  concurring.) 


EvANDEB  Light  i?.  D.  W.  Fowebs  and  others. 

January  Term,  1874. 

1.  Bills  and  Notes:  Contract  to  Accept  Draft:  Pleading.  A  petition 
which  states  a  contract  to  accept  drafts,  and  a  breach  of  such  contI:act^ 
states  a  cause  of  action,  and  a  demurrer  to  it  should  be  overruled. 


%  Contract:  Bills  of  Exchange.    Such  a  contract  is  valid  though  not  in 
writing. 

Error  from  Saline  district  court. 

Action  brought  by  Light  against  Powers  and  two  others,  as  part- 
ners. '  Defendants  demurred  to  the  petition,  and  the  district  court, 
at  the  May  term,  1873,  sustained  the  demurrer. 

Mohler  d  Oarver,  for  plaintiff  in  error. 

The  petition  in  this  case  is,  perhaps,  capable  of  two  different 
*97  constructions :  One,  that  the  first  cause  of  action  is  ^founded 
upon  the  promise  of  defendants  to  pay  the  costs  and  expenses 
necessary  in  filling  certain  government  contracts, — to  pay  them  by 
aeeepting  and  paying  drafts  that  might  be  drawn  upon  them  for  that 
purpose.  The  other  construction  is  that  the  promise  of  defendants 
was  simply  to  accept  and  pay  drafts,  cheeks,  etc.,  that  might  be  drawn 
on  them.  The  petition  alleges  a  breach  by  defendants  of  their  agree* 
menty  (whichsoever  it  is,)  and  the  consequent  damages  to  plaintiff. 
Without  any  particular  violence  to  the  grammatical  or  legal  construc- 
tion of  the  petition,  we  think  either  meaning  can  be  drawn  from  it, 
and  in  such  cases  the  rule  is  that,  where  a  pleading  is  capable  of  dif- 
fermt  meanings,  that  should  be  taken  which  will  support  the  plead- 
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ing»  and  not  the  other  which  woald  defeat  it.  1  Chit.  PL  237.  If 
the  first  meaning  is  drawn  from  the  petition,  there  is  no  doubt  that 
it  states  facts  sufficient  to  show  a  good  cause  of  action ;  and  that, 
with  the  second  meaning,  there  is  a  good  cause  of  action  stated,  we 
think  equally  clear.  The  statute  provides  (section  8,  c.  14,  Gen.  St.^ 
that  ''no  person  within  this  state  shall  be  charged  as  an  acceptor  of 
a  bill  of  exchange  unless  his  acceptance  shall  be  in  writing,  signed 
by  himself /or  his  lawful  agent;"  yet  it  is  not  necessary  for  the  peti- 
tion to  allege  that  the  promise  to  accept  was  in  writing, — that  is  mat- 
ter of  evidence  only.  1  Chit.  PI.  303,  304,  221;  Elting  v.  Vander- 
lyn,  4  Johns.  237;  Nelson  v.  Dubois,  13  Johns.  177.  Even  though 
the  petition  had  alleged  that  the  promise  was  not  in  writing,  still  it 
would  state  facts  sufficient  to  sustain  an  action  for  damages  under 
section  12  of  the  chapter  before  referred  to. 

The  facts  stated  in  the  second  cause  of  action  are  amply  sufficient 
to  sustain  an  action  against  the  defendants.  There  is  alleged  a  sim- 
ple contract,  by  which  the  plaintiff  agrees  to  do  certain  things,  and 
the  defendants  promise  to  pay  certain  moneys  in  consideration  of  it. 
The  plaintiff  performs  his  part  of  the  contract,  and  the  defendants 
refuse  to  perform  theirs,  by  which  plaintiff  is  damaged.  The  demurrer 
is  to  the  petition  as  a  whole, — to  both  causes  of  action  considered 

together.     If  either  is  good,  the  demurrer  should  have  been 
♦98       *overruled.     1  Chit.  PL  664;  Martin  v.  Williams,  IS  Johns. 

264;  Monell  v.  Colden,  Id.  396,  402;  People  v.  Enoch,  13 
Wend.  169. 

Brewer,  J.  The  error  alleged  in  this  case  is  the  sustaining  of  a 
demurrer  to  the  petition.  The  petition  contains  two  counts.  The 
demurrer  is  general  to  the  whole  petition,  so  that  if  either  count  be 
good  it  ought  to  have  been  overruled.  The  first  count  is  for  damages 
for  failing  to  accept  and  pay  certain  drafts  drawn  by  plaintiff  upon 
defendants.  It  alleges  that  defendants,  **for  a  good  and  valuable 
consideration,  promised  plaintiff  to  accept  and  pay  all  drafts  drawn  by 
him  on  them  on  account  of  certain  government  contracts  in  which 
they  were  interested,  and  the  costs  and  expenses  of  which  they  had 
promised  to  pay  by  accepting  and  paying  plaintiff's  drafts  as  above;" 
that  he  drew  certain  drafts,  describing  them,  on  account  of  and  for 
said  costs  and  expenses;  that  the  same  were  not  accepted  or  paid  by 
said  defendants,  and  he  was  compelled  to  pay  the  several  payees 
thereof  the  amounts  of  the  drafts,  with  costs  of  protest  and  damages ; 
of  all  of  which  defendants  had  notice,  and,  though  often  requested, 
bad  failed  to  repay  plaintiff.  This,  it  will  be  perceived,  is  not  an  ac- 
tion on  the  drafts,  nor  an  attempt  to  charge  the  defendants  as  ac- 
ceptors by  virtue  of  a  previous  promise  to  accept.  It  seeks  to  make 
them  responsible  for  damages  for  breach  of  a  contract  to  accept.  The 
distinction  between  the  two  is  obvious,  and  is  well  pointed  out  in  the 
case  of  Boyce  v.  Edwards,  4  Pet.  111.     See,  also,  Carnegie  v.  Mor* 
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rison,  2  Hete.  381.     For  breach  of  such  a  contract  a  party  would  be  ^ 

entitled  to  at  least  nominal  damages,  and  more,  if  more  were  alleged  ^ 

and  proved.     It  follows,  therefore,  that  a  petition  stating  such  a  con-  > 

tract,  and  the*  breach  of  it,  states  a  cause  of  action,  and  a  demurrer 
to  it  should  be  overruled.  There  is  nothing  in  the  statute  nor  in  the 
law-merchant  that  requires  such  a  contract  to  be  in  writing.  Our 
statute,  by  implication,  plainly  recognizes  such  a  cause  of  action. 

Gen.  St.  13  6,  §  12, 
*99      The  judgment  of  the  district  court  will  be  reversed,  and  *the 
case  remanded  for  further  proceedings  in  conformity  with  the 
views  herein  expressed. 
(All  the  justices  concurring.) 


Georob  Bartlett  and  others  v.  State  of  Kansas. 

January  Term,  1874. 

1.  Quo  Warranto:  Parties.  Where  an  action  in  the  nature  of  ti  quo  war- 
ranto has  been  commenced  by  the  county  attorney,  in  the  name  of  the 
state  of  Kansas,  for  tke  purpose  of  ousting  from  office  certain  persons 
who  have  unlawfully  usurped  certain  officesi  there  is  no  defect  of  parties 
plaintiff.     [State  v.  Marion  Co.,  21  Kan.  432.] 

2. :  City  Ol&oers :  Action  in  Name  of  State.    In  such  a  case,  when 

the  offices  into  which  said  persons  have  unlawfully  intruded  are  the 
offices  of  mayor,  police  judge,  and  city  council  of  a  city  of  a  third  class, 
the  state  has  such  an  interest  in  the  subject-matter  of  the  action  that  the 
action  may  be  prosecuted  in  the  name  of  the  state  as  plaintiff. 

8. :  Who  may  Froaeoute.    And  in  such  a  case,  where  the  action  is 

prosecuted  in  the  name  of  the  state,  the  county  attorney  may  commence 
and  prosecate  the  action  for  the  state. 

Error  from  Oloud  district  court. 

Quo  warranto,  instituted  by  the  county  attorney  of  Cloud  county. 
The  title  of  the  action  was,  "The  State  of  Kansas,  Plaintiff,  against 
Geoi^e.  Bartlett,  Peter  McCrea,  Frank  McNulty,  S.  M.  Bansopher, 
Harry  Dobbs,  A.  W.  Campbell,  and  Moses  Heller,  Defendants."  The 
petition  set  forth  and  alleged  "that  the  city  of  Clyde,  in  said  coilnty 
and  state,  is  a  city  of  the  third  class,  under  and  by  virtue  of  the  gen- 
eral laws  of  said  state ;  that  by  the  same  laws  there  has  been  created 
and  exists  in  said  city,  for  the  purpose  of  good  government  thereof, 
and  for  the  purpose  of  promoting  the  general  welfare  of  the  inhabit- 
ants thereof,  the  offices  of  mayor,  five  councilmen,  and  police 
*100  judge;  that  on  or  about  the  third  of  April,  1873, at  and  ^within 
said  city,  and  within  the  jurisdiction  of  this  court,  the  saidde- 
fendant  Bartlett  did  unlawfully  usurp  and  intrude  himself  into  the 
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said  office  of  mayor  of  said  oity  of  Clyde,  the  said  defendants  McNuIty, 
Bansopher,  Dobbs,  Campbell,  and  Heller  did  then  and  there  unlaw- 
fnlly  usurp  and  intrude  themselves  into  the  said  offices  of  councilmen, 
and  the  said  McCrea  did  then  and  there  unlawfully  usurp  and  intrude 
himself  into  the  said  office  of  police  judge;  and  each  and  every  of 
said  defendants  from  thence  hitherto  have  continued  unlawfully  to 
hold  and  exercise  the  said  offices  respectively  so  as  aforesaid  usurped 
by  them  respectively,  the  said  offices  then  and  there  being  public  of- 
fices under  and  by  virtue  of  the  laws  of  said  state,  the  said  defendants 
from  the  date  last  aforesaid  to  the  present  time  having  unlawfully 
usurped  the  city  government  of  said  city;  and  that  said  defendants, 
from  the  date  last  aforesaid  to  the  present  time,  have  respectively  con- 
tinued, and  still  continue,  unlawfully  to  hold  and  exercise  the  said 
offices  so  as  aforesaid  respectively  unlawfully  intruded  into  by  them ; 
and  the  plaintiff  further  shows  that  no  other  person  or  persons  is  or 
are  by  law  entitled  to  hold  or  exercise  any  of  said  offices.  Wherefore 
the  plaintiff  demands  judgment  that  the  said  defendants  be  ousted 
from  said  offices  so  by  them  respectively  unlawfully  held  and  occu- 
pied." To  this  petition  the  defendants  demurred.  The  district 
court,  at  the  August  term,  1873,  overruled  the  demurrer. 

E.  J.  Jenkins,  for  plaintiffs  in  error,  submits : 

The  county  attorney  can  only  commence  an  action  in  the  nature 
of  quo  warranto  of  his  own  motion  in  cases-*- Firaf,  when  directed  to 
do  so  by  competent  authority;  second^  when  the  defendant,  as  a  pub- 
lic officer,  or  an  officer  de  jure,  has  done,  or  suffered  any  act  to  be 
done,  or  omitted  to  perform  some  duty,  which  by  the  provisions  of 
law  works  a  forfeiture  of  his  office,  when  he  has  been  elected  or  ap- 
pointed as  such  officer ;  third,  against  a  corporation  illegally  incor- 
porated; fourth,  against  a  corporation  or  association  for  abuse  of 
power,  or  any  act  that  amounts  to  a  surrender  or  forfeiture  of  their 

rights  and  privileges.  Laws  1871,  pp.  276,  377,  §§  1,2. 
•101  The  county  attorney  was  not  authorized  by  any  competent  *au- 
thority,  and  the  state  and  county  had  no  interest  in  the  offices 
in  the  city  of  Clyde ;  and  this  being  a  civil  action,  should  have  been 
commenced  in  the  name  of  the  real  party  in  interest.  Code,  §  26 ; 
People  V.  Cook,  8  N.  Y.  71.  The  state  can  only  be  made  a  party 
when  the  action  is  brought  against  an  officer  or  a  corporation  for 
doing  some  act,  or  refusing  to  perform  some  duty,  that  amounts  to  a 
forfeiture  of  the  office,  or  the  rights  and  privileges  of  the  corporation ; 
but  the  state  cannot  be  made  a  party  when  the  action  is  brought 
against  a  party  for  usurping  or  intruding  into  an  office  created  by 
law.     Laws.  1871,  p.  277,  §  2;  State  v.  Cobb,  2  Kan.  *32. 

The  county  attorney  cannot  legally,  of  his  own  motion,  commence 
the  action  against  a  defendant  for  usurping  an  office  without  bringing 
the  action  in  the  name  of  the  party  entitled  to  the  office.  If  an  office 
has  been  usurped  by  the  defendant,  some  other  person  is  entitled  to 
hold  or  occupy  that  office,  and  the  action  must  be  commenced  in  the 
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name  of  that  party.  Laws  1871,  p.  277,  §  2.  The  petition  alleges 
that  Clyde  is  a  city  of  the  third  class,  and  as  such  city  there  bare  been 
created  and  exist  in  said  city  the  offices  mentioned  in  the  petition; 
and  the  city  is  certainly  entitled  to  have  the  offices  occupied  and  held 
by  some  persons.  The  plaintiff  is  therefore  estopped  from  alleging 
that  no  persons  are  entitled  to  hold  said  offices,  and  if  said  offices 
were  usurped  by  the  defendants  below,  the  persons  entitled  to  hold 
said  offices  should  have  been  made  parties  plaintiff.  There  is,  then,  a 
defect  of  parties  plaintiff.  The  petition  is  inconsistent,  and  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 
H.  A.  Hunter,  Go.  Atty.,  for  defendant  in  error. 

Yalehtine,  J.     This  was  an  action  in  the  nature  of  quo  warranto^ 
brought  by  the  county  attorney  of  Cloud  county  in  the  name  of  "The 
State  of  Kansas, "  to  have  determined  by  what  authority  cer- 
*102    tain  persons  were  attempting  to  exercise  *the  functions  of  cer- 
tain city  offices- of  the  city  of  Clyde,  Cloud  county.     The  city 
of  Clyde  is  a  city  of  the  third  class.     Said  persons  were  attempting 
to  exercise  the  functions  of  the  offices  of  mayor,  police  judge,  and 
city  council  Of  said  city.     These  facts,  together  with  others,  wei^  set 
out  in  fuH  in  the  petition  filed  by  the  county  attorney.     The  defend- 
ants demurred  to  this  petition  on  the  following  grounds,  to-wit:  (1) 
There  is  a  defect  of  parties  plaintiff ;  (2)  the  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  in  favor  of  said  plain- 
tiff and  against  said  defendants.     The  court  overruled  said  demurrer, 
and  the  defendants  below,  plaintiffs  in  error,  now  assign  that  ruling 
for  error. 

1.  Whenever  any  person  usurps  an  office,  and  attempts  to  hold  it 
wrongfully  and  without  any  legal  authority,  as  the  county  attorney 
alleges  that  the  defendants  ha^e  done  and  are  doing  in  this  particular 
case,  then  we  suppose  that  not  only  the  state,  but  also  any  individual 
who  may  be  entitled  to  hold  the  office,  may  maintain  an  action  in  the 
nature  of  quo  warranto  to  oust  such  usurper  from  such  office.  But  each 
has  a  separate  action,  and  the  two  together  ^o  not  have  a  joint  action. 
Neither  is  a  necessary  party  when  the  other  commences  the  action. 
Htnce,  although  the  state  is  the  only  plaintiff  in  this  case,  and  the 
persons  entitled  to  hold  the  different  offices  are  not  made  parties 
thereto,  still  there  is  no  defect  of  parties  plaintiff.  But,  as  we  shall 
state  more  fully  hereafter,  the  petition  shows  that  no  person  is  en- 
titled to  hold  any  one  of  said  offices. 

2.  It  is  claimed  that  the  petition  below  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  the  only  reason  given  there- 
for is  that  the  action  is  not  prosecuted  in  the  name  of  the  real  party 
in  interest.  Now,  as  we  have  before  stated,  any  individual  in  this 
state  entitled  to  hold  an  office  has  such  an  interest  therein  that  he 
may  maintain  an  action  in  the  nature  of  quo  warranto  to  oust  any 

v.ISk— 6 
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intruder  therefrom,  and  he  may  maintain  the  action  in  his  own  name, 

and  not  in  the  name  of  the  state.  Laws  1871»  p.  277,  §  2. 
*103     But  this  right  of  action  on  the  part  of  *tbe  individual  does  not 

oust  the  state  from  its  right  of  action.  Their  separate  rights 
of  action  are  founded  upon  separate  and  distinct  interests.  The  in- 
dividual may  prosecute  the  action  because  be  is  interested  in  the 
emoluments  of  the  office,  and  entitled  to  receive  the  same.  The  state 
may  prosecute  the  action  because  it  is  interested  in  the  good  govern- 
ment and  general  welfare  of  all  its  citizens.  It  is  the  duty  of  the 
state  to  see  that  no  intruder  shall  usurp  and  hold  an  office  that  should 
be  legally  filled  by  some  other  person;  and  the  protecting  care  of  the 
state  extends  to  cities  of  the  third  class,  as  well  as  to  any  other  por- 
tions of  its  territory.  In  this  particular  case,  however,  it  is  not 
shown  that  any  person  is  entitled  to  hold  any  one  of  said  offices.  On 
the  contrary,  the  petition  shows  that  no  one  is  entitled  to  bold  or  to 
exercise  the  functions  of  any  one  of  said  offices.  Why  this  is  so,  is 
not  stated.  Perhaps  the  persons  elected  to  fill  said  offices  have  re- 
fused to  qualify,  or  have  died,  or  resigned,  or  removed  from  the  city. 
But  whatever  may  be  the  reason,  and  whether  tbe  reason  is  suffi- 
cient or  not,  still  the  power  of  tbe  state  to  remove  intruders  from  office 
is  ample.  Where  there  is  some  person  entitled  to  hold  the  office, 
tbe  county  attorney  may  commence  the  action  in  tbe  name  of  the 
state,  but  in  such  a  case  '*he  shall  set  forth  in  the  petition  tbe 
name  of  the  person  rightfully  entitled  to  the  office,  and  his  right  or 
title  thereto."  Laws  1871,  §  2.  But  where  no  person  is  entitled  to 
bold  the  office,  he  may  still  commence  the  action  in  the  name  of  tbe 
state,  but  simply  stating,  as  the  county  attorney  has  done  in  this 
case,  that  no  person  is  entitled  to  bold  the  office.  We  suppose  it  will 
hardly  be  claimed  that  where  there  is  no  individual  who  can  com- 
mence an  action  to  oust  an  intruder  from  office  that  the  state  is  also 
powerless  in  the  matter ;  we  suppose  it  will  hardly  be  claimed  that 
where  there  is  no  individual  who  is  competent  to  bring  tbe  action, 
the  people  of  a  city  may  be  governed  by  usurpers  and  intruders 
without  any  legal  means  for  relief. 

3.  It  is  claimed  that  the  county  attorney  has  no  right  to  com- 
*104    mence  or  prosecute  this  action.     We  think  he  has.     Seo^tion 

1 36  of  the  act  relating  to  counties  and  county  officers  provides 
that  "it  shall  be  tbe  duty  of  the  county  attorneys  to  appear  in  tbe 
several  courts  of  their  respective  counties,  and  prosecute  or  defend, 
on  behalf  of  the  people,  all  suits,  applications,  or  motions,  civil  or 
criminal,  arising  under  the  laws  of  this  state,  in  which  the  state  or 
their  county  is  a  party,  or  interested."  Gen.  St.  S84,  And  section 
654  of  the  Civil  Code  provides  that  "when  the  action  [in  tbe  nature 
of  quo  warranto]  is  brought  by  the  attorney  general  or  tbe  county 
attorney  of  any  county,  of  his  own  motion,  or  when  directed  to  do  so 
by  competent  authority,  it  shall  be  prosecuted  in  tbe  name  of  the 
jtate,"  etc.    Laws  1871,  p.  277,  §  2.    The  county  attorney  in  a  case 
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(ike  this  may  proseoote  the  action  upon  his  own  motion.  If  he  can- 
not do  80,  who  is  there  to  authorise  him  to  do  so? 

Of  coarse,  we  know  nothing  of  the  facts  of  this  case  except  as 
they  are  stated  in  the  petition  of  the  county  attorney,  and,  for  the 
purposes  of  this  case^  such  statements  must  be  taken  as  true. 

The  judgment  of  the  court  below  is  afSrmed. 

(Ail  the  justices  concurring.) 


John  F.  Houssb  and  another  v.  D.  J.  S.  Pbabob. 

January  Term,  1874. 

Damages:  Measure  of:  Breach  of  Contract:  Instructions.  In  an  ac- 
tion to  recover  damages  for  the  breach  of  a  contract  to  harvest  oats,  where 
the  petition  alleges  that  by  reason  of  such  breacli  the  oats  were  entirely 
lost  and  destroyed »  and  where  none  of  the  evidence  is  preserved,  this 
court  cannot  say  that  there  was  any  error  in  refusing  to  instruct  the  jury 
that  the  measure  of  damages  was  the  difference  between  the  contract  price 
and  what  it  would  have  cost  to  have  had  the  work  done  by  others,  and 
in  instructing  them  that  if  the  plaintiff  took  all  reasonable  precaution, 
and  still  lost  the  oats  through  the  defendants^  failure  to  perform  their 
contract,  he  might  recover  the  value  of  the  oats  lost.^ 

•105    •Error  from  Crawford  district  court. 

Action  by  Pearce  against  Houser  and  another  to  recover  dam- 
ages for  an  alleged  breach  of  contract.  Verdict  and  judgment  for 
plaintiff,  at  the  September  term,  1873,  of  the  district  court. 

John  T.  Voi$f  for  plaintiffs  in  error. 

The  petition  simply  calls  for  simple  damages,  without  setting  out 
any  special  damages  whatever.  Now,  we  contend  that  under  this 
pleading  (and  we  asked  the  court  to  so  instruct  the  jury)  that  all  the 
plaintiff  below  could  possibly  recover  would  be  the  difference  between 
the  contract  price  for  cutting  the  grain  and  what  it  would  cost  to  em- 
ploy other  and  necessary  means  to  do  the  work.  This  is  the  true 
measure  of  damages  under  the  pleadings,  and  no  other  damages  ought 
to  be  allowed.  Field  v.  Einnear,  4  Kan.  *476;  also  McGubbin  v. 
Graham,  Id.  897.  It  nowhere  appears  by  the  allegations  of  the  pe- 
tition that  the  parties  to  the  contract,  at  the  time  thereof,  had  in  view 
the  entire  value  of  the  oat  crop;  yet  the  trial  court  absolutely  in- 
structed the  jury  that  the  measure  of  damages  was  the  full  value  of 
the  oat  crop,  less  the  expense  of  cutting.  See  Johnson  v.  Matthews, 
5  Kan.  •lid;  Walker  v.  Stetson,  14  Ohio  St.  100.  The  court  will 
presume,  in  the  absence  of  a  showing  to  the  contrary,  that  all 
the  proof  and  instructions  were  given  to  sustain  the  material  al- 

>See  Johnson  v.  iAathews,  6  Kan.  70,  and  note. 


84  KANSAS  REPORTS. 

legations  of  a  pleading,  but  nothing  more.  The  court  sqaarely  told 
the  jury  that  the  defendants  agreed  to  pay  plaintiff  for  his  oat  crop 
unless  they  harvested  it.  This  is  not  what  plaintiff  tells  us  in  hi& 
petition.  We  asked  the  court  to  tell  the  jury  that  if  defendants 
had  made  a  contract,  and  failed  to  perform  it,  the  immediate  and 
proximate  damages  resulting  therefrom  would  be  the  proper  damages ; 
but  the  court  refused  to  do  this,  and  for  such  error  we  ask  a  reversal 
of  the  judgment. 

*106  *Brewer,  J.  Defendant  in  error  recovered  a  judgment  in  th& 
district  court  of  Crawford  county  for  damages  for  breach  of 
a  contract  to  cut,  bind,  and  stack  certain  oats.  This  judgment 
plaintiffs  in  error  now  seek  to  reverse.  The  testimony  is  not  pre* 
served,  and  but  a  single  question  is  presented,  and  that  upon  the  re- 
fusal of  an  instruction  as  to  the  measure  of  damages.  Plaintiffs  in 
error  asked  the  court  to  charge  that  the  measure  of  damages  was  the 
difference  between  the  contract  price  and  what  it  would  have  cost  ta 
havegotten  thesamework  done  by  other  parties.  This  the  court  refused, 
and  charged  that  the  plaintiff  was  entitled  to  recover  such  damages 
as  he  actually  sustained  by  reason  of  the  failure,  provided  he  did 
what  he  could  to  protect  himself  from  loss ;  that  if  he,  relying  upon 
the  contract  with  the  defendants,  made  no  other  provision  for  cutting 
the  grain,  and  did  not  become  aware  that  defendants  would  fail  in 
their  contract  until  it  became  so  late  that  he  could  not  get  these 
oats  harvested  by  others  until  they  were  ripened  and  destroyed,  he 
was  entitled  to  recover  the  value  of  the  oats  so  lost  and  destroyed 
as  they  stood  in  the  field.  While  the  instruction  refused  states  what 
perhaps  would  be  the  ordinary  rule  for  the  measure  of  damages,  still 
we  think  that  given  states  the  rule  as  applicable  to  some  cases.  If 
the  plaintiff,  after  using  all  reasonable  precautions,  Ipst  his  crop  by 
reason  solely  of  the  failure  of  defendants  to  perform  their  contract, 
he  was  clearly  entitled  to  recover  the  amount  of  such  loss ;  and  to 
that  extent  the  instruction  goes,  and  no  further.  We  must  presume 
that  the  evidence,  it  not  being  before  us,  warranted  the  instruction. 
The  petition  clearly  does,  for  it  alleges  specifically  that,  by  reason  of 
the  breach,  the  oats  were  entirely  destroyed  and  lost  to.  the  plaintiff. 

The  judgment  will  be  affirmed, 

(All  the  justices  concurring.) 
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•107    *BoBSRT  T.  Furrow  and  another  p.  Sallt  M.  Chapin. 

January  Tenn,  1874. 

1.  Supreme  Court:  Question  not  Made  in   Trial  Court.    Where  the 

parties  to  an  action  of  replevin  file  a  full  set  of  pleadings,  and  go  to  trial 
upon  the  merits  of  the  action,  and  a  verdict  and  judgment  are  rendered 
for  the  plaintiff,  the  supreme  court  will  not  entertain  a  question  raised 
for  the  first  time  in  the  supreme  court  that  n9  affidavit  for  the  order  of 
replevin  was  ever  made. 

2.  Replevin:   Officer:   Party:    Judgment:    Costs.    In  an  action  of  re- 

plevin against  an  officer  for  property  seized  by  him  on  execution,  the 
plaintiff  in  the  execution  is  afterwards  made  a  party  defendant,  but 
not  in  lieu  of  nor  substituted  for  the  officer,  and  the  petition  is  not 
amended  so  as  to  allege  anything  against  said  new  party,  and  said  new 
party  does  not  in  his  answer  set  up  any  ground  for  nor  ask  any  affirmative 
relief.  Held,  that  a  judgment  rendered  jointly  against  said  officer  and 
said  new  party  for  $225,  and  costs,  is  erroneous  against  said  new  party. 
[Psalmer  v.  Meiners,  17  Kan.  479.] 

3.  Execution:  Husband  and  Wife.    An  officer  who  holds  an  execution 

against  the  property  of  the  husband  has  no  authority  by  virtue  of  the 
execution  to  seize  the  properly  of  the  wife. 

4.  ICanied  Women:  Action.    A  married  woman  may  maintain  an  action 

in  this  state  in  her  own  name.  [Miner  v.  Pearaon,  16  Kan.  27;  Dick- 
son V.  Bandal,  19  Kan.  214.] 

6.  Witnesses :  Competency  of  Wife.  Where  a  married  woman  replevies 
property,  she  may  testify  in  the  case,  although  tlie  defendant  may  claim 
that  he,  as  an  officer,  seized  and  now  holds  the  property  as  the  property 
of  her  husband,  and  that  he  seized  the  same  by  virtue  of  an  execution 
issued  against  the  property  of  her  husband. 

6.  Sales:  Presumption:  Flaoe  of  Purchase.    Where  a  purchase  of  prop- 

erty is  made,  but  the  evidence  does  not  show  where,  it  will  be  presumed 
that  the  purchase  was  made  under  laws  similar  to  our  own.^ 

7.  Harried  Women :  Separate  Property.    A  married  woman  may  pur- 

chase horses  with  her  own  money  if  she  chooses  to  do  so. 

Error  from  Nemaha  district  court. 

Replevin  brought  by  Sally  M.  Chapin  against  Furrow,  to  recover 
the  possession  of  two  horses.  Furrow  gave  a  bond,  and  retained 
possession  of  the  property.  Furrow's  answer  was  a  general  denial. 
Afterwards  William  P.  McGubbin  petitioned  for  leave  to  be  joined  as  a 
co-defendant,  alleging  that  he  was  the  real  party  in  interest.  He  was 
so  joined  by  order  of  the  court.  Trial  at  the  April  term,  1S78, 
*108  of  the  district  *court.  Verdict  and  judgment  for  plaintiff  for 
$225. 

Joseph  Skarpe,  for  plaintiffs  in  error. 

The  petition  in  the  court  below  was  filed  on  the  fifteenth  of  April, 
1871,  without  the  said  Sally  M.  Chapin,  or  any.one  as  her  agent,  first 

• 

^In  the  absence  of  anythinff  showing  the  contrary,  we  presume  that  the  laws 
of  other  states  are  substantially  the  same  as  our  own.  VALEiraiinB,  J.,  Dodge  v. 
Coffin,  15  Kan.  285.  Same  principle,  applied.  Kansas  Pac.  Ry.  Co.  v.  Cutler,  19 
Kah.  870;  Holthaus  v.  Farris,  24  Kan.  786;  Baughman  v.  Baugnman,  29  Kan.  284 
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having  filed  with  the  olerk  of  said  district  court  an  affidavit  as  re« 
quired  by  section  177  of  the  Civil  Code.  This  is  manifestly  erro- 
neous, and  the  whole  proceedings  were  without  jurisdiction,  and  void. 

On  the  twenty-seventh  of  April,  1872,  William  P.  McCubbin  was 
permitted,  by  order  of  the  court,  to  come  in  and  defend*  the  said  ac- 
tion as  a  party  in  interest.  He  first  demurred  to  said  petition,  and 
the  demurrer  was  overruled.  This  was  error,  as  the  petition  nowbore 
mentions  the  name  of  the  defendant  McCubbin;  nor  is  there  in  it  a 
single  allegation  that  the  said  Sally  had  suffered  any  wrong  by  the 
said  McCubbin,  or  had  any  claim  of  any  sort  or  nature  against  him. 
McCubbin  then  answered,  showing  that  the  property  was  taken  by 
Furrow  on  an  execution  in  favor  of  McCubbin  against  the  husband 
of  said  Sally. 

The  district  court  should  have  set  aside  the  verdict  and  granted  a 
new  trial,  because  it  appeared,  after  all  the  evidence  was  in,  and 
from  the  pleadings,  that  the  defendant  Furrow  was  a  deputy-sheriff, 
and  as  such  was  not  liable  to  be  sued  in  this  action.  The  action 
should  have  been  brought  against  the  sheriff  of  said  county.  The 
acts  of  the  deputy  as  such  are  the  acts  of  the  sheriff,  and  he  alone  is 
answerable  in  law  for  the  acts  of  his  deputy.  Poqd  v.  Leman,  45 
Barb.  154;. Curtis  v.  Fay,  37  Barb.  64.  No  joint  or  several  judg- 
ment could  legally  be  entered  up  against  Furrow  for  wrongfully  de- 
taining the  horses  as  deputy-sheriff;  and  certainly  none  against  Mc- 
Cubbin without  some  allegation  of  wrong  against  him. 

Could  Sally  M.  Chapin  bring  this  action  in  her  own  name,  admit- 
ting she  had  a  separate  property  in  the  horses  sued  for?  The 
authorities  say  she  could  not.  Willis  v.  Underbill,  6  How.  Pr.  396 ; 
Woods  V.  Thompson,  11  How.  Pr.  184.  This  objection  can  be 
*109  taken  at  any  stage  of  *the  proceeding,  and  was  urged  on  the 
motion  to  set  the  verdict  aside,  and  for  new  trial. 

The  deposition  of  said  plaintiff,  Sally  M.  Chapin,  was  offered  and 
admitted  in  evidence  against  tbe  objections  of  the  defendants.  Sec- 
tion 1,  c.  165,  Laws  1872,  enacts  that  husband  and  wife  shall  be  in- 
competent to  testify  for  or  against  each  other.  The  testimony  and 
pleadings  show  that  Sally  M.  Chapin  is  the  wife  of  D.  M.  Chapin, 
and  that  the  horses  claimed  in  this  suit  by  the  said  Sally,  and  which 
she  swears  in  her  deposition  are  hers,  were  levied  upon  by  Furrow  aa 
the  property  of  her  husband,  and  sold  by  said  Furrow  as  deputy- 
sheriff  to  pay  the  debt  that  said  D.  M.  Chapin  owed  to  McCubbin. 
That  being  so,  was  she  not  giving  evidence  in  favor  of,  or  against  the 
direct  interest  of,  her  said  husband  ? 

But  admit  the  deposition  of  Sally  M.  Gbapini  and  it  does  not  show 
that  she  is  the  legal  owner  of  the  horses  claimed  by  her.  She  de- 
poses that  she  purchased  said  horses  in  some  place  not  in  the  Btate 
of  Kansas,  as  she  sent  them  to  Kansas  about  three  years  before  the 
making  of  the  deposition,  and  after  her  marriage  with  D.  M.  Chapin. 
There  is  no  evidence  that  the  laws  of  the  state  or  country  where  sne 
so  purchased  the  horses  gave  a  married  woman  during  coverture  the 
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right  to  purchase  personal  estate,  and  hold  it  as  her  separate  estate 
from  her  husband.  In  the  absence  of  such  proof ,  the  rule  of  law  is 
that  the  common  law  must  be  in  force  in  the  state  or  country  where 
snch  purchase  was  made.  If  the  common  law  was  in  force,  she  could 
not  buy  or  hold  the  horses  claimed  here  as  her  separate  estate;  but  in 
the  purchase  she  would  be  held  to  be  the  agent  of  her  husband,  and  the 
title  would  immediately  vest  in  him,  and  they  might  have  been  taken 
in  execution  immediately  to  pay  the  debts  of  her  husband,  even  had 
she  purchased  them  with  her  own  money  that  she  had  earned  in  any 
business.  Story,  Confl.  Laws,  c.  8,  p.  322 ;  Savage  v.  O'Neil,  42 
Barb.  378. 

Section  1,  c.  62,  Gen.  St.,  commonly  called  the  "Married  Women's 
Act,"  does  not  contemplate  that  a  wife  during  coverture  shall 
*110  turn  out  horse-trader,  and  buy  and  sell  horses,  *etc.,  but  has 
carefully  set  down  what  shall  be  the  separate  estate  of  a  xvifc. 
Said  section  1  defines  that  all  the  property  a  woman  may  have  before 
her  marriage, — all  property  that  may  come  to  her  by  devise^  descent^ 
or  bequest,  or  by  the  gift  of  any  person  other  than  her  husband, — may 
be  and  remain  her  separate  property,  and  hold  the  same  separate 
from  her  husband.  This  is  the  only  way  that  a  married  woman  can 
acquire  or  hold  property  as  her  separate  estate  from  her  husband  in 
this  state.  It  can  scarcely  be  claimed  that  Sally  M.  Ghapin  came  by 
the  horses  she  now  claims  in  this  action  by  any  of  the  methods  pointed 
out  in  the  above  statute.  On  the  contrary,  she  expressly  deposes 
that  she  purchased  them  and  paid  for  them,  and  they  were  no  gift. 

t/.  E.  Taylor,  for  defendant  in  error. 

MeCubbin  was  made  a  party  defendant  on  bis  own  motion,  long 
after  Furrow  had  given  a  bond  to  retain  the  property,  and  he  and 
McCnbbin  had  sold  the  same.  Furrow  was  a  proper  party  defendant, 
as  he  was  the  party  in  possession,  and  detained  it  from  defendant  in 
error.  Besides,  his  giving  a  bond  and  selling  the  property  admitted 
the  fact.  The  bond  took  the  place  of  the  property.  No  question  as 
to  parties  was  raised  in  the  court  below.  McGubbin  never  set  up  by 
answers  any  interest  in  the  property. 

Mrs.Chapin,  and  not  her  husband,  was  the  owner  of  this  property, 
under  the  laws  of  Kansas.  The  law  of  Illinois  on  the  question  of  the 
property  of  married  women  is  similar  to  ours. 

The  clerk  below  may  have  failed  to  copy  the  affidavit.  No  ques- 
tion as  to  it  came  before  that  court.  Furrow  could  not  claim  that  he 
was  prejudiced  after  giving  his  bond  and  selling  the  property.  Mc- 
Cubbin  was  the  real  party  in  interest.  A  judgment  against. one  or 
both  would-  be  good. 

Yalentiks,  J.  This  was  an  action  of  replevin.  Full  plead- 
*111    ings  were  filed  in  the  court  below,  to-wit,  a  petition,  an  *an- 

Bwer,  and  a  reply.  A  trial  was  had  before  a  jury  upon  the 
merits  of  the  action.     A  verdict  was  rendered  for  the  plaintifif  below, 
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defeDdant  in  error,  and  judgment  was  rendered  accordingly.  Tbe  de- 
fendants below  now  bring  the  case  to  this  court,  and  ask  a  roTcrsal  of 
said  judgment.  No  affidavit  for  the  order  of  replevin  is  copied  into 
the  record  brought  to  this  court;  and  the  question  is  now  raised  for 
the  first  time  that  no  such  affidavit  was  ever  made.  The  plaintiffs 
in  error  are  too  late  in  raising  the  question.  If  no  such  affidavit  was 
in  fact  made,  they  should  have  raised  the  question  in  the  court  below, 
and  before  they  went  to  trial  on  the  merits  of  the  action.  The  court 
below  never  heard  nor  decided  the  question,  and  of  course  could  not 
have  erred  in  any  ruling  thereon. 

2.  The  property  replevied  was  taken  from  the  plaintiff  by  the  de- 
fendant below  Furrow,  as  deputy-sheriff,  on  an  execution  issued 
against  the  property  of  D.  M.  Ghapin,  the  husband  of  the  plaintiff 
below.  The  defendant  McGubbin,  who  was  plaintiff  in  the  execution, 
afterwards  came  in,  and  was  made  a  party  defendant.  The  petition, 
however,  was  not  amended;  and  it  at  no  time  stated  any  cause  of 
action  against  McGubbin.  Indeed,  it  did  not  even  mention  his  name. 
McGubbin  answered,  but  he  did  not  state  in  his  answer  any  ground  for 
affirmative  relief, — asked  for  none.  He  simply  denied  '*each  and 
every  allegation  in  said  petition  alleged  against  him,"  which  really 
amounted  to  nothing,  as  nothing  was  alleged  against  him.  His 
answer  also  alleged  "that  the  property  in  the  goods  and  chattels 
was  not  in  the  said  plaintiff,  but  was  in  one  D«  M.  Ghapin,  and 
taken  in  execution  of  his  property  by  the  said  defendant,  B.  P.  Fur« 
row,  deputy-sheriff  of  said  Nemaha  county,  before  the  commence- 
ment of  this  suit,  and  .was  sold  by  the  said  deputy-sheriff  at  sheriff's 
sale  to  the  highest  bidder  long  before  the  commencement  of  this  suit. " 
This  was  the  whole  of  McGubbin's  answer.  The  judgment  was  ren- 
dered jointly  against  Furrow  and  McGubbin  for  $225  and  costs. 

This,  we  think,  was  erroneous.  Such  a  judgment  should  not 
*112     have  been  rendered  *against  McGubbin.     Ho  issue  was  made 

up  between  the  plaintiff  and  McGubbin,  as  might  have  been 
done  under  section  42  of  the  Gode.  McGubbin  was  not  made  a  de- 
fendant in  lieu  of  Furrow,  as  he  might  have  been  pnder  sections  43 
and  44  of  the  Code ;  nor  was  McGubbin  substitiUed  for  Furrow,  as  he 
might  have  been  under  section  45  of  the  Gode.  Gen.  8t.  637,  638. 
McGubbin  was  simply  a  supernumerary  defendant,  as  the  pleadings 
were  made  up,  and  there  was  nothing  to  try  as  between  him  and  the 
plaintiff.  The  judgment  should  also  have  been  rendered  in  the  al- 
ternative. Hall  V.  Jenness,  6  Ean.  *357,  *365 ;  Gopeland  v.  Majors, 
9  Kan.  *104,  *106;  Wilson  v.  Fuller,  9  Kan.  *177,  •193.  But  as 
no  question  has  been  raised  in  this  court  with  reference  -thereto,  we 
shall  say  nothing  more  concerning  it. 

3.  The  defendant  Furrow  is  unquestionably  liable  in  this  action. 
The  execution  against  the  property  of  D.  M.  Ghapin  did  not  author- 
ise him  to  seize  the  property  of  Sally  M.  Ghapin. 

4.  A  married  woman  may  maintain  an  action  in  this  state  in  her 
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own  name.  ''A  woman  may,  while  married,  sae  and  be  sued  in  the 
same  manner  as  if  she  were  nnmarried."  Gen.  St.  563,  §  8;  Id. 
636,  §  29.  It  seems  strange  that  counsel  should  raise  such  ques- 
tions  as  the  last  two.  (We  are  now  following  the  brief  of  counsel 
for  plaintiffs  in  error.)  Some  of  the  questions  which  we  shall  here- 
after notice  have  but  little  better  foundation  than  the  two  last  men- 
tioned. 

5.  Where  a  married  woman  replevies  property,  she  may  testify  in 
the  ease,  although  the  defendant  may  claim  that  he,  as  an  officer, 
seized  and  now  holds  the  property  as  the  property  of  her  husband, 
and  that  he  seized  the  same  by  virtue  of  an  execution  issued  against 
the  property  of  her  husband.  In  the  present  case  the  defendant  did 
not  testify  orally;  but  a  deposition  of  hers  was  read  on  the  trial. 
When  the  deposition  was  offered  to  be  read  on  the  trial  the  defend- 
ants  objected.    But  they  gave  no  reason  why  they  objected,  (Simpson 

V.  Eimberlin,  12  Kan.  *579;  Luke  v.  Johnnycake,  9  Kan.  *511, 
*113     *518 ;)  and  when  the  objection  was  overruled,  as  it  *wa8,  by 

the  court,  the  defendants  did  not  except  to  the  ruling  of  the 
court,  (Small  v.  Douthitt,  1  Kan.  *335,  ♦388.) 

6.  The  plaintiff  purchased  said  property  with  her  own  money.  This 
is  shown  beyond  all  controversy.  But  she  purchased  it  after  she  was 
married,  and  it  is  claimed  by  the  plaintiffs  in  error  that  she  pur- 
chased it  outside  of  Kansas,  and  that  we  must  presume  that  the 
common  law  prevailed  where  she  purchased  it,  and  that  the  property 
became  at  once  the  property  of  her  husband.  Now,  in  the  first  place, 
the  evidence  does  not  show  where  she  purchased  the  property;  sec- 
ondly, we  are  not  bound  to  presume  that  the  common  law  prevails 
everywhere  or  anywhere  outside  of  Kansas,  but,  in  the  absence  of 
proof,  we  should  presume  that  laws  similar  to  our  own  exist  every- 
where throughout  the  civilized  world;  and,  thirdly,  even  if  we  should 
presume  that  the  common  law  was  in  force  where  the  plaintiff*  pur- 
chased said  property,  still  we  should  also  presume  that  the  rules  of 
equity  were  also  in  force,  and  when  the  property  was  brought  to  this 
state  the  courts,  under  their  equitable  jurisdiction,  would  protect  the 
wife's  equitable  rights.  See  Going  v.  Orns,  8  Kan.  *85,  *88,  *89. 
This  property  was  probably  purchased  by  the  plaintiff  in  Illinois, 
where  their  statutes  are  similar  to  our  own.  See  Gross,  St.  111.  439; 
Emerson  v.  Clayton,  3S  111.  493.  In  the  present  case  we  shall  pro- 
same  that  the  purchase  was  made  under  laws  similar  to  our  own. 

7.  A  married  woman  may  purchase  horses  with  her  own  money  if 
she  chooses  to  do  so.     Gen.  St.  563,  §§  2,  4. 

This  cause  will  be  remanded,  with  the  order  that  the  judgment  of 
the  court  below  be  modified  in  accordance  with  the  views  expressed 
in  this  opinion. 

(All  the  justices  concurring.) 
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*114  •C.  H,  Graham  v.  Hbkrt  E.  OowGiiiL.* 

January  Term,  1874. 

1.  County  Treasurer:  Bemoyal.  In  the  absence  of  any  Judgment  against 
a  county  treasurer  on  his  official  bond,  the  board  of  county  commissioners 
cannot  remove  such  county  treasurer  from  office,  and  fill  his  place  by  the 
appointment  of  some  other  person.^ 

2. :  How  Office  Vacated.    Where  a  county  treasurer  has,  by  acts 

and  omissions,  forfeited  his  right  to  further  hold  the  office  of  county 
treasurer,  (within  the  meaning  of  section  180  of  the  act  relating  to  coun- 
ties and  county  officers,)  the  office  does  not  thereby  become  vacant,  but 
becomes  vacant  only  by  the  judgment  of  a  court  of  competent  jurisdic- 
tion, in  an  action  in  the  nature  of  qtto  warranto,  instituted  for  the  pur- 
pose of  effecting  the  removal  of  such  county  treasiirer  from  office. 

Original  proceedings  in  quo  warranto. 
The  case  is  stated  in  the  opinion. 
Buggies  d  Sterry,  for  plaintiff. 
Allison  d  McConneU,  for  defendant. 

Valkntine,  J.  This  is  an  action  in  the  nature  of  quo  warranto, 
brought  originally  in  this  court  by  G.  H.  Graham  as  plaintiff,  against 
Henry  E.  Gowgill,  to  have  determined  their  respective  claims  to  the 
office  of  county  treasurer  of  Coffey  county.  The  material  facts  are, 
in  brief,  substantially  as  follows:  On  the  fifteenth  of  November, 
1873,  the  plaintiff  was  the  duly  elected,  qualified,  and  acting  county 
treasurer  of  said  Coffey  county.  On  that  day  the  board  of  county 
commissioners  of  said  county  declared  said  office  vacant.  On  the 
seventeenth  of  November,  1873,  said  board  appointed  Henry  E.  Cow- 
gill  treasurer  of  said  county  to  fill  said  supposed  vacancy.  Said  Cow- 
'  gill  gave  bond,  duly  qualified,  and  on  the  twenty-first  of  Novem- 
*115  her,  1878,  took  possession  of  said  office.  Upon  these  *faots, 
who  is  entitled  to  the  said  office  of  county  treasurer?  We 
think  that  the  plaintiff  is  unquestionably  entitled  to  the  office.  The 
county  board  had  no  right  in  such  a  case  to  declare  said  office  va- 
cant. They  can  do  so  only  where  a  judgment  has  been  rendered 
against  the  treasurer  on  his  official  bond.  Gen.  St.  294,  §  179,  sub. 
8.  No  such  judgment  was  ever  rendered  in  this  case;  nor  is  it 
claimed  that  any  judgment  of  any  kind  has  ever  been  rendered  against 
treasurer.  It  is  not  claimed  that  said  office  bad  become  vacant  un* 
der  section  179  of  the  act  relating. to  counties  and  county  officers, 
(Gen.  St.  294;)  nor  is  it  claimed  that  it  became  vacant  under  any 
other  law  except  section  180  of  said,  act,  (Gen.  St.  294.)     That  sec- 

^  See,  in  connection  with  this  case,  State  v.  Graham,  post^  ^86. 

*  Failure  of  county  treasurer  to  qualify,  vacancy  in  office,  election  for  unex- 
pired term,  etc.,  see  State  v.  Conn,  14  Kan.  217.  See,  also,  State  v.  WiUon,  80 
Kan.  665;  S.  0.  2  Pac.  Rep.  828;  State  v.  Graham,  post,  n36. 
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tion  proTides  that  ''if  any  *  •  *  coanty  officer  shall  neglect  or 
refuse  to  perforin  any  act  which  it  is  his  daty  to  perforin,  or  shall  cor« 
raptly  or  oppressively  perform  any  such  duty,  he  shall  forfeit  his  of- 
fice, and  shall  be  removed  therefrom  by  civil  action,  in  the  manner 
provided  in  the  Code  of  Civil  Procedure." 

Now,  for  the  pnrposes  of  this  case,  we  shall  assurhe  that  the  plain- 
tiff neglected  and  refused  to  perform  certain  acts,  and  that  he  cor- 
rapily  and  oppressively  performed  certain  other  acts,  whereby  he  for- 
feited his  said  office.  But  the  office  did  not  thereby  become  vacant. 
He  simply  forfeited  his  right  to  further  hold  said  office ;  and  the  state 
(and  no  one  else)  had  a  right,  by  a  civil  action  under  the  Code,  in 
the  nature  of  quo  warranto,  to  remove  him  therefrom,  (Gen.  St.  759, 
760,  761;  Laws  1871,  pp.  276,  277;)  and  until  he  should  be  removed 
therefrom  by  such  civil  action  no  vacancy  would  occur.  The  vacancy 
oecars  only  by  the  judgment  of  some  court  of  competent  jurisdic- 
tion. A  county  officer  cannot  be  ousted  from  his  office  for  any  sup- 
posed neglect  of  duty  until  after  he  has  had  a  fair  trial,  before 
Bome  court  of  competent  jurisdiction,  and  judgment  has  been  ren- 
dered against  him. 

Judgment  in  this  case  will  be  entered  in  favor  of  the  plaintiff. 

(All  the  justices  concurring.) 


•116  ♦Charles  W.  Wolf  v.  Samuel  W.  Fostbb. 

January  Terra,  1874. 

1.  Payment:  Pleading  and  Evidence.  Under  an  answer  alleging  gener- 
ally payment  to  the  plaintiff,  it  is  not  error  to  admit  proof  of  payment  to 
an  agent  of  the  plaintiff. 

1 :  Beeeipt:  Parol  Evidence.  Parol  evidence  of  the  actual  pay- 
ment of  money  due  may  be  received,  although  it  appears  that  at  the  time 
of  payment  a  receipt  was  given,  which  is  not  produced,  and  whose  loss 
or  destruction  is  not  so  accounted  for  as  to  admit  secondary  evidence  of 
its  contents.    [Stainbrook  v.  Drawyer,  25  Kan.  385.]  ^ 

8.  Instructions :  Bepetltion.  The  court  is  under  no  obligation  to  repeat 
the  law  as  given  in  the  general  charge,  in  the  special  instructions  aske(* 
by  oounseL 

Error  from  Neosho  district  court. 

Action  brought  by  Wolf  to  recover  $186.12  for  certain  goods  sold 
by  him  to  Foster  in  1868.     At  the  time  of  the  sale  Wolf  was  doing 

iSee  American  Bridge  Co.  v.  Murphy,  ante,  86;  Stout  v.  Hyatt,  post,  *243,  and 
notes. 
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basinesB  at  Milwankee,  Wisoonsin,  and  Foster  was  residing  at  Waba- 
sha,  Minnesota.  The  answer  was  payment,  defendant  alleging  that  he 
'*had  paid  said  plainti£f  the  full  amount  of  said  demand  before  the 
eommenoement  of  this  aotion. ''  Beply,  general  denial.  On  the  trial, 
at  the  April  term,  1873,  Foster  testified  that  all  his  business  trans- 
actions  with  plaintiff  *'were  had  with  the  agent  and  traveling  sales- 
man  of  said  plaintiff,  one  Jake  Weinberg."  He  further  testified: 
"I  had  a  settlement  in  full  with  said  plaintiff  through  his  man  Wein- 
berg some  time  either  in  February  or  March,  1869,  and  I  paid  to 
Weinberg  all  I  owed  to  plaintiff,  and  took  a  receipt  in  fulL"  Verdict 
and  judgment  for  defendant. 

Stillwell  d  Baylies,  for  plaintiff  in  error. 

There  is  no  allegation  contained  in  the  answer  of  any  transaction 
whatever  by  defendant  with  Weinberg  as  agent  of  plaintiff,  or  other- 
wise. Under  the  established  rule  of  pleading,  under  the  Code,  as 
well  as  at  common  law,  a  party  to  an  action  must,  in  some  sufficiently 
legal  form,  plead  or  give  notice,  or  suggest  upon  the  record, 
*117  the  substantive  facts  he  *will  offer  to  establish  by  evidence  at 
the  trial,  else  be  barred  of  making  proof,  on  the  trial,  of  any 
facts  not  so  stated.  It  was  not  competent  for  defendant,  who  assumed 
the  affirmative  of  the  issue  at  the  trial,  to  give  proof  of  any  facts 
dehors  the  record,  or  which  were  not  put  in  issue  by  the  pleadings. 
A  substantial  reason  for  that  rule  is  to  avoid  surprise  to  the  adverse 
party. 

The  court  also  erred  in  its  ruling  that  defendant  might  establish 
the  fact  of  payment  by  parol  evidence,  independent  of  the  written 
receipt. 

The  plaintiff  requested  the  court  to  specially  instruct  the  jury  as 
follows:  "The  burden  of  proof  is  upon  the  defendant  to  satisfy  you 
by  a  preponderance  of  the  evidence  that  he  had  actually  paid  for  the 
goods  before  the  commencement  of  this  action ;  and,  unless  he  has  so 
satisfied  you  of  the  fact  of  such  payment  by  such  preponderance  of 
evidence,  it  is  your  duty  to  find  for  the  plaintiff."  This  instruction 
was  refused.  The  general  instructions  upon  this  point  were  loaded 
down  with  qualifications  and  additions,  and  it  was  error  to  refuse  the 
instruction  as  asked  by  plaintiff. 

J.  R,  Woodsworth,  for  defendant  in  error« 

The  Code  does  not,  nor  did  the  common  law,  require  that  pleadings 
should  contain  evidence  of  the  facts  and  legal  circumstances  whioh 
the  parties  intend  to  prove.  The  pleadings  are  only  a  statement  of 
the  facts  constituting  the  cause  of  action  or  defense,  in  plain  and  con* 
cise  language,  and  without  repetition.  Oivil  Code,  §  87.  "Payment 
to  plaintiff"  was  alleged.  Payment  to  the  agent  is  payment  to  the 
principal.    Proof  of  payment  to  the  agent  sustained  the  answer. 

It  was  not  necessary  to  plead  the  receipt ;  nor  to  produce  it  on  the 
trial.  Payment  being  the  fact  alleged  as  the  defense  to  the  action  of 
the  plaintiff,  it  is  competent  to  establish  such  fact  by  oral  evidence. 
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A  receipt  but  admits  payment,  and  is  no  better  evidence  than  direct 
oral  eridence  of  the  same  fact. 

*118  *Bbbwsb,  J.  Plaintiff  in  error,  as  plaintiff  below,  brought 
his  action  on  an  account  for  goods  sold.  Defendant  filed  an 
answer  alleging'  that  before  the  commencement  of  the  action  he  **had 
paid  said  plaintiff  the  full  amount  of  said  demand."  A  reply  was 
filed  denying  payment,  and  upon  these  pleadings  the  case  went  to 


One  ground  of  error  is  that,  under  the  allegation  in  the  answer  of 
payment  to  the  plaintiff,  defendant  was  permitted  to  prove  payment 
io  an  agent  of  the  plaintiff,  the  one  from  whom  he  made  the  purchase 
of  the  goods  specified  in  the  petition.  We  see  no  error  in  this.  Pay- 
ment to  an  agent  is  in  legal  effect  payment  to  the  principal.  And  it 
is  enough  to  allege  payment  to  the  principal,  without  specifying  the 
particular  party  or  agent  who  received  the  money. 

A  second  alleged  error  is  that  after  it  bad  appeared  in  evidence 
that  at  the  time  of  payment  a  receipt  therefor  was  given,  wbich  was 
not  produced,  and  whose  loss  or  destruction  was  not  so  accounted  for 
as  to  permit  secondary  evidence  of  its  contents,  the  court  permitted 
the  defendant  to  give  parol  testimony  as  to  the  fact  of  payment. 
This  was  right.  The  receipt  is  good  as  an  admission  of  payment, 
but  it  is  only  at  best  prima  facie  evidence,  and  susceptible  of  expla- 
nation or  contradiction.  The  fact  of  payment  can  always  be  shown, 
independent  of  any  admission  by  receipt  or  otherwise. 

The  third  objection  is  that  the  court  refused  certain  instructions 
asked.  In  the  general  charge  the  court  laid  down  the  law  substan- 
tially as  asked,  and  was  therefore  under  no  obligations  to  repeat  it. 
It  is  true  this  addition  or  modification  was  made :  "  You  are  the 
exclusive  judges  of  all  the  facts  in  the  case,  and  you  will  carefully 
consider  all  the  evidence  submitted,  giving  such  weight  to  the  same 
as  it  is  entitled  to,  taking  into  account  all  the  surrounding 
*119  circumstances,  and  thus  determine  where  the  preponder*ance 
lies,  and  decide  accordingly;"  but  as  this  is  a  correct  state- 
ment of  the  law,  the  plaintiff  has  no  cause  of  complaint. 

We  see  no  error  in  the  record  as  presented.  The  question  in  the 
ease  was  simply  one  of  payment,-— one  of  fact  for  the  determination 
of  the  jury,  and  not  for  the  examination  of  this  court. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 
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State  of  Kansas  v.  Hiluabd  Mobbow. 
January  Term,  1874. 

Homicide:  Verdict:  Weight  of  Evidence.  Where  a  Criminal  prosecu- 
tion for  murder  in  the  first  degree  has  been  tried  by  a  jury,  and  the  jury 
has  found  the  defendant  guilty  of  murder  in  the  first  degi'ee,  and  the 
court  trying  the  cause  has  sustained  the  verdict,  and  where  the  evidence 
introduced  on  the  trial  is  conflicting  and  contradictory,  but  where  the 
evidence  tending  to  show  the  defendant's  guilt  is  sufficient  if  it  were 
not  contradicted  by  other  evidence,  and  if  it  were  allowed  to  have  its 
full  force  and  effect,  to  prove  beyond  ail  reasonable  doubt  every  material 
fact  necessary  to  be  proved  in  the  case,  and  every  essential  element  of 
murder  in  the  first  degree,  the  verdict  will  not  be  disturbed  by  the  su- 
preme court  merely  upon  the  ground  that  it  is  not  sustained  by  sufficient 
evidence. 

Appeal  from  Davis  district  court. 

Morrow  was  charged  with  murder  in  the  first  degree,  for  the  al- 
leged killing  of  Buck  Overbee,  in  June,  1873.  He  was  tried  at  the 
June  term,  1873,  of  the  district  court,  and  found  guilty  as  charged, 
and  sentenced  to  imprisonment  and  death.  From  such  convictioa 
and  sentence  Morrow  appeals  to  this  court,  alleging  that  the  verdict 
is  not  sustained  by  the  evidence. 

McClure  d  Humphrey ^  for  appellant. 

H,  H.  Snyder  and  e7.  H.  Atistin,  for  the  State. 

*120  *  Valentine,  J.  '  This  was  a  criminal  prosecution  for  murder 
in  the  first  degree.  The  defendant  was  found  guilty,  and  sen- 
tenced to  be  imprisoned  in  the  penitentiary,  and  then  to  be  executed 
in  accordance  with  the  present  law.  Laws  1872,  pp.  336,  337. 
From  this  sentence  the  defendant  now  appeals.  The  only  question 
raised  in  this  court  by  the  defendant  is  whether  the  verdict  of  the 
jury  in  the  court  below  is  sustained  by  sufficient  evidence.  Indeed, 
the  only  substantial  question  is  whether  the  evidence  sufficiently 
shows  that  there  was  such  deliberate  and  premeditated  design  on  the 
part  of  the  defendant  to  kill  the  deceased  as  will  constitute  the  kill- 
ing murder  in  the  first  degree.  The  evidence  was  conflicting  and 
contradictory;  and  while  it  is  possible  that  the  jury  may  have  erred 
in  weighing  it,  while  it  is  possible  that  they  may  not  have  given  to 
every  portion  of  the  evidence  its  due  weight,  while  it  is  possible  that 
they  may  have  erred  in  finding  from  said  evidence  that  every  element 
of  murder  in  the  first  degree  was  proved  beyond  all  reasonable  doubt, 
yet  still  there  was  evidence  to  sustain  every  material  fact  necessary 
to  be  proved  in  the  case,  and  evidence  to  prove  every  essential  ele- 
ment of  murder  in  the  first  degree.  That  the  defendant  killed  the 
deceased,  that  he  did  it  in  the  manner  and  form  charged  in  the  in- 
formation, and  that  he  did  it  willfully  and  maliciouslyy  we  suppose 
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there  can  be  scarcely  any  doubt.  The  only  question  is  whether  he 
did  it  deliberately  and  premeditatedly.  The  jury  has  found  that  he 
did;  the  court  below  has  sustained  and  approved  that  verdict;  and  it 
is  not  now  our  province  to  retry  the  case  upon  its  merits.  It  is  not 
our  province  to  weigh  the  conflicting  and  contradictory  evidence, 
and  determine  the  force  and  value  of  each  portion  thereof.  Nor  is 
it  our  province  to  determine  from  the  whole  of  the  evidence  whether 
the  defendant's  guilt  is  shown  beyond  all  reasonable  doubt.  The 
only  question  that  we  are  to  determine  is  whether  there  is  sufficient 
evidence,  if  it  were  uncontradicted  by  other  evidence,  and  if 
*121  it  were  allowed  to  have  its  full  force  ""and  effect,  to  prove  be- 
yond all  reasonable  doubt  that  the  defendant  is  guilty  of  the 
offense  charged  against  him. 

The  following  facts,  as  shown  by  some  of  the  evidence,  tend  to 
prove  that  the  offense  was  committed  deliberately  and  premeditatedly, 
and  therefore  that  the  offense  was  murder  in  the  first  degree:  The 
wife  of  the  deceased  was  and  is  the  aunt  of  the  defendant.  A  child 
of  the  deceased  and  a  sister  of  the  defendant  (both  children)  had  a 
fight.  The  wife  of  the  deceased  chastised  the  sister  of  the  defendant 
therefor.  This  was  the  exciting  cause  of  all  the  trouble  that  after- 
wards ensued.  The  defendant  was  on  that  day  sawing  wood  at  the 
post-office.  He  quit  sawing  wood  about  2  or  3  o'clock  in  the  after- 
noon, and  went  to  the  house  of  Mrs.  Fox,  where  his  sister-in-law 
lived,  and  got  his  revolver.  He  told  his  sister-in-law  he  wanted  to 
sell  it.  He  told  Mrs.  Fox  be  wanted  to  ship  it.  He  went  out  of  the 
back  door  of  the  house,  through  the  alley  near  the  Hale  House,  and 
to  the  house  of  the  deceased.  He  met  the  wife  of  the  deceased  in 
the  street,  and  immediately  commenced  to  quarrel  with  her.  He 
wished  to  know  why  she  had  whipped  his  sister.  The  deceased  came 
out  of  the  house,  and  entered  into  the  quarrel.  He  found  that  the 
defendant  had  a  pistol,  and  then  he  went  back  into  the  house  and 
got  his,  and  then  came  out  again,  but  at  the  request  of  his  wife 
went  back  into  the  house  again  and  put  up  his  pistol.  He  then 
retamed  without  weapons,  in  his  shirt-sleeves,  and  his  hands  open. 
The  defendant  all  the  time  kept  his  hands  in  his  pockets,  and  his 
right  hand  probably  on  his  pistol.  At  one  time  he  partly  drew  his 
pistol  out  of  his  pocket,  and  then  put  it  back  again.  '*He  said  he 
came  for  revenge.''  "He  said  he  would  shoot  who  he  damn  pleased." 
"He  said  he  had  been  mad  some  time,  and  was  going  to  have  his  re- 
venge, and  might  as  well  have  it  that  day  as  any  other."  He  shot 
the  deceased  at  a  time  when  the  deceased  had  no  weapons,  was  in 
his  shirt-sleeves,  and  had  his  hands  open.  The  deceased  then  cadght 
the  defendant  and  threw  him  down.  One  witness  says:  "I  think 
defendant  was  trying  to  fire  again."  There  were  three  loads 
*189  in  the  'defendant's  revolver  at  the  time  the  shooting  was 
done,  but  who  put  them  in,  or  when  they  were  put  in,  the  evi- 
deoee  does  not  show.    One  witness  says  of  the  defendant:  "I  heard 
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him  say,  after  the  shooting,  that  he  had  got  his  revenfite,  and  was 
going  to  give  himself  up."  The  defendant  had  a  friend  who  lived 
with  him,  who  was  sawing  wood  with  him,  who  followed  him  to  the 
hoase  of  Mrs.  Fox,  who  then  followed  him  from  the  house  at  a  con* 
venient  distance  until  the  shooting  was  done,  and  then  joined  the  de- 
fendant near  by.  His  friend  says  that  they  quit  sawing  wood  about 
2^  o'clock  p.  M.  Mrs.  Fox  says  that  the  defendant  was  at  her  house 
between  3  and  4  o'clock  p.  m.,  and  that  the  shooting  was  done  about  15 
minutes  afterwards.  All  this  transpired  on  June  12,  1878,  There 
are  some  other  suspicious  circumstances.  For  instance,  the  defend- 
ant testified  that  when  he  said  he  would  have  his  revenge  he  meant 
he  would  have  the  deceased  arrested  by  the  city  marshal.  This  was 
all  done  in  Junction  City.  Several  other  attempted  explanations  of 
the  defendant's  conduct  rather  tended  to  cast  suspicion  upon  it,  and 
to  show  his  guilt. 

The  jury  undoubtedly  believed  that  the  defendant  intended,  when 
he  got  his  pistol,  to  have  a  row,  and  to  kill  any  person  who  might  in- 
terfere with  him,  and  particularly  the  deceased.  It  can  hardly  be 
supposed  that  he  got  his  pistol  merely  to  sell  it,  or  to  ship  it,  or  to 
defend  himself  from  a  supposed  assault  to  be  made  by  his  aunt.  He 
was  a  full-grown  man,  and  she  was  a  woman.  And,  besides,  if  be 
had  stayed  away  from  his  aunt,  she  would  not  have  molested  him. 
In  fact,  it  can  hardly  be  supposed  that  he  got  his  pistol  merely  for 
the  purpose  of  killing  his  aunt,  for  men  seldom  kill  women.  He 
must  have  got  it  with  the  intention  of  haying  a  row,  and  of  killing 
his  uncle  if  he  interfered.  There  is  another  circumstance  which  we 
had  almost  overlooked,  and  which  tends  to  show  ill  feeling  between 
the  two  families.  One  witness  testifies  that  during  the  quarrel  the 
wife  of  the  deceased  said  to  the  defendant :  "Tour  wife  went  up  to 
my  house  and  whipped  my  boy." 

We  think  there  is  sufficient  evidence  to  sustain  the  verdict  of  the 
jury.     The  judgment  of  the  court  below  is  affirmed. 

(All  the  justices  concurring.) 


♦128  *Amos  Bobb  v.  Harvey  Bancroft  and  others. 

January  Term,  1874. 

1.  Contract:  Agreement  between  Debtors  and  Creditors:  Constmo- 
tion  of.  A  firm  composed  of  four  members  was  indebted  to  several 
parties.  The  creditors  signed  an  agreement,  which  commenced  with  a 
recitation  that  they  made,  with  the  members  of  the  partnership*  'Hhe 
arrangement  following  for  the  settlement  of  their  claims,  respectively* 
against  said  partnership  and  its  members. "  It  then  provided  that  the 
jmrtners  should  at  once  transfer  to  a  trustee  named  certain  specified  prop- 
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erty  in  trast  for  said  creditors;  that  the  trustee  should  proceed  without  i 

delay  to  convert  the  same  into  money,  and,  after  paying  the  expenses  of  ^ 

the  trust,  pay  the  same  pro  rata  to  the  creditor  ^' until  the  satisfaction  ^ 

of  their  claims,"  and  the  residue  return  to  the  partners;  also  that  one  of 

the  firm  should  execute  a  mortgage  on  certain  specified  property  to  said 

trustee  in  trust  for  the  creditors,  conditioned  that  he  would,  in  three  equal 

annual  payments,  pay  said  creditors,  or  said  trustee  for  said  creditors. 

"any  balance  of  their  said  claims  which  the  said  other  property  and  assets 

and  the  proceeds  thereof  should  be  insufficient  to  pay. "  and  then  closed 

with  this  stipulation:   "The  foregoing  conditions  being  complied  witk, 

we  agree  to  extend  the  time  of  payment  of  our  claims  one-third  in  one 

year,  one-third  in  two  years,  and  one-third  in  three  years."    Held^  that 

the  firm*  having  performed  all  the  conditions  prescribed  on  its  part,  was 

entitled  to  claim  from  the  creditors  simply  an  extension  of  tJie  time  of 

payment  of  its  indebtedness,  and  that  there  was  no  agreement,  express  or 

implied,  on  the  part  of  the  creditors  to  release  any  of  the  firm,  or  to  look 

first  to  the  property  in  the  hands  of  the  trustee,  and  secondly  only  to  the 

mortgage  security  for  the  satisfaction  of  their  claims;  and,  further,  that 

three  years  having  elapsed  from  the  date  of  the  agreement  any  creditor 

could  maintain  his  action  against  the  firm  for  the  unpaid  portion  of  his 

claim. 

1  Contract:  Bales  of  Ck>nBtruotion.  Where  a  contract  is  clear  and  un- 
ambiguous in  its  terms,  it  is  the  best  evidence  of  the  intention  and  agree- 
ment of  the  parties,  and  an  allegation  in  a  pleading  thereon  that  the  par- 
ties by  that  agreement  intended  something  different  from  the  plain  import 
of  its  language,  may,  at  least  when  there  is  no  claim  of  mistake,  fraud, 
or  imposition,  be  disregarded. 

S.  Pleading:  BlllB  and  Notes:  Sufiftcienoy  of  Answer.  A  defense  in  an 
answer  to  an  action  on  a  promissory  note,  which  alleges  that  the  plaintiff 
has  received  from  a  certain  trustee  large  sums  of  money  in  part  payment 
of  the  note,  and  in  excess  of  the  amounts  credited,  and  that  the  amount 
thus  paid  is  unknown  to  defendants,  and  known  only  to  the  trustee  and 
the  plaintiff,  should  be  held  good  on  demurrer,  although  no  amount 
thus  paid  is  specified. 

4.  Bills  and  Notes:  Action  on.    A  party  holding  the  note  of  a  firm,  for 
whose  payment  and  security  such  pirovision  has  been  made  as  specified 
^124   *in  the  agreement  heretofore  described,  may  maintain  an  action  there- 
on, without  first  returning  the  money  received  from  the  trustee,  and  not 
credited  on  the  note,  or  releasing,  assigning,  and  returning  all  right, 
title,  and  interest  he  may  have  in  the  property  transferred  to  such  trustee. 

6. :  Defenses.    The  fact  that  the  property  conveyed  to  such  trustee 

was  and  is  of  value  sufficient  to  pay  all  the  expenses  of  the  trust,  as  well 
as  all  the  indebtedness  of  the  firm,  constitutes  no  defense  to  an  action  on 
such  indebtedness. 

Error  Erom  Lyon  district  oonrt. 

Amos  Bobb;  as  plaintifp,  brought  suit  against  Harvey  Bancroft, 
Carlos  N.  Bancroft,  Robert  E.  Sheldon,  and  Robert  D.  McCarter, 
partners  as  Bancroft  Bros.  &  Co.,  as  defendants,  declaring  against 
the  defendants  on  a  promissory  note  executed  by  the  defendants  in 
their  partnership  name,  '^Bancroft  Bros.  &  Go."  Harvey  Bancroft 
v.13k— 7 
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and  McCarter  alone  were  served,  and  they  answered,  setting  up  nine 
defenses.  Judgment  was  given  for  defendants,  at  the  September 
term,  1873,  of  the  district  court.  Another  action  was  brought  by 
Isaac  M.  Bobb,  as  plaintiff,  against  the  same  defendants,  and  involv- 
ing the  same  questions.  The  two  actions  were  heard  and  decided 
in  this  court  together. 

Orrin  Miller,  for  plaintiff. 

li,  M.  RtLggles,  for  defendants. 

Brewer,  J.  Plaintiff  in  error  (plaintiff  below)  broaght  his  action 
against  the  defendants  upon  a  promissory  note.  The  petition  was  in 
the  ordinary  short  form.  The  defendants,  or  rather  the  two  of  them 
who  were  served,  filed  an  answer  with  several  defenses.  To  these  a 
demurrer  was  filed,  which  was  overruled  as  to  the  second,  third, 
fourth,  sixth,  and  seventh  defenses.     To  reverse  this  ruling  on  the 

demurrer  plaintiff  brings  this  proceeding  in  error. 
*125     *The  second  defense,  which  presents  the  substantial  merits 

of  the  controversy,  is  as  follows.  It  appears  from  the  peti- 
tion, it  should  first  be  stated,  that  the  defendants  were  partners  un- 
der the  firm  name  of  Bancroft  Bros.  &  Co. ;  that  the  note  sued  on 
was  a  partnership  note,  dated  December  28,  1868,  and  due  in  one 
year.  Now,  the  second  defense  in  the  answer  alleges  that  this  note 
was  the  only  indebtedness  of  the  defendants  to  the  plaintiff;  that  in 
March,  1870,  the  firm  entered  into  an  agreement  with  all  their  cred- 
itors, including  the  plaintiff,  which  agreement  is  then  recited  in  full. 
It  is  this  in  substance :  The  creditors  make  with  the  members  of  the 
partnership  "the  arrangement  following  for  the  settlement  of  their 
claims,  respectively,  against  said  partnership  and  its  members:'' 
The  partners  shall  at  once  transfer  to  a  trustee  certain  specified 
property  in  trust  for  said  creditors.  The  trustee  shall  proceed  with- 
out delay  to  convert  the  same  into  money,  and,  after  paying  the  ex- 
penses of  the  trust,  pay  the  same  pro  rata  to  the  creditors,  "until  the 
satisfaction  of  their  claims,"  and  the  residue  return  to  the  partners. 
Harvey  Bancroft,  one  of  the  firm,  shall  also  at  once  execute  a  mort- 
gage on  certain  specified  property  to  said  trustee  in  trust  for  said 
creditors,  conditioned  that  he  will  in  three  equal  annual  payments 
pay  said  creditors,  or  said  trustees  for  said  creditors,  "any  balance 
of  their  said  claims  which  the  said  other  property  and  assets,  and 
the  proceeds  thereof,  shall  be  insufficient  to  pay;"  and  then  follows 
this  stipulation:  "The  foregoing  conditions  being  complied  with,  we 
agree  to  extend  the  time  of  the  payment  of  our  claims,  one-third  in 
one  year,  one-third  in  two  years,  and  one-third  in  three  years," — 
which  agreement  was  signed  by  all  the  creditors.  The  defense  also 
alleges  that  defendants  conveyed  the  property  to  the  trustee  as  re- 
quired;  that  the  trustee  received  the  property  and  accepted  the  trust; 
and  that  Harvey  Bancroft  executed  the  mortgage  as  stipulated  in  the 
agreement.     The  question  then. arises  as  to  the  effect  of  this  agree- 
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ment.  Was  it  simply  an  extension  of  time  by  the  creditors,  or  did 
it  change  the  form  of  the  debt,  and  the  person  of  the  debtor  ? 
*126  Connsel  for  de^fendant  in  error  claim  that  the  intention  of  the 
parties,  as  expressed  by  the  instrnment,  was  '*(!)  that  the  de- 
fendants  should  convey  certain  property,  specifically  described  in  the 
instrument,  to  the  trustee  therein  named;  (2)  that  the  defendant  Har- 
vey Bancroft  and  his  wife  should  make  and  deliver  to  this  trustee  a 
mortgage  upon  certain  property  ^mentioned  and  described,  which  was 
to  be  conditioned  that  the  defendant  Harvey  Bancroft  should  pay  all 
of  the  indebtedness  of  the  partnership  which  the  property  transferred 
to  the  trustee  should  be  insufficient  to  pay ;  (3)  that  the  creditors  (in- 
cluding plaintiff  in  error)  jvould  thereupon  release  their  several  claims  as 
ftgainat  the  defendants,  respectively,  and  look  only  to  the  trust  fund  in 
the  hands  of  the  trustee  for  the  payment  of  their  several  claims,  and  to 
Harveif  Bancroft  for  any  balance  that  might  he  due  to  them  on  their  claims 
lifter  the  trust  fund  had  been  exhausted  in  the  payment  of  their  claims; 
(4)  that  the  trustee  should  dispose  of  the  property  thus  to  be  trans- 
ferred to  him  without  delay,  and  apply  the  proceeds  pro  rata  to  the 
payment  of  the  various  claims  of  their  creditors  until  such  claims 
should  be  satisfied  ;  (5)  that  in  case  this  trust  fund  should  be  insufi]- 
cient  to  pay  the  full  amount  due  to  each  creditor  out  of  it,  the  credit- 
ors should  postpone  the  payment  of  this  deficiency  so  that  Harvey 
Bancroft  would  be  obliged  only  to  pay  one- third  of  it  in  one  year,  one- 
third  in  two  years,  and  the  remaining  third  in  three  years."  Coun- 
-sel  also  alleges  in  this  second  defense  that  such  was  the  understand- 
ing and  agreement  of  the  parties. 

The  contract  speaks  for  itself.     The  parties  have  reduced  their 
agreement  to  writing,  and  that  writing  is  the  best  evidence  of  their 
agreement.     True,  if  the  contract  is  fairly  susceptible  of  more  than 
one  construction,  that  which  is  alleged  to  be  the  true  construction 
and  the  intention  of  the  parties  will  be  taken  to  be  correct  when  the 
qaestion  arises  on  demurrer.     Craft  v.  Bent,  8  Kan.  *328.    But  this 
rule  does  not  apply  when  the  contract  is  clear  and  unequivocal.    Then 
an  allegation  that  so  and  so  was  the  intention  and  understanding  of 
the  parties  will  be  held  for  naught,  as  against  the  obvious  import  of 
the  language.     Now,  we  fail  to  see  in  this  contract  anything 
*127    *  which  directly  or  by  implication  contains  any  such  stipula- 
tion as  appears  in  the  third  paragraph  of  the  quotation  from 
counseFs  brief.     There  is  certainly  no  express  stipulation  to  release 
any  one,  or  to  look  to  any  particular  fund  or  funds  for  payment.    On 
the  contrary,  the  simple  agreement  of  the  creditors  is  to  give  an  ex- 
tension of  one,  two,  and  three  years.     That  which  the  debtors  were 
to  do  is  plainly  stated,  and  then  as  plainly  is  it  said :  **The  foregoing 
conditions  being  complied  with,  we  agree  to  extend  the  time  of  the 
payment  of  our  claims,"  etc.     That  which  each  party  was  to  do  ap- 
pears as  clearly  and  plainly  as  language  can  make  it.     The  one  was 
to  secure,  the  other  extend. 
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Counsel  lays  some  stress  on  the  use  of  the  word  "settlement"  in 
the  first  daase  of  the  agreement,  whioh  is  as  foUows:  "The  under- 
signed,  creditors  of  the  late  copartnership  of  Bancroft  Bros.  &  Co., 
of  Columbus,  Ohio,  make  with  the  members  of  said  partnership  the 
arrangement  following  for  the  settlement  of  their  claims,  respectively, 
against  said  partnership  and  its  said  members;"  and  argues  that,  as 
it  could  not  mean  arrangement  of  .socounts  so  as  to  ascertain  the  bal- 
ance due,  it  must  mean  payment  Ik  IvHL  The  word  "settlement"  ia 
not  necessarily  used  with  either  signification.  There  would  be  no  im- 
propriety in  its  nse  in  reference  to  just  such  a  transaction  as  is  dis- 
closed here.  The  creditor  extends  time  and  obtains  security.  He  may 
properly  say  he  has  thus  settled  his  claim.  He  has  made  a  new  ar- 
rangement in  reference  to  \t.  But  whatever  force  the  word  "settle- 
ment" might  have,  standing  by  itself,  it  is  here  qualified  by  preced- 
ing language.  The  creditors  make  "the  arrangement  following  for 
the  settlement,"  etc.  This  refers  us  to  the  stipulations  following  to 
ascertain  what  kind  of  a  settlement  they  did  make.  It  is  to  them  we 
must  look  to  determine  the  nature  of  the  agreement  and  the  rights 
of  the  parties. 

Counsel  claims  that  such  a  construction  makes  the  contract  strange, 
harsh,  and  inequitable.  It  does  not  seem  so.  The  defendants  were 
in  debt.  Some  of  those  debts  were  due.  As  to  the  others  we 
*128  are  not  advised.  They  had  some  property  *whicb  was  lia- 
ble for  those  debts.  It  was  their  duty  to  pay  them,  and  to  use 
their  property  therefor.  To  convert  property  into  money  by  judicial, 
proceedings  always  involves  considerable  waste.  They  surrendered 
certain  property  absolutely,  and  gave  other  as  security, — whether 
adequate  or  not  we  are  not  advised, — and  obtained  a  considerable 
extension  of  the  time  of  payment.  This  is  certainly  no  small  con*' 
sideration  to  men  in  business.  The  contract  might  or  might  not  be 
a  generous  one  on  the  part  of  the  creditors.  If  the  value  of  the  prop- 
erty surrendered  and  mortgaged  was  but  a  small  per  cent,  of  the  in- 
debtedness, then  the  contract  was  a  very  liberal  one;  if  greater  than 
the  indebtedness,  not  so  much  co.  But  it  is  useless  to  speculate  as 
to  which  party  profited  by  the  agreement.  It  is  enough  for  us  that 
both  parties  entered  into  it,  and  are  bound  by  its  terms. 

We  think  the  contract  clear  and  unambiguous;  that  the  claim 
sued  on  was  not  extinguished  or  released  ab  to  any  of  the  debtors; 
that  the  only  stipulation  of  the  creditors  was  to  grant  an  extension; 
and,  as  this  action  was  not  commenced  until  more  than  three  years 
after  the  date  of  the  agreement,  nothing  in  this  second  defense  dis- 
closes any  defense,  and  the  demurrer  to  it  should  have  been  sus- 
tained. 

In  the  third  defense  of  the  defendants*  answer  they  set  up  that,  by 
the  terms  of  the  written  agreement  set  out  in  the  second  defense  of 
their  answer,  all  of  the  creditors  of  the  defendants,  including  the 
plaintiff,  Amos  Bobb,  expressly  agreed  with  defendants  that  upon 
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defendants'  complying  with  the  terms  of  said  agreement  that  the  cred- 
itors (parties  to  said  agreement)  would  thereupon  cause  William 
Jamison,  the  trustee  mentioned  in  said  agreement,  to  sell  and  dispose 
of  all  the  property,  notes,  and  accounts,  and  all  the  merchandise  as- 
signed to  him,  and  to  pay  the  proceeds  thereof  pro  rata  to  all  of  said 
creditors,  including  the  plaintiff;  and  that  the  plaintiff  and  the  other 
creditors  agreed  to  accept  and  receive  any  and  all  such  pro  rata  pay- 
ments, and  apply  the  same  as  afuU  payment  to  the  amount  of  such 

prorata  payments ;  and  that  said  creditors,  including  the  plain- 
*129    tiff,  would  in  no  event  *and  under  no  circumstances  attempt  to 

enforce  the  payment  or  collection  of  their  claims  until  after  Jam- 
ison should  have  sold  all  of  the  assets  transferred  to  him,  and  applied 
the  proceeds  of  such  sales  pro  rata  to  the  payment  of  all  said  creditors; 
and  that  the  said  creditors,  including  the  plaintiff,  have  "failed,  neg- 
lected, and  refused  to  have  or  compel  the  said  Jamison  to  sell  and  dis- 
pose" of  the  assigned  property,  or  collect  the  bills  and  accounts,  and 
apply  the  proceeds  thereof  pro  rata  to  the  payment  of  said  claims,  and 
that  said  Jamison  has  wholly  failed,  neglected,  and  refused  to  convert 
said  property  into  money,  and  apply  the  proceeds  upon  said  claims,  and 
all  this  without  any  fault  on  the  part  of  the  defendants,  or  either  of  them. 
This,  it  will  be  seen,  simply  sets  up  another  statement  of  the  inten- 
tion of  the  parties  to  the  agreement  previously  recited, — an  intention 
of  which  we  fail  to  gather  any  intimation  from  the  agreement  itself. 
Surely  we  search  in  vain  to  find  in  that  instrument  any  express  agree- 
ment to  wait  till  the  trustee  has  fully  executed  his  trust,  or  to  super- 
vise his  conduct  and  compel  him  to  execute  the  trust,  or  even  to  be 
responsible  for  his  negligence,  delay,  or  misconduct.  Whatever  im- 
plications there  might  be,  there  is  nothing  expressed.  The  demurs 
rer  was  improperly  overruled. 

In  their  fourth  defense  the  defendants  allege  that  the  plaintiff 
has  received  from  Jamison  large  sums  of  money  as  pro  rata  pay- 
ments on  the  note,  in  addition  to  the  amounts  for  which  the  plain- 
tiff has  given  credit  to  the  defendants,  and  that  the  plaintiff  has  neg- 
lected and  refused  to  credit  such  payments  upon  the  note.  The 
plea  further  alleges  that  the  amounts  of  such  payments  are  wholly 
and  solely  within  the  knowledge  of  the  plaintiff  and  Jamison.  We 
see  no  objection  to  this  defense,  at  least  none  that  can  be  considered 
on  a  demurrer.  It  alleges  partial  payments  in  excess  of  those  ad- 
mitted, and,  if  true,  reduces  the  amount  to  be  recovered.  Because 
tbe  defendants  are  ignorant  of  the  amount  actually  paid  they  are 
not  thereby  deprived  of  tbe  beneiit  of  such  payments,  or  the  right  to 
prove  as  large  an  amount  as  possible.     The  demurrer  to  this  count 

was  properly  overruled. 
*130    *The  sixth  defense  in  the  defendants'  answer  alleges  that  the 

plaintiff  must  first  deliver  and  return  to  the  defendants  all  of 
tbe  money  that  he  has  received  from  Jamison,  and  not  credited  upon 
the  note,  and  also  release,  assign,  or  return  to  the  defendants  all 
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right,  title,  and  claim  or  interest  the  plaintiff  may  have  in  or  to  any 
of  the  property  assigned  by  the  defendants  to  Jamison  on  the  eleventh 
of  March,  1870;  or,  in  other  words,  the  claim  is  that  a  creditor,  hav- 
ing a  note  which  is  secured,  must,  before  he  can  maintain  an  action 
at  law  on  the  note,  release  and  return  the  security.  We  do  not  so 
understand  the  law.  The  creditor  may  ignore  the  security  altogether, 
and  sue  upon  his  note.  Of  course,  whatever  money  has  been  real- 
ized from  the  security  is  a  credit  on  the  note;  and  if  after  the  note, 
or  the.  judgment  rendered  thereon,  has  been  fully  paid,  the  creditor 
still  holds  any  security,  he  may  be  compelled  to  release  and  return 
it.  Perhaps,  also,  in  some  cases,  equity  might  interfere  and  compel 
restitution  before  or  at  the  time  of  payment,  but  we  doubt  whether 
equity  would  ever  make  the  release  of  the  security  the  prerequisite 
to  an  action  on  the  debt.     The  demurrer  was  improperly  overruled. 

The  seventh  plea  of  the  defendants  alleges  that  the  property  trans- 
ferred and  delivered  by  the  defendants  to  Jamison  was  and  is  suffi- 
cient in  valtbe  to  have  paid  any  and  all  of  the  indebtedness  of  the 
firm  of  Bancroft  Bros.  &  Co.,  and  also  the  expenses  of  carrying  out 
the  terms  and  conditions  of  the  assignment.  We  need  hardly  com- 
ment upon  this  defense.  For  reasons  already  fully  suggested  it  was 
insufficient,  and  the  demurrer  to  it  ought  to  have  been  sustained. 

The  judgment  of  the  district  court  in  overruling  the  demurrer  to 
the  second,  third,  sixth,  and  seventh  defenses  set  up  in  the  answer 
will  be  reversed;  and  in  overruling  the  demurrer  to  the  fourth  defense 
will  be  affirmed.     The  costs  of  this  court  will  be  divided. 

It  is  understood  that  the  same  questions  are  in  the  succeeding  case 
of  Israel  M.  Bobb  against  same  defendants,  and  the  same  order  will 
be  made  in  that  as  in  this. 

(All  the  justices  concurring.) 
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January  Term,  1874. 

1.  Injunction:   Jurisdiction  of  Judge  at  Chambers.     An  injunction 

may  be  granted  by  the  judge  of  the  district  court  at  chambers,  and  a 
charge  for  the  violation  of  such  injunction  may  be  heard  and  determined 
bj  such  judge  at  chambers. 

2.  Contempts :  Trial  for.    Where  such  a  charge  is  tried  by  the  judge  of 

the  district  court  at  chambers,  and  no  jury  is  asked  for,  and  no  objection 
is  made  nor  exception  taken  to  the  action  of  the  judge  in  trying  the  case 
without  a  Jury,  ?ield,  that  such  judge  does  not  commit  error  in  trying  said 
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charge  without  a  Jury.    And,  semble^  (but  not  decided,)  that  a  party 
charged  with  eontempt  is  not  entitled  to  a  trial 'by  jury  in  any  case.  ^ 

S.  Injunction:  Contempt:  Who  Liable  for.  Where  an  injunction  is  is- 
sued against  a  railway  company,  its  assigns,  agents,. employes,  and  any 
one  acting  by  its  authority  or  in  its  behalf,  but  not  against  the  present 
defendant  by  name;  and  the  present  defendant  x2  the  president  of  the 
railway  company  and  owns  a  majority  of  its  stock,  and  lias  by  contract 
with  the  railway  company  full  control  of  alt  the  property,  franchises,  and 
privileges  of  the  railway  company;  and  where  the  present  defendant  after- 
wards, with  notice  of  said  injunction,  does  what  the  company  is  prohib- 
ited from  doing:  held,  that  he  may  be  prosecuted  for  a  violation  of  said 
injunction. 


4. :  Frooeeding.    The  proceeding  for  the  violation  of  an  injunction 

is  a  summary  proceeding,  and  the  charge  may  be  tried  upon  the  original 
affidavit  filed  in  such  proceeding,  and  not  upon  any  formal  pleadings. 

^See  Peyton's  Appeal,  12  Kan.  *405;  In  re  Pryor,  18  Kan.  72;  In  re  Abeles.  12 
Kan.  451.    Imprisonment  exceeding  five  days,  as  a  punishment  for  contempt,  is 
illegal,  but,  etc..  Ex  parte  Sweeney,  1  Pac.  Rep  879;  appeal  will  not  lie  from  judg- 
ment for  contempt,  and  no  stay  of  proceedings  will  be  granted,  but  if  the  newer 
of  court  is  tyrannically  exercised,  tne  case  may  generally  be  remedied  by  nabeas 
corpus  OT  certiorari,  Tyler  v.  Connolly,  2  Pac.  Rep.  414:  attorney  may  be  disbarred 
for  insulting  a  Judge  outside  of  court,  when.  People  v.  Green,  8  rac.  Rep.  66;  power 
of  derk  to  pay  Jury  fees  out  of  the  county  treasury  upon  mere  neglect  or  failure 
of  losine  party  to  pay  them— not  liable  to  imprisonment  for  not  doing  so  after 
order  of  tne  court,  ifx  parte  Maklnney,  8  Pac.  Rep.  258;  attorney— depriving  of 
liceose— vile  epithets  applied  to  court,  In  re  Brown,  4  Pac.  Rep.  1065;  contenipt 
not  in  court's  presence—requisite  affidavit,  Strait  v.  Williams,  4  Pac.  Rep.  10^; 
injunction— corporation,  Morton  v.  Superior  Ct.  Tulare  Co.,  4  Pac.  Rep.  «I9;  ap- 
pMls  and  puniuiments.  Teller  v.  People,  4  Pac.  Rep.  48;  constructive  contempt 
— ^failure  oi  party  to  appeal — release,  In  re  Dili,  5  Pac.  Rep.  89;  order  of  court- 
fine  and  imprisonment — Vish  habeas  corpits  act,  §  467,  £x  parte  Harris,  5  Pac.  Rep. 
129;  execution  debtor  who  does  not  obey  injunction  in  supplementary  proceed- 
ingB  is  guilty  of,  Nienwaukamp  v.  Ullman,  2  N.  W.  Rep.  181 ;  wrongfully  pun- 
ished for  refusal  to  answer  interrbgatories.  State  v.  Lonsdale,  4  K.  W.  Rep.  890; 
inability  to  comply — not  guilty  of  contempt,  Hogue  v.  Hayes,  5  N.  W.  Rep.  541; 
city  attorney  was  not  guilty  of  contempt  in  obtaining  an  injunctional  order,  Wis- 
consin Cent.  R.  Co.  v.  Smith,  8  N.  W.  Rep.  618;  a  Justice  cannot  commit  for  failure 
to  pay  fine,  unless  imprisonment  upon  such  failure  is  part  of  the  original  judg- 
ment, Lanpher  v.  Dewell,  9  N.  W.  Kep.  101;  board  of  supervisors  cannot  arrest 
witnesses  lor  contempt  in  refusing  to  appear,  In  re  Blue,  9  N.  W.  Rep.  441;  for 
refusing  to  allow  ministers  to  use  a  church,  State  v.  Baldwin.  10  N.  W.  Rep.  645; 
contempt  for  corrupling  witnesses,  Qandy  v.  State,  14  N.  W.  Rep.  148;  defense 
on  merits  for  violatmg  restraining  order,  Koehler  v.  Dobberpuhl,  14  N.  W.  Rep. 
631;  Judgment  for,  may  be  reviewed  on  error  in  supreme  court,  Gandy  v.  State, 
14  K.  'W,  Rep.  148;  method  of  proceeding,  when  not  committed  in  presence  of 
court.  Id. ;  mandamiis  must  point  out  the  very  thing  to  be  done,  and  obedience  be 
compelled  by  process  therefor,  Diamond  Match  Co.  v.  Powers,  16  N.  W.  Rep.  814; 
order  of  court  potting  defendant  in  contempt  for  disobeying  previous  orders  will 
not  be  reversed,  when,  Froman  v.  Froman.  19  N.  W.  Rep.  193;  refusal  to  make 
affidavit.  Code  Iowa,  §g  8692.  8698,  Robb  v.  McDonald,  29  Iowa,  880;  State  v. 
Seaton,  61  Iowa,  564;  S.  C.  16  N.  W.  Rep.  786;  Dudlev  v.  McCord,  22  N,  W.  Rep. 
900,  neglecting  to  plead,  Perrin  v.  Oliver,  1  Minn.  202,  (Gil.  176;)  reading  affidavit 
charging  Judge  with  prejudice.  Ex  parte  Curtis,  8  Minn.  274,  (Gil.  18o;)  failure 
from  inability  to  obey  order,  Register  v.  State,  8  Minn.  214,  (Gil.  185;)  party  not 
entitled  to  Jury,  State  v.  Becht,  28  Minn.  411;  insane— fees  of  judge  upon  com** 
Djtment — county  treasurer  not  guilty  of  contempt  for  refusal  to  pay.  State  v. 
WUoax,  d4  Minn.  148;  municipal  corporation  not  capable'  of  contempt,  Bass  v. 
aty  of  Bhakopee,  27  Minn.  250;  S.  C  4  N.  W.  Rep.  619,  and  6  N.  W.  Rep.  776; 
jsradictional  requisites  of  a  warrant  issued  on  a  charge  of  contempt,  Papke  v. 
npke,  dO  Minn.  260:  8.  C.  15  N.  W.  Rep.  117. 
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Error  from  Saline  district  court. 

On  the  twenty-first  of  July,  1873,  in  action  then  pending  in  the 
Sajine  county  district  court,  wherein  Catherine  Warry  was  plainti£F 
and  Bepublican,  Salina  &  Arkansas  Valley  Railway  Company  was 
defendant,  the  judge  of  said  district  court,  at  chambers,  granted  ''an 
injunction  against  the  Republican,  Salina  &  Arkansas  Valley  Rail- 
way Company,  restraining  said  county,  its  assigns,  employes,  agents, 
or  any  one  acting  in  behalf  of  said  company,  from  entering  upon, 
converting  to  its  own  use,  cutting,  excavating,  digging,  or  in  any  way 
injuring  the  lands  of  the  said  Catherine  Warry."  Abram  Cutler 
owned  a  majority  of  the  stock  of  said  railway  company,  and  was  the 
president  of  said  corporation.  On  the  ninth  of  September, 
*132  1878,  *(said  injunction  not  being  dissolved,  but  remaining  in 
full  force,)  an  affidavit  was  made  and  presented  to  said  judge 
by  the  agent  of  said  Catherine  Warry,  alleging  that,  "in  violation  of 
said  injunction  and  order,  the  said  company,  by  and  through  the  di- 
rections of  one  Abram  Cutler,  and  under  his  full  control,  with  its  em- 
ployes and  workmen,  came  upon  the  said  lands  of  the  said  plaintiff 
in  her  petition  for  injunction  above  mentioned  described,  on  the  morn- 
ing of  September  9, 1873,  and  did  cut,  excavate,  dig,  and  otherwise  do 
great  injury  to  the  plaintiff's  said  lands;"  and  praying  that  the  parties 
violating  said  injunction  might  be  arrested  for  the  contempt  and  vio- 
lation of  said  order  of  injunction.  Said  judge  issued  an  order  to  the 
sheriff,  commanding  him  to  arrest  said  Cutler  and  to  bring  him  before 
said  judge  forthwith,  "to  answer  unto  the  state  of  Kansas  for  a  cer* 
tain  contempt  alleged  againdt  him,"  etc.  Cutler  was  arrested  od 
said  warrant,  and  taken  before  the  judge  at  chambers,  on  the  tenth 
of  September.  He  demurred  to  the  jurisdiction  of  the  judge  to  try 
him  and  render  judgment  against  him  for  such  alleged  contempt,  at 
chambers,  which  demurrer  was  overruled,  and  an  exception  taken. 
He  then  moved  to  be  discharged  on  the  grounds  that  no  injunction 
had  been  issued  against  him,  and  none  had  been  served  on  him,  and 
that  the  affidavit  for  said  attachment  did  not  state. facts  sufficient  to 
constitute  a  breach  of  the  injunction,  which  motion  was  overruled, 
and  an  exception  taken.  And  thereupon  said  judge,  without  any 
plea  or  answer  being  asked  for  or  entered  by  Cutler,  heard  the  evi- 
dence, tried  the  case,  and  adjudged  that  Cutler  pay  a  fine  of  $100^ 
and  costs. 

John  Foster,  for  appellant. 

A  breach  of  an  injunction  is  a  public  offense.  Section  2,  Crim. 
Code;  section  247,  Civil  Code.  A  person  charged  therewith  is  pro- 
ceeded against  under  the  Criminal  Code,  unless  the  act  is  committed 
in  the  presence  of  the  court,  or  judge  sitting  at  chambers,  (sec- 
*183  tion  6,  Crim.  Code;)  and  he  is  tried  by  a  jury,  *(section  197^ 
Crim.  Code;  Const.  §§  6,  10,  Bill  of  Rights.)  The  judge  at 
chambers  had  no  jurisdiction  to  proceed  to  a  final  determination  of 
the  cause.     Section  247,  Civil  Code;  section  2,  c.  28,  Gen.  St. 
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There  was  no  injunction  against  Gntler.  It  was  against  the  rail- 
way company.  In  the  action  of  Warry  against  the  railway  company, 
Abram  Cutler,  on  his  own  application,  after  the  order  of  injunction 
was  granted,  was  made  a  defendant.  He  then  moved  to  dissolve  the 
injanetion,  but  the  district  judge  held  that  he  (Cutler)  had  no  such 
interest  as  entitled  him  to  the  granting  of  a  motion  to  dissolve.  His 
arrest  for  violating  said  injunction  was  illegal,  and  he  should  have 
been  discharged.  Whipple  v.  Hutchinson,  4  Blatchf .  190 ;  People  v. 
Albany  &  V.  R.  Co.,  20  How.  Pr.  858 ;  Weeks  v.  Smith,  3  Abb.  Pr.  211. 

The  affidavit  on  which  the  arrest  was  made,  which  is  the  only  plead- 
ing  in  this  case,  is  insufficient.  It  sets  forth  that  the  injunction  was 
granted  by  the  district  judge,  and  does  not  allege  any  injunction 
against  Cutler,  or  the  service  of  any  order  of  injunction  on  him.  The 
motion  for  a  new  trial  should  have  been  granted. 

Dlegal  testimony  was  admitted.  The  judgment  is  not  sustained 
by  sufficient  evidence.  It  does  not  appear  that  Cutler  was  even  act- 
ing for  said  railway  corporation,  or  that  he  had  anything  to  do  with 
the  act  complained  of. 

Henry  Logan  and  H.  G.  Sheldon,  for  the  State. 

A  breach  of  an  injunction  is  an  offense  against  the  dignity  of  the 
court  or  judge  issuing  the  same,  to  be  punished  as  a  contempt  exclu- 
sively by  the  same  authority,  and  not  to  be  tried  by  a  jury.  Section 
247,  Civil  Code. 

The  voluntary  appearance  of  a  defendant  is  equivalent  to  service. 
Section  67,  Civil  Code;  St.  1868,  p.  642.  And  having  thus  made 
bis  appearance  in  the  civil  action,  and  being  made  a  party.  Cutler  is 
as  much  bound  as  though  originally  served  with  summons. 

The  injunction  of  a  court  of  competent  jurisdiction  must  be 
*134  obeyed,  so  long  as  it  exists,  by  all  parties  upon  whom  it  *has 
been  served.  Miller  v.  Scherder,  2  N.  T.  266;  McCardel  v. 
Peek,  28  How.  Pr.  120.  And  even  though  it  has  not  been  served,  if 
the  defendant  have  actual  knowledge  or  information  that  it  has  been 
panted,  he  is  bound  to  obey  it.  City  of  New  York  v.  Conover,  6 
Abb.Pr.  261 ;  People  v.  Sturtevant,  9  N.  Y.  278;  Thomp.  Prov.  Rem. 
330,  §  6.  Cutler  was  connected  with  and  interested  in  the  railway 
company,  and  was  as  much  bound  by  the  injunction  as  his  principal. 
Smith  V.  Beno,  6  How.  Pr.  124;  Edmonston  v.  McLoud,  19  Barb. 
361 ;  Davis  v.  City  of  New  York,  1  Duer,  451 ;  People  v.  Sturtevant, 
^  N.  Y.  263  ;  Higbie  v.  Edgarton,  8  Paige,  258;  Sullivan  v.  Judah^ 
4  Paige,  444;  Sogers  v.  Paterson,  Id.  450. 

Valentine,  J.  The  defendant,  Abram  Cutler,  was  charged  with 
violating  an  order  of  injunction.  The  injunction  was  granted  by  the 
judge  of  the  district  court  at  chambers,  and  the  trial  was  had  before 
^id  judge  at  chambers.  The  first  question  raised  in  this  case  is 
vith  regard  to  the  jurisdiction  of  the  said  district  judge  to  hear  and 
determine  said  oharge.     The  constitution  of  this  state  provides  that 
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•   ■ 

''the  seveitti  justiceB  and  judges  of  the  courts  of  record  in  this  state 
shall  have  such  jurisdiction  at  chambers  as  may  be  provided  bylaw." 
Const,  art.  3,  §  16.  The  law  provides  that  the  several  judges  of  the 
district  court  may,  at  chambers,  grant  injunctions^  (Gen.  St.  675,  § 
239;)  and  the  law  also  provides  that  the  several  judges  of  the  dis- 
trict courts  may,  at  chambers,  punish  as  for  a  contempt  any  person 
for  disobedience  of  an  injunction  order,  (Gen.  St.  676,  §  247;  Id. 
304,  §  2.) 

But  it  is  claimed  that  the  trial  should  have  been  by  jury.  Now, 
in  the  first  place,  the  defendant  did  not  ask  for  a  jury,  and  he  made 
no  objection  and  took  no  exception  to  the  action  of  the  judge  in  try- 
ing the  case  without  a  jury;  and,  secondly,  we  hardly  think  that  the 
constitution  or  laws  ever  contemplated  that  a  jury  should  be  impan- 
eled in  a  case  like  this.  It  is  true  that  this  kind  pf  a  proceeding  is 
in  the  nature  of  a  criminal  prosecution,  and  perhaps  might  come 
within  the  words  of  section  10  of  the  bill  of  rights,  and  section  197 
of  the  Code  of  Criminal  Procedure;  but  still  it  can  hardly  be  possible 
that  it  was  ever  intended  that  a  case  like  this,  or  any  case  for 
*135  contempt,  should  be  tried  by  a  jury.  Such  a  thing  *has  never 
been  done  ihat  we  are  aware  of.  We  have  never  heard  or 
read  of  a  judge  impaneling  a  jury  to  try  a  proceeding  at  chambers ; 
and  it  was  never  the  right  of  a  party  to  demand  a  jury  to  try  a  charge 
for  disobedience  to  an  injunction  order.  If  a  party  has  a  right  to 
demand  a  jury  in  this  case,  then  every  trial  for  contempt  must  be 
by  jury,  if  a  jury  should  be  demanded.  We  do  not  now,  however, 
choose  to  decide  that  a  defendant  in  a  case  like  this  is  not  entitled 
to  a  jury  if  he  should  demand  it;  for  the  defendant  in  this  case  did 
not  demand  a  jury.  All  that  we  now  decide  is  that  the  judge,  under 
the  facts  and  circumstances  of  this  particular  case,  did  not  err  in 
trying  the  case  himself,  and  without  a  jury.  The  proceeding  was 
regularly  tried  under  section  247  of  the  Code  of  Civil  Procedure. 
Gen.  St.  676. 

The  injunction  was  allowed  and  issued  against  the  Bepublican, 
Salina  &  Arkansas  Valley  Bailway  Company,  "its  assigns,  its  agents, 
its  employes,  and  any  one  acting  by  its  authority  or  in  its  behalf," 
and  not  against  Abram  Cutler  by  name.  In  fact,  he  was  not  a  party 
to  the  .suit  when  the  injunction  was  granted;  but  afterwards  he  be- 
came a  party  thereto  on  his  own  motion,  and  was  a  party  to  the  suit 
at  the  time  of  the  alleged  breach  of  said  injunction  order.  Evidence 
was  introduced  showing  that  he  owned  a  majority  of  the  stock  in  said 
railway  company;  that  he  was  president  of  the  company;  that  he 
had  leased  the  road  from  the  company  for  ninety-nine  years ;  that 
he  had  and  was  to  have  the  full  control  and  management  of  the  same 
for  that  period  of  time;  and  that  he  **wa8  to  survey  and  locate  the 
line  of  road  of  the  said  Republican,  Salina  &  Arkansas  Valley  Bail* 
way,  and  obtain  the  right  of  way  and  depot  grounds  of  and  for  said 
railway  in  the  name  of  the  Republican,  Salina  &  Arkansas  Valley 
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Railway  GompaDy,  but  under  his  own  full  direction  and  control,  and 
at  his  own  expense.^  The  injunction  was  granted  to  restrain  the 
railway  company,  its  assigns,  etc.,  from  constructing  its  road  into  or 
throagh  the  farm  of  Catherine  Warry.  The  road  was  afterwards  so 
constructed,  and  we  think  the  evidence  shows  that  it  was  so 
*136  constructed  with  the  ^approbation,  the  approval,  and  even  by 
order,  and  under  the  direction,  of  the  defendant.  The  evi- 
dence also  shows  that  the  defendant  had  notice  of  the  injunction. 
The  question  now  arising  is  whether  the  defendant,  under  these  facts, 
can  be  held  guilty  of  a  violation  of  said  injunction,  the  injunction 
not  having  been  issued  against  him  personally.  We  think  it  can. 
Persons  may  often  be  held  liable  for  the  breach  of  an  injunction  al« 
thoagh  not  personally  named  in  the  injunction,  nor  even  parties  to 
the  Bait.  Thomp.  Prov.  Bem.  331;  High,  Inj.  §§  859,  863;  and  see 
eases  cited  in  brief  for  the  state  in -this  case. 

The  proceeding  for  the  violation  of  an  injunction  is  a  summary 
proceediDg,  and  the  charge  may  be  tried  upon  the  original  affidavit 
filed  in  such  proceeding,  and  not  upon  any  formal  pleadings.  Civil 
Code,  §  247. 

The  ''illegal  testimony"  complained  of  by  defendant  is  not  very 
specifically  pointed  out;  and  we  have  failed  to  discover  any  illegal 
testimony,  daly  excepted  to,  prejudicial  to  the  defendant.  We  think 
there  is  sufficient  evidence  to  sustain  the  finding- of  the  judge  of  the 
conrt  below. 

There  may  be  some  other  questions  in  this  case  not  raised  by  coun- 
BeFs  briefs,  but  we  do  not  wish  to  be  understood  as  deciding  anything 
not  specifically  mentioned  in  this  opinion. 

The  judgment  of  the  judge  of  the  court  below  is  affirmed. 

(All  the  justices  concurring.) 


Statb  of  Kansas  v.  C.  H.  Gbaham. 
January  Term,  1874. 

Qno  Warranto :  County  Officer :  Forfeiture :  Abandonment.  Where 
a  person  has  been  duly  elected  to  the  office  of  county  treasurer,  and  has 
duly  qualified  and  taken  possession  of  the  office,  and  has,  while  in  pos- 
session of  the  office*  committed  certain  acts,  and  neglected  and  refused 
to  do  certain  other  acts,  which  work  a  forfeiture  of  his  right  to  further 
hold  the  office  if  the  state  should  choose  to  proceed  against  him,  and 
where  he  then,  without  resigning,  and  without  any  judgment  having 
been  rendered  against  him,  but  with  his  right  to  hold  the  office  still  com- 

M87  plete,  abandons  the  office,  Tield,  that  an  action  in  the  nature  of  *qito  war- 
ranto  instituted  by  the  county  attorney  In  the  name  of  the  state,  to  ter- 
minate his  right  to  further  hold  the  office,  may  be  maintained,  notwith- 
standing his  said  abandonment  of  the  office.^ 

'See  Bute  v.  Wilson,  80  Kan.  665;  8.  0.  2  Pac.  Rep.  828;  Graham  v.  Cowgill, 
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Original  proceedings  in  quo  toarranto. 

Qtu)  warranto,  brought  in  this  court  in  the  name  of  "the  state  of 
Kansas,  upon  the  relation  of  A.  M.  F.  Randolph,  county  attorney  of 
CoSey  county,  against  G.  H.  Graham,  county  treasurer  of  said  CoBey 
county,''  to  obtain  a  judgment  of  ouster  against  said  Graham,  remov- 
ing him  from  his  said  office.  [The  petition  was  filed  December  24, 
1873,  and  while  the  action  of  Graham  ▼•  Gowgill,  ante,  *114,  was 
pending  and  undetermined.]  By  a  stipulation  between  the  parties, 
the  plaintiff  was  in  any  event  to  have  judgment  against  defendant  on. 
the  disclaimer  set  up  in  the  second  defense,  which  judgment  was  to- 
take  effect  April  1, 1874.  A  determination  of  the  questions  raised  by 
said  demurrer,  as  to  the  sufficiency  of  the  first  defense  to  the  action, 
was  necessary  to  fix  the  liability  for  the  costs  of  this  proceeding. 

A.  M,  F.  Randolph  and  A,  L.  Williams,  for  the  State. 

The  respondent,  Graham,  admits  that  on  the  seventh  of  November, 
1871,  he  was  duly  elected  to  the  office  of  county  treasurer  of  the  said 
county  of  Coffey  for  the  term  of  two  years,  to  commence  on  the  first 
Tuesday  in  July,  1872,  and  that  subsequently  he  duly  qualified  for 
said  office.  But  he  shows  to  the  court  that  at  the  time  of  the  com- 
mencement  of  this  action,  and  prior  thereto,  and  ever  since  said  time, 
he  has  neither  been  in  the  possession  of  said  office,  nor  of  any  of  the 
rights,  franchises,  or  emoluments  appertaining  to  said  office,  and  that 
during  all  the  time  last  aforesaid  he  has  not  exercised,  nor  attempted 
to  use  or  exercise,  any  of  the  functions  or  rights  belonging  thereto. 
Because  of  the  foregoing  admissions,  and  inasmuch  as  the  re- 
*138  spondent  does,  from  and  after  the  first  day  *of  April,  1874,  (in- 
stead of  from  and  since  the  commencement  of  the  term  of  two 
years,  for  which  he  admits  that  he  was  duly  elected  and  qualified,) 
abandon,  relinquish,  and  disclaim  all  and  every  right,  title,  or  interest 
which  he  may  have  had  or  possessed  in  and  to  said  office,  it  may 
safely  and  very  fairly  be  concluded  and  taken  as  a  fact  to  be  con- 
sidered in  this  cause  that  during  some  part  of  the  time  from  and 
since  the  first  Tuesday  in  July.  1872,  until  the  time  of  the  commence- 
ment of  this  action,  (December  24,  1873,)  the  respondent  was  in 
actual  possession  of  said  office,  and  in  the  full  use  and  enjoyment  of 
all  the  rights,  franchises,  and  emoluments,  and  in  the  discharge  of 
the  duties  thereof. 

Has  the  state  a  right  to  remove  a  county  officer  from  an  office  to 
which  he  has  been  duly  elected  and  qualified,  for  a  term  which  has 
not  yet  expired,  when,  at  the  time  of  the  commencement  of  the  action 
for  that  purpose,  such  officer  was  not  in  actual  possession  of  the  of- 
fice, nor  of  any  of  its  franchises,  and  was  not  then  exercising,  nor  at- 
tempting to  exercise,  any  of  the  rights  and  powers  with  which  the 
law  had  invested  him,  and  was  not  then  performing,  nor  attempting 
to  perform,  any  of  the  duties  by  law  imposed  upon  him,  and  when 
said  officer  had  not  resigned  ?  We  say,  of  coarse,  that  under  such 
circumstances,  an  action  will  lie, — particularly  when,  as  in  the  present- 
case,  the  respondent  seems  to  have  been  put  by  the  pleadings  into* 
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the  predieament  of  having  fallen  still-bom  into  said  office  wherein 
he  has  ever  since  remained  quiescent.  Wbiitr  the  state  admits  that 
it  is  not  sufficient  in  a  petition  to  allege  merdy  that  the  respondent 
claims  to  use  or  exercise  an  office  or  franchise,  and  that  in  such  a 
case  a  plea  denying  the  user  is  sufficient,  yet  the  facts  stated  in  the 
defense  demurred  to  show  something  more  substantial  than  a  mere 
claim  on  the  part  of  the  respondent.  Said  first  defeiise  shows,  in 
sabstance,  that  he  was  duly  elected  to  and  qualified  for  the  office  of 
county  treasurer  of  said  county  for  the  term  of  two  j^ears,  to  com- 
mence on  the  first  Tuesday  in  July,  1872,  and  that  he  now  is  law- 
fully and  rightfully  such  officer  for  said  term,  which  has  not 
M39  yet  expired;  *but  he  confesses  generally  that  he  has  neg- 
lected and  refused  duly  to  exercise  the  rights  and  powers 
which  the  law  and  his  official  bond  and  oath  had  made  it  obligatory 
upon  him  to  use  and  exercise,  and  that  he  has  neglected  and  refused 
to  discharge  each  and  all  the  duties  imposed  upon  him  by  law.  He 
confesses  his  total  and  complete  neglect  and  abandonment  of  said  of- 
fice at  the  time  of  the  filing  of  relator's  petition  prior  thereto,  and  ever 
since  said  time.  Being  still  the  incumbent  dejure  of  said  office,  he 
pleads  nothing  whatever  to  explain,  excuse,  or  Justify  his  said  aban- 
donment, neglect,  and  non-action  in  said  ofiice,  but  by  bis  admissions 
brings  himself  precisely  vithin  the  operation  of  section  180,  c.  25, 
Gen.  St.,  and  the  second  subdivision  of  section  1,  c.  116,  Laws  1871. 
It  is  a  familiar  principle  that  offices,  like  franchises,  may  be  forfeited 
by  non-user,  as  well  as  by  misuser.  State  v.  Allen,  31  Ind.  516-522; 
Page  V.  Hardin,  8  B.  Mon.  666. 
R.  M,  RuggleSf  for  defendant. 

The  only  question,  of  course,  is,  has  the  state  a  right  to  commence 
an  action  to  remove  a  county  officer  from  an  office  when,  at  the  time 
of  the  commencement  of  the  action,  the  officer  is  not  in  the  use  of  the 
office,  or  any  of  its  franchises,  nor  attempting  to  exercise  any  of  the 
hunchises  of  said  office  ?  We,  of  course,  say  that  under  such  circum- 
stances the  action  will  not  lie.  If  an  officer  is  not  acting  as  an  of- 
ficer, nor  attempting  to  act  as  an  officer,  what  is  there  to  remove  him 
from?  If  the  petition  disclosed  that  respondent  was  not  in  the  pos- 
session of  the  office,  and  was  not  using  or  claiming  to  use  any  of  its 
franchises,  would  it  not  have  been  bad  on  general  demurrer  ?  Is  it 
not  one  of  the  necessary  ingredients,  in  a  petition  in  the  nature  of 
qw>  warranto,  to  allege  an  actual  user  and  occupation  ?  If  this  is  so, 
is  it  not  necessary  to  prove  the  allegations  ?  Is  not  this  a  possessory 
action,  brought  by  the  state  to  recover  possession  of  an  office  which 
the  defendant  is  alleged  to  have  forfeited  by  reason  of  certain  acts  ? 
If  this  18  BO,  is  it  not  necessary  to  show  possession  in  fact  at  the  time 
of  commencing  the  action  ?  Is  there  any  other  result  to  be 
*140  ^aceomplished  by  this  action  than  that  of  removing  the  officer 
from  the  office  ?  If  not,  can  he  be  removed  from  that  of  which 
he  is  not  either  in  the  actual  or  constructive  possession  or  occupation  ? 
Has  not  the  defendant,  by  bis  own  acts  in  not  using^  or  occupying. 
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quires  the  jndgment  of  a  court  of  competent  jnrisdietion  to  do  so. 
Graham  v.  Cowgill,  ante,  *114.  Now,  as  the  plaintiflF  is  entitled  to 
the  office,  and  may  take  possession  of  it  at  any  time  that  he  may 
choose,  and  as  it  does  not  seem  from  the  pleadings  that  any  one  else 
is  in  possession  of  the  office,  is  he  not  constructively  in  possession  of 
the  same?  We  know,  from  another  case  in  this  court,  that  another 
person  is  in  fact  in  possession  of  the  office ;  but,  as  that  person  has 
possession  of  the  office  illegally,  we  do  not  think  it  would  affect  our 
decision  of  this  case  even  if  the  fact  of  such  possession  had  been  stated 
in  the  pleadings  in  this  case. 

Section  180  of  the  act  relating  to  counties  and  county  officers  pro- 
vides that  "if  any  *  •  *  county  officer  shall  neglect  or  refuse  to 
perform  any  act  which  it  is  his  duty  to  perform,  or  shall  corruptly  or 
oppressively  perform  any  such  duty,  he  shall  forfeit  his  office,  and 
shall  be  removed  therefrom  by  civil  action  in  the  manner  provided  in 
the  Code  of  Civil  Procedure."  Gen.  St.  294.  The  Code  of  Civil  Pro- 
oedure  provides  that  "such  action  may  be  brought  in  the  supreme 
court  or  in  the  district  court,  in  the  following  cases:  *  *  *  Second, 
whenever  any  public  officer  shall  have  done  or  suffered  any  act  which, 
by  the  provisions  of  law,  work  a  forfeiture  of  his  office;  ♦  ♦  • 
fifth,  for  any  other  cause  for  which  a  remedy  might  have  been  here- 
tofore obtained  by  writ  of  quo  warranto,  or  information  in  the  nature 
of  quo  warranto.'*  Gen.  St.  760,  §  653,  subds.  2,  5;  Laws  1871,  p. 
276,  §  1,  subds.  3,  6.  Sir  William  Blackstone  says  that  *'a  writ  of 
quo  warranto  is  in  the  nature  of  a  writ  of  right  for  the  king  against 
him  who  claims  or  usurps  any  office,  franchise,  or  liberty,  to  inquire  by 
what  authority  he  supports  his  claim,  in  orderto  determine  the  right.** 
3  Bl.  Comm.  262.  Sir  John  Comyn  says  that  "a  quo  warranto  is  in 
the  nature  of  a  writ  of  right  for  the  king,  against  him  who  usurps  or 
claims  any  franchises  or  liberties,  to  say  by  what  authority  he 
*144  claims  them."  Com.  *Dig.  "Quo  Warranto,**  A.  Mr.  Stephen, 
in  speaking  of  the  causes  for  which  an  information  in  the  nat- 
ure of  quo  warranto  will  and  will  not  be  granted,  says:  "But  that 
which  constitutes  a  sufficient  user  depends  upon  the  nature  of  the  of- 
fice or  franchise  claimed.  Thiis,  where  it  appeared,  in  the  case  of  a 
freeman  or  free  burgess  of  a  corporation,  that  he  had  been  sworn  in, 
though  no  act  or  claim  be  stated  to  have  been  done  or  made  by  the 
defendant,  the  informfvtion  was  granted;  and,  though  a  mere  claim 
to  be  sworn  in  is  no  usurpation,  yet  a  swearing  in,  though  defective 
in  law,  may  be;  and  where  a  defendant  had  taken  the  oath  in  such 
a  way  as  he  thought  to  be  sufficient  at  the  time  to  make  him  a  free 
burgess,  it  was  considered  to  be  an  user.**     3  Steph.  N.  P.  2441. 

In  the  present  case  the  defendant  does  not  merely  claim  the  office^ 
but  he  has  a  present  and  existing  right  thereto,  and  a  right  to  tako 
immediate  possession  thereof.  Although  he  has  in  fact  forfeited  his 
right  to  further  hold  the  office,  yet  that  forfeiture  has  never  been  ju- 
dicially declared,  and  until  it  is  so  declared  he  has  a  right  to  hold  the 
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office.  And  no  one  but  the  state  has  any  right  to  ever  ask  that  such 
forfeiture  shall  be  declared.  If  the  state  should  never  have  asked 
that  the  forfeiture  should  be  declared,  he  could  rightfully  and  legally 
hold  Mb  office  until  the  expiration  of  his  term.  It  is  purely  in  the 
discretion  of  the  state  whether  it  will  press  the  forfeiture  or  not.  The 
user  is  certainly  sufficiently  shown.  The  defendant  gave  bond,  was 
sworn  in,  took  possession  of  the  office,  and  exercised  the  functions 
thereof  for  more  than  sixteen  months,  and  still  claims  to  be  legally  en- 
titled to  the  office,  although  he  is  not  attempting  to  exercise  its  func- 
tions. 

*< 

The  demurrer  to  the  first  defense  in  said  answer  will  be  sustained. 
The  judgment  will  be  rendered  in  favor  of  the  plaintiff,  and  against 
the  defendant,  in  accordance  with  the  stipulation  of  the  parties. 

KiNOUAN^  G.  J.,  concurring. 


*U5    *6eoboe  Sheareb  v.  Commissioners  of  Dotjolas  Co. 

January  Term,  1874. 

1.  Eminent  Domain:  Public  Use:  Compensation:  Waiver.  The  legis- 
lature, in  providing  for  the  taking  of  private  property  for  public  uses, 
may  also  prescribe  the  manner  in  which  compensation  therefor  shall  be 
made,  and  if  such  manner  be  free  from  any  unreasonable  requirements, 
may  provide  that  a  failure  to  seek  compensation  in  that  manner  shall  be 
deemed  an  absolute  waiver  of  aU'claims  therefor. 

2. .    Where,  on  the  day  of  the  meeting  of  tlie  viewers  in  proceedings 

to  lay  out  a  public  highway,  the  mother  of  the  owner  of  one  of  the  tracts 
through  which  the  proposed  highway  runs,  was  taken  suddenly  sick«  and 
in  consequence  thereof  such  owner  failed  to  attend  the  meeting  of  the 
viewers,  or  present  any  claim  for  damages,  field,  that  such  failure  was  a 
waiver  of  all  claims  for  damages. 

Error  from  Douglas  district  court. 

This  case  was  tried  in  the  district  court  at  the  August  term,  1873. 
On  the  trial  it  was  admitted  that  the  road  had  been  legally  laid  out 
over  pliuntifP's  land ;  that  his  claim  for  damages  ira/B  presented  to  de- 
fendants before  they  acted  on  the  report  of  the  viewers;  that  no  dam* 
ages  had  been  allowed  pliuntiff ;  and  that  his  damages  by  reason  of 
said  road  were  $500.  Finding  and  judgment  in  favor  of  the  defend- 
ants. 

Thacher  d  Stephens,  for  plaintiff. 

It  is  conceded  that  the  power  to  take  private  property  for  public 

Qses  is  confided  to  certain  tribunals,  and  that  the  road  in  question 

was  a  public  aecessity.    This  was  found  through  constitutional  modes. 

It  will  alao  be  conceded  that  the  public  cannot  take  private  property 

v.ISk— 8 
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«7ithont  compensation;  but  it  will  be  claimed,  and  it  is  not  denied, 
tbat  this  claim  for  compensation  mast  be  made  in  the  manner  pre- 
scribed by  law.  Yet  it  will  also  be  conceded  that  the  law  does 
*146  not  demand  *an  impossible  or  unreasonable  thing,  and  that, 
where  necessity  interposes  between  a  person  and  the  assertion 
of  bis  claim  for  compensation,  he  does  not  thereby  lose  his  right  if  be 
seeks  the  first  opportunity  to  assert  it.  The  real  question,  therefore, 
which  the  record  opens  for  settlement  here  is  whether  any  circum- 
stances will  waive  the  requirements  of  section  5,  c.  89,  Gen.  St.,  re- 
specting the  presentation,  by  the  owner,  of  a  written  claim  to  the  view- 
ers for  damages  to  his  land  by  reason  of  the  road;  and, if  so,  whether 
those  detailed  in  this  case  are  sufficient.  We  suppose  it  will  hardly 
be  claimed  that  in  case  of  clear,  positive  inability  of  a  party,  with- 
out negligence,  to  be  present  at  the  meeting  of  the  viewers,  though 
duly  notified  to  be  present,  a  total  denial  of  all  compensation  for 
damages  follows.  Equity  would  always  interfere  against  so  uncon- 
scionable a  result.  But  the  case  in  question  is  in  no  way  inferior 
to  the  one  supposed.  The  duty  of  a  son  to  a  sick  and  dying  mother 
presents  full  as  strong  an  impossibility — at  least  it  ought  to — as  per- 
sonal disability.  Had  plaintiff  left  his  sick  mother  under  the  cir- 
cumstances unfolded  in  the  record,  he  would  have  met  and  deserved 
the  scorn  and  execration  of  all  right-minded  persons.  It  will  be  ob- 
served that  the  county  board,  notwithstanding  any  report  of  the  view- 
ers, have  full  control  of  the  question  of  damages.  It  is  provided  in 
section  7  of  the  road  act :  '* All  allowance  for  damages  as  provided  ia 
this  act  shall  be  subject  to  revision  by  said  board  of  county  commission- 
ers." It  provides  further  for  an  appeal  from  their  "award  of  dam- 
ages." Were  it  not  for  this  right  of  appeal  from  their  award  to  a  court 
)f  record  with  a  jury,  the  act  would  be  unconstitutional.  Lamb  v. 
Lane,  4  Ohio  St.  167.  There  is  a  recent  decision  in  Ohio,  (Beckner  v. 
Warner,  22  Ohio  St.  275,)  which  we  think  fairly,  by  its  reasoning,  dis- 
poses of  this  case. 

Barker  dt  Summerfield,  for  defendants. 

The  real  question  in  this  case  is,  had  the  plaintiff  any  standing 
^147  before  the  county  commissioners?  We  submit  that  *he  had 
nothing  to  complain  of  there.  The  commissioners  had  nothing 
before  them  to  act  upon.  The  plaintiff  has  had  his  day  in  court. 
He  Lad  due  notice  that  a  part  of  his  land  would  be  appropriated  for 
public  purposes,  and  that  the  viewers  would  meet  on  a  certain  day 
to  take  into  consideration  his  application  for  damages.  He  failed  to 
appear,  either  in  person,  by  agent,  or  attorney.  He  did  not  send  his 
application  to  the  viewers,  as  he  could  have  done  in  case  he  was  pre- 
Fented  from  presenting  it  in  person.  He  has  waived  bis  right  to 
compensation.  "All  applications  for  damages  shall  be  barred  unless 
they  are  presented  as  provided  in  this  act."  Gen.  St.  899,  §  5.  The 
j>laintiff  clairms  that  he  was  prevented  by  an  unavoidable  casualty 
from  presenting  his  claim  in  time.    But  the  question  of  unavoidable 
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casQftlty  does  not  arise  in  this  case.  Was  it  necessary  for  plaintiff 
to  wait  nntil  the  last  moment  to  present  his  claim  to  the  viewers? 
The  viewers  were  appointed  on  the  eleventh  of  July,  and  met  on  the 
ninth  of  August  following.  The  plaintiff's  mother  was  taken  sick  only 
on  the  day  the  viewers  were  to  meet  and  did  meet*  He  was  not  com- 
pelled to  wait  till  the  last  day  to  prepare  his  appUoation.  He  had 
nearly  a  month  to  do  it  in,  and,  if  he  had  prepared  it  in  time,  how 
easy  it  would  have  been  for  him  to  send  it  to  the  viewers  by  some 
one,  even  on  tbe  last  day.  He  had  nearly  a  month's  notice  of  the 
appointment  of  the  viewers,  and  of  the  time  ordered  ior  their  meet* 
ing,  though  this  notice  may  have  been  only  constructive;  but  he  had, 
as  he  admits,  six  days'  actual  notice,  which  the  law  (section  4  of  the 
road  act)  entitles  him  to,  and  he  could  have  filed  his  written  applica- 
tion, in  accordance  with  section  5,  on  any  one  of  those  six  days.  It 
is  not  a  question  of  casualty,  but  of  laches. 

Brewbb,  J.  This  action  in  the  district  court  was  an  appeal  from 
the  decision  of  the  commissioners  of  Douglas  county,  refusing  to 
grant  to  the  plaintiff  any  damages  on  account  of  the  laying 
*148  out  and  opening  of  a  road  through  his  *farm.  The  facts  are 
as  follows:  The  proceedings  were  all  regularly  had.  The 
plaintiff  was  a  resident  of  the  county,  and  was  duly  notified  of  the 
time  and  place  of  the  meeting  of  the  viewers,  as  required  by  section 
4  of  the  road  act.  An  agreed  statement  of  facts  shows  that,  "on  the 
morning  of  the  day  appointed,  the  plaintiff,  who  lived  about  five 
miles  from  where  the  viewers  were  to  meet,  prepared  his  claim  for 
damages,  had  his  horse  saddled,  and  at  the  door,  to  carry  him  to  the 
place  of  meeting  of  the  viewers  in  time  to  have  met  the  viewers,  and 
present  his  said  claim,  and  intended  so  to  do;  that  his  mother,  a 
resident  of  his  family,  was  taken  suddenly  and  dangerously  ill  with 
a  congestive  chill,  which  in  a  few  days  terminated  in  death;  that 
plaintiff  was  called  upon  and  stopped  from  meeting  with  said  viewers 
to  be  with  his  mother  in  her  illness,  was  with  her  at  her  bedside  at- 
tending upon  her,  and  that  had  it  not  been  for  his  mother's  illness, 
as  stated,  he  would  have  presented  his  claim  for  damages  to  the  said 
viewers,  and  said  viewers  would  have  allowed  plaintiff  his  damages, 
and  reported  favorably  on  laying  out  said  road;  that  plaintiff  ap- 
peared before  the  defendants,  before  they  had  acted  on  the  report  of 
tbe  said  viewers,  and  presented  his  claim  for  damages  in  writing, 
and  made  known  to  them  the  above  facts,"  etc.  We  have  made  this 
lengthy  statement  from  the  admitted  statement  of  facts,  that  the  case 
may  be  clearly  presented.  It  is  not  questioned  by  counsel  for  plain- 
tiff bat  that  defendants  were  entitled  to  judgment  unless  the  circum- 
stances as  detailed  above  were  sufficient  to  waive  the  requirements  of 
section  5  of  the  road  act  respecting  tbe  presentation  by  the  owner  to  the 
viewers  of  a  written  claim  for  damages  to  his  land  by  reason  of  the  road. 
The  section  declares  that  '*all  applications  for  damages  Siball  be  barred 
unless  they  are  presented  as  provided  in  this  act."     Gen.  St.  889,  §  5. 
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The  application  was  not  presented  as  provided,  and  hence,  by  the 
plain  language  of  the  statute,  was  barred.  No  exception  is  named  in 
the  statute.  No  authority  is  given  to  the  courts  to  declare  one.  And 
while  it  cannot  be  denied  that  the  facts  of  this  case  present  a 
*14d  strong  appeal, — show  a  case,  indeed,  which  of  *rigbt  there 
should  be  an  exception, — still  we  do  not  feel  authorized  to  inter- 
polate into  the  statute  a  proviso  or  exception  which  the  legislature  has 
seen  fit  to  omit.  The  power  to  take  private  property  for  public  uses  is 
clear.  The  power  to  name  the  tribunal  to  award  compensation  for 
the  property  taken,  and  to  prescribe  the  manner  in  which  claims  there- 
for shall  be  made  is  equally  clear;  and,  if  the  manner  prescribed  is 
free  from  any  unreasonable  requirements,  it  seems  to  us  also  clear 
that  the  legislature  may  provide  that  a  failure  to  make  the  claim  for 
compensation  in  such  manner  shall  be  deemed  an  absolute  waiver 
thereof,  and  that,  having  made  such  provision,  the  waiver  is  not  in 
any  given  instance  avoided  by  proof  that  the  claimant  failed  to  pur- 
sue the  prescribed  remedy  in  obedience  to  the  dictates  of  friendship, 
or  the  obligations  of  filial  or  social  doty. 

We  do  not  think  the  case  of  Beckner  v.  Warner,  22  Ohio  St.  275, 
conflicts  with  the  views  herein  expressed. 

Begretting  that  our  views  of  the  law  do  not  enable  us  to  give  to  the 
plaintiff  the  relief  he  asks,  we  are  constrained  to  order  an  affirniance 
of  the  judgment. 

(All  the  justices  concurring.) 


GOMMISSIONEBS   07   JefFERSON   Go.  r.    J.  B.  McCliEABT. 

January  Term,  1874 

Oounty  Superintendent:  Salary:  Cities.  The  amount  of  the  salary  of 
each  county  superintendent  of  public  instruction  ia  to  be  determined 
from  the  number  of  children  of  school  ages  within  his  county;  but  all 
incorporated  cities,  including  cities  of  the  third  class,  are  to  be  excluded 
in  taking  the  enumeration  of  the  school  children  for  such  a  purpose. 

• 

Error  from  Jefferson  district  conrt. 

McGleary  presented  to  the  county  board  of  Jefferson  county 
*150     his  claim  for  balance  of  ^salary  claimed  to  be  due  as  countjr 

superintendent,  to  the  amount  of  four  hundred  dollars,  which 
claim  was  disallowed  by  the  county  board,  from  whose  decision  he 
appealed  to  the  district  court.  The  county  board  claimed  that 
McCleary  was  entitled  to  only  $1,200  per  year,  and  had  been  paid  in 
full  at  that  rate.  He  claimed  $1,500,  and  this  action  was  for  the 
difference  between  these  sums  for  sixteen  months.  The  district  court». 
at  the  May  term,  1873,  gave  judgment  in  fayor  of  McCleary. 
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Henry  KeeUr^  Go.  Atty.»  for  plaintiff  in  error. 
J.  £•  Jdinton,  for  defendant  in  error* 

Yalsmtinb,  J.  Counsel  for  defendant  in  error  (plaintiff  below) 
says  that  "there  are  bot  two  qaestipns  in  this  case :  First,  what  salary 
is  the  eonnty  superintendent  of  poblio  instrnetion  entitled  to  in  Jef* 
ferson  county  from  September  1, 1871»  to  January  1, 1878  ?  Second, 
was  the  claim  presented  by  defendant  in  error  to  the  county  board 
'for  all  his  dues  in  full/  and,  if  so,  can  the  verbal  agreement  of  plain- 
tiff and  defendant  that  it  should  not  be  in  full  be  offered  in  evidence  ?" 

1.  The  defendant  in  error  was  county  superintendent  of  public  in- 
struction for  Jefferson  county  from  September  1,  1871,  to  January  1^ 
1873,  and  for  that  time  the  county  board  paid  him  as  salary  $1,600, 
or  at  the  rate  of  $1,200  per  annum.    The  county  board  claims  that 
this  was  all  that  the  defendant  in  error  was  entitled  to  receive,  but  ho 
claims  that  he  was  entitled  to  receive  a  salary  at  the  rate  of  $1,500  per 
ammm.     The  statute  provides  that  "county  superintendents  of  pub- 
lic instruction  of  counties  reporting  three  thousand  and  less 
*151    than  five  thousand  children  over  the  age  of  five,  and  *under 
the  age  of  twenty-one,  years,  shall  receive  a  salary  of  twelve 
hundred  dollars  per  annum;  and  county  superintendents  of  public  in- 
struction of  counties  reporting  five  thousand  children  and  over,  of 
school  ages,  shall  receive  a  salary  of  fifteen  hundred  dollars  per  an- 
num: provided,  that  in  the  above  enumeration  incorporated  cities 
shall  be  excluded."    Laws  1869,  p.  174.     It  seems  to  be  admitted 
that,  nnder  the  above  proviso,  cities  of  the  first  class  and  cities  of  the 
second  class  are  to  be  excluded  from  the  enumeration  in  determining 
the  salaries  of  county  superintendents ;  but  it  is  claimed  thai  cities  of 
the  third  class  are  not  to  be  so  excluded.     The  reasons  for  this  claim 
seem  to  be  as  follows :    (1)  There  were  no  cities  of  the  third  class  when 
the  aet  fixing  the  salaries  for  county  superintendents  was  passed  and 
took  effect;  (2)  when  cities  of  the  third  class  were  organized,  they 
still  remained  under  the  superintendency  of  county  superintendents. 

If  cities  of  the  third  class  are  to  be  excluded  from  said  enumera- 
tion, then  the  defendant  in  error  is  entitled  to  receive  only  $1,200 
salary  per  annum;  but  if  such  cities  are  to  be  included  in  the  enumer- 
ation, then  he  is  entitled  to  receive  $1,500  salary  per  annum.  We 
think  they  are  to  be  excluded.  The  salary  act  provides  that  all  ''in- 
corporated cities  shall  be  excluded."  Now,  cities  of  the  third  class 
are  onquestionably  "incorporated  cities."  They  are  as  much  so  as 
any  other  class  of  cities.  They  are  not  only  so  by  virtue  of  the 
powers,  privileges,  franchises,  and  immunities  granted  to  them,  but 
they  are  so  by  virtue  of  positive  and  specific  enactment.  The  act  in- 
eoiporafing  them  provides  that  ''each  city  governed  by  the  provisions 
of  this  act  shall  be  a  body  corporate  and  politic."  Laws  1869,  p  80, 
$  4;  Laws  1871,  p.  122,  §  18.  The  first  act  incorporating  cities  of 
the  third  elass  was  passed  by  the  same  legislature  that  passed  the  %ct 
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fixing  the  salaries  of  county  snperintendents;  and  it  was  passed  three 
days  earlier.  Hence  the  legislature  must  have  known,  at  the  time 
they  passed  the  act  fixing  the  salaries  of  county  superintendents, 
that  "incorporated  cities"  of  the  third  class  would  soon  come 
*152  into  existence;  *and  hence,  as  they  used  language  in  said  pro* 
viso  broad  enough  to  exclude  all  incorporated  cities,  they  must 
have  intended  to  exclude  cities  of  the  third  class,  as  well  as  other 
cities,  from  said  enumeration.  It  can  hardly  be  supposed  that  the 
legislature,  when  they  used  said  language  excluding  all  incorporated 
cities,  had  forgotten  what  they  had  done  only  three  days  before  that 
time.  We  suppose  it  will  hardly  be  urged  seriously  that  said  proviso 
had  relation  to  such  cities  only  as  were  in  existence  at  the  time  when 
the  act  in  which  said  proviso  is  found  was  passed;  for,  if  such  oon- 
struction  should  be  put  upon  said  proviso,  then  all  cities  of  the  sec- 
ond class  organized  since  the  passage  of  said  act  would  have  to  be 
included  in  the  enumeration  in  determining  the  amount  of  the  salary 
of  county  snperintendents.  Besides,  upon  general  principles  of  con- 
struction said  proviso  could  not  be  so  construed.  It  does  not  pur- 
port to  have  been  passed  for  the  present  only*  Its  operation  is  not 
limited  by  the  language  in  which  it  is  couched  to  things  as  they  ex- 
isted at  the  time  of  its  passage.  On  the  contrary,  it  was  clearly  en- 
acted for  the  future.  It  was  clearly  intended  to  operate  upon  things 
as  they  should  exist  when  its  operation  could  be  called  practically  into 
effect;  and  laws  are  generally  passed  for  a  future  state  of  things,  and 
not  for  the  present  merely.  If  the  salaries  of  the  county  superintend- 
ents of  some  of  the  western  counties  of  this  state  were  to  be  deter- 
mined by  the  number  of  school  children  within  their  respective  coun- 
ties at  the  time  said  act  was  passed,  instead  of  a't  the  present  time, 
their  salaries  would  certainly  not  be  very  large.  But  such  a  con- 
struction cannot  be  put  upon  said  act. 

We  suppose  it  is  hardly  necessary  to  consider  the  other  question 
raised  in  this  case.  The  defendant  in  error  having  been  paid  in  full 
for  his  services  as  county  superintendent,  we  suppose  it  will  make  but 
little  difference  whether  he  and  the  county  board  had  a  verbal  under- 
standing or  not  that  he  was  not  paid  in  full. 

The  judgment  of  the  court  below  is  reversed,  and  cause  remanded 
for  further  proceedings. 

(All  the  justices  concurring.) 


RKED  V.  WILSON.  119 


•153  •LuMON  H.  Beed  V.  Joseph  C.  Wilson. 

J^uary  Term,  1874. 

New  Trial:  ITnaToidable  Casualty  and  Misfortime.  An  averment,  in  a 
petition  to  vacate  a  judgment,  that  certain  glaring  errors  occurred  at  the 
trial,  that  the  trial  closed  on  the  third  and  the  term  of  court  on  the  fifth 
of  the  same  month,  and  that,  owing  to  their  press  of  business,  these  er- 
rors were  accidentalij  omitted  by  counsel  from  the  motion  for  a  new  trial, 
does  not  disclose  any  *' unavoidable  casualty  or  misfortune,"  within  the 
meaning  of  the  statute. 

• 

Error  from  Labette  district  court. 

Beed  filed  a  petition  in  the  district  court,  nnder  section  568  of  the 
Civil  Code,  to  vacate  a  judgment  previously  given  by  said  court  against 
him  and  in  favor  of  Wilson,  and  for  a  new  trial  of  said  action,  on  the 
alleged  ground  that  "by  reason  of  unavoidable  misfortune"  Beed  was 
"prevented  from  properly  defending"  said  action.  To  this  petition 
Wilson  demurred ;  and  at  the  July  term,  1873,  the  district  court  sus- 
tained  the  demurrer. 

Ayres  d  Fox,  for  plaintiff  in  error. 

F.  A.  Bettisy  for  defendant  in  error. 

Bbeweb,  J.  The  defendant  in  error  was  sherifiP  of  Labette  county, 
and  had  seized  certain  cattle  upon  execution.  Plaintiff  in  error 
claimed  that  the  cattle  belonged  to  him,  and  not  to  the  defendant  in 
the  execation.  He  brought  an  action  of  replevin,  and  was  beaten. 
A  motion  for  a  new  trial  was  made  and  overruled,  and  judg- 
*154  ment  rendered  against  him  for  *$  1,000,  the  value  of  the  prop- 
erty as  found  by  the  jury.  Thereafter  he  filed  a  petition  to 
vacate  such  judgment.  A  demurrer  thereto  was  sustained,  and  of 
this  ruling  he  now  complains.  We  think  the  ruling  of  the  district 
eonrt  was  correct.  The  authority  for  this  mode  of  procedure  is  found 
in  section  568  of  the  Code,  (Gen.  St.  742,)  and  the  particular  clause 
under  which  this  petition  was  filed  is  the  seventh,  **for  unavoidable 
casualty  or  misfortune,  preventing  the  party  from  prosecuting  or  de- 
fending."  Now,  we  think  the  petition  comes  far  short  of  showing  any 
**anaToidable  casualty  or  misfortune."  It  alleges  that  upon  the  trial 
she  court  admitted  certain  evidence  of  the  continuance  of  a  partner- 
ship, which  his  oonnsel  had  advised  him  was  not  admissible,  and 
which  he  was  not  therefore  fully  prepared  to  rebut,  and  that  there 
was  DO  sufficient  evidence  of  the  value  as  found  by  the  jury;  that  the 
trial  closed  on  the  third,  and  the  term  of  court  on  the  fifth,  of  April, 
and  that  owing  to  their  press  of  business  these  points  were  accident- 
ally omitted  by  his  counsel  in  the  motion  filed  for  a  new  trial.  Clearly 
this  does  not  show  "unavoidable  casualty  or  misfortune,"  within  ifae 
meaning  of  the  statate.    It  is  for  the  interest  of  the  public,  as  we^^ 
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as  of  the  parties,  that  there  be  a  speedy  end  of  any  litigation.  After 
trial  and  verdict,  motion  for  a  new  trial,  and  judgment,  the  proceed- 
ings shoald  not  bQ  disturbed,  and  the  litigation  reopened,  except  upon 
a  clear  showing  that  the  rights  of  the  defeated  party  have  been  lost 
by  unavoidable  casualty  or  misfortune. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 


*156  'O.  C.  FooTB  and  others  v.  D.  V.  Spraoub.  • 

January  Term.  1874, 

1.  Amendments :  Not  Error  to  Beftise.    Where  an  action  is  brought  upon 

a  promissory  note  indorsed  by  the  payee  thereof  to  fi.  and  then' indorsed 
by  H.  to  the  plaintiff,  and,  after  the  case  is  called  for  trial  upon  the  issues 
made  by  the  petition,  answer,  and  reply,  the  defendants  ask  leave  of  the 
court  to  allow  them  to  amend  their  answer  by  verifying  the  same  so  as 
to  put  In  issue  the  indoi-sements  on  said  note,  but  said  defendants  do  not 
make  any  showing  of  diligence  or  merits,  nor,  indeed,  any  showing,  Juldf 
not  error  for  the  court  to  refuse  to  allow  said  amendment.^ 

2.  Principal  and  Surety:  Bills  and  Notes:  Makers.    In  an  action  on  a 

promissory  note  against  two  persons  who  executed  the  note  apparently 
as  joint  principals,  but  who  were  in  fact,  one  a  principal,  and  the  other 
his  surety,  and  where  the  pleadings  show  this  fact,  and  the  petition  asks 
for  a  judgment  against  the  surety  only  as  a  surety,  and  no  issue  is  made 
upon  the  subject,  and  the  surety  does  not  ask  the  court  to  render  a  judg- 
ment against  himself  only  as  a  surety,  and  it  does  not  seem  that  the  at- 
tention of  the  court  was  ever  called  to  the  fact  that  the  surety  was  only 
a  surety,  held,  not  error  for  the  court  to  render  judgment  against  the 
makers  of  the  note  as  though  they  were  both  principals.' 

1  Generally,  Foreman  v.  Carter,  9  Kan.  458;  of  appeal-bond.  Gates  v.  Sanders, 
posit  *411:  construction  of  section  139  of  the  Oode,  Kansas  Pac.  Ry.  Co.  v.  Sal- 
mon, 14  Kan.  521;  of  date,  Kansas  Pac.  Ry.  Co.  v.  Kunkel.  17  Kan.  1^;  discretion 
of  court,  Davis  v.  Wilson,  11  Kan.  *74;  Hobson  v.Ogden,  Id  Kan.  888;  error  to 
allow,  Beyer  v.  Reed,  18  Kan.  86;  error  to  refuse,  Wright  v.  Bacheller,  16  Kan. 
259;  correcting  name,  Dewey  v.  McLain,  7  Kan.  ^:  Cavenaugh  v.  Fuller,  9  Kan. 
160;  Henderson  v,  Sletter,  81  Kan.  56,  S.  C.  2  Pac.  Rep.  849;  notice  of,  Haight  v. 
Schuck,  6  Kan.  118;  Leavenworth,  L.  &  G.  R.  Co.  v.  Van  Riper,  19  Kan.  817;  St. 
Louis  A  S.  F.  Ry.  Co.  v..  McReynolds,  24  Kan.  868;  of  pleadings,  Fitzpatrick  v. 
Gebhart,  7  Kan.  28,  and  note;  change  of  name  of  corporation,  Paola  T.  Co.  v. 
Krutz,  22  Kan.  727;  considered  as  made,  Sanford  v.  Willets,  29  Kan.  647;  Bank  y. 
Ober,  81  Kan.  599;  S.  C.  8  Pac.  Rep.  827;  without  leave.  Pierce  v.  Myers,  28  Kan. 
864;  Quinlan  v.  Danford,  Id.  507;  of  officers'  return,  Rapp  v.  Kyle,  26  Kan. 
89;  Kirkwood  v.  Reedy,  10  Kan.  841;  Wilkins  v.  TourteUott,  28  Kan.  825;  of 
bill  of  particulars.  School -district  v.  Dudley,  28  Kan.  160;  Kansas  City,  Ft.  S.  & 
G,  R.  Co.  V.  Hays,  29  Kan.  198;  Reed  v.  Cooper,  80  Kan.  574;  S.  0.  1  Pac.  Rep. 
822;  Teberg  v.  Swenson,  82  Kan.  224;  S.  C.  4  Pac.  Rep.  88:  of  value.  Neifert  v. 
Ames,  26  Kan.  515;  of  proof  of  publication,  Hammerslough  v.  Hockett,  80  Kan. 
67;  S.  C.  1  Pac.  Rep.  41;  terms  oi.  Perry  v.  Jones,  18  Kaa.  552:  Wands  v.  School- 
district,  19  Kan.  204. 

'See  full  notes  on  principal  and  surety,  Rose  v.  Willianis*  5  Kan.  292;  Turner  v. 
Hall,  8  Kan.  86;  Ray  v.  Brenner,  12  Kan.  *106. 
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8.]Cortgage0:  ForedloBure:  Amending  Fotition:  Personal  Judgment. 
In  an  action  on  a  promissory  note,  and  to  foreclose  a  mortgage  given  to 
secure  said  note,  it  is  not  error  for  the  court  to  render  a  personal  Judg- 
ment against  a  defendant  who  is  both  a  party  to  the  note  and  mortgage, 
although  the  petition  merely  asks  that  the  mortgage  be  foreclosed,  and 
the  mortgaged  property  sold  to  pay  the  debt,  costs,  etc.,  and  that  execu- 
tion issue  for  the  balance.  Where  the  prayer  of 'the  petition  Is  no  more 
defective  Uian  this,  it  may  be  amended  at  any  time,  without  costs,  so  as 
to  make  it  formal;  and  upon  petition  in  error  it  will  be  considered  as  so 
amended. 

:  Iiiqnidated  Damages :  Attorney's  Fees.    Where  a  mortgage 


contains  a  stipulation  that  the  mortgagor  shall  pay.  not  only  the  debt  se- 
cured by  the  mortgage,  and  interest  thereon,  but  also,  in  case  of  fore* 
closure,  the  costs,  '*and  fifty  dollars  as  liquidated  damages  for  the  fore- 
closure of  the  mortg:age,"  lieldt  that  the  stipulation  for  the  payment  of 
said  fifty  dollars  as  liquidated  damages  is  void,  and  that  a  judgment  ren- 
dered under  such  a  stipulation  for  fifty  dollars  as  attorney's  fees  is  er- 
roneous.   [Dorman  v.  Grozier,  14  l^n.  227. J 

Error  from  Pottawatomie  distriet  court. 

Action  by  Spragne  against  G.  G.  Foote,  Susan  Foote,  and  Samuel 
Cooper,  to  foreclose  a  mortgage.  The  mortgage  was  executed 
*156  by  G.  G.  Foote,  and  Susan,  his  wife,  to  secure  a  *note  given 
by  said  G.  G.  Foote  and  said  Gooper.  A  personal  judgment 
was  rendered  on  the  note  against  the  makers  thereof,  at  the  August 
tenn,  1873,  of  the  district  court,  and  a  decree  of  foreclosure  and  for 
the  sale  of  the  mortgaged  prenuses  was  entered  against  Foote  and 
wife. 

R.  S,  Hiek,  for  plaintifFs  in  error. 

The  district  oourt  erred  in  refusing  leave  to  the  defendants  below 
to  amend  their  answer  by  verifying  the  second  paragraph  thereof, 
denying  the  indorsement  of  the  note.  Had  such  leave  been  granted, 
it  would  have  thrown  the  burden  upon  the  plaintiff  below  of  proving 
the  alleged  indorsement  by  Lewis  to  Hafer.  The  defendants  were 
permitted  to  introduce  evidence  touching  the  indorsement  for  the  pur- 
pose of  letting  in  the  plea  of  usury,  and  Lewis  and  Hafer  were  ex- 
amined as  witnesses  by  defendants  on  that  point.  But  if  the  burden 
of  proving  the  indorsement  had  been  thrown  upon  the  plaint'iff^  (as  it 
would  have  been  by  the  amendment,)  these  witnesses  must  have  been 
made  his,  instead  of  the  defendants',  and  the  defendants  would  have 
had  a  right  to  cross-examine  them,  to  discredit  their  testimony  by 
proving  contradictory  statements,  etc., — advantages  which  they  did 
Dot  and  could  not  have  when  compelled  to  make  them  their  own  wit- 
nesses. 

The  oourt  erred  in  rendering  judgment  against  Cooper  as  a  prin* 
cipal  debtor.  The  defendant  in  error  alleges  in  his  petition  that 
Cooper  signed  the  note  as  surety,  and  prajs  for  a  judgment  against 
him  as  surety  only. 

The  court  erred  in  rendering  a  personal  judgment  against  0.  G, 
Foote.    No  judgment  was  prayed  for  against  him  in  the  petition. 
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The  petition  recites  the  conditions  of  the  mortgage,  and  it  does 
not  appear  that  any  attorney's  fee  was  stipulated  for  therein;  yet 

the  court  rendered  judgment  against  C.  G.  Foote  and  Cooper 
*157     for  |50  as  an  attorney's  fee.     This,  also,  was  error.     *If  it 

be  claimed  that  the  attorney's  fee  was  provided  for  in  the  stip- 
ulation for  "liquidated  damages,"  the  answer  is  that  ^'liquidated 
damages"  are  not  attorney's  fees.  No  judgment  was  asked  for  "liq- 
uidated damages,"  and  none  rendered,  and  none  could  rightfully 
have  been  rendered  had  it  been  prayed  for.  The  evidence  shpws 
clearly  that  more  than  12  per  cent,  interest  was  contracted  for,  with- 
out including  any  damages,  "liquidated"  or  unliquidated.  Eurtz  v. 
Sponable,  6  Kan.*395.  But  whether  it  was  error  not  to  render  judg- 
ment against  Foote  for  an  attorney's  fee,  it  certainly  was  to  render 
such  judgment  against  Cooper,  who  was  not  a  party  to  the  mortgage. 
Case  d  Putnam^  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  on  a  note  and  mortgage  brought 
by  the  defendant  in  error,  as  plaintifiP  below,  against  the  plaintififs 
in  error.  Judgment  was  rendered  in  favor  of  the  plaintiff  below. 
The  plaintiffs  in  error  say,  in  their  brief,  that  "the  district  court 
erred  in  refusing  leave  to  the  defendants  below  to  amend  their  an- 
swer by  verifying  the  second  paragraph  thereof  denying  the  indorse- 
ment of  the  note."  Said  paragraph  does  not  deny  said  indorse- 
ments. It  simply  denies  that  the  indorsements  were  made  "for 
value  received,"  as  stated  in  the  petition,  and  then  admits  the  in- 
dorsements in  the  following  language,  to-wit :  "But  the  said  alleged 
indorsements  and  assignments  were  made  by  the  said  John  Augustus 
Lewis  and  W.  B.  Hafer  without  consideration,  and  only  for  the  pur- 
pose and  with  the  intent  to  prevent  the  defendants  from  setting  up 
and  maintaining  their  defense  to  any  action  that  might  be  brought 
on  said  note  or  mortgage,  or  either  of  them,  as  the  plaintiff  at  the 
time  well  knew."  John  Augustus  Lewis  was  the  payee  of  the  note, 
and  the  mortgagee.  He  indorsed  the  note  and  assigned  the  mort- 
gage to  W.  B.  Hafer;  and  W.  B.  Hafer  indorsed  the  note  and  assigned 

the  mortgage  to  D.  V.  Sprague,  the  plaintiff  below,  (defend- 
*158     ant  in  error.)     The  defendants  set  up  the  defenses  that  ^the 

plaintiff  below  was  not  the  real  party  in  interest,  and  that  the 
note  was  given  in  part  for  usurious  interest.  Upon  the  trial  the  de» 
fendants  attempte'd  to  prove  these  defenses;  but  it  was  not  only 
shown  by  the  evidence  that  Lewis  and  Hafer  indorsed  said  note  as 
alleged  in  the  plaintiff's  petition,  but  that  each  did  it  for  a  full 
and  sufficient  consideration ;  that  Hafer  and  Sprague  were  bona  fide 
purchasers  of  the  note,  without  any  knowledge  on  their  part  that  it 
was  tainted  with  usury,  and  that  Hafer  purchased  the  note  of  Lewis 
before  the  same  became  due.  But  even  if  the  defendants  had  in  said 
paragraph  denied  said  indorsements,  still  the  district  court  would  not 
have  erred  in  overruling  the  application  of  the  defendants  below  for 
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Iea?e  to  amend  their  answer.  It  seems  to  be  admitted  that  the  an- 
swer was  filed  within  the  time  prescribed  by  law.<  But  said  appli- 
eation  to  amend  the  answer  by  verifying  said  paragraph  was  not 
made  nntil  long  after  the  proper  time  for  filing  the  answer  had 
elapsed;  and,  indeed,  it  was  not  then  made  until  the  case  was  called 
peremptorily  for  trial  upon  the  issues  made  by  the  petition,  answer, 
and  reply.  And  when  it  was  made  it  was  not  founded  upon  any 
showing  of  diligence  or  merits.  There  was  no  attempt  made  to  show 
why  the  defendants  did  not  verify  their  answer,  when  they  could  have 
done  80  without  leave  of  the  court,  or  why  they  did  not  make  their 
application  for  amendment  sooner,  or  why  they  did  not  give  to  the 
plaintiflF  notice  that  they  would  make  such  an  application.  We  sup- 
pose  that  it  is  well  known  that  defendants  have  no  absolute  right 
to  amend  their  answers  whenever  they  may  choose  to  do  so.  We 
Bnppose  that  it  is  well  known  that  they  can  amend  only  upon  leave 
of  the  court,  and  upon  such  terms  as  may  be  just,  and  that  the  court 
may  refase  to  allow  any  amendment  of  a  pleading  unless  it  is  first 
shown  by  proper  evidence  that  it  would  work  injustice  to  do  so. 

2.  The  defendants  Cooper  and  C.  G.  Foote  executed  said  note  as 
thoQgb  they  were  both  principals,  and  neither  of  them  as  a  surety 

for  the  other.  But  the  pleadings  show  that  Cooper  was  in  fact 
•159    only  a  surety  for  C.  C.  Foote :  and  *plaintiflf,  in  the  prayer  of 

his  petition,  asks  for  judgment  against  Cooper  only  as  a  surety. 
No  issae,  however,  was  ever  made  on  this  subject.  Cooper  never 
asked  the  court  to  render  judgment  against  himself  only  as  a  surety. 
Indeed,  it  does  not  seem  that  the  attention  of  the  court  was  ever  called 
to  the  fact  that  Cooper  was  only  a  surety.  And  hence  the  court  ren- 
dered judgment  against  Cooper,  as  well  as  against  Foote,  as  though 
they  were  both  principals.  In  this  we  do  not  think  the  court  erred. 
The  court  was  not  bound  to  render  the  judgment  against  Cooper, 
merely  as  a  surety  unless  Cooper  himself  first  asked  that  it  should  be 
done. 

3.  The  plaintiffs  in  error  also  complain  that  the  court  below  ren- 
dered  a  personal  judgment  against  the  defendant  C.  C.  Foote,  al- 
though it  is  claimed  that  the  petition  below  does  not  ask  for  such  a 
:uJgment.  Now,  if  the  petition  does  not  ask  for  such  a  judgment, 
we  think  it  comes  very  near  doing  so.  It  asks  that  the  mortgage 
Bball  be  foreclosed;  that  the  mortgaged  property  shall  be  sold  to  pay 
tbe  debt  evidenced  by  the  note,  and  to  pay  the  costs,  attorney's  fees, 
etc.;  and  that  execution  shall  be  issued  for  the  balance.  And,  be- 
sides, this  is  the  kind  of  judgment  that  the  law  requires  shall  be  ren- 
dered in  such  cases  as  this.  Laws  1870,  p.  175,  §  13.  We  think 
the  court  did  not  commit  any  substantial  error  in  this  respect.  Where 
the  prayer  of  the  petition  is  no  more  defective  than  the  one  in  this 
c&ae,  we  think  it  may  be  amended  at  any  time,  without  costs,  so  as 
^  make  it  formal ;  and  upon  petition  in  error  we  will  consider  it  as 
60  amended. 
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4.  The  petition  reoites  the  oonditions  of  the  mortgage,  which  show 
ihat  the  mortgagors  agreed  to  pay,  not  only  the  principal  of  the  debt 
secured  by  the  mortgage,  and  interest  thereon,  but  also,  in  case  of 
foreclosure  of  the  mortgage,  costs,  *'and  fifty  dollars  as  liquidated 
damages  for  the  foreclosure."  The  petition  then  prays  for  a  judg* 
ment  that  the  mortgaged  property  be  "ordered  to  be  sold,  and  the 

proceeds  applied  to  the  payment  of  said  debt,  costs,  attorney's 
^160    fees,  etc.*'     The  court  rendered  a  ^judgment  for  fifty  dollars 

as  attorney's  fees  for  the  foreclosure  of  the  mortgage,  in  ad- 
dition to  the  debt,  interest,  and  costs.  This  the  plaintiffs  in  error 
elaim  was  erroneous.  Upon  this  question  we  are  inclined  to  think 
the  plaintiffs  in  error  are  correct.  The  case  seems  to  fall  within  the 
decision  made  in  the  case  of  Kurtz  v.  Sponable,  6  Ean.  *395.  The 
stipulation  in  the  mortgage  in  this  case,  as  it  was  in  that,  is  for  a 
certain  sum  to  be  paid  by  the  debtor  as  liquidated  damages  over  and 
above  the  debt  and  interest  and  all  legitimate  costs.  Now,  what  was 
the  term  '^liquidated  damages,"  in  this  mortgage,  designed  to  cover? 
If  it  was  designed  to  cover  attorney's  fees,  why  did  not  the  parties 
say  80  in  the  rtiortgage  ?  If  it  was  designed  to  cover  any  legitimate 
charge  or  expense,  why  did  they  not  say  so  ?  Why  did  not  the  par- 
ties state  precisely  and  definitely  just  what  it  was  designed  to  cover, 
— ^just  what  the  damages  were  intended  to  be  for, — so  that  the  courts 
could  see  whether  the  damages  were  such  as  could  be  allowed  by  law 
or  not?  If  the  damages  were  for  usurious  interest,  then,  of  course, 
they  could  not  be  allowed.  And  would  it  be  proper  to  allow  an  issae 
to  be  framed,  and  a  trial  had,  to  determine  whether  these  '^liqui- 
dated  damages"  were  intended  to  cover  some  legitimate  charge  or 
expense,  or  to  cover  usurious  interest  ?  The  two  cases  of  Kurtz  v. 
Sponable,  supra^  and  Tholen  v.  Duffy,  7  Kan.  *405,  show  nearly 
what  the  opinion  of  the  court  is  upon  this  question.  If  the  stipula- 
tion in  the  mortgage  is  for  the  payment  of  something  which  the  court 
can  see  is  legal,  and  a  valid  and  legitimate  charge  or  expense,  then 
the  court  will  uphold  the  same;  but  if  the  stipulation  is  so  indefinite 
that  the  court  cannot  tell  whether  the  payment  was  intended  to  be  for 
something  legal  or  illegal,  then  the  court  will  not  uphold  the  stipu- 
lation. We  think  the  stipulation  is  void,  and  therefore  the  mortgage 
is  the  same  as  though  there  were  no  such  stipulation  contained  in  it, 
and  therefore  the  judgment  for  fifty  dollars  as  attorney's  fees  is  er- 
roneous.    Stover  V.  Johnnycake,  9  Kan.  *867. 

This  disposes  of  all  the  points  made  in  the  case.  The  cause 
*161    will  be  remanded,  with  the  order  that  the  judgment  of  *the 

court  below  be  modified  so  as  to  correspond  with  this  opinion ; 
and,  although  we  do  not  think  that  the  court  below  erred  in  rendering 
judgment  against  said  Cooper  as  principal  instead  of  as  surety,  yet, 
if  the  said  Cooper  so  desires  it,  the  judgment  may  still  be  further 
modified  so  that  the  judgment  may  be  against  him  as  a  surety  only. 
(All  the  justices  concurring.) 
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G.  M.  Albinbon  and  others  v.  J.  Bobbbtb. 

January  Term,  1874. 

Appeal:  Headings  on.  Where  a  judgment  of  a  justice  of  the  peace  is 
taken  to  the  district  court  on  error,  and  reversed,  and  the  case  retained 
for  trial,  and  no  order  for  pleadings  is  entered,  and  ttie  amount  in  con- 
troversy is  less  than  $100,  it  is  not  error  to  overrule  a  motion  to  dismiss 
the  case  for  want  of  a  petition. 

Error  from  Glond  district  court. 

Roberts  brought  an  action  in  a  justice's  court  against  Albinson  and 
two  others,  which  was  removed  by  petition  in  error  to  the  district 
court.  The  district  court  reversed  the  judgment,  and  retained  the 
action  for  trial*  At  the  August  term,  1878,  of  the  district  court, 
the  defendants  moved  that  the  action  be  dismissed  because  no  peti- 
tion had  been  filed,  which  motion  was  overruled,  and  an  exception 
taken.  A  trial  by  the  court  was  then  had.  The  court  found  for  the 
plaintiff,  and  rendered  judgment  in  his  favor  for  $70.87ti-  and  costs. 

L.  J.  Crans,  for  plaintiffs  in  error. 

The  oourt  erred  in  overruling  the  motion  to  dismiss  for  the  reason 
that  no  petition  had  been  filed. 
*162  The  court  erred  in  trying  the  action  without  the  inter*vention  of 
a  jury,  a  jury  trial  not  having  been  waived  by  the  plaintiffs  in 
error  or  their  counsel.  Const.  §  5,  Bill  of  Bights ;  Civil  Code,  §§  266, 
289.  There  was  no  written  consent  in  person  or  by  attorney  filed  with 
the  clerk,  or  oral  consent  in  open  oourt  entered  upon  the  journal  con- 
ferring such  right  on  the  court.  There  was  no  issue  joined,  (Tar- 
i«ston  V.  Brily,  3  £an.  433 ;  Goff  v.  Bussell,  Id.  212,)  and  until  issue 
joined  between  the  parties  there  was  nothing  to  try,  and  no  form  of 
trial  to  waive.  The  filing  of  a  justice's  transcript  on  appeal  in  the 
district  court  merely  gives  jurisdiction  without  service  of  summons, 
bat  presents  no  issue  whatever. 

The  court  erred  in  rendering  a  judgment,  there  being  no  verdict  or 
legal  finding  on  which  to  found  the  same.  When  the  proceedings  of 
a  JQstiee  of  the  peace  are  reversed,  "the  same  shall  be  retained  by  the 
court  for  trial  and  final  judgment  as  in  cases  of  appeal,*'  Gen.  St. 
7^2,  §  566.  As  the  Code  nowhere  determines  what  the  words,  "as  in 
cases  of  appeal,"  mean,  we  must  seek  the  meaning  of  the  legislature 
elsewhere.  This  we  find  in  section  107,  o.  121,  Comp.  Laws  1862, 
p.  635,  then  in  force  regulating  appeals:  **The  parties  shall  proceed 
in  all  respeots  in  the  same  manner  as  though  the  action  had  been 
orii^nally  instituted  in  the  said  court."  The  Code  provides  what  pro- 
ceedings shall  be  had  in  the  district  court  in  actions  originally  in- 
stitnted  there.  This  court  construed  section  107  in  Tarleston  v. 
Brily,  3  Kan.  *43d.  In  construing  statutes  we  are  compelled  to  ex- 
unine  others  in  pari  tnateria.  Section  566  can  only  be  explained  by 
reference  to  section  107,  o.  121,  Comp.  Laws  1862,  and  the  latter 
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section  is  as  much  a  part  of  the  former  as  though  it  had  been  textu- 
ally  inserted  therein.  The  legislature,  when  it  passed  the  Civil  Code, 
intended  that  error  oases  held  for  trial  should  be  tried  as  appeals 
were  according  to  laws  then  existing.  It  oould  change  the  mode  of 
trial  of  either.  It  has  seen  fit  to  change  the  mode  of  trial  on  ap- 
peals.  If  section  107  had  been  textually  inserted  in  section  566,  the 
amendment  of  section  124  of  the  justices'  act  (Laws  1871,  p.  184) 
could  not  in  anywise  change  section  566.  To  give  such  force 
*163  to  the  amendment  of  said  section  124  as  the  ^district  court 
gave,  is  in  contravention  of  section  16,  art.  2,  of  the  con- 
stitution. 

Noble  d  Gray  and  C.  W,  McDonald^  for  defendant  in  error. 

It  was  not  required  that  the  plaintiff  should  fild  new  pleadings 
when  the  cause  had  been  placed  on  the  docket  for  trial  as  on  appeal. 
Laws  1870.  §  7,  p.  184;  Civil  Code,  §  666. 

As  to  a  jury  being  waived,  no  error  appears  affirmatively  on  the 
record.  The  cause  came  on  to  be  heard,  and  the  defendant  failed  to 
plead,  answer,  or  demur.  It  was  a  case  on  default.  There  is  no  ev- 
idence that  the  defendant's  attorney  was  present  at  the  trial.  •  When 
the  defendant  fails  to  appear,  it  is  not  necessary  that  the  record  shall 
show  that  plaintiff  waived  a  jury.  Civil  Code,  §  289;  Cohen  v.  Ha- 
mill,  8  Kan.  *621. 

Brewer,  J.  Defendant  in  error  obtained  judgment  before  a  justice 
of  the  peace  against  the  plaintiffs  in  error,  which  judgment  was  re- 
versed on  petition  in  error  by  the  district  court.  The  case  was  there 
retained  for  trial,  and  subsequently  judgment  again  rendered  in  favor 
of  the  defendant  in  error.  To  reverse  this  second  judgment  this  pro- 
ceeding in  error  is  instituted.  The  first  ground  of  error  is  the  over- 
ruling by  the  district  court  of  the  motion  to  dismiss  for  want  of  a  pe- 
tition. The  Civil  Code  (Gen.  St.  742,  §  566)  provides  that  a  case 
reversed  shall  be  retained  for  trial  and  final  judgment  "as  in  cases  of 
appeal."  Now,  counsel  claims  that  by  the  law  as  it  stood  at  the  time 
of  the  enactment  of  the  Code,  under  the  decision  of  this  court  in  Tar- 
ieston  v.  Brily,  3  Kan.  ^433,  pleadings  were  required  in  cases  of  ap« 
peal,  and  hence  argues  that  pleadings  were  also  essential  in  oases  of  er- 
ror. Counsel  has  overlooked  the  fact  that  in  1867,  and  subsequent  to 
the  decision  in  Tarleston  v.  Brily,  the  legislature  expressly  declared  that 
no  pleadings  should  be  necessary  in  appeal  cases  where  the  amount 
in  controversy  was  less  than  one  hundred  dollars.  Laws  1867, 
-^164  p.  78,  §  9.  The  amount  in  controversy  *here  is  less  than  one 
hundred  dollars.  Hence,  by  the  oounsel's  own  argument,  no 
pleadings  were  essential  in  this  case,  and  the  court  did  not  err  in 
overruling  the  motion  to  dismiss  for  want  of  a  petition.  We  may  say 
that  independent  of  the  line  of  argument  pursued  by  counsel,  and 
appropriated  by  us,  we  think  the  court  did  not  err  in  overruling  the 
motion  to  dismiss  for  want  of  a  petition. 
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It  is  also  objected  thai  the  record  does  not  show  any  waiver  of  a 
jury,  and  that  therefore  a  trial  by  the  coart  was  erroneous.  The  ac- 
tion was  on  a  promissory  note.  No  denial  under  oath  was  filed*  The 
defendants  were  in  default.  They  did  not  demand  a  jury.  The 
plaintiff  makes  no  objection  to  the  record*     We  see  no  error. 

The  judgment  will  be  afEurmed. 

(All  the  justices  concurring.) 


John  8.  Hook  and  others  t7.  William  N.  Bixbt. 

January  Term.  1874. 

L  Limitation :  Rule  of  Construction.  Where  lumber  is  sold  on  the  nine- 
teenth of  Pebruary,  1870,  and  the  debt  thereby  created  becomes  due  on 
that  day,  but  is  not  paid,  the  party  to  whom  the  debt  is  payable  may  bring 
his  action  therefor  on  the  nineteenth  of  February,  1873. 

i :  Ck>mputation  of  Time.    In  such  a  case  the  time  within  which 

the  creditor  may  commence  his  action  is  computed  by  excluding  the  first 
day  and  including  the  last. 

S.  Witness:  Survivor  of  Contracting  Parties.  Where  certain  persons 
purchase  lumber  on  credit  from  a  firm  composed  of  three  persons,  and 
afterwards  one  of  the  members  of  the  firm  dies,  and  another  member  of 
the  firm  becomes  the  owner  of  the  partnership  assets,  including  said  debt 
for  lumber,  and  the  hist-named  member  of  said  firm  sues  tiie  purchasers 
of  said  lumber  for  said  debt,  held,  that  neither  of  the  defendants  can  tes- 
tify in  such  suit  in  his  own  behalf  concerning  any  transaction  or  com- 
munication had  personally  by  such  defendant  with  the  deceased  member 
of  said  firm.> 

•165    •Error  from  Doniphan  district  court. 

Action  by  Bixby  against  Hook  and  three  others,  on  an  account 
originally  accruing  in  favor  of  a  ilrm  composed  of  said  Bixby  and 
William  D.  Beeler  and  John  S.  Beeler.  Said  William  D.  Beeler 
died  before  the  trial,  which  waB  had  at  the  March  term,  1873,  of  the 
district  court.  Finding  and  judgment  in  favor  of  the  plaintiff  for 
$208.68. 

F,  Af.  Keith  and  Nathan  Price,  for  plaintiffs  in  error. 

Upon  the  facts  the  court  should  have  held  the  action  barred  by 
the  statute  of  limitations.  The  action  clearly  comes  within  the  sec- 
ond subdivision  of  section  IS  of  the  Code,  and  by  its  terms  must  be 
brought  within  three  years  from  the  time  the  right  of  action  accrued. 
This  right  of  action  clearly  accrued  on  the  nineteenth  of  February, 
1S70,  and  by  our  law  if  the  plaintiffs  did  not  pay  on  that  day,  but 

'See  the  full  note,  hy  states,  to  the  case  of  Crowe  v.  Colheth,  24  N.  W.  Rep 
^^9eq.,  as  treating  the  question  of  evidence  as  to  transactions  with  deceased  per 
una. 
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left  defendanVs  mill  with  the  Inmber,  he  coald  immediately  have 
commenced  an  action  by  attachment  against  them.  Now,  the  action 
must  be  brought  within  three  years  from  the  time  the  right  acoraes. 
The  term  "within/'  as  defined  by  Webster,  means  that  which  iejnride 
of  certain  limits.  Now,  what  time  is  within  a  year,  bearing  in  mind 
that  the  law  takes  no  cognizance  of  fractions  of  a  day?  Suppose 
this  lumber  had  been  brought  by  plaintiffs  in  error  on  the  first  day 
of  January,  1870,  when  would  the  year  expire?  Certainly,  on  the 
thirty-first  of  December  following.  The  year  begins  on  the  first  of 
January  and  ends  on  December  31st,  says  the  almanac.  Then  how 
can  any  other  time  be  within  the  year?  and  can  the  case  be  al- 
tered if  the  right  of  action  accrues  on  the  nineteenth  of  February  in- 
stead of  the  first  of  January?  And  we  think  the  authorities  fully 
sustain  this  view.  See  Ang.  Lim.  §  44.  There  are  some  authorities 
which  would  seem  to  view  the  law  differently,  but  these  rest  upon  a 
different  state  of  facts;  as  where  the  party  to  whom  the  right  of  ac- 
tion accrues  was  not  privy  to  the  facts.     Ang.  Lim.  §§  47,  49;  The 

St.  Lawrence,  9  Granch,  120. 
*166     *The  court  erred  in  the  exclusion  of  the  testimony  of  Springer 

and  the  other  witnesses  as  to  the  settlement  with  Beeler.  The 
only  authority  for  excluding  this  testimony  is  section  322  of  the  Civil 
Code.  That  section  would  exclude  these  witnesses  if  Bixby  had  ac- 
quired title  to  the  cause  of  action  immediately  from  Beeler,  deceased; 
but  in  this  case  a  part  of  this  claim  always  was  in  Bixby.  He  only 
derives  a  third  interest  in  it  from  his  deceased  partner.  The  court 
went  beyond  the  letter  of  the  law  in  excluding  this  testimony,  and  we 
do  not  believe  that  the  ends  of  justice  are  promoted  by  courts  going 
beyond  the  law  to  suppress  the  truth. 

The  third  objection  is  that  on  the  facts  shown  plaintiffs  in  error 
were  not  individually  liable.  Their  evidence  shows  that  there  was  a 
church  organization  in  White  Cloud,  known  as  the  Christian  Church; 
that  they  were  erecting  a  church  building,  and  had  appointed  •a 
building  committee,  consisting  of  plaintiffs  in  error  and  Beeler,  the 
deceased  partner  of  Bixby ;  that  said  deceased  partner  was  the  treas- 
urer of  said  committee,  and  made  the  collections  of  the  money  which 
had  been  subscribed  to  aid  in  the  erection  of  the  building.  Now, 
when  this  building  was  completed,  to  whom  would  it  belong?  Cer- 
tainly to  the  Christian  Church  of  White  Cloud.  If  any  of  these  plain- 
tiffs  in  error  the  next  morning  after  the  completion  of  the  building  had 
been  guilty  of  any  violation  of  the  rules  of  the  church,  could  they  not 
have  been  kicked  out  ?  and  could  any  one  of  them  claim  that  he  had 
any  right  or  interest  in  the  church  building  ?  It  certainly  seems  to 
us  that  in  addressing  a  court  so  familiar  with  church  discipline  as 
this,  it  is  useless  to  refer  to  authorities ;  but  we  would  cite  the  court 
to  Chase  v.  Cheney,  10  Amer.  Law  Reg.  (N.  S.)  295,  and  to  Gartin 
V.  Penick,  9  Amer.  Law  Beg.  (N.  S.)  210;  Gartin  v.  Fenick,  5  Bush, 
110;  Chase  v.  Cheney,  68  111.  609. 
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ABari  Perry^  for  defendant  in  error. 

AdTantage  was  songht  to  be  taken  of  the  Btatnte  of  limitations  by 
a  motion  to  dismiss*  Defendant  in  error  submits  that  advan« 
*167  tage  can  only  be  taken  of  the  statute  (1)  by  *demurrer;  (2) 
by  answer;  or  (3)  by  an  objection  to  the  introduction  of  testi- 
mony under  the  petition,  which  is  in  fact  a  demurrer.  Ang.  Lim .  §  285 ; 
Zane  v.  Zane,  5  Ean.  *ld4*  Under  the  earlier  decisions,  an  action 
accrning  on  the  nineteenth  of  February,  1870,  could  not  be  sued  on 
the  nineteenth  of  February,  1873 ;  but  the  weight  of  modern  authori- 
ties is  that  the  first  of  these  days  should  be  excluded  in  the  count, 
and  the  last  included.  See  Ang.  Lim.  §§  43-50,  and  authorities  cited 
in  notes  to  section  60.  By  our  statute  the  first  day  is  to  be  excluded 
io  the  count.     Civil  Code,  §  722. 

Upon  the  question  of  the  admissibility  of  testimony  offered  by  de- 
fendants below,  we  submit  that  the  testimony  was  properly  excluded. 
Bixby  was  surviving  partner  and  assignee  of  the  firm  of  W.  D.  Beeler 
&  Sons,  of  which  firm  W.  D.  Beeler  had  deceased.  Under  section 
322  of  the  Code  the  proffered  testimony  was  properly  excluded. 

YALEMTira,  J.  This  was  an  action  on  an  account.  It  was  com* 
menced  in  a  justice's  court,  appealed  to  the  district  court,  and  then 
broQght  on  petition  in  error  to  this  court.  It  is  uncertain  what  ques- 
tions are  really  presented  to  us  for  our  consideration.  No  case  was 
made  for  the  supreme  court,  as  might  have  been  done  under  the  stat- 
utes enacted  for  that  purpose,  (Gen.  St.  737;  Laws  1870,  p.  169; 
Laws  1871,  p.  274;)  and  hence  it  would  seem  that  the  whole  record 
should  have  been  brought  to  this  court.  But  the  pleadings,  however, 
are  not  brought  to  this  court.  The  record  does  not  purport  to  con* 
tain  all  the  evidence;  and  while  a  motion  was  made  to  set  aside  the 
findings  of  the  court  below,  and  for  a  new  trial,  yet  the  record  brought 
to  this  court  does  not  show  upon  what  ground  such  motion  was  founded, 
or  apon  what  ground  the  new  trial  was  asked.  The  trial  in  the  court 
below  was  before  the  court  without  a  jury.  The  court  made  a  general 
finding  for  the  plaintiff  below,  defendant  in  error,  and  made  no  spe- 
cial findings;  nor  was  the  court  asked  to  make  special  findings. 
*168  The  judgment  was  rendered  in  accordance  with  said  "^general 
finding.  Now,  we  cannot  reverse  said  judgment  on  the  ground 
that  it  is  not  sustained  by  sufiicient  evidence  when  we  have  not  got 
all  the  evidence,  and  when  no  motion  was  ever  made  to  set  aside  said 
jodgment  or  finding  on  the  ground  that  it  was  not  sustained  by  suffi- 
cient evidence. 

It  is  claimed  that  the  cause  of  action  was  barred  by  the  statute  of 
lunitations;  but  the  only  way  in  which  the  question  was  raised  in  the 
court  below  was  by  a  motion  made  to  dismiss  the  action.  Now,  if 
&ny  item  of  the  account  sued  on  was  not  barred,  then  this  motion 
should  hare  been  overruled.  In  fact,  unless  the  plaintiff's  pleading 
ihowed  affirmatively  upon  its  face  that  every  item  of  the  account  was 
V.13K— 9 
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barred,  the  motion  could  not  be  sustained.  This  motion  was  made  in 
the  district  court  after  a  trial  had  already  been  had  upon  the  merits 
of  the  action  in  the  justice's  court ;  and  after  the  motion  was  over- 
ruled both  parties  again  proceeded  to  a  trial  upon  the  merits  of 
the  action  in  the  district  court.  But  the  cause  of  action  was  not 
barred;  or  at  most,  the  last  items  thereof  were  not  barred.  The  cause 
of  action  accrued,  as  is  claimed  and  admitted,  on  February  19, 1870, 
and  the  action  was  commenced  on  February  19,  1873.  Oar  Code  of 
Civil  Procedure  provides  that  *' civil  actions,  other  than  for  the  re- 
covery of  real  property,  can  only  be  brought  within  the  following 
periods  after  the  cause  of  action  shall  have  accrued,  and  not  after- 
wards :  »  »  *  Secondy  within  three  years,  an  action  upon  con- 
tract, not  in  writing,  express  or  implied."  Gen.  St.  638,  §  18.  And 
the  same  Code  ^provides  that  "the  time  within  which  an  act  is  to  be 
done  shall  be  computed  by  excluding  the  first  day  and  including  the 
last;  if  the  last  day  be  Sunday,  it  shall  be  excluded."  Gen.  St.  771, 
§  722.  The  action  in  the  present  case  was  founded  upon  an  account 
for  lumber  sold.  Now,  suppose  the  lumber  to  have  been  sold  on  any 
hour  of  the  day  of  February  19,  1870,  and  suppose  the  action  to  have 
accrued  on  the  very  hour  that  the  lumber  was  sold.     Then,  according 

to  the  letter  of  the  statute  of  limitations,  the  plaintiff  would 
*169     have  had  until  the  same  hour  of  the  day  of  Feb^ruary  19, 

1873,  within  which  to  commence  his  action,  for  the  three  years 
could  not  expire  sooner.  If,  for  instance,  the  lumber  was  sold  at 
noon  of  February  19,  1870,  the  plaintiff  would  have,  according  to  the 
letter  of  the  statute,  until  noon  of  February  19,  1878,  within  which 
to  commence  his  action,  for  three  years  could  not  elapse  before  that 
time.  Now,  as  the  plaintiff  in  the  case  supposed  has  a  half  of  the 
first  day  in  which  to  sue,  and  a  half  of  the  last  day  in  which  to  sue, 
the  statute  for  the  computation  of  time  comes  in  and  says  that  the 
time  within  which  the  plaintiff  may  sue  shall  be  computed  by  exclud- 
ing the  whole  of  the  first  day  and  including  the  whole  of  the  last; 
that  is,  he  may  have  the  whole  of  the  last  day  within  which  to  sue 
instead  of  the  half  or  any  other  part  of  that  day  only.  This  is  rea- 
sonable, and  it  is  in  accordance  with  the  statutes,  and  it  is  probably 
in  accordance  with  the  weight  of  authority.  See  2  Pars.  Con.  662- 
664;  Ang.  Lim.  §§  42-50,  and  cases  there  cited.  Any  other  rule 
would  shorten  the  statute  of  limitations.  But  in  the  present  case, 
although  the  lumber  was  sold  on  February  19,  1870,  yet  it  is  not 
very  clear  that  the  debt  thereby  created  became  due  on  that  day. 
Probably,  however,  it  did. 

This  action  was  on  an  account  for  lumber  sold  by  William  D. 
Beeler  &  Sons  to  the  defendants.  The  firm  of  William  D.  Beeler  & 
Sons  was  composed  of  William  D.  Beeler,  John  S.  Beeler,  and  Will- 
iam N.  Bixby.  There  was  evidence  introduced  tending  to  show  the 
following  facts,  to- wit:  William  D.  Beeler  died,  and  his  interest  in 
the  assets  of  the  firm,  including  said  account,  was  sold  at  public  sale 
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to  the  plaintiff  below,  defendant  in  error.  It  seems  to  be  admitted 
that  the  plaintiff  is  now  the  owner  of  the  whole  of  said  account,  but 
how  he  became  the  owner  of  the  interest  of  John  S.  Beeler  is  not 
definitely  shown ;  nor  is  it  shown  who  sold  the  interest  of  William 
D.  Beeler,  deceased.  We  suppose,  however,  that  the  sale  was  all 
regular,  as  no  question  has  been  raised  concerning  it  in  this  court. 
After  the  foregoing  evidence  was  introduced,  then  one  of  the 
'170  defendants  was  put  *upon  the  witness-stand,  and  it  was  at- 
tempted to  be  proved  by  such  witness  that  the  defendants  had 
a  settlement  with  said  William  D.  Beeler  in  his  life-time,  and  that 
according  to  that  settlement  the  defendants  owed  only  $34  on  said 
accoant,  instead  of  $172.47,  as  claimed  by  the  plaintiff.  The  plain- 
tiff objected  to  the  evidence  on  the  ground  that  it  was  incompetent 
under  section  322  of  the  Civil  Code,  (Gen.  St.  691,)  and  the  court 
sustained  the  objection.  The  defendants  claim  that  this  ruling  was 
erroneous.  We  are  inclined  to  think,  however,  that  the  ruling  was 
correct.     Said  section  provides  as  follows : 

"Sec.  322.  No  party  shall  be  allowed  to  testify  in  his  own  behalf 
in  respect  to  any  transaction  or  communication  bad  personally  by 
such  party  with  a  deceased  person,  when  the  adverse  party  is  the 
executor,  administrator,  heir  at  law,  next  of  kin,  surviving  partner, 
or  assignee  of  such  deceased  person,  where  they  have  acquired  title 
to  the  cause  of  action  immediately  from  such  deceased  person ;  nor 
-shall  the  assignor  of  a  thing  in  action  be  allowed  to  testify  in  behalf 
of  snch  party  concerning  any  transaction  or  communication  had  per- 
sonally by  such  assignor  with  a  deceased  person  in  any  such  case ; 
nor  shall  snch  party  or  assignor  be  competent  to  testify  to  any  trans- 
action had  personally  by  such  party  or  assignor  with  a  deceased  part- 
ner or  joint  contractor  in  the  absence  of  his  surviving  partner  or 
joint  contractor,  when  such  surviving  partner  or  joint  contractor  is 
an  adverse  party.     *     *     *" 

The  construction  given  to  said  section  by  the  court  below  certainly 
comes  within  the  spirit  of  said  section,  and  we  are  inclined  to  think 
that  it  also  comes  within  the  letter  of  the  section.  Of  course,  a  dif- 
ferent construction  might  be  given  to  said  section,  for  it  is  manifestly 
ambiguous  in  two  or  three  respects,  but  the  true  construction  is,  we 
think,  the  one  given  it  by  the  court  below. 

The  third  point  made  in  the  brief  of  counsel  for  plaintiffs  in  error 
is  not  presented  by  the  record  brought  to  this  court.  The  remarks 
we  made  at  the  beginning  of  this  opinion  will  apply  to  that  pointy 
and  will  be  a  sufficient  discussion  thereof. 

Judgment  affirmed. 

(All  the  justices  conoursing.) 
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D.  S.  McIntosh  v.  Gommissionebs  of  Gbawford  Go. 

July  Term.  1874. 

1.  Judgment:  Bad  Faifh:  Vacating.    Where  both  parties  to  a  suit  pend- 

ing In  the  district  court  agree  to  a  continuance  to  the  subsequent  term, 
notify  the  clerk  of  this  agreement,  and  direct  him  to  make  a  journal  en- 
try thereof;  and,  relying  thereon,  the  defendant  leaves  the  court  and 
returns  home,  while  the  plaintiff,  in  his  absence,  and  in  violation  of  this 
agreement,  proves  up  his  claim  and  takes  judgment:  held,  that  there 
was  no  error  in  the  court  thereafter,  and  at  a  subsequent  term,  upon  mo- 
tion, vacating  and  setting  aside  the  judgment  thus  obtained. 

2.  Evidence:  Judicial  Notice:  Rules  of  District  Court.    This  court 

does  not  take  judicial  notice  of  the  rules  of  the  district  court. 

8.  Record:  Insufficient  for  Review.  Where  a  motion  involving  questions 
of  fact  outside  of  the  record  is  made  and  overruled,  and  the  "case  made" 
or  bill  of  exceptions  shows  that  one  affidavit  was  used  in  support  thereof, 
but  fails  to  show  that  no  other  affidavits  or  other  evidence  was  used,  and 
also  fails  to  show  upon  what  ground  the  district  court  overruled  the  mo^ 
tion,  held,  that  it  was  impossible  to  affirm  that  the  district  court  erred^ 
in  overruling  the  motion. 

4*  Instructions:  Immaterial  Error.  An  error  in  an  instruction  bearing 
simply  upon  the  amount  that  the  plaintiff  ought  to  recover,  if  he  recover 
anything,  and  not  affecting  his  right  to  a  recovery,  may  be  disregarded 
when  the  verdict  is  for  the  defendant.* 

Error  from  Bourbon  district  court. 

The  case  is  stated  in  the  opinion. 
*172     *  Frank  Playter  and  (7.  0.  French,  for  plaintiff. 

Only  two  methods  are  known  to  our  Code  for  vacating  a  judg- 
ment and  granting  a  new  trial.  The  one  is  by  motion,  the  other  by 
petition.  No  petition  was  filed  to  vacate  the  judgment  rendered  at 
the  September  term,  1871.  The  only  attempt  to  vacate  it  was  by 
motion,  and  that  attempt  was  successful.  This  motion  was  filed 
February  26,  1872,  and  heard  at  the  succeeding  March  term.  Six 
months  had  elapsed,  and  the  December  term,  1871,  had  intervened 
between  date  of  judgment  and  filing  of  the  motion  tnthout  any  at- 
tempt to  reverse  or  vacate  the  judgment.  By  reason  of  lapse  of  time, 
and  intervention  of  a  term  of  court,  the  judgment  ought  not  to  have 

^It  Is  generally  immaterial  whether  an  instruction,  which  goes  simply  to  the 
amount  of  recovery,  is  good  or  bad,  when  the  jury  upon  proper  instructions  find 
against  any  recovery.    Wilkes  v.  Wolback,  30  Kan.  875;  S.  0.  3  Pac,  Bep.  608. 
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teen  YEcated  apon  ''motion."  Under  section  808  of  the  Code  the 
"motion"  is  only  allowed  at  the  same  term  judgment  is  rendered, 
W  in  all  cases  must  be  within  three  days  after  judgment,  except 
for  newly-discovered  material  evidence,  and  even  for  this  you  cannot 
go  beyond  the  term.  If  you  wish  to  attack  the  judgment  after  the 
terai,  it  must  be  hy  petition.  Under  sections  568  and  569  of  the 
Code  the  "motion"  is  only  allowed  (1)  *'in  proceedings  to  correct 
mistakes  or  omissions  of  the  olerk^  or  irregularities  in  obtaining  a 
judgment;  (2)  to  vacate  a  judgment  because  of  its  rendition  be- 
fore  the  action  regularly  stood  for  trial."  If  the  motion  was  sus- 
tained for  either  one  or  the  other  of  these  reasons,  it  was  ejror.  It 
ought  not  to  have  been  entertained  by  reason  of  lapse  of  time.  It 
does  not  seek  to  correct  anything.  It  is  a  motion,  as  its  title  indi- 
cates, for  "the  vacation  and  setting  aside  the  judgment  heretofore 

rendered  in  the  above-entitled  cause."     True,  it  says  "the 
173    amendment  to  plaintiff's  bill  of  particulars  *was  never  filed 

by  the  clerk,  and  that  such  amendment  was  permitted  by  the 
judge  of  said  court  without  any  notice  to  defendants,"  etc.,  but  does 
•Not  say  that  the  amendment  was  not  deposited  in  the  clerk's  office. 
A  deposit  in  the  clerk's  office,  with  the  clerk,  of  a  paper  in  a  case, 
constitutes  a  legal  filing,  although  not  marked  "filed."  Again,  after 
appearance  in  the  case  by  the  defendants,  and  after  answer  filed,  or, 
as  defendants  say  in  their  motion,  "after  issue  joined,"  the  Code  does 
not  require  notice  of  amendment.  It  is  only  required  before  answer 
filed.  Code,  §  186.  There  was  no  irregularity  in  obtaining  judg- 
ment by  reason  of  omission  of  clerk  to  enter  agreement  to  continue 
the  case  from  the  September  to  the  December  term.  The  affidavit 
in  support  of  motion  does  not  show  an  agreement,  either  in  open 
court  or  in  writing,  to  so  continue  the  case,  while  the  rules  of  the 
district  court  provide:  "No  verbal  agreement  of  counsel  or  parties 
with  each  other,  or  an  officer  of  the  court,  concerning  the  progress 
or  management  of  a  cause  or  proceedings,  will  be  enforced,  unless 
made  in  open  court."  The  clerk  had  no  authority  to  enter  the  agree- 
ment spoken  of  upon  record. 

Section  569  of  the  Code  relates  only  to  clerical  mistakes  which  can 
be  amended  on  motion.  Nash,  Fl.  &  Pr.  699,  670.  It  does  not  reach 
far  enough  to  cover  this  motion  and  affidavit.  In  any  view  of  the 
case,  the  motion  ought  not  to  have  been  entertained.  But,  for  the 
argament,  suppose  the  case  presented  came  within  section  569,  and 
a  motion  could  be  made :  was  there  such  notice  to  the  adverse  party 
or  his  attorney  as  would  justify  the  court  to  act  upon  the  motion  ? 
The  notice  is  directed  to  E.  M.  H.,  who  accepts  a  copy  of  same  as 
'of  counsel  for  pltf./'  and  at  the  same  time  tells  the  defendants* 
ittomey  that  be  had  nothing  to  do  with  the  case,  or  (in  the  language 
of  the  affidavit)  "that  at  the  time  of  accepting  the  notice  he  had  no 
employment  as  attorney  in  said  case,  and  so  notified  the  attorney 
of  defendants."      The  court  might  have  been  justified  in  acting 
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apon  the  motion,  npon  the  notice  as  accepted  by  H.,  had  there  been 
nothing  farther  presented ;  but  when  the  case  was  heard  upon 
*'174  the  motion,  the  *coart  had  full  knowledge  of  the  facts*  and 
it  was  error  to  sustain  the  motion  as  npon  default  of  plain- 
tiff. The  coart  should  have  ordered  a  sufficient  notice  to  the  plain- 
tiff, especially  as  the  record  showed  the  judgment  assigned  to  Flay- 
ter.  The  only  remedy  of  defendants  was  by  petition  and  summons 
under  section  570  of  Code.  Hence  it  was  both  error  to  vacate  the 
judgment  rendered  at  September  term,  1871,  as  well  as  to  overrule 
the  motion  of  plaintiff  to  vacate  and  set  aside  the  order  granting  a 
new  trials  based  upon  the  motion  and  affidavit  filed  by  defendants. 

The  court  erred  in  allowing  testimony  of  the  actions  and  doings 
of  the  county  commissioners  outside  of  their  record  to  be  introduced 
in  evidence. 

The  court  erred  in  its  instructions  to  the  jury.  The  court  says : 
"The  court  instructs  you  that  the  plaintiff  cannot  recover  in  this  ac- 
tion a  larger  amount  than  the  bill  filed  and  sworn  to  before  the  county 
board,  for  the  reasons  mentioned  in  section  28,  c.  25,  Gen.  St.  259," 
(which  section  was  read  by  the  court  to  the  jury.)  In  plaintiff's- 
amended  petition,  in  addition  to  the  items  in  the  bill  filed  before  the 
county  board,  there  are  charges  for  furnishing  lamps  and  oil  for  county 
offices  17  months,  at  $2  per  month,  $34;  and  to  furnishing  fuel  to 
county  offices  for  9  months,  at  $5  per  month,  $45.  By  this  instruc- 
tion the  court  virtually  instructed  the  juty  that  the  plaintiff  could  not 
recover  for  the  lamps,  oil,  and  fuel  so  furnished,  because  the  items 
were  not  filed  before  the  county  board.  It  is  true,  the  instruction  says 
the  plaintiff  cannot  recover  a  larger  amount  than  filed,  yet  the  instruc- 
tion is  so  worded  as  to  mislead  the  jury,  and  limit  them  to  the  items 
filed.  The  court  erred  in  limiting  them  to  any  amount,  provided  they 
did  not  exceed  plaintiff's  demand  in  his  amended  petition.  There  is 
nothing  to  distinguish  an  appeal  case  from  the  county  board  to  the 
district  court  from  any  other  appeal  case.  In  fact,  section  31,  c.  25, 
Gen.  St.  1868,  says:  "Such  appeal  shall  be  entered,  tried,  and  de- 
termined the  same  as  appeals  from  justices*  courts ;"  while  section  124 
of  the  justices'  act  provides  that  "the  plaintiff  in  the  court 
*176  below  shall  be  ^plaintiff  in  the  district  court,  and  the  parties 
shall  proceed  in  all  respects  in  the  same  manner  as  though  the 
action  had  been  originally  instituted  in  the  said  court."  Had  this 
suit  been  originally  instituted  in  the  district  court,  there  could  have 
been  no  question,  after  issue  joined,  of  plaintiff's  right  to  amend,  even 
to  claim  a  fabulous  sum,  and  recover  it,  if  proved.  Such  amendments^ 
as  in  this  case,  being  simply  a  question  of  costs,  are  in  the  discretion 
of  the  court. 

F.  Danford  and  A,  H.  WiUdnson^  for  defendants  in  error. 

Bbbweh,  J.     Plaintiff  in  error,  plaintiff  below,  presented  an  ac- 
count [for  $419]  to  the  board  of  county  commissioners  of  Crawford 
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county  for  rent  of  ofSoes,  etc.  The  board  disallowed  the  account. 
He  appealed.  By  change  of  venue  the  case  was  transferred  to  the 
Bourbon  district  coort.'  On  September  19,  1871,  both  parties  ap< 
peared  in  open  court,  and,  by  consent,  a  journal  entry  was  made  post* 
poning  the  case  for  two  days,  and  until  September  2l8t.  On  Sep- 
tember 2l8t  the  defendants  failed  to  appear,  and  judgment  was  ren- 
dered in  favor  of  the  plaintiff.  On  January  22,  1872,  the  judgment 
was  assigned  by  assignment  on  the  margin  of  record  toF.  Flayter. 
On  February  26,  1872,  defendants  filed  their  motion,  supported  by  af6- 
davit,  to  vacate  and  set  aside  such  judgment.  Of  this  motion  notice 
was  served  on  E.  M.  Hulett,  the  attorney  of  record  of  said  plaintiff, 
and  service  accepted  by  him  as  such  attorney.  When  the  motion 
came  on  to  be  heard  neither  the  plaintiff  nor  bis  attorney  appeared^ 
the  motion  was  sustained,  and  the  judgment  vacated  and  set  aside. 
At  a  subsequent  term  plaintiff  made  his  motion  to  set  aside  said  order 
vacating  and  setting  aside  the  judgment.  This  motion  was  over- 
ruled. New  pleadings  were  filed,  the  case  tried,  and  judgment  ren- 
dered for  defendants.  To  reverse  this  judgment  plaintiff  now  brings 
this  proceeding  in  error,  and  the  principal  question  for  our  consider- 
ation is  the  action  of  the  court  in  vacating  and  setting  aside  the 
•176  judgment  of  Septem*ber,  1871.  The  application  therefor  was 
by  motion.  It  was  made  under  the  third  clause  of  section  568 
of  the  Code, — the  section  that  authorizes  district  courts  to  vacate  or 
modify  their  judgments  at  or  after  the  terms  at  which  they  are  ren- 
dered. This  third  clause  reads:  '*For  mistake,  neglect,  or  omission 
of  the  clerk,  or  irregularity  in  obtaining  a  judgment  or  order."  A 
subsequent  action  provides  that  an  application  under  this  clause  shall 
be  by  motion.  The  facts,  as  disclosed  by  the  motion  and  accompany- 
ing affidavit,  are  that  at  the  September  term,  and  prior  to  the  taking 
of  the  judgment,  the  plaintiff  and  defendants  agreed  upon  a  continu- 
ance of  the  case  to  the  subsequent  term,  communicated  this  agree- 
ment to  the  clerk,  and  instructed  him  to  make  a  journal  entry  thereof ; 
and  that,  relying  upon  such  agreement,  the  defendants'  attorney  left 
the  court  and  returned  home.  Judgment  was,  notwithstanding  such 
agreement,  and  in  the  absence  of  the  defendants,  taken  by  the  plain- 
tiff. It  will  hardly  be  doubted  that  a  court  might  properly  set  aside 
a  judgment  rendered  under  such  circumstances.  Counsel  for  plain- 
tiff in  error  insists  that  there  is  a  rule  of  the  district  court  which  pro- 
vides that  ''no  verbal  agreement  of  counsel  or  parties  with  each  other, 
or  an  officer  of  the  court,  concerning  the  progress  or  management  of 
aeaase  or  proceeding,  will  be  enforced  unless  made  in  open  court." 
No  such  rule  appears  in  the  record,  and  we  do  not  take  judicial  no- 
tice of  the  rales  of  the  district  courts.  Even  with  such  a  rule,  it 
would  not  follow  that  a  court  was  bound  to  tolerate  so  gross  a  breach 
of  faith.  The  rules  are  designed  to  prevent  injustice,  not  to  further 
And  accomplish  it.  The  question  is  not  whether  the  court  would 
ittre  erred  after  notice  of  such  a  parol  agreement  in  compelling  the 
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plaintiff  to  go  to  trial,  but  whether  a  party  after  making  such  an 
agreement  can  be  allowed  in  a  court  of  justice  to  profit  by  breaking  it. 
Counsel  insists  that  no  sufficient  notice  was  given  of  this  motion. 
The  notice  was  served  on  E.  M.  Hulett,  who  was  counsel  of 
*m  record  for  plaintiff,  and  service  was  accepted  by  *him  in  writing 
as  such  counsel.  There  was  no  appearance  of  plaintiff  to  the 
motion.  Prior  to  the  service  of  notice  the  judgment  bad  been  assigned 
of  record  to  Frank  Playter.  Upon  the  motion  to  set  aside  this  order 
vacating  the  judgment,  the  affidavit  of  E.  M.  Hulett  was  filed,  stating 
that  when  he  accepted  service  of  notice  of  the  prior  motion  he  told 
the  defendants'  attorney  that  he  was  not  attorney  in  the  case,  and 
that  when  the  motion  was  called  he  stated  to  the  court  that  he  had 
no  employment  of  record  in  the  case,  and  would  not  appear  to  the 
motion.  Mr.  Hulett 's  name  appears  signed  to  the  petition  as  attorney 
for  the  plaintiff;  nor  do  we  understand  the  affidavit  as  asserting  that 
it  was  wrongfully  there,  or  that  he  did  not  appear  at  the  trial  as  the 
plaintiff's  attorney.  We  understand,  rather,  that  since  the  assign- 
ment  he  did  not  consider  himself  as  attorney  in  the  case,  or  as  rep- 
resenting the  assignee  of  the  judgment,  the  real  party  in  interest. 
This,  it  is  true,  is  not  stated  in  the  affidavit,  1}ut  seems  to  us  the 
explanation  most  consistent  with  the  good  character  of  the  parties 
concerned.  It  might  be  a  question,  under  the  statute,  whether  any 
further  notice  was  requisite,  notwithstanding  Mr.  Hulett's  disclaimer, 
and  whether  notice  to  the  assignee  was  essential.  But  we  do  not 
care  to  investigate  that  question.  The  facts  may  not  be  all  before 
us.  The  record  fails  to  show  that  this  affidavit  of  Mr.  Hulett  was 
the  only  evidence  used  on  the  motion.  It  may  have  been  clearly 
shown  that  the  assignee  had  actual  notice  of  the  motion,  or,  indeed, 
that  he  appeared  to  the  motion,  or  that  the  assignment  was  not  bona 
fide,  or  for  value,  or  that  Mr.  Hulett  was  in  fact  fully  authorized  to 
appear  for  the  assignee.  It  is  useless,  however,  to  speculate.  It  is 
enough  that  we  can  see  that  there  might  have  been  at  least  one  sat- 
isfactory answer  to  the  facts  stated  in  the  affidavit.  Backus  v.  Clark, 
1  Kan.  *303;  Altschiel  v.  Smith,  9  Kan.  *90.  Subsequent  to  these 
proceedings  amended  pleadings  were  filed,  both  parties  appeared  by 
their  counsel,  a  full  and  fair  trial  was  had  before  a  jury,  and  a  ver- 
dict returned  for  the  defendant.  We  are  not  willing  to  set 
*178  aside  a  judgment  rendered  after  such  a  trial,  in  which  both  *par- 
ties  participated,  and  affirm  one  based  upon  an  ex  parte  hear- 
ing, unless  upon  a  clear  showing  of  error. 

Complaint  is  also  made  of  the  proceedings  upon  the  trial,  of  the 
admission  of  evidence,  of  the  instructions,  and  that  the  verdict  is 
against  the  evidence.  None  of  these  objections  are  well  taken. 
There  was  no  error  in  the  admission  of  the  testimony.  The  county 
commissioners  were  allowed  to  testify  as  to  what  oral  propositions 
had  been  made  to  them  by  plaintiff.  No  action  of  the  board  was 
^<hus  shown,  but  simply  the  statements  of  the  plaintiff.     And  when- 
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em  any  paroltestimony  was  sought  as  to  the  action  of  the  board  upon 
sneh  propositionB,  it  was  promptly  roled  out.  We  think  this  amounted 
to  nothing  more  than  showing  the  statements  and  admissions  of  plain- 
tiff, and  as  such  was  competent.  It  is  urged  that  the  court  misdi- 
rected the  jury  as  to  the  amount  that  the  plaintiff  might  recover  un- 
der the  pleadings  and  testimony.  As  the  jury  found  for  the  defend- 
ants, this  error,  if  error  it  were,  cannot  ha^  wrought  any  prejudice 
to  the  plaintiff.  Branner  v.  Stormont,  9  Kan.  *dl.  There  was  tes- 
timony sufficient  to  support  the  verdict. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 


John  Lobing  v.  Lewis  Bookwood. 

July  Term,  1874. 

1.  Trespass:  Jorisdiotion  of  Jostioe:  Bill  of  Faarticulan.  A  bill  of 
particulars  stated  that  the  defendant  set  fire  to  prairie  grass,  and  that 
the  fire  continued  to  burn  and  spread  until  it  reached  and  burned  the 
bay,  posts,  and  rails,  and  growing  peach  trees  of  the  defendant,  and 
that  such  burning  occasioned  great  damage  to  the  defendant,  to-wit,  the 
amount  of  one  hundred  and  sixty-one  dollars  and  forty  cents,  the  value 
thereof.  Held,  that  the  justice  of  the  peace  erred  in  dismissing  the  ac- 
tion on  the  ground  that  the  cause  of  action  stated  in  the  bill  of  particu- 
lars was  one  for  trespass  on  real  estate,  and  beyond  his  jurisdiction. 

*179   *2.  Ck>6tB:  Reversing  Justice's  Judgment.     On  reversing,  upon 
petition  in  error,  the  judgment  of  a  justice  of  the  peace,  it-  is  the  duty 
of  the  district  court  to  render  judgment  against  the  defendant  in  error 
for  all  costs  that  have  accrued  up  to  that  time. 

Error  from  Howard  district  court. ' 

The  ease  is  stated  in  the  opinion. 

Fay  d  Milton^  for  plaintiff  in  error. 

The  justice's  transcript  contains  all  that  is  shown  of  Bookwood*s 
cause  of  action.  Section  6  of  the  justice's  act  is  conclusive  upon  the 
question  of  jurisdiction.  Bockwood  must  affirmatively  show  a  cause 
of  action  in  which  the  justice  had  jurisdiction.  It  must  appear  in  the 
record.  Nothing  will  be  presumed  in  favor  of  the  jurisdiction  of  ac 
inferior  court.  The  district  court  erred  in  reversing  the  judgment  of 
the  JQstioe  unless  the  record  affirmatively  shows  that  the  justice  had 
JQrisdiction.  We  submit  that  the  record  does  not  show  such  a  cause 
of  action.  If  the  statement  of  the  cause  of  action  in  the  justice's 
tranBeript  leaves  it  doubtful  as  to  whether  said  stated  cause  of  action 
is  trespass  to  real  estate,  then  that  construction  most  favorable  to  the 
adyerse  party  must  be  given.  Certainty  is  one  of  the  common  gen* 
eral  rules  of  pleading,  and  it  requires,  in  setting  forth  the  cause  A 
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action,  that  eyery  fact  withoat  which  there  woald  appear  to  be  no 
cause  of  action,  or  an  incomplete  ground  of  action,  should  be  dis- 
tinctly averred  in  a  traversable  form.  Growing  peach  trees  are  real 
property,  in  any  ordinary  sense  of  the  language.  Trees  growing 
are  in  the  ground,  or  attached  to  the  realty, — a  part  of  it.  This  is  the 
reasonable  construction.  The  court  will  not  go  off  in  search  of 
*180  unusual  deiinitions  where  certainty  is  positively  required.  *If 
a  party  enters  the  olose  of  another,  and  cuts  down  and  carries 
away  the  trees,  can  an  action.be  maintained  for  the  damage  before  a 
justice  of  the  peace,  where  more  than  $100  is  claimed?  If  so,  then 
the  statute  limiting  the  jurisdiction  of  the  justice  is  nugatory, — a 
meaningless  farce.  Joining  a  trespass  to  personal  property  with  a 
trespass  to  real  property,  and  claiming  damage  for  mor^  than  $100^ 
is  fatal  to  the  jurisdiction  of  the  justice. 

The  judgment  of  the  district  court  does  gross  injury  to  plaintiff  in 
error.  As  defendant  before  the  justice  he  had  a  trial  by  jury,  and 
a  verdict  in  his  favor,  and  a  judgment  thereon  for  costs  of  suit.  On 
Bock  wood's  motion  a  new  trial  was  granted,  and  then  the  justice 
dismissed  the  action  for  want  of  jurisdiction.  But  the  district  court 
adjudged  Loring  to  pay  all  the  costs  of  both  trials.  This  is  an  injury 
which  law  and  justice  should  not  sanction. 

A,  L.  Williams;  for  defendant  in  error. 

The  bill  of  particulars  shows  that  the  action  is  not  for  trespass  to 
real  estate.  The  trespass  mentioned  in  section  6  of  the  justices' 
act  is  the  common-law  trespass.  3  Bl.  Gomm.  209.  To  constitute 
such  a  trespass,  the  wrong-doer  must  actually  break  and  enter  the 
premises  of  the  plaintiff,  and  the  injury  done  must  be  the  immediate 
and  not  tb;e  remote  result  of  the  act  complained  of.  The  act  which 
led  to  the  injury  must  of  itself  have  been  an  illegal  one.  The  plaintiff 
must  have  been  the  owner  and  in  possession  of  the  premises.  None 
of  these  things  appear  in  this  case.  It  does  not  appear,  even  by  in- 
ference, that  the  property  destroyed  was  upon  the  premises  of  the 
plaintiff.  All  of  the  property  (except  the  trees)  was  personal  property, 
and  the  trees  may  have  been  personal  property  also,  for  all  that  ap- 
pears in  the  record.  This  action  was  brought,  and  properly  too,  un- 
der section  2,  c.  118,  Gen.  St.  1122,  and  the  justice  had  jurisdiction 
in  the  case.     Laws  1870,  p.  181. 

The  costs  were  properly  taxed.     Civil  Code,  §  666.     The  fact 
*181     that  there  had  been  a  trial  before  a  justice  of  the  peace  ^result- 
ing  in  favor  of  the  plaintiff  in  error  is  immaterial.     The  jus- 
tice bad  a  right  to  grant  a  new  trial,  (section  110,  Justices'  Act,)  and 
having  done  so,  the  case  stood  as  though  it  had  never  been  tried. 

Bbewbb,  J.  Bockwood  brought  his  action  before  a  justice  of  the 
peace.  The  bill  of  particulars  is  stated  in  the  record  to  have  been, 
in  substance,  "that  the  said  John  Loring,  on  or  about  the  twelfth  of 
November,  1872,  at  the  county  of  Howard  and  state  of  Kansas,  did 
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then  and  there  set  the  prairie  grass  on  fire,  and  the  said  prairie. con- 
tinued to  bum,  and  said  fire  continued  to  spread,  nntil  it  reached  and 
burned  the  hay,  posts,  and  rails,  and  growing  peach  trees  of  the  said 
Lewis  Bockwood,  which  hay,  posts,  and  rails,  and  growing  peach  trees 
were  in  said  county  of  Howard  and  state  of  Kansas.  The  burning 
occasioned  great  damage  to  the  said  Lewis  Bockwood,  to-wit^  the 
amoont  of  one  hundred  and  sixty-one  dollars  and  forty  cents,  the 
value  thereof/'  The  justice  held  that  this  was  an  action  of  trespass 
on  real  estate,  and,  the  damages  demanded  exceeding  one  hundred 
dollars,  that  it  was  beyond  his  jurisdietion,  and  dismissed  it.  On 
petition  in  error,  the  district  court  reversed  the  judgment  of  the  jus- 
tice, and  retained  the  case  for  triali'  Plaintifi  in  error  now  seeks  to 
reverse  the  judgment  of  the  district  court.  We  think  the  district 
court  was  right.  It  nowhere  appeats  that  Bockwood  was  in  posses*- 
sioD,  either  personally  or  by  tenant,  of  the  premises  upon  which  the 
property  destroyed  was  situated,  or  in  any  position  to  maintain  an 
action  for  trespass  on  real  estate.  The  property  destroyed  was  per- 
sonal property,  or  at  least  may  have  been,  and  there  is  nothing  to 
show  that  it  was  so  attached  to  the  ground  as  to  be  part  of  the  realty. 
This  is  clearly  so  as  to  the  hay,  posts,  and  rails.  As  to  the  growing 
peach  trees,  they  may  have  been  growing  in  a  nursery,  and  part  of 
its  stock.  The  action  is  for  the  destruction  of  this  property,  and  not 
for  the  injury  to  the  realty. 

The  case  was  tried  once  before  the  justice  with  a  jury,  and 
*183     'judgment  rendered  for  the  defendant,  Loring.     The  justice 

set  aside  this  judgment  upon  motion.  A  change  of  venue  was 
then  taken  to  another  justice,  by  whom  the  case  was  dismissed.  On 
reversing  this  judgment  the  district  court  rendered  judgment  against 
Loring  for  all  the  costs  that  had  accrued  up  to  that  time.  This  was 
right,  and  in  obedience  to  the  plain  direction  of  the  statute.  Gen. 
St.  74S,  §  566. 

The  judgment  will  be  affirmed. 
(All  the  justices  concurring.) 


Thacheb  and  another  v.  Commissiokebs  of  Jefferson  Go. 

July  Term,  1874. 

Oonnties:  Power  of  County  Commissioners  to  Employ  Counsel.  H. 
G.  T.  commenced  an  action  of  mandamus  In  the  supreme  court  of  the 
state  of  Kansas  against  H.  S.  W.,  J.  D.  U.,  and  H.  O.,  the  board  of  county 
commissioners  of  the  county  of  Jefferson,  to  compel  said  bo^d  tp^ujt»mlt  to 
the  qualified  voters  of  Book  Creek  township,  in  said  county,  the  question 
whether  stock  should  betaken  in  the  name  of  said  township  in  the  Atch* 
ison,  Topeka  A  Santa  Fe  Ball  road  Company^  and  the  bonds  of  the  town- 
ship be  issued  in  payment  for  such  stock.  The  said  county  board  then 
emptoyed  the  plaintiffs  in  error  as  attorneys  and  counselors  at  law  to  de- 
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fend  Bald  suit.  The  plaintiffs  In  error  performed  said  services,  the  action* 
of  H.  G.  T.  was  defeated*  and  this  action  is  now  brought  to  recover  com- 
pensation for  said  services.  Held,  the  county  commissioners  had  power  to 
employ  the  plaintiffs  in  error  to  perform  said  services,  and  therefore  that 
this  action  can  be  maintained.^ 

Error  from  Jefferson  district  oonrt. 

The  case  is  stated  in  the  opinion. 
♦183    *Thacker  d  Stephens^  plaintiffs,  for  themaelveB. 

Sections  136,  138,  o.  25,  Gen.  St.,  define  the  duties  of  the 
county  attorney,  and  by  neither  of  them  is  it  incumbent  upon  him 
to  defend  the  county  commissioners  when  sued  outside  of  the  county. 
Was  it  the  duty  of  the  county  board  to  defend  itself  when  brought 
into  court,  or  had  it  the  right  to  do  so  9  If  it  had  the  right,  or  it  wi&s 
its  duty,  then,  of  course,  it  must  do  so  through  attorneys,  and  of 
course  its  duty  to  pay  therefor  clearly  follows.  And  we  conceive  the 
question  to  be  solely  whether  the  board  was  called  upon  to  defend  it- 
self, and  not,  as  is  insisted  on  the  other  side,  whether  it  was  legally 
or  properly  sued.  If  the  board  was  brought  into  court  to  answer  for 
any  purpose  whatsoever,  the  lawyer  who  made  that  answer  for  it,  at 
its  request,  is  entitled  to  compensation  therefor.  In  this  case  it  ap- 
pears that  the  board  made  a  snccessful  defense,  and  that  the  services 
of  the  plaintiffs  for  the  board  in  ihat  behalf  were  worth  $265,  and  that 
they  were  duly  employed  to  render  the  services. 

If  it  be  said  that  the  board  were  sued  in  the  supreme  court  about 
a  matter  on  which  it  had  no  right  to  defend  itself,  the  answer  is  that 
the  supreme  court  tools  another  view  of  the  case,  and  decided  it  had 
a  right  to  defend  itself,  and  on  a  final  hearing  gave  judgment  in  its 
favor.  If  it  be  said  that  the  subject-matter  in  the  suit  in  the  supreme 
court  affected  only  one  township  in  the  county  of  Jefferson,  and  so 
the  burden  of  protecting  its  interests  should  fall  on  it  rather  than  the 
whole  county,  the  answer  is  that  the  board  is  bound  to  defend  each 
township's  interests  in  matters  confided  to  it,  just  as  much  as  it  is 
the  whole  county;  and  the  decision  of  the  supreme  court  was  that  its 
action  in  refusing  to  submit  to  that  township  the  question  whether  it 
would  burden  itself  with  a  bonded  debt  was  right.  (It  is  possible 
there  may  be  a  duty  on  the  part  of  that  township  to  reimburse  the 
county  board  for  its  expenditures  in  its  behalf,  though  it  would  seem 

that  this  apparent  inequality  of  burdens  is,  after  all,  an  inci- 
*184    dent  of  the  relation  between  the  townships  and  their  repre*sent- 

ative  in  these  matters,  the  county  board.)  At  all  events,  the 
county  board  were  brought  into  the  supreme  court  as  an  official  body, 

1  Where  the  board  of  county  commissioners  of  a  county  calls  k  special  election 
in  a  township  of  the  county,  under  the  provisions  of  chapter  107,  Laws  197C,  (Dase- 
ler,  Comp.  Laws  1886,  p.  788,  §  68,)  apon  a  proposition  for  the  iowushlp  to  sab- 
scribe  to  the  capital  stock  of  a  railroad  company  proposing  to  conatruct  a  railroad 
through  such  township,  and  gives  notice  of  the  election  in  a  n<}wspi4;>er  published 
in  the  township,  held,  that  the  township  is  liable  for  the  expense  of  nublishing 
the  notice  of  the  special  election.  Center  Tp.  v.  Qilmore,  81  Kan.  678;  B.  C.  8  Pac. 
Rep.  291. 
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appointed  by  the  law  to  discharge  epecifio  duties,  with  respeot,  among 
other  things,  to  each  township  in  the  county,  and  its  official  action 
was  sought  to  be  coerced  in  that  behalf.  Now,  either  the  board  should 
or  should  not  have  defended  itself.  The  supreme  court  decided  its 
action,  which  was  sought  to  be  changed,  to  have  been  correct.  There- 
fore it  had  a  good  defense,  and,  in  presenting  it  through  the  plaintiffs, 
its  action  was  in  good  faith,  and  the  plaintiffs  in  this  action  are  en- 
titled to  their  just  reward. 

If  it  shall  be  said  that  the  board  was  only  the  agent  of  the  town<> 
ship  in  submitting  the  vote  for  aid  in  issuing  bonds,  or  refusing  to  do 
either,  then  for  what  moneys  it  expends  for  its  principal  it  may  re- 
cover of  it;  but  there  is  no  privity  of  contract  between  the  plaintiffs 
and  the  township.  Our  contract  was  with  the  county  board  as  such, 
and  not  with  it  as  officers  of  a  township.  Moreover,  in  doing  thi& 
business  for  the  township,  the  county  board  in  no  sense  changes  itB 
relations  or  official  character.  It  draws  pay  from  the  county  treas- 
ury for  the  time  of  its  members  while  engaged  in  this  business ;  it 
pays  the  county  clerk  for  his  work  in  the  same  behalf  from  the  county 
funds;  it  draws  money  from  the  same  general  fund  to  pay  for  print' 
ing  or  engraving  the  bonds  when  issued;  and  we  know  of  no  power 
authorizing  it  to  charge  up  these  matters  to  the  township. 

That  the  county  board  is  authorized  to  defend  itself  when  sued 
can  hardly  be  seriously  disputed.  But,  if  so,  then  it  is  liable  for  at- 
torney's fees  in  defending  the  suit.  Gillespie  v.  Biroas,  23  Barb. 
379.  The  county  board,  being  liable  to  an  action  to  compel  their 
official  action,  would  be  derelict  in  its  duty  were  it  to  fail  to  exhibit 
to  the  court  its  reasons  for  not  performing  the  desired  action;  and 
if  by  such  failure  to  defend  its  action,  or  failure  to  act,  a  decree 
should  be  entered  against  it  injurious  to  others,  why  would  not  the 
individual  members  of  the  board  be  liable  to  the  injured  parties? 
Section  6  of  chapter  90  of  the  Laws  of  1870  (this  being  the  law 
^iS5  under  *which  the  county  board  were  called  upon  to  act)  ex- 
pressly provides  for  the  payment  of  all  officers  acting  under 
the  law,  and  subjects  them  to  an  action  for  non-compliance,  the 
same  as  in  other  cases.  But  in  all  other  cases  the  officers  are  paid 
by  the  county  for  their  services.  There  are  other  cases  in  which  the 
county  board  act  for  each  township,  and  out  of  which  litigation  for 
or  against  the  board  may  arise ;  as,  for  eiample,  prohibiting  stock 
from  running  at  large  at  night.  Now,  can  it  be  contended  that  the 
county  board  can  be  called  on  to  act  in  these  matters  without  legal 
advice?  If  the  county  board  had  the  power  to  be  sued  in  respect  to 
issuing  bonds  for  a  township,  it  has  the  power  to  defend  itself,  and 
henee  employ  counsel ;  and  having  employed  counsel,  it  is  liable  to 
pay  such  coonsel  for  their  services. 

Henrff  Keeler^  for  defendants  in  error. 

In  the  absence  of  any  statutory  requirements  or  authority  there- 
for, a  oounty  cannot  assame  payment  of  costs,  nor  attorney's  fees. 
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except  in  those  cases  in  which  the  county,  or  some  one  for  it,  may 
appear  in  court  to  prosecute  or  defend;  Now,  the  only  kinds  of 
cases  in  which  such  appearance  may  be  made  on  behalf  of  the 
county  are  those  mentioned  in  section  136,  p.  287,  Gen.  St.  It  ia 
true  that  this  ^section  applies  only  to  cases  within  the  courts  of  the 
county,  but  it  covers,  and  was  intended  to  cover,  all  kinds  of  cases 
in  which  the  county  can  appear  in  court;  and  the  people,  by  the 
election  of  a  county  attorney,  are  given  the  exclusive  right  to  choose 
the  attorney  who  shall  appear  for  the  county  therein.  Clough  v. 
Hart,  8  Kan.  *487. 

In  the  absence  of  any  direct  statutory  provision  therefor,  it  cannot 
be  held  that  a  county  can  appear  in  courts  outside  of  the  county  in 
any  other  or  different  kinds  of  cases  than  those  mentioned  in  section 
136.  There  is  neither  reason,  statute,  nor  authority  for  allowing  the 
corporate  power  and  wealth  of  the  county  to  be  used  as  a  backer  for 
other  people's  lawsuits  over  matters  in  which  the  county  has  no  in- 
terest. Now,  in  the  action  of  Turner  v.  Walsh,  the  county 
*186  was  not  a  *party.  It  was  an  action  against  the  oonnty  com- 
missioners, as  public  officers,  to  compel  them  to  do  an  act  affect- 
ing Bock  Greek  township  only.  Under  our  statute  the  corporate 
name  of  the  county  is  the  same  as  that  of  the  tribunal  transacting 
county  and  other  business,  and  in  some  cases  it  may  be  necessary  to 
look  at  the  nature  and  cause  of  the  action  to  determine  who  is  sued. 
A  similarity  of  names  does  not  always  constitute  identity  of  parties^. 
If  the  legislature  had  provided  (which  it  might  with  propriety  have 
done)  that  the  corporate  name  of  the  county,  or  the  name  in  which 

it  might  sue  and  be  sued,  should  be  "The  County  Treasurer  of 

County,"  it  would  not  follow  that  the  county  would  be  a  party  when- 
ever the  county  treasurer  was  sued  for  a  real  or  assumed  neglect  of 
duty.  In  the  case  of  Turner  v.  Walsh  the  cause  of  action  was  that 
Walsh  and  others,  as  county  commissioners,  refused  to  comply  with 
a  demand  made  by  Turner  that  said  commissioners  should  call  an . 
election,  for  local  purposes,  in  Bock  Creek  township,  and  the  nature 
of  the  action  was  a  mandamus  proceeding  to  compel  those  officers  to 
comply  with  that  demand.  The  county,  as  a  corporation,  had  no 
duty  to  perform  in  that  matter, — neither  its  decision  nor  its  action 
was  or  could  be  invoked.  The  county  board  (if  agent  at  all  in  the 
matter)  was  the  statutory  agent  of  the  election  petitioners  and  Bock 
Creek  township  only.  County  officers  have  various  duties  to  perform 
for  the  benefit  of  different  persons  and  corporations  other  than  the 
county,  and  in  the  performance  of  those  duties  are  the  agents  of  the 
respective  persons  and  corporations  for  whom  they  aet,  and  the  county 
is  not  liable,  and  cannot  assume  any  liability  for  their  acts  or  omis- 
sions therein.  State  v.  County  of  Leavenworth,  2  Kan.  *6U  The 
county  had  no  interest  in  the  matter  in  dispute  between  Turner  and 
Walsh .  The  voting  or  not  voting  of  the  bonds  of  Bock  Creek  town- 
ship would  not,  in  any  way,  affect  the  county  as  a  corporation.    If 
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thecoonty  was  interested  in  the.  matter,  by  reason  of  the  township 
being  a  component  part  of  the  coanty,  then,  upon  the  same  principle, 

the  coanty  is  interested  in  any  action  against  any  one  of  its 
*187    citizens,  and  may  ^assume  the  defense  thereof.     The  coanty 

board,  wide  as  its  powers  are,  could  not  certainly  involve  the 
coanty  in  sach  lawsuits.  Its  powers  are  limited  by  statute  to  such 
tbiogsas  were  deemed  by  the  legislature  to  be  sufficient  for  the  public 
good,  and  compatible  with  the  public  safety.  The  powers  given  are  de- 
scribed, and  it  has  no  power  except  such  as  are  given  by  the  statute. 
The  county  not  being  a  party  to  the  action  of  Turner  v.  Walsh,  nor 
interested  in  it  in  any  way,  the  county  board  had  no  legal  authority 
to  bind  the  county  in  a  contract  to  pay  attorney's  fees  therein.  Such 
contract  is  void,  and  the  coanty  is  not  liable  for  any  attorney's  fees 
or  other  costs  or  expenses  in  that  action.  Halstead  v.  Mayor  of  N. 
I.,  3  N.  T.  430;  Brady  v-  Supervisors  of  N.  Y.,  2  Sandf.  4G0;  Peo- 
pie  V.  Lawrence,  6  Hill.  244 ;  Hodges  v.  City  of  Buffalo,  2  Denio, 
110;  Chemung  Canal  Bank  v.  Supervisors,  5  Denio,  517;  Paine  v. 
Spratley,  5  Kan.  "^545.  The  fact  that  Walsh  and  others  made  a  suc- 
cessful defense  is  totally  immaterial.  The  county  board  had  no  more 
authority  to  bind  the  county  to  pay  the  expense  of  the  winning  than 
the  losing  side  of  a  lawsuit  in  which  the  coanty  is  not  a  party,  and 
has  DO  interest.  Its  power  to  employ  attorneys  for  the  county  is  not 
at  all  contingent  on  the  result  of  the  litigation.  The  entire  claim  of 
Tbacher  &  Stephens  is  an  illegal  one«  and  they  are  not  entitled  to  re- 
coyer  anything  thereon. 

YaIiEntinb,  J.  This  was  an  action  brought  by  the  plaintiffs  in  er- 
ror, Thacher  &  Stephens,  against  the  defendants  in  error,  the  board 
of  coanty  commissioners  of  the  county  of  Jefferson,  for  services  ren- 
dered by  plaintiffs  in  error  as  attorneys  and  counselors  at  law.  It 
appears  from  the  record  that  one  H.  G.  Turner  commenced  an  action 
of  mtindamus  in  the  supreme  court  of  the  state  of  Kansas  against  H. 
S.  Walsh,  J.  D.  BoUins,  and  Henry  Ogle,  the  board  of  county  com- 
missioners of  said  county  of  Jefferson,  to  compel  said  board  to  sub- 
mit to  the  qualified  voters  of  Bock  Creek  township,  in  said  coanty, 
the  question  whether  stock  should  be  taken  in  the  name  of  said  town- 
ship in  the  Atchison,  Topeka  &  Sante  Fe  Bailroad  Company, 
*188  and  the  bonds  of  the  township  be  issued  in  payment  for  *such 
stock.  The  said  county  boa.rd  employed  the  plaintiffs  in  error 
&8  attorneys  and  counselors  at  law  to  defend  said  suit.  The  plain- 
tiffs in  error  performed  said  services,  the  action  of  Turner  was  de- 
feated, and  this  action  is  now  brought  to  recover  compensation  for 
Baid  services.  The  case  of  Turner  v.  County  of  Jefferson  is  reported, 
and  will  be  found,  in  10  Kan.  *16  et  $eq.  We  suppose  the  only  ques- 
tion in  this  case  is  whether  the  county  commissioners,  as  county 
eommissioners,  had  power  to  employ  the  plaintiffs  in  error  to  defend 
said  suit.     We  think  they  had.    In  this  state  all  the  powers  of  a 
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county  are  exercised  by  the  board  of  county  commissioners,  (Gen.  Bt. 
254,  §  S,)  and  the  county  always  sues  and  is  sued  in  the  name  of  the 
board  of  county  commissioners,  (Gen.  St.  254,  §  6.)  In  fact/the 
county  commissioners  are  the  general  ofBcers  or  agents  of  the  county ; 
and  whenever  any  duties  are  imposed  upon  the  commissioners  by  law, 
it  should  be  presumed  that  such  duties  are  imposed  upon  the  com- 
missioners as  the  agents  of  the  county,  unless  the  contrary  clearly 
appears.  In  many  cases  the  county  is  by  law  constituted  the  gen- 
eral agent  or  guardian  for  the  protection  of  the  rights  and  interests 
of  townships,  and  of  other  subdivisions  of  the  county,  and  may  pros- 
ecute or  defend  therefor.  Thus,  the  county,  through  the  board  of 
county  commissioners,  may  maintain  an  action  against  the  county 
treasurer  for  a  misappropriation  or  misapplication  of  the  funds  of  a 
township,  or  school-district,  etc.,  although  the  county  as  a  corpora- 
tion can  have  but  little  interest  in  the  funds  of  such  township  or 
school-district.  County  of  Jackson  v.  Craft,  6  Kan.  *145.  In  the 
matter  of  taking  stock  in  railroad  companies  for  townships,  and 
of  issuing  township  bonds  in  payment  of  such  stock,  and  of  levying 
and  collecting  taxes  for  the  payment  of  the  bonds,  the  township 
ofScers  have  nothing  to  do.  Everything  is  done  by  the  county  offi- 
cers, and  nearly  everything  by  the  county  board.  The  petition  for 
the  election  to  determine  whether  the  stock  shall  be  subscribed  is 

presented  to  the  county  board.  Laws  1870,  p.  189,  §  1. 
*189     The  ^county  board  alone  can  determine  whether  the  election 

shall  be  held,  and  such  board  alone  can  order  the  election. 
Id.  190,  §  2.  The  county  board  canvasses  the  returns  of  the  elec- 
tion, and  declares  the  result.  Id.  §§  3,  4;  also  Gen.  St.  410,  § 
28.  If  the  election  has  resulted  in  favor  of  subscribing  for  said 
stock,  the  county  board  orders  the  county  clerk  to  make  the  sub- 
scription, and  causes  the  bonds  to  be  issued  in  payment  of  said  stock, 
which  bonds  are  "signed  by  the  chairman  of  the  board,  and  attested 
by  the  clerk  under  the  seal  of  the  county."  Laws  1870,  p.  190,  §  5. 
The  county  board  then  annually  levies  the  tax  on  said  township 
to  pay  the  interest  on  said  bonds,  and  to  create  a  sinking  fund  to 
pay  said  bonds  at  maturity.  Id.  p.  191,  §  6.  And  with  the  sur- 
plus taxes  levied  and  collected  for  the  payment  of  interest,  (if  there 
should  be  any  such  surphis,)  and  with  the  sinking  fund,  the  county 
board  may  at  any  time  cause  the  treasurer  to  buy  up  the  outstand- 
ing bonds  at  their  market  value,  not  eicceeding  their  par  value. 
Id.  §  8.  In  all  this  the  county,  through  the  county  board,  seems 
to  be  the  agent  and  guardian  for  the  township;  and  if  any  litiga- 
tion should  spring  up  concerning  any  of  these  matters,  we  should 
think  that  the  county,  through  the  county  board,  ^ould  have  ample 
authority  to  protect  the  rights  and  interests  of  the  township.  In 
this  way  the  county  protects  the  rights  and  interests  of  a  portion  of  its 
own  people.  For  all  the  foregoing  services  the  county  commissioners 
are  paid  by  the  county,  (Gen  St.  266,  §14;)  and  we  suppose  there 
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can  be  bat  little  doabt  bat  that  the  county  must  pay  for  the  ex- 
penses of  the  eleetiOD,  (Laws  1870»  p.  190,  §§  8,  4;  Oeu.  St.  420,. 
431,  §§  71-74;)  and  we  suppose  the  county  must  also  pay  the  ez« 
penses  of  issuing  the  bonds,  etc. 

Now,  the  litigation  between  Turner  and  the  county  commissioners 
was  concerning  the  foregoing  matters.  Turner  did  not  sue  the  county 
commissioners  to  compel  them  to  do  something  merely  as  individuals, 
nor  even  to  do  something  merely  as  individual  commissioners.  He 
sued  them  to  compel  them  to  do  something  which  they  could  do  only 
as  a  "board  of  county  commissioners."  Laws  1870,  p.  189, 
*190  §  1.  *The  law  is  explicit.  It  does  not  provide  that  the  per- 
sons holding  the  offices  of  county  commissioners  shall  call  the 
election,  nor  merely  that  the  county  commissioners  shall  call  the 
election,  but  it  provides  that  "the  board  of  county  commissioners" 
shall  cidl  the  election.  Turner,  of  course,  in  effect,  sued  the  county 
commissioners  as  a  board,  whether  the  action  was  in  form  against 
them  as  individuals  or  not,  for  he  sued  them  to  compel  them  to  do 
something  which  they  could  do  only  as  a  board  and  as  the  county 
hoard;  and  when  the  commissioners  are  sued  as  the  county  board, 
beyond  the  limits  of  their  own  county,  and  where  the  county  attorney 
is  not  bound  to  go,  may  they  not  then,  as  the  county  board,  employ 
eoQDsel  to  defend  the  action  ?  We  do  not  think  that  it  is  necessary  to 
determine  whether  said  action  of  Turner  against  the  county  commis- 
sioners was  an  action  technically  against  the  county  or  not ;  for  we  sup- 
pose that  no  one  will  claim  that  the  county  commissioners  can  employ 
counsel  in  only  such  eases  as  these,  where  the  county  is  technically  a 
party.  A  suit  against  the  officers  of  the  county  is  often  a  suit  substan- 
tially against  the  county ;  and,  in  this  very  case,  we  think  the  action  of 
Tomer  was  substantially  an  action  against  the  county  as  the  guard- 
ian and  protectoi:  of  the  rights  and  interests  of  Bock  Creek  township. 
And  it  was  also  substantially  against  the  county  in  another  respect. 
It  was  an  action  to  compel  the  county  commissioners  to  do  something 
which  would  incur  liabilities  against  the  county;  for  instance,  liabil- 
ity for  the  county  commissioners'  services,  for  the  expenses  of  the 
electioD,  etc.  Suppose  an  action  of  mandamus  should  be  commenced 
in  i.he  supreme  court  of  the  state  to  compel  the  county  clerk  to  enter 
certain  taxes  on  the  tax-list  to  pay  certain  supposed  liabilities  against 
the  county,  could  not  the  county  commissioners  then  employ  counsel 
to  defend  ?  Or  suppose  an.action  should  be  commenced  in  the  United 
States  circuit  court  to  eigoin  the  treasi^rer  from  cojUecting  a  certain 
connty  tax,  could  not  the  county  commissioners  then  employ  counsel 
to  defend  ?  We  suppose  that  whenever  the  -county  is  interested 
*191  at  all  in  the  result  of  a  suit,  either  in  its  own  behalf  or  in  *that 
of  some  township  of  the  county,  and  the  suit  is  brought  against 
the  legal  representatives  of  the  county,  and  is  beyond  the  limits  of 
the  county,  the  county  commissioners  may,  if  they  choose,  employ 
counsel  to  take  care  of  the  interests  of  the  oountjy«  Aa  throwing' some 
v.18k— 10 


146  KANSAS  BEP0BT8. 

light  apon  the  qnestions  discussed  in  this  case,  we  woald  refer  to  the 
following  authorities:  Bancroft  v.  Lynnfield,  18  Pick.  566;  People 
V.  Supervisors  of  N.  Y.,  32  N.  Y.  473;  Brady  v.  Supervisors  of  N.  Y., 
2  Sandf.  460,  472;  Gillespie  v.  Broas,  23  Barb.  379.  This  case  has 
been  ably  presented  by  counsel  on  both  sides,  and  for  additional  argu- 
ments and  additional  authorities  we  would  refer  to  counsel's  briefs. 

There  has  been  no  question  raised  as  to  the  value  of  the  plaintiffs' 
services.  The  parties  agreed  in  the  court  below  that  the  services 
were  worth  $265.  The  judgment  of  the  court  below  will  be  reversed, 
and  cause  remanded,  with  the  order  that  judgment  shall  be  rendered 
upon  the  facts  agreed  to  in  favor  of  the  plaintiffs  below,  and  against 
the  defendants  below,  for  the  sum  of  $265,  and  costs. 

(All  the  justices  concurring.) 


*CiTY  OF  Wyandotte  v.  Harriet  C.  White. 

July  Term,  1874. 

1.  Instructions.    To  determine  whether  an  instruction  be  erroneous,  !t  must 

be  considered  in  reference  to  the  facts  in  the  case,  as  well  as  in  relation 
to  the  other  instructions. 

2.  :  Contributory  Negligence.    In  an  action  for  damages  forper> 

sonal  injuries  in  which  the  question  of  contributory  negligence  is  pre- 
sented, it  is  not  error  to  give  an  instruction  that  the  plaintiff's  right  to 
recover  is  not  affected  by  her  having  contributed  to  the  injury,  unless  she 
was  at  fault  in  so  doing. 

3.  Verdict:  Special  Question.    While  under  the  laws  of  1870  it  is  the 

duty  of  the  *;ourt,  at  the  request  of  either  party,  to  Instruct  the  jury, 
♦192    ♦in  case  they  returned  a  general  verdict,  to  find  upon  particular  ques- 
tions of  fact,  tlie  court  should  submit  only  such  questions  as  bear  upon 
facts  material  to  the  issues,  and  whose  answers  may  in  some  way  con- 
trol or  affect  the  general  verdict.^ 

4. .    No  question  need  be  submitted  at  the  request  of  one  party  that 

has  been  already  submitted  at  the  instance  of  the  other. 

6.  Municipal  Corporations:  Negligence:  Damages  for  Personal  In- 
jury :  Presenting  Claim.  Where  a  party  having  sustained  a  personal 
injury  for  which  he  claims  that  a  city  is  liable,  presents  his  bill  therefor 
to  the  city  council  for  allowance,  which  is  by  such  council  disallowed,  he 
may  thereafter  sue  for  and  recover  all  the  damages  sustained,  thougli 
such  damages  exceed  the  amount  claimed  in  the  bill>  and  on  such  Judg- 
ment recover  oosts.* 

^Duty  of  court  to  submit  questions  to  Jury,  right  to  revise  questions  presented, 
etc.,  see  Missouri  Pac.  Ry.  Co.  v.  HoUey,  80  Kan.  465;  S.  C.  1  Tac.  Rep.  180. 

*6ee  JanscD  v.  Atchison,  16  Kan.  881,  revlewing^the  cases  on  the  liability  of 
cities  for  negligence;  also,  Fort  Scott  v.  Brothers,  20  Kan.  ^SH.  See,  also,  the  note 
to  McQinty  v.  Keokuk,  24  N.  W.  Rep.  607. 
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Error  from  Wyandotte  distriot  eoturt. 

Mrs.  White  brought  her  action  against  the  ctty  of  Wyandotte  for 
personal  injuries  sustained  by  reason  of  a  fall  oeoasioned  by  defects 
in  a  bridge  over  which  she  was  passing,  said  bridge  being  a  portion 
of  Third  street,  and  a  public  highway  in  the  city  of  Wyandotte. 
Trial  at  December  term,  1872,  of  the  district  court.  The  third  in- 
stiootionto  the  jury,  at  plaintifF's  request,  was  as  follows:  "(3)  The 
plaintiff's  right  to  reeoyer  is  not  afPected  by  her  having  oontributed 
to  her  injuries,  unless  she  was  in  fault  in  so  doing."  Verdict  and 
judgment  for  plaintiff. 

W,  J,  Buchan^  for  plaintiff  in  error. 

The  third  instruction  asked  by  plaintiff  below,  and  given  by  the 
eoart,  is  too  sweeping  in  its  language,  and  was  calculated  to  mislead 
the  jury.  Municipal  corporations  are  not  insurers  against  accidents 
upon  their  highways;  nor  are  they  responsible  for  every  misfortune 
that  may  befall  travelers  thereon ;  neither  is  every  defect  in  their 
streets  and  sidewalks  actionable,  though  it  may  have  contributed  to 
the  injury,  if  some  other  circumstance  was  the  immediate  cause. 
Had  the  horse  that  frightened  Mrs.  White,  and  caused  her  to  turn 
suddenly  round,  ran  over  her,  and  she  been  injured  thereby, 
*193  although  she  was  not  in  fault,  it  would  hardly  have  been  *con- 
tended  that  the  city  was  liable.  Yet  the  impression  likely  to 
be  drawn  from  the  third  instruction  as  given  by  the  court  below  is 
that  unless  Mrs.  White  was  in  fault  herself,  that  the  city  is  liable 
for  any  injury  she  may  havja  received  while  upon  the  streets  of  the 
eit;,  no  matter  by  what  means  she  is  injured.  There  was  no  testi- 
mony Koing  to  show  that  that  portion  of  the  bridge  where  the  in- 
jory  is  alleged  to  have  been  received  was  so  defective  as  to  be  dan- 
geroas  for  persons  using  ordinary  care. 

The  court  erred  in  refusing  to  submit  to  the  jury  particular  ques- 
tioQB  of  fact  at  the  request  of  the  defendant.  The  court  in  this  re- 
spect has  no  discretion.  The  statute  is  mandatory,  (Laws  1870,  p. 
1^3,  §  7 ;)  and  the  refusal  by  the  court  to  direct  such  special  finding 
of  facts  prevented  a  verdict  upon  material  issues  in  the  case.  Had 
the  jury  found  that  there  was  no  defect  in  the  Third-street  bridge  at 
or  near  the  place  of  the  alleged  accident,  how  could  a  general  verdict 
for  the  plaintiff  consistently  have  been  found?  and,  if  found,  how 
eould  it  be  maintained,  (being  clearly  against  the  weight  of  evidence  ?) 
At  all  events,  as  the  testimony  was  so  conflicting,  it  was  an  impor- 
tuit  fact  in  the  cause,  and  should  have  been  presented  to  the  jury. 
It  will  hardly  be  disputed  that  whether  or  not  a  defect  existed  at  a 
particular  time  and  place,  and  what  is  a  sufficient  defect  to  make  de- 
fendant liable,  are  questions  of  fact  to  be  submitted  to  the  jury. 

The  court  should  have  set  aside  the  verdict  on  the  ground  that  the 
special  finding  of  facts  was  inoonsiatent  and  in  conflict  with  the  gen- 
eral verdict.  In  answer  to  the  fourth  interrogatory  of  defendant,  the 
juy  found  the  fact  (hat  the  plaintiff  was  not  in  the  exercise  of  ordfr- 
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nary  care  at  the  time  of  the  accident.     Hence  she  could  not  recover. 
Their  answer  finds  no  circumstance  to  take  this  case  out  of  the  rule 
of  the  want  of  ordinary  care  on  the  part  of  the  plaintiff. 
Scroggs  db  Bartiett,  for  defendant  in  error. 

The  third  instruction  asked  by  plaintiff  below,  and  given  by 
*194    the  court  to  the  jury,  on  the  subject  of  contributory  neg*li- 

gence,  was  not  erroneous.  Pacific  B.  Go.  v.  Houts,  12  Kan. 
328 ;  Atchison  v.  King,  9  Kan.  *651,  *659;  Weisenberg  v.  Appleton, 
26  Wis.  66;  Kline  v.  Central  Pac.  E.  Co.,  87  Cal.  4U0. 

The  court,  in  its  discretion,  submitted  the  questions  of  fact,  which 
were  pertinent  issues  in  the  case^  and  proper  questions  to  be  answered 
by  the  jury.  The  court  properly  refused  to  submit  the  first  three 
special  findings  of  fact,  (so  called,)  for  the  reason  that  they  were  not, 
nor  could  they  by  any  possibility  become,  "issues  in  the  case,"  as  re- 
quired by  Laws  1870,  p.  173.  They  were  no  more  pertinent  to  the 
** issues  in  the  case,"  than  inquiries  concerning  the  habits  of  the 
man  in  the  moon. 

Brewer,  J.  This  was  an  action  for  damages  for  personal  injuries. 
The  facts  as  claimed  are  that  defendant  in  error,  crossing  Third- 
street  bridge,  in  the  city  of  Wyandotte,  was  startled  by  a  runaway 
horse,  and,  stepping  quickly  one  side  to  avoid  him,  slipped  her  foot 
into  a  hole  in  the  bridge,  was  thus  thrown  down,  and  injured.  The 
jury  found  for  the  defendant  in  error,  and  assessed  her  damages  at 
$1,200. 

The  first  error  complained  of  is  the  giving  of  this  instruction  asked 
for  by  plaintiff:  "The  plaintiff's  right  to  recover  is  not  affected  by 
her  having  contributed  to  her  injuries,  unless  she  was  in  fault  in  so 
doing."  Counsel  claims  that  this  language  is  too  sweeping;  that  the 
city  is  not  an  insurer  against  injuries  upon  its  highways,  nor  respon* 
sible  for  every  misfortune  that  may  befall  travelers  thereon;  and 
that  under  this  instruction  the  jury  might  properly  have  considered 
the  city  liable  for  any  injury  Mrs.  White  sustained  while  upon  its 
streets,  no  matter  by  what  means  it  occurred.  We  do  not  think 
this  eriticism  well  founded.  Every  instruction  must  be  considered 
in  reference  to  the  facts  of  the  case,  as  well  as  in  relation  to  the 
other  instructions.  Now,  that  Mrs.  White  received  injuries  by  a  fall 
upon  the  bridge  is  undisputed,  she  testifying  to  the  fact,  and 
*195  *no  one  contradicting  her.  As  defenses,  it  would  seem  from 
the  testimony  offered,  and  instructions  asked,  that  the  city 
claimed  that  all  the  injuries  from  which  she  was  suffering  were  not 
caused  by  this  fall;  that  there  was  no  defect  in  the  bridge,  and  that 
the  fall  was  a  mere  accident;  that  if  any  defect  existed,  the  oity  had 
had  no  notice  of  it,  and  had  taken  all  reasonable  precautions  to  keep 
the  bridge  in  good  repair;  and  also  that  the  negligence  of  Mrs.  White 
contributed  directly  to  the  injury.  The  jury  found  specifically,  in 
answer  to  certain  questions,  that  Mrs.  White  was  injured  by  a  fail 
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caused  by  a  defect  in  the  bridge,  und  that  she  was  at  the  time  act* 
ing  in  a  oarefol  and  prudent  manner.  Even  if  this  instruotion  were  tea 
sweeping,  as  claimed,  it  would  seem  that  any  error  in  it  was  avoided 
by  these  answers.  But  the  instruction  only  refers  to  the  matter  of 
contributory  negligenoe.  It  does  not  pretend  to  declare  what  eon* 
stitnted  the  plaintiff's  right  to  recover,  or  what  facts  must  exist  to 
create  it.  It  simply  declared  that  her  right  to  recover,  upon  what-^ 
soever  facts  snch  right  was  based,  was  not  affected  by  the  fact  that 
her  own  conduct  contributed  to  the  injury,  unless  some  fault  could 
be  imputed  to  such  conduct.  If  she  was  guilty  of  no  negligence,  her 
acts  contributing  to  the  injury  did  not  destroy  her  right  to  recover.. 
In  other  words,  a  party  injured  need  not  be  a  passive  recipient  of  the 
injury  in  order  to  establii^  a  right  to  recover  of  the  wrong-doer  for 
the  injury. 

Another  alleged  error  is  the  refusal  of  the  court  to  submit  to  the 
jary  three  questions  of  fact  presented  by  the  defendant.  At  the  in- 
stance of  the  plaintiff,  eight  questions  were  submitted,  and  at  the  in* 
stance  of  the  defendant,  four.  Those  refused  were  as  follows:  "(1) 
Was  the  plaintiff  injured,  if  at  all,  twenty  steps  from  the  north  end 
of  the  bridge,  and  about  four  or  five  feet  from  the  east  side  thereof  ? 
(2)  Was  there  any  defect  in  the  Third-street  bridge  twenty  steps 
from  the  north  end,  or  thereabouts,  showing  carelessness  or 
*196  negligence  on  the  part  of  defendant  ?  *(3)  Was  the  plaintiff^ 
frightened  at  the  time  the  accident  complained  of  happened?" 

Since  1870  it  is  the  duty  of  the  court,  at  the  request  of  either 
party,  to  instruct  the  jury  if  they  return  a  general  verdict  to  find  upon 
particular  questions  of  fact,  to  be  stated  in  writing,  and  direct  a 
written  finding  thereon.  Laws  1870,  p.  173,  §  7.  But  it  does  not 
follow  from  this  that  it  is  the  duty  of  the  court  to  submit  to  the  jury 
every  question  that  may  be  presented,  and  compel  a  finding  on  it. 
That,  in  some  cases,  and  with  some  attorneys,  would  cumber  the 
record  with  a  fearful  mass  of  useless  stuff.  Only  those  questions  need 
be  presented  that  bear  upon  facts  material  to  the  issues,  and  whose 
answers  may  in  some  way  control  or  affect  a  general  verdict.  It  is 
Qseless  to  compel  a  jury  to  answer  a  question  whose  answer,  what- 
ever it  may  be,  can  have  no  bearing  upon  the  general  verdict.  So, 
Also,  is  it  useless  to  submit  a  question  at  the  instance  of  one  party 
which  has  already  been  submitted  at  the  instance  of  the  other.  In 
this  case  the  jury  were  asked,  at  the  instance  of  the  plaintiff,  thia 
question,  '*Was  the  plaintiff  materially  injured  by  falling  on  Third- 
street  bridge,  in  the  city  of  Wyandotte>  by  reason  of  defect  in  said 
Wdge,on  or  about  the  fifth  of  August,  1871?"  and  answered,  "Yes." 
They  also  answered,  in  reply  to  plaintiff's  question,  that  the  bridge 
was  defective  or  unsafe  at  the  time,  and  that  the  defect  had  existed 
long  enough  for  notice  thereof  to  the  city. 

The  only  point  in  which  the  questions  of  defendant  differed  from 
those  of  plaintiff  was  that  in  the  former  the  inquiry  was  limited  to 
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a  single  spot  on  the  bridge,  while  in  the  latter  it  extended  to  the 
bridge  as  a  whole.  If  the  jary,  having  rec^yed  the  excluded  qnes- 
tions,  had  answered  them  in  the  afSrmativei  of  coarse  there  would 
be  no  pretense  of  conflict;  if  in  the  negative,  nothing  to  disturb  the 
general  verdict,  for  if  the  plaintifF  was  injured  by  a  defect  in  the  bridge, 
it  mattered  nothing  that  such  injury  and  defect  were  not  at  a  partic- 
ular spot  thereon.     It  is  true,  the  plaintiff  in  her  testimony  located 

the  place  of  injury  at  the  spot  indicated  by  defendant's  qaes-  ] 
*197  tions;  but  there  was  testimony  tending  to  show  the  exist *ence 
of  defects  elsewhere,  and  a  party  might  easily  be  mistaken  as 
to  the  exact  point  on  the  bridge  at  which  an  injury  happened,  while 
perfectly  clear  that  such  an  injury  did  happen;  so  that  there  would 
be  no  such  conflict  between  the  testimony  and  the  answers,  and 
general  verdict,  as  would  compel  the  granting  of  a  new  trial,  and  no 
such  conflict  between  the  answers  and  the  verdict  as  would  in  any 
way  disturb  the  latter.  Whether  the  plaintiff  was  frightened  or  no, 
could  not  affect  the  verdiot  in  her  favor.  We  think,  therefore,  the 
substantial  rights  of  the  city  were  not  injured  by  the  refusal  to  sub- 
mit these  questions. 

Plaintiff  in  error  claims  that  no  judgment  for  costs  should  have 
been  rendered  against  the  city,  because  no  biU  duly  verified  bad  been 
presented  to  the  city  council  for  allowance  before  suit  was  brought. 
The  petition  alleges,  and  in  answer  to  one  of  the  defendant's  ques- 
tions the  jury  find,  that  such  a  bill  was  presented.  It  is  true  the 
bill  presented  was  for  only  $600,  while  the  amount  sued  for  was 
$10,000,  and  the  verdict  and  judgment  $1,200.  But  if  the  city 
council  fail  to  allow  the  amount  claimed  in  the  bill  presented,  we 
know  of  nothing  to  prevent  the  claimant  suing  for  and  recovering 
all  the  damages  sustained. 

While  the  testimony  was  conflicting,  there  was  enough  to  sustain 
the  verdict.     The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 
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July  Term,  1874. 

C(mnty  Attorney:  Compensation:  Ten  per  Cent,  for  Collections.  A 
railroad  company  commenced  an  action  against  the  county  treasurer  and 
the  sheriff  of  Johnson  county,  for  a  perpetual  injunction  to  restrain  the 
collection  of  certain  taxes.  The  injunction  was  refused^  and  judgment 
was  rendered  in  favor  of  the  officers*  and  against  the  railroad  company, 
for  costs.  The  case  was  then  taken  to  the  supreme  court  by  the  railroad 
company,  and  there  the  judgment  of  the  court  below  was  affirmed.  The 
county  attorney  of  Johnson  county  attended  to  the  suit  for  the  treasurer 
and  sheriff  as  county  attorney,  but  without  being  employed  by  any  person. 
The  railroad  company  then  paid  said  taxes,  but  neglected  to  pay  the  10 
per  cent,  penalty  which  had  at  that  time  accrued  thereon.  The  county 
attorney  then  filed  aprcBcipe  with  the  treasurer  for  a  tax  warrant  to  col- 
lect said  penalty.  The  treasurer  issued  the  warrant,  and  delivered  it  to 
the  sheriff,  and  the  sheriff,  by  virtue  of  the  warrant,  collected  said  pen- 
jity,  and  paid  it  over  to  the  treasurer.  Hetd,  that  said  taxes  and  pen- 
alty were  collected  under  the  law,  and  not  under. said  judgment;  that 
^dprcBcipe  is  unknown  to  the  tax  laws,  and  amounted  to  nothing  more 
than  an  opinion  of  the  county  attorney ;  that  the  treasurer  and  sheriff 
collected  said  taxes  and  penalty,  and  not  the  county  attorney;  and  that 
the  county  attorney  is  not,  under  the  statutes,  entitled  to  10  per  cent,  of, 
said  taxes  and  penalty  for  collecting  the  same.  > 

Error  from  Johnson  district  court. 

On  the  twentieth  of  February,  1873,  Ogg,  who  was  then  county 
attorney,  presented  to  the  board  of  county  commissioners  the  follow- 
mg  claim : 

"The  County  of  Johnson^  to  Frank  R.  Ogg,  Dr. 

"To  $1,318.37,  the  same  being  ten  per  cent,  of  $13,188.73,  col- 
lected June  13,  1872,  and  February  6,  1873,  in  favor  of  Johnson 
eoonty,  state  of  Kansas,  in  the  case  of  Mo.  Biver,  Ft.  Scott  &  Gulf 
R.  Co.  against  J.  Henry  Blake,  treasurer,  and  A.  J.  Glemmans,  sheriff 
of  said  county  of  Johnson,  and  paid  to  the  county  treasurer  on  the 
day  of  collection." 

This  claim  was  disallowed  by  the  county  board,  and  Ogg  appealed 
to  the  district  court.     Trial  at  the  April  term,  1873,  of  said  court, 

and  judgment  in  favor  of  Ogg,  for  the  amount  claimed, 
•199    ^Devenney  d  Chreen,  for  plaintiff  in  error. 

We  contend  that  Ogg  is  not  entitled  to  any  compensation,  in* 
dependent  of  his  salary  as  county  attorney,  for  the  alleged  services 
performed.  The  record  shows  that  the  property  of  the  Missouri  Biver 
&  Fort  Scott  Bailway  within  Johnson  county  was  subject  to  taxation 
for  the  year  1870;  that  the  tax  was  duly  levied  for  said  year;  that 
the  proper  authorities  were  about  to  collect  the  taxes  pursuant  to  said 

^Seo  DoneUon  v.  Howard  Co.,  28  Kan.  70;  additional  compensation  of  county 
lUomey,  Hoffman  v.  Greenwood  Co.,  25  Kan.  64;  fees  of,  in  criminal  case,  State 
V.  QranvlUe,  96  Kan.  158. 
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levy,  when  on  the  sixth  of  January,  1871,  said  railway  company  ap- 
plied for  and  obtained  an  injunction  against  the  county  treasurer  and 
sheriff,  restraining  them  from  collecting  such  tax.  The  district  court, 
on  demurrer,  held  that  the  railroad  company  bad  no  cause  of  com- 
plaint, and  this  court  affirmed  the  action  of  the  district  court.  Ogg, 
as  county  attorney,  appeared  in  behalf  of  the  officers, — the  treasurer 
and  sheriff, — both  in  the  district  court  and  supreme  court,  assisted  by 
private  counsel  employed  by  the  plaintiff  in  error,  to  defend  the  in- 
terests of  state  and  county.  There  was  no  action  brought  by  state  or 
county  against  the  railroad  company;  there  was  no  money  judgment 
rendered  by  the  district  court  against  the  railroad  company ;  there 
was  no  money  collected  by  the  sheriff  on  execution  against  the  rail- 
road company.  When  this  court  affirmed  the  action  of  the  district 
court,  it  left  the  matter  of  taxes  just  where  it  was  before  the  injunc- 
tion was  obtained ;  and  the  railroad  company  then  being  delinquent, 
it  was  the  duty  of  the  treasurer  to  issue  his  warrant  to  the  sheriff 
to  collect  the  amount  with  penalty,  without  the  aid  or  any  action 
on  the  part  of  the  county  attorney.  See  chapter  107,  §  123,  Gen.  St. 
1868,  And  the  sheriff  was  required  by  the  same  law  to  collect  and 
pay  over  to  the  county  treasurer  the  amount  of  the  tax  warrant  within, 
sixty  days  from  its  date.  If  the  county  attorney  preferred  to  be  of- 
ficious, or  really  believed  it  to  be  his  duty  to  file  a  pracipe  with  the 
treasurer  for  the  issuance  of  a  tax  warrant,  and  that,  too,  after  the 
railroad  company  had  paid  $11,985.21  without  warrant,  be  cannot, 
we  submit,  by  any  such  means,  impose  a  liability  on  the  county 
♦200  to  pay  him  *therefor.  A  mere  suggestion  by  the  county  at- 
torney to  the  treasurer  to  issue  a  tax  warrant  in  such  case 
would  clearly  be  embraced  within  his  general  duties  as  such  county 
officer.  There  is  no  claim  on  the  part  of  Ogg  that  the  board  ever 
employed  him  to  look  after  the  case  in  the  supreme  court,  independ- 
ent of  his  employment  as  county  attorney.  The  alleged  services  were 
voluntary,  if  not  performed  as  county  attorney,  and  the  plaintiff  in 
error  is  not  legally  liable  for  what  he  did.  County  of  Huntington  v. 
Boyle,  9  Ind.  296. 

J,  L.  Wines,  O.  W.  Wilsotiy  acd'F.  fl.  Ogg,  for  defendant  in  error. 
The  only  question  presented  for  the  consideration  of  the  court  is 
whether  the  evidence  shows  a  ''collection"  as  contemplated  by  section 
139,  c.  25,  Gen.  St.  If  this  question  is  decided  affirmatively,  the 
judgment  of  the  district  court  must  be  affirmed.  What  is  the  true 
definition  of  the  word  "collected,"  in  the  connection  in  which  it  ia 
found  in  the  statute?  What  the  legislative  intent  was  must  be  de- 
termined from  what  the  legislature  has  said,  if  the  language  is  free 
from  doubt  and  obscurity.  That  the  legislature  has  tised  a  word  in 
its  usual  and  ordinary  sense  is  clearly  presumed,  in  the  absence  of 
some  positive  statutory  limitation  or  restriction.  If  a  word  is  so  used 
by  the  law-making  power,  the  necessity  for  interpretation  and  con- 
struction does  not  arise.     We  can  arrive  at  the  true  definition  of  the 
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word  "eollected**  from  au  examination  of  the  words  "collector"  and 
"colleet."  "A  'collector'  is  a  person  appointed  or  elected  to  receive 
taxes ;  also  a  person  appointed  by  a  private  person  to  collect  the  debts 
dne  him."  1  Bonv.  Law  Diet.  241.  The  definition  of  the  word 
"collect"  is  "to  gather  money  or  revenue  from  debtors;  to  demand 
and  receive;  as,  to  collect  taxes;  to  collect  the  cnetoms;  to  collect 
aceoonts  oi'  debts."  Webst.  Diet.  In  view  of  these  definitions,  it 
7ill  not  for  a  moment  be  eoptended  that  there  must  be  an  actual, 
manual  handling  of  the  amount  realized  in  order  to  constitute  a  "col- 
lectioQ."    "A  'collection'  might  be  defined  to  be  the  payment,  after 

suit,  or  by  reason  of  the  probable  commencement  of  litigation, 
'201    to  any  ^person  authorized  to  receive,  a  sum  claimed  to  be  due 

from  one  person  to  another,  without  regard  to  the  question  as 
to  whether  it  was  paid  upon  an  express  or  an  implied  contract."  It 
might  also  be  added  that  in  case  of  litigation  it  is  entirely  immaterial 
who  is  plaintiff  or  defendant,  so  the  question  of  liability  is  settled. 

In  the  ease  now  before  the  court  the  defendant  in  error  may  not 
have  actually  handled  the  money  collected,  yet  he  was,  in  view  of 
the  above  definitions,  and  in  view  of  section  139,  before  referred  to, 
a  collector.  The  railroad  company  denied  the  existence  of  any  lia- 
bility in  favor  of  the  county.  On  the  other  hand,  the  county  claimed 
the  right  to  receive  and  collect  from  the  railroad  company  a  certain 
amoant.  The  only  question  settled  by  the  litigation  between  the 
county  and  the  railroad  was  the  one  of  liability  of  the  one  party  to 
pay,  and  the  right  of  the  other  party  to  collect,  the  amount  claimed. 
In  this  litigation  the  defendant  in  error  appeared  in  his  official  char- 
acter, as  be  t^fts  in  duty  bound  to  do,  to  look  after  the  interests  of 
the  connty.  The  final  decision  was  against  the  railroad  con\pany, 
and  under  this  decision  the  amount  olaimied  was  paid  into  the  county 
treasury.  If  this  was  not  a  "collection,"  within  the  meaning  of  sec- 
tion 139,  it  is  difficult  to  imagine  a  state  of  facts  which  would  consti- 
tute a  collection.  It  is  true,  the  action  of  the  railroad  company  was 
not  prosecuted  against  the  county  by  name,  but  it  clearly  appears 
from  the  evidence  that  the  county  had  a  direct  interest  in  the  event 
of  the  suit,  and  in  all  such  cases  it  is  made  the  duty  of  the  county  at- 
torney to  appear.     Section  136,  c.  25,  Gen.  St. 

It  may  also  be  trged  that  there  was  no  collection  as  against  the 
nilroad  company,  so  as  to  entitle  the  defendant  in  error  to  a  com- 
niission  on  the  amount  received,  for  the  reason  that  there  was  not  a 
judgment  for  any  given  amount  rendered  in  favor  of  the  county.  It 
^11  be  observed,  however,  from  the  evidence,  that  the  case  was  de- 
cided upon  the  demurrer  filed  by  the  county  of  Johnson,  and  in  sus- 
t^ing  that  demurrer  the  court  dissolved  the  injunction,  and  in  that 

manner  the  whole  question  touchipg  the  liability  of  the  rail- 
*202    *road  company  was  decided.     However,  we  think  that  in  the 

case  of  the  railroad  company  against  the  treasurer  and  sheriff 
of  Johnson  county  there  was,  in  the  fullest  sense  of  the  word,  a  judg- 
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ment  rendered.  A  judgment  is  a  contract.  Freem.  Judgm.  §  4. 
After  the  decision  of  this  court  upon  the  question  of  the  liability  of 
the  railroad  company  to  pay  a  certain  sum  to  the  county,  a  warrant 
was  issued  by  the  county  treasurer  pursuant  to  the  order  of  defend- 
ant in  error  as  county  attorney.  This  warrant  was  placed  in  the 
hands  of  the  sheriff  of  the  county.  A  part  of  the  taxes  due  was  paid 
after  this  warrant  was  issued,  before  levy  made,  and  the  balance  was 
collected  by  means  of  a  levy  and  sale  of  property,  as  upon  execution. 

The  moment  the  defendant  in  eiTor  became  the  couAty  attorney 
of  Johnson  county  that  moment  there  arose,  by  virtue  of  the  statute, 
an  express  contract  between  the  parties  to  this  proceeding  that  plain- 
tiff in  error  should  pay  defendant  in  "error  a J.0  per  cent,  commission 
on  all  moneys  collected  through  his  ofiGicial  interposition.  It  is  well 
settled  that  a  contract  between  the  state  or  county  aad  at  individual 
must  be  construed  as  contracts  between  private  parties.  Sholes  v 
State,  %  Chand.  182;  Meshke  v.  Van  Doren,  16  Wis.  847.  It  ha^ 
been  decided  in  this  state  that  a  county  attorney  is  not  required  t 
go  out  of  his  county  to  look  after  the  interests  of  the  county.  If  he 
does,  he  is  entitled  to  compensation.  Commissioners  of  Leavenworth 
V.  Brewer,  9  Kan.  *307. 

Defendant  in  error,  as  county  attorney,  is  paid  a  salary  under  the 
section  of  the  statute  referred  to,  for  the  usual^  ordinary^  and  well- 
known  duties  of  his  office.  In  addition  to  this  salary  he  is  allowed  a 
commission  on  all  moneys  collected  for  the  state  or  county.  This  is 
not  a  certain  and  well-known  compensation,  for  the  reason  that  if 
depends  upon  the  amount  of  a  certain  kind  of  professional  work  there 
is  for  him  to  do.  It  is  entirely  uncertain  in  its  character.  The  ob- 
ject of  the  legislature,  then,  evidently  was  to  provide  a  compensation 
for  the  prosecuting  officer  ol  the  county  "for  such  work  as  did  not 
fall  within  the  established  and  settled  duties  of  his  office;" 
*203  *and  with  this  view  it  is  enacted  that  he  should  have  10  per 
cent,  commission  on  such  moneys  as  should  be  collected  by  and 
through  his  official  action;  and  we  claim  that  in  the  payment  by  the 
railroad  company,  and  the  receipt  by  the  county,  of  the  amount  of 
taxes  for  the  year  1870,  paid  after  a  protracted  litigation,  instituted 
for  the  express  purpose  of  deciding  the  liability  of  the  one  party  and 
the  rights  of  the  other,  was  a  "collection,"  within  the  meaning  of  sec- 
tion 139  of  chapter  25  of  the  General  Statutes  of  1868,  and  that  de- 
fendant in  error,  as  the  county  attorney  of  Johnson  county,  is  entitled 
to  a  commission  of  10  per  cent,  on  the  amount  so  collected. 

Yalentinb,  J.  On  the  sixth  of  January,  1871,  taxes  were  due  in 
Johnson  county,  for  the  year  1870,  from  the  Missouri  River,  Port 
Scott  &  Gulf  Bailroad  Company,  amounting  to  the  sum  of  $11,985.21, 
and  the  proper  officers  of  that  county  were  about  to  proceed  to  collect 
the  same.  The  railroad  company,  however,  on  that  day,  commenced 
an  action  against  J.  H.  Blake,  county  treasurer  of  said  county,  and  A. 
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J.  dammaaiM,  sheriff  of  said  oonnty,  to  perpetually  enjoin  them  from 
eoUecting  said  taxes;  and  on  the  seventh  of  January,  1871,  the  judge 
of  the  district  court  for  said  county  granted  a  temporary  injunction  to 
restrain  the  collection  of  said  taxes  pending  the  litigation.  Afterwards 
thepetitionof  the  railroad  company  was  amended,  and  on  the  twenty* 
eighth  of  Aagnsty  1871,  the  defendants  demurred  to  the  amended  pe« 
tilion.  The  court  below  sustained  the  demurrer,  rendering  judgment  ' 
for  costs  against  the  railroad  company,  and  in  favor  of  said  Blake 
and  Clemmans,  and  dissolved  said  temporary  injunction.  The  rail- 
road company  then  brought  the  case  to  this  court  on  petition  in  er- 
ror, and  in  this  court  the  judgment  of  the  court  below  was  affirmed. 
For  a  report  of  that  case,  see  Gulf  B.  Go.  v.  Blake,  9  Kan.  *489. 
hi  aU  the  foregoing  proceedings  the  present  defendant  in  error,  F.  B. 
Ogg.  acted,  along  with  other  Qounsel,  as  counsel  for  Blake  and  Clem- 
mans. He  was  not,  however,  employed  by  Blake  or  Glem- 
*204  mans,  nor  by  the  county,  commis^sioners ;  but  he  acted  in  the 
defense  of  said  suit  in  the  capacity  of  county  attorney  of  John- 
son county.  After  said  suit  was  determined  in  this  court  the  rail- 
road company  paid  said  tases  to  the  treasurer  of  Johnson  county, 
bat  neglected  to  pay  the  10  per  cent,  penalty  which  had  then  ac- 
crued on  said  taxes.  The  defendant  in  error,  Ogg,  then,  as  county 
attorney,  filed  a  pracipe  with  the  county  treasurer  for  a  tax  warrant 
to  be  issued  for  the  collection  of  said  tax  penalty.  The  warrant  was 
issaed  by  the  treasurer  of  said  county  to  the  sheriff,  and  the  sheriff 
collected  the  said  penalty  from  the  railroad  company,  and  paid  it  ovei 
to  the  treasurer.  The  10  per  cent,  penalty  amounted  to  $1,198.52, 
and  the  taxes  and  penalty  in  the  aggregate  amounted  to  $13,183.78. 
The  defendant  in  error,  Ogg,  now  claims  that  he  is  entitled  to  10 
per  cent,  of  the  whole  amount,  to- wit,  $1,318.37,  for  the  said 
services  as  coanty  attorney*  He  first  filed  his  claim  for  that  amount 
with  the  county  commissioners,  but  they  refused  to  allow  the  same, 
or  any  part  thereof.  He  then  commenced  this  action  in  the  district 
conrt  for  that  amount,  and  the  district  court,  upon  an  agreed  state- 
ment of  facts,  rendered  judgment  in  favor  of  Ogg,  and  against  the 
conntj,  for  the  whole  amount  claimed,  with  costs.  Is  such  judg- 
ment correct?  This  is  the  only  question  in  the  case.  Ogg  does  not 
claim  this  amount  as  a  part  of  his  salary  as  county  attorney;  nor 
does  he  claim  it  under  any  contract  made  with  the  county  commis- 
sioners. Indeed,  he  does  not  claim  it  under  any  contract  made  with 
&Qy  person  or  persons.  He  simply  claims  it  under  that  provision  of 
the  statute  which  says :  "County  attorneys  shall  be  allowed  ten  per 
<^t.  on  all  moneys  collected  by  them  in  favor  of  the  state  or  county, " 
iOen.  St.  SSSy  §  189;)  and  he  claims  this  in  addition  to  his  salary 
&8  connty  attorney,  and  in  addition  to  all  other  fees  or  compensation 
Bllowed  by  law.  Whether  all  of  said  taxes  belonged  to  tbe  state  and 
connty  is  not  shown  by  the  record,  (they  may  have  belonged  to  some 
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other  fand,)  but  for  the  purposes  of  this  case  we  shall  assome  that 
they  all  belonged  to  the  state  and  oonnty ;  or,  rather,  we  shall 
*205  assume  that  *they  aU  belonged  to  the  county;  for  if  any  por- 
tion of  thern^  belonged  to  the  state,  then  a  very  serious  ques- 
tion would  arise, — whether  the  county  is  liable  for  the  whole  amount 
or  not ;  that  is,  whether  the  county  is  liable  to  pay  out  of  its  own  fund 
^  the  10  per  cent,  allowed  by  the  statute  for  collecting  the  state  fund, 
or  whether  the  state  fund  should  not  bear  its  proportion.  Then,  with 
these  assumptions,  the  whole  question  in  this  case  depends  upon 
whether  said  payment  of  said  $13,183.73  by  the  railroad  company  to 
the  treasurer  and  the  sheriff  of  said  county  was  a  collection  of  the 
same,  or  any  part  thereof,  by  the  said  county  attorney,  Ogg,  within 
the  meaning  of  said  statute ;  that  is,  did  the  county  attorney  collect 
the  taxes  paid  by  the  railroad  company  to  the  county  treasurer,  and 
did  the  county  attorney  collect  the  penalty  paid  by  the  railroad  corn- 
pany  to  the  sheriff?  The  court  below  decided  that  the  county  attor- 
ney collected  both  the  taxes  and  the  penalty.  We  think,  however, 
that  the  county  attorney  did  not  collect  either.  None  of  the  money 
ever  passed  into  his  hands,  or  through  his  hands,  and  he  had  no 
authority  to  receive  it.  But  he  claims  that  he  collected  said  money 
by  virtue  of  said  injunction  suit,  and  that  he  collected  a  portion  of 
the  same  by  virtue  of  said  pracipe. 

Now,  neither  the  state  nor  the  county  was  a  party  to  said  injunc- 
tion suit.  No  judgment  was  rendered  in  favor  of  or  against  either 
the  state  or  said  county.  Neither  the  state  nor  the  county  employed 
said  county  attorney.  Indeed,  he  was  not  employed  at  all.  The  suit 
was  between  the  railroad  company  on  the  one  side,  and  said  Blake 
and  Glemmans  on  the  other,  and  no  judgment  was  rendered  even  in 
favor  of  Blake  and  Glemmans,  except  for  costs.  The  judgment  did 
not  give  Blake  and  Glemmans,  or  either  of  them,  any  right  to  collect 
said  taxes,  or  to  collect  said  penalty.  It  did  not  give,  or  pretend  to 
give,  them  any  rights  which  they  did  not  have  before.  They  could 
not  have  bad  an  execution  issued  on  said  judgment  for  the  collection 
of  said  taxes  and  penalty ;  and  they  did  not  even  attempt  to  have  any 
such  execution  issued.  They  did  not  collect,  nor  attempt  to 
*206  collect,  said  taxes  and  penalty  by  virtue  of  said  *judgm6nt,  and 
they  had  no  authority  to  do  so  even  if  they  had  so  attempted. 
The  taxes  and  penalty  were  collected  wholly  under  the  statute,  inde- 
pendently of  said  judgment,  and  were  so  collected  in  the  same  manner 
(with  the  exception  of  said  pracipe)  that  they  would  have  been  col- 
lected if  no  such  suit  as  said  injunction  suit  had  ever  been  commenced. 
Gen.  St.  1059,  §  123;  Laws  1869,  p.  261,  §  15;  Laws  1871,  p.  324, 
§  11.  The  said  pracipe  filed  by  the  county  attorney  with  the  county 
treasurer  was  a  nullity ;  or,  at  most,  it  could  be  treated  only  as  an 
opinion  of  the  county  attorney  that  a  tax.  warrant  should  be  issued. 
It  is  an  instrument  unknown  to  the  tax  laws.  It  gave  to  the  county 
treasurer  no  powers.     It  could  perform  no  office  nor  function  other 
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than  as  a  mere  opinion  of  the  county  attorney.  li  did  not  make  the 
ux  warrant  afterwards  issued  any  better  or  worse  than  sneb  tax  war* 
rant  would  have  been  if  no  such  praeipe  had  ever  been  filed.  It  did 
not  make  it  any  more  obligatory  upon  the  treasurer  to  issue  said  tax 
warrant  than  it  was  before  under  the  law.  It  simply  left  the  treasurer 
with  jnst  the  same  rights  and  powers  that  he  had  before  the  pracipe 
was  filed,  and  with  just  the  same  rights  and  powers  that  the  treasurer 
wonld  have  had  if  no  injunction  suit  had  ever  been  commenced.  It 
may  be  true  that  said  injunction  suit  determined  incidentally  that 
said  taxes  were  legal,  and  that  the  treasurer  had  a  right  to  collect  the 
same;  but  such  a  determination  could  only  be  incidental.  The  direct 
determination  waa  that  the  railroad  company  was  not  entitled  to  an 
injanction  in  the  case.  This  determination  might  have  been;for  other 
reasons  than  that  the  taxes  were  legal.  Injunction  to  enjoin  the  col- 
lection of  taxes  is  often  refused  nbtwithstanding  that  the  taxes,  or 
some  portions  thereof,  may  be  illegal.  Sleeper  v.  Bullen,  6  Kan.  *300, 
•306,  •309;  Ottawa  v.  Barney,  10  Kan.  *270,  ♦279,.*280;  Gulf  B. 
Co.  V.  Morris,  7  Kan.  ♦210,  *229-*232;  City  of  Lawrence  v.  Killam, 
11  Kan.  *499;  Gilmore  v.  Fox,  10  Kan.  *609;  Hudson  v.  Atchison 
Co.,  12  Kan.  *14:0.     The  refusal  of  the  injunction  in  such  a  case  is 

simply  a  negative  judgment,  and  gives  to  the  defendants  no 
*207    afiBrmative  *rights  except  to  collect  their  costs.     The  refusal 

of  an  injunction  to  restrain  the  collection  of  taxes  does  not 
confer  any  right  upon  the  officers  to  collect  the  taxes;  it  simply  leaves 
the  officers  with  just  such  rights  as  they  had  before. 

The  judgment  of  the  court  below  will  be  reversed,  and  the  cause 
remanded,  with  the  order  that  judgment  be  rendered  in  favor  of  the 
defendant  below,  and  against  the  plaintiff  below,  for  costs. 
(All  the  justices  concurring.)   ' 


Commissioners  ov  Neosho  Co.  v.  A.  B.  Stoddabt. 

July  Term,  1874. 

Comities:  Authority  to  Contract.  Neither  the  district  court,  nor  the 
sheriff,  nor  both  together,  have  power,  without  the  consent  of  the  county 
commissioners,  to  contract  for  the  county,  or  to  create  an  indebtedness 
against  the  county,  for  cocoa  matting  placed,  or  to  be  placed,  upon  the 
floor  of  the  court  room.  The  county  commissioners  alone  possess  such 
power,  and  they  alone  can  create  such  indebtedness. 

Snor  from  Neosho  district  court. 
The  case  is  stated  in  the  opinion. 
i/«  R.  Woodsworthf  for  plaintiff  in  error. 
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The  faDardiof  commindoDers  is  the  only  aathority  which  can  make 
eontraote  binding  upim/the  oounty.  Gren.  St.  §  36»  p.  261,  c.  25; 
Case  V.  Shawnee  Co.,/4  Kan.  511. 

The  board  of  commiBeioners  have  the  right  and  power  to  disallow 
any  aeoonnty  in  whoiLs  or  in  part,  and  the  allowance  or  disallowance 
of 'the  same  is  a  mattter  testing  entirely  in  the  discretion  of  the  board. 

Gen.  St.  c.  25/ §  2d.. 
*208  *The  district  judge  in  making  the  order  directing  the  sheriff 
'  to  procure  the  matting  at  the  expense  of  the  county,  without 
the  knowledge  or  consent  of  the  board,  acted  without  authority  of 
law.  If  the  judge  could  make  an  order  whereby  the  county  became 
liable  foi  the  payment  of  $65,  he  could,  with  equal  consistency,  make 
a  Hke  order  binding  the  county  for  as  many  thousand  dollars.  He 
could  as  'well  have  ordered  the  sheriff  to  have  erected  county  build- 
ings at  thOx  expense  of  the  county,  and  to  furnish  the  same  in  luxu- 
riant style,  or,  with  equal  consistency,  ordered  a  railroad  built  through 
the  county  at  the  county's  expense,  under  the  plea  that  the  same 
was  necessary  to  the  comfort  and  convenience  of  those  wishing  to 
transact  business  in  the  district  court.  The  mere  fact  that  the  ar- 
ticles are  necessary  to  the  "comfort  and  convenience  of  attendants 
upon  the  court"  created  no  right  whereby  the  order  of  the  district 
court  could  bind  the  county  in  the  matter  of  expenditures,  and  the 
defendant  in  error,  when  furnishing  the  goods  upon  ain  order  of  the 
district  court  to  the  sheriff  to  procure  the  same,  did  so  at  his  own 
risk. 

Hutchings  <t  O^Orady,  for  defendant  in  error. 

The  order  of  the  judge  is  conclusive  of  the  liability  of  the  county. 
It  is  necessary  to  the  very  existence  of  courts  that  the  judges  thereof 
should  have  such  power  and  authority  in  and  about  the  arrange- 
ment and  government  of  the  rooms  where  they  sit  for  the  transac- 
tion of  business  as  will  enable  them  to  conduct  that  business  with 
order,  convenience,  and  decency.  There  are  certain  powers  exercised 
by  all  courts  that  are  not  expressly  delegated  by  statute,  but  have 
been  conferred  by  long  use  and  inherent  necessity  until  they  have 
grown  to  be  a  part  of  the  very  meaning  of  the  term  '* court  ;'*  and  the 
creation  of  a  court  always  carries  with  it,  and  confers  upon  its  pre- 
siding officer,  these  powers.  This  is  particularly  so  with  reference  to 
the  control  of  the  rooms  where  courts  are  held,  the  arrangement  of 
furniture,  the  positions  to  be  occupied  by  the  jury,  the  bar,  the  clerk, 
the  other  officers  of  the  court,  suitable  arrangements  to  pre- 
*209  vent  confusion  and  noise,  *and  to  insure  the  dispatch  of  bus- 
iness. Entirely  outside  and  beyond  any  statutory  provision 
jtuthorizing  it,  we  confidently  claim  that  the  creation  of  a  court  car- 
ries with  it  the  power  on  the  part  of  a  judge  to  order  a  proper  room 
to  be  procured  in  which  to  transact  business,  and  to  require  that  such 
room  be  furnished  with  the  necessary  conveniences  for  the  dispatch 
business;  and  that  the  authority  creating,  or  those  for  whose  benefit 
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the  court  is  created,  are  liable  for  all  reasonable  expenditures  so  in- 
earred.  It  is  not  claimed  that  an  unreasonable  or  arbitrary  order  of 
the  court  could  bind  or  involve  the  county  in  debt,  but  only  such  a 
reasonable  and  just  order  as  comes  within  the  rule  of  discipline, —  a 
power  which  is  vital  to  the  very  existence  of  courts.  Tbe  order  of  the 
court  in  this  case  is  conceded  by  all  parties  to  be  a  reasonable  one, 
the  execution  of  which  was  "indispensable"  to  tbe  comfort  and  con- 
renience  of  all  persons  having  business  in  the  court. 

The  county,  however,  is  liable  on  other  grounds.  We  claim,  as  a 
general  principle  of  law  applicable  as  well  to  municipal  corporations 
as  to  individuals,  thai  where  certain  articles  become  necessary  to  the 
transaction  of  one's  business,  and  such  articles  are  furnished  at  the 
request  of  one's  autborized  agent,  that  there  is  an  implied,  if  not  an 
express,  agreement  by  the  principal  to  pay  the  reasonable  value  of 
SQch  articles  to  the  person  so  furnishing  them.  By  law,  (Gen.  St. 
279,  §  106,)  and  by  universal  custom,  the  sheriff  of  the  county  is 
made  the  agent  of  the  county  to  prepare  the  court-room  for  use,  and 
to  attend  upon  and  keep  order,  prevent  confusion  and  noise,  and 
fornish  the  conveniences  necessary  to  the  transaction  of  business. 
Section  4,  Gen.  8t.  254,  requires  that  each  organized  county  *' shall, 
at  its  own  expense,  provide  a  suitable  court-house."  Now,  then,  the 
sheriff  being  by  law  and  custom  the  proper  officer  and  agent  of  the 
county  to  attend  to  preparing  the  court-room  for  the  use  of  the  dis- 
trict court,  and  havjng  procured  the  cocoa  matting  from  defendant 
in  error  in  order  to  have  a  "suitable  court-house,"  the  county  is  liable 
whether  it  was  done  by  order  of  the  court  or  not. 

•210  *Valentinb,  J.  On  the  first  of  April,  1878,  the  district  court 
of  Neosho  county  made  the  following  order,  to-wit :  '*  Whereas, 
tbe  health,  comfort,  and  convenience  of  those  who  are  required  to  be 
in  attendance  upon  the  session  of  the  district  court  of  Neosho  county 
demand  that  some  suitable  carpeting  be  placed  upon  the  floor  of 
the  court-room,  therefore  it  is  ordered  by  the  court  that  the  sherijff 
of  said  county  be,  and  he  is  hereby,  directed  to  purchase  51  yards  of 
eocoa  matting,  at  a  cost  not  exceeding  $1.10  per  yard,  and  that  the 
Bame  be  bound  with  tin,  and  placed  upon  the  floor  of  the  court-room 
on  or  before  Wednesday,  April  2,  1873,  at  9  o'clock  a.  m."  On  said 
second  of  April  the  sheriff  of  said  county,  in  pursuance  of  said  order, 
and  without  any  other  authority,  purchased  in  the  name  of  the  county, 
and  for  the  county,  from  the  plaintiff  below,  defendant  in  error,  fifty- 
five  yards  of  cocoa  matting,  at  $1.15  per  yard,  amounting  to  $68.25, 
and  on  the  same  day  placed  said  matting  on  the  floor  of  the  court- 
room of  said  Neosho  county.  It  is  agreed  that  "said  matting  is  indis- 
pensable to  the  comfort  and  convenience  of  those  having  business  to 
transact  in  said  court."  On  the  twenty-third  of  said  April  the  plain- 
tiff below  duly  presented  his  claim  against  the  county  for  said  matting 
to  tbe  board  of  county  commissioners  of  said  county.     On  the  next 


160  KANSAS  REPORTS. 

day  the  commissioners  examined  said  claim,  and  disallowed  it.  On 
April  25, 1873,  the  plaintiff  below  appealed  from  the  board  of  county 
commissioners  to  the  district  court.  On  April  26, 1878,  the  case  was 
tried  in  the  district  court  before  the  court,  and  without  a  jury,  and 
judgment  was  rendered  in  favor  of  the  plaint^  below,  and  against 
the  county  of  Neosho,  for  $60.50,  and  costs.  To  reverse  this  judg* 
ment  the  county  now  appeals  to  this  court. 

The  only  question  which  we  are  asked  to  decide  by  either  party  is 
whether  the  sheriff  had  the  power  to  purchase  said  matting,  either 
with  or  without  said  order  of  the  district  court,  and  make  the  county 

responsible  therefor.     We  do  not  think  be  had  any  such  power. 
*211     In  this  state  a  county  is  a  ^quasi  corporation,  with  power  to 

sue  and  be  sued,  to  contract  and  be  contracted  with,  to  par- 
chase,  hold,  and  sell  real  and  personal  property,  (Gen.  St.  253,  §  1,) 
and  to  build,  own,  provide,  and  keep  in  repair  oourt-honses,  etc.,  at 
its  own  expense.  Gen.  St.  254,  §  4,  and  various  other  statutes.  And 
the  statutes  also  provide  as  follows:  **The  powers  of  a  county  as  a 
body  politic  and  corporate  shall  be  exercised  by  a  board  of  county 
commissioners."  Gen.  St.  254,  §  3.  "The  board  of  county  com- 
missioners of  each  county  shall  have  power  at  any  meeting — Firsts 
to  make  such  orders  concerning  the  property  belonging  to  the  county 
as  they  may  deem  expedient ;  second,  to  examine  and  settle  all  ac- 
counts of  the  receipts  and  expenses  of  the  county,  and  to  examine 
and  settle  and  allow  all  accounts  chargeable  against  the  county, 
and,  when  so  settled,  they  may  issue  county  orders  therefor  as  pro- 
vided by  law;  third,  to  purchase  sites  for, ^ and  to  build  and  keep 
in  repair,  county  buildings,  and  cause  the  same  to  be  insured  in 
the  name  of  the  county  treasurer,  for  the  benefit  of  the  county,  and 
in  case  there  are  no  county  buildings,  to  provide  suitable  rooms  for 
county  purposes ;  ♦  *  ♦  Jlftk,  to  represent  the  county,  and  have 
the  care  of  the  county  property,  and  the  management  of  the  business 
and  concerns  of  the  county,  in  all  cases  where  no  other  provision  is 
made  bylaw,"  etc.  Gen.  St.  256,  §  16.  And  "the  boards  of  county 
commissioners  of  the  several  coanties  of  this  state  shall  have  exclusive 
control  of  all  expenditures  accruing,  either  in  the  publication  of  de- 
linquent tax-lists,  treasurer's  notices,  county  printing,  or  any  other 
county  expenditures,"  etc.  Gen.  St.  261,  §  3^  The  board  may  al- 
low or  disallow  any  claim,  in  whole  or  in  part,  as  the  law  and  justice 
of  each  particular  case  would  require.  Gen.  St.  269,  §  28.  And  "in 
all  suits  or  proceedings  by  or  against  a  county,  the  name  in  which 
the  county  shall  sue  or  be  sued  shall  be  'The  Board  of  County  Com- 
missioners of  the  County  of ,'  "  etc.  Gen.  St.  264,  §  6.  In- 
deed, every  law  upon  the  statute  book  that  has  any  reference  to  the 

subject  would  seem  to  indicate  that  the  county  board  had  excln- 
*212     sive  control,  within  the  law,  of  all  ^county  expenditures;  and 

there  is  no  law  upon  the  statute  book  that  authorizes  either 
the  district  court,  or  the  sheriff,  or  both  together,  to  contract  for  the 
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eoDDty,  or  to  create  any  indebtedness  against  the  ooaniy»  in  any  case 
similar  to  the  one  now  under  consideration.  The  county  commis- 
Bioners  alone  possess  saoh  power,  and  they  alone  can  create  such  in- 
debtedness. It  is  the  duty  of  the  county  commissioners,  and  their 
doty  alone,  to  famish  a  suitable  court-room  for  their  county;  but  if 
they  do  not  do  so,  then  some  other  remedy  than  the  one  resorted  to 
in  this  case  mnst  be  invoked. 

The  jadgment  of  the  court  below  is  reversed,  and  the  cause  re- 
manded  for  further  proceedings. 

(All  the  justices  concurring.) 


John  Atteo  v.  G.  E.  Xblsbt. 

July  Term,  1874. 

New  Trial :  Ck>nflicting  Testimony :  Discretion.  Where  a  cause  has  been 
tried  before  a  jury  upon  contradictory  and  conflicting  evidence,  and  the 
oourt  below,  upon  a  motion  for  a  new  trial  on  the  ground  that  the  ver- 
dict of  the  jury  is  not  sustained  by  sufficient  evidence,  sets  aside  the  ver- 
dict, and  grants  a  new  trial,  the  supreme  court  will  not  reverse  such 
order  granting  the  new  trial,  unless  the  preponderance  of  the  evidence  sus- 
taining the  verdict  is  so  great  as  to  show  an  abuse  of  judicial  discretion 
on  the  part  of  the  court  below  making  such  order.  [Germond  v.  Little- 
ton, 22  Kan.  731;  Day  v.  Harris,  23  Kan. 217;  Bagle  Chair  Co.  v.  Kelsey, 
Id.  636;  Brown  v.  Atchison,  T.  &  S.  F.  B.  Co.,  29  Kan.  189.] 

Error  from  Lyon  district  court. 

Atyeo  brought  suit  on  a  promissory  note  against  T.  J.  Hankla  and 
P.  P.  Peter  as  makers,  and  L.  H.  Bobinson  and  G.  E.  Kelsey  as  in- 
dorsers.  Kelsey  answered  that,  being  himself  the  owner  and  bolder 
of  said  note,  and  being  about  to  commence  proceedings  thereon  against 

said  Hankla  and  Peter,  the  makers,  to  enforce  payment  thereof, 
*213    the  plaintiff,  Atyeo,  as  a  friend  of  Hankla  and  Peter,  *and  to 

avert  a  suit  against  them,  applied  to  him  (Kelsey)  to  transfer 
aaid  note  to  plaintiff,  and  paid  defendant  the  amount  dae  on  said 
note ;  that  at  plaintiff's  request  defendant  then  assigned  said  note  to 
plaintiff  by  indorsement,  in  order  to  vest  in  plaintiff  the  title  thereto, 
ftnd  the  benefit  of  a  mortgage  previously  given  by  said  Hankla  and 
Peter  to  secure  the  note ;  and  that  it  was  at  the  time  understood  and 
agreed,  by  both  plaintiff  and  defendant,  such  assignment  and  indorse- 
ment to  plaintiff  did  not  and  should  not  create  any  liability  on  the 
part  of  defendant,  as  indoraer  or  otherwise.  Plaintiff's  reply  was  a 
general  denial.  On  this  issue  the  action  was  tried  at  the  March 
term,  1873,  Of  the  district  court.  Verdict  for  plaintiff  for  the  amount 
daixaed. 

V.  13k— 11 
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0.  Miller,  for  plaintiff  in  error. 

The  court  erred  in  granting  the  defendant  a  new  trial.  By  the 
issaes  formed  by  the  defendant's  answer  the  burden  of  proof  was  on 
the  defendant  to  show,  by  a  preponderance  of  credible  testimony, 
that  the  statements  therein  were  true.  Eelsey  says  in  his  evidence 
that  the  plaintiff  paid  the  money  to  liquidate  the  note  for  the  makers, 
Hankla  and  Peter.  The  plaintiff  denies  the  statement,  and  plain- 
tiff*s  denial  is  strongly  corroborated  by  the  testimony  of  the  witness 
Dougherty.  Nor  does  the  testimony  of  Heritage  sustain  Kelsey's  de- 
fense. The  jury  passed  upon  the  credibility  of  the  witnesses,  and 
upon  the  weight  of  the  testimony,  and  it  was  error  to  set  their  yerdict 
aside. 

Almerin  Oillett,  for  defendant  in  error. 

Where  a  new  trial  has  been  granted,  the  supreme  court  will  require 
a  much  stronger  case  before  it  will  interfere  and  reverse  than  where 
a  new  trial  has  been  refused.  Field  v.  Kinnear,  5  Kan.  *238,  where 
numerous  authorities  are  collected;  Owen  v.  Owen,  9  Kan. 
♦214  *96 ;  City  of  Ottawa  v.  Washabaugh,  11  Kan.  *124.  *Before 
an  order  granting  a  new  trial  will  be  reversed,  it  must  affirma- 
tively appear  that  none  of  the  grounds  of  the  motion  are  sufficient. 
McCreary  v.  Cockrill,  3  Kan.  *39;  flyan  v.  Topeka  Bridge  Co.,  7  Kan. 
•209. 

The  district  court  instructed  the  jury,  in  substance,  that  ''on  the 
pleadings,  without  any  testimony,  the  plaintiff  below  was  entitled  to 
a  judgment  against  defendant,  Kelsey ; "  and  that  "the  burden  of  proof 
is  on  the  defendant,  Kelsey."  Both  of  these  instructions  are,  as  we 
believe,  erroneous,  for  the  reason  that  plaintiff's  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The  petition 
being  upon  a  note  indorsed  after  maturity,  to-wit,  December  26, 1872, 
and  demand  and  protest  not  being  made  until  January  18,  1873, 
nineteen  days  afterwards,  we  think  the  demand  and  notice  were  not 
in  a  reasonable  time.  The  petition  states  no  facts  excusing  the  de- 
lay ;  and  while  there  is  some  uncertainty  in  the  decisions  as  to  whether 
what  is  a  reasonable  time  is  a  question  of  law  for  the  court  or  a  ques- 
tion of  fact  for  the  jury,  yet  we  think  the  second  instruction  erroneous 
in  either  view  of  the  case.  If  it  were  a  question  of  fact  for  the  jury, 
the  court  by  its  instruction  forestalled  any  inquiry  by  the  jufyinthat 
matter ;  if  it  were  a  question  of  law  for  the  court,  then  we  say  that 
nineteen  days  is  not  within  a  reasonable  time,  as  a  matter  of  law. 
Seven  days  have  been  held  too  late,  and  it  was  said  that  the  demand 
and  notice  should  have  been  in  one  or  two  days  at  furthest.  Nash  v. 
Harrington,  2  Aik.  (Vt.)  9 ;  Aldis  v.  Johnson,  1  Vt.  136,  140.  Two 
weeks  held  too  late.  Keyes  v.  Fenstermaker,  24  Gal.  329.  Thirty 
days  entirely  too  late.  Dnmont  v.  Pope,  7  Blaokf.  868.  Must  be  in 
a  reasonable  time.  Jones  v.  Middleton,  29  Iowa,  188;  Kennon  y. 
McBea,  7  Port.  (Ala.)  184;  1  Pars.  Notes  &  Bills,  881,  882,  and 
notes. 
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The  bad  pleading  might  possibly  haT6  been  cured  by  the  evidence, 
had  any  curative  evidence  been  given;  bat  there  was  none  given. 
The  whole  evidence  shows  (and  that  without  any  contradicting)  that 
the  note  was  indorsed  by  Eelsey  after  maturity,  on  December  26, 
1872,  and  that  payment  was  demanded  and  the  note  protested  for 
non-payment  on  January  13, 1873 ;  so  that  it  does  not  change 
*215     the  allegation  of  the  ^petition  as  to  the  time  that  elapsed  after 
the  indorsement  until  the  protest.     And  there  is  no  particle  of 
evidence  showing,  or  tending  to  show,  any  excuse  for  the  delay;  and 
the  parties  all  resided  during  all  the  time,  and  were  doing  business, 
in  the  city  of  Emporia,  and  within  a  stone's  throw  of  one  another. 
The  conrt  will  also  see  from  the  evidence  that  defendant,  Kelsey,  was 
at  the  time  of  the  said  indorsement,  on  December  26,  1872,  propos- 
ing (in  the  language  of  plaintiff,  Atyeo,  in  his  testimony)  "to  shave 
the  note,"  and  he  was  crowding  it  for  collection  at  that  time;  and 
there  is  no  contradiction  as  to  this  point.     The  court  will  also  see 
from  the  evidence,  and  there  is  no  contradiction  in  it,  that  said 
note  was  secured  by  a  chattel  mortgage  on  property  in  the  possession 
of  Hankla  and  Peter  in  the  Bobinson  House,  which  house,  and  nearly 
or  quite  all  the  mortgaged  property,  were  destroyed  by  fire  on  the 
third  of  January,  1873,  by  which  delay  (from  December  26,  1872, 
until  January  3,  1873)  Eelsey  lost  all  his  security,  if  the  plaintiff's 
theory  is  correct.     The  evidence  does  not,  therefore,  in  anywise  help 
out  the  bad  pleading, — does  not  in  anywise  tend  to  excuse  the  delay  in 
making  the  demand  and  protest;  but  positively,  and  without  contra- 
diction, shows  that  that  delay  resulted  in  a  loss  of  all,  or  nearly  all, 
the  property  mortgaged  to  secure  said  note.    When  bis  mortgage  se- 
curity is  gone  Atyeo  seeks  to  save  himself  by  resorting  to  Kelsey's  in- 
dorsement.    If  he  bad  expected  to  rely  upon  such  indorsement,  and 
had  used  due  diligence  in  making  demand  and  giving  notice,  Eelsey 
eonld  have  protected  himself  before  the  mortgaged  property  was  de- 
stroyed.   The  court,  having  erred  in  its  instructions,  properly  granted 
a  new  trial. 

YALBNTDfB,  J.  The  ouly  ground  assigned  for  error  in  this  case  is 
that  the  court  below  erred  in  granting  a  new  trial.  The  motion  for 
a  new  trial  was  founded  upon  the  following  grounds,  to- wit:  ''(1) 
Error  in  the  assessment  of  the  amount  of  recovery,  in  that  it 
*216  is  too  large.  *(2)  That  the  verdict  is  not  sustained  by  suffi- 
cient evidence,  and  is  contrary  to  law.  (3)  Error  of  law  oc- 
curring at  the  trial,  and  excepted  to  at  the  time  by  said  defendant." 

Upon  which  of  these  grounds  the  new  trial  was  granted,  is  not 
shown  by  the  record.  Hence,  before  we  could  reverse  the  order  of 
the  court  below  granting  the  new  trial,  it  would  have  to  appear 
affirmatively  to  us  that  the  new  trial  could  not  have  been  properly 
granted  upon  either  of  said  grounds.  This  does  not  so  appear.  The 
qaeation  is  discussed  in  the  brief  of  counsel  for  plaintiff  in  error  as 
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though  the  new  trial  was  granted  solely  upon  the  ground  that  the 
verdict  was  not  sustained  by  sufficient  evidence.  Now»  the  record 
does  not  show  that  the  new  trial  was  granted  upon  this  ground  alone ; 
but,  for  the  purposes  of  this  case,  we  will  suppose  that  it  was,  and 
still  we  do  not  think  that  we  can  reverse  the  ruling  of  the  court  be- 
low. The  evidence  was  conflicting  and  contradictory,  and  while  we 
think  the  preponderance  of  the  evidence  sustains  the  verdict,  still  we 
cannot  reverse  the  ruling  of  the  court  below  for  that  reason,  (Anthony 
V.  Eddy,  5  Kan.  ♦127;  Field  v.  Kinnear,  Id,  *233,  ♦388;  Owen  v. 
Owen,  9  Ean.  ♦Ol,  ♦96;)  for  the  preponderance  is  not  great.  Before 
we  would  reverse  in  such  a  case,  the  preponderance  of  the  evidence 
would  have  to  be  so  overwhelmingly  great  that  it  would  show  an 
abuse  of  judicial  discretion  on  the  part  of  the  court  below  in  setting 
aside  the  verdict  and  granting  a  new  trial.  Where  a  new  trial  has 
been  granted,  both  parties  have  another  opportunity  of  having  a  fair 
and  impartial  trial  upon  the  merits  of  the  action.  But  where  a  new 
trial  has  been  refused,  the  matter  is  ended  unless  a  reversal  can  be 
had.  ^  Hence  new  trials  should  be  favored  instead  of  being  disfavored, 
wherever  any  question  can  arise  as  to  the  correctness  of  the  verdict. 
As  a  rule,  no  verdict  should  be  allowed  to  stand  unless  both  the  jury, 
and  the  court  trying  the  cause,  can  say  that  they  believe  that  the 
verdict  is  correct.  While  the  question  is  before  the  jury  they  are- 
the  sole  and  exclusive  judges  of  all  questions  of  fact;  bat 
♦217  when  the  matter  comes  before  the  court  upon  a  motion  ♦for  a 
new  trial,  it  then  becomes  the  duty  of  the  court  to  determine 
for  itself  whether  the  verdict  is  sustained  by  sufficient  evidence  or 
not,  (Gen.  St.  687,  §  306,  sub.  6;)  and  the  decision  of  the  trial  court 
in  such  a  case  has  almost  controlling  force  with  the  appellate  court. 
The  appellate  court  will  in  such  cases  reverse  only  where  the  trial 
court  has  clearly  abused  its  discretion. 

The  order  of  the  court  below  granting  the  new  trial  must  be  af- 
firmed. 

(All  the  justices  concurring.) 


G.  H.  Taylob  and  others  v.  W.  A.  Thomas  and  others. 

July  Terra,  1874. 

1.  Escrow :  Bills  and  Notes.    A  note  placed  in  escrow  takes  effect  the  in 
stant  the  conditions  of  the  escrow  are  performed,  even  though  the  depos- 
itary has  not  formally  delivered  it  to  the  payee.^ 

lA  deed  apparently  fully  executed,  and  acknowledged,  and  delivered  to  the 

frantee,  to  become  an  abBolate  deed  upon  some  conoitiott,  is  not  an  escrow. 
ohnston  v.  Winfield,  14  Ean.  898.  A  bond  for  a  deed,  deposited  with  a  disinter- 
ested third  party,  to  be  by  him  held  antil  a  certain  sum  of  moneyispaid,  and  then 
delivered  to  the  obligee,  is  an  escrow.    Roberts  v.  Mulleniz^  10  Kan.  26,  and  note. 
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^  :    Part  Performonoe  of  Conditioii.     Where  a  note  had  beeiL 

placed  in  escrow  to  be  given  to  the  payee  upon  the  delivery  of  200,000 
hed^e  planU,  there  must  be  a  delivery  of  the  entire  number  of  plants, 
or  a  tender  and  refusal  to  accept  them,  before  any  title  to  the  note  passes 
to  the  payee,  or  any  action  can  be  maintained  thereon.  A  delivery  of 
part  of  the  plants  gives  no  ri^^t  of  action  on  the  note  for  a  pro  rata 
amount  thereof. 

£rror  from  Sedgwick  district  court. 

Thomas  and  two  others^  as  plaintiffs,  brought  suit  on  a  promissory 
note  for  $350,  dated  April  9, 1878,  signed  by  Taylor  and  two  others, 
payable  to  the  order  of  said  Taylor,  ''ten  days  after  date,  at  the  First 
National  Baiik,  in  Wichita."  The  note  was  indorsed  by  Taylor,  and 
by  him  delivered  to  Sol.  H.  Eohn,  to  be  delivered  to  Thomas  &  Go. 
when  Taylor  should  receive  200,000  hedge  plants  from  one 
*218  Morris.  Trial  at  the  September  *term,  1878.  Verdict  and 
judgment  for  plaintiffs. 

Tucker  dt  Fisher ^  for  plaintiffs  in  error. 

No  action  could  be  maintained  on  said  note,  the  note  not  having 
been  delivered  to  the  plaintiffs.  Furness  v.  Williams,  11  111.  229; 
Burson  v.  Huntington,  21  Mich.  415;  Hunt  v.  Weir,  29  HI.  83;  Foy 
V.  Blackstone,  31  111.  638;  Hathaway  v.  Payne,  34  N.  Y.  105;  Bry- 
ant V.  Bryant,  42  N.  T.  11;  Fay  v.  Richardson,  7  Pick.  91 ;  Canfield 
T.  Ives,  18  Pick.  253. 

The  court  erred  in  the  instruction  given  to  the  jury  upon  the  ques- 
tion of  delivery  of  property  sold.     The  plants  were  not  delivered. 
O'Keefe  v.  Kellogg,  15  111.  347;  Schneider  v.  Westerman.  25  111.  514; 
2   Kent,  Comm.  496;  Dale  v.  Stimpson,  21  Pick.  384:  Eussell  v 
ifinor,  22  Wend.  659;  Rapelye  v.  Mackie,  6  Cow.  250. 

Slu88  dt  Dyer,  for  defendants  in  error. 

The  pleadings  raised  an  issue  of  fact, — whether  the  plaintiff  beloTf 
performed  the  conditions  upon  which  the  note  was  placed  in  escrow. 
If  ihey  bad,  they  were  entitled  to*  recover,  although  the  note  had  not 
actually  been  delivered  to  them,  (Couch  v.  Sleeker,  2  Conn.  302; 
Foy  V.  Blackstone,  31  HI.  538;  1  Pars.  Notes,  51;)  and  there  was 
evidence  to  maintain  the  affirmative  of  the  issue  presented  by  the 
pleadings. 

The  instructions  are  to  be  taken  as  a  whole,  and  were  evidently  so 
considered  by  the  jury.  The  court  informed  the  jury  that,  under  the 
pleadings,  if  they  found  that  the  plaintiffs  had  delivered  and  the  de- 
fendants received  under  the  contract  75,000  of  the  plants,  and  refused 
to  take  the  remainder,  they  should  find  for  the  plaintiffs.  Tbis  was 
correct. 

BfiBwxB,  J.  This  was  an  action  on  a  promissory  note.  The  note 
was  originally  placed  in  escrow,  to  be  delivered  upon  certain  oondi- 
tians.  It  had  never  been  delivered  by  the  depositary.  Hence  it  is 
claimed  by  plaintiff  in  error  that  no  action  could  be  maintained  upon 
it.     This  is  an  error.    When  the  conditions  of  the  efl|crow  are  per- 
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formed  the  title  vests  in  the  payee.    The  title  does  not  hinge  on  the 

action  of  the  depositary,  but  upon  the  performance  of  the  con- 
*219     ditions.     "Though  *it  was  not'  formally  delivered  over  by  the 

depositary  to  the  plaintiff,  yet  it  took  effect  in  his  hands  the 
instant  the  conditions  were  performed,  without  any  formal  act  of  de- 
livery on  his  part."  Swift,  C.  J.,  in  Couch  v.  Meeker,  2  Conn.  302; 
1  Pars.  Notes,  51.  The  note  was  placed  in  escrow,  to  be  given  to  the 
plaintiffs  on  the  completion  of  a  contract  to  deliver  200,000  hedge 
plants.  There  was  testimony  showing  a  delivery  of  75,000,  and  tend- 
ing to  show  an  excuse  for  the  non-delivery  of  the  remainder.  There 
was  no  pretense  that  any  more  than  the  75,000  had  actually  been  re- 
ceived by  the  defendants.  The  court  gave  this  instruction  :  "The  de- 
fendants have  set  up  and  claimed  no  set-off  or  counter-claim  against 
the  note  sued  upon,  but  rely  upon  a  total  failure  of  consideration,  and 
an  utter  failure  on  part  of  plaintiffs  and  Morris  to  comply  with  their 
contract  to  deliver  the  hedge  plants  according  to  their  agreement;  so 
that  if,  under  the  contract,  plaintiffs  and  Morris  have  delivered  75,- 
000  of  the  hedge  plants,  and  Taylor  has  received  them  and  converted 
the  same  to  his  own  use,  you  must  find  for  the  plaintiffs."  The  jury 
were  also  told  by  another  instruction  that  if  they  found  for  the  plain- 
tiffs, they  must  find  the  full  amount  of  the  note.  In  this  instruction 
we  think  the  court  erred.  Whatever  rights  of  action  the  plaintiffs 
may  have  had  upon  the  contract,  upon  delivery  of  75,000  plants,  they 
had  no  right  to  the  note,  and  could  maintain  no  action  upon  it  until 
after  a  full  compliance  with  the  conditions  of  the  escrow.  Until  such 
time,  it  is  as  though  no  note  had  ever  been  signed.  A  part  perform- 
ance passes  no  title, — gives  no  interest  in  it.  The  instruction  con- 
templates the  note  as  delivered,  and  the  defendants  as  interposing  de- 
fenses to  it.  The  question  for  the  jury  was  as  to  the  delivery  of  the 
note,  or  that  which  is  tantamount  to  a  delivery.  Under  that  instruc- 
tion it  was  hardly  possible  for  the  ;iury  to  find  otherwise  than  as  they 
did, — for  the  plaintiffs;  but  under  the  testimony  it  is,  to  say  the  least, 
an  open  question  as  to  the  proper  verdict.  This  is  all  that  it  is  nec- 
essary to  decide,  in  order  to  dispose  of  the  case  here. 

It  may,  perhaps,  be  proper  to  say,  in  view  of  a  future  trial, 
*220     "* and  the  conflicting  testimony  presented  in  this  record,  that 

before  the  plaintiffs  can  recover  upon  this  note  they  must  show 
a  delivery  of  the  200,000  plants,  or  a  tender  of  the  same  and  a  refusal 
to  accept  them ;  also  that  the  defendants  were  entitled  to  live  plants, 
in  good  ordinary  merchantable  condition,  and  the  full  number  con- 
tracted for;  that,  in  order  to  constitute  a  delivery  or  a  tender,  there 
must  be  a  separation  and  identification  of  the  plants,  or  else,  in  case 
of  a  tender,  an  absolute  refusal  to  take  any  plants  out  of  the  whole 
mass  from  which  the  delivery  was  to  be  made. 

The  judgment  will  be  reversed,  and  the  case  remanded,  with  in- 
i^tructions  to  grant  a  new  trial. 
(All  the  juQtices  concurring.) 
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Gbobob  W.  Mabtin  v.  John  FbamoiSi  State  Treasurer,  etc* 

Jolj  Term,  1874 

Public  Moneys:  Iiegislative  Appropriation.  Money  belonging  to  the 
state,  rightfully  in  the  state  treasury,  and  over  which  the  legislature 
has  the  rightful  control,  cannot  be  drawn  from  the  state  treasury  except 
in  pursuance  of  some  act  of  the  legislature  passed  for  that  purpose  within 
one  year  prior  to  the  attempted  drawing  of  the  money. 

Original  proceeding  in  mandamui* 

This  was  an  amicable  action,  instituted  in  Jane,  1874,  at  the  in- 
stance  and  under  the  direction  of  Ed.  Bussell,  state  superintendent 
of  insurance,  as  a  test  case.     Martin  was  only  a  nominal  pj^iutiff. 
Section  17  of  the  act  creating  the  insurance  department  (chapter  93, 
Laws  1871)  provides  that  insurance  companies  doing  business  in 
this  state  shall  pay  certain  .fees  to  the  superintendent  of  insurance, 
and  that  '*all  said  fees  shall  be  paid  by  the  superintendent  into  the 
state  treasury  for  an  insurance  fund,  and  shall  be  used  for  the  pur- 
pose  of  defraying  the  expenses  of  the  insurance  department, 
*221     and*for  no  other  purpose  whatsoever;''  and  section  4  of  eaid 
act  provides  that  ''all  the  salaries,  pajrments,  and  expenditures 
for  said  insurance  departnient  shall  be  paid  by  tbe  treasurer  of  state, 
open   the  certificate  of  the  superintendent,  in  the  same  manner  as 
other  like  expenses :  provided,  the  amount  so  paid  out  shall  at  no 
time  exceed  that  collected  from  the  insurance  companies,  and  paid 
into  tbe  state  treasury,  as  provided  in  this  act."    Said  act  (sections 
3,  4)  provided  for  the  payment  of  an  annual  salary  to  the  super- 
intendent, and  to  a  chief  clerk,  authorized  the  appointment  of  other 
clerks  as  occasion  might  require,  and  authorized  the  superintendent 
to  fnrnish  suitable  rooms  at  the  capitol  for  the  department,  and  to 
provide  the  necessary  furniture,  stationery,  and  other  conveniences 
for  the  transaction  of  the  business  of  his  office.     Said  act  did  not 
make,  nor  pretend  to  make,  any  specific  ''appropriations"  out  of  the 
''insurance  fund,"  or  otherwise,  for  the  expenses  of  the  department, 
nor  were  such  appropriations  made  by  any  other  act  for  1S71,  nor 
for  the  year  1872;  but  the  entire  expenses  for  both  those  years  were 
paid  by  the  state  treasurer  out  of  the  "insurance  fund,"  upon  war- 
rants drawn  by  the  superintendent  under  tbe  authority  g.ivep  by 
section  4  of  said  insurance  law  above  quoted.     In  1873  (Laws  1873, 
p.  60)  the  legislature  passed  an  appropriation  bill  for  the  expenses 
of  tbe  insurance  department  for  that  year.    In  1874  the  ways  and^ 
means  committee  refused  to  report  a  bill  making  appropriations  for 
the  insurance  department.     An  amendment  making  such  appropri- 
ations was  offered  in  the  senate  to  the  bill  "making  appropriations 
for  the  execntive  and  judiciary  departments,"  and  was  adopted,  but 
4ie  honse  refused  to  concur,  and  tb^senate  receded.   Senate  Jour*  1874,; 
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pp.  476,  480,  481;  Hoase  Joar.  911,  912.  The  affidavit  for  the  man- 
damns  in  this  case  alleged  that  Martin  was  state  printer;  that  as  such 
officer  he  had  done  oertain  printing  whioh  was  necessary  for  the 
transaction  of  the  basiness  of  the  insaranoe  department;  that  snob 
printing  had  been  ordered  by  the  superintendent  of  insurance,  and 
his  bill  therefor  had  been  audited  and  allowed  by  said  superin- 
*222  tendent,  and  that  said  ^superintendent  bad  issued  to  him  a 
warrant  on  the  state  treasurer  for  $43,  the  amount  of  said 
bill,  payable  out  of  the  insurance  fund;  that  he  presented  said  war- 
rant to  John  Francis,  state  treasurer,  for  payment,  on  the  twenty- 
second  of  June,  .1874;  that  there  was  at  the  time  of  sneh  presenta- 
tion more  than  two  thousand  dollars  in  said  state  treasury  belonging 
to  the  insurance  fund;  and  that  said  treasurer  refused  to  pay  said 
warrant,  assigning  as  a  reason  for  such  refusal  that  "no  appropria- 
tions had  been  made  by  the  legislature  of  1874''  for  the  payment  of 
insurance  warrants.  The  affidavit  stated  that  the  state  treasurer 
had  and  made  no  other  legal  or  valid  excuse  for  refusing  to  pay  said 
warrant ;  that  no  appropriation  was  necessary  to  authorize  such  pay- 
ment; and  praying  for  a  writ  of  mandammf  etc.  The  attorney  gen- 
eral appeared  for  the  state  treasurer,  waived  process,  and  demurred 
to  the  affidavit. 

A.  L,  Williaum,  Atty.  Gen.,  in  support  of  bis  demurrer,  and  against 
the  allowing  of  a  writ  of  mandamus,  contended :  (1)  That  the  insur- 
ance law  (section  4,  c.  93,  Laws  1871)  did  not  give  the  superintendent 
of  insurance  any  legal  right  to  issue  toarrants  on  the  state  treasury 
for  the  payment  of  money,  but  merely  to  "certify"  the  expenses  of  his 
department  to  the  auditor,  and  that  the  auditor  should  issue  the  proper 
warrants,  (section  29,  c.  102,  Gen.  St.)  (2)  Section  17  of  the  insur- 
ance law  requires  the  superintendent  to  pay  "into  the  state  treasury" 
all  the  fees,  etc.,  collected  by  him;  they  are  therefore  rightfully  and 
legally  in  the  state  treasury,  and  "public  moneys."  (8)  Section  24  of 
article  2  of  the  state  constitution  expressly  declares  that  "no  money 
shall  be  drawn  from  the  treasury,  except  in  pursuance  of  a  specific 
appropriation  made  by  law."  (4)  If  no  "specific appropriation  made 
by  law"  is  necessary,  then  the  plaintiff  has  a  plain  and  adequate  rem- 
edy at  law,  namely,  an  action  against  the  defendant  to  recover 
*228  the  ^amount  of  the  warrant  by  reason  of  defendant's  refusal 
to  pay  it  on  presentation. 

W.  C.  Webb,  for  plaintiff. 

The  "warrant"  was  properly  issued  by  the  superintendent  of  insur- 
ance. The  insurance  act  (section  4)  declares  that  the  expenses  of  the 
department  **shall  be  paid  by  the  treasurer  on  the  certificate  of  the  ««- 
perintendent.*'  The  form  of  the  paper  called  a  "warrant"  is  suffi- 
cient; and  whether  called  a  "certificate"  or  a  "warrant,"  its  legal  ef* 
feet  is  the  same,  and  just  what  the  legislature  prescribed.  The  con- 
stitution creates  the  office  of  "auditor,"  but  does  not  prescribe  or  even 
designate  the  character  of  his  duties.     But  the  word  "auditor,"  ex  vi 
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termini,  imports  "an  officer  appointed  and  authorized  to  exaviine  ac- 
coants,  compare  charges  with  Touchers,  allow  or  reject  charges,  and 
state  the  balance."  It  is  a  novel  feature  in  our  legislation  (section  30, 
c.  102,  Gen.  St.)  which  devolves  upon  the  "auditor*'  the  authority  to 
iaue  warrants,  and  more  novel  still  (section  83  of  said  chapter  102) 
^0  require  that  they  be  "countersigned"  by  the  officer  whose  duty  it  is 
to  pay  them.  But  in  the  absence  of  constitutional  inhibitions  the  leg* 
islature  could  devolve,  and  in  some  cases  has  devolved,  on  the  "au- 
ditor" new  and  extraordinary  duties  not  usually  covered  by  the  word 
"auditing."  The  legislature  has  made  the  secretary  of  state  (chap- 
ter 28,  §  13,  Laws  1869)  the  auditor  of  all  accounts  against  the  state 
for  public  printing.  His  certificate  is  conclusive,  and  the  "auditor 
of  state"  has  no  duty  with  respect  to  the  accounts  of  the  state  printer 
except  to  "draw  his  warrant"  for  the  amounts  allowed  (audited)  by 
the  secretary  of  state.  So,  too,  the  legislature  has  made  the  super- 
intendent of  insurance  the  auditor  of  accounts  and  claims  on  account 
of  the  insurance  department ;  and  with  respect  to  such  expenees  the 
superintendent  (and  not  the  auditor  of  state)  is  authorised  to  draw 
warrants  on  the  state  treasurer;  and  the  reasons  are  quite  as  strong 
why  the  particular  duty  of  "issuing  warrants"  should  be  divided  be- 
tween the  auditor  and  superintendent,  as  those  which  induced 
*224  the  legislature  to  divide  the  proper  duties  "^of  an  "auditor"  be- 
tween the  auditor  of  state  and  the  secretary  of  state. 

"There  was  no  appropriation  made  in  1874  for  the  payment  of  this 
class  of  warrants."  Is  an  annual  specific  appropriation,  by  law,  nec- 
essary ?  It  is  respectfully  submitted  that  it  was  not  necessary.  The 
eonstitutional  provision  referred  to  by  defendant  (section  24,  art.  2) 
does  not  cover  any  funds  in  the  state  treasury  except  such  as  are  raided 
by  "taxation;"  that  is,  pursuant  to  the  general  laws  of  the  state,  for 
an  annual  and  uniform  assessment  and  taxation  of  property.  Said 
section  24  should  be  read  in  connection  with  sections  1»  3,  4,  art.  11, 
thus: 

Article  11:  "See.  1.  The  legislature  shall  provide  for  a  uniform 
and  equal  rate  of  assessment  and  taxation.     *    *     *" 

"Sec.  3.  The  legislature  shall  provide  each  year  for  raising  revenue 
to  defray  the  current  expeinses  of  the  state. 

"Sec.  4.  No  tax  shall  be  levied  except  in  pursuance  of  a  law,  which 
shall  distinctly  state  the  object  of  the  same>  to  which  object  only  such 
tax  shall  be  applied." 

Article  2:  "Sec.  24.  No  money  shall  be  drawn  from  the  treasury 
except  in  pursuance  of  a  specific  appropriation  made  by  law,  and  no 
appropriation  shall  be  for  a  longer  term  than  one  year." 

Beading  and  construing  these  sections  together,-**-and,  being  in 
pari  materia^  they  should  be  so  construed,  without  regard  to  their 
particular  location  in  the  constitution,— and  it  is  very  clear  that  the 
"moneys"  in  ''ths  treasury"  which  cannot  be  drawn  except  in  pursu- 
ance of  an  annual  "specific  appropriation,"  are  the  general  "revenues^ " 
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nised  aimiaally  as  "state  taxes,"  to  defray  the  current  expenses  of 
the  state  by  a  nniform  and  equal  rate  of  assessment  and  taxation  of 
nil  taxable  property,  real  and  personal.  Placing  said  section  24  in 
the  ''legislative"  article,  and  omitting  from  the  article  on  "finance 
and  taxation/*  cannot  give  a'broader  scope  to  its  language.  The  leg- 
islature has  never  but  once  (chapter  25,  Laws  1878)  deemed  it 
necessary  to  make  a  "specific  appropriation"  of  moneys  other  than 
that  raised  by  taxation  as  general  ''revenue,''  while  it  has  on  several 

occasions  indicated  that  such  moneys  in  the  state  treasury  may 
*225     be  drawn  therefrom  without  "a  spe*eifio  appropriation  made 

by  law."  In  1866  (Laws  1866,  p.  142;  Gen.  St.  1868,  p.  888) 
the  legislature  passed  an  act  "providing  for  the  sale  of  public  lands 
to  aid  in  the  construction  of  certain  railroads."  By  this  act  (sections 
3-5)  the  office  of  "state  agent"  to  sell  said  lands  was  created,  such 
agent  to  hold  his  office  ''until  all  said  lands  shall  be  sold,"  subject  to 
]*emoval  by  the  governor,  and  to  "have  a  salary  of  $1,500  per  annum 
payable  out  of  any  moneys  arising  from  the  sale  of  said  lands**'  The 
same  section  (section  5)  which  fixes  the  salary  provides  that  said 
agent  "shall  deposit  all  moneys  derived  from  any  sale  with  the  treas- 
urer of  state,"  and  that  his  (the  agent's)  "salary  shall  be  paid  quar- 
terly, upon  a  warrant  drawn  by  the  auditor  upon  the  treasurer." 
Said  section  5  has  never  been  repealed  nor  amended.  Said  office 
of  state  agent  still  exists,  and  has  had  an  incumbent  nearly  all 
the  time  for  eight  years  past,  and  now  has  an  incumbent,  who  has 
drawn  his  salary  quarterly  "upon  warrants  drawn  by  the  auditor  upon 
the  state  treasurer,"  and  yet  the  legislature  has  never  at  any  time 
made  a  specific  appropriation,  nor  any  "appropriation,"  for  the  pay- 
ment of  said  salary.  The  insurance  law  does  not  stand  alone  in  this 
respect.  It  requires  the  payment  by  insurance  companies  of  cer- 
tain specific  "fees,"  (not  taxes  upon  an  equal  and  uniform  assessment 
of  property f)  and  that  such  fees  shall  be  paid  into  the  state  treasury 
to  constitute  a  fund  for  the  payment  of  the  expenses  of  the  insurance 
department,  "and  for  no  other  purpose."  Such  fees  constitute  no 
part  of  the  "revenue"  raised  for  the  "current  expenses  of  the  state," 
(that  is,  for  all  the  ordinary  expenses  of  the  government,)  and  is  not 
subject  to  the  constitutional  provision  requiring  an  annual  specific 
appropriation  to  draw  it  from  the  treasury.  The  general  revenues 
levied  and  collected  as  "state  taxes"  go  into  the  state  treasury  as  a 
"general  fund, "  no  part  of  which  can  be  paid  out  without  a  specific 
designation  of  the  amount  and  the  purpose^  (denominated  an  "appro-   , 

priation;")  as,  so  many  dollars  for  salaries  of  the  governor 
*226     and  other  state  officers,  so  many  dollars  for  salaries  for  *the 

judges  of  the  several  courts,  so  many  dollars  for  per  diem  and 
mileage  of  the  members  of  the  legislature,  so  much  to  maintain  one 
charitable  or  educational  institution  and  so  much  for  another,  and  so 
much  to  erect  the  state  capitol,  or  a  new  asylum,  and  the  like.  This 
is  what  is  meant  by  a  "specific  appropriation/' — a  legislative  enact- 
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nient  designating  from  the  "general  fund"  a  particular  amount  for  a 
particular  purpose,  to  be  drawn  from  the  treasury  within  a  year  for 
such  purpose,  or  not  at  all.     The  '"insurance  fund/'  like  the  "railroad 
fund,"  is  raised  in  a  particular  and  unusual  manner, — the  one  by  fees, 
the  other  by  the  sale  of  lands.     It  is  raised  for  a  particular  object, 
and  deposited  for  that  particular  object,  "and  for  no  other  purpose;" 
and  the  expenses  of  that  particular  object  are  limited  to  the  amount  so 
raised,  so  as  not  to  touch  or  disturb  the  general  revenues  of  the  state. 
It  is  ''specifically  appropriated"  when  raised,  and  does  not  require  an- 
other legislative  enactment  to  authorize  its  application  to  the  payment 
of  insurance  warrants.     If  the  insurance  law  had  provided  that  the 
saperintendent  should  collect  the  fees,  pay  the  salaries  and  otbet  expen- 
ses of  the  department,  and  deposit  the  surplus,  if  any,  in  the  state  treas- 
ury at  the  close  of  the  fiscal  year,  and  publish  in  his  annual  report  a 
statement  of  the  fees  collected,  expenses  paid,  and  amount  deposited, 
the  validity  of  the  law  would  not  be  questioned.    To  require  the  super- 
intendent to  pay  the  fees  into  the  state  treasury  first,  and  then  author- 
ize him  to  draw  them  out  on  his  warrants  issued  for  salaries  and.  expen- 
ses of  the  department,  does  not  change  the  character  of  the  fund,  so 
as  to  subject  it  to  the  constitutional  provision  under  consideration. 

The  "plain  and  adequate  remedy  in  the  law,"  suggested  by  the  de- 
fendant, is  not  such  a  remedy  as  will  defeat  or  prevent  a  matidamus. 
Here,  the  defendant  is  a  public  officer,  and  in  his  official  capacity  he 
holds  moneys  collected  for  the  particular  purpose  of  paying  this  war- 
rant, and  other  warrants  of  this  class.  His  duty  to  pay  this  warrant 
out  of  such  fund  results  from  his  office,  and  it  is  a  duty  which  he  may 
be  compelled  to  perform  at  any  time.  The  plaintiff  will  not 
*227  be  ^driven  to  an  action  against  the  officer  and  his  sureties  for 
an  omission  or  refusal  to  perform  such  duty,  but  may  have  his 
relief  by  a  mandamus  compelling  its  performance. 

Yalsntins,  J.  This  is  an  action  of  mandamus,  brought  originally 
in  this  court.  There  are  several  questions  involved  in  the  case,  but 
for  the  purposes  of  the  case  we  shall  assume  that  all  except  one  should 
be  decided  in  favor  of  the  plaintiff,  and  that  one  may  be  stated  as  fol- 
lows :  Can  any  money  belonging  to  the  state,  rightfully  in  the  state 
treasury,  and  Over  which  the  legislature  has  the  rightful  control,  be 
drawn  from  the  state  treasury  except  in  pursuance  of  some  act  of  the 
legislature  passed  for  that  purpose  within  one  year  prior  to  the  at- 
tempted drawing  of  the  money  ?  We  must  answer  this  question  in 
the  negative.  The  question  arises  as  follows :  The  superintendent  of 
insurance  issued  a  warrant  in  favor  of  the  plaintiff  upon  the  state 
treasurer,  which  warrant  reads  as  follows : 

"Iksuranoe  Fund.  Insurance  Department, 

"No.  196.  ToPEKA,  March  10,  1874. 

^TrtMurer  of  State  of  Kansas:     Pay  to  Geo.  W.  Martin,  or  order, 
the  sum  of  f  orty4hree  dollars,  out  of  any  moneys  in  the  state  treasury 
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belonging  to  the  *  Insurance  Fund/  as  provided  by  chapter  93  of  th& 
Laws  of  187  !•  [Seal.]  Ed.  Bussbll, 

**$4:3.00.  Superintendent  of  Insurance," 

The  plaintiff  presented  this  warrant  to  the  state  treasurer  for  pay- 
ment; and  the  state  treasurer  refused  to  pay  the  same,  and  indorsed 
thereon  the  following  words,  to- wit : 

** Presented  for  payment  June  22,  1874.  Not  paid  for  the  reason 
that  no  appropriation  was  made  by  the  legislature  of  1874  providing 
for  the  payment  of  this  class  of  warrants. 

"John  Fbanois,  State  Treasurer." 

Now,  admitting  that  everything  must  be  decided  against  the  treas- 
urer except  that  the  legislature  faUed  to  make  an  appropriation  for 

this  class  of  warrants,  and  than  should  the  treasurer  have  paid 
*228     said  warrant?    We  think  not.    Section  *24  of  article  2  of  the 

constitution  reads  as  follows :  "'No  money  shall  be  drawn  from 
the  treasury  except  in  pursuance  of  a  specific  appropriation  made  by 
law;  and  no  appropriation  shall  be  for  a  longer  term  than  one  year." 
This  section  would  seem  to  be  decisive  of  the  question  now  under  con- 
sideration. "No  money  shall  be  drawn/'  etc ;  this  would  seem  to  mean 
that  no  money  that  may  ever  rightfully  be  in  the  state  treasury  shall 
be  drawn  therefrom  except  in  pursuance  of  an  act  of  the  legislature 
specifically  authorizing  the  same  to  be  done,  passed  within  one  year 
prior  thereto ;  and  it  certainly  does  mean  so,  unless  some  other  pro- 
vision of  the  constitution  may  be  found  which  would  tend  to  limit  or 
modify  the  meaning  of  the  language  used.  Now,  we  shall  not  say 
that  there  is  nothing  in  the  constitution  which  would  tend  to  limit  or 
modify  the  meaning  of  said  language;  but  we  think  there  is  nothing 
in  the  constitution  that  would  tend  in  the  least  to  limit  or  modify  the 
meaning  of  said  language  so  far  as  it  has  any  application  to  this  par- 
ticular case.  The  language  of  said  section  is  broad  enough  to  cover 
the  insurance  fund  as  well  as  every  other  fund,  and  there  is  nothing 
in  the  constitution  that  we  are  aware  of  that  would  tend  to  withdraw 
the  insurance  fund  from  its  operation.  Hehce  the  provisions  of  said 
section  must  apply  to  the  insurance  fund,  whether  they  apply  to  every 
other  fund  or  not.  It  seems  to  be  admitted  by  all  parties  that  said 
insurance  fund  belongs  to  the  state,  and  that  it  is  rightfully  in  the 
state  treasury.  Indeed,  this  action  of  mandamua  «against  the  state 
treasurer  to  compel  him  to  pay  a  warrant  drawn  on  the  state  treas- 
urer for  money  in  the  state  treasury  is  founded  upon  such  a  theory. 
It  is  claimed,  however,  by  the  plaintiff,  that  the  words  "no  money," 
as  used  in  said  section  24,  should  be  construed  to  mean  "no  money 
raised  by  taxation."  But  if  the  framers  of  the  constitution  had  in- 
tended to  have  given  to  said  words  such  a  meaning,  we  think  they 
would  have  said  so  in  express  terms;  or,  at  least,  they  would  have 
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placed  Baid  Bection  24  in  the  ariiele  on  finance  lind  taxation,  (article 
11,)  instead  of  placing  it  where  they  did.  The  state  may  and 
•229  does  receive  money  from  various  other  sources  than  *that  of 
taxation,  and  said  section  being  isolated  as  it  is,  and  broad  in 
its  terms,  was  undoubtedly  intended  to  apply  to  all  money,  raised  from 
every  source,  except  such  money  as  may  be  exoiBpted  from  the  pro- 
visions of  said  section  by  some  other  provision  of  the  constitution. 
As  said  section  24  was  not  inserted  in  the  article  of  the  constitution 
concerning  finance  and  taxation,  it  would  certainly  be  as  reasonable 
to  say  that  it  did  not  apply  to  money  raised  by  taxation  as  to  say  that 
it  does  not  apply  to  the  insurance  fund.  But  is  not  the  "insurance 
fund"  raised  by  a  species  of  taxation? 

The  writ  of  mandamus  will  be  denied,  and  judgment  will  be  ren- 
dered for  the  defendant  for  costs. 

(All  the  justices  concurring.) 


J.  H.  GosTBLLo  and  others  v,  John  Wilhblh. 

July  Term,  1874. 

1.  Bills  and  Notes:  Hxtending  Payment:  Parol  Agreement.  In  an 
action  on  a  promissory  note  the  defendants  answered  that  by  a  parol  agree- 
ment of  the  parties  afterwards  made  the  note  was  to  be  paid  at  maturity 
if  convenient  and  practicable,  but  if  not  convenient  and  practicable,  then 
that  the  time  for  the  payment  of  the  same  should  be  extended  until  the 
defendants  should  receive  certain  moneys,  which,  as  they  alleged,  they 
had  not  received  when  they  filed  this  answer.  But  the  answer  did  not 
state  any  sufficient  consideration  for  said  agreement,  and  it  did  not  al- 
lege that  it  was  either  inconvenient  or  impracticable  for  the  defendants 
to  pay  said  note  at  the  time  it  became  due.  On  demurrer,  field  that  said 
answer  did  not  state  fiacts  sufficient  to  constitute  a  defense  to  the  plain* 
tiff's  action.^ 

[2.  Gk>Bts:  Judgment.    A  Judgment  for  "costs  herein,  taxed  at  • ," 

it  seems,  is  not  a  judgment  for  any  costs.] 

Error  from  Marion  district  court. 

Action  by  Wilhelm  against  Costello  and  others  on  a  promissory 
note  given  by  defendants  to  plaintiff.  The  case  was  heard  at  the 
April  term,  1873,  of  the  district  court.     Judgment  was  entered  aa 

follows : 
•330    ♦"  [Title.]     Now,  at  this  day,  this  cause  came  on  to  be  further 
heard,  and  thedefendants  having  filed  noamended  answer,  after 
leave  therefor  having  been  granted  by  the  court,  and  the  court  having 

^FaOare  of,  consideration  of  note— defensea— burden  of  proof,  see  French  ▼. 
Gordon,  10  Kan.  279,  and  note;  deposit  of  money  to  pay  note,  see  note  to  First  Nat. 
Bank  v.  Free.  24  N.  W.  Rep.  566;  gratuitous  payment  of  note  by  third  party,  see 
note  to  MiKrtin  ▼.  Victor  M.  Co..  SPac.  Hep.  171;  alteration  of  note,  see  Fra&er  v. 
Little,  24  Kan.  506; Horn  v.  Newton  Bank,  82  Kan.  618;  S.  C.  4Pac.  Rep.  1022;  also 
note  to  Fuller  v.  Green,  24  N.  W.  Rep.  911. 


174  KANSAS  REPORTS. 

heard  the  evidence  in  said  cause,  and  considered  the  same,  it  is  con- 
sidered and  adjudged  by  the  court  that  the  plaintiff  have  and  recover  of 
and  from  the  defendants  the  sum  of  $400,  the  principal  of  said  note, 
and  the  further  sum  of  $21.59  as  interest  thereon,  and  his  costs  of 

collection,  $40,  and  his  costs  in  his  suit  herein,  taxed  at  $ ;  and 

hereof  let  execution  issue." 

Martin  dt  Case  and  e/.  W.  Williams^  for  plaintiffs  in  error* 

No  brief  on  file. 

Peters  A  Ca^e,  for  defendant  in  error. 

The  demurrer  was  properly  sustained.  The  subsequent  oral  agree- 
ment  was  a  separate  and  distinct  contract  from  the  written  note.  It 
must  therefore  stand  or  fall  upon  its  own  merits.  It  cannot  derive 
any  of  its  legal  requisites  from  the  written  contract.  Without  any 
consideration  the  oral  agreement  is  a  nullity.  1  Pars.  Gont.  8; 
Dudley  v.  Reynolds,  1  Ean.  *2d5.  No  consideration  is  alleged  or  stated 
in  the  answer.  The  existence  of  a  fact  required  by  law  to  be  proved 
will  not  be  presumed.  When  the  law  presumes  a  fact,  it  need  not 
be  stated  in  the  pleading.  1  Chit.  PL  221.  The  converse  of  this  is 
equally  true,  viz. :  when  the  law  does  not  presume  a  fact,  it  must  be 
stated  in  the  pleading. 

Valentine,  J.  This  was  an  action  on  a  promissory  note  given  by 
the  plaintiffs  in  error,  defendants  below,  to  the  defendant  in  error. 
The  defendants  below  answered,  setting  forth  in  their  answer,  sub- 
stantially, that,  after  said  note  was  given,  a  parol  agreement  was  en- 
tered into  between  the  parties  that  the  note  should  be  paid  at  mata- 
rity  if  convenient  and  practicable,  but  if  not  convenient  and 
*231  practicable,  Ibhen  that  the  time  for  *the  payment  of  the  same 
should  be  extended  until  the  defendants  should  receive  certain 
moneys,  which,  as  they  allege,  they  had  not  yet  received  when  they  filed 
their  answer.  The  plaintiff  below  demurred  to  said  answer  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a  defense  to 
the  plaintiff's  cause  of  action.  The  court  below  sustained  said  de- 
murrer, and  then  granted  leave  to  the  defendants  to  amend  their  an- 
swer ;  but  the  defendants  failing  to  so  amend,  the  court  then  ren- 
dered judgment  for  the  plaintiff,  and  against  the  defendants,  for  the 
amount  of  the  note,  with  interest  and  costs.  The  defendants  now 
bring  the  case  to  this  court,  and  ask  a  reversal  of  said  judgment. 
The  only  error  that  they  assign  in  their  petition  in  error  is  '*that  the 
court  erred  in  sustaining  the  demurrer  of  the  said  plaintiff  to  the  an- 
swer of  the  said  defendants."  We  do  not  think  that  the  court  erred 
in  sustaining  said  demurrer:  First,  there  is  no  sufficient  oonsidera- 
tion  alleged  in  said  answer  to  uphold  said  agreement.  Second,  it  is 
nowhere  alleged  in  said  answer  that  it  was  either  inconvenient  or  im* 
practicable  for  the  defendants  to  pay  said  note  at  the  time  the  same 
became  due.  It  is  true,  the  defendants  allege  that  this  agreement 
was  made  at  a  time  when  the  plaintiff  and  one  of  the  defendants 
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vere  setUlng  up  sandry  matters  between  themselves ;  and  it  is  also  true 
that  they  allege  that  this  particular  defendant  at  the  time  of  making 
the  settlement  paid  certain  moneys  to  the  plaintiff;  but  there  is  no 
saeh  connection  alleged  between  said  settlement  and  the  payment  of 
said  moneys  on  the  one  side,  and  the  agreement  of  the  plaintiff  to  ex- 
tend the  time  for  the  payment  of  said  note  on  the  other  side,  as  would 
constitute  one  a  consideration  for  the  other. 

We  are  not  required  in  this  case  to  determine  whether  the  plaintiff 
was  entitled  to  recover  for  all  that  he  asked  or  not;  for  treating  the 
answer  as  an  answer,  it  did  not  state  any  factg  which  would  defeat 
the  plaintiff's  cause  of  action,  or  any  portion  thereof.  But  if  it  were 
treated  as  a  demurrer,  then  it  would  apply  to  the  whole  of  the  plain- 
tiff's petition,  which  unquestionably  stated  a  good  cause  of 
*232  action,  whefher  the  ^plaintiff  was  entitled  to  recover  for  all 
that  he  asked  or  not.  Therefore,  in  whatever  way  the  answer 
may  be  considered,  it  cannot  be  sustained.  Neither  do  we  think  that 
we  are  called  upon,  under  the  assignment  of  error  in  this  case,  to 
eonsider  the  question  whether  the  court  below  erred  in  rendering  a 
judgment  for  forty  dollars,  "costs  of  collection."  No  judgment  for 
any  other  amount  as  costs  seems,  however,  to  have  been  rendered, 
and  hence  it  would  not  seem  that  there  was  any  error. 

The  judgment  of  the  court  below  is  affirmed* 

(All  the  justices  concurring.) 


X.  K.  Stout  v.  C.  C.  Hyatt, 

January  Term,  1874. 

1.  Jury  Trials  Impaneling  Jury.  It  is  not  a  substantial  error  for  the 
district  court  to  discharge  a  juror  during  the  time  the  jury  are  being  im- 
paneled although  the  juror  may  be  discharged  for  an  insufficient  rea* 
son.  where  an  unexceptionable  jury  Is  afterwards  obtained,  and  where  the 
party  complaining  has  not  exhausted  his  peremptory  challenges.  [Atch- 
ison, T.  &  S.  F.  E.  CJo.  V.  Franklin,  23  Kan.  78.p 

%  Titles:  Iiegai  and  Equitable.  A  party  may  have  both  a  legal  and  an 
equitable  title  to  a  piece  of  land.  He  may  in  fact  possess  the  whole  title, 
both  legal  and  equitable,  and  be  the  entire  owner  of  the  property. 

8.  Qactment:  Plaintiff's  Title:  Adverse  Legal  Title.  A  party  may,  in 
an  action  for  the  recovery  of  real  property  under  section  595  of  the  Civil 
Code,  recover  on  the  strength  of  an  equitable  title  only,  even  though  the 

^A  trial  court,  is  impaneling  a  Jury  to  8er7e  in  a  partlcalar  case,  should  have  and 
^  a  very  extensive  and  almost  unlimited  discretion  in  discharging  a  person 
called  to  aerre  on  the  Jury  who  might,  in  the  opinion  of  the  court,  not  make  the 
Attestor  most  competent  person  to  serve  on  that  jury;  but  this  rule  should  not  be 
;)>plied  in  retaining  Jurors.  State  v.  Miller,  26  Ean.  48.  See,  also,  State  t.  Me- 
Kinney,  81  Ean.  575;  S.  C.  8  Pac.  Rep.  856. 
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adverse  party  may  hold  the  legal  title,  provided,  however,  that  such  eq- 
uitable title  is  paramount  to  and  stronger  than  the  title  held  by  such  ad- 
verse party.  1 


4.  :  Equitable  Aotion.  Where  theplaintilT  seeks,  under  said  sec- 
tion 595  of  the  Code,  to  recover  real  property  on  the  strength  <^  a  para- 
mount equitable  title  against  a  defendant  who  holds  the  legal  title,  the 
action  is  in  the  nature  of  an  equitable  action,  and  although  such  action 
is  frequently  called  an  action  of  ejectment,  yet  the  final  determination 
of  the  rights  of  the  parties  must  be  governed  by  the  rules  pertaining  to 
equitable  actions;  that  is,  the  plaintiff  in  such  action  mast  make  out  in 
every  respect  as  complete  a  right  to  recover,  and  by  the  same  kind  of  evi- 
dence, as  though  he  had  commenced  his  action  in  the  form  of  an  equi- 
table action. 

•283  *6. :  Pleadings  and  Bvidenoe.  Although  the  facts  in  an  ac- 
tion for  the  recovery  of  real  property  under  said  section  595  of  the  Code 
are  not  usually  and  need  not  necessarily  be  set  out  in  the  pleadings  in  de- 
tail, nor  with  any  degree  of  particularity,  still  either  party  under  such 
pleadings  may  prove  whatever  would  strengthen  his  own  title  or  defeat 
his  adversary's  title  in  the  same  manner  and  to  the  same  extent  as  he 
could  do  if  the  facts  were  set  out  with  all  the  circumstantial  minuteness 
and  fullness  of  detail  that  they  usually  are  in  equitable  actions.  [Wicks 
V.  Smith,  18  Kan.  516.] 

6.  School  Lands :  Sales  under  Territorial  Laws.  Since  the  decision  in 
the  case  of  State  v.  Stringfellow.  2  Kan.  *263.  *316  et  seq.,  there  can 
be  no  question  concerning  the  power  of  the  territorial  authorities  of  Kan- 
sas to  sell  school  lands  during  the  time  that  Kansas  was  a  territory,  nor 
concerning  the  validity  of  the  laws  of  the  territorial  legislature  passed 
for  that  purpose. 

7. :  Territorial  Pre-emption  Law.    Pre-emption  rights  could  be 

assigned  under  section  5  of  the  territorial  pre-emption  laws  of  1855,  p. 
646,  and  this  assignment  could  be  made  by  a  simple  instrument  in  writ- 
ing. The  assignment,  where  the  land  has  not  been  paid  for,  was  at  most 
only  the  assignment  of  an  equitable  interest.  No  estate  was  conveyed, 
and,  of  course,  it  was  not  necessary  to  execute  a  deed  of  conveyance. 
Said  instrument  in  writing  may  be  and  must  be  proved  in  the  same  man- 
ner as  any  other  simple  instrument  in  writing. 

8.  :  Proceedings  of  County  Board.    The  proceedings  of  the  county 

board  under  section  8  of  the  territorial  pre-emption  laws  of  1855  are  in 
the  nature  of  judicial  proceedings,  and  should  be  treated  with  about  the 
same  respect  as  the  proceedings  of  other  tribunals  of  special  and  limited 
Jurisdiction. 

e.  .  While  the  county  board  had  the  power  under  said  pre-emption 

laws  to  determine  whether  any  particular  person  had  the  right  to  pre- 
empt any  particular  piece  of  land,  yet  they  had  no  power  to  determine 

^The  plaintiff  in  ejectment  must  recover,  if  he  recovers  at  all,  upon  the  strength 
of  his  own  title.  In  this  state  the  plaintiff  is  not  required  to  have  the  legal  title, 
or  all  the  title,  or  a  title  paramount  to  the  title  of  all  others,  in  order  to  enable 
him  to  recover.  All  that  is  necessary  in  order  to  enable  him  to  recover  is  that  he 
shall  have  some  kind  of  estate  in.  the  property  in  controversy,  le^al  or  eauitable; 
and  that  his  title  to  the  property  shall  be  paramount  to  that  or  the  defendant. 
Atchison,  T.  <&  S.  F.  R.  Uo.  v.  Rockwood,  25  Kan.  802;  Same  v.  Pracht,  80  Kan. 
71;  S.  C.  1  Pac.  Rep.  319. 
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whether  any  snoh  person,  or  any  other  person,  had  at  any  time  paid  for 
said  land.  The  payment  was  to  be  made  to  the  school  treasurer,  and 
hence  the  records  of  the  county  board  could  not  be  evidence  of  such  pay- 
ment. 

Id.  :  Beoeipt  as  Evidence,    A  receipt  given  by  the  school  trea» 

urer  for  money  paid  for  school  land  under  said  pre-emption  laws  is  prima 
facie  evidence*  and  only  prima  fcusie  evidence  of  the  payment  of  said 
money.^ 

11.  Title:  Porohase  of  Equitable,  will  not  Defeat  Prior  LegaL  A 
party  purchasing  a  merely  equitable  title  to  land  cannot  be  a  hona  fide 
purchaser  of  the  land  so  as  to  defeat  prior  equities  existing  in  favor  of 
the  person  holding  the  legal  title  to  the  land.  [Wicks  v.  Smith,  21  Kan. 
415;  Babb  v.  Lindley,  2S  Kan.  481. J 

12.  School  Lands :  Pre-emption :  Forfeiture.    Under  the  territorial  laws 
of  Ejinsas,  passed  in  1855,  for  the  pre-emption  of  school  lands,  the  pre- 
emption right  would  be  forfeited  if  the  land  was  not  paid  for  before 

*2S4  it  was  offered  for  sale.  Under  the  school  laws  of  said  territory  *of 
Kansas,  passed  in  1857,  the  school  treasurer  had  a  right  to  loan  the 
money  received  from  the  sale  of  school  lands  on  good  security  to  be  ap> 
proved  by  the  county  commissioners.  Under  these  laws  of  1855  and 
1857  a  piece  of  school  land  was  sold  and  a  promissory  note  taken  in  pay- 
ment therefor,  which  note  was  secured  and  approved  by  the  county  com- 
missioners. If  at  the  time  of  the  sale  and  the  execution  of  said  note  it 
was  understood  by  all  the  parties,  the  purchaser,  the  school  treasurer, 
the  county  commissioners,  and  the  makers  of  the  note,  that  the  land  was 
paid  for,  and  that  said  note  was  given  for  money  loaned  by  the  school 
treasurer  to  the  parties  executing  the  note,  and  all  was  done  in  good 
faith,  a  subsequent  failure  to  pay  said  note  would  not  work  a  forfeiture 
of  the  purchaser's  right  to  said  land.  It  was  not  absolutely  necessary 
in  a  transaction  like  the  foregoing  that  the  money  should  pass  from  the 
purchaser  to  the  school  treasurer,  and  then  from  the  school  treasurer  to 
the  makers  of  the  note,  in  order  to  make  the  transaction  valid. 

Error  from  Doniphan  district  court. 

Ejectment  for  160  acres  of  scliool  land,  brought  by  Hyatt  against 
Stout.  Hyatt  claimed  as  owner  under  an  alleged  purchase  made  in 
1857  by  one  Beuben  Middleton  under  the  territorial  pre*emption  law 
of  1855.  Stout  claimed  as  owner  in  fee,  holding  the  legal  title  under 
a  patent  isaaed  by  the  state  in  1870.  On  the  trial  Hyatt  gave  in 
evidence  a  receipt  dated  October  13, 1857,  signed  by  the  school  treas- 
urer, reciting  the  payment  by  Middleton  of  the  purchase  money.  Stout 
claimed  that  instead  of  the  payment  being  made  a  note  was  executed 
by  Middleton  for  the  purchase  money,  with  Joel  P.  Blair,  one  of  th4« 
comity  board,  as  surety,  and  which  note  was  approved  by  said  Blair 
and  E.  Y.  B.  Bogers,  another  of  the  board,  by  writing  upon  the  back 
of  the  note  on  the  sixteenth  of  March,  1857;  and  that,  in  lieu  of  this 

>A  party  who  has  given  a  receipt  admitting  payment  in  full,  has  the  right  al- 
v«jt  to  show,  by  parol  evidence,  that  it  was  given  by  mistake,  and  that  it  was 
untme.  Clark  v.  Marbourg,  6  Pac.  Rep.  548.  See  American  B.  Co.  v.  Murphy, 
«»^  *41;  and  note. 

v.ISk— 12 
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note,  another  was  executed  afterwards,  but  dated  the  same,  signed  by 
Middleton  and  Bela  M.  Hughes.  The  notes  were  produced  upon  the 
trial.  The  second  note  had  a  writing  upon  the  back  showing  that  the 
same  was  approved  by  the  tribunal  transacting  county  business.  Ab 
indorsement  on  the  back  of  the  first  note  showed  that  it  had 
*235  been  ex*changed  for  the  second  note.  No  record  is  shown 
that  the  money  realized  from  the  sale  had  been  loaned  to  these 
paities  by  the  county  board.  The  county  treasurer  testified  that  there 
was  no  evidence  in  his  office  that  these  notes,  or  any  part  of  either,  had 
been  paid.  Trial  at  the  March  term,  1873,  of  the  district  court.  Ver- 
dict and  judgment  for  the  plaintiff. 

A .  Perry  and  X.  K.  Stouty  for  plaintiff  in  error. 

The  court  erred  in  sustaining  the  challenge  for  caude  of  Nixon,  a 
jurer.  The  Civil  Code,  §  270,  provides  as  a  ground  of  challenge,  re- 
lationship to  either  party.  Kin  is  a  relationship  by  blood.  In  this 
case  there  was  no  relationship  of  Nixon  by  consanguinity  or  mar- 
riage with  either  party  to  the  suit. 

The  court  erred  in  refusing  to  exclude  all  testimony  under  the  pe- 
tition. The  averments  in  the  petition  that  the  plaintiff  had  a  legal 
and  equitable  estate  in  the  land,  were  repugnant  and  contradictory 
averments.  If  he  had  the  legal  estate,  he  did  not  have  the  equitable, 
and  vice  versa.  Contradictory  or  inconsistent  averments  in  a  plead- 
ing destroy  each  other.  Gould,  PI.  c.  3,  §§  272,  273.  Had  these  aver- 
ments been  made  in  separate  counts  the  proper  way  to  take  advantage 
of  the  pleading  would  have  been  a  motion  to  compel  an  election. 

The  plaintiff  below  seeks  to  recover  upon  an  equitable  title,  and  to 
enable  him  to  recover  he  must  show  such  a  state  of  facts  as  would 
in  a  proper  action  compel  a  specific  performance  of  the  contract, — 
compel  the  conveyance  to  him  of  the  legal  title.  To  do  this  he  must 
show  that  there  have  been  no  laches  on  his  part ;  that  his  claim  is 
not  stale;  that  he  has  made  payment  of  the  purchase  money;  that 
the  pre-emption  was  without  fraud,  or  that  he  was  an  innocent  pur- 
chaser, and  the  execution  of  the  contract  is  not  a  fraud  upon  the  de- 
fendant or  the  public  generally ;  and  that  the  decree  would  produce 

no  injustice. 
*236  *The  county  board  in  taking  proof  of  and  allowing  a  pre-emp- 
tion, under  the  law  of  1855,  were  but  ministerial  officers,  and 
the  record  might  be  disproved  for  fraud  before  the  issue  of  the  pat- 
ent, and  even  after,  where  the  rights  of  innocent  third  persons  had  in- 
tervened. 2  Phil.  Ev.  591.  But  if  the  record  of  the  entry  by  Gulbard 
cannot  be  disputed  because  it  is  a  record,  Gulbard,  by  such  record, 
had  an  equitable  title  to  the  land.  On  payment  he  could  make  con- 
veyance. The  evidence  of  his  conveyance  must  be  the  same  as  in  any 
other  conveyance.  If  by  deed,  its  acknowledgment  carries  the  proof. 
If  by  simple  contract,  proof  of  execution  must  be  made.  This  sale,  en- 
tered upon  the  books  of  the  county  board,  was  not  a  proper  subject 
of  record  there.     It  is  an  unauthorized  record.     2  Phil.  586. 
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No  title,  legal  or  equitable,  vested  in  Hyatt,  or  Middleton,  bis 
gnntor,  because  no  payment  had  been  made  as  required  by  sectiona 
6  and  7  of  the  statute  of  1855.  If  all  the  proceedings  before  the 
eounty  board  were  not  a  fraud,  and  the  assignment  by  Culbard  was 
in  fact  made,  but  without  payment  by  Middleton  or  Hyatt,  no  right 
was  conferred  as  against  the  government,  and  the  disposing  power  over 
the  lands  was  still  in  the  state,  frisbie  v.  Whitney,  9  Wall.  195. 
Bat  the  court  here  came  to  the  rescue  of  the  plaintiff  and  instructed 
the  jury  that  it  didnot  matter  whether  there  was  any  payment  or  not ; 
that  the  receipt  executed  by  the  school  treasurer  was  conclusive  of 
payment.  This  was  error.  It  was  competent  to  contradict  the  re- 
ceipt, as  the  same  was  only  prima  facie  evidence  of  payment.  Be- 
mis  V.  Becker,  1  Kan.  "^240. 

The  notes  given  by  Middleton  were  a  nullity.  They  never  had  any 
Talidity,  because  executed  for  payment  when  payment  should  have 
been  in  money.  It  was  but  a  loan  of  money ;  there  had  been  no  money 
paid,  and  there  was  no  record  produced  of  the  approval  of  the  secu- 
rity of  these  notes  by  the  county  board  as  required  by  section  8,  p. 
86,  Laws  1857.     Under  the  General  Statutes  of  1868,  c.  94,  §  16, 

these  lands  had  become  forfeit  to  the  state. 
*237  Another  question  is  presented  in  the  instructions  asked  *foi 
by  the  defendant  below :  Can  the  plaintiff  below  maintain  this 
action  upon  an  equitable  title  against  the  defendant  holding  the  le» 
gal  title  ?  It  is  true  that  the  statute  provides  that  it  shall  be  sufB- 
eient  to  state  that  he  has  an  equitable  estate  in  the  land.  Bat  can 
a  party  in  all  cases  where  he  may  be  entitled  to  the  possession 
of  the  land  maintain  ejectment  upon  his  equitable  title  ?  He  does 
not  hold  the  paramount  title.     State  v.  Stringfellow,  2  Ean.  "^316. 

Stout  must  be  held  to  be  the  trustee  of  Hyatt  if  Hyatt  is  entitled 
to  the  land.  Fraud  to  be  proven  must  be  plead.  If  the  plaintiff 
recovers,  there  ought  to  be  a  lien  declared  upon  the  land  for  the  pur- 
chase money,  and  the  proper  party  in  whose  favor  the  lien  should 
be  declared  was  not  before  the  court. 

W.  W.  Outhrie  and  N.  B.  Wood,  for  defendant  in  error. 

The  court  properly  excused  the  juror  Nixon,  on  ground  of  "suspi- 
cion of  partiality  for  defendant."  Code,  §  270,  (last  clause;)  Hart- 
ford Bank  v.  Hart,  8  Day,  491.  But  it  is  no  error  to  release  a  juror 
when  peremptory  challenges  have  not  been  exhausted.  Wiley  v. 
Keokuk,  6  Kan.  ♦104. 

Plaintiff's  petition  was  within  section  595  of  the  Code :  "He  may 
recover  on  a  legal  or  equitable  title."  Then,  certainly,  the  averment 
of  both  is  good.  But,  at  the  most,  defendant  could  only  have  moved 
to  have  petition  made  more  certain. 

This  was  not, an  action  to  enforce  performance,  but  a  case  where 
the  plaintiff  stood  upon  a  record  title,  deduced  under  a  statute  au- 
thorizing the  sale,  and  vesting  in  the  county  board  full  jurisdiction 
in  the  premises;  and  when  the  record  showed  full  proof  of  purchase 
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and  payment,  standing  for  ten  years  with  the  approval  of  the  authori- 
ties, yearly  exacting  taxation  therefrom.  All  pretense  of  fraud  on 
the  part  of  the  plaintiff  is  idle  talk.  The  law  existed.  This  land 
was  within  sound  of  the  court-bouse,  and  its  claimant,  Gulbard,  well 
known  to  the  county  board.  Deed  after  deed  is  put  on  record,  tax 
after  tax  is  paid,  and  Stout  knows  and  informs  Wood  that  he  has  ten 

acres  of  the  Middleton  land  inclosed  with  his.  It  was  in  fact 
*238    paid  for  to  the  acceptance  of  the  proper  ofScials,  *and  the  usual 

evidences  executed.  But  this  matters  not,  since  the  purchaser 
had  the  right  to  rely  on  the  public  records.  The  pre-emption  right 
vested  *'by  settlement  before  the  survey."  Then  the  settler  had  the 
right  to  purchase,  and  to  assign  that  right  in  any  stage  of  its  exist- 
ence. Nothing  forfeited  that  right  but  the  neglect  to  make  payments 
''before  the  same  is  offered  for  sale,"  and  the  evidence  that  such  pay- 
ment had  been  made  was  "a  receipt  of  the  ofScer  receiving  the  money, 
specifying  the  amount  so  paid,  and  the  number  and  description  of 
the  land,"  and  thereon  the  title  vested  in  the  beneficiary  of  such  re* 
ceipt.  Sections  6, 7,  p.  646,  Laws  1855;  Eissell  v.  St.  Louis  Public 
Schools,  16  Mo.  582;  Stark  v.  Starrs,  6  Wall.  418. 

The  decision  of  the  county  board  on  questions  within  its  jurisdiction 
is  res  adjudicata.  Anthony  v.  Halderman,  7  Kan.  *63 ;  Norton  v.  Gra- 
ham, Id.  *169.  The  jurisdiction  was  exclusively  in  the  county  board. 
Laws  1855,  p.  646,  §  8.  The  county  board  act  as  judicial  officers 
"in  hearing  and  determining  applications  and  proofs  concerning  rights 
of  pre-emption  under  this  act"  of  1855.  Section  8  of  said  act;  Lewis 
V.  Lewis,  9  Mo.  189;  O'Hanlon  v.  Perry,  Id.  807;  Wilcox  v.  Jackson, 
13  Pet.  517;  Morton  v.  Blankenship,  5  Mo.  356.  And  the  school 
treasurer's  receipt  was  not  a  simple  receipt  subject  to  be  contradicted 
by  parol,  but  was  evidence  of  title.  The  decision  of  the  county  board 
that  Middleton  held  the  treasurer's  receipt  for  payment,  and  had  com- 
plied with  the  law,  and  was  entitled  to  receive  the  patent  for  said  land, 
was  final  and  conclusive,  and  could  not  be  attacked  collaterally.  Said 
record  imparted  notice  of  the  title  under  such  pre-emption.  Under 
still  another  rule,  ("that  as  only  a  certificate  could  issue  until  pay- 
ment made,")  the  law  will  presume  such  payment  to  have  been  made, 
and  this  presumption  is  conclusive,  at  least  in  lands  of  subsequent 
purchasers.  Ward's  Lessee  v.  Barrows,  2  Ohio  St.  246;  Coombs* 
Lessee  v.  Lane,  4  Ohio  St.  148;  Bank  of  U.  S.  V.  Dandridge,  12 
Wheat.  70;  Polk  v.  Wendall,  9  Cranch,  98. 

The  note  of  Middleton  and  Blair  was  accepted  as  a  loan  of  such 
money  in  good  faith,  and  with  the  approval  of  the  county  board,  and 
in  payment  for  such  land ;  and  if  a  misappropriation  of  the  proceeds 
of  such  sale,  it  would  not  defeat  the  title  of  the  purchaser.     State  v. 

Stringfellow,  2  Ean.  *S21;  Stauffer  v.  Eaton,  13  Ohio,  332. 
*239    Plaintiff  might,  in  such  case,  be  *liable  for  purchase  money, 

but  his  legal  title  would  not  be  thereby  affected.  But,  with 
notice  of  the  decision  in  State  v.  Stringfellow,  the  legislature  ratified 
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aU  Bales  of  Bohool  lands,  and  left  the  eolleotion  therefor  to  oiher  rem* 
edies;  and  this  before  the  act  for  sales  of  school  lands  took  eflfeot. 
Laws  1864,  p.  193;  Dill.  Man.  Corp.  §  46.  It  then  follows  that,  at 
the  time  Stoat  pnrohased,  the  state  nor  connty  had  no  interest  in  this 
land,  and  he  got  nothing  by  his  patent. 

In  ejectment  the  equitable  title  will  prevail  against  the  legal  title. 
BaUer  y.  Kanlback,  8  Ean.  *668.  *  But  plaintiff  was  a  purchaser 
from  the  holder  of  full  evidence  of  title,  and  cannot  be  affected  by 
any  alleged  defects  not  resulting  from  actual  fraad.  It  must  be  con- 
ceded that,  on  the  record  made,  Hughes  (plaintiff's  grantor)  had  a  per- 
fect title ;  then  his  deed  conveyed  such  title  to  plaintiff.  Swayze's 
Lessee  v.  Burke,  12  Pet.  11,  S3;  13  Curt.  614. 

Yalbntins,  J.  This  was  an  action  for  the  recovery  of  real  prop- 
erty. Two  trials  were  had.  Verdict  and  judgment  for  the  plaintiff 
below,  defendant  in  error.  The  land  in  dispute  is  a  part  of  section  16, 
township  3,  range  21,  in  Doniphan  county,  and  was  originally  school 
land.  The  records  of  the  board  of  county  commissioners  of  said 
county  show  among  other  things  the  following  facts,  to- wit :  On  Feb- 
ruary 2,  1857,  the  county  board  allowed  H.  Colbard  to  pre-empt  said 
land,  and  to  assign  his  pre-emption  right  to  Asa  E.  Hubbard,  and  or- 
dered a  transcript  of  the  record  to  be  given  to  said  Hubbard.  On  the 
same  day  the  board  appointed  Ebenezer.Blackstone  a  commissioner 
to  secure  the  purchase  money  for  school  lands.  On  July  17,  1857, 
said  board  allowed  said  Hubbard  to  have  entered  on  the  records  of  the 
board  an  assignment  of  said  pre-emption  right  from  Hubbard  to  Reu- 
ben Middleton.  On  August  7,  1857,  said  board  appointed  said  Black- 
stone  school  treasurer  for  Doniphan  county,  and  on  the  same  day  he 
duly  qualified  and  took  possession  of  the  office.  On  July  15, 
*S40  1858,  said  Middleton  made  proof  of  his  right  *to  pre-empt  said 
land,  and  of  payment  therefor  to  said  board,  by  presenting  to 
them  a  receipt  for  the  amount  to  be  paid  for  said  land,  signed  by 
said  Blackstone,  school  treasurer,  and  the  board  then  made  the  fol- 
lowing entry,  to- wit : 

"It  is  therefore  considered  by  the  court  that  the  said  Reuben  Mid- 
dleton has  complied  with  the  provisions  of  an  act  of  the  legislative  as- 
sembly of  the  territory  of  Kansas  entitled  *An  act  to  grant  pre-emp- 
tions to  school  lands  in  certain  cases,'  and  the  instructions  of  the 
executive  department  in  relation  to  the  same,  and  that  he  is  entitled 
to  receive  the  patent  for  said  land." 

The  receipt  given  by  Blackstone  to  Middleton,  and  copied  into  the 
records  of  the  board  of  county  commissioners,  reads,  according  to  the 
^dence  in  the  case,  as  follows : 

"Na  16.  Received,  Troy,  Oct.  18,  1857,  of  Reuben  Middleton^ 
the  sum  of  two  hundred  dcdlars,  it  being  the  purchase  money  for  the 
following-described  quarter-section  of  school  land,  to-wit :    The  south- 
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west  quarter  of  section  sixteen,  township  three,  of  range  twenty-one, 
in  the  county  of  Doniphan,  and  territory  of  Kansas. 

"^BENRZBR   BXiACKSTONB, 

"School  Treasurer  for  Doniphan  Co.,  E.  T." 

Hubbard  also  executed  a  deed  for  said  land  to  Middleton,  February 
16,  1857.  Middleton  executed  a  deed  for  the  land  to  Hughes,  Sep- 
tember 19,  1858,  and  Hughes  to  Hyatt,  the  plaintiff  below,  May  13, 
1862.  This  constitutes  the  plaintiff's  title.  The  defendant  Stout 
holds  under  a  patent  issued  by  the  state  of  Kansas  to  himself  on 
August  31, 1870.  There  are  many  other  facts  which  we  have  not  yet 
stated,  but  which  we  shall  state  as  we  proceed.  The  plaintiff  in 
error,  defendant  below,  claims  that  the  court  below  committed  many 
errors:  for  instance,  that  the  court  erred  in  impaneling  a  jury;  that 
the  court  erred  in  holding  that  a  party  may  have  both  a  legal  and  an 
equitable  title  to  land ;  that  the  court  erred  in  allowing  the  plaintiff 
below  to  recover  on  the  strength  of  an  equitable  title,  as  against  the 
defendant  who  holds  the  legal  title ;  that  the  court  erred  in  admitting 
illegal  evidence,  and  excluding  legal  evidence;  that  the  court  erred  in 
giving  improper  instructions,  and  refusing  to  give  proper  ones,  etc. ; 

all  of  which  we  shall  consider  as  we  proceed.  But  as  to  many 
*241     *of  said  supposed  errors,  all  that  we  can  do  will  be  to  decide 

the  questions  involved  therein  without  entering  into  any  dis- 
cussion of  said  questions. 

1 .  It  is  not  a  substantial  error  for  the  district  court  to  discharge  a 
juror  during  the  time  the  jury  are  being  impaneled,  although  the 
juror  may  be  discharged  for  an  insufficient  reason,  where  an  unex- 
ceptionable  jury  is  afterwards  obtained,  and  where  the  party  com- 
plaining has  not  exhausted  his  peremptory  challenges. 

2.  A  party  may  have  both  a  legal  and  an  equitable  title  to  a  piece 
of  land.  He  may  in  fact  possess  the  whole  title,  both  legal  and 
equitable,  and  be  the  entire  owner  of  the  property. 

3.  A  party  may,  in  an  action  for  the  recovery  of  real  property  un- 
der section  595  of  the  Civil  Code,  recover  on  the  strength  of  an  equi- 
table title  only,  even  though  the  adverse  party  may  hold  the  legal 
title :  provided,  however,  that  such  equitable  title  is  paramount  to  and 
stronger  than  the  title  held  by  such  adverse  party. 

4.  Where  the  plaintiff  seeks,  under  said  section  695  of  the  Code,  to 
recover  real  property  on  the  strength  of  a  paramount  equitable  title 
against  a  defendant  who  holds  the  legal  title,  the  action  is  in  the 
nature  of  an  equitable  action ;  and  although  such  action  is  frequently 
called  an  action  of  ejectment,. yet  the  final  determination  of  the  rights 
of  the  parties  must  be  governed  by  the  rules  pertaining  to  equitable 
actions.  That  is,  the  plaintiff  in  such  a  case  must  make  out  in  every 
respect  as  complete  a  right  to  recover,  and  by  the  same  kind  of  evi- 
dence, as  though  he  had  commenced  his  action  in  the  form  of  an 
equitable  action. 
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» 

5.  Although  the  faets  in  an  action  for  the  reeovery  of  real  prop- 
erty, under  said  section  595  of  the  Code,  are  not  asually  and  need 
not  necessarily  be  set  out  in  the  pleadings  in  detail,  nor  with  any  de- 
gree  of  particularity,  still  either  party  nnder  such  pleadings  may 
prove  whatever  would  strengthen  bis  own  title,  or  defeat  his  adver- 
sary's title,  in  the  same  manner  and  to  the  same  extent  as  he 

*242    could  do  if  the  facts  were  set  out  with  *all  the  circumstantial 
minuteness  and  fullness  of  detail  that  they  usually  are  in 
equitable  actions. 

6.  Since  the  decision  in  the  case  of  State  v.  Stringfellow,  2  Ean. 
*263,  *316*,  we  suppose  there  can  be  no  question  concerning  the  power 
of  the  territorial  authorities  of  Kansas  to  sell  school  lands  during  the 
time  that  Kansas  was  a  territory,  or  concerning  the  validity  of  the 
laws  of  the  territorial  legislature  passed  for  that  purpose. 

7.  Pre-emption  rights  could  be  assigned  under  section  6  of  the 
territorial  pre-emption  laws  of  1855,  p.  646,  and  this  assignment 
eoald  be  made  by  a  simple  instrument  in  writing.  The  assignment 
where  the  land  had  not  been  paid  for  was  at  most  only  the  assignment 
of  an  equitable  interest.  No  estate  was  conveyed,  and  of  course  it 
was  not  necessary  to  execute  a  deed  of  conveyance.  Said  instrument 
in  writing  may  be  and  must  be  proved  in  the  same  manner  as  any 
other  simple  instrument  in  writing. 

8.  The  proceedings  of  the  county  board  under  section  8  of  the 
territorial  pre-emption  laws  of  1855,  p.  646,  are  in  the  nature  of 
judicial  proceedings,  and  should  be  treated  with  about  the  same  re- 
spect as  the  proceedings  of  other  tribunals  of  special  and  limited  ju- 
rifldietion. 

9.  While  the  county  board  had  the  power  under  said  pre-emption 
laws  to  determine  whether  any  particular  person  had  the  right  to 
pre-empt  any  particular  piece  of  land,  yet  they  had  no  power  to  de- 
termine whether  any  such  person  or  any  other  person  had  at  any  time 
paid  for  said  land.  The  payment  was  to  be  made  to  the  school 
treasurer,  and  hence  the  records  of  the  county  board  would  not  be 
evidence  of  sueh  payment. 

10.  The  receipt  given  by  Blackstone,  school  treasurer,  to  Middle* 
ton,  was  regular  upon  its  face,  and  was  given  by  the  proper  officer. 
See  the  following  statutes  in  the  following  order,  to-wit :  Laws  1855, 
p.  646,  §  6;  Laws  1857,  p.  86,  §  3,  (took  effect  February  20,  1857;) 
IiawB  1855,  p.  646,  §  7.     And  hence  said  receipt  was  prima  facie 

evidence  that  said  money  therein  mentioned  was  paid.  But, 
*243    as  *we  think,  it  was  only  prima  facie  evidence  of  that  fact. 

The  receipt  was  not  intended  as  evidence  of  title,  but  only  evi- 
dence of  payment.  Under  the  said  pre-emption  laws  whenever  pay- 
ment was  made  for  the  land  the  title  thereto  immediately  vested  in 
the  parehaser.  Laws  1865,  p.  646,  §  7.  It  required  no  receipt, 
patent,  or  other  instrument  to  vest  this  title.  This  title,  however, 
was  only  an  equitable  title.     The  receipt  for  the  money  was  then 
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given  for  the  money  paid.  The  pnrohaser  then  presented  this  receipt 
to  the  secretary  of  the  territory.  The  patent  for  the  land  was  then 
issued  by  the  governor  and  secretary,  and  the  legal  title  to  the  land 
passed  from  the  territory  to  the  purchaser.  The  main  object  in  giv- 
ing the  receipt  seems  to  have  been  to  enable  the  purchaser  to  obtain 
his  patent.  In  the  present  case  the  court  below  held  that  said  re- 
ceipt, taken  in  connection  with  the  records  of  the  board  of  county 
commissioners,  was  conclusive  evidence  of  said  payment.  In  this 
we  think  the  court  below  erred.  It  is  true  said  receipt  would  be  con- 
clusive as  against  any  person  except  the  state  (then  territory)  or 
some  person  holding  under  the  state,  (or  territory,)  for  no  one  except 
the  state,  (or  territory,)  or  some  person  holding  thereunder,  would 
have  any  right  to  said  land  or  to  the  money.  But  the  defendant  be- 
low holds  under  the  state,  and  holds  precisely  the  same  rights  to  said 
land  that  the  state  held  immediately  prior  to  his  purchase.  He  holds 
the  legal  title,  with  all  the  equities  that  the  state  held  prior  to  his 
purchase ;  and  therefore  he  may  dispute  the  supposed  payment  made 
by  the  said  Middleton  to  the  same  extent  that  the  state  might  have 
done  if  the  state  had  continued  to  hold  the  legal  title.  That  receipts 
in  general  are  only  prima  facie  evidence  of  payment  we  suppose  will 
not  be  disputed. 

11.  It  is  claimed  that  the  plaintiff,  Hyatt,  is  a  bona  fide  purchaser 
of  said  land,  without  any  notice  of  a  want  of  payment  therefor,  and 
that,  therefore,  said  receipt  cannot  be  disputed.  Now,  it  may  be  that 
the  plaintiff  is  a  bona  fide  purchaser  in  fact,  as  he  claims,  but  we 

hardly  think  that  such  can  be  so  in  law.  At  the  time  the 
*244    plaintiff  purchased  *said  land  no  patent  for  the  same  had  yet 

been  issued.  The  legal  title  to  the  land  was  therefore  still  in 
the  territory  of  Kansas,  and  was  not  in  Hughes,  the  plaintiff's  grantor. 
The  plaintiff  could,  therefore,  at  most,  obtain  only  an  equitable  title 
from  bis  grantor.  And  a  party  purchasing  a  merely  equitable  title 
must  always  take  notice  of  all  counter  equities  which  may  be  out- 
standing in  favor  of  the  person  holding  the  legal  title.  A  party  pur- 
chasing a  merely  equitable  title  cannot  be  a  bona  fide  purchaser  so  as 
to  defeat  prior  equities  existing  in  favor  of  the  person  holding  the 
legal  title. 

12.  It  would  seem  from  some  of  the  evidence  that  the  purchase 
money  for  said  land  has  never  in  fact  been  paid,  but  that  a  certain 
note  was  given  therefor,  and  that  the  note  has  not  yet  been  paid. 
Now  this  may  or  may  not  avoid  the  plaintiff's  title.  If  it  is  to  be 
considered  that  the  land  has  not  been  paid  for  at  all,  we  should  think 
that  the  plaintiff's  title  had  been  forfeited.  Laws  1856,  p.  646,  §  6. 
But  if  it  was  understood  by  Middleton,  the  school  treasurer,  the 
county  oomimissioners,  and  the  parties  who  executed  said  note»  that 
the  land  was  paid  for,  and  that  said  note  was  given  for  money  loaned 
by  the  school  treasurer  to  the  persons  who  executed  sftid  note,  and 
that  all  was  done  in  good  faith,  then  we  should  think  that  the  plain- 
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tiffs  title  should  be  held  good.  Under  the  school  laws  as  they  ex- 
isted at  the  time  said  receipt  was  given,  the  school  treasurer  had  a 
right  to  loan  said  money  on  good  security  to  be  approved  by  the 
eoanty  commissioners.  Laws  1857,  p.  86,  §  8.  And  if  the  money 
was  to  be  paid  in  by  the  purchaser  and  loaned  out  to  the  borrower 
on  the  same  day,  it  was  not  necessary  that  the  money  should  actually 
pass  into  the  hands  of  the  treasurer.  If  all  the  parties  considered 
that  the  purchaser's  debt  as  such  was  extinguished,  and  that  the 
borrower's  debt  was  created,  that  was  sufficient.  If  the  borrower 
was  satisfied  to  look  to  the  purchaser  for  the  money,  that  was  suffi- 
eient.  And  then  if  the  purchaser  should  pay  the  borrower  and  the 
borrower  should  never  pay  the  note,  it  would  not  defeat  the  pur- 
chaser's  title.  It  may  be,  however,  that  under  the  peculiar 
*245  circumstances  of  this  particular  case  ^before  the  plaintiff 
should  be  allowed  to  recover  (if  he  may  recover)  he  should  be 
eompelled  to  pay  to  the  defendant  (as  a  trustee  holding  the  legal  title 
for  plaintiff's  benefit)  what  the  payors  of  said  note  may  now  owe 
thereon,  if,  in  fact,  said  note  has  never  been  paid;  for,  as  we  have 
before  intimated,  this  is  substantially  an  equity  action.  But  as  we 
have  not  all  the  facts  before  us  we  shall  not  comment  on  this  matter 
farther. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  re- 
manded for  further  proceedings  in  accordance  with  this  opinion* 

(AH  the  justices  concurring.) 


Mabshalii  Smith  v.  Osoab  F.  Bowland  and  others. 

July  Term,  1874. 

1.  Vendor's  Lien:  Contract.  A  vendor's  lien  on  real  es^te  for  unpaid 
purchase  money  may  be  created  by  the  express  contract  of  the  parties  at 
the  time  of  the  sale  and  conveyance  of  such  real  estate.^ 

2. .    Where  the  parties  insert  provisions  in  the  deed  of  conveyance,  and 

in  the  promissory  note  given  for  the  unpaid  purchase  money,  stipulating 
for  a  vendor*s  lien,  such  lien  is  thereby  created. 

8. :  Bemedy  of  Vendor.    The  vendor  may  commence  an  action  to 

enforce  such  a  lien  without  first  exhausting  his  remedy  against  the  per- 
sonal ^tate  of  the  vendee;  and  neither  is  the  vendor  bound  to  show  that 
the  vendee  has  no  personal  property  subject  to  execution. 

Error  from  Osage  district  court. 

The  case  is  stated  in  the  opinion.     There  was  judgment  in  the  dis- 
trict court  in  favor  of  the  defendants  in  error. 
*246    *  James  Rogers,  for  plaintiff. 

The  defendant  contends  that  a  vendor's  lien  at  common  law  is 
not  recognized  in  this  state,  and  that  this  lien  is  the  same  as  a  vend* 

I  See  Andrews  v.  Alcorn,  p<?»l,  *860;  Qreeno  v«  Barnard,  18  Ean.  518.    See  Pratt 
▼•  Topeka  Bank,  12  Kan.  *670,  and  note. 
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or's  lien  at  common  law.  While  the  plaintiff  admits  the  first  propo- 
sition, he  claims  that  a  lien  may  be  reserved  in  a  deed,  and  may  be  en- 
forced in  a  court  of  equity  in  like  manner  as  a  lien  created  by  a  deed 
of  trust,  or  deed  of  mortgage;  in  short,  that  a  mortgage  deed  or  deed 
of  trust  is  nothing  but  an  equitable  lien  created  by  contract  in  writ- 
ing. A  mortgage  is  defined  as  "a  mere  security  creating  a  lien  upon 
property,  but  vesting  no  title  whatever  either  before  or  after  condition 
broken."  Chick  v.  Willetts,  2  Kan.  *384.  The  lien  reserved  in  this 
deed  is  precisely  of  this  nature,  and  may  correctly  be  defined  as  a 
mere  security  in  the  nature  of  a  lien  upon  the  deeded  property.  In 
the  above  case  the  court  states  that  the  common-law  attributes  of 
mortgages  have  been  set  aside ;  but  for  all  that,  the  intention  of  the 
parties  may  still  be  enforced.  In  the  case  of  Simpson  v.  Mundee,  3 
Kan.  *172,  it  nowhere  appears  that  a  lien  may  not  be  reserved  in  a 
deed,  or  created  by  contract.  It  is  simply  asserted  in  that  case  that 
no  liens  are  created  by  implications  of  law;  but  the  case  says  nothing 
of  liens  arising  out  of  the  contract  of  the  parties.  The  lien  there  spoken 
of  is  described  as  an  *' impalpable  entity,"  a  ''protean  quality,"  an 
"ethereal  essence."  This  certainly  is  not  this  lien  which  arises  out 
of  the  plain  language  of  the  conveyance,  and  is  easily  understood  by 
any  man  of  ordinary  intelligence. 

There  is  no  force  in  the  position  of  the  defendant  that  the  plaintiff 

must  show  that  he  has  exhausted  his  remedy  against  the  personal 

estate  of  his  vendee,  or  that  he  has  no  personal  estate  out  of  which 

the  claim  can  be  made,  even  conceding  this  to  be  true  in  a 

*247    proceeding  to  enforce  a  lien  at  ^common  law,  which  we  very 

much  doubt.     Sparks  v.  Hess,  15  Gal.  186. 

EUis  Lewis,  for  defendants. 

The  deed  of  plaintiff,  Smith,  to  the  Rowlands  was  made  in  Illinois, 
but  the  land  conveyed  lies  in  Kansas.  The  contract,  therefore,  is  a 
Kansas  contract,  and  governed  entirely  by  Kansas  laws.  When 
Smith  in  his  deed  to  the  Bowlands  reserved  a  vendor's  lien,  he  at- 
tempted to  reserve  what  the  counsel  for  plaintiff  denominates  a 
''vendor's  lien  at  common  law;"  for  he  must  necessarily  go  to  the 
adjudicated  cases  of  other  states,  defining  the  vendor's  lien  and  pre- 
scribing  its  mode  of  being  enforced,  (which  this  court  has  decided 
have  no  force  or  authority  here,)  to  ascertain  what  rights  he  acquired 
by  his  reservation  of  a  vendor's  lien. 

The  plaintiff  asks  that  the  law  of  vendor's  lien  as  administered  in 
England  and  in  some  of  the  United  States  shall  be  administered  here, 
because  he  has  in  terms  reserved  a  vendor's  lien  in  his  conveyance 
to  the  Bowlands.  We  understand  the  decisions  of  this  court  to  go 
to  the  bottom  of  this  subject  of  vendor's  lien,  and  not  to  the  surface, 
as  counsel  for  plaintiff  in  error  contends.  His  construction  of  the 
decisions  is  that  where  an  absolute  deed  on  its  face  shows  that  a  por* 
tion  of  the  purchase  money  is  unpaid,  and  there  is  no  specific  reser- 
vation of  the  vendor's  lien  in  the  deed,  then  the  vendor  acquires  or 
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retains  no  such  lien ;  but  where,  in  addition  to  this,  the  vendor  spe- 
cifically reserves  a  vendor's  lien,  then  that  the  law  of  vendor's  lien 
as  administered  in  England  will  be  administered  here  to  define  the 
vendor's  rights  and  afford  him  his  remedy.  Then,  if  the  grantee  at 
the  time  of  the  purchase  has  not  suffioient  personal  property  out  of 
which  the  purchase  money  can  be  made,  the  land  is  liable  to  the  lien. 
If  he  shall  acquire  a  sufficiency  for  that  purpose,  then  the  land  is 
freed  from  any  liability  to  the  lien.  But  if  insolvency  shall  return 
then  the  liability  returns.    Simpson  v.  Mundee,  3  Kan.  *172.    When 

specifically  named  and  reserved  as  a  *" vendor's  lien,"  by  the 
•248    vendor,  the  vendor's  lien  (which  by  this  court  *in  3  Kan.  *184, 

is  described  as  "^an  impalpable  entity,  a  protean  quality,  an 
ethereal  essence,  which  no  man  can  graphically  describe,  and  of  which 
few  can  have  anything  like  a  clear  conception")  becomes  a  palpable 
entity,  capable  of  description  and  conception,  and  the  nature  of  the 
whole  thing  becomes  changed.  The  plaintiff's  ''reservation"  is  void 
for  vagueness  and  uncertainty ;  and  whether  he  'claims  a  vendor's  lien 
by  reason  of  the  non-payment  of  the  purchase  money,  with  notice  to 
the  defendants  of  its  non-payment,  or  because  he  has  contracted  for 
an  impalpable  entity,  makes  no  difference.  It  was  not  the  question 
in  Simpson  v.  Mundee  whether  the  parties  had  contracted  for  a 
vendor's  lien,  but  whether  any  such  thing  was  recognized  in  this  state, 
and  whether  the  law  of  vendor's  lien  as  administered  in  England  would 
be  administered  in  like  manner  in  this  state;  whether,  if  a  party  pur- 
chased a  piece  of  real  estate  free  from  any  lien  at  the  time  of  his  pur- 
chase it  should  subsequently,  by  the  insolvency  of  another  party,  become 
subject  to  a  lien;  whether  the  question  of  whether  there  was  a  lien 
shoold  be  a  matter  of  secrecy,  obscurity,  and  doubt,  and  metaphysical 
disquisition,  and  the  transfer  of  real  estate  be  impeded  thereby.  The 
general  policy  of  our  real-estate  laws  is  to  require  everything  concern- 
ing the  title  to  o|:  rights  in  it  to  be  in  writing.  Secret  trusts  are  dis- 
eoantenanced.  Simpson  v.  Mundee,  supra.  Do  not  the  same  evils 
result  whether  this  court  holds  that  a  vendor's  lien  results  from  non- 
payment of  purchase  money  with  notice  of  non-payment  to  third  par- 
ties, or  whether  parties  create  it  by  so  many  words  ?  It  is  its  vague- 
ness, the  inherent  difficulty  of  justly  enforcing  a  vendor's  lien,  its 
changing  and  secret  character,  its  essential  conflict  with  the  policy  of 
onr  real-estate  laws,  not  that  the  parties  had  contracted  for  it,  that 
led  this  court  to  decide  that  the  law  of  vendor's  lien  as  administered 
in  England  is  not  necessarily  a  part  of  the  law  of  this  state. 

Conceding  the  position  of  plaintiff,  that  plaintiff  reserved  a  vend- 
or's lien  which  would  be  enforced,  a  bill  filed  to  enforce  such  a  lien 

must  show  that  the  plaintiff  has  exhausted  his  remedy  against 
*249    the  personal  estate  of  his  vendee,  or  that  *he  has  no  personal 

estate  out  of  which  the  claim  can  be  made;  and  judgment  for 
a  sale  under  the  lien  in  the  first  instance,  unless  the  record  shows 
that  the  vendee  has  no  personal  property,  is  erroneous.     In  this  case 
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there  is  no  allegation  in  the  petition  on  this  point.     Soott  ▼.  Craw- 
ford, 12  Ind.  410;  Eyler  y.  Crabbs,  2  Md.  137;  Lead.  Gas.  Eq.  866. 

Yausntine,  J.  The  only  qaestions  involved  in  this  case  are  as  fol* 
lows:  Fir$L  Can  a  vendor's  lien  on  real  estate  for  unpaid  par- 
chase  money  be  created  by  the  express  contract  of  the  parties  at  the 
time  of  the  sale  and  conveyance  of  such  real  estate?  Second.  And 
if  8O9  was  any  such  lien  created  in  the  present  case  ?  In  the  present 
case  a  deed  of  conveyance  was  executed  for  the  land,  and  a  promis- 
sory note  was  given  for  the  unpaid  purchase  money.  The  substance 
of  the  deed,  so  far  as  it  has  any  application  to  this  case,  was  that 
Marshall  Smith  sold  and  conveyed  to  Oscar  F.  Rowland  and  John  T. 
Rowland  certain  lands  in  Osage  and  Linn  counties,  subject  to  a  vend- 
or's lien  for  the  payment  of  the  unpaid  purchase  money.  That 
portion  of  the  deed  intended  to  create  said  vendor's  lien  follows  im- 
mediately after  the  description  of  the  property  conveyed,  and  is  ex- 
pressed in  the  following  language,  to-wit:  '^Subject,  however,  to  a 
vendor's  lien  upon  all  the  above-described  premises,  which  is  hereby 
reserved  to  the  said  Marshall  Smith  to  secure  the  payment  of  part 
of  the  purchase  money,  according  to  the  tenor  of  the  promissory  note 
of  the  parties  of  the  second  part  of  even  date  herewith,  for  the  sum 
of  thirteen  hundred  thirty-three  and  33-100  dollars,  payable  to  the 
said  Marshall  Smith,  or  order,  five  years  after  date,  with  ten  per 
cent,  interest  per  annum  from  maturity  until  paid."  This  deed  was 
dated  March  12,  1867,  and  was  duly  recorded  in  Osage  county,  June 
1,  1869.     The  promissory  note  above  described  reads  as  follows: 

"$1,333.33.  Jacksonville,  Illinois,  March  12,  1867. 

"Five  years  after  date  we  promise  to  pay  Marshall  Smith,  or 
*250     order,  thirteen  hundred  and  thirty-three  and  83-100  dollars, 

value  received,*  with  ten  per  cent,  interest  per  annum  from 
maturity  until  paid.  This  secured  by  vendor's  lien  reserved  in  deed  of 
date  from  payee  and  wife  to  us  of  406  93-100  acres  of  land  in  Osage 
and  Linn  counties,  Kansas.  Oscar  F.  Rowland. 

"John  T.  Rowland." 

We  know  of  no  reason  why  the  vendor's  lien  attempted  to  be 
created  by  the  stipulations  contained  in  said  deed  and  note  should 
not  be  held  legal,  valid,  and  binding.  It  is  true,  under  the  decisions 
in  this  state,  (Simpson  v.  Mundee,  3  Ran.  *172;  Brown  v.  Simpson, 
4  Kan.  *76,)  no  vendor's  lien  can  be  created  by  mere  operation  of 
law,  or  by  mere  force  of  any  rules  of  equity,  where  the  deed  is  abso- 
lute upon  its  face,  and  apparently  contradicting  all  idea  of  any  sup- 
posed vendor's  lien;  but  no  decision  has  ever  been  rendered  that  we 
are  aware  of,  in  this  state  or  elsewhere,  affirming  that  the  parties  to 
a  sale  and  conveyance  of  real  estate  cannot  if  they  choose  create  by 
contract  a  valid  vendor's  lien.    The  vendor's  lien  in  the  present  case 
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is  no  "mere  creature  of  a  ooart  of  equity.''  It  is  no  '^secret  trast." 
It  IB  not  against  public  policy.  It  is  not  "against  the  general  policy 
of  our  real-estate  laws/'  or  registry  la ws,  or  any  other  laws,  either  in 
letter  or  spirit.  And  it  is  no  more  an  ''impalpable  entity/  a  "pro- 
tean' quality/'  an  ''ethereal  essence/'  or  an  "indescribable  myth/' 
than  any  other  mere  lien  npon  real  property.  It  is  as  tangible  and 
as  substantial  as  any  other  mere  lien,  and  is  as  fair  and  reasonable 
io  all  its  terms  and  conditions  as  any  other  lien  founded  upon  a  pledge 
of  property  for  the  payment  of  a  debt.  It  was  created  by  the  parties 
themselvesy  in  writing,  and  was  placed  in  the  deed  itself  that  cou- 
teyed  the  land,  so  that  when  the  deed  should  be  recorded  it  would  be 
notice  to  all  the  world,  and  especially  to  subsequent  purchasers  and 
mortgagees.  Gen.  St.  187,  §  20.  Vendors'  liens  have  not  been 
whoUy  abolished  in  Kansas.  Stevens  y.  Gbadwick,  10  Ean.  *406. 
And  neither  have  all  equitable  liens  been  abolished.  Seibert  v.  True, 
8  Kan.  *62;  Seibert  v.  Thompson,  8  Kan.  *65,  *73.  And  there  is 
certainly  no  statute  that  either  expressly  or  impliedly  prohibits  par- 
ties from  creating  vendors'  liens  by  express  contract.  There- 
*251  fore,  *we  think  parties  may  so  create  vendors*  liens,  and  that 
a  vendor's  lien  has  been  so  created  in  the  present  case. 
Hutchinson  v.  Patrick,  22  Tex.  818;  Stratton  v.  Gold,  40  Miss.  778; 
Bear  v.  Whisler,  7  Watts,  144;  Carpenter  v.  Mitchell,  54  111.  126; 
Harvey  v.  Kelly,  41  Miss.  490;  Dunning  v.  Steams,  9  Barb.  630. 

The  claim  that  the  vendor  in  the  present  case  cannot  commence 
his  action  to  enforce  his  vendor's  lien  until  he  has  first  exhausted  his 
remedy  against  the  personal  estate  of  the  vendee,  is  not  tenable; 
and  neither  is  the  vendor  bound  to  show  that  the  vendee  has  no  per- 
Bonal  property  subject  to  execution.  See  authorities  above  cited,  and 
Sparks  v.  Hess,  15  Cal.  186,  193.  Whatever  may  have  been  the 
rale  where  the  lien  was  created  merely  by  implication  of  law,  and 
not  by  contract,  can  make  uo  difference  in  this  case,  for  in  the  pres- 
ent case  the  lien  was  created  by  express  contract  upon  the  speciJiG 
pnjiperty  against  which  the  vendor  now  seeks  to  have  the  lien  enforced. 

The  juj^gnient  of  the  court  below  is  reversed,  and  cause  remanded, 
for  further  proceedings. 

(All  the  justices  concurring.) 


190  KAKBAS  fi£P0RT8. 

C.  T.  RuoKER  t?.  Donovan  &  Pbifbrlioh.* 

July  Term,  1874. 

1.  Sales:  Stoppage  in  Transitu.    In  order  to  exercise  the  right  of  stop- 

page in  transitu,  no  actual  seizure  of  the  goods  before  delivery  to  the 
.  vendee  Is  essentisJ.    A  demand  of.  the  carrier,  notice  to  him  to  stop  the 
goods,  or  a  claim  and  endeavor  to  get  the  possession,  is  sufficient. 

2.  .    Such  demand  must  be  made  of  the  one  in  possession  of  the  goods. 

3.  .    Seizure  by  an  officer  under  process  in  favor  of  another  creditor 

will  not  defeat  the  right  of  stoppage. 

4.  .    Stoppage  in  transitu  is  the  enforcement  of  a  lien,  and  not  a  re- 
scission of  the  sale;  hence  proof  of  the  exercise  of  this  right  of  stoppage 

is  not  proof  of  an  absolute  ownership. 

*252  ♦S.  Replevin :  Pleading  and  Proof:  Varianoe.  Where  a  petition 
in  replevin  alleges  absolute  ownership,  and  the  findings  of  fact  show 
simply  the  right  derived  from  a  stoppage  in  transitu,  and  it  does  not  ap- 
pear that  any  objection  was  made  to  proof  of  this  kind  of  interest  in  the 
property,  and  no  motion  was  made  for  a  new  trial,  and  it  does  not  ap- 
pear that  the  attention  of  the  district  court  was  in  any  way  called  to  the 
variance,  tliis  court  will  not  on  that  account  reverse  a  Judgment  sustained 
by  the  findings,  notwithstanding  the  discrepancy  between  them  and  tho 
petition. 

6.  Common  Carrier:  Lien  of:  Substitution:   Officer.    The  lien  of  the 

carrier  for  charges  for  carriage  of  the  specific  articles  is  prior  to  the 
rights  of  the  vendor,  and  the  carrier  may  insist  upon  retaining  possession 
until  those  charges  are  paid;  and  an  officer  holding  process  against  the 
vendee  may  lawfully  advance  these  charges  to  the  carrier  on  taking  pos- 
session of  the  goods,  and,  having  so  advanced  them,  is  substituted  to  all 
the  carrier's  rights  of  possession  as  security  therefor. 

7.  Replevin  not  Maintainable :  Judgment.    The  action  of  replevin  can- 

not be  maintained  against  one  having  the  right  of  possession.  In  such 
case,  if  the  defendant  has  given  bonds  and  kept  the  property,  judgment 
should  be  entered  in  his  favor  for  costs. 

Error  from  Bourbon  district  court. 

The  case  is  sufficiently  stated  in  the  opinion. 
*253     *Hulett  dt  McCleverty,  for  plaintiff  in  error. 

Before  Donovan  &  Feiferlich  could  recover  under  their  petition, 
they  must  show  an  absolute  ownership  in  the  coal-oil  and  turpentine, 
or  some  part  of  it.  A  mere  right  to  exercise  the  right  of  stoppage  in 
transitu  gives  no  title  to  the  property  unless  that  right  is  exercised 
and  put  in  operation  by  an  actual  stoppage,  or  demand  for  the  prop- 
erty, under  the  law,  and  by  virtue  of  the  law.     Notice  of  the  con- 

1  Liability  of  vendor  for  freight  when  goods  are  not  of  the  Quality  ordered — 
rights  of  vendee— liability  of  vendor,  see  Cort  v.  Schwartz,  39  Kan.  844;  vendor 
has  right  any  time  before  actual  delivery,  Clapp  v.  Peck,  7  N.  W.  Rep.  587:  eiy- 
ingnote  for  purchase  money  does  not  affect  right  of.  Clapp  v.  Sohmer,  7  N.  w. 
Rep.  689;  vendor's  right  of  stoppage  not  defeated  by  arrival  of  the  goods  at  desti- 
nation except  when  passed  into  actual  or  constructive  possession  of  vendee,  Greve 
V.  Dunham,  14  N.  W.  Rep.  180;  delivery  to  carrier  of  vendee  is  constructive  deliv- 
ery to  vendee— right  of  vendor  to  retake,  when  goods  are  unpaid  and  vendee  iu- 
soivent,  before  actual  delivery  to  vendee,  Powell  v.  Kechnie.  19  N.  W.  Rep.  410; 
garnishment  of  the  carrier  by  creditors  of  vendee,  no  defense  to  action  of  re- 
plevin of  vendor,  Chicago,  B.  &  Q.  R.  Co.  v.  Painter,  19  N.  W.  Rep.  488. 
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8igDor*8  claim,  and  purpose  to  execute  bis  rights  (1  Pars.  Cent.  596,} 
is  requisite  to  entitle  the  vendor  to  exercise  this  right.  The  finding 
of  facts  of  the  court  below,  show  "that  defendants  in  error  demanded 
possession  of  the  goods  of  Backer  while  he  held  them,  and  before 
action  brought."  There  is  no  finding  of  any  notice  of  their  claim  or 
purpose  to  execute  their  right  of  stoppage  in  transitu.  Again,  the 
light  of  stoppage  in  transit  is  not  a  rescinding  of  the  sale,  but  merely 
an  extension  of  the  common-law  lien  of  the  vendor,  (Eowley  v.  Bige- 
low,12Pick.  307;  Newhall  v.  Vargas,  16  M.  316;  Eogers  v.  Thomas, 
20  Conn.  53;)  and  hence  until  this  lien  is  put  in  force  and  operation, 
the  property  is  in  the  vendee,  (in  this  case,  L.  E.  Conner  &  Co. ;) 
Backer,  holding  the  same  on  an  execution  issued  against  Conner  & 
Co.,  is  rightfully  in  possession;  and  the  court  erred  in  finding  for  the 
plaintiffs  below. 

The  sixth  finding  of  fact  by  the  court  below  is  "that  no  payment 
or  tender  of  the  freight  charges  were  made  to  Bucker  before  the 
bringing  of  this  action."  The  seventh  finding  is  ''that  said  Backer 
paid  the  freight  charges  on  said  goods,  to  the  amount  of  $13.60." 
Now,  we  submit  that  Bucker,  being  lawfully  in  possession  of  the 
goods  under  an  execution  against  the  vendees,  is  entitled  to  the  same 
protection  as  the  carriers  of  the  goods  from  which  he  took  them ;  and 
there  is  and  can  be  no  questjion  but  that  the  carrier  woald  be  entitled 
to  hold  the  goods  until  their  claim  for  freight  was  satisfied,  even 
though  the  stoppage  in  transitu  was  perfected.  Oppenheim  v.  Bus- 
sell,  3  Bos.  &  P.  42. 
*254  An  action  will  not  lie  in  replevin  to  enforce  a  lien.  ^Defend- 
ants  in  error  to  authorize  them  to  recover  possession  of  chat- 
tels by  virtue  of  their  right  of  stoppage  in  transitu,  must  give  notice 
of  their  claim,  and  of  their  purpose  to  exercise  their  right.  A  mere 
demand  for  the  possession  from  one  lawfully  holding  possession  is 
insafficient;  and  there  can  be  no  question  but  that  Bucker  did  have 
right  to  hold  the  goods  against  all  parties,  until  the  vendors  acted 
npon  and  exercised  their  right  of  stoppage  in  transitu.  And  Bucker, 
holding  the  chattels  by  virtue  of  a  valid  execution  against  Conner  & 
Co.,  who  were  the  owners  of  the  same  against  all  the  world  excepting 
the  lien  of  the  right  of  stoppage  in  transitu  by  the  vendors,  and  hav- 
ing paid  the  freight  from  St.  Louis  to  Fort  Scott,  was  entitled  in  any 
event  to  repayment,  or  tender  of  payment,  before  delivering  up  the 
goods.  He  had  the  same  rights  as  the  carriers  themselves;  and  it  is 
not  sufficient  to  say  that  the  court  allowed  a  diminution  of  the  judg- 
ment rendered  to  the  amount  of  the  freight.  Bucker  was  entitled  to 
the  payment  to  him  of  the  freight  before  being  subjected  to  a  suit  at 
law. 

C.  0.  French,  for  defendants  in  error. 

Bbiwbb,  J.     This  was  an  action  of  replevin  brought  by  defendants 
in  error  in  the  district  court  of  Bourbon  county.     The  testimony  is 
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not  in  the  record,  and  the  case  is  before  as  on  the  pleadings,  the  find- 
ings, and  judgment.     The  petition  alleges  an  absolute  ownership. 
The  findings  show  that  the  goods  were  in  the  possession  of  Backer  as 
constable  by  virtue  of  proper  and  legal  process  against  the  firm  of  Li. 
E.  Conner  &  Go.    Plaintiff's  title  was  based  upon  an  attempted  exercise 
of  the  right  of  stoppage  in  transitu.     The  findings  are  that  plaintiffs, 
at  St.  Louis,  sold  the  goods  to  Conner  8^  Co.,  and  shipped  them  to 
Fort  Scott;  that  Conner  &  Co.  were  then  insolvent,  and  that  this-in- 
solvency  was  unknown  to  plaintiffs;  that  the  goods  never  came  into 
the  possession  of  Conner  &  Co.,  but  were  taken  by  the  con- 
*25S     stable  from  the  carrier  by  virtue  of  *his  process ;  and  that  the 
constable  paid  the  freight  charges,  and  also  that  plaintiffs  de- 
manded possession  of  the  goods  from  the  constable  before  suit,  and 
while  they  were  in  his  possession,  but  did  not  pay  or  tender  the  freight 
charges.     These  are  all  the  facts  upon  which  the  court  based  its  con- 
clusions of  title  and  right  of  possession  in  the  plaintiffs.     The  first 
finding  shows  a  passage  of  the  title  from  plaintiffs  to  Conner  &  Co. ; 
and  a  reinvestment  in  plaintiffs  of  title  and  right  of  possession  is 
claimed  only  by  virtue  of  an  exercise  of  the  right  of  stoppage  in 
transitu.     Now,  the  mere  insolvency  of  the  vendee  does  not  of  itself 
amount  to  a  stoppage  in  transitu;  there  must  be  some  act  on  the  part 
of  the  vendor  indicative  of  his  intention  to  repossess  himself  of  the 
goodSi     1  Pars.  Cont.  478 ;  2  Kent,  Comm.  548,  and  cases  cited  in 
notes.     Actual  seizure  of  the  goods  before  they  come  into  the  hands 
of  the  vendee  is  not  essential.     A  demand  of  the  carrier,  or  notice  to 
him  to  stop  the  goods,  or  a  claim  and  endeavor  to  get  the  possession, 
is  sufficient.     No  particular  form  of  notice  and  demand  is  required. 
See  same  authorities.     This  right  can  be  exercised  only  during  the 
transit,  and  before  delivery,  actual  or  constructive,  to  the  vendee. 
But  a  seizure  by  an  officer  under  legal  process  in  favor  of  some  other 
creditor  does  not  destroy  the  right.     Smith  v.  Goes,  1  Camp.  N.  P. 
282;  Buckley  v.  Purniss,  15  Wend.  137;  Aguirre  v.  Parmelee,  22 
Conn.  473;  Wood  v,  Yeatman,  16  B.  Mon.  270.     Demand  must  be 
made  of  the  party  in  possession.     It  is  not  sufficient  to  make  de- 
mand of  the  vendee.     Whitehead  v.  Anderson,  9  Mees.  &  W.  519; 
Mottram  v.  Heyer,  6  Denio,  629. 

Applying  these  rules  to  the  facts  of  this  case,  and  it  appears  that 
the  transit  had  not  ended.  The  goods  were  in  possession  of  an  officer 
holding  legal  process  in  favor  of  another  creditor.  Demand  was  made 
of  the  party  in  actual  possession.  It  would  seem,  therefore,  that  the 
right  of  stoppage  in  transitu  was  not  gone,  and  that  the  plaintiffs  took 
the  necessary  steps  to  assert  that  right.  But  it  is  insisted  by  counsel 
that  this  stoppage  in  transitu  is  simply  the  exercise  of  a  lien  by  the 
seller,  and  not  a  rescission  of  the  sale ;  that  the  petition  alleges 
^256  absolute  ^ownership,  while  the  findings  only  show  the  exist- 
ence of  a  lien, — a  variance  that  is  fatal  to  the  action.  It  must 
be  conceded  that  the  great  weight  of  authority  supports  the  claim  of 
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coonsel  in  reference  to  the  nature  of  stoppage  in  transitu,  though  there 
is  far  from  absolute  unanimity  on  the  question.  But  it  does  not  ap- 
pear that  any  objection  was  made  to  proof  of  this  kind  of  interest  in 
the  property  under  the  general  allegation  of  ownership.  No  motion 
for  a  new  trial  was  made,  nor  does  it  appear  that  the  attention  of  the 
district  court  was  called  to  this  variance,  and  it  is  one  of  those  dis- 
crepancies which,  under  almost  any  circumstances,  might  properly 
be  corrected  at  the  trial  by  an  amendment  of  the  petition.  As  it  does 
not  appear  by  exception  or  otherwise  that  the  findings  are  against  the 
eridence,  we  could  not  order  a  new  trial,  but  must  direct  the  judgment 
that  ought  to  be  entered.  It  does  not  seem  to  us,  therefore,  that  we 
oQght  to  disturb  the  judgment  upon  that  ground. 

One  question  more  remains  for  consideration.  The  constable  paid 
the  freight  charges  when  he  took  possession  of  the  goods  from  the 
carrier.  These  charges  were  neither  paid  nor  tendered  to  him  before 
this  suit  was  commenced.  Who,  then,  had  the  right  of  possession  at 
that  time  ?  Clearly  the  officer.  The  lien  for  charges  was  prior  to 
the  claims  of  creditors,  or  the  rights  of  the  vendor.  2  Kent,  Comm. 
.)41;  Oppenheim  v.  Bussell,  3  Bos.  &  P.  42.  The  carrier's  possession 
conld  not  be  disturbed  until  they  were  paid.  The  officer  was  justified 
in  paying  them,  and,  having  paid  them,  was  substituted  to  all  the 
rights  of  the  carrier.  Before  his  possession,  then,  could  be  disturbed, 
he  must  be  reimbursed  the  money  by  him  thus  advanced.  Now,  the 
gist  of  the  action  of  replevin  is  the  right  of  possession.  Town  of 
Leroy  v.  McConnell,  8  Kan.  "^273.  Of  course,  questions  of  title  may 
also  arise,  but  the  action  can  never  be  maintained  against  any  one 
having  the  right  of  possession.  The  constable,  having  the  right  of 
possession,  was  entitled  to  judgment.     He  should  not  be  subject  to  the 

expenses  of  a  litigation  which  was  not  rightfully  commenced. 
*257    The  law  will  protect  the  possession  in  him  until  *these  charges 

are  paid.  Having  retained  the  property,  the  value  of  this  pos- 
session need  not  and  could  not  properly  be  determined,  nor  could  any 
judgment  be  rendered  for  the  return  of  the  property,  or  the  recovery 
of  the  value  thereof,  or  the  value  of  the  possession.  All  that  could 
properly  be  done  was  to  render  a  judgment  in  his  favor  for  costs. 
Such  a  judgment,  upon  this  ground  alone,  we  are  compelled  to  direct 
the  district  court  to  enter,  and  the  case  will  be  remanded  for  that 
purpose. 

We  have  in  this  opinion  discussed  questions  other  than  the  one 
necessary  to  be  considered,  in  order  that  there  might  be  no  dispute 
hereafter  as  to  the  matters  decided  and  disposed  of  between  these  par- 
ties by  this  case. 
(All  the  justices  concurring.) 

v.ISk— 18 
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BicHARD  Willis  and  another  v.  Frank  Sproule  and  another.^ 

July  Term,  1874. 

l,\  Evidence:  Objections  to.  An  objection  to  evidence  should  be  speciGc, 
and  should  designate  the  ground  upon  which  the  objection  is  founded. 
[Long  V.  Kasebeer,  28  Kan.  240;  Humphrey  v.  Collins,  23  Kan.  550.J 

2.  Beads  and  Highways:  Becords  of  Board:  Evidence.  Whenever 
the  records  and  files  of  the  board  of  county  commissioners,  purporting  to 
establish  a  county  road,  are  regular  in  form,  and  contain  everything 
which  the  statutes  require  to  be  preserved  and  kept  in  such  c^es,  such  rec- 
ords and  files  will  ^rove,  p7'iina  facie  at  least,  that  such  road  has  been  le- 
gally established,  and  has  a  legal  existence;  and  there  is  no  necessity,  in 
the  first  instance,  to  resort  to  evidence  aliunde  to  prove  the  legal  exist- 
ence of  the  road. 

8.  :  Notices  of  Petition  for,  and  of  Viewing.    In  1870  it  was 

not  necessary  that  the  notices  required  to  be  given  under  sections  3  and 
4  of  the  road  law  (chapter  89,  Gren.  St.  1868)  should  be  preserved,  or  that 
any  record  should  be  made  of  them. 

4.  :  Petitioners:  Qualifications.    While  it  is  necessary  that  the  pe- 
tition for  laying  out  a  road  should  be  signed  by  at  least  twelve  liouse- 
holders,  yet  it  is  not  necessary,  in  order  to  make  the  road  valid,  that 
♦258   the  *petition  itself  should  show  upon  its  face  that  all  or  any  of  said 
signers  are  householders.    The  statute  does  not  require  anything  of 
that  kind.    [County  of  Wabaunsee  v.  Muhlenbocker,  18  Kan.  132.] 

6. :  Appointment  of  Viewers.    Where  the  order  of  the  county 

board  appointing  the  road  viewers  is  substantially  in  compliance  with  the 
statutes,  the  order  is  sufficient. 

6.  :  Width  of:  Beport  of  Viewers.    Where  the  viewers  neglected 

to  report  upon  the  width  of  the  road,  as  required  by  section  31  of  the 
road  law,  (chapter  89,  Gen.  St.)  and  the  road  was  afterwards  established, 
heldt  that  under  said  section  81  the  road  will  be  forty  feet  wide. 

'Where  neither  upon  the  papers  nor  the  proceedings  of  the  county  board  does 
n.  aflirmatively  appear  that  at  least  twelve  of  the  petitioners  were  householders, 
resident  in  the  vicinity  of  the  proposed  road,  and  the  proceedings  are  attacked  di- 
rectly by  petition  in  error,  the  defect  is  fatal,  and  the  proceedings  must  be  set  aside 
as  void.  When  attacked  collaterally,  the  fact  that  such  petitioners  are  qualified 
householders  may  be  shown  by  testimony  aliunde  the  record.  Oliphant  v.  Countv 
of  Atchison,  18  Kan.  886.  See  St.  Louis  &  S.  F.  Ry.  Co.  v  Mossman,  30  Kan.  840; 
8.  C.  3  Pac.  Rep.  146.    The  statute  does  not  require  that  proof  of  the  posting  and 

Eublication  of  the  notice  prescribed  in  sections,  c.  108,  Laws  1874,  (Dassler,  Comp. 
aws  1885,  p.  804,  §  8,)  shall  be  filed  or  entered  of  record  on  the  journal  of  the 
commissioners.  Therefore,  if  the  commissioners  cause  a  record  of  the  notice  to 
be  entered  on  their  journal  by  the  county  clerk  in  conformity  with  the  statute, 
and  the  records  and  files  contam  ever:^thing  which  the  statute  requires  to  be  pre- 
served and  kept  in  such  a  case,  they  will  move,  prima  facie  9,t  least,  that  the  order 
laying  out  or  vacating  a  public  road  is  legal  and  valid.  Crawford  v.  County  of 
Elk,  82  Kan.  555;  8.  C.  4  Pac.  Rep.  1011.  The  notice  reauired  by  said  section  is 
80  far  jurisdictional,  that,  if  not  given  as  prescribed  by  tne  statute,  the  board  of 
commissioners  has  no  authority  to  vacate  a  road.  Troy  v.  County  of  Doniphan, 
82  Kan.  507;  8.  C.  4 Pac.  Rep.  1009.  See  County  of  Leavenworth  v.  Epsen,  12  Kan. 
*^58i,  and  note. 


WILLIS  V.  SPROULB.  195 

7. :  Viewers:  QuAlifications  and  Beport.    The  viewers  made  their 

report  in  writing,  putting  in  everything  required  by  the  statute  except 
the  width  of  the  road,  and  tiien  signed  the  same.  Immediately  follow- 
ing their  signatures  are  the  following  words,  to-wit:  "Qualified  by  James 
F.  Foreman,  CJounty  Surveyor;*'  and  then  follows  the  surveyor's  return, 
which  includes  the  map  and  field-notes  of  the  survey  of  the  proposed 
road.  The  road  was  afterwards  established  by  the  board  of  county  com- 
missioners, and  the  court  below,  upon  all  the  evidence,  rendered  its  de- 
cision that  the  road  was  legally  established,  and  was  valid.  Held,  that 
the  supreme  court  cannot  now  determine  from  said  words  alone  that  said 
road  was  not  legally  established,  or  is  invalid. 

8. :  Award  of  Damages.    The  road  viewers  made  no  separate  report 

of  the  amount  of  the  damages  which  they  allowed,  as  required  by  section 
7  of  the  road  law;  but  the  report  of  damages  was  made  by  amending  the 
original  report,  by  adding  the  words,  "and  we  awarded  Ole  Clemenson 
^5  damages,  no  other  parties  claiming  any;''  and  this  amendment  was 
made  by  two  of  the  commissioners  only.  Held,  tliat  this  was  a  great  ir- 
regularity; but  after  the  road  has  been  established,  it  cannot  be  held  in- 
valid in  a  collateral  proceeding  merely  on  account  of  such  irregularity. 

9.  Officers :  Officer  de  Facto :  Evidence :  Removing  Obstruction  in 
Boad.  Where  a  person  is  sued  for  an  act  done  by  him  for  the  doing  of 
which  he  justifies  asan  officer,  he  may  always,  in  the  first  instance,  show, 
by  the  introduction  of  parol  evidence,  that  he  was  at  the  time  of  the  com- 
mission of  the  act  complained  of  such  ofiicer  de  facto,  for  such  evidence 
\s  prima  facie  evidence  that  he  was  such  officer  dejure.  But  even  if  it 
were  error  in  this  case  to  admit  such  evidence,  still  the  error  would  be 
immaterial,  for  the  act  done  was  the  removal  of  an  obstruction  from  a 
road  so  that  the  road  could  be  traveled,  and  this  any  person  had  a  right 
to  do,  whether  he  was  an  ofilcer  or  not. 

10.< Beads  and  Highways:  Records:  Commissioners:  Judicial  Nat- 
ure of  Proceedings.  The  greater  portion  of  the  proceedings  of  county 
commissioners  in  the  establishment  of  county  roads  is  judicial  in  its 
nature,  and  whenever  the  commissioners  act  ina  judicial  or  gtia^t  judicial 
capacity,  their  proceedings  are  entitled  to  about  the  same  respect  from 
superior  courts  and  elsewhere  as  the  proceedings  of  other  tribunals  of 
special,  limited,  and  inferior  jurisdiction.  But  even  where  their  acts  are 
ministerial,  still,  while  superior  courts  should  rule  strictly,  so  as  to 

*259  keep  them  within  the  ^strict  limits  of  their  jurisdiction,  yet  such 
courts  should  rule  liberally  in  other  respects,  so  as  not  to  invalidate 
their  proceedings  for  immaterial  irregularities. 

Error  from  Doniphan  Distriot  Court. 

Trespass,  brought  by  Willis  and  another  against  Frank  Sproule 
and  Thomas  L.  Chilton,  for  tearing  down  their  fence.  The  defend- 
ants admitted  the  alleged  acts  of  trespass,  and  set  up  in  their  answer 
that  the  place  where  the  alleged  trespass  was  committed  was  a  pub- 
lic highway;  that  the  defendant  Sproule  was  overseer  of  highways; 
and  that  he  took  to  his  assistance  the  defendant  Chilton,  and  removed 
the  obstructions  across  said  highway,  which  was  a  fence  joining  the 
farms  of  plaintiffs.  The  action  was  commenced  before  a  justice  of 
the  peace;  was  certified  to  the  district  court,  where  it  was  tried  at 
the  March  term,  1873.     On  the  trial  the  plaintiffs  showed  their  pos- 
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Bession  of  the  land,  and  made  proof  of  their  damages,  which  were 
nominal  only.  The  defendants,  on  their  part,  offered  in  evidence  a 
petition  on  file  in  the  office  of  the  county  clerk,  signed  by  more  than 
twelve  persons  claiming  to  be  ''legal voters,"  praying  for  a  road  to  be 
laid  out  where  these  acts  of  alleged  trespass  were  committed ;  to  the 
introduction  of  which  paper  the  plaintiffs  excepted,  but  the  same  was 
admitted.  The  defendants  offered  in  evidence  the  record  of  the 
county  board,  appointing  commissioners  to  view  and  report  on  the 
practicability  of  the  road,  which  record  was  admitted  against  the 
objections  of  the  plaintiffs.  The  plaintiffs  then  offered  in  evidence  the 
records  of  the  county  board  which  contained  the  report  of  the  viewers, 
and  the  field-notes;  also  the  record  of  the  board  of  commissioners 
establishing  the  road, — all  of  which  evidence  was  admitted  against 
the  objections  of  the  plaintiff.  Sproule  also  testified  that  ho  was 
overseer  of  highways  in  the  district,  and  as  such  overseer  opened  the 
road  on  plaintiffs'  land,  where  it  had  been  fenced  in  1870.  Plain- 
tiffs offered  to  prove  in  rebuttal,  by  one  of  the  viewers,  that  there  was 
nothing  in  their  report  when  filed  upon  the  subject  of  damages;  and 
that  two  of  the  viewers,  several  days  after  the  report  had  been 
*260  filed  with  the  county  clerk,  added  to  it  an  *award  of  damages 
to  Ole  Glemenson,  which  offered  testimony  was  excluded.  Find- 
ing and  judgment  in  favor  of  the  defendants. 

Albert  Perry  and  N.  B.  Woody  for  plaintiffs. 

The  court  erred  in  admitting  the  petition  for  a  road,  because  it  does 
not  purport  to  be  signed  by  hotiseholders^  as  required  by  section  1,  c. 
89,  Gen.  St.  897.  No  proof  was  made  that  the  signers  were  hoi^se- 
holders;  without  such  proof,  the  paper  was  inadmissible.  Williams 
V.  Holmes,  2  Wis.  129;  Harrington  v.  People,  6  Barb.  607;  Daveiss 
V.  County  Court,  1  Bibb,  514. 

The  record  appointing  the  viewers  was  inadmissible  because  it  did 
not  direct  the  viewers  to  view  and  lay  out  the  road,  and  report  as  re- 
quired by  section  6  of  the  road  law,  but  to  report  whether  the  ground 
was  fit  for  a  road, — "practicable."  The  report  of  the  viewers  was 
also  inadmissible  because  it  did  not  report  upon  the  question  of  the 
utility  of  the  road, — the  public  necessity.  They  were  a  jury  to  de- 
termine the  necessity  of  the  road.  Section  6,  Boad  Law.  There 
must  have  been  such  necessity  before  the  property  of  the  plaintiffs 
could  be  taken  for  the  highway.  County  of  Leavenworth  v.  Miller, 
7  Kan.  ♦527;  In  re  Wells  Co.  Boad,  7  Ohio  St.  21;  Daveiss  v.  County 
Court,  1  Bibb,  514;  Winston  v.  Waggoner,  5  J.  J.  Marsh,  41.  It 
was  also  inadmissible  because  the  viewers  did  not  determine  and  re- 
port the  width,  as  required  by  section  31  of  the  road  law;  and  with- 
out such  determination  the  proceedings  are  void.  Shamokin  Boad, 
6  Bin.  36;  Boad  Case,  4  Watts  &  S.  39;  Beardslee  v.  French,  7  Conn. 
125;  Taylor  v.  Lucas,  8  Blackf.  289;  In  re  Boad  in  Norriton,  4  Pa. 
St.  337;  Com.  v.  Coombs,  2  Mass.  491;  Christ's  Church  v.  Wood- 
ward, 26  Me.  178,  181.     An  order  could  not  be  made  to  open  a  road 
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antil  its  width  had  been  established.     Middle  Creek  Boad,  9  Pa. 
St.  69. 

The  report  of  the  viewers  was  a  nnllity  because  the  viewers  did  not 
take  an  oath  as  required  by  section  5  of  the  road  law.  The  report 
says  that  the;  were  "qnalified  by  James  Foreman,  county  surveyor;" 
but  he  was  not  authorized  to  administer  an  oath  to  them.  The  stat- 
ute authorizes  him  to  administer  an  oath  to  a  chain-carrier,  (Gen. 
St.  289,  §§  157, 167,)  and  it  nowhere  authorized  to  administer  oaths 
generally.  The  viewers,  then,  were  not  sworn.  Without  be- 
•261  ing  sworn,  *their  proceedings  were  void.  Fisher  v.  Allen,  8 
N.  J.  Law,  301;  Bryson's  Road,  2  Pen.  &  W.  207;  State  v. 
Barnes,  13  N.  J.  Law,  268;  Keeuan  v.  Commissioners'  Court,  26 
Ala.  568;  Fisher  v.  Smith,  5  Leigh,  611;  Hoagland  v.  Culvert,  20 
X.  J.  Law,  387;  Colvert  v.  Whittington,  11  Ired.  278;  In  re  Road 
in  Norriton,  4  Pa.  St.  337;  Winston  v.  Waggoner,  5  J.  J.  Marsh,  41; 
In  re  Wells  Co.  Road,  7  Ohio  St.  21 ;  Com.  v.  Coombs,  2  Mass.  491 ; 
Pollard  v.  Ferguson,  1  Litt.  197;  Daveiss  v.  County  Court,  1  Bibb, 
oI4;  Breckenridge  v.  Ward,  1  T.  B.  Mon.  58. 

There  was  no  separate  report  made  upon  the  question  of  damages, 
as  required  by  the  road  law ;  at  least  the  plaintiffs  offered  to  show 
such  to  be  the  fact.     Gen.  St.  900,  §  7. 

Xo  notice  was  given  of  the  presentation  of  the  petition  to  the 
coanty  board  or  of  the  meeting  of  the  viewers.'  Section  3,  Road  Law. 
Without  such  notice  the  proceedings  are  void.  Case  v.  Myers,  6 
Dana,  330;  State  v.  Van  Geison,  15  N.  J.  Law,  339;  Manning  v. 
Williams,  2  Mich.  106;  Com.  v.  Coombs,  2  Mass.  492;  Harlow  v. 
Pike,  3  Me.  438. 

To  constitute  this  a  highway  there  mast  have  been,  according  to 
tue  weight  of  authorities,  a  strict  compliance  with  the  statute,  or,  ac- 
cording to  other  authorities,  a  substantial  compliance  with  the  stat- 
nte.  There  was  neither.  Hull  v.  County  of  Marshall,  12  Iowa,  155 ; 
County  of  Shawnee  v.  Carter,  2  Kan.  *116;  Dill.  Mun.  Corp.  470; 
In  re  Lind  v.  Clemens.  44  Mo.  540;  Soulard  v.  Peck,  49  Mo.  479; 
Trumpler  v.  Bemerly,  39  Cal.  490;  Lockwood  v.  Lockwood,  22  Conn. 
426;  People  v.  Village  of  Brighton,  20  Mich.  67;  In  re  Wells  Co. 
Road,  7  Ohio  St.  21;  Stockett  v.  Nicholson,  Walk.  75;  Glover  v. 
City  of  Boston,  14  Gray,  288. 

It  was  error  in  the  court  to  permit  the  overseer  to  prove  that  he 
was  such  officer  by  his  own  oath.  It  was  not  the  best  evidence.  It 
should  have  been  shown  that  he  had  qualified  by  taking  the  oath  and 
giving  bond.  Gen.  St.  1085,  1086;  State  v.  Hageman,  13  N.  J. 
Law,  314. 

Nathan  Price  and  W.  D.  Webb,  for  defendants. 

The  question  as  to  the  admissibility  of  the  various  papers,  rec- 
ords, evidence,  etc.,  offered  in  evidence  by  the  defendants,  were  gen- 
eral, and  not  special,  except  the  objection  to  proving  by  parol  that 
Sproule  was  overseer  of  highways.     The  attention  of  the  court  or 
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counsel  was  not  called  by  said  objections,  or  any  of  them,  to  anj 
particular  alleged  defect  in  the  records.  For  instance,  the  objection 
that  the  viewers  did  not  take  the  oath  required  by  law  was  first  sug- 
gested on  the  argument  of  the  motion  for  a  new  trial,  (which  was 
long  after  the  trial  of  the  action,)  and  it  does  not  appear  in 
*262  the  tran*script.  The  court  below  did  not  pass  upon  it.  How, 
then,  can  the  plaintiffs  avail  themselves  of  it,  even  if  it  has  any 
merit?  State  v.  Jones,  7  Nev.  408, 415 ;  Sharon  v.  Minnock,  6  Nev. 
377;  Leetv.  Wilson,  24Cal.  398;  Dreux  v.  Domeo,  18  Cal.  83;  Waters 
V.  Gilbert,  2  Cush.  27;  Jackson  v.  Cadwell,  1  Cow.  622;  Whiteside  v. 
Jackson,  1  Wend.  418;  Luke  v.  Johnnycake,  9  Kan.  *511.  If  it  was 
necessary  to  offer  any  additional  evidence  to  make  the  records  offered 
admissible, — if  the  attention  of  the  court  or  counsel  had  been  called  to 
it  in  the  court  below, — ^it  might  perhaps  have  been  remedied.  There 
might  have  been  further  and  additional  qualifications  of  the  viewers 
on  file  in  the  office  of  the  county  clerk,  which  might  have  been  produced 
if  attention  had  been  called  to  the  fact  that  there  was  an  appear- 
ance  of  qualification  before  the  surveyor.  But  if  the  viewers  should 
have  been  qualified  before  some  other  officer,  and  were  not,  (and  still 
they  may  have  been,)  nevertheless,  they  were  viewers  dejacto,  and 
their  proceedings  cannot  be  attacked  collaterally. 

It  was  proper,  but  not  necessary,  for  the  defendants  to  prove  that 
the  signers  of  the  petitipn  were  householders  of  the  county,  and  re- 
sided in  the  vicinity  where  the  road  was  to  be  laid  out.  Gen.  St. 
897,  c.  89,  §  1;  Williams  v.  Holmes,  2  Wis.  129.  The  plaintiffs, 
however,  objected  to  defendants  making  this  proof,  and  cannot  now 
be  heard  to  complain  because  it  was  not  done. 

This  was  an  action  of  trespass  against  the  road  overseer  and  his 
servant,  and  is  a  collateral,  and  not  a  direct,  attack  upon  the  pro- 
ceedings of  the  commissioners.  It  appears  from  the  records  offered 
and  received  in  evidence  that  the  "report,  survey,  and  plat"  had  been 
recorded,  and,  for  the  purposes  of  this  action  at  least,  said  road  must 
be  "considered  a  public  highway."  Chapter  89,  §  6,  p.  901,  Gen.  St. ; 
Harrow  v.  State,  1  G.  Greene,  439.  This  entire  case  is  really  covered 
by  Beebe  v.  Scheldt,  13  Ohio  St.  406.  Our  road  statute  is  taken  from 
the  Ohio  statute  therein  referred  to,  and  that  decision  is  part  of  the 
law  of  this  state.  Stebbins  v.  Guthrie,  4  Kan.  *353.  See,  also, 
Anderson  v.  County  of  Hamilton,  12  Ohio  St.  642,  and  Tomlinson  v. 
Wallace,  16  Wis.  224. 

The  road  was  at  least  40  feet  wide.     Section  81,  p.  907,  Gen. 
*263     St.  1868.     It  was  in  the  discretion  of  the  commissioners  *to 
establish  the  width  of  the  road,  but  in  this  case  the  statute 
makes  it  at  least  40  feet;  and  unless  the  commissioners  make  a  dif- 
ferent width,  40  feet  will  be  the  established  width  by  law. 

Any  person  who  wishes  to  use  a  highway  which  is  unlawfully  ob- 
structed, may  remove  such  obstruction,  whether  he  be  an  officer  or 
not.     Williams  v.  Fink,  18  Wis.  266. 
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It  was  not  necessary  that  reoord  evidenoe  should  be  offered  to  shoir 
that  defendant  Sproule  was  overseer  of  highways.  If  he  was  acting 
in  that  capacity,  it  was  safBcient.  Besides,  in  the  answer  it  is  al- 
leged that  he  is  such  overseer,  and  it  is  not  denied  under  oath.  Code, 
§108. 

Valentine,  J.  This  was  an  action  in  the  nature  of  trespass  quare 
clausum /regit;  but  the  real  question  in  litigation  was  whether  a  cer- 
tain supposed  county  road  had  any  legal  existence  or  not.  If  the 
road  was  legally  established,  or  if  it  was  established  in  sach  a  man- 
ner that  it  had  any  legal  existence,  then  there  was  no  trespass;  but 
if  the  road  was  wholly  void,  then  the  alleged  trespass  was  actually 
committed.  The  question  of  the  legal  existence  of  said  road  arose 
upon  a  motion  for  a  new  trial.  The  court  below  found  that  the  road 
was  legally  established,  and  had  a  legal  existence.  Now,  if  this  find- 
ing was  sustained  by  sufficient  evidence,  then  the  motion  for  the  new 
trial  was  rightfully  overruled;  but  if  it  was  not  sustained  by  sufficient 
evidence,  then  the  court  below  erred  in  overruling  said  motion.  The 
qaestion,  as  it  comes  to  us,  is  whether  the  evidence  is  sufficient  to 
show,  prima  facie,  that  the  road  was  legally  established.  Many  other 
questions  were  raised  in  the  court  below,  but  they  can  hardly  be  con- 
sidered as  being  involved  in  the  case,  as  the  case  is  presented  to  this 
court.  Many  objections  were  made  by  the  plaintiffs  below  (plaintiffs 
in  error)  to  the  introduction  of  certain  portions  of  the  evidence,  but 
the  objections,  with  one  exception,  were  too  general  to  be  available. 
The  objections  were  made  without   giving  any  reasons  therefor. 

This  was  not  sufficient.  Luke  v.  Johnny  cake,  9  Ean.  *511, 
*264    *518;  *Simpson  v.  Kimberlin,  12  Kan.  *579;  and  also  cases 

cited  in  defendants'  brief.  The  objections  should  have  been 
specific,  and  should  have  designated  the  grounds  upon  which  the  objec- 
tion was  founded.  Another  question  was  raised  by  the  plaintiffs  by  ex- 
cepting to  the  exclusion  of  certain  evidence  offered  by  themselves. 
AU  of  these  questions  necessary  to  be  considered  will  be  considered 
in  their  proper  order. 

After  a  careful  consideration  of  the  question,  we  have  come  to  the 
conclusion  that  whenever  the  records  and  files  of  the  board  of  county 
commissioners  purporting  to  establish  a  county  road  are  regular  in 
form,  and  contain  everything  which  the  statutes  require  to  be  pre- 
eerved  and  kept  in  such  cases,  such  records  and  files  will  prove,  prima 
facie  at  least,  that  such  road  has  been  legally  established,  and  has  a 
legal  existence,  and  therefore  that  there  is  no  necessity,  in  the  first 
instance,  to  resort  to  evidence  aliunde  to  prove  the  legal  existence  of 
the  road.  Such  ought  to  be  the  law,  and  especially  so  where  the 
eiistenoe  of  the  road  is  attacked  collaterally,  as  in  this  case.  The 
strongest  reasons,  and  some  very  high  authority,  sustain  this  view  of 
the  law.    Anderson  v.  County  of  Hamilton,  12  Ohio  St.  636,  643; 
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Beebe  v.  Scheldt,  13  Ohio  St.  406,  418.  If  such  were  not  the  law, 
it  would  be  dangerous  for  any  man  to  travel  a  road  against  the  wishes 
of  the  owner  of  the  land.  The  records  of  the  county  would  be  no  pro- 
tection to  him,  and  he  might  be  unable  to  procure  evidence  aliunde 
to  show  that  the  road  had  ever  been  legally  established.  And  to  show 
that  the  road  had  been  legally  established  in  one  suit,  would  be  no 
evidence  of  such  fact  in  another  suit  instituted  against  some  other 
person,  or  even  against  himself  for  some  other  supposed  trespass.  Of 
course  we  do  not  wish  to  be  understood  as  deciding  that  the  records 
of  the  county  commissioners  are  more  than  prima  facie  evidence  of 
the  establishment  of  the  road ;  for  we  suppose  that  generally,  if  not 
always,  jurisdictional  facts  may  be  proved  or  disproved  by  evidence 
aliunde,  for  the  purpose  of  sustaining  or  invalidating  the  proceedings 
of  a  tribunal  of  special  and  limited  jurisdiction,  such  as  the 
^^265  board  of  county  ^commissioners  is.  In  the  present  case, 
everything  necessary  for  the  establishment  of  said  road  seems 
to  have  been  preserved,  and  the  proceedings  for  the  establishment  of 
the  road  seem  to  be  sufficiently  regular  to  make  the  same  valid. 

It  is  true,  the  notices  required  to  be  given  under  sections  3  and 
4  of  the  road  law  (chapter  89,  Gen.  St.  p.  898)  do  not  seem  to 
have  been  preserved ;  but  it  was  not  necessary,  under  the  law  as  it 
then  existed,  (1870,)  that  s^.id  notices  should  have  been  preserved, 
or  that  any  record  should  have  been  made  of  them.  It  is  otherwise 
now.  Laws  1874,  pp.  165,  166,  §§  3,  4.  Besides,  one  of  the  plain- 
tiffs petitioned  for  said  road,  and,  instead  of  receiving  a  notice  from 
some  one  else,  should  have  given  the  notices  to  others,  (section  4, 
Road  Law;)  and  the  other  plaintiff  made  a  voluntary  appearance 
through  counsel,  and  probably  he  did  not  need  any  notice.  With  re- 
gard to  the  notices  required  to  be  given  under  section  8  of  the  road 
law,  it  is  provided  that  '*on  the  petition  being  presented  and  the  com- 
missioners SATISFIED  that  notice  has  been  giv^nas  aforesaid,  they  shall 
appoint  three  disinterested  householders  of  the  county  as  viewers/* 
etc.  From  this  it  seems  that  the  commissioners  must  examine  and 
determine  for  themselves  whether  said  notices  were  given  or  not;  that 
is,  before  they  proceed  further  they  must  be  ** satisfied"  that  said  no- 
tices were  given,  and  in  becoming  satisfied  that  said  notices  were 
given  they  act  in  a  quasi  judicial  capacity;  (Anderson  v.  County  of 
Hamilton,  supra;  Beebe  v.  Scheidt,  supra;  Stone  v.  City  of  Augusta, 
46  Me.  127;)  and  their  determination  upon  the  matter,  whatever  it 
may  be,  is  at  least  prima  facie  evidence  of  the  truth  of  their  findings. 
With  regard  to  the  notice  required  to  be  given  under  section  4  of  the 
road  laws,  see  the  case  of  County  of  Leavenworth  v.  Epsen,  12  Kan. 
*531,  and  cases  there  cited. 

While  it  is  necessary  that  the  petition  for  laying  out  a  road  should 
be  signed  by  at  least  twelve  householders,  yet  it  is  not  absolutely 
necessary,  in  order  to  make  the  road  valid,  that  the  petitU^  itself 
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should  show  npon  its  face  that  all  or  any  of  said  signers  are  hoase- 
holders.  The  statutes  do  not  require  anything  of  that  kind. 
•266  *The  order  of  il^  county  board  appointing  the  road  viewers 
was  substantially  in  compliance  with  the  statutes;  and  such 
a  compliance,  we  think,  is  reaUy  all  that  is  necessary.  While  su- 
perior courts  should  rule  strictly,  so  as  to  keep  inferior  tribunals 
within  their  proper  jurisdiction,  yet  superior  courts  should  rule  lib- 
erally with  regard  to  the  language  used  by  inferior  tribunals,  and 
with  regard  to  the  mere  form  of  their  proceedings.  Beebe  v.  Scheidt, 
supra.  Besides,  if  said  order  were  considered  really  irregular,  still 
mere  irregularities  could  not  be  taken  advantage  of  in  this  collateral 
way. 

The  viewers  did  not  report  upon  the  width  of  the  road,  as  required 
by  section  31  of  the  road  law.  Gen.  St.  907.  The  road  will  there- 
fore, under  said  section  31,  be  forty  feet  wide.  This  failure  to  deter- 
mine upon  the  width  of  the  road  will  not  invalidate  the  road. 

Section  5  of  the  road  law  (chapter  89,  Gen.  St.  899)  requires  that 
the  viewers  shall,  before  they  proceed  to  view  the  proposed  road,  take 
an  oath  to  faithfully  and  impartially  discharge  their  duties;  but  the 
statute  does  not  anywhere  require  that  this  oath  shall  be  preserved, 
or  that  any  record  shall  be  made  of  it.  Now,  whether  the  want  of 
an  oath  on  the  part  of  the  viewers  would  invalidate  the  road  when 
attacked  collaterally,  as  in  this  case,  may  be  questioned.  The  cases 
referred  to  by  plaintiffs  are  all,  or  nearly  all,  where  the  validity  of 
the  proceedings  in  establishing  the  road  are  attacked  in  a  direct  pro- 
ceeding,— such  as  certiorari,  appeal,  petition  in  error,  supersedeas, 
etc.,  and  hence  such  cases  do  not  apply  in  this  case.  But  we  do  not 
think  that  it  appears  in  this  case  that  no  oath  was  taken.  The  view- 
ers make  their  report  in  writing,  putting  in  everything  required  by 
the  statute  except  the  width  of  the  road,  and  then  sign  the  same. 
Immediately  following  their  signatures  are  the  following  words,  to- wit : 
"Qualified  by  James  F.  Foreman,  county  surveyor."  And  then  fol- 
lows the  surveyor's  return,  which  includes  the  map  and  field-notes  of 
the  survey  of  the  proposed  road.  Now,  whether  the  commis- 
*267  sion*ers  were  qualified  to  their  report,  or  to  something  else, 
by  the  county  surveyor,  does  not  appear ;  or  whether  it  was 
the  report  itself  that  was  qualified,  (that  is,  limited,  modified,  varied,) 
by  adding  on  the  surveyor's  return,  is  left  unexplained.  It  is  certain, 
however,  that  these  words  alone  cannot  now  prove  to  this  court, 
against  all  the  presumptions  in  favor  of  the  regularity  of  the  proceed- 
ings of  the  viewers  and  of  the  county  board,  and  against  all  the  pre- 
sumptions in  favor  of  the  findings  of  the  court  below,  that  said  view- 
ers were  not  sworn  before  they  commenced  to  view  and  lay  out  said 
road,  or  that  they  were  not  sworn  by  a  proper  officer,  or  that  the 
road  was  not  legally  established,  or  that  it  is  now  invalid.  The  law 
does  not  require  that  the  viewers  should  be  sworn  to  their  report,  nor 
<loe8  it  require  that  they  should  be  ''qualified"  to  the  same. 
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There  was  no  separate  report  by  the  viewers,  under  section  7  of  the 
road  lawy  (Gen.  St.  900,)  as  to  the  amount  of  damages  which  they 
allowed.  But  the  report  of  damages  was  made  by  amending  the 
original  report  by  adding  the  following  words,  to-wit:  "And  we 
awarded  Ole  Glemenson  $25  damages,  no  other  parties  claiming  any;" 
and  this  amendment  was  madd  by  two  of  the  commissioners  only. 
This  was  a  great  irregularity,  but  it  was. only  an  irregularity.  It  did 
not  invalidate  the  proceedings.  The  whole  report,  including  the 
amendment,  was  made  within  the  proper  time.  It  was  then  acted  on 
by  the  county  commissioners.  The  county  commissioners  established 
the  road.  The  commissioners  bad  jurisdiction  of  the  subject-matter 
of  the  proceedings.  Their  determination  was  in  the  nature  of  a  ju- 
dicial determination,  and  cannot  be  attacked  collaterally  for  mere  ir- 
regularities. The  statute  provides  that  "it  shall  be  the  duty  of  the 
commissioners,  on  receiving  the  report  of  the  viewers  aforesaid,  to 
cause  the  same  to  be  read  before  their  meeting,  and,  if  no  legal  objec- 
tion shall  be  made  to  said  report,  or  sustained  by  a  majority  of  said 
board  of  commissioners,  and  they  are  satisfied  that  such  road  will  he  of 
public  utility,  and  the  report  of  the  viewers  being  favorable 
*268  thereto,  they  *shall  cause  said  report,  survey,  and  plat  to  be 
recorded,  and  from  thenceforth  said  road  shall  be  considered  a 
public  highway."     Gen.  St.  900,  §  6. 

The  plaintiff  objected  to  parol  evidence  being  introduced  to  show 
that  the  defendant  Sproule  was  road  overseer,  "on  the  ground  that  if 
he  was  such  officer  there  should  be  record  evidence  of  the  same." 
The  objection  was  rightfully  overruled.  Prell  v.  McDonald,  7  Kan. 
*426,  *444,  *445.  It  is  certainly  the  rule  that  when  a  person  is  sued 
for  an  act  done  by  himself,  for  the  doing  of  which  he  justifies  as  an 
officer,  he  may  always,  in  the  first  instance,  show,  by  the  introduction 
of  parol  evidence,  that  he  was,  at  the  time  of  the  commission  of  the 
act  complained  of,  such  officer  de  facto;  for  such  evidence  is  prima 
facie  evidence  that  he  was  such  officer  de  jure.  But  even  if  it  were 
error  in  this  case  to  admit  such  evidence,  still  the  error  would  be 
immaterial;  for -the  act  done  was  the  removal  of  an  obstruction  from 
a  road  so  that  the  road  could  be  traveled,  and  this  any  person  had  a 
right  to  do  whether  he  was  an  officer  or  not. 

We  have  had  considerable  trouble  with  road  cases.  It  would  seem 
that  no  road  can  be  established  without  some  irregularities  interven- 
ing; and  if  mere  irregularities  in  the  establishment  of  a  road  will  in- 
validate the  same,  then  nearly  every  person  who  travels  upon  a  sup- 
posed road  without  the  consent  of  the  owner  of  the  land,  express  or 
implied,  commits  a  trespass  for  which  he  might  be  made  to  answer 
in  damages.  We  have  therefore  considered  very  oarefally  the  ques- 
tion as  to  how  irregularities  committed  by  county  commissioners  and 
other  inferior  tribunals  should  be  considered  by  superior  courts.  Now, 
much  that  comes  within  the  scope  and  jurisdiction  of  county  commis- 
sioners is  judicial  in  its  nature.     Indeed,  the  greater  portion  of  the 
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proceedings  of  county  commiBsioners  in  the  eBtablishment  of  county 
roads  is  judicial  in  its  nature ;  and  wheneyer  the  commissioners  act 
in  a  judicial,  or  quasi  judicial,  capacity,  their  proceedings  are  entitled 
to  about  the  same  respect  from  superior  courts  and  elsewhere 
*269  as  the  proceedings  *of  other  tribunals  of  special,  limited,  and 
inferior  jurisdiction.  That  is,  when  inferior  tribunals  go  be- 
yond their  jurisdiction,  their  proceedings  are  void ;  but  while  they  keep 
within  the  strict  limits  of  their  jurisdiction,  their  proceedings  are  valid, 
notwithstanding  irregularities  may  intervene.  Much,  however,  that 
eomes  before  county  commissioners  is  ministerial  in  its  nature.  Then, 
how  are  their  proceedings,  when  they  act  ministerially,  to  be  consid- 
ered? Much  the  same,  we  think,  as  when  they  act  judicially,  except 
that  when  they  act  ministerially  irregularities  will  sometimes  inval- 
idate their  proceedings.  We  think  the  true  rule  will  be  found  to  be, 
even  in  such  cases,  that  while  superior  courts  should  rule  strictly,. so 
as  to  keep  inferior  tribunals  within  the  strict  limits  of  their  juris- 
diction, yet  they  should  rule  liberally  in  other  respects,  so  as  not  to 
invalidate  the  proceedings  of  such  inferior  tribunals  for  mere  irregu- 
larities- Even  with  a  liberal  ruling,  the  proceedings  of  inferior  tri- 
banals,  where  they  act  ministerially,  would  often  have  to  be  consid- 
ered invalid.  But  with  as  strict  a  ruling  as  the  plaintiff  in  error  con- 
tends for,  probably  nearly  every  road  in  the  state  would  have  to  be  de- 
clared invalid. 

The  judgment  of  the  court  below  is  affirmed. 

(All  the  justices  concurring.) 


Alexander  H.  Aybes  v.  Littleton  S.  Obuu. 

July  Term,  1874. 

Jnstioes'  Courts:  New  Trial:  Beview  in  District  Court.  Where  an 
action  has  been  tried  before  a  justice  of  the  peacei  and  a  Judgment  ren- 
dered for  the  plaintiff,  and  no  motion  made  for  a  new  trial,  the  district 
coart  cannot,  upon  a  petition  in  error,  re-examine  the  evidence  intro- 
duced on  the  trial  before  the  justice  for  the  purpose  of  determining 
whether  the  judgment  rendered  by  the  justice  is  sustained  by  sufficient 
evidence  or  not.  [Rice  v.  Harvey,  19  Kan.  149;  Typer  v.  Sooy,  Id.  599; 
Greenwell  v.  Greenwell,  28  Kan.  413.] 

Error  from  Labette  district  court. 

The  case  is  stated  in  the  opinion. 
*270    *Ayerg  dk  Fox,  for  plaintiff  in  error. 

Grum's  claim  was  for  services  rendered  by  him  as  deputy-sher- 
iff, and  he  could  only  recover  his  fees  by  statute  as  deputy-sheriff, 
and  the  claim  recovered  is  a  mere  extortion.  But  the  services  aotu- 
ftDy  rendered  were  in  serving  papers  in  a  case  in  which  plaintiff  in 
Anor  was  not  a  party,  but  onJy  an  attorney.     Hence  he  was  not  lia- 
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ble.  But  there  was  no  proof  that  the  charge  of  |12  '*for  four  days* 
service"  was  grounded  on  fact,  necessity,  or  reason ;  but  it  is  on  its 
face  a  mere  invention,  for  use  in  a  home  court. 

Upon  the  proof,  it  consisted  of  a  single  uncontro verted  sentence  of 
the  plaintiff  below,  that  defendant  below  said  to  him,  either  upon  the 
delivery  or  the  return  of  the  papers :  "I  will  see  you  paid."  As  mat- 
ter of  law,  this  does  not  show  a  promise  before  the  service.  Crum, 
the  party  charged  by  law  with  knowledge,  could  not,  on  his  oath,  say 
that  the  promise  was  before  the  services.  Is  he  to  ask  the  court  to 
say  so?  He  dare  only  say  that  it  was  on  the  return,  and  is  he  to  ask 
the  court  to  say  more  ?  The  court  can  neither  furnish  fact  nor  con- 
science. It  declares  the  law.  Now,  the  promise  not  being  shown 
to  have  been  before  the  service,  it  is  a  nude  pact  at  common  law,  in- 
dependent of  the  statutes  of  frauds. 

The  promise  proven  was  made  by  one  of  the  attorneys  through 
whom  the  costs  and  expenses  of  the  action  were  to  be  adjusted.  The 
expression  proven  is,  upon  its  face,  that  of  a  surety  to  a  principal 
debtor,  and  a  promise  to  answer  for  the  debt  of  the  parties.  The 
debt  against  the  client  subsisted.  There  was  no  agreement  to  ac- 
cept the  attorneys,  or  release  the  clients,  even  had  the  promise  beea 
made  before  the  service. 

F.  A,  Bettis,  for  defendant  in  error. 

There  is  no  force  in  the  first  assignment  of  error, — that  "a& 
*271    plaintiff  in  error  was  a  member  of  a  firm,  and  the  cause  *of 
action  was  the  contract  of  the  firm,  judgment  should  have 
been  given  against  Ayres  for  half  only."     The  statute  makes  all  con- 
tracts several.     Gen.  St.  c.  21,  §  1. 

The  second  assignment  of  error  is  "that  the  plaintiff  did  not  prove 
Sk  prima  facie  case  before  the  justice."  So  much  of  the  evidence  as 
appears  to  have  been  preserved  falthougb  irregular)  certainly  proves 
the  cause  of  action  as  alleged.  It  is  true  that  when  the  services  were 
performed  Crum  was  a  deputy-sheriff,  but  the  law  does  not  therefore 
preclude  him  from  the  transaction  of  private  business ;  and  the  bill 
of  exceptions  before  the  justice  does  not  establish  that  he  performed 
the  services  as  deputy-sheriff. 

The  so-called  bill  of  exception  taken  before  the  justice  is  of  no  force 
in  this  proceeding.  The  exception  shown  was  made  to  the  final  judg- 
ment of  the  justice.  Where  there  is  a  trial  by  jury  in  a  justice's  court, 
exceptions  may  be  taken  to  the  rulings  of  the  justice  during  tbe  trial. 
Justices*  Act,  §  212.  No  exception  is  necessary  or  warranted  to  a  final 
judgment.  Lender  v.  Caldwell,  4  Kan.  *339.  And  hence,  for  all  prac- 
tical purposes,  an  exception  to  a  final  judgment  is  inoperative.  The 
evidence  can  only  be  saved  by  bill  of  exceptions. 

The  only  manner  in  which  the  objection  that  the  evidence  does 
not  support  tbe  verdict  can  be  made  available  is  by  a  motion  for  a 
new  trial,  and  on  exception,  if  the  court  should  overrule  the  motion. 
From  frequent  decisions  this  has  become  axiomatic  in  Kansas.     Nq 
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motion  for  a  new  trial  was  made  before  the  justice,  nor  would  the 
justice  have  been  authorized  by  law  to  entertain  such  motion.  There 
is  no  jury,  and  it  is  only  upon  the  verdict  of  a  jury  that  a  motion  for 
anew  trial  can  be  made  in  that  court.  Laws  1869,  c.  60.  And  the 
reason  is  obvious.  To  render  such  a  motion  intelligible,  where  the 
cause  was  tried  by  the  coart,  the  justice  must  have  made  written 
findings  of  fact  ^hd  law,  as  in  the  district  court.  This  would  be  ask- 
ing too  much  of  jaatices  of  the  peace,  who  are  usually  men  unlearned 

in  the  law,  and  its  practical  operation  would  be  the  reversal  of 
•278    the  major  part  *of  the  judgments  of  such  inferior  courts  upon 

purely  technical  grounds. 
The  law  Rives  no  method  of  bringing  the  questions  at  bar  from 
JQstiees'  courts  to  the  district  court  except  by  appeal.  Such  is  the 
evident  intent  of  the  statute,  and  a  common-sense  view  of  the  matter, 
and  such  are  the  decisions  in  Iowa  and  Illinois,  and  probably  other 
states.  Taylor  v.  Rockwell,  10  Iowa,  680;  SwaflFord  v.  Dovenor,  1 
Scam.  165;  White  v.  Wiseman,  Id.  169;  Doe  v.  Spraggins,  Id.  830; 
Hoppe  v.  Stone,  39  Mo.  378. 

Valentine,  J.  This  action  was  commenced  originally  in  a  justice's 
conrt.  Judgment  was  there  rendered  in  favor  of  the  defendant  in 
error,  plaintiff  in  the  justice's  court,  and  against  Ayres,  the  defend- 
ant in  the  justice's  court.  Ayres  removed  the  case  to  the  district 
court  on  petition  in  error,  where  the  judgment  of  the  justice  was 
affirmed,  and  now,  as  plaintiff  in  error,  Ayres  brings  the  case  to  this 
eourt. 

It  is  claimed  that  the  district  court  erred  in  affirming  the  judgment 
of  the  justice;  anil  it  is  also  claimed  that  the  justice  erred  in  render- 
ing the  judgment  he  did  upon  the  evidence  introduced  at  the  trial  be* 
fore  him.  That  is,  it  is  claimed  that  the  evidence  introduced  at  the 
trial  is  not  sufficient,  and  does  not  sustain  the  judgment  rendered  by 
tbe  justice.  These  are  the  only  rulings  of  either  court  complained 
of.  The  trial  in  the  justice's  court  was  before  .the  justice  alone,  and 
he  found  generally  for  the  plaintiff  and  against  the  defendant,  and  ren- 
dered his  judgment  accordingly.  The  defendant  (now  plaintiff  in 
error)  excepted  to  the  judgment,  but  did  not  ask  the  court  to  make 
special  findings  of  either  fact  or,  law,  and  made  no  motion  for  a  new 
trial.  The  exception  to  the  judgment  was  the  only  manner  in  which 
the  defendant  raised  any  question  as  to  the  sufficiency  of  the  evi- 
dence; and  no  question  was  raised  in  any  form,  or  at  any  time,  as  to 
the  relevancy  or  competency  of  any  particular  portion  of  tbe  evi- 
dence. Under  these  circumstances  is  there  anything  for  us  to  review  ? 
We  think  not.  This  question  has  already  been  decided  in  this 
*273  court.  Major  v.  Major,  2  Kan.  *337,  *338,  **339.  See,  also, 
as  having  some  application  to  this  case,  Taylor  v.  Rockwell, 
10  Iowa,  580;  Swafford  v.  Dovener,  1  Scam.  166 ;  White  v.  Wiseman, 
Id.  169;  Doe  v.  Spraggins,  Id.  380;.  Hoppe  v.  Stone,  39  Mo.  878. 
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When  a  case  is  tried  before  a  justice  of  the  peace  upon  the  evidence, 
it  is  tried  in  the  same  manner  as  it  would  be  tried  if  it  were  tried  be- 
fore  a  jury,  and  the  findings  of  the  justice  are  entitled  to  the  same 
respect  as  those  of  a  jury.  Therefore,  where  a  case  is  tried  before 
a  justice,  if  the  justice  is  bound  to  render  just  such  a  judgment  as 
ought  to  be  rendered  upon  the  evidence,  whatever  his  findings  of  fact 
might  be,  then,  where  a  case  is  tried  before  a  jury,  the  court  would 
also  be  bound  to  render  just  such  a  judgment  as  ought  to  be  rendered 
upon  the  evidence,  whatever  the  findings  of  the  jury  might  be;  that 
is,  the  court  would  be  bound  to  wholly  ignore  the  findings  of  the  jury, 
and  to  render  the  proper  judgment  upon  the  evidence.  The  court 
could  not  grant  a  new  trial,  in  such  a  case,  but  would  be  bound  to 
render  a  judgment,  and  to  render  just  such  a  judgment  as  the  evi- 
dence would  warrant,  whatever  the  findings  of  the  jury  might  be. 
We  cannot  think  that  this  is  the  law. 

It  is  our  opinion  that  no  court  cah  wholly  ignore  the  findings  of 
fact,  whether  made  by  court,  referee,  or  jury;  and  no  court  can  re- 
examine the  evidence  for  the  purpose  of  determining  whether  such 
findings  are  sustained  by  sufficient  evidence,  except  for  the  purpose 
of  granting  a  new  trial.  And  therefore,  if  no  new  trial  is  asked  for, 
no  such  re-examination  can  be  had.  If  the  re-examination  of  the 
evidence  should  be  for  the  purpose  of  determining  what  the  judgment 
should  be,  then  the  re-examination  of  the  evidence  would  really  be  a 
re-trial  of  the  case  upon  its  merits;  and  where  the  case  had  been 
tried  by  a  jury,  it  would  be  an  infringement  by  the  court  upon  the 
province  of  the  jury. 

We  do  not  wish  to  be  understood  as  deciding  in  this  case  that  a 
new  trial  may  be  granted  in  a  justice's  court  on  the  ground  that  the 
findings  of  the  court  or  jury  are  not  sustained  by  sufficient  evi- 
*274  dence ;  and  neither  do  we  wish  to  be  ^understood  as  decid- 
ing that  a  justice  is  bound  to  make  special  findings  of  fact 
when  requested  to  do  so  by  either  party.  It  may  be  that  no  new 
trial  can  be  granted  in  a  justice's  court  for  such  a  reason;  and  it  may 
be  that  a  justice  is  bound  only  to  find  generally  for  one  or  the  other  of 
the  parties;  and  it  may  be  that  where  such  finding  and  the  judg- 
ment are  not  sustained  by  sufficient  evidence,  the  only  remedy  of  the 
party  aggrieved  is  by  appeal.  See  Taylor  v.  Rockwell,  10  Iowa,  530. 
We  certainly  think  he  has  no  remedy  by  petition  in  error,  if  he  has 
not  even  asked  that  a  new  trial  should  be  granted,  or  that  special 
findings  should  be  made ;  and  this  is  all  that  we  now  decide. 

The  judgment  of  the  court  below  must  be  affirmed. 

(All  the  justices  concurring.) 
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Statb  of  Kansas  v.  George  S.  Smith.' 

July  Term,  1874. 

I.  Embeszlement:  Connty  Treasurer.  Chapter  83  of  the  Laws  of  1878, 
amending  section  88  of  the  crimes  act  (chapter  31,  Gren.  St.)  includes 
within  its  provisions  a  county  treasurer  as  liable  to  the  penalties  for  em- 
bezzlement. 

I. :  Information :    Description    of  Funds.    In    an   inf onnation 

against  a  county  treasurer  for  embezzling  public  funds  in  the  county 
treasury  it  is  impossible  and  unnecessary  to  set  forth  the  particular  kind 
of  funds  embezzled,  whether  United  States  treasury  notes  or  bank  notes, 
or  gold  or  silver. 

3.  Preliminary  Examination:  Plea  in  Abatement:  Varianoe.  Where 
the  accused  was  charged  before  the  examining  magistrate  with  embez- 
zling 867,000  of  the  funds  of  the  county  of  Leavenworth,  and  in  the  in- 
formation was  charged  with  embezzling  $67,378.42  belonging  to  divers 
designated  funds  in  the  treiisury  of  the  county  of  Leavenworth,  and  a 
special  plea  was  interposed  that  the  defendant  did  not  have  a  preliminary 
examination  as  to  the  embezzlement  of  any  money  or  other  thing  belong- 
ing to  any  other  person  than  the  county  of  Leavenworth,  nor  did  he 
waive  his  right  to  such  examination,  h*ild,  that  there  was  no  error  in 

♦275  ruling  upon  *these  facts  that  the  plea  was  not  a  bar  to  the  finrther 
prosecution  of  the  action  under  the  information. 

4i  Instruction :  Questions  of  Law  and  Questions  of  Faot.  An  instruc- 
tion that  asserts  th<it  "when  it  has  been  established  that  the  funds  or 
property  has  reached  the  hands  of  the  officer,  and  that  the  same  was  not 
forthcoming  when  properly  or  legally  demanded,  the  law  presumes  an  il- 
l^al  conversion  of  such  funds  or  property,  and  the  burden  of  proving 
the  legal  use  of  such  prc^erty  or  money  is  upon  the  officer, "  is  erroneous 
in  this:  that  it  declares  that  the  law  presumes  a  conclusion  that  is  exclu- 
sively within  the  province  of  the  jury. 

Appeal  from  Atchison  district  court. 

>An  information  which,  in  one  count,  charges  the  defendant  with  embezzling 
certain  property  received  by  him  as  the  "agent,  servant,  employe,  and  bailee''  of 
the  owner,  m  not  objectionable  on  the  ground  that  it  charges  two  separate  and 
diBtinct  crimes.  State  v.  Lillie,  21  Kan.  7!^;  indictment  that  alleges  Uiat  accused 
vu  ^'intmsted  as  bailee"  with  property  converted,  is  sufficient,  People  v.  Hill,  8 
Pac.  Rep.  76;  information  charging  offense  in  language  of  statute.  People  v.  Tom- 
lioson,  0  Pac  Rep.  509;  what  constitutes  embezzlement  of  public  moneys,  People 
▼.  Qray,  6  Pac  Rep.  2^;  indictment  must  allege  that  the  act  was  without  consent 
of  owner.  State  v.  Mims,  2  N.  W.  Rep.  492;  failure  to  pay  over  to  proper  officer 
money  in  his  hands  is  prima  fade  evidence  against  treasurer.  State  v.  Mims,  2  N. 
W.  Rep.  888;  malicioas  prosecution-^effect  of  conviction,  Bowman  v.  Brown,  8 
K.  W.  Rep.  609;  postmaster  improperly  using  public  funds  may  be  indicted  for 
embezzlement,  u.  S.  v.  Adams,  9  iT.  W.  Rep.  718;  sufficiency  of  indictment  of 
eoTmtytreasarer— excluding  juror  for  insufficient  knowledge  oi  En^ish  language. 
State  V.  Rin£%ll  N.  W.  Rep.  288;  embezzlement,  when  not  a  felony,  People  v.  Park- 
hurst,  12  N.  W.  Rep.  894;  county  treasurer  may  impeach  settlements  to  prove  that 
defaalt  was  more  than  three  years  before  suit,  State  v.  Hutchinson,  15  N.  W.  Rep. 
^;  ir  lent  to  oonvert — qpestxon  for  Jury,  People  v.  Qalland,  22  N.  W.  Rep.  81; 
indictment— instructions, Btatev.  Benton,  22  N.  W.  Rep.  689;  Joint  property.  State 
7.  Kent.  22  lOnn.  41;  neglect  to  pay  over.  State  v.  Munich,  22  Minn.  07;  surplusage 
in  indictment — failure  to  allege  demand — sufficient  averment  of  official  character 
-eoaf«8Sion — time,  proof  of— demand.  Id. 
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Information  for  embezzlement,  filed  by  the  oonnty  attorney  of  Leav- 
enworth county  in  the  criminal  court  of  said  county  of  Leavenworth, 
on  the  ninth  of  March,  1874.  The  information  stated  that  the  de- 
fendant Smith,  was  duly  elected  to  the  office  of  county  treasurer  of 
Leavenworth  county  in  November,  1871,  for  the  term  of  two  years, 
commencing  on  the  first  Tuesday  of  July,  1872;  that  he  duly  quali- 
fied, and  entered  upon  the  discharge  of  the  duties  of  said  office,  and 
held  and  occupied  said  office  from  the  second  of  July,  1872,  until  the 
twenty-seventh  of  December,  1878,  when  he  resigned,  and  was  suc- 
ceeded in  office  by  George  A.  Eddy,  who  was  duly  appointed,  and  had 
qualified  to  fill  the  vacancy;  "that  while  the  said  George  S.  Smith 
was  acting  as  county  treasureV*  of  said  county  of  Leavenworth  as  afore- 
said, he,  the  said  Smith,  received,  collected,  and  took  into  his  pos- 
session, and  under  his  care,  in  his  official  capacity,  aforesaid,  and  by 
virtue  of  his  office  of  treasurer  of  the  county  of  Leavenworth,  afore- 
said, at  different  times,  and  from  day  to  day,  during  the  time  from 
July  2,  1872,  until  December  27,  1873,  many  and  various  sums  of 
money,  state  warrants,  county  warrants,  township  warrants,  valuable 
securities,  effects,  and  other  vouchers  for  money,  all  of  which  were 
by  him,  the  said  Smith,  received  and  collected  as  money,  and  are  le- 
gally chargeable  against  him,  as  money;  and  the  aggregate  amount 
so  collected  and  received  by  him,  and  that  came  into  his  possession, 
and  under  his  care,  by  virtue  of  his  office  aforesaid,  was  $564,460.66, 
and  were  of  the  value  of  $564,460.66;  that  said  money,  war- 
^276  rants,  valuable  securities,  effects,  and  vouchers  ^aforesaid,  re- 
ceived and  collected  by  the  said  Smith  as  aforesaid,  were  so  col- 
lected as  aforesaid  by  the  said  Smith  for,  and  belonging  to,  and  were 
the  goods,  chattels,  and  property  of,  the  various  persons,  classes  of 
persons,  corporations,  and  purposes  named  and  described  below  in  the 
column  marked  'A/  at  the  head  thereof,  and  in  the  column  below 
marked  <B,'  at  the  head  thereof,  and  opposite  the  names  or  descrip- 
tion of  each  of  said  persons,  classes  of  persons,  corporations,  and 
purposes  is  the  amount  of  money,  warrants,  securities,  effects,  or 
vouchers  so  collected  and  received  for  and  belonging  to  each  of  said 
persons,  classes  of  persons,  corporations,  and  purposes,  respectively; 
and  which  said  money,  warrants,  valuable  securities,  effects,  and 
vouchers  were  received  and  collected  by  the  said  George  S.  Smith, 
and  the  same  came  into  his  possession  and  under  his  care,  by  virtue 
of  his  said  office  of  treasurer,  and  were  by  the  laws  of  the  state  of 
Kansas  required  to  be  collected  and  received  by  him,  the  said  Smith, 
as  treasurer  of  said  county  as  aforesaid.  And  the  said  George  S. 
Smith,  of  the  moneys,  warrants,  valuable  securities,  and  effects  afore- 
said, that  had  been  collected  and  received  by  him  as  aforesaid,  and 
that  had  come  into  his  possession  and  under  his  care  by  virtue  of  his 
office  of  treasurer  aforesaid,  did,  at  the  county  of  Leavenworth,  in 
the  state  of  Kansas,  and  within  the  jurisdiction  of  this  court,  on  the 
twenty-seventh  day  of  December,  1873,  unlawfully,  fraudulently,  and 
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felonionsly  embezzle  and  convert  to  his  own  use  the  sum  of  $67,- 
378.42,  and  of  the  value  of  $67,372.42,  without  the  assent  of  the 
eoQDt;  of  Leavenworth  .aforesaid,  or  of  any  of  the  persons,  classes 
of  personSy  corporations,  above  mentioned,  and  named  and  described 
below  in  the  column  marked  <A,'  at  the  head  thereof,  or  of  any  per- 
son or  persons  whomsoever, ''  etc. 

The  "column  below*'  was  an  exhibit,  divided  into  four  columns. 
The  first  division  was  marked  "A,''  under  which  was  named  and  re-, 
peated  the  county,  the  state,  the  townships,  and  cities,  and  school- 
districts  in  Leavenworth  county,  and  several  railroad  companies,  and 
specifying  the  character  of  all  the  various  funds  coming  into  the 
treasurer's  hands.  In  the  division  marked  "£"  was  set  forth  (op- 
posite the  designations  in  column  "A")  the  amount  received  by  the 
defendant  of  each  of  said  funds;  in  the  division  marked  "C"  was  set 
forth  the  amount  of  each  of  said  funds  paid  out  or  disbursed  by 
the  defendant;  and  in  the  division  marked  "D"  was  stated 
^277  *the  amount  of  each  of  said  funds  remaining  unaccounted  for. 
and  which  it  was  alleged  the  defendant  bad  appropriated. 
The  totals  of  the  divisions  were :  "B,"  amount  received,  $564,460.06; 
"C,"  amount  disbursed,  $497,082.24;  "D,"  amount  due,  $67,378.42. 

The  information  contained  a  second  count,  as  follows:  "And  tlie 
said  Luther  M.  Goddard,  county  attorney  as  aforesaid,  prosecuting 
for  and  in  behalf  of  said  state  of  Kansas,  in  the  name  and  by  au- 
thority and  on  behalf  of  the  said  state  of  Kansas,  now  here,  and  in 
said  criminal  court  of  the  county  of  Leavenworth,  further  information 
gives  that  the  said  George  S.  Smith,  at  the  county  of  Leavenworth, 
in  the  state  of  Kansas,  and  within  the  jurisdiction  of  this  court,  on 
the  twenty-seventh  of  December,  1873,  was  then  and  there  an  oflBcer 
of  the  county  of  Leavenworth,  in  the  state  of  Kansas,  an  incorpo- 
ration duly  organized,  and  existing  under  the  laws  of  the  state  of 
Kansas,  to-wit,  the  treasurer  of  said  county,  duly  elected  and  quali- 
fied, and  legally  authorized  and  empowered,  to  perform  all  the  duties 
of  said  office;  and  that  the  said  George  S.  Smith,  as  such  officer  and 
treasurer  of  said  county,  was  then  and  there  intrusted,  and  did  then 
and  there  have  in  his  possession,  and  under  his  care,  by  virtue  of  his 
said  office,  certain  public  moneys,  to-wit,  the  sum  of  $67,378.42,  of 
the  property  and  effects  of  said  county  of  Leavenworth,  and  of  the 
value  of  $67.378.42 ;  and  the  said  George  S.  Smith  did  then  and  there, 
nolawfuUy,  fraudulently,  and  feloniously  embezzle  and  convert  to  his 
own  use,  without  the  assent  of  the  said  county  of  Leavenworth,  or  of 
any  person  thereunto  authorized,  all  of  the  same  public  moneys  afore- 
said, with  the  custody  and  care  of  which  he,  the  said  George  S.  Smith, 
vas  then  and  there  so  as  aforesaid  intrusted,  and  did  then  and  there 
have  and  hold,  by  virtue  of  his  said  office  of  treasurer  of  the  county 
aforesaid,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  state  of  Kansas." 

Smith  appeared,  and  on  bis  verified  petition  the  venue  was  changed 
v.ISk— 14 
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to  Atchison  county,  and  the  transcript  was  filed  in  the  Atchison  dis- 
trict court  on  the  fifth  of  May,  1874.  The  Judc  term,  1874,  of  said 
district  court  convened  on  the  eighth  day  of  June.  On  the  12th, 
Smith  moved  to  quash  said  information  ^because  the  same 
*278  does  not,  nor  does  either  count  ^thereof,  contain  facts  suf- 
ficient to  constitute  a  crime  under  the  laws  of  the  state  of 
Kansas."  This  motion  was  overruled.  He  then  filed  a  special  plea 
in  abatement,  alleging  that  "in  so  far  as  said  information  charges  the 
embezzlement  or  conversion  of  money  or  other  things,  belonging  to 
any  other  person  than  the  county  of  Leavenworth,  he  did  not  have 
a  preliminary  examination,  as  provided  by  law,  nor  did  he  waive  his 
right  to  such  examination."  In  support  of  this  motion  the  affidavit 
on  which  he  was  examined  before  the  police  judge  of  Leavenworth 
(and  which  appears  in  the  record)  was  produced,  and,  after  the 
caption,  title,  and  venue,  is  as  follows :  "Enos  Hook  being  first  daly 
sworn,  says,  that  on  the  16th  of  December,  1873,  at  the  city  of  Leav- 
enworth, in  the  county  of  Leavenworth,  state  of  Kansas,  George  S. 
Smith  was  then  and  there  an  officer  of  the  county  of  Leavenworth, 
an  incorporation  duly  organized  and  existing  under  the  laws  of  the 
state  of  Kansas,  to- wit,  the  treasurer  of  said  county,  duly  elected  and 
qualified  and  legally  authorized  and  empowered  to  perform  all  the 
duties  of  said  office;  and  that  the  said  George  S.  Smith,  as  such  of- 
ficer and  treasurer  of  said  county,  was  then  and  there  elected,  and  did 
then  and  there  have  in  his  possession  and  under  his  care  by  virtue  of 
his  said  office  certain  public  moneys,  to-wit,  the  sum  of  sixty-seven 
thousand  dollars,  of  the  moneys  belonging  to  said  county,  and  of  the 
value  of  sixty-seven  thousand  dollars,  and  the  said  George  S.  Smith 
did  then  and  there  unlawfully,  fraudulently,  and  feloniously  embezzle 
and  convert  to  his  own  use,  without  the  assent  of  the  county  of  Leav- 
enworth, all  of  the  same  public  moneys  aforesaid,  with  the  custody 
and  care  of  which  he,  the  said  George  S.  Smith,  was  then  and  there 
so  as  aforesaid  intrusted,  and  then  and  there  did  have  and  hold  by 
virtue  of  his  said  office  of  treasurer  of  the  county  aforesaid,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided." 

The  plea  in  abatement  was  overruled.  Smith  then  pleaded  not 
guilty.  A  jury  was  impaneled,  and  the  case  tried.  The  evidence  is 
not  preserved  in  the  record,  but  it  is  stated  in  the  bill  of  exceptions  that 
**it  was  proved  on  the  trial  that  no  legal  demand,  by  warrant,  order, 
coupon,  bond  or  otherwise,  was  ever  made  upon  the  defendant 
*279  which  was  not  paid,  and  *that  the  only  neglect  or  refusal  was 
to  pay  to  his  successor  in  office  the  amount  appearing  to  be 
due  by  the  schedules  attached  to  theinformation.** 

The  record  contains  several  pages  of  instructions  asked  by  the  de- 
fendant, and  refused  by  the  court. 

The  court  gave  the  following  general  charge  to  the  jury : 

^As  jurors  it  is  your  sworn  duty  to  carefully  examine  the  evidence, 
jmd  ftpply  it  to  this  case,  under  the  law  as  given  you  by  the  court. 


8TATB  V.  SMITH.  211 

ToQ  are  the  exclusive  judges  of  the  evidence,  and  of  the  weight  of  evi- 
dence, and  you  have  the  right  to  believe  or  disbelieve  any  witness  in 
this  case,  and  then  give  it  that  consideration  you  in  your  judgment 
think  it  is  entitled  to  receive;  and  if  after  you  have  thoroughly  ex- 
amined the  evidence  in  the  case,  and  the  instructions  given  you  by 
the  court,  you  are  convinced,  beyond  a  reasonable  doabt,  of  the  guilt 
of  the  defendant,  you  will  so  find,  and  convict  him  of  the  crime  of 
embezslement,  and  will  specify  in  your  verdict  the  amount  you  find 
was  BO  embezzled  or  converted  to  his  own  use.  But  on  the  other 
band,  if  there  yet  remains  in  your  minds  a  reasonable  doubt  as  to  his 
guilt,  you  will  give  the  defendant  the  benefit  of  this  doubt,  and  will 
acquit  him  altc^ether.  By  reasonable  doubt  is  meant  such  a  doubt 
as  a  reasonable  man  would  entertain,  and  not  one  merely  imaginary 
or  fanciful. 

"The  defendant  is  charged  in  the  information  with  having  feloni- 
ously embezzled  and  converted  to  his  own  use  certain  funds  in  his 
hands  as  county  treasurer  of  the  county  of  Leavenworth.  Before  the 
defendant  can  be  legally  convicted  under  this  charge,  it  must  appear 
to  the  satisfaction  of  the  jury,  from  the  evidence  beyond  a  reasonable 
doabt,  that  when  county  treasurer  of  Leavenworth  county  he  did 
feloniously  and  fraudulently  (that  is,  with  the  intention,  design,  and 
purpose  of  appropriating  to  his  own  use)  embezzle  and  convert  said 
funds.  The  gist  and  essence  of  every  crime  consists  of  the  intention 
of  the  person  charged,  and  unless  the  evidence  establishes  a  guilty  in- 
tention, beyond  all  reasonable  doubt,  the  defendant  must  be  acquitted. 
By  guilty  intention,  I  mean  the  intention  to  do  the  act  which  was  un- 
lawful; and  it  makes  no  difference  whether  he  considered  it  a  crime 
or  not. 

''During  the  time  the  defendant  was  county  treasurer  of  Leav- 
enworth county  he  had  the  sole  right  to  the  custody,  control,  and 

management  of  all  moneys  coming  into  his  hands  as  such  t)ffi- 
*280    cef,  and  had  the  right,  if  he  so  chose,  to  keep  such  *funds 

along  with  any  private  funds  of  his  own, — had  the  legal  right 
to  deposit  such  funds  in  any  Sank,  or  keep  them  in  his  office,  or  at 
his  house,  or  on  his  person.  In  other  words,  the  law  did  not  pre- 
seribe  how  he  should  keep  the  public  funds,  and  it  was  no  violation 
of  law  to  keep  them  as  he  saw  proper.  The  only  duty  imposed  by  law 
on  him  in  this  regard  was  that  he  should  properly  keep  and  pay  such 
funds  out  npon  legal  demand  being  made  therefor.  It  being  the  legal 
right  of  the  defendant  to  keep  his  money  and  papers  of  whatever 
character  which  came  into  his  hands  as  county  treasurer  wherever  he 
pleased,  he  was  at  perfect  liberty  to  place  them  where  he  chose.  He 
was  not  bound  to  keek  any  books  concerning  his  deposits ;  nor  was 
he  bound  to  state  to  his  clerks,  or  any  one  else,  where  his  funds  were  ; 
and  even  though  he  did  not  tell  his  clerks  where  the  funds  were,  or 
did  not  tell  th^m  correctly,  that  fact  alone  is  not  sufficient  evidence 
of  embezzlement.    And  if,  by  bad  management,  and  through  and  by 
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reason  of  a  financial  orisis,  or  the  failure  or  dereliction  of  any  bank 
in  which  his  funds  were  deposited,  or  through  or  by  reason  of  the  em- 
bezzlement of  the  funds  of  such  bank  by  any  of  its  officers,  the  de- 
fendant was  unable  to  pay  to  his  successor  in  office  the  amount  pay- 
able under  the  law, — under  this  state  of  facts  he  cannot  be  convicted 
of  embezzlement. 

"An  embezzlement  cannot  take  place  until  a  party  refuses  to  ac-^ 
count  for,  or  falsely  accounts  for,  the  fund  or  thing  alleged  to  have 
been  embezzled. 

'*In  any  event,  before  the  jury  can  legally  render  a  verdict  against 
the  defendant,  they  must  be  able  to  determine  from  the  evidence 
whose  money  was  embezzled,  substantially  the  amount  thereof,  and 
to  whom  it  belonged. 

"If  the  jury  can  account  for  the  loss  of  the  fund,  money,  or  thing 
alleged  to  have  been  embezzled  on  any  reasonable  hypothesis  other 
than  the  guilt  of  the  defendant,  they  must  acquit.'' 

And  at  the  instance  and  request  of  the  counsel  for  the  state  the 
court  gave  the  following  instructions : 

"The  defendant,  George  8.  Smith,  is  charged  by  the  information 
filed  herein  that  at  the  county  of  Leavenworth  and  state  of  Kansas^ 
on  the  twenty-seventh  of  December,  1873,  he  did  then  and  there» 
being  county  treasurer  of  said  county  of  Leavenworth,  and  then  and 
there  acting  as  such  treasurer  of  said  county,  and  being  then  and 
there,  by  virtue  of  his  said  office,  in  possession  of  moneys, 
"^281  goods,  valuable  securities,  and  effects  ^belonging  to  the  county 
of  Leavenworth,  the  state  Kansas,  and  to  the  various  persons, 
classes  of  persons,  and  corporations  named  in  said  information,  and 
said  moneys,  goods,  valuable  securities,  and  effects  having  come  into 
his  possession  and  under  his  care  by  virtue  of  his  office  as  such  county 
treasurer,  willfully,  unUwfuUy,  and  feloniously  convert  to  his  own  use 
and  embezzle  such  moneys,  goods,  valuable  securities,  and  effects,  to 
the  value  of  $67,378.42,  belonging  to  the  county  of  Leavenworth, 
and  the  other  persons,  classes  of  person,  and  corporations  named  in 
said  information.  To  'embezzle'  is  to  appropriate  fraudulently,  to 
one's  own  use,  that  which  is  intrusted  to  one's  care;  to  apply  to  one's 
private  use  by  a  breach  of  trust.  It  is  to  fraudulently  remove  and 
secrete  personal  property  with  which  the  party  has  been  intrusted, 
for  the  purpose  of  applying  to  his  own  use. 

"The  laws  of  Kansas  do  not  prescribe  what  a  county  treasurer  shall 
do  with  public  moneys  and  property  while  in  his  custody.  It  is  law- 
ful for  him  to  deposit  it  in  a  bank  for  safe-keeping,  to  keep  it  in  his 
office,  or  on  his  person.  The  law  does  not  prohibit  him  from  placing 
such  funds  in  the  custody  of  another.  But  the  use  by  the  county 
treasurer  of  moneys  or  effects  in  his  hands  as  such  treasurer,  belong- 
ing to  any  municipal  corporation,  and  of  which  the  law  makes  such 
treasurer  the  custodian,  which  has  come  to  his  hands,  and  under  his 
care,  by  virtue  of  his  employment  or  office,  for  the  purchase  of  prop- 
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erty  in  such  treasurer's  own  name  for  private  purposes,  or  to  pay  bis 
private  debts,  or  in  making  loans  to  another  for  interest  or  accom- 
modation, is  unlawful,  and  constitutes  a  conversion  of  such  moneys 
and  property,  whether  such  treasurer  at  the  time  of  so  using  such 
moneys  or  effects  intended  to  replace  or  repay  such  effects  or  moneys 
or  not. 

"^ Although  the  information  in  this  cause  charges  that  the  embez- 
zlement was  done  by  the  defendant  on  the  twenty-seventh  of  Decem- 
ber, 1S73,  to  sustain  said  information  it  is  not  necessary  that  the 
proof  should  show  that  the  acts  constituting  such  crime  were  actually 
done  on  that  day ;  but  the  information  is  sustained  by  proof  showing 
said  acts  to  have  been  committed  at  any  time  within  two  years  pre- 
ceding the  filing  of  said  information. 

'The  statute  defining  the  crime  and  fixing  the  punishment  for  em- 
bezzlement was  designed  to  punish  the  fraudulent  or  illegal  conver- 
sion of  money  or  property  intrusted  to  the  care  of  the  persons  named 
in  the  statute,  and  as  a  safeguard  against  such  fraudulent  or 
'2S2  illegal  conversion  of  such  property;  and  *when  it  has  been 
established  that  the  funds  or  property  charged  has  reached 
the  hands  of  the  officer,  and  that  the  same  was  not  forthcoming  when 
properly  or  legally  demanded,  the  law  presumes  an  illegal  conversion 
of  such  funds  or  property,  and  the  burden  of  proving  the  legal  use 
of  such  property  or  money  is  upon  the  officer." 

The  jury  returned  a  verdict  of  "guilty  of  the  embezzlement  of  $67,- 
37S.42,  the  personal  property  of  another,  as  is  charged  in  the  infor- 
mation filed  against  him.''  On  the  twenty-ninth  of  June  defendant's 
motions  for  a  new  trial  and  in  arrest  of  judgment  were  overruled. 
And  the  record  then  shows  that  thereupon  (on  said  twenty-ninth  of 
June)  '*it  is  adjudged  by  the  court  that  the  defendant,  George  S.  Smith, 
te,and  he  is  hereby,  sentenced  to  confinement  in  the  state  penitentiary 
of  the  state  of  Kansas  for  the  term  of  one  year/rom  the  eighth  day  of 
June,  1874."^ 

Stillings  d  Fenlon  and  Taylor  d  Oilpatrick,  for  appellant. 

The  main  question  in.  this  case  is  whether  the  act  of  1873,  which 
amends  section  88  of  the  crimes  act,  includes  within  its  provisions  a 
county  treasurer.     It  will  not  be  denied  that  embezzlement  is  a  purely 

I  Note  op  Hon.  W.  C.  Wkbb,  State  Reporter. 

[Court  convened  on  the  eighth  of  June;  sentence  was  pronounced  on  the  twenty- 
Dinth.  Section  291  of  the  crimes  act  (Gen.  St.  381)  explicitly  provides:  "But  no 
person  shall  in  any  case  be  sentenced  to  confinement  and  hard  labor /<?r  any  term 
''^  than  tmeytar*  In  this  case  the  words  "and  hard  labor**  do  not  appear  in  the 
sentence.  Whether  erroneous  by  reason  of  such  omission  or  not,  (4  Wis.  895, 398; 
•5  Wis.  29;  12  Wis.  818,  584,)  there  would  seem  to  be  no  doubt  that  the  sentence.as  to 
time  or  duration,  was  contrary  to  the  express  provision  of  the  statute.  If  21  days  Um 
tbanayear  does  not  invalidate  the  sentence,  then  121  or  221  or  364 days  less  tnan  a 
year  would  not  render  it  invalid.  As  the  court  reversed  the  Judgment  upon  other 
grounds,  Uiis  error  (if  it  be  one)  was  not  noticed  in  the  opinion.  The  defendant'v 
t^ounsel  did  not  discuss  it,— it  was  an  error  favorable  to  their  client;  but  the  pro- 
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statutory  crime;  that  it  was  a  matter  of  the  legislature  to  determine 
what  classes  of  persons  were  to  be  included,  and  what  classes 
*283  of  property  might  be  embez*zled.  We  submit  that  unless  a 
county  treasurer  is  plainly  mentioned  in  the  statute,  or  other 
words  used  which  leave  no  fair  question  as  to  the  intention  of  the 
law-making  power  to  include  such  officer,  then  he  is  not  to  be  con- 
sidered as  within  the  law. 

The  law  of  embezzlement,  as  found  in  our  statutes,  has  been  but 
little  changed  since  the  time  of  Henry  VIII.,  and  its  legislation  and 
judicial  history  will  fail  to  show  that  any  law-making  power,  or  any 
court  other  than  the  one  from  whose  judgment  we  now  appeal,  has 
ever  held  that  this  statute  embraced  within  its  meaning  a  county 
treasurer.  The  court  below  held  that  it  did  embrace  a  county  treas- 
urer, because  the  statute  tipes  the  words  "if  any  officer  of  any  incor- 
poration," and  held  that  because  other  statutes  made  counties  cor- 
porations for  certain  purposes,  that  Smith,  being  county  treasurer  of 
Leavenworth  county,  was  therefore  **an  officer  of  an  incorporation*' 
within  the  true  spirit  and  meaning  of  the  embezzlement  law.  Most 
of  the  embezzlement  statutes  of  the  American  states,  instead  of  using 
the  word  "incorporation,"  use  the  term  "incorporated  company,"  and 
hence  our  statute  is  to  thid  extent  peculiar  and  sui  generis  in  its  lan- 
guage ;  but  when  the  code  commissioners,  who  compiled  the  Statutes 
of  1868,  were  considering  the  original  statutes,  they  simply  strtick 
out  the  words  "incorporated  company,"  and  inserted  the  word  "in- 
corporation," but  whether  for  euphony  or  rhetoric,  to  say  in  one  word 
what  had  before  that  time  been  expressed  by  the  two  words  stricken 
out,  it  could  not  have  been  intended  by  the  code  commissioners  nor 
by  the  legislature  that  the  change  in  the  language  was  for  the  pur- 
pose of  bringing  within  the  meaning  of  the  statute  a  large  class  of 
persons  not  theretofore  considered  within  its  purview.  This  is  evi- 
dent from  the  fact  that  in  most  of  the  states  which  have  a  general 
embezzlement  statute  similar  to  ours  there  are  also  statutes  specific- 
ally denouncing  embezzlements  by  public  officers,  and  from  the 
further  fact  that  the  whole  history,  legislative  and  judicial,  of  this 
embezzlement  law  under  consideration  shows  that  it  was 
*284  intended  to  punish  the  fraudulent  embezzlement  *and  con- 
version of  property  by  clerks,  servants,  apprentieesj  officers, 
agents,  etc.,  of  incorporations,  "without  the  assent  of  the  master  or  eni' 
player."    Who  is  the  master  or  employer  of  a  county  treasurer?    He 

fession  generally,  at  the  time  it  was  announced^  regarded  the  sentence  with  sur- 
prise, and  doubted  the  authority  of  the  district  court  to  fix  a  less  term  than  one 
year  from  the  day  of  pronouncing  sentence.  And  the  question  did  not  escape  the 
attention  of  the  counsel  for  the  state.  In  their  brief  tney  say:  "If  the  sentence  is 
one  that  the  court  below  should  not  have  rendered,  it  is  the  duty  of  this  court  to 
modify  such  judgment,  and  direct  said  court  to  assess  the  proper  sentence." 
Where  a  sentence  is  more  favorable  to  a  defendant  than  that  prescribed  by  law, 
he  can  take  advantage  of  the  error  if  he  chooses  to  do  so.  4  Wis.  898;  4  Mete. 
860.] 


STATE  V.  SMITH.  215 

18  sobjeet  to  the  order  of  no  employer  or  master ;  he  is  an  officer  of 
the  law,  charged  with  public  duties^  boand  to  obey  the  law;  the  only 
and  sole  authority  oyer  him  is  with  the  county  commissioners  to  caU 
opoD  him  to  settle;  and  to  say  that  he  has  a  master  or  employer  is  to 
assert  an  absurdity.  The  information  charges  the  embezzlem'ent  of 
the  funds  to  have  been  done  ''wWiovt  the  assent  of  the  said  county  of 
Lfavenworth."  The  pleader  considered  this  an  essential  averment. 
How  could  the  county  of  Leavenworth  assent  ?  By  no  fair  interpre* 
tation  of  language  can  we  see  how  a  court  could  hold  that  the  legis- 
lature intended  to  go  beyond  the  condemnation  of  the  servants,  offi- 
cers, and  agents  of  private  persons,  either  natural  or  artificial.  Any 
other  construction  of  the  statute  is  strained  and  unnatural;  and  the 
fact  that  the  statute  has  been  in  existence  in  England  and  this  coun- 
tiy  for  hundreds  of  years,  and  not  a  solitary  prosecution  ever  brought 
under  it  against  any  of  the  vast  army  of  public  delinquents,  is  an  un- 
answerable argument  to  the  effect  that  the  judicial  wisdom  of  over  three 
hundred  years  has  been  unable  to  discover  in  this  statute  what  has 
been  claimed  by  the  prosecution  in  this  case. 

The  legislature  has  seen  proper  to  go  no  further  than  protect  the 
public  funds  in  the  hands  of  county  treasurers  by  requiring  bonds 
for  the  security  of  such  funds,  and  inflicting  certain  prescribed  penal- 
ties for  dereliction  upon  the  part  of  such  officials.  The  attention  of 
the  court  is  called  to  the  record,  where  it  appears  that  it  was  proved 
that  the  only  neglect  or  refusal  on  the  part  of  Smith  was  to  pay  to 
bis  successor  in  office  the  amount  appearing  to  be  due  by  his  books. 
If  that  be  true,  what  penalty  does  the  law  inflict?  Section  78,  p. 
270,  Gen.  St.,  specifically  provides  that  when  this  state  of  facts  shall 
exist  the  treasurer  *'shall  forfeit  a  sum  of  not  less  than  one  hundred 
dollars,  nor  more  than  five  hundred  dollars,  and  be  liable-  on 
*285  his  official  bond  for  such  refusal  or  neglect."  *Yet  here,  in 
this  case,  instead  of  being  subject  to  the  law  laid  down  to 
cover  the  exact  3tate  of  facts  shown,  instead  of  being  liable  to  a  for- 
feiture of  from  one  to  five  hundred  dollars,  the  defendant  is  convicted 
of  a  felony,  and  sentenced  to  the  penitentiary. 

But  if  it  can  possibly  be  held  that  a  county  treasurer  is  within  the 
jurisdiction  of  the  embezzlement  statutes,  we  claim  that  the  court 
erred  in  refusing  the  instructions  asked  by  defendant  below.  And 
we  claim  that  the  court  erred  most  grievously  in  giving  the  instruction 
in  these  words :  ''When  it  has  been  established  that  the  funds  or  prop- 
erty charged  has  reached  the  officer's  hands,  and  that  the  same  was 
not  forthcoming  when  properly  or  legally  demanded,  the  law  pre- 
sumes an  illegal  conversion  of  such  funds  or  property,  and  the  burden 
of  proving  the  legal  use  of  such  property  or  money  is  upon  the  offi- 
cer." This  instmction  we  submit  is  in  violation  of  every  well-known 
principle  in  the  trial  of  criminal  oases.  The  law  never  presumes  any- 
^g  against  a  defendant,  and  never  casts  the  burden  of  proving  his 
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innocence  on  him.  The  instruction  is  in  £reot  conflict  with  the  ad- 
judications of  this  court  in  similar  cases.  Home  v.  State,  1  Ean.  *72. 
The  doctrines  that  apply  to  the  construction  of  the  statute  under  con- 
.sideration,  and  the  principles  that  govern  the  trial  of  cases  properly 
brought  under  it,  are  so  fundamental  in  their  nature,  and  so  well 
known,  that  we  forbear  to  quote  authorities  at  any  length,  but  satisfy 
ourselves  by  calling  attention  to  2  Whart.  Crim.  Law,  1940 ;  Whart. 
Prec.  460;  Coats  v.  People.  22  N.  Y.  245;  People  y.  Allen,  5  Denio, 
76;  People  v.  Hennessey,  15  Wend.  147;  Roscoe,  Crim,  Ev.  402;  2 
Bish.  Orim.  Law,  §  376;  Ex  parte  Hedley,  31  Cal.  108;  Lyon  v. 
Kain,  47  111.  202;  Nicholas  v.  Purczell,  21  Iowa,  267;  County  of 
Hamilton  v.  Mighels,  7  Ohio  St.  115;  Halbert  v.  State,  22Ind.  129; 
County  of  Hennepin  v.  Jones,  18  Minn.  199,  (Gil.  182.) 

The  court  also  erred  in  refusing  to  sustain  the  special  plea  to  the 
information.  The  statute  in  substantially  abolishing  the  grand  jury 
system  specifically  provided  that  no  information  should  be  filed  by  the 
qounty  attorney  against  any  person  until  such  person  should 
*286  have  a  preliminary  exami^nation  as  provided  by  law.  In  this 
case,  as  shown  by  the  special  plea  and  evidence  to  sustain  it, 
there  was  no  charge  made  before  the  committing  magistrate,  and,  of 
course,  no  examination  had  of  any  offense  except  the  embezzlement 
of  money  belonging  to  the  county  of  Leavenworth,  and  the  defend- 
ant was  compelled  to  plead  and  go  to  trial  for  the  embezzlement  of 
funds  belonging  to  some  fifty  or  sixty  different  persons. 

L.  M.  Ooddard  and  J.  W,  English,  for  the  State. 

Does  the  law  of  Kansas  (Laws  1873,  p.  177)  cov6r  the  case  of  a 
county  treasurer?  The  history  of  English  and  American  legislation 
«  on  this  subject  must  throw  some  light  on  this  question.  All  the  En- 
glish statutes  upon  the  subject  of  embezzlement  are  directed  against 
those  who  misappropriate  the  funds  and  property  of  private  persons 
and  private  corporations,  and  other  laws  have  been  enacted  to  punish 
public  officers.  So,  also,  the  legislators  of  the  various  American 
states  have  enacted  laws  of  a  similar  character  with  the  English  stat- 
utes, and  in  all  or  nearly  all  the  same  law  declares  the  defalcation  of 
public  officers  to  be  criminal,  and  imposes  penalties  for  such  crimes. 
In  Kansas,  up  to  1868,  the  embezzlement  law  was  similar  to  the  En- 
glish and  the  other  American  statutes  above  spoken  of.  Comp.  Laws 
1862,  p.  301,  §  82.  But  when  the  revision  of  1868  was  adopted,  the 
embezzlement  statute  was  changed  so  as  to  enlarge  the  terms  used, 
and  instead  of  ^'incorporated  companies,''  as  used  in  1862  and  in  all 
the  English  and  American  statutes,  the  word  "incorporation"  was 
substituted,  and,  except  as  to  state  officers  and  county  treasurers  neg- 
lecting or  refusing  to  pay  to  the  state  taxes  collected,  no  punishment 
is  imposed  upon  defaulting  county  officers  in  express  terms.  We  also 
find  by  sections  1  and  2  of  chapter  25  of  the  General  Statutes  that 
"corporations  are  either,  Jirst,  public,  or,  second,  private.     A  publio 
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corporation  is  one  that  has  for  its  object  the  goyemment  of  a  portion 

of  the  state." 

No  better  or  more  apt  words  ooald  be  well  imagined  to  create 
*^87  a  oonnty  into  a  corporation.  With  these  differences  *in  view 
between  oar  statute  and  all  others  in  these  general  respects, 
ve  most  presume  that  for  a  wise  purpose  the  change  in  our  laws  was 
made.  As  it  first  was,  from  1862  to  1868,  a  private  corporation  only 
could  be  intended;  in  1868  the  words  are  so  changed  as  to  embrace 
both  public  and  private  corporations  as  defined  by  the  enactment  of 
the  same  legislature,  (1868.)  Would  it  be  reasonable  to  say  that  for 
mere  euphony  a  change  so  radical  would  be  made  ?  The  words  as  used 
in  the  Laws  of  1862,  following  the  English  Law  and  all  the  American 
statutes,  have  a  fixed  and  definite  meaning,  established  for  two  hun- 
dred years,  by  constant  use  without  change,  and  by  reason  of  a  long 
series  of  decisions  of  the  courts  of  last  resort  during  all  that  time. 
Manifest  propriety  would  require  that  if  the  legislature  of  1868  in- 
tended merely  to  re-enact  the  law  of  1862  that  they  should  use  the 
words  which  are  universally  used  and  construed  as  having  a  fixed 
and  definite  meaning;  and  the  fact  that  a  change  has  been  made  in 
the  verbiage  (under  such  circumstances)  demonstrates  that,  for  some 
reason,  the  legislature  wished  to  convey  a  different  idea,  and  intended 
either  to  contract  or  enlarge  the  class  of  associations  spoken  of,  and 
not  to  leave  the  law  just  as  it  was,  notwithstanding  the  change.  It 
bag  been  contended,  however,  that  this  court  has  decided  that  a  county 
is  at  best  but  a  quasi  corporation,  and  that  for  that  reason  it  could 
not  b^intended  that  this  law  would  embrace  county  officers.  We  can 
readily  conceive  that  for  some  purposes  a  county  may  be  deficient  in 
some  of  the  attributes  of  private  corporations,  but  in  all  respects 
in  which  it  does  exercise  the  functions  of  a  corporation  it  can  and 
does  use  and  possess  them  as  perfectly  and  completely  as  a  railroad 
company,  or  any  other  private  corporation ;  but  owing  to  public  pol- 
icy it  may  be,  and  doubtless  is,  necessary  to  restrict  them  greatly. 
We  are,  however,  at  a  loss  to  understand  how  or  why  the  county  of 
Leavenworth,  "which  has  for  its  object  the  government  of  a  portion 
of  the  state  of  Kansas,*'  is  not  enough  of  a  corporation,  under  the  law 
of  Kansas,  to  guard  itself  against  a  plunderer  of  its  treasury. 
*288  *Again,  as  an  index  to  the  idea  influencing  the  legislators  en- 
acting this  law,  we  think  there  should  be  some  notice  taken 
of  the  omission  to  enact  a  law  to  punish  county  officers  who  violate 
their  duties,  and  also  ol  the  fact  that  the  law  of  Kansas  does  define 
the  crime  and  prescribe  the  punishment  to  be  inflicted  upon  a  default* 
ing  state  treasurer.  Would  so  significant  an  omission  have  been  made 
(on  the  theory  that  the  legislature  was  honestly  endeavoring  to  guard 
against  fraud)  if  it  had  been  believed  by  them  that  (as  the  law  was 
then  worded)  county  officers  could  plunder  the  county  treasurer  with 
impunity?  Evidently,  the  legislators  believed  that  by  the  change 
they  had  wrought  in  the  law  of  1862  they  had  provided  for  cases  like 
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the  one  at  bar ;  and  remembering  the  fact  that  the  entire  state  could 
not  be  deemed  a  corporation  within  sections  1  and  2  of  chapter  25  of 
the  General  Statutes,  they  enacted  the  state-officer  law,  making,  as  they 
believed,  the  statutes  broad  enough  to  cover  the  wide  range  of  official 
corruption  in  the  state. 

It  has  been  contended  that  the  words  ''without  the  assent  of  his 
employer"  are  qualifying  words,  limiting  the  construction  of  this 
statute  to  private  corporations.  We  think  this  construction  not  legiti- 
mate. Of  course,  in  the  strict  sense,  there  is  no  employer  for  a 
county  treasurer;  but  he  is  elected  by  the  people,  and  receives  a  salary 
as  compensation  for  his  services.  But  in  these  respects  does  he  differ 
from  a  bank  president,  who  is  also  elected  indirectly  by 'the  stock- 
holders, and  receives  his  salary,  and  is  the  head  of  the  company,  and 
has  no  other  employer  than  the  stockholders  ?  In  every  respect  these 
words  would  just  as  much  exclude  the  president  of  the  bank  as  the 
treasurer  of  the  county;  because,  in  either  case,  no  employer  could  be 
found  to  consent.  People  v.  McKinney,  10  Mich.  82,  83.  For  this 
court  to  hold  otherwise,  must  determine  that  official  corruption  is  no 
crime  in  Kansas,  and  that  our  laws  are  framed  for  the  encouragement 
of  larceny  by  public  functionaries;  and  the  court  need  go  no  further 
for  a  precedent  for  such  a  construction  of  Kansas  laws  than  to  the 
official  conduct  of  the  dozen  defaulting  county  treasurers,  most 
*289  of  *whom  are  now  anxiously  looking  for  the  decision  of  this 
cause.  We  think  this  court  cannot  be  disposed  to  take  so  nar- 
row a  view  of  this  embezzlement  law;  but  that  the  obvious  intention 
of  the  legislature  will  be  fully  carried  out,  and  crime  will  be  met  by 
merited  and  just  punishment.  This  evidently  was  the  view  taken  by 
the  district  court  on  the  trial  of  this  cause;  and  we  think  the  court 
committed  no  error  by  so  doing.  If  the  sentence  is  one  that  the 
court  below  should  not  have  rendered,  it  is  the  duty  of  this  court  to 
modify  such  judgment,  and  direct  said  court  to  assess  the  proper  sen- 
tence.    Grim.  Code,  §  291. 

The  second  instruction  asked  by  defendant  was  properly  refused, 
as  its  equivalent  was  given  in  the  general  charge.  The  third  is  man- 
ifestly wrong,  in  that  it  requires  the  state  to  show  by  evidence  the 
design,  intent,  and  purpose  to  cheat  and  defraud  the  person  entitled 
to  such  fund;  and  reasonable  doubt  as  applicable  to  this  proposition 
is  absurd,  as  intent  must  ever  be  inferred  from  conduct  of  the  party, 
and  can,  from  the  nature  of  the  case,  never  be  established  as  an  affirm- 
ative fact.  The  fourth  was  given  with  a  modification  so  clearly  right 
that  it  seems  useless  to  dwell  on  it.  The  fifth,  sixth,  seventh,  and 
eighth  were  much  too  broadly  stated,  and  are  mere  abstract  proposi- 
tions, of  which  what  of  good  law  is  in  them  the  court  gave  in  substance, 
and  only  rejected  that  which  would  require  the  state  to  prove  things 
impossible  to  be  proven, — the  intent  of  a  party  in  any  of  his  acts. 
We  hold  that  the  intent  must  be  inferred  from  the  acts  of  a  party; 
that  the  law  raises  presumptions  as  to  intentions  from  actions;  and 
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if  the  act  is  proved,  the  defendant  must  establish  an  innocent  motive, 
or  the  law  presumes  that  he  contemplated  the  natural  result  of  his 
acts.  Acts  must  be  proved  beyond  a  reasonable  doubt.  The  inmost 
workings  of  the  human  heart,  of  reason,  cannot  be  proved,  but  must, 
of  necessity,  be  presumed;  and  to  instruct  a  jury  otherwise  is  an  ab- 
surdity.   These  observations  apply  to  every  of  the  instructions  asked 

and  modified  by  the  court. 
*290  It  is  contended  that  the  instruction  that  upon  the  failure  of  *a 
public  officer  to  pay  on  proper  demand  a  fund  which  came  to 
liis  hand  as  such  officer,  the  law  presumes  an  illegal  conversion,  etc., 
takes  from  the  jury  the  decision  of  the  question  of  the  guilt  of  the  de- 
fendant, and  instructs  them  that,  certain  facts  being  established,  the 
defendant  is  guilty,  and  they  must  so  find.  We  do  not  so  understand 
this  instruction.  Our  idea  in  asking  it  was  to  have  the  jury  under- 
stand that  when  it  was  established  that  the  defendant  had  the  prop- 
ertj  named,  and  that  he  refused  (when  he  should  surrender  it)  to  give 
it  up,  that  that  was  a  conversion  within  the  meaning  of  the  law,  and 
that  those  facts  being  established  the  burden  was  on  the  defendant  to 
show  a  lawful  excuse  for  the  detention.  In  other  words,  we  merely 
defined  what  all  law  books  established  as  a  "conversion"  in  the  ab- 
sence of  any  proof  to  the  contrary,  and,  in  addition,  the  idea  that 
^hen  a  conversion  by  the  defendant  was  established,  the  justification 
being  exclusively  within  the  knowledge  of  the  defendant,  the  law  im- 
posed upon  bim  the  burden  of  establishing  it  in  his  own  behalf. 
There  can  be  no  question  that  the  burden  of  proof  can  be  shifted  from 
^neside  to  the  other  in  criminal  cases.  In  larceny,  the  possession  of 
stolen  property  soon  after  it  was  stolen  throws  the  burden  of  proof  on 
the  prisoner  to  show  an  innocent  possession.  In  murder,  the  killing 
by  prisoner  being  proved,  with  no  circumstances  showing  the  motives, 
the  harden  is  upon  the  defendant  to  show  justification.  In  case  of 
itate  treasurer,  the  statute  defines  presumptions  almost  in  the  words 
of  this  instruction.  See  Gen.  St.  1868,  p.  984,  §§  66^  57;  People  v.. 
Dalton,  15  Wend,  581;  Roscoe,  Crim.Ev,  80.  No  better  established 
principle  can  be  found  than  that  a  lawful  demand  by  one  legally  au« 
tnorized  to  receive  from  one  legally  requested  to  surrender,  and  a  re^* 
fusal  to  surrender,  constitutes  a  conversion;  and  when  such  demand 
&nd  ref Qsal  is  established,  upon  whom  should  devolve  the  responsi- 
bility of  showing  a  legal  and  proper  reason  for  refusing  to  comply 
with  Buch  demand,  unless  the  defendant  who  made  such  refusal? 
The  general  rule  that  the  party  having  the  affirmative  of  any  propo- 
sition must  establish  it,  for  rarely  is  it  possible  to  establish  a 
^91  nega^tive,  demands  that  our  proposition  is  the  true  interpret 
tation  of  the  law.  And,  taken  with  the  fact  that  all  the  in- 
stmctions  given  by  the  court,  as  a  whole,  modify  this  instruction  so 
as  to  be  clearly  within  the  law,  as  contended  for  by  the  defendant,  we 
ve  unable  to  see  any  error  in  this  instruction  even  from  their  stand- 
point. 
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EiNGBTAN,  G.  J.  The  appellant  was  charged  with  the  offense  of 
embezzling  the  funds  in  the  county  treasury  of  Leavenworth  county. 
He  was  tried  and  convicted,  and  from  the  judgment  of  the  district 
court  appeals.  Several  errors  are  alleged,  two  of  which  raise  the  ques- 
tion of  the  sufficiency  of  the  information.  The  first  in  order  of  time 
as  well  as  in  importance  is  whether  the  law  of  1873,  page  177,  amend- 
ing section  88  of  the  crimes  and  punishment  act  of  the  General  Stat- 
utes, includes  within  its  provisions  a  county  treasurer.  So  much  of 
that  section  as  is  relevant  in  this  case  is  as  follows :  ''If  any  clerk, 
apprentice,  or  servant  of  any  private  person,  or  of  any  co-partnership, 
*  *  *  or  if  any  officer,  agent,  clerk,  or  servant  of  any  incorpora- 
tion, or  any  person  employed  in  such  capacity,  shall  embezzle  or  con- 
vert to  his  own  use,  or  shall  take,  make  way  with,  or  secrete,  with  in- 
tent to  convert  to  his  own  use,  without  the  assent  of  his  employer, 
any  goods,  rights  in  action,  or  valuable  security,  or  effects  whatsoever, 
belonging  to  any  person,  co-partnership,  or  corporation,  which  shall 
have  come  into  his  possession  or  under  his  care  by  virtue  of  such  em- 
ployment or  office,  he  shall,  upon  conviction  thereof,  be  punished  in 
the  manner  prescribed  by  law  for  stealing  property  of  the  kind  or 
value  of  the  articles  so  embezzled,  taken,  or  secreted.     *     *     *" 

Is  the  county  treasurer  such  an  officer  as  is  contemplated  by  the 
statute?  It  is  urged  with  great  ability  and  ingenuity  that  this  ques- 
tion must  be  answered  in  the  negative  on  the  ground  that  a  county 
is  not  a  corporation  within  the  meaning  of  the  term  as  used  in  the 
act,  and  that  this  is  apparent  from  the  language  used;  that  the  sec- 
tion provides  that  the  embezzlement  must  be  without  the  as- 
*292  sent  of  the  employer,  and  that  the  treasurer  *i8  not  the  em- 
ploye of  any  one,  and  even  if  it  should  be  held  that  the  county 
was  his  employer  it  could  not  in  any  way  "assent"  to  an  unlawful 
appropriation  of  its  funds.  Again,  it  is  urged  that  the  treasurer,  by 
giving  bond  as  required  by  law,  becomes,  not  a  bailee,  but  a  special 
insurer  of  the  public  funds  that  come  into  his  possession,  and  there- 
fore no  criminal  liability  attaches  to  him  for  any  use  he  may  make  of 
such  funds.  The  legislature,  having  made  him  an  insurer,  could  not 
have  intended  also  to  make  him  a  criminal.  The  course  of  reasoning 
is  only  suggested,  and  no  attempt  is  made  to  state  it  at  any  length. 
The  court  has  reached  a  different  conclusion  from  the  counsel  for  the 
appellant  on  this  point,  and  the  reasons  for  such  conclusion  will  be 
briefly  indicated. 

A  sketch  of  the  legislation  upon  the  subject  of  embezzlement  is 
given  by  Mr.  Bishop  in  the  second  volume  of  his  work  on  Criminal 
Law,  from  which  it  will  be  seen  that  from  the  time  our  ancestors 
thought  it  necessary  to  legislate  upon  this  subject  that  the  law  has 
been  gradually  enlarged  in  its  scope  as  from  time  to  time  society  re- 
quired such  action.  The  section  of  our  statute  quoted  above  embraces 
within  its  terms  a  much  greater  variety  of  classes  of  persons  who  can 
commit  the  crime  of  embezzlement,  and  a  much  greater  variety  of 
circumstances  under  which  it  can  be  committed,  than  was  provided 
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for  in  the  older  statutes  in  which  the  law  on  this  sabject  had  its  origin, 
and  in  some  respects  than  any  of  the  statutes  of  other  states  that  have 
come  under  our  notice.  It  is  not  necessary  to  point  out  these  changes 
except  in  one  instance,  and  that  is  the  substitution  of  the  word  "in- 
corporation" in  the  General  Statutes  of  1868  for  the  phrase  **incor* 
porated  company"  in  the  Compiled  Laws  of  1862  (section  82,  p.  301,) 
and  the  continued  use  of  this  word  in  the  Laws  of  1873,  while  in  this 
last  statute  the  word  ''corporation"  is  added  in  describing  the  parties 
whose  goods,  etc.,  may  be  embezzled.  This  change  must  have  been 
made  f^  a  purpose,  and.  in  our  judgment  it  was  intentionally  made 
80  as  to  include  many  persons  who  were  not  before  within  its  letter. 

The  substituted  word  in  the  General  Statutes  is  an  awkward 
*293    *one,  yet  still  it  expresses  its  purpose  with  sufficient  precision. 

While  the  word  "corporation,"  which  is  also  used  in  the  law 
of  1873,  is  a  better  one,  it  still  does  not  change  the  meaning.  Nei- 
ther the  revisers  nor  the  legislature  could  have  been  ignorant  of  the 
difference  between  private  and  public  corporations,  and  when  they 
substituted  a  term  that  embraced  all  corporations  for  a  phrase  that  evi- 
dently  included  only  a  voluntary  association  of  persons,  it  will  hardly 
do  to  say  that  they  did  it  for  the  sake  of  euphony.  The  same  revis- 
ers and  the  same  legislature  declared  that  counties  were  bodies  cor- 
porate, (section  1,  c.  25,)  and  must  have  known  that  the  change  in 
the  section  quoted  would  bring  within  its  terms  a  large  class  of  offi- 
cers of  municipal  corporations,  and  others  not  theretofore  embraced 
within  its  provisions.  Take  the  plain  terms  of  the  law  of  1873,  and 
the  declaration  that  counties  are  corporations,  and  there  can  be  little 
doabt  that  county  officers  are  embraced  within  the  letter  of  the  stat- 
ute. We  are  referred  to  the  legislation  of  other  states  to  show  that 
those  states  have  thought  it  necessary  to  enact  specific  laws  embrac- 
ing county  officers  although  their  statutes  in  reference  to  embezzle- 
ment were  very  similar  to  our  own.  The  inference  we  draw  from 
such  legislation  is  that,  as  it  has  been  found  necessary  elsewhere,  it 
may  have  been  thought  important  in  this  state;  and  certainly  it  was 
as  well  to  do  it  by  a  change  in  the  language  of  the  statute  of  embez- 
zlement as  by  a  separate  enactment.  Indeed  it  seems  to  us  the 
better  way.  If  the  agents  of  individuals  or  incorporated  compa- 
nies should  be  punished  for  certain  specified  offenses,  then  it  seems 
fit  that  the  agents  of  the  public  should  be  punished  for  a  like  offense. 
Nor  does  the  giving  of  a  bond  indicate  a  purpose  not  to  secure  the 
public  interests  by  punishing  those  who  wrongfully  execute  the  pub- 
lic trusts  confided  to  them.  Such  bonds  are  frequently  given  by  the 
employes  of  private  persons,  and  yet  that  would  not  be  claimed  as 
exempting  them  from  the  penalties  of  the  law  of  embezzlement. 
We  cannot  perceive  why  a  bond  should  have  any  other  effect  when 

required  by  law  than  when  exacted  by  contract.  This  view  is 
*294    strength^ened  by  reference  to  other  provisions  of  our  statutes 

which  inflict  severe  penalties  on  the  county  treasurer  for  much 
lesB  serious  offenses  than  the  one  charged  in  this  case.     See  Gen.  St.  § 
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78,  p.  270,  and  §  75,  p.  930.  It  is  urged  on  tbispoint  that -section 
51,  p.  264,  establishes  the  relation  of  debtor  and  creditor  between 
the  county  treasurer  and  the  public,  and  that  the  treasurer,  being  the 
debtor  for  the  funds  in  bis  possession,  cannot  be  guilty  of  embezzling 
what  is  his  own,  as  he  owes  it.  But  such  is  not  the  meaning  or  pur- 
pose of  that  section.  It  was  intended  to,  and  does,  prescribe  the 
method  of  keeping  the  treasurer's  books,  but  does  not  pretend  to  de- 
termine  the  relations  of  the  county  treasurer  to  the  county.  To  draw 
from  a  section  of  law  intended  to  provide  a  convenient  form  of  keep- 
ing an  account  an  inference  that  those  provisions  define  and  estab- 
lish the  relations  of  the  treasurer  to  the  county  is  hardly  warrantable, 
and  in  our  view  not  sound. 

It  is  argued  that  the  treasurer  cannot  be  included  because  he  has 
no  "employer,"  and  by  the  statute  the  offense  can  only  be  committed 
against  the  assent  of  the  employer.  One  thing  is  certain,  that  the 
treasurer  is  employed  in  his  office,  on  business  not  his  own,  and  not 
volunteered,  but  in  pursuance  of  certain  well-known  conditions.  All 
these  facts  constitute  an  employment,  and  also  an  employer  and  em- 
ploye ;  and  while  we  shall  not  attempt  to  define  who  is  the  employer, 
we  are  satisfied  that  there  is  one;  and  the  fact  that  that  employer 
cannot  authorize  the  illegal  use  of  the  funds  in  the  treasurer's  hands, 
only  simplifies  the  necessary  testimony,  but  does  not  change  the  con- 
struction of  the  law.  The  truth  is  that  in  the  original  English  stat- 
ute the  word  was  a  necessary  one,  and  has  been  retained  in  all  the 
changes,  although  in  some  respects  its  place  is  an  awkward  one.  It 
still  retains  its  place  in  our  statute,  and  if  there  is  any  supposable 
case  where  the  word  "embezzlement"  itself  does  not  presuppose  the 
non-assent  of  the  principal  or  employer,  it  must  be  in  a  case  where 
the  employer  is  legally  incapacitated  from  giving  such  assent. 

2.  Another  defect  alleged  is  that  the  information  fails  to  spe- 
*295     cifically  describe  the  property  charged  to  have  been  em^bezzled. 

The  information  charges  specifically  to  what  fund  each  por- 
tion of  the  total  charged  belongs,  but  does  not  describe  the  kinds  of 
money  embezzled.  In  transactions  such  as  are  now  under  consider- 
ation, running  through  a  long  period  of  time,  and  involving  large 
sums  of  money,  received  from  a  whole  community,  and  being  con- 
stantly changed  by  the  necessities  of  the  office,  such  a  description  of 
the  funds  is  impossible,  and  if  necessary  to  be  averred  must  be  proven, 
and  therefore  is  an  effectual  bar  to  all  prosecutions  under  the  law. 
Mr.  Bishop,  in  his  treatise  on  Criminal  Law,  after  showing  that  un- 
der the  English  statutes  the  courts  have  held  that  the  particular 
property  embezzled  must  be  specifically  described,  and  pointing  oat 
cases  where  such  description  would  be  impossible,  makes  upon  those 
decisions  these  observations:  "That  a  court  departs  from  its  duty 
when  it  does  not  allow  some  form  of  pleading  to  cover  every  offense 
known  in  the  law.  We  conclude,  consequently,  that  embezzlement 
may  in  reason  be  committed  under  the  circumstances  mentioned  in 
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this  section,  and  that  those  coarts  whioh  have  determined  otherwise 
have  erred."  Vol.  2,  §  815a.  We  are  not  forced  to  discuss  the  au- 
thorities on  this  pointy  for  the  change  in  the  law  necessarily  compels 
saeh  eonstmction  of  its  provisions  as  will  give  it  effect,  and  we  do 
not  think  that  the  reason  of  those  decisions,  when  applied  to  the 
agents  of  private  persons,  who  can  at  all  times  scrutinize  the  acts  of 
those  in  their  employ,  apply  to 'a  public  oiBoer.  The  public  at  large 
can  exercise  no  constant  supervision  o^er  his  acts,  nor  can  it,  like  a 
private  individual,  assume  the  direct  custody  of  the  funds  at  any  mo- 
ment. The  proper  authorities  may  require  him  to  account,  may  ex- 
amine the  funds  in  his  possession,  but  in  the  next  hour  all  these 
funds  may  be  changed,  long  before  the  act  of  embezzlement  is  done, 
or  the  intent  is  formed.  To  suppose  that  the  legislature,  when  they 
added  the  large  class  of  public  officers  to  those  who  might  be  amen- 
able to  the  law  for  the  offense  of  embezzlement,  intended  to  require 

proof  of  the  identity  of  the  money  embezzled,  or  a  description 
*296    of  it,  and  from  whom  it  *was  received,  is  to  infer  that  they 

intended  to  enact  a  law  the  enforcement  of  which  would  he 
impossible.  It  will  not  do  to  permit  an  artificial  rule  of  pleading, 
having  a  doubtful  foundation  in  reason,  to  lead  to  such  a  disastrous 
result.  This  exact  point  has  been  decided  in  Michigan  in  a  very  able 
opinion,  (People  v.  McEinney,  10  Mich.  54,)  and  we  but  follow  that 
decision  in  holding  that  the  information  is  not  defective  in  not  de- 
scribing precisely  the  funds  embezzled. 

3.  The  next  error  alleged  is  in  the  overruling  the  special  plea  of  de- 
fendant. These  are  the  essential  facts:  Smith  was  arrested  on  a 
charge  of  embezzling  the  sum  of  $67,000  of  the  funds  belonging  to 
the  county  of  Leavenworth.  The  information  charges  him,  in  the 
first  count,  with  embezzling  $67,378.42  belonging  to  divers  desig- 
nated funds  in  the  treasury  of  the  county  of  Leavenworth.  The  spe- 
cial plea  is  that  the  defendant  did  not  have  a  preliminary  examina- 
tion as  to  the  embezzlement  of  any  money  or  other  thing  belonging 
to  any  other  person  than  the  county  of  Leavenworth,  nor  did  he  waive 
his  right  to  such  examination.  The  court  upon  an  inspection  ruled 
against  the  defendant,  and  with  some  hesitation  we  conclude  cor- 
rectly. To  hold  that  thewarrant  of  a  justice  should  describe  the  of- 
fense as  accurately  as  the  information  would  in  most  cases  be  to  de- 
feat justice.  They  are  generally  unlearned  in  the  technicalities  of 
the  law,  and  describe  the  offense  in  general  terms,  while  the  infor- 
mation is  expected  to  be  more  exact  in  its  terms,  and  more  full  and 
accurate  in  its  statements.  We  think  the  main  purpose  of  the  re- 
quired preliminary  examination  was  reached  in  this  case,  and  the  de- 
fendant sufficiently  apprised  of  the  general  charge,  in  the  complaint 
before  the  police  judge,  of  what  offense  he  would  have  to  answer  in 
a  more  definite  charge  before  the  district  court. 

i.  The  remaining  questions  in  this  case  arise  upon  the  instruc- 
tions; and  while  the  counsel  for  the  appellant  in  general  terms  com- 
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plains  of  the  refusal  of  the  court  to  give  a  great  number  of  instructions, 

covering  many  pages,  yet  no  specific  error  is  pointed  out  ex- 
*297    cept  as  to  one  instruction  to  be  ^noticed  immediately.     Many 

of  these  instructions  so  refused  were  substantially  and  correctly 
given  elsewhere  in  the  charge,  and  so  were  properly  refused;  of 
others,  the  meager  statement  of  the  evidence  in  the  record  leaves  us 
unable  to  say  whether  they  were  relevant  to  any  testimony  in  the  case 
or  not.  In  this  state  of  the^case  we  cannot  say  that  any  of  the  in- 
structions were  improperly  refused.  One  of  the  instructions  given  is 
as  follows:  "The  statute  defining  the  crime  and  fixing  the  punish- 
ment for  embezzlement  was  designed  to  punish  the  fraudulent  or  il- 
legal conversion  of  money  or  property  intrusted  to  the  cate  of  the  per- 
sons named  in  the  statute,  and  as  a  safeguard  against  such  fraudulent 
or  illegal  conversion  of  such  property;  and  when  it  has  been  established 
that  the  funds  or  property  charged  has  reached  the  hands  of  the  officer, and 
that  the  same  wa^  not  forthcoming  when  properly  or  legally  demanded^ 
the  law  presumes  an  illegal  conversion  of  such  funds  or  property,  and 
the  burden  of  proving  the  legal  use  of  such  property  oi  money  is  upon 
the  officer."* 

The  last  part  of  this  instruction  lays  down  a  rule  to  which  we  can- 
not assent.  It  would  be  most  perilous  to  an  officer  who  had  faithfully 
discharged  responsible  duties  for  a  series  of  years,  handling  in  his 
official  capacity  large  amounts  of  money,  and  who  should  find  at  last 
that  there  was  a  deficiency  for  which  he  could  not  account,  or  replace, 
although^  for  a  sum  which,  compared  with  the  amounts  which  had 
passed  through  his  bands,  would  be  trivial.  In  such  a  case,  under 
the  instruction  given,  a  jury  would  be  compelled  to  find  a  verdict  of 
guilty,  although  they  might  believe  the  man  was  perfectly  honest. 
Nor  is  this  an  extreme  case.  Much  harder  ones  may  readily  be  imag- 
ined. In  every  case  the  jury  are  the  sole  triers  of  the  main  fact  of 
the  guilt  of  the  accused,  and  judges  of  the  testimony  establishing  each 
fact  necessary  to  constitute  the  main  fact.  The  facts  are  to  bo 
proven;  what  those  facts  show  is  for  the  jury  to  decide.  It  may  be 
considered  law  in  this  country  generally,  that  the  burden  of  proof  in 
criminal  cases  is  on  the  state,  and  that  this  burden  never  changes. 

It  is  true  that  there  are  some  decisions  seemingly  adverse  ta 
*298     this  opinion,  but  they  are  very  few,  and  do  not  *rest  on  sound 

reasoning.  The  accused  stands  on  the  presumption  of  his  in- 
nocence until  a  complete  case  is  made  against  him,  and  if  the  testi- 
giony  is  insufficient  on  any  point  he  must  be  acquitted.  These  rules 
lire  merely  stated.  Neither  the  public  nor  the  profession  is  interested 
in  the  discussion  of  questions  long  settled,  well  understood,  and  gen- 
iirally  acquiesced  in.  This  instruction,  we  think,  violates  these  rules^ 
and  is  therefore  erroneous.  In  the  argument  it  is  likened  to  an  ac- 
cused person  being  in  the  unexplained  possession  of  property  recently 
stolen.  The  cases  are  not  analagous.  In  the  latter  case  the  crime 
itself  is  already  proven.     The  possession  of  the  fruits  of  the  crime  i& 
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Boch  eyidence  as  authoriseB  the  jury  to  find  such  poBsesBor  guilty,  and 
whether  this  is  a  presnmption  of  law  or  fact,  or  no  preeumption  at  all, 
need  not  now  be  stated.  We  only  desire  to  point  out  the  difference 
between  the  two  oases.  In  the  one  case  it  is  used  to  prove  both  the 
offense  and  the  offender;  in  the  other  it  is  only  used  to  prove  the  per* 
petrator  of  a  crime  already  proven.  In  the  case  at  bar  such  evidence 
would  be  safficient  if  the  jury  believed  the  facts  showed  also  the  guilty 
iotent  of  the  accused  to  convert  the  property  to  his  own  use.  Ordi- 
naiily,  a  jury  might  well  draw  such  an  inference  from  such  facts ; 
bat  the  court  below  says  in  effect  that  they  are  compelled  to  draw  such 
an  inference,  and  this,  in  our  opinion,  is  an  unauthorized  assumption 
by  the  court  of  a  duty  that  belonged  exclusively  to  the  jury.  From 
the  proven  facts  the  jury,  not  the  court,  must  find  that  the  accused 
eonverted  the  money  to  his  own  use.  In  this  case  they  might  well 
hftve  found  him  guilty  from  the  facts  proven,  if  they  had  been  left  at 
liberty  to  weigh  the  value  of  these  facts,  as  well  as  any  others  neces- 
sary to  prove  the  guilt  of  the  accused.  We  are  not  certain  that  the 
instruction  misled  the  jury,  but  we  are  not  certain  that  it  did  not; 
and  as  it  is  clearly  erroneous,  on  this  ground  alone  we  are  constrained 
to  direct  a  reversal  of  the  judgment,  and  order  a  new  trial  in  accord- 
ance with  the  motion  of  the  appellant. 
(All  the  justices  concurring.) 


•899  ♦State  v.  GALvm  H.  Grahaic. 

July  Term;  1874. 

Appeal  by  the  state  from  district  court  of  Coffey  county. 
A.  M,  F.  Randolph,  Co.  Atty.,  for  the  State. 
SUdi  Fearl  and  R.  M.  Ruggles,  for  defendant. 

State  v.  Sidney  S.  Smith. 
July  Term,  1874. 

Appeal  by  the  state  from  district  court  of  Cherokee  county. 

H'.  H.  Whiteman,  Co.  Atty.,  and  Blair  dt  HiU,  for  the  State. 

McComas  d  McKeighan  and  H.  G.  Webb,  for  defendant. 

These  two  oases  were  heard  and  considered  in  this  court  in  connec* 
tion  with  the  preceding  case  of  State  v.  George  S.  Smith,  but  no  sep- 
arate opinion  was  written  except  the  brief  one  reversing  the  judg- 
ments. Graham  was  county  treasurer  of  Coffey  county,  and  Sidney 
S.  Smith  was  county  treasurer  of  Cherokee  county,  and  each  was 
prosecuted  by  information  for  embezzlemeu  t.  The  information  against 
V.  18k— 16 
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Graham  was  filed  on  the  twenty-third  of  February,  1874,  and  the 
charging  part  thereof  is  as  follows : 

"That  on  or  about  the  tenth  day  of  November,  1878,  in  the  said 
county  of  GofFey,  in  the  state  of  Kansas  aforesaid,  and  within  the  ju- 
risdiction of  this  court,  the  above-named  Calvin  H.  Graham,  being 
then  and  there  an  officer  of  a  certain  incorporation,  to-wit,  being 
then  and  there  the  county  treasurer  of  the  said  county  of  CofiFey, — 
the  said  county  being  then  and  there  an  incorporation  duly  organized 
and  existing  under  the  laws  of  the  state  of  Kansas, — certain  moneys, 
of  the  amount  of  $12,127.19,  and  of  the  value  of  $12,127.19,  and 
then  and  there  belonging  to  said  county  of  GofFey,  and  being  then 
and  there  moneys,  goods,  property,  and  effects  belonging  to  said 
county,  which  said  moneys  had  theretofore  come  into  the  possession 
and  under  the  care  of  him,  the  said  Galvin  H.  Graham,  by  virtue  of 
his  said  office  of  county  treasurer  of  said  county,  and  in  discharge  of 
the  duties  thereof,  did,  without  the  assent  of  the  said  county  of  Cof- 
fey, unlawfully,  fraudulently,  and  feloniously  embezzle  and  convert 
to  his  own  use,  contrary  to  the  form  of  the  statute  in  such 
*300  *case  made  and  provided,  and  against  the  peace  and  dignity 
of  the  state  of  Kansas." 

The  defendant  Graham  moved  to  quash  said  information  for  the 
following  reasons:  ''First,  that  the  said  information  does  not  state 
facts  sufficient  to  constitute  a  public  offense;  second,  that  said  in- 
formation is  not  direct  or  certain  as  to  the  offense  cbalrged;  third,  that 
said  information  does  not  state  the  facts  claimed  to  constitute  the  of- 
fense attempted  to  be  therein  charged  in  plain  and  concise  language, 
without  repetition." 

The  court  below,  at  the  May  term,  1874,  sustained  said  motion  and 
quashed  said  information,  and  adjudged  that  the  defendant  go  hence 
without  day;  to  which  ruling  and  judgment  the  state  excepted,  and 
brought  the  case  here  by  appeal. 

The  information  against  Sidney  8.  Smith  was  filed  on  the  sixteenth 
of  June,  1873.     The  charging  part  thereof  is  as  follows : 

"That  while  so  being  and  acting  as  such  county  treasurer  as  afore- 
said, and  on  the  second  day  of  July,  1872,  at  the  county  of  Cherokee 
aforesaid,  he,  the  said  Sidney  S.  Smith,  (then  being  over  the  age  of 
sixteen  years,)  willfully,  unlawfully,  wrongfully,  fraudulently,  cor- 
ruptly, and  feloniously  did  embezzle  and  convert  to  his  own  use, 
without  the  assent  of  said  county  of  Cherokee,  and  without  the  as- 
sent of  the  board  of  county  commissioners  thereof,  certain  moneys 
and  property  belonging  to  said  county  of  Cherokee,  to-wit.  United 
States  treasury  notes,  of  various  denominations,  to  the  amount  of 
five  thousand  dollars,  and  of  the  value  of  five  thousand  dollars; 
national  bank  notes,  of  various  denominations,  to  the  amount  of  five 
thousand  dollars,  and  of  the  value  of  five  thousand  dollars;  gold  coin 
of  the  United  States,  of  various  denominations,  to  the  amount  of 
three  thousand  dollars,  and  of  the  value  of  three  thousand  three  hun- 


MLSSOURI  RIVER,  FT.  S.  <&  Q.  R.  CO.  V.  MORRIS.  227 

dred  dollars;  silver  coin  of  the  United  States,  of  varioas  denomina- 
tions, to  the  amount  of  one  thousand  dollars,  and  of  the  value  of  oue 
tbousand  dollars, — all  of  which  said  treasury  notes,  national  bank 
notes,  and  gold  and  silver  coin»  were  then  and  there  the  property, 
moneys,  'goods,  and  chattels  of  the  said  county  of  Cherokee,  and 
which  said  property  and  money,  at  and  before  the  time  of  the 
*301  said  embezzlement  and  conversion  thereof,  as  *aforesaid,  by 
said  Sidney  S.  Smith,  had  come  into  the  hands  and  possession 
of  the  said  Sidney  S.  Smith  as  county  treasurer  as  aforesaid,  and  by 
Tirtae  of  his  said  office  of  county  treasurer  of  said  county  of  Cherokee, 
contrary  to  the  statutes  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Kansas/' 

A  motion  to  quash  said  information  was  filed  by  the  defendant, 
stating  grounds  therefor,  as  follows : 

**First^  that  said  information  does  not  state  facts  sufficient  to  con- 
stitute a  pnblio  offense;  second,  that  section  88  of  chapter  31  of  the 
General  Statutes  of  the  state  of  Kansas  is  repealed,  and  was  repealed 
by  the  legislature  of.  said  state  before  the  institution  of  this  proceed- 
ing; third,  that  the  provisions  of  law  defining  and  punishiiDTg  em- 
bezzlement in  the  state  of  Kansas  did  not  and  do  not  affect  or  in- 
ckde  public  officers." 

The  district  court,  at  the  June  term,  1873,  sustained  said  motion 
toqaash,  and  made  an  order  discharging  the  defendant*  The  state 
appealed. 

EiNGHAN,  C.  J.  For  the  reasons  stated  in  the  case  of  State  v. 
George  S.  Smith,  just  decided,  each  of  the  above  entitled  cases  is  re- 
versed, and  remanded  for  further  proceedings. 

(All  the  justices  concurring.) 


•302    ♦MissouBi  EivBR,  Ft.  S.  &  G.  E.  Co.  r.  0.  A.  Morris,  Treas. 

July  Term,  1874. 

L  Indian  Ijands:  Cherokee  Neutral  Ijands:  When  Subject  to  Tax- 
ation. By  contract  with  the  secretary  of  the  interior,  Mr.  James  F.  Joy 
became  the  purchaser  of  a  tract  in  soutli-eastern  Kansas,  known  as  the 
**Gherokee  Neutral  Lands."  By  the  terms  of  that  contract  lands  were 
patented  as  paid  for.  Having  paid  for  and  received  patents  for  a  por- 
tion of  these  lands,  in  March,  1869,  Mr.  Joy  assigned  his  contract  to  the 
plaintiff  in  error.  On  the  eighth  of  August,  1870,  the  plaintiff  paid  the 
balance  of  the  purchase  money,  and  on  the  second  of  November,  1870» 
received  a  patent  for  the  remainder  of  said  lands.  Held,  that  these 
lands  paid  for  on  the  eighth  of  August,  and  patented  on  the  second  ol 
November,  1870,  were  not  subject  to  taxation  for  the  year  1870. 

8>  Pnblio  Lands:  Granted  to  Bailroads:  When  Subject  to  Taxation. 
On  the  twenty-fifth  of  July,  1866,  congress  passed  an  act  entitled  *' An 
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act  granting  lands  to  the  BtaJte  of  Kai^sas  to  aid  in  the  construction  of 
the  Kansas  &  Neosho  Valley  Kailroad,  and  its  extensions  to  Red  river." 
By  the  terms  of  this  act,  upon  the  certificate  of  the  governor  of  Kansas 
that  any  ten  consecutive  miles  of  this  railroad  h^  been  completed, 
patents  were  to  issue  directly  to  the  Kansas  &  Neosho  Yalley  Railroad 
Company  for  the  lands  opposite  such  completed  section,  and  so  for  each 
successive  section.  No  action  on  the  part  of  the  state  was  in  tenns 
called  for.  The  said  railroad  company,  now  the  Missouri  River,  Fort 
Scott  &Gulf  Railroad  Company,  as  required,  formally  accepted  the  grant 
with  its  terms  and  conditions.  Prior  to  1870  it  had  complied  with  all 
the  terms  and  conditions  of  .the  grant  required  to  be  performed  by  it. 
The  state  of  Kansas  took  no  action  in  reference  to  this  matter  until 
March,  1871,  when  the  legislature  passed  a  joint  resolution  formally  ac- 
cepting the  grant.  No  patents  had  issued  for  certain  of  the  lands  within 
this  grant  in  Bourbon  county  up  to  April  21, 1871.  Held,  that  they  were 
nevertheless  subject  to  taxation  for  the  year  1870.^ 

Error  from  Bourbon  district  court. 

The  case  is  stated  in  the  opinion. 
•803     *C.  W,  Blair  and  Wallace  Pratt,  for  plaintiff. 

The  decision  of  the  supreme  court  of  the  United  States  in  the- 
Case  of  The  Kansas  Indians,  5  Wall.  737,  being  decisive  of  the  ques- 
tion of  exemption  from  taxation  of  all  lands  owned  by  Indians  whose 
tribal  organization  was  preserved,  leaves  the  only  question  for  solu- 
tion hereto  be  whether  the  legal  and  equitable  title  to  the  lands  were 
in  the  United  States,  or  the  Cherokee  tribe  of  Indians,  or  in  both,  at 
the  time  of  the  levy  of  this  tax,  or  whether  the  complete  equitable 
title  had  passed  to  the  plaintiff.  It  is  a  matter  of  history,  and  famil- 
iar to  every  member  of  this  court,  that  the  "Cherokee  Neutral  Lands'* 
are  a  part  of  the  "Louisiana  Purchase,"  acquired  by  the  United  States 
from  the  French  republic  by  the  treaty  of  April  30,  1803,  and  that, 
by  the  second  article  of  the  treaty  .of  December  2^,  1835,  between  the 
United  States  and  the  Cherokee  Nation,  these  lands  were  ceded  to 
said  nation.  7  U.  S.  St.  at  Large,  478.  By  the  provisions  of  this 
treaty  of  cession  to  the  Gherokees,  the  United  States  government  re^ 
newed  its  pledge  and  guaranty  of  protection  eontained  in  former 
treaties  with  the  Cherokee  Nation,  and  also  stipulated  that  these 
ceded  lands  should  never  be  included  within  the  territorial  limits  or 
jurisdiction  of  any  state  or  territory  without  the  consent  of  said  In- 
dians. Afterwards,  and  in  August,  1866,  another  treaty  was  made 
and  proclaimed  between  the  United  States  and  the  Cherokees,  the 
first  paragraph  of  the  seventeenth  article  of  which  is  as  follows : 

"Art.  17.  The  Cherokee  Nation  hereby  cedes,  in  trust,  to  the  United 
States,  the  tract  of  land  in  the  state  of  Kansas  which  was  sold  to  the 
Gherokees  by  the  United  States,  under  the  provisions  of  the  second 
article  of  the  treaty  of  1835,  and  also  that  strip  of  the  land  ceded  to 
the  nation  by  the  fourth  article  of  said  treaty,  which  is  included  in 

*See.  also,  County  of  Saline  v.  Young,  18  Kan.  448;  Kansas  Pac  Ry.  Co»  ▼. 
Gulp,  9  Kan.  81,  and  note. 
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the  state  of  Kansas;  and  the  Cherokees  consent  that  said  lands  may 
be  inelnded  in  the  limits  and  jnrisdiotion  of  said  state/'  14  U.  8. 
St.  at  Large,  799. 

Gonnsel  for  defendant  in  error»  as  we  understand,  admits  that 
*304    the  lands  were  exempt  from  taxation  under  the  treaty  *of  1885, 

but  he  asserts  that  they  were  so  exempt  only  in  pursuance  of 
that  provision  of  said  treaty  which  stipulated  that  the  lands  should 
never  be  included  in  the  limits  or  jurisdiction  of  any  state  or  terri- 
tory without  the  consent  of  the  Indians.  From  this  he  deduces  the 
proposition  that  consent  that  the  lands  be  included  in  the  limits  and 
jorisdiction  of  the  state  of  Kansas  having  been  given  by  the  Indians 
in  the  seventeenth  article  of  the  treaty  of  1866,  above  quoted,  from 
that  time  they  ^ere  subject  to  taxation.  We  claim  that  these  lands 
were  exempted  from  taxation  by  the  treaty  of  1835,  and  from  any 
other  interference  of  state  or  territorial  authority,  not  alone  because 
of  the  stipulation  above  referred  to,  but  because  they  were  ceded  un- 
der the  assured  protection  of  the  government,  and  for  the  purpose  of 
a  home  for  themselves  and  their  descendants,  to  a  nation  of  Indians 
which  at  the  time  kept  up,  and  ever  since  has  preserved,  its  tribal 
organization, — a  tribe  which  has  always  been  recognized  by  the  po- 
litical and  judicial  departments  of  the  government  as  a  state,  capable 
of  making  treaties,  managing  its  own  afFairs,  and  subject  only  to  the 
contrd  of  the  government  of  the  United  States.  "'The  acts  of  our 
government  plainly  recognize  the  Cherokee  Nation  as  a  state,  and  the 
coarts  are  bound  by  these  acts.''  Cherokee  Nation  v.  State,  5  Pet. 
15.  And  see  Cases  of  The  Kansas  Indians,  5  Wall.  737;  The  Wea 
Indians,  5  WaD.  757;  The  Miamis,  6  Wall.  760;  The  New  York  In- 
dians, 5  Wall.  761.  And  in  County  of  Douglas  v.  Union  Pac.  Ey.  Co. 
5  Kan.  *615,  this  court  decided  that,  "as  long  as  the  title  to  land  ly- 
ing within  an  Indian  reserve  remained  in  the  United  States,  or  in  the 
Indians,  or  in  both,  the  land  is  not  taxable  by  the  state."  The  lands 
in  question  in  that  case  were  parcel  of  certain  lands  ceded  by  the  Del- 
aware tribe  of  Indians  to  the  United  States  by  the  treaty  of  1854. 
Nowhere  in  that  treaty  is  there  any  provision  exempting  the  lands 
80  ceded  from  taxation,  nor  any  provision  that  they  should  never  be 
included  within  the  limits  or  jurisdiction  of  any  state  without  the  con- 
sent of  the  Indians.     And  see  McCracken  v.  Todd,  1  Kan.  *148. 

The  plaintiff  in  error  claims  that  the  clause  above  quoted 
*%5    *from  the  seventeenth  article  of  the  treaty  of  1866  had  the 

effect  simply  of  including  the  lands  in  question  within  the 
territorial  boundaries  of  the  state  of  Kansas,  and  in  no  other  respect 
changed  the  relative  rights  of  the  Indians  and  said  state.  The  lan- 
gnage  used  in  the  treaty  admits  of  no  other  or  different  construction. 
The  word  ** jurisdiction"  is  evidently  used,  not.  as  descriptive  of  the 
power  of  or  right  of  exercise  of  authority  by  the  state,  but  of  the  ter- 
ritory to  which  such  power  and  authority  extend.  Had  the  intention 
been  to  subject  th$  lands  to  the  jurisdiction  of  the  state,  how  easy, 
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appropriate,  and  free  from  all  donbt  as  to  meanings  to  have  said  that 
they  consented  that  said  lands  might  be  included  in  the  limits  and 
subject  to  the  jurisdiction  of  the  state  of  Kansas, 

Again,  the  object  of  the  Gherokees,  in  ceding  these  lands  to  the 
United  States  in  trust,  was,  as  article  17  of  the  treaty  plainly  indi- 
cates and  provides,  to  have  them  sold,  and  the  proceeds  applied  to 
the  use  of  the  Indians.  It  is  evident  that  no  purchaser  could  have 
been  found  for  them,  and  it  is  also  evident  that  the  United  States 
government  would  never  have  consented  to  a  sale  of  these  lands,  ex- 
cept possibly  to  some  other  tribe  of  Indians,  unless  they  were  or 
could  be  included  in  some  state  or  territory.  Under  the  stipulation 
in  the  treaty  of  1835,  the  provisions  of  the  act  organizing  the  terri- 
tory, and  the  act  of  admission  of  the  state  of  Eansas.intO  the  Union, 
these  lands  never  could  have  been  included  in  the  limits  of  said  state 
until  the  Cherokees  should  signify  their  assent  to  the  president  of  the 
United  States  to  be  so  included.  Hence  the  necessity  for  the  clause  of 
assent  in  the  seventeenth  article  of  the  treaty  of  1866.  No  such  ne- 
cessity existed  for  any  consent  on  the  part  of  the  Indians  that  these 
lands  should  be  subject  to  the  laws  and  jurisdiction  of  said  state.  So 
soon  as  the  same  were  sold  and  paid  for,  and  the  title  of  the  Indians 
and  the  United  States  government  extinguished,  these  lands  became 
freed  from  the  control  of  the  federal  government,  and  at  once  became 
subject  to  the  laws  of  the  state  of  Kansas,  and  liable  to  taxation. 

Whenever  the  supreme  court  of  the  United  States  has  been 
*306     ^called  upon  to  construe  treaties  between  the  government  and 

Indian  tribes,  it  has  always  adoptedrules  of  interpretation  favor- 
able to  the  Indians,  (Worcester  v.  State,  6  Pet.  582 ;  Case  of  Miamis,  5 
Wall.  760;)  hence  there  can  be  no  doubt  whatever  but  that  our  con- 
struction must  be  sustained.  No  one  will  seriously  claim  that  it  was  the 
intention  of  the  Cherokees,  in  making  this  treaty,  to  subject  these 
lands  to  the  jurisdiction  and  laws  of  the  state  of  Kansas,  and  conse- 
quently to  a  liability  to  taxation.  By  consenting  that  they  might  be 
included  within  the  boundaries  of  the  state,  they  did  what  was  ab- 
solutely essential  to  accomplish  the  object  they  had  in  view  in  mak- 
ing the  cession  of  these  lands  to  the  United  States,  to-wit,  a  sale  at 
the  price  specified  in  the  treaty.  A  further  consent  that  the  land 
should  be  subject  to  the  laws  of  the  state  in  nowise  aided  the  accom- 
plishment of  this  object,  because,  as  we  have  shown,  so  soon  as  they 
should  be  sold  and  paid  for,  and  the  rights  of  the  Indians  extinguished, 
precisely  this  result  would  be  accomplished.  Nor  could  such  consent 
have  been  of  any  advantage  whatever  to  the  Indians.  On  the  con- 
trary, it  would  have  been  greatly  to  their  pecuniary  prejudice.  No 
one  could  tell  when  these  lands  would  be  sold.  In  fact,  they  were 
not  sold  till  about  two  years  had  elapsed  after  the  making  of  this 
treaty.  They  might  not  have  been  sold  for  years,  and  in  the  mean 
time  the  Indians,  in  order  to  save  their  lands  from  sale  for  taxes, 
would  have  been  required  to  pay  a  lai^e  sum  of  .money  annually  to 
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the  state  of  Kansas,  and  for  what  consideration  ?  Absolutely  none. 
Under  the  provisions  of  the  contract  between  the  secretary  of  the 
interior  and  Mr.  Joy,  it  is  apparent  from  the  agreed  statement  of  facts 
in  this  case  that,  at  the  time  of  the  levy  and  assessment  of  the  tax  in 
question,  the  plaintiff  in  error,  assignee  of  Mr*  Joy,  had  neither  the 
l^al  nor  eqaitable  title  to  that  portion  of  the  neutral  lands  situate  in 
Bonrbon  county.  The  legal  title  was  in  the  United  States,  and  the 
equitable  in  the  Gherokees.  The  plaintiff  in  error  had  "a  mere  con- 
tingent, conditional,  and  inchoate  equity,"  liable  to  be  forfeited 
*307  by  its  failure  to  pay  for  the  same  accord*ing  to  the  terms  of 
the  contract  of  purchase.  In  the  language  of  Mr.  Justice 
Valentinb,  in  Parker  v.  Winsor,  5  Kan.  *373;  "The  legal  title  has 
not  passed  because  the  patent  has  not  yet  been  issued;  and  the  equi- 
table title  has  not  passed  because  it  has  not  yet  been  paid  for,  and  be* 
^anse  it  is  clearly  the  intention  of  the  parties,  as  indicated  in  the  treaty, 
that  soch  title  shall  not  pass  until  the  land  is  fully  paid  for. "  And,  again, 
in  County  of  Douglas  v.  Union  Pac.  Ky.  Co.,  6  Kan.  *623,  the  same  jus- 
tice says :  "The  legal  title  to  land  never  passes  until  the  legal  evidence 
of  sueh  title  is  executed,  and  the  equitable  title  probably  never  passes 
until  everything  has  been  done  so  that  the  land  cannot  be  forfeited. "  It 
would  be  difficult  to  frame  a  contract  in  which  "time*'  should  be  made 
more  of  its  essence  than  in  the  one  under  which  these  lands  were  pur- 
chased, or  one  in  which  the  rights  of  the  Indians  could  have  been  more 
carefully  guarded.  No  right  of  possession  was  given  to  the  purchaser, 
thus  avoiding  the  acquiring  of  an  equity  by  the  making  of  improve* 
ments  upon  the  lands.  Equally  was  the  claim  of  an  equity,  based 
upon  part  payment,  guarded  against,  by  providing  that  whenever 
the  sum  of  §50,000  or  more  of  principal  should  be  paid,  the  govern- 
ment would  set  off  and  patent  to  the  purchaser  a  number  of  acres  cor- 
lesponding  to  the  number  of  dollars  so  paid.  As  appears  from  the 
agreed  statement  of  facts,  this  provision  of  the  contract  was  faithfully 
observed;  so  that,  at  the^time  of  the  levy  of  the  tax  in  question,  the 
government  bad  not  received  one  single  dollar  from  the  purchaser  for 
which  it  had  not  conveyed  to  him  a  corresponding  acre  of  these  lands. 
The  lands  mentioned  in  the  second  cause  of  action  of  the  petition, 
at  the  time  of  the  levy  of  the  tax  against  them,  were  the  property  of 
the  United  States,  and,  as  such,  exempt  from  taxation  by  the  state  of 
Kansas.  These  lands  are  parcel  of  a  grant  by  the  United  States  to 
the  state  of  Kansas,  for  the  use  of  the  plaintiff  in  error,  by  an. act  of 
congress  entitled  *"  An  act  granting  lands  to  the  state  of  Kansas  to  aid 
in  the  construction  of  the  Kansas  &  Neosho  Valley  Railroad 
•308  and  its  extensions  to  Red  river,"  approved  July  25, 1866,  *By 
this  act  certain  conditions  were  imposed  upon  plaintiff  in  error. 
One  provided  for  a  formal  acceptance  of  the  terms  and  conditions  of  the 
grant  by  the  railroad  company  within  one  year ;  another  prescribed  the 
iind  of  road  that  should  be  built;  and  another,  that  the  railroad  com- 
pany should  not  dispose  of  or  incumber  the  land  so  granted  under  the 


232  CAliBAS  BEPOBTB. 

provisions  of  said  act.  It  is  admitted  that  plaintiff  in  error,  (then  tbe 
Kansas  <Sc  Neosho  Valley  Railroad  Company,)  at  the  time  of  the  levy  of 
the  tax  against  these  lands,  had  complied  with  all  of  the  conditions  of 
the  grant  on  its  part  to  be  performed.  It  is  also  admitted  that  the 
state  at  that  time  had  not  accepted  and  did  not  accept  snch  grant  un- 
til the  second  of  March,  1871,  when  a  formal  resolution  was  passed 
by  the  legislature  of  tbe  state  accepting  the  same.  We  claim  that, 
notwithstanding  such  compliance  on  the  part  of  the  plaintiff  in  error 
with  all  of  the  conditions  of  this  grant,  no  such  complete  equitable 
title  to  the  lands  in  question  had  passed  to  it  at  the  time  of  the  levy 
of  this  tax  as  to  entitle  it  to  a  conveyance  by  the  Unitecl  States  of  the 
legal  title,  but  that  this  equitable  title  as  well  as  the  legal,  still  re- 
mained in  the  United  States,  because  (1)  there  had  been  no  accept- 
ance of  the  grant  by  the  state  of  Kansas.  This  grant  was  made  di- 
rectly to  the  state  of  Kansas  for  the  use  of  the  plaintiff  in  error,  thus 
constituting  the  state  the  trustee,  and  the  railroad  company  the  cestui 
que  trmU  In  all  deeds  or  grants  made  directly  to  a  trustee  for  the 
use  of  another,  there  must  be  some  sort  of  an  acceptance  by  the 
trustee  in  order  to  make  such  deed  or  grant  operative;  and  no  pre- 
sumption of  acceptance  can  obtain  where  the  state  is  named  as  trustee 
unless  there  has  been  some  action  of  its  legislative  department, 
through  which  alone  the  state  can  act,  indicating  at  least  a  knowledge 
on  their  part  of  the  terms  and  conditions  of  such  deed  or  grant.  (2) 
The  United  States,  in  prohibiting  the  railroad  company  from  dispos- 
ing of  or  incumbering  these  lands  until  the  patent  should  be  given  it 
under  the  provisions  of  the  grant,  clearly  and  unmistakably  show 

that  it  was  their  intention  that  no  interest  whatever  in  these 
*809     lands  ^should  pass  to  the  railroad  company  until  these  patents 

had  been  executed,  but  that  the  entire  equitable,  as  well  as  the 
legal,  title  should  remain  in  tbe  United  States.  At  the  time  of  the 
levy  of  this  tax  no  patent  for  any  of  these  lands  had  been  made,  and 
hence  no  such  interest  in  them  had  passed  from  the  United  States  to 
the  railroad  company  as  to  render  them  liable  to  taxation  by  the 
state.  Act  of  Admission,  §  2,  subd.  6 ;  Parker  v.  Winsor,  5  Kan. 
♦362;  County  of  Douglas  v.  Union  Pao,  By.  Co.,  *615. 
W,  J.  Bawderif  for  defendant  in  error. 

The  entire  equitable  and  beneficial  interest  and  title  to  said  nen* 
tral  lands  were,  at  the  time  of  the  levy  of  taxes  thereon  for  1870, 
and  since  the  year  1868  had  been,  vested  in  the  plaintiff  in  error,  or 
its  grantor,  James  F.  Joy.  Plaintiff  in  error  contends  that  said  lands 
were  exempted  from  taxation  by  the  organic  act  and  act  of  admission 
until  the  consent  of  tbe  Indians  should  be  obtained,  and  that  the 
consent  given  in  the  seventeenth  article  of  the  treaty  of  1866  "had 
the  effect  simply  of  including  these  lands  in  the  boundaries,  and  mak* 
ing  them  subject  to  the  process  of  the  courts  of  the  state  of  Kansas.  '* 
Is  this  a  fair  deduction  9  The  second  proviso  of  the  organic  act  pro- 
Tides  that  nothing  in  said  act  shall  be  construed  **to  include  any  ter- 
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ritoiy  which  by  treaty  with  any  Indian  tribe  is  not,  without  the  con- 
sent of  said  tribe,  to  be  included  within  the  territorial  limits  or  juris- 
diction of  any  state  or  territory,  but  all  such  territory  shall  be  ex« 
cepted  out  of  the  boundaries  and  constitute  no  part  of  the  territory  of 
Kansas  until  said  tribe  shall  signify  their  assent  to  the  president  of 
the  United  States  to  be  included  within  the  said  territory  of  Kansas." 
Gen.  St.  1868,  p.  26.  In  section  1  of  the  act  of  admission  (G-en.  St. 
67)  the  identical  words  are  used  as  above  quoted,  with  the  exception 
that  the  word  "state"  is  substituted  for  "territory,"  and  the  word 
"such"  for  "any."  This,  then,  is  the  law,  if  any  there  be,  under  which 
these  lands  are  exempted  from  taxation :  because  they  are  not  in- 
daded  within  the  territorial  limits  or  jurisdiction  of  the  state  of  Kan- 

sas. 
*310    *What  is  the  language  used  in  the  treaty,  which  the  plaintiff 

in  error  claims  had  the  effect  simply  of  including  these  lands 
within  the  boundaries  of  the  state,  and  making  them  subject  to  the 
process  of  the  courts  thereof?  In  article  17  of  the  treaty  of  August 
11,  1866,  are  these  words:  "and  the  Cherokees  consent  that  said 
lands  may  be  included  in  the  limits  and  jurisdiction  of  the  said  state." 
If  the  excluding  of  these  lands  from  the  limits  and  jurisdiction  of  the 
^tate  prohibits  the  state  from  taxing  the  same  until  consent  is  given 
by  the  Indians,  then  consent  given  by  said  Indians  that  said  lands 
may  be  included  in  the  limits  and  jurisdiction  of  the  state  removes 
the  prohibition.  But  the  treaty  of  1866  not  only  removed  the  prohibi- 
tion imposed  by  the  organic  act  and  the  act  of  admission,  but  it  went 
farther:  it  made  the  United  States  the  trastee  of  the  Cherokee  Na- 
tion for  the  sale  of  said  lands,  and  authorized  the  secretary  of  the 
interior, acting  for  the  United  States,  "to  sell  such  lands  to  the  high- 
est bidder.**  It  is  admitted  in  the  agreed  statement  of  facts  "that  in 
parsuance  of  the  provisions  of  said  article  17  of  said  treaty,  as 
amended  by  the  United  States  senate,  and  of  a  supplemental  article 
thereto  ratified  June  6,  1868,  James  P.  Joy,  on  the  eighth  of  June 
1868,  entered  into  a  contract  in  writing  with  0.  H.  Browning,  then 
secretary  of  the  interior  department  of  the  United  States,  for  the  pur- 
chase of  said  lands;  that  on  or  about  the  first  day  of  March,  1869, 
said  James  P.  Joy  assigned  and  conveyed  to  the  plaintiff  all  of  his 
right,  title,  and  interest  in  and  to  said  contract  of  the  date  of  June 
8, 1868."  Did  not  the  contract  of  James  P.  Joy  with  the  secretary 
of  the  interior  confer  an  equitable  title  upon  said  Joy?  If  not,  what 
office  did  the  contract  perform  ?  It  is  not  claimed  that  there  were 
any  special  conditions  incorporated  in  said  contract,  and  the  presump- 
tion is  that  the  contract  was  such  as  is  usual  for  the  sale  of  land ; 
and  in  fact  the  contract  itself  shows  that  no  conditions  were  imposed ; 
that  it  was  an  ordinary  contract  for  the  sale  of  land,  in  which  the 

grantor  uses  the  words  "agrees  to  sell,  and  hereby  doth  sell,'* 
*311    etc.     It  is  a  well-settled  princi*ple  that  equity  considers, 

where  land  is  sold  on  credit,  and  the  deed  is  to  be  made  when 
the  porehase  money  is  paid,  that  the  land  at  ihe  tiihe  of  the  "purchase 
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becomes  the  vendee's,  and  the  parohase  money  the  vendor's;  thai 
the  vendor  becomes  the  trustee  of  the  vendee  with  respect  to  the  land^ 
and  the  vendee  the  trustee  of  the  vendor  with  respect  to  the  purchase^ 
money.  Giute  v.  Bobison,  2  Johns.  595 ;  Watson  v.  Le  Row,  6  Barb» 
481;  Howard  v.  Babcock,  7  Ohio,  73-81;  Washb.  Real  Prop.  424, 
426.  In  the  case  of  Parker  v.  Winsor,  5  Kan.  *869,  cited  by  plain- 
tifif,  the  treaty  under  which  the  sale  to  the  Union  Pacific  Railway 
Company  was  made,  provides  that  *'none  of  said  lauds  shall  be  sub- 
ject to  taxation  until  the  patents  have  been  issued  therefor;"  but  in 
the  treaty  under  which  the  sale  was  made  in  the  case  at  bar  "the 
Gherokees  consent  that  said  lands  may  be  included  in  the  limits  and 
jurisdiction  of  the  said  state."  In  Parker  v.  Winsor  the  court  says: 
"But  in  this  case  neither  the  legal  nor  equitable  title  has  passed. 
The  legal  title  has  not  passed  because  the  patent  has  not  yet  been 
issued;  and  the  equitable  title  has  not  passed  because  it  has  not  yet 
been  paid  for,  and  because  it  is  clearly  the  intention  of  the  parties, 
as  indicated  in  the  treaty,  that  such  title  shall  not  pass  until  the  land 
is  fully  paid  for."  And  the  same  principle  was  decided  in  County  of 
Douglas  V.  Union  Pac.  Ry.  Co.,  5  Kan  *615.  In  the  case  at  bar 
there  is  no  such  intention  expressed  or  implied,  and  no  such  condi- 
tions imposed.  If  the  equitable  title  did  not  pass  because  of  the  pro* 
visions  of  that  treaty  and  the  intention  of  the  parties  that  it  should 
not  pass,  then,  by  a  parity  of  reasoning,  in  the  case  at  bar,  when  no 
such  intention  and  no  such  provisions  exist,  the  equitable  title  did  pass. 

As  to  the  taxes  sought  to  be  enjoined  in  the  second  count  in  plain- 
tiff's petition^  their  validity  would  seem  to  be  settled  by  the  agreed 
statement  of  facts.  It  is  true  that  the  act  granting  the  lands  to  the 
plaintiff  in  error  did  impose  some  conditions  upon  said  railroad  com- 
pany, but  it  is  agreed  that  said  plaintiff  in  error  had,  at  the  time  of 
said  levy,  "complied  with  all  the  conditions  of  said  grant  on  its  pari 
to  be  performed," leaving  nothing  but  the  naked  legal  title  in 
*312  the  ^United  States.  The  plaintiff  company,  then,  had  accepted 
the  grant  within  one  year  after  the  passage  of  said  act,  and 
prior  to  July  25,  1867:  and  upon  the  acceptance  thereof  the  equi- 
table title  passed  to  the  plaintiff  in  error.  There  is  no  provision  which 
makes  it  necessary  that  the  state  of  Kansas  should  accept  the  trust. 

Brewbr,  J.  The  plaintiff  in  error  filed  its  petition  in  the  district 
court  of  Bourbon  county  against  the  defendant  in  error  to  enjoin  the 
collection  of  a  tax  levied  in  the  year  1870  against  certain  real  estate 
of  the  plaintiff,  and  containing  two  causes  of  action.  The  first  is  to 
enjoin  a  tax,  amounting  to  about  $10,000,  levied  against  that  portion 
of  the  "Cherokee  Neutral  Lands"  lying  in  Bourbon  county,  and  to 
which  the  plaintiff  acquired  title  by  patent  from  the  United  States 
bearing  date  November  2,  1870.  The  petition  alleges  that,  at  the 
time  of  the  levy  of  this  tax,  the  plaintiff  had  neither  the  legal  nor 
equitable  title  to  these  lands,  but  that  they  were  in  the  United  States 
government  and  the  Cherokee  tribe  of  Indians,  and  hence  the  lands 
were  exempt  from  taxation.     The  second  oause  of  action  is  to  enjoin 
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the  soUeotion  of  a  tax  levied  against  certain  lands  granted  by  the 
United  States  government  to  the  state  of  Kansas  to  aid  in  the  oon- 
Btraction  of  the  railroad  of  the  Kansas  &  Neosho  Yaliey  Bailroad  Com- 
pany, (the  former  corporate  name  of  the  plaintiff,)  by  an  act  of  con- 
gress approved  July  25, 1866,  which  grant  had  not  been  accepted  by 
the  state  of  Kansas  at  the  time  of  the  levy  of  said  last-mentioned  tax. 
The  facts  were  agreed  between  the  respective  parties,  and  are  con- 
tained in  a  written  stipulation  on  file  herein,  which,  by  order  of  the 
eoort  below,  was  made  a  part  of  the  record.  The  court  below  found 
for  the  defendant,  and  rendered  judgment  accordingly.  The  facts 
contained  in  the  stipulation  above  referred  to,  and  the  exhibits  thereto 
attached,  relating  to  the  first  cause  of  action,  are  as  follows: 

"(1)  That  the  lands  mentioned  in  the  first  cause  of  auction  in 

*313    the  petition,  are  a  part  of  the  'Cherokee  Neutral  Lands,'  *so 

called,  and  the  same  mentioned  in  the  first  part  of  article  17 

of  the  treaty  between  the  United  States  and  the  Cherokee  Nation  of 

Indians,  proclaimed  August  11,  1866. 

"(2)  That  in  pursuance  of  the  provisions  of  article  17  of  said  treaty, 
as  amended  by  the  United  States  senate,  and  a  supplemental  article 
thereto,  ratified  June  6,  1868,  James  F.  Joy,  on  the  eighth  of  June, 
1868,  entered  into  a  contract  with  the  then  secretary  of  the  interior 
department  of  the  United  States  for  the  purchase  of  said  'Cherokee 
Xeatral  Lands,'  by  the  terms  of  which  contract  Mr.  Joy  was  to  pay 
for  the  same  to  the  secretary  of  the  interior,  as  trustee  for  the  Chero- 
kee Nation  of  Indians,  at  the  rate  of  one  dollar  per  acre,  as  follows : 
Within  ten  days,  the  sum  of  $75,000 ;  $75,000  on  the  thirtieth  days 
of  August,  1868,  1869,  and  1870,  respectively;  and  $100,000  per 
annum  thereafter,  until  the  whole  purchase  money  should  be  paid. 
It  was  further  agreed,  in  and  by  said  contract,  that  the  United  States 
shoald  cause  said  lands  to  be  surveyed  as  public  lands  were  usually 
Barveyed,  and,  on  the  payment  by  Mr.  Joy  of  $50,000,  to  set  apart 
for  him  a  quantity  of  said  land  in  one  body,  in  as  compact  form  as 
practicable,  extending  directly  across  said  lands  from  east  to  west, 
and  containing  a  number  of  acres  equal  to  the  number  of  dollars  thus 
paid,  and  from  time  to  time  to  convey  the  same  by  patent  to  said  Joy, 
whenever  requested  so  to  do»  in  such  quantities,  and  by  legal  subdi- 
visions, as  said  purchaser  should  indicate;  aiiid  on  the  payment  of 
each  additional  installment,  with  interest,  as  therein  stipulated,  to 
set  apart  for  said  purchaser  an  additional  tract  of  land,  in  compact 
form,  when  the  said  purchaser  might  request,  but  extending  directly 
across  the  neutral  lands  from  east  to  west,  containing  a  number  of 
acres  equal  to  the  number  of  dollars  of  principal  thus  paid;  and  to 
convey  the  same  to  said  purchaser,  or  his  assigns,  and  so  on  from 
time  to  time  until  the  whole  should  be  paid ;  and  no  conveyance  of 
any  part  of  said  lands  to  be  made  until  the  same  should  have  been 
paid  for  as  provided  for  in  the  said  contract. 

"(3)  That  on  or  about  the  first  of  March,  1869,  Mr.  Joy  assigned 
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and  conveyed  to  the  plaintiff  all  bis  right,  title,  and  interest  in  aad 
to  said  contract,  and  to  the  lands  therein  described. 

'*(4)  That  prior  to  said  first  of  March,  1869,  Mr.  Joy  had  paid  to- 
the  secretary  of  the  interior  portions  of  the  purchase  money  for  said 
lands,  and  had  received  from  the' United  States  patents  for  a 
*314  corresponding  number  of  acres  of  the  same,  set  *apart  for  him 
in  pursuance  of  the  provisions  of  said  contract;  but  that  no- 
part  of  the  said  *  Cherokee  Neutral  Lands '  situate  in  Bourbon  county 
was  included  in  said  patents. 

*'(5)  That  on  the  eighth  of  August,  1870,  the  plaintiff,  as  such  as- 
signee of  Mr.  Joy,  paid  to  the  secretary  of  the  interior  the  sum  of 
$437,478.50,  the  balance  of  the  principal  and  interest  then  doe  and 
unpaid  upon  said  contract,  after  deducting  the  payments  so  as  afore- 
said made  by  Mr.  Joy;  and  on  the  second  of  November,  1870,  received 
from  the  United  States  a  patent  conveying  to  said  plaintiff  the  bal* 
ance  of  said  '  Cherokee  Neutral  Lands '  not  so  as  aforesaid  patented 
to  Mr.  Joy,  and  including  in  said  patent  that  portion  of  said  land& 
sitiiate  in  fiourbon  county. 

*'  (6)  That  in  September,  1870,  there  was  levied  and  assessed  against 
said  lands  in  Bourbon  county,  and  by  the  proper  officers  of  said 
county,  the  tax  mentioned  in  the  first  count  of  plaintiff's  petition,  and 
that  the  same,  with  the  statutory  penalty  of  ten  per  cent.,  is  in  the- 
hands  of  the  defendant  for  collection. 

"(7)  That  the  Cherokee  Indians  retained,  at  the  time  of  the  levy 
of  this  tax,  and  still  retain,  their  tribal  organization  and  national  ex- 
istence." 

It  seems  from  this  agreed  statement  that  the  only  interest  the  plain- 
tiff bad  in  these  lands,  at  the  time  of  the  levy  and  assessment  of  the- 
tax,  was  derived  from  a  contract  of  purchase,  upon  which  no  portion 
of  the  purchase  money  had  been  paid ;  for  while  the  contract  provided 
for  the  sale  of  the  entire  800,000  acres,  and  some  money  had  beeu 
paid  thereon,  yet  it  also  provided  for  the  conveyance  of  the  land  a» 
rapidly  as  paid  for,  acres  for  dollars,  and  all  the  land  paid  for  had 
been  in  fact  conveyed  by  patent  prior  thereto.  Of  course,  the  govern- 
ment had  no  lien  upon  the  lands  patented  for  the  purchase  money  of 
those  unpatented;  and  the  plaintiff  had  no  right  to  a  conveyance  of 
the  latter  until  it  had  paid  therefor  the  contract  price  of  a  dollar  per 
acre.  There  was  therefore  but  a  simple  contract  of  purchase,  upon 
which  the  purchaser  had  paid  nothing.  The  legal  title  was  in  the 
government;  and  while  the  plaintiff  had  an  equitable  interest  in  the 
land,  it  had  not  the  full  equitable  title.  If  these  lands  had 
*315  been  public  lands,  beyond  any  question,  under  the  recent  *de* 
cision  of  the  supreme  court  of  the  United  States  in  the  case  of 
the  Kansas  Pac.  Ey.  Co.  v.  Culp,  16  Wall.  603,  reversing  the  decision 
of  this  court,  (9  Ean.  *38,)  they  would  not  have  been  subject  to  tax«> 
ation.  In  that  case  the  coart  says :  "While  we  recognize  the  doctrine 
heretofore  laid  down  by  this  court  that  lands  sold  by  the  United  8tate» 
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may  be  taxed  before  they  have  parted  with  the  legal  title  by  issuing  a 
patent,  it  is  to  be  understood  as  applicable  to  cases  where  the  right 
to  the  patent  is  complete,  and  the  equitable  title  is  fully  vested  in  the 
party,  without  anything  more  to  be  paid,  or  any  act  to  be  done  going 
to  the  foundation  of  his  right."     But  these  were  not  public  lands. 
The  government  held  the  legal  title,  but  held  it  in  trust  for  the  Chero- 
kee Indians.     These  Indians  still  retained  their  tribal  organization 
and  national  existence.     As  such  their  property  was  exempt  from 
state  taxation.     In  the  Case  of  The  Kansas  Indians^  5  Wall.  737,  the 
sapreme  court  decided  that  '*as  long  as  the  United  States  recognizes 
their  national  character  they  are  under  the  protection  of  treaties  and 
the  laws  of  congress,  and  their  property  is  withdrawn  from  the  oper- 
ation of  etate  laws."     The  same  doctHne  was  recognized  in  the  subse- 
qnent  Case  of  The  New  York  Indians,  5  Wall.  761.     These  decision's 
were  placed,  not  simply  or  mainly  on  treaty  stipulations,  but  upon 
the  hroad  ground  that  these  Indian  nations  were  under  the  protection 
and  care  of  the  general  government,  were  separate  nations,  and  out- 
aide  the  jurisdiction  of  the  states.     Speaking  of  the  Shawnees,  Mr. 
Justice  Davis  uses  this  language :    '*If  the  tribal  organization  of  the 
Shawnees  is  preserved  intact,  and  recognized  by  the  political  depart- 
ment of  the  government  as  existing,  then  they  are  a  people  distinct 
from  others,  capable  of  making  treaties,  separated  from  the  juris- 
diction of  Kansas,  and  to  be  governed  exclusively  by  the  government 
of  the  Union."     So  that,  whether  these  lands  were  the  property  of  the 
United  States  or  the  Cherokee  Nation,  they  were  alike  exempt  from 
taxation. 

Bat  there  remains  a  more  difficult  question.     These  lands  were 
originally  ceded  to  the  Cberokees  by  the  treaty  of  December 
♦316     29,  1835.     7  U.  8.  St.  478.     By  that  treaty  ♦it  was  stipu- 
lated that  these  lands  should  never  be  included  within  the 
limits  or  jurisdiction  of  any  state  or  territory  without  the  consent  of 
said  Indians.     By  the  treaty  of  1866  they  were  ceded  by  the  Chero- 
kees  to  the  United  States.     14  U.  S.  St.  799.     The  seventeenth  arti- 
cle of  that  treaty  is,  so  far  as  it  bears  upon  the  question,  as  follows : 
**Art.  17.  The  Cherokee  Nation  hereby  cedes,  in  trust,  to  the  United 
States,  the  tract  of  land  in  the  state  of  Kansas  which  was  sold  to  the 
Cherokees  by  the  United  States  under  the  provisions  of  the  second 
article  of  the  treaty  of  .1835,  and  also  that  strip  of  the  land  ceded  to 
the  nation  by  the  fouith  article  of  said  treaty,  which  is  included 
in  the  state  of  Kansas;  and  the  Cherokees  consent  that  said  lands 
may  be  included  in  the  limits  and  jurisdiction  of  said  state.'' 

Upon  this,  counsel  for  defendant  in  error  contends  that  the  Cber- 
okees, who  at  the  time  of  this  tax  were  the  sole  beneficiaries  of  this 
trost,  the  owners  of  the  full  equitable  interest,  subject  only  to  the 
plainti£f' 8  right  of  purchase,  a  nation  not  occupying  these  lands,  but 
domiciled  outside  the  territorial  boundaries  of  the  state,  had  con- 
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sented  that  the  lands  should  beoome  a  part  of  the  state,  and  sabject 
to  all  its  laws,  iuoiuding  its  revenue  and  tax  laws.  If  the  Indians 
consented,  who  could  object  ?  The  restraints  of  the  organic  act  aad 
the  act  of  admission  were  abrogated  by  this  stipulation,  and  there- 
after the  authority  of  the  state  was  full  and  absolute  over  the  lands. 
It  cannot  be  denied  that  there  is  great  force  in  this  argument.  But 
it  must  be  borne  in  mind  that  it  is  settled  law  to  construe  Indian 
treaties  liberally  in  favor  of  the  Indians.  As  said .  by  Mr.  Justice 
Davis,  "Enlarged  rules  of  construction  are  adopted  in  reference  to 
Indian  treaties;"  and  by  Chief  Justice  Mabshall,  in  6  Pet.  582: 
"The  language  used  in  treaties  with  the  Indians  shall  never  be  con- 
strued to  their  prejudice,  if  words  be  made  use  of  which  are  suscepti- 
ble of  a  more  extended  meaning  than  their  plain  import,  as  connected 
with  the  tenor  of  their  treaty."  Now,  the  purpose  of  this  cession 
might  be  defeated,  and  would  certainly  be  hindered,  if  from  the  very 
date  of  the  treaty,  and  before  the  government  had  effected  any 
*317  sale,  the  state  could  burden  these  ^lands  with  its  taxes,  and 
subject  them  to  sale  for  non-payment.  No  benefit  would 
inure  to  the  Cherokees  by  making  them  subject  to  taxation  prior  to  a 
sale.  The  lands  would  be  less  rather  than  more  salable.  And  we 
cannot  suppose  they  intended  to  insert  a  stipulation  which  would 
throw  a  burden  Upon  their  property,  and  for  which  they  receive  uo 
consideration.  It  seems  to  us,  rather,  that  they  intended  simply  to 
do  away  with  the  prior  stipulation  of  exclusion,  leaving  the  lands,  as 
other  Indian  lands  to  which  such  a  stipulation  of  exclusion  had  never 
attached,  under  the  protection  of  the  general  government  until  such  time 
as  the  latter  should  effect  a  sale.  From  these  considerations  it  fol- 
lows that  these  lands  were  not  subject  to  taxation  for  the  year  1870, 
and  the  tax  proceedings  should  be  perpetually  enjoined. 

2.  In  regard  to  the  lands  in  question  in  the  second  cause  of  action, 
it  is  agreed  in  the  statement  of  facts  that  they  are  a  part  of  certain 
lands  granted  to  the  state  of  Kansas  by  a  certain  act  of  congress  ap- 
proved July  25,  1860;  that  the  plaintiff  in  error,  had,  at  the  time  of 
the  levy  of  the  tax  complained  of,  complied  with  all  the  conditions 
of  said  grant  on  its  part  to  be  performed ;  that  the  state  of  Kansas 
had  not,  at  the  time  of  said  levy,  accepted  said  grant,  and  never  did 
accept  the  same  until  the  second  of  March,  1871.  Beferring  to  the 
act  of  congress,  it  appears  from  the  first  section  that  the  grant  of 
lands  was  to  "the  state  of  Kansas  for  the  use  and  benefit  of  said  rail- 
road company,*'  (the  plaintiff  herein.)  By  the  third  section  it  was 
provided  that  "when  the  governor  of  the  state  of  Kansas  shall  certify 
that  any  section  of  t-en  consecutive  miles  of  said  road  is  completed  in 
a  good,  substantial,  and  workman-like  manner  as  a  first-class  rail- 
road, then  the  said  secretary  of  the  interior  shall  issue  to  the  said 
company  patents  for  so  many  sections  of  the  land,  within  the  limits 
above  named,  as  are  coterminous  with  the  said  completed  section 
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hereinbefore  granted,**  (and  so  for  each  successive  section  of  ten 
miles:)  "provided,  that  if  said  road  is  not  completed  within  ten  years 

from  the  date  of  the  acceptance  of  the  grant  hereinbefore  made, 
*318    the  lands  remaining  unpatented  shall  re*vert  to  the  United 

States;  and  provided,  further,  that  the  said  lands  shall  not  in 
aDj  manner  be  disposed  of  or  incumbered  by  said  company,  or  its  as* 
sigDB,  except  a?  the  same  are  patented  under  the  provisions  of  this 
act."  Section  seven  requires  that  the  acceptance  of  the  company 
shall  be  in  writing,  and  made  within  one  year.  These  are  all  the 
provisions  of  the  act  that  bear  upon  the  question.  It  is  agreed  that 
DO  patent  had  been  issued  for  these  lands  up  to  the  time  of  com- 
mencing this  action.  Upon  these  facts  counsel  for  plaintiff  in  error 
say,  (we  quote  from  their  brief :) 

''We  claim  that,  notwithstanding  such  compliance  on  the  part  of 
the  plaintiff  in  error  with  all  of  the  conditions  of  this  grant,  no  such 
complete,  equitable  title  to  the  lands  in  question  had  passed  to  it,  at 
the  time  of  the  levy  of  this  tax,  as  to  entitle  it  to  a  conveyance  by  the 
United  States  of  the  legal  title,  but  that  this  equitable  title,  as  well  as 
the  legal,  still  remained  in  the  United  States — First,  because  there  had 
been  no  acceptance  of  the  grant  by  the  state  of  Kansas.  This  grant 
was  made  directly  to  the  state  of  Kansas  for  the  use  of  the  plaintiff 
in  error;  thus  constituting  the -state  the  trustee,  and  the  railroad  com- 
pany the  cestui  que  triMt.  Second,  Because  the  United  States,  in  pro- 
hibiting the  railroad  company /ro7/i  disposing  of  or  incumbering  these 
lands  untU  the  patent  should  be  given  it  under  the  provisions  of  the 
grant,  dearly  and  unmistakably  show  that  it  was  their  intention  that 
no  interest  whatever  in  these  hands  should  pass  to  the  railroad  com- 
pany until  these  patents  had  been  executed,  but  that  the  entire  equi- 
table as  well  as  the  legal  title  should  remain  in  the  United  States." 
It  does  not  seem  to  us  that  either  point  is  well  taken.  The  case 
comes  within  the  rule  as  laid  down  by  Mr.  Justice  Milleb  in  the 
ease  from  16th  Wall.,  just  cited:  "where  the  right  to  the  patent  is 
eomplete,  and  the  equitable  title  is  f uUy  vested  in'  the  party  without 
anything  more  to  be  paid,  or  any  act  to  be  done  going  to  the  founda- 
tion of  his  right."  While  the  grant  is  in  terms  to  the  state  for  the  nse 
of  the  company,  the  act  calls  for  no  acceptance  from  the  state,  and 
provides  for  the  issue  of  patents  directly  to  the  company,  and  spec- 
ifies the  conditions  of  the  issue.     Those  conditions  involve  no  action 

on  the  part  of  the  state;  for,  while  patents  were  to  issue  on  the 
*3I9    'certificate  of  the  governor,  this  was  simply  a  provision  on  the 

part  of  the  United  States  government  to  secure  satisfactory 
evidence  of  the  performance  by  the  company  of  the  conditions  of  the 
grant  before  a  conveyance  of  the  lands.  The  company  had  nothing 
more  to  pay, — ^nothing  more  to  do.  It  had  complied  with  the  condi^ 
tions  of  the  grant.  Nothing  remained,  unless,  perhaps,  it  were  the 
evidence  of  such  compliance.  There  was  certainly  nothing  that  went 
to  the  *'foandation  of  its  right."    Nor  do  we  think  the  restriction  on  the 
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company's  disposal  of  the  land  a  restriction  on  the  right  of  taxation. 
The  government  retained  by  it  no  interest  in  the  land.  The  equitable 
interest  of  the  company  was  in  nowise  limited.  It  was  a  naked  restric- 
tion on  the  right  to  dispose  or  incumber.  There  is  no  reason  for  mak- 
ing it  the  basis  of  an  exemption  from  taxation.  We  see  no  error  in  the 
ruling  of  the  district  court  upon  this  point. 

The  case  having  been  tried  upon  an  agreed  statement  of  facts,  it 
is  the  duty  of  this  court  to  direct  what  judgment  shall  be  entered  by 
the  district  court.  The  case  will  be  remanded,  with  instructions  to 
enter  a  judgment  in  favor  of  the  plaintiff  in  error,  enjoining  and  re- 
straining all  proceedings  to  collect  the  taxes  for  the  year  1870  on  the 
lands  described  in  the  first  cause  of  action  set  forth  in  the  petition, 
and  for  costs  of  suit.     The  costs  of  this  court  will  be  divided. 

(All  the  justices  concurring.) 


*320  ♦John  H.  Whetstone  r.  Ottawa  Univbbsitt. 

July  Term,  1874. 

1.  Corporation:  Articles  of  Incorporation:  Powers.    Where,  in  prepar- 

ing a  certificate  of  incorporation,  the  corporators  employ  only  the  words 
used  in  the  statute  to  describe  the  general  purposes  of  such  incorporation, 
it  will  be  presumed  that  they  intended  to  create  a  corporation  of  the  same 
general  nature,  and  with  the  same  general  powers,  granted  by  the  statute, 
rather  than  that  by  such  words  they  sought  to  apply  special  limitations 
on  the  powers  of  the  corporation.* 

2.  Ultra  Vires :  Donation  of  Lots  by  Town  Company.    A  donation  of 

lots  by  a  town-site  corporation,  with  no  special  limitation  on  its  powers, 
is  not  necessarily  ultra  vires, 

8.  :  Porposlas  of  Donation.  Where  the  direct  and  proximate  tend- 
ency of  certain  improvements  sought  to  be  obtained  by  the  donation  is 
the  building  up  of  the  town,  and  the  enhanced  value  of  the  remaining 
property  of  the  corporation,  the  donation  is  within  the  powers  of  the 
corporation,  and  this  though  the  improvements  are  to  be  made  outside  of 
the  town-site. 

4. :  A  donation  by  the  Ottawa  Town  Company  to  the  Ottawa  Uni- 
versity of  one  hundred  lots,  to  aid  in  the  erection  of  a  school  building 
outside  of  the  town-site,  and  distant  therefrom  less  than  half  a  mile, 
was  not  ultra  vires, 

6.  Ck^rporation:  Acts  Bind  Stookholders.  An  act  within  the  powers  of 
a  corporation,  when  regularly  done,  binds  both  the  corporation  and  stock- 
holders. 

6.  OonveyancoB:  Quitclaim.  Under  our  statutes,  any  Interest  in  lands 
may  be  conveyed  by  deed,  quitclaim  or  otherwise. 

'See  Krutz  v.  Paola  T.  Co.,  20  Kan.  897;  Pape  v.  Capital  Bank,  Id.  440. 
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7.  Bond:  To  Build  or  to  Convey:  OonBtruction.  A  bond,  with  penalty 
to  erect  a  certain  building  by  a  named  time,  or  convey  certain  specided 
lots,  is,  after  the  time  to  build  has  passed,  equivalent  to  a  bond  with  pen- 
alty to  convey. 

8. :  Specific  Performance.    Such  a  bond  is  in  equity  treated  as  a 

contract  to  convey,  which  may  ordinarily  be  specifically  enforced. 

Error  from  Franklin  district  court. 

Action  to  compel  specific  performance  of  a  contract  to  convey  cer- 
tain lots  of  land,  brought'by  the  Ottawa  University,  as  plaintiff,  against 
the  board  of  county  commissioners  of  the  county  of  Franklin,  John 
H.  Whetstone,  W.  T.  Pickrell,  Levi  G.  Wasson,  George  8.  Holt,  J.  L. 
Hawkins,  W.  W.  Boiler,  the  Ottawa  Town  Company,  and  Bob- 
^321    ert  Atkinson,  *a8  defendants.     The  board  of  county  commis- 
sioners, the  Ottawa  Town  Company,  and  Whetstone  answered. 
The  other  defendants  made  default.     The  action  was  tried  at  the 
March  term,  1878,  of  the  district  court.     The  judgmentis  as  follows : 
''It  is  therefore  ordered,  adjudged,  and  decreed  that  the  said  John  H. 
Whetstone,  W.  T.  Pickrell,  Levi.C.  Wasson,  George  8.  Holt,  J.  L. 
Hawkins,  and  W.  W.  Boiler,  defendants,  within  ten  days  from  the 
rising  of  this  court,  execute  and  deliver  to  the  said  Ottawa  University 
a  good  and  snfScient  deed,  conveying  to  the  said  Ottawa  University, 
in  fee-simple,  all  and  every  the  lots,  parcels,  or  tracts  of  land  in  said 
petition,  and  in  the  exhibit  thereto,  mentioned  and  described,  to-wit 
describing  the  lots  as  in  the  petition  and  exhibit;]  and  in  default 
of  the  execution  and  delivery  of  said-  deed  as  aforesaid  by  the  said 
defendants,  it  is  ordered  that  this  judgment  and  decree  shall  have 
the  effect  and  operation,  at  law  and  in  equity,  of  such  conveyance, 
80  as  to  vest  the  title  to  the  said  prismises  in  the  said  plaintiff  in  fee* 
simple ;  and  it  is  further  considered  and  adjudged  that  the  said  plain- 
tiff recover  of  the  said  defendants  its  costs  in  and  about  this  suit  in 
this  behalf  expended,"  etc.     From  this  decree  Whetstone  alone  ap- 
pealed, and  he  brings  the  case  here  by  petition  in  error. 
C.  B.  Mason  and  Sears  d  Maxwell,  for  plaintiff  in  error. 
We  claim  that  the  Ottawa  Town  Company  had  no  power  to  make 
a  deed  or  donation  of  the  100  lots  to  the  Ottawa  University,  and  the 
deed  made  was  ultra  vires,  and  therefore  void.     It  is  a  violation  of 
the  grant  between  the  state  and  the  corporation.     It  may  be  superer- 
ogation  to  present  any  argument  upon  the  construction  of  the  powers 
of  a  corporation  to  this  court,  when  it  is  a  maxim  '*that  a  corporation 
is  a  mere  creature  of  the  statute,  and  has  no  powers  whatever  except 
those  expressly  given  it,  or  which  are  incidental  to  its  existence;" 
bnt  the  reoorrenee  to  fundamental  principles  cannot  well  be  avoided 
in  preparing  a  brief  on  the  subject.    '*The  principle  of  the  hm*' 
*322    ited  power  of  corporations  ^is  founded  on  the  sonndest  prin- 
ciples."    Mayor  v,  Norfolk  By.  Co.,  30  Eng.  Law.  k  Eq.  137; 
l^enine  v.  Chesapeake  &  D.  C*  Co.,  9  How.  184t;  White's  B.  of  B.  v. 
V.18JC— 16 
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Toledo  Ins.  Co.,  12  Ohio  St.  605;  5  Wheat.  686.  A  corporation  ia 
not  only  incapable  of  making  contracts  which  are  forbidden  by  its 
charter,  but,  in  general,  it  can  make  none  which  are  not  necessary, 
either  directly  or  indirectly,  to  effect  the  objects  of  its  creation.  Head 
V.  Providence  Ins.  Co.,  2  Cranch,  164;  Fisher  v.  Horicon  I.  &  M.  Co,, 
10  Wis.  351.  And  it  is  well  settled,  both  in  England  and  the  United 
States,  that  corporations  take  nothing  by  implication.  Newhall  v. 
Galena  &  C.  U.  E.  Co.,  14  111.  275;  Town  of  Petersburg  v.  Metzker, 
21  111.  205;  Pennsylvania  R.  Co.  v.  Canal  Comers,  21  Pa.  St.  19; 
Lyon  y.  Lyon,  21  Conn.  194.  And  words  that  are  ambiguous  in  a 
charter  are  to  be  construed  strongly  against  the  corporators.  Moran 
V.  County  of  Miami,  2  Black,  723;  Perhne  v.  Chesapeake  &  D.  C. 
Co.,  9  How.  172.  Said  deed  is  a  violation  of  the  charter,  as  between 
the  managers  of  the  corporation  and  tlie  stockholders  in  the  corpora- 
tion. Every  act  which  impairs  the  contract,  whether  by  the  state 
towards  a  corporation,  or  by  the  corporation  towards  the  sharehold- 
ers, is  unconstitutional  and  void.  As  to  unconstitutionality,  see 
Plant  V.  Long  Island  B.  Co.,  10  Biarb.  28;  Mississippi,  0.  &  B.  B. 
Co.  V.  Cross,  20  Ark.  449;  Young  v.  Harrison,  6  Ga.  130;  Com.  v» 
CuUen,  13  Pa.  St.  133. 

The  rights  of  the  majority  over  the  minority  do  not  extend  to  the 
performance  of  any  act  not  conformable  to  the  principles  of  the  consti- 
tution of  the  corporation.  Ang.  &  A.  Corp.  §§  391,  500;  McLaughlin 
V.  Detroit  &  M.  By.  Co.,  8  Mich.  100.  The  power  to  donate  the  prop- 
erty of  the  town  company,  nowhere  expressly  appears  in  their  charter. 
The  power  cannot  be  implied  as  one  necessary  and  incidental  to  the 
carrying  out  of  the  specific  purpose  for  which  the  corporation  was 
created.  It  requires  no  argument  to  show  that  *'a  donation  to  the 
Ottawa  University,  to  enable  that  corporation  to  complete  a  certain 
building  then  being  erected  as  a  school  building,  outside  of  the  limits 
of  the  town  of  Ottawa,  and  more  than  one-fourth  of  a  mile  distant 
from  the  limits  of  the  property  and  land  held  and  owned  by  the 
Ottawa  Town  Company,  and  off  from  said  property  and  land, "  is  a 
plain  departure  from  the  specific  purposes  of  the  charter  of  the  Ottawa 
Town  Company.  The  very  object  of  the  conveyance  and  transaction 
between  the  Ottawa  Town  Company  and  the  board  of  county  commis- 
sioners was  in  keeping  with  one  of  the  main  purposes  of  the 
*823  charter  *of  the  town  company, — the  making  of  improvements 
on  the  town-site.  The  palpable  application  of  one  hundred  lots 
to  the  benefit  of  the  Ottawa  University  is  a  direct  misapplication  to 
any  purpose,  expressed  or  implied,  for  which  the  Ottawa  Town  Com- 
pany has  an  existence.  If  such  a  disposition  of  the  property  of  the 
corporation  can  be  made  as  attempted  to  be  done  to  the  Ottawa  Uni- 
versity, why  may  not  all  the  property  of  the  Ottawa  Town  Company 
be  donated  to  erect  a  hospital  or  other  building,  wherever  it  may  be 
situated  ?  The  principle,  if  allowed  to  prevail  at  all,  necessarily  need 
have  no  limit. 
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If,  however^  Buoh  deed  has  been  made  and  delivered,  by  a  majority 
of  the  stockholders  having  power  to  do  the  business  of  the  corporation, 
we  say  that  the  only  powers  delegated  to  the  qaorom  by  the  by-laws 
passed,  as  referred  to  in  the  fifth  finding  of  fact  by  the  court,  were 
such  powers  as  were  incidental  to  its  purposes ;  and  it  cannot  be  im« 
plied  from  the  proceedings  therein  found  that  the  quorum  so  consti- 
tuted should  have  any  other  or  further  powers  than  such  as  were 
necessary  for  the  legitimate  purposes  mentioned  in  its  charter.  The 
resolutions  and  proceedings  to  which  the  district  court  has  attached 
an  importance  in  its  decision  were  really  immaterial  to  the  power  of 
the  making  of  a  deed  in  the  year  1868.  The  proceedings  mentioned 
in  the  fifth  finding  of  fact  occurred  and  were  adopted  April  24, 1865, 
and  January  10, 1866.  If  with  reference  to  the  making  of  this  deed, 
or  any  other  power  not  incidental  to  the  corporation,  these  proceedings 
had  taken  place,  some  claim  for  the  validity  of  such  deed  might  justly 
be  presented;  perhaps  upon  a  state  of  facts  showing  the  assent  of  the 
stockholders  to  the  delegation  of  powers  beyond  the  original  charter, 
bat  certainly  on  no  other  grounds  would  any  shareholder  be  estopped. 
It  is  fairly  implied  that  the  district  court  found  that  no  authority  exists 
in  the  terms  of  this  charter  to  dispose  of  the  property  of  the  Ottawa 
Town  Company,  in  the  manner  and  conveyance  made  December  30, 

1868,  but  that  such  authority  was  conferred  by  the  proceedings 
^324    of  April,  1866,  and  January,  1866.    That  any  such  powers  ^are 

inferential  in  these  proceedings,  we  confess  is  beyond  our  com- 
prehenaion.  These  proceedings  cannot  be  reasonably  inferred  to  mean 
anything  more  than,  for  convenience  of  the  performance  of  the  legiti- 
mate business  of  the  corporation,  a  small  portion  of  its  membersshould 
constitute  a  power  capable  of  performing  the  business  necessary  and 
incidental  to  the  existence  and  purposes  x>f  the  corporation.  The 
district  court  seems  to  accept  these  proceedings  as  the  pivot  upon 
which  turns  the  validity  of  the  deed  of  the  Ottawa  Town  Company  to 
the  plaintiff  below.  Such  conclusion  of  the  court  is  plainly  unjusti- 
fied by  the  circumstances  of  the  case,  and  in  harmony  with  the  uni- 
form erroneous  conclusions  of  law  arrived  at  by  the  court  throughout. 
The  acts  of  the  majority  control  only  when  confined  to  the  ordinary 
transactions  of  the  company,  and  consistent  with  the  original  objects 
of  its  formation,  but  cannot  exceed  the  authority  in  the  charter.  As 
against  the  plaintiff  in  error,  nothing  obligatory  upon  him  could  oc- 
cur without  his  assent,  in  any  event.  If  present,  but  protesting,  he 
was  not  bound  by  the  act  of  the  meeting  of  December  30,  1868.  If 
not  present,  he  cannot  be  regarded  as  assenting  to  the  act  of  the  meet- 
ing. American  Bank  v.  Baker,  4  Mete.  164.  The  shares  of  stock 
owned  by  the  plaintiff  in  error  represent  (1)  property ;  (2)  rights  and 
privileges;  of  which  he  cannot  be  divested  except  by  his  own  consent, 
and  in  the  exercise  of  which  rights  the  law  will  protect  him.  43  N. 
H.  520;  Stevens  v.  Butland  &  B.  B.  Co.,  29  Yt.  5%5;  Bedf.  Bys.  92; 
Maeedon  &  B.  P.  B.  Co.  v.  Lapham,  18  Barb.  312;  5  Eng.  By. 
Caa.  573. 
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But  if  the  town  company  had  the  power  to  make  a  deed  to  the  nni- 
versity  on  December  30,  1868,  and  if  no  stockholder  had  the  right  to 
complain  of  the  act  of  the  majority  on  that  day,  we  claim,  then,  that 
the  facts  found  by  the  court  do  not  show  any  title  or  interest  in  the 
100  lots  in  the  plaintiff  below,  as  against  the  plaintiff  here.  The  deed 
intended  and  purports  to  convey  nothing  more  than  a  bare  possibility, 
and  that  possibility  the  mere  right  of  an  action  of  a  party  having  no 

legal  interest  in  the  land.    'The  conveyance  made  on  that  day 
*325    by  the  town  company  was  a  simple  quit*claim  deed  of  the 

100  lots.  A  quitclaim  deed  carries  with  it  nothing  more  than 
that  which  is  then  in  possession  of  the  grantor.  Hence  the  grantee 
always  requires  an  express  covenant  if  he  expects  to  hold  the  grantor, 
and  the  grantor  always  gives  a  quitclaim  deed  when  he  intends  to 
exempt  himself  from  liability.  A  quitclaim  deed  presupposes  a  pre- 
vious or  precedent  conveyance,  and  he  who  purchases  land  is  held 
bound  by  the  maxim  caveat  emptor,  and  if  he  means  to  hold  the  grantor, 
he  must  exact  express  covenant.  It  cannot  be  successfully  claimed 
that  the  rule  of  the  common  law  in  Kansas  on  this  subject  is  abro- 
gated. Neither  section  2  nor  section  5  of  the  act  concerning  con- 
veyances (chapter  22,  Gen.  St.)  applies  to  the  deed  of  quitclaim. 
Such  a  construction  might  have  been  claimed  with  some  force  if  the 
original  draft  of  the  act  in  1868  by  the  commissioners  to  revise  had 
been  adopted.  [By  section  4  of  such  act,  had  it  been  adopted,  the 
words  "grant,"  "bargain,"  and  "sell,"  or,  in  other  words,  a  quitclaim 
deed,  with  those  terms  expressed,  might  have  had  the  same  effect  as 
certain  covenants  of  warranty,  and  the  rights  of  a  grantee  been  dif- 
ferent. Com'rs'  Rev.  261,  262,  §  4.]  That  such  prorision  was  not 
made  a  part  of  the  act  must  be  construed  to  mean  that  it  was  not 
the  intention  of  the  legislature  expressly  to  enact  any  such  rule  as  to 
the  effect  of  quitclaim  deeds.  Examining,  then,  section  5  of  our  act 
relating  to  conveyances,  it  cannot  reasonably  be  enlarged  to  refer  to 
deeds  of  quitclaim,  because  the  section  only  relates  to  deeds  where 
the  grantor,  by  terms  of  his  deed,  ^'undertakes  to  convey  to  the  grantee 
an  indefeasible  estate  in  fee*simple  absolute;"  that  is,  to  convey  the 
legal  estate, — the  term  used  in  the  statute ;  and  the  town  company- 
undertook  to  convey  no  legal  estate,  nor  could  they,  as  the  only  inter- 
est they  had  was  such  equitable  interest,  if  any  at  all,  in  the  land,  as 
they  held  under  the  bond.  A  title  bond,  even  when  the  purchase 
money  has  all  been  paid,  gives  the  holder  only  an  equitable  interest 
in  the  land,  (Huddle  v.  Worthington,  1  Ohio,  4^3 ;)  nor  do  we  think 
the  case  of  Bayer  v.  Gockerill,  3  Ean.  *282,  under  the  law  as  then 

enacted,  is  to  be  construed  as  contrary  to  our  view  thus  taken 
*326    of  a  quitclaim  *deed  and  legal  estate.     If  our  understanding 

is  correct, — and  we  submit,  no  other  is  apparent  and  reason- 
able, for  it  is  absurd  to  claim  that  this  quitclaim,  by  its  terms,  under- 
takes to  convey  any  such  estate  as  a  fee-simple  absolute, — then  sec- 
tion 2  can  have  no  application,  there  being  no  estate  to  which  the 
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word  "hdrs"  can  attaofa,  and  this  section,  in  its  terms,  dearly  only 
refers  to  sncb  estate  as  the  grantor  then  had. 

It  seems  to  ns  the  common -law  rule  mast  prevail  in  Kansas,  as 
before  stated,  and  that  clearly  the  Ottawa  University  acquired  no  ti- 
tle or  light  to  claim  a  specific  performance  in  equity  of  the  contract  to 
lecoDvey.  If,  as  against  the  grantor  in  the  quitclaim  deed,  the  grantee 
has  acquired  no  rights  he  could  enforce,  concerning  the  after-acquired 
title,  much  less  can  it  prevail  against  Whetstone,  who  holds  the  title 
fiom  a  grantor  who  was  the  owner  of  the  indefeasible  absolute  fee- 
simple.  The  court,  in  the  second  finding  of  facts,  finds  the  fee-simple 
in  tbe  board  of  county  commissioners  of  Franklin  county.  There 
was  and  is  but  one  fee-simple  at  the  same  time.  It  could  not  be  di- 
Tested  by  the  Ottawa  Town  Company  by  any  number  of  deeds,  whether 
quitclaim  or  otherwise,  when  there  was  no  fee-simple  in  them  to  di- 
vest ;  nor  could  any  amount  of  quitclaim  deed-making  at  such  time, 
except  by  the  board  of  commissioners,  take  the  fee-simple  out  of 
where  it  was  vested,  or  transfer  the  right  to  a  specific  performance 
of  tbe  original  agreement  to  a  grantee.  The  deed  of  quitclaim  con- 
veying no  estate  in  the  land,  as  we  have  shown,  we  claim  the  record- 
ing of  such  deed  has  no  more  effect  upon  a  subsequent  purchaser  of 
the  premises  than  a  void  instrument. 

Tbe  obligation  of  the  board  of  county  commissioners  of  Franklin 
eoQnty,  as  shown  by  the  third  paragraph  of  facts,  and  by  tbe  bond, 
is  in  the  alternative, — to  build  a  court-house  to  cost  not  less  than 
$15,000,  on  or  before  the  first  day  of  January,  1870;  or  to  reconvey, 
in  default  thereof,  to  the  Ottawa  Town  Company  the  100  lots,  or  to  pay 
not  exceeding  $15,000.  And  the  recording  of  this  bond  on  the  twenty- 
eighth  day  of  November,  1865,  was  constructive  notice  to  iH 
*327  parties.  This  bond  *is  found  to  be  delivered  simultaneously 
with  the  deed  to  the  board  of  commissioners,  and  to  be  the 
consideration  for  the  deed,  that  is,  exchanged  for  the  deed.  Now^ 
certainly,  before  any  default,  the  Ottawa  Town  Company  had  no  right 
to  elect  which  alternative  they  could  or  would  accept, —  whether  the 
eonrt-house  would  be  built;  or,  on  default,  require  the  lots  to  be 
reconveyed;  or,  on  demand  and  refusal  of  commissioners  to  recon- 
vej,  tben  to  resort  to  the  legal  remedy  at  law  on  the  bond.  And 
there  has  been  no  rescission  of  the  contract  in  law.  The  facts  found 
do  not  constitute  a  rescksion.  While  the  bond  is  outstanding,  un- 
KToked,  and  uncanceled,  there  is  no  mutuality  in  the  acts  of  the 
parties  creating  a  rescission  of  the  contract,  or  a  breach  upon  which 
a  right  of  action  inures  to  the  obligee,  a^  though  the  contract  was 
tescioded.  If  the  Ottawa  Town  Company  had  rescinded,  or  intends 
to  rescind,  the  transaction,  it  must  be  shown  on  their  part,  or  by 
those  claiming  under  them,  that  they  have  rescinded  their  rights 
in  tbe  obligation.  If  asking  equity,  they  must  show  they  have  equi- 
tably performed  their  part,  and  thus  seek  to  place  .all  parties  statu 
qtio  before  the  making  of  the  deed  and  bond.  Not  having  done  this, 
ve  claim,  on  the  faots,  neither  the  Ottawa  Town  Company,  nor  their 
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grantee,  are  entitled  to  suoh  legal  finding  set  forth  as  paragraph  4« 
This  brings  us  to  a  consideration  of  the  first  two  findings  of  law,  in 
oonclusion  of  our  argument  in  the  ease  on  behalf  of  plaintiff  in  error. 
The  two,  taken  together,  substantially  find  (1)  that  the  Ottawa  Town 
Company,  on  January  1, 1*870,  could  elect  to  sue  on  the  bond  for  dam- 
ages, or  for  the  legal  title,  by  reason  of  the  equitable  interest ;  (2) 
that  such  right  as  the  town  company  had  by  assignment  could  pass 
to  its  grantee.  As  before  stated,  the  bond  was  in  the  alternative. 
Clearly,  the  obligor  had  the  right  to  elect  in  this  contract.  The  obli- 
gation of  a  bond,  being  the  language  of  the  obligee,  shall  be  construed 
in  favor  of  the  obligor.  2  Pars.  Cont.  510,  note  4.  The  board  had 
the  right  to  build  the  court-house,  and,  in  case  they  did  not  buUd  as 

stipulated,  then  they  had  the  right  to  reconvey,  and,  if  this 
*328     was  *the  only  alternative,  undoubtedly  an  action  by  a  proper 

party  would  lie  to  compel  them  to  reconvey.  But  that  is  not 
this  case.  There  was  stUl  another  alternative.  They  could  keep  the 
lots,  and  be  liable  on  their  bond.  That  which  they  bad  failed  to  do — ^to 
build  a  court-house — they  were  by  the  terms  of  this  bond  debarred 
from  afterwards  (unless,  perhaps,  within  a  reasonable  time)  choosing 
to  perform.  But  the  terms  of  this  obligation  reserved  to  them  the 
right  still  to  elect  not  to  reconvey,  and  leave  to  the  obligee  the  legal 
remedy  on  the  bond.  And  the  board  did  el6ct;  and,  they  having 
elected,  the  Ottawa  Town  Company  (had  no  deed  been  made  to  the 
plaintiff  below)  had  a  clear  and  adequate  remedy  at  law,  and  having 
that  would  not  have  been  entitled  to  equitable  relief,  and  bring  their  suit 
after  legal  title  had  been  conveyed  by  the  board  of  oommidsioners. 
Story,  Cont.  665,  note  2;  McNitt  t.  Clark,  7  Johns.  465.  Again, 
whatever  right,  title,  or  interest  in  this  transaction  the  Ottawa  Town 
Company  may  have  had,  (and  which  we  claim  to  have  been  on  Decem- 
ber, 30, 1868,  or  at  any  other  time  since,  simply  rights  holden  by  virtue 
of  the  bond,  and  under  that,  only  the  legal  right  to  damages,  if  the 
board  of  commissioners  refused  to  reconvey,)  they  were  not  assigned, 
nor  could  the  right  to  specific  performance  be  assigned  by  the  town 
company,  so  that  the  grantee  stood  subrogated  to  the  rights  of  the 
obligee  in  the  bond.  And  we  now  claim  that  this  judgment  ought  not 
to  be  affirmed,  because  the  well-established  rules  of  a  court  of  equity 
require  that  he  can  only  have  a  right  to  a  specific  performance  of  a 
contract  who  shows  a  valuable  and  meritorious  consideration  as  the 
basis  of  his  claim.  It  cannot  be  said  that  the  plaintiff  in  error  is  in 
pari  delictu,  for  although  no  money  has  been  paid  by  him,  his  obliga* 
tion  to  pay  and  indemnify  sustains  his  position  in  contemplation  of 
law ;  nor  can  any  comparison  on  this  score  invidious  to  him  be  made, 
for  the  plaintiff  below  must  recover  on  his  own  equity^  and  not  on 
want  of  equity  in  bis  adversary.     Another  maxim  is  that  "where  there 

is  equal  equity,  the  law  must  prevail." 
*329    *John  W.  De  Ford,  for  defendant  in  error. 

In  Whetstone's  answer  to  petition  of  defendant  in  error  is  this 
allegation:    "This  defendant  further  alleges  that  the  conveyance  of 
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the  said  board  of  coanty  commisBioners  to  tbe  defendant,  of  said  one 
bnndied  lots,  was  made  in  good  faith,  and  for  a  valaable  considera- 
tioD,  and  that  this  defendant  is  the'  owner  thereof,  aubject  to  any  equi* 
tia  between  the  said  board  of  county  commissioners  and  the  said  Ot* 
uwa  Town  Company.**  This  admission,  thas  solemnly  made  by  Whet* 
stone,  that  he  holds  the  lots  "subject  to  any  equities  between"  the 
county  commissioners  and  the  town  company,  would  seem  to  resolve 
the  whole  case  into  these  two  questions:  (1)  If  the  town  company 
i^ere  plaintiff  here,  would  it  in  equity  be  entitled  to  a  specific  per 
formance  by  the  county  board  of  the  bond  of  May  12, 1865  ?  If  yea, 
then,  (2)  did  the  "quitclaim,"  of  December  80,  1868,  vest  in  the  Ot- 
tawa  University  a  title  to  the  same  relief  ?  If  both  these  questions 
be  answered  in  the  afSrmative,  the  judgment  should  be  affirmed. 

Can  it  be  contended,  with  any  show  of  reason  that  the  county  board 
were  not,  in  equity  and  good  conscience,  bound  to  perform  their  con- 
tract with  the  town  company?  Every  principle  of  justice  required 
(hem  to  build  the  court-bouse,  or,  failing  in  that,  to  return  the  lots  to 
the  town  company,  or  pay  for  them,  as  the  latter  might  elect.  Mc- 
Nitt  v.  Clark,  7  Johns.  465. 

Did  the  ** quitclaim"  of  December  30,  1868,  vest  in  the  university 
a  title  to  the  same  decree?  The  plaintiff  in  error  says,  "No,"  alleg- 
ing that  '*it  was  ultra  vires^  beyond  the  power  of  the  town  company 
to  make  that  conveyance,  and  it  therefore  was  and  is  void;"  that  "it 
is  void  as  against  any  shareholders  not  assenting  to  its  execution;" 
that  "it  places  neither  a  legal  nojr  equitable  interest  in  the  grantee;" 
and  that  *'the  district  court's  conclusions  of  law  on  the  rights  of  the 
obligee  in  the  bond,  or  the  grantee  in  the  quitclaim  deed,  are  erron- 
eous."   But  we  deem  all  these  objections  nnsound. 

The  powers  and  privileges  of  the  Ottawa  Town  Company 
'330  *wer6  conferred  by  sections  37,  20,  18,  etc.,  and  the  limita- 
tion thereupon  imposed  by  section  45,  o.  44,  Comp.  Laws 
1862.  By  section  37  they  are  "authorized  to  carry  on  the  business 
and  operations  named  in  their  certificate  of  incorporation,  and  by 
the  name  and  style  provided  in  said  certificate  shall  be  deemed  a 
body  corporate,  with  succession,  and  they  and  their  associates,  suc- 
cessors, and  assigns,  shall  have  the  same  general  corporate  powers 
as  are  provided  in  the  twentieth  section  of  this  act,  and  subject  to  all 
the  restrictions  hereafter  provided."  Section  20  empowers  them  to 
^'contract,  and  be  contracted  with,  acquire,  and  convey  at  pleasure, 
all  such  real  and  personal  estate  as  may  be  necessary  and  convenient 
to  carry  into  effect  the  objects  of  the  incorporation,  and  do  all  need- 
hl  acts  to  carry  into  effect  the  object  for  which  it  was  created;  and 
6Qch  company  shall  possess  all  the  powers^  and  be  subject  to  all  rules 
and  restrictions,  provided  by  this  act.*'  And  section  18  reads:  "The 
stockholders  may,  from  time  to  time,  adopt  such  regulations  and  by- 
laws, for  the  management  of  the  business  of  the  company,  as  they 
^J  see  proper,"  etc.     And  by  section  45  the  corporation  was  re- 
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strioted  in  the  employment  of  its  stock,  means,  and  assets  to  the 
''legitimate  objects  of  its  creation."  The  town  company  was  incorpo- 
rated for  the  "purpose  of  locating  and  laying  Out  a  town-site,  and 
making  improvements  thereon."  These  of  course  were  its  "legitimate 
objects;''  and  from  the  foregoing  extracts  it  appears  to  have  been 
clothed  with  ample  authority  to  accomplish  them.  Was  the  convey- 
ance of  the  97  lots  to  the  university,  to  enable  her  to  complete  a  col- 
lege building  a  quarter  of  a  mile  without  the  limits  of  the  town,  ' 
within  the  scope  of  these  "legitimate  objects?"  The  answer  to  this 
depends  upon  the  meaning  to  be  given  to  the  words  "making  im- 
provements thereon."  Plaintiff  in  error  claims  that  the  words  "mak- 
ing improvements  thereon"  mean  "only  erections  upon,  or  something 
performed  on,  the  land  itself,  to  ameliorate  its  condition, — such  as 
the  erection  of  buildings,  or  fences,  or  necessary  grading,  or  ditching  * 
to  improve  the  drainage."  But  these  corporations  are  never  organ- 
ized for  the  purpose  of  locating,  laying  out,  and  "making  im- 
*331  provements,"  *in  that  limited  sense,  on  town-sites.  Their 
grand  object  always  is  to  enhance  the  value  of  their  lots  by 
every  available  expedient,  and  then  niake  money  by  selling  them. 
And  in  view  of  this  fact,  it  would  seem  that  the  term  as  here  used 
was  employed  in  its  most  liberal  sense,  and  includes  the  "perform- 
ance of  any  act,  whether  on  or  off  the  town-site,  the  direct  and  prox- 
imate tendency  of  which  is  to  enhance  its  value  in  the  market.  Van- 
dall  V.  Dock  Co.,  10  Amer.  Law  Reg.  (N.  S.)  606.  And  who  can 
doubt  that  the  finishing  of  the  university  building,  at  a  distance  of 
only  a  quarter  of  a  mile  from  town,  and  the  opening  of  a  school  in 
it,  had  a  "direct  and  proximate  tendency"  to  enhance  the  value  of 
lots  in  Ottawa  ?  At  all  events,  the  presumption  is  that  it  had  this 
tendency,  and  that  the  act  of  the  town  company  in  making  the  deed 
was  lawful,  until  the  contrary  appears.  And  even  if  not  so,  it  would, 
in  this  case,  make  no  difference.  Bissell  v.  Michigan  S.  <&  N.  I.  B. 
Co.,  22  N.  Y.  258. 

Again,  the  plaintiff  in  error  asserts  that  the  quitclaim  of  Decem- 
ber 30,  1868,  is  "void  as  against  any  shareholder  not  assenting  to 
its  execution."  That  Whetstone  was  bound,  with  or  without  his  as- 
sent, by  the  act  of  a  majority  of  the  meeting  which  passed  the  reso- 
lution directing  the  execution  and  delivery  of  this  deed,  if  otherwise 
lawful,  can  admit  of  no  question.  It  would,  in  truth,  be  a  singular 
town  company  that  could  not  make  a  conveyance  of  this  kind  with- 
out the  consent  of  every  shareholder. 

Whetstone  further  insists  that  the  quitclaim  "placed  neither  a  legal 
nor  equitable  interest  in  the  grantee,"  especially  as  against  him.  The 
town  company,  he  argues,  on  December  30,  1868,  had  no  interest, 
but  only  the  "possibility"  of  one,  in  the  lots,  and  hence  their  deed  of 
that  date  conveyed  nothing.  But  a  "bare  possibility"  can  be  conveyed 
just  as  well  as  an  absolute  estate  in  fee-simple.  *  ^'Conveyances  of  land, 
or  of  any  other  estate  or  interest  therein,  may  be  made  by,  deed.'*    Sec- 
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tion  3,  e.  22»  Gen.  Bi*  1868;  seoiions  9,  6,  6,  Id.     And  Story  tells 
U8  that  courts  of  equity  "give  efifect.  to  assignments  of  trusts,  and  pos^ 

sibilitieg  of  trusts,  and  contingent  interests,  and  expectancies, 
'333    whether  they  are  in  real  or  in  personal  ^estate."     Story,  Eq. 

Jur.  §§  1040, 1055 ;  Maduska  v.  Thomas,  6  £an.  *153;  Lessee 
of  Thompson  y.  Hoop,  6  Ohio  St.  480;  Mitchell  v.  Winslow,  2  Story, 
639;  50  Mo.  31.  But  the  faet  is  that  the  town  company,  prior  to 
January  1, 1870,  had  in  these  lots  a  far  greater  interest  thana  "bare 
possibiUty."  They  had  an  estate  contingent  upon  the  happeniog  of 
a  condition  precedent, — an  estate  which  would  entirely  fail,  it  is  true, 
if  the  court-house  should  be  built,  but  which,  if  it  should  not,  would 
expand  into  an  absolute. estate  in  fee-simple.  On  the  other  hand, 
the  county  had  a  fee  couditional,  which  would  become  unqualified  by 
the  erection  of  the  court-house,  and  would,  if  they  failed  in  that, 
shrink  into  a  mere  dry  legal  estate,  held  in  trust  for  the  town  com- 
pany or  its  assigns.  This  was  the  true  state  of  the  property ;  and  to 
say  that  the  town  company  could  not  assign  an  interest  of  this  mag- 
nitude in  December,  1868,  is  to  waste  words.  It  follows,  then,  that 
the  quitclaim  deed,  granting,  as  it  does,  the  100  lots,  (and  not  merely 
whatever  interest  the  grantor  had  in  them,)  with  the  "hereditaments 
and  appurtenances  thereunto  belonging,  or  in  any  wise  appertaining/' 
wrought  a  perfect  transfer  to  the  university  of  the  bond  dated  May 
13, 1865,  and  of  all  rights,  present  or  future,  arising  out  of  it.  Adam- 
son  y.  Wilson,  47  Mo.  272;  Garton  v.  Gannada,  39  Mo.  365;  Wor- 
sham  V.  GaUison,  49  Mo.  208;  2  Story,  Eq.  Jur.  §  1050. 

There  is  no  error  in  the  conclusions  of  law  found  by  the  district 
eourt.  But  suppose  it  were  otherwise,  what  right  has  Whetstone  to 
eomplain  of  "the  findings  of  the  court  as  matter  of  law,  or  the  rights 
of  the  obligee  in  the  bond,  or  the  grantee  in  the  quitclaim  deed  ?** 
Sorely,  they  can  take  care  of  themselves;  and  so  long  as  they  make 
no  objection.  Whetstone  may  well  be  content.  But,  even  if  he  could 
be  allowed  to  fight  their  battles,  do  exception  was  taken  to  any  con- 
elnsion  of  law,  and  he  is  therefore  presumed  to  have  acquiesced  in 
them.  Luirance  v.  Luirance,  32  ^d.  198;  City  of  Logansport  v. 
Wright,  26  Ind.  61«, 

The  plaintiff  in  error  thinks  the  county  ''could  keep  the  lots,  and  be 
liable  on  theix  bond."  But  Story  says,  (Eq.  Jur.  §  761 :)  "If  the  con- 
tract appears  only  in  the  condition  of  a  bond,  secured  by  a  penalty, 

the  court  will  act  upon  it  as  an  agreement,  and  will  not -suffer 
*3d3    the  psrty  to  escape  from  a  spe^cifio  performance  by  offering 

to  pay  the  penalty,"  and  that  such  a  bond  is  "not  to  be  dis- 
eharged  by  the  payment  of  the  penalty."  Id.  §  715.  But  neither 
Whetstone  nor  the  county  bdard  has  ever  offered  to  build  the  court- 
hoQse,  reconvey  the  lots>'pay  the  penalty,  or  do  any  other  act  or  thing 
in  performance  of  tba  obligation.  On  the  contrary,  the  county  has 
attempted  to  give  the  lots  to  Whetstone  for  nothing. 
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Brswbr,  J.  The  findings  of  facts  made  by  the  court  below  on  the 
trial  of  this  action  are  as  follows : 

"(1)  That  the  plaintiff,  the  Ottawa  UniTersity,  and  the  defendants, 
the  board  of  county  commissioners  of  the  county  of  Franklin,  and 
the  Ottawa  Town  Company,  are  each  corporations,  created  under  the 
laws  of  the  state  of  Kansas. 

"(2)  The  board  of  county  commissioners  of  the  county  of  Franklin, 
by  deed,  with  full  covenanta,  executed  by  the  Ottawa  Town  Company, 
were  seized  of  a  good^  absolute,  and  indefeasible  estate  in  fee-simple 
of  and  in,  all  and  singular,  the  100  town  lots  in  the  town  (now  city) 
of  Ottawa,  particularly  described  by  number,  lot,  and  block  in  Ex- 
hibit A,  attached  to  and  being  a  part  of  the  petition. 

*'(3)  On  the  twelfth  of  May,  1865,  said  board  of  county  commis* 
sioners  made  and  delivered  to  the  Ottawa  Town  Company  a  bond  in 
the  sum  of  $15,000,  conditioned  that  they,  or  their  successors  in 
office  should,  before  the  first  day  of  January,  1870,  erect  on  block  85, 
in  the  city  of  Ottawa,  a  court-house,  at  a  cost  of  not  less  than  $15^- 
000,  or,  in  default  thereof,  to  convey  to  the  Ottawa  Town  Company 
the  100  lots  described  in  said  Exhibit  A. 

''(4)  The  deed  mentioned  in  the  second  paragraph  herein,  and  the 
bond  mentioned  in  the  third  paragraph  herein,  were  delivered  sim- 
ultaneously; that  is,  exchanged  the  one  for  the  other.  There  was 
no  consideration  whatever  paid  by  said  board  of  county  commission- 
ers, either  directly  or  indirectly,  to  the  Ottawa  Town  Company,  as  a 
consideration  for  the  lots  described  in  the  deed  aforesaid ;  nor  have 
the  conditions  of  the  bond  aforesaid  been  complied  with;  that  is,  no 
court-house  has  been  erected,  or  money  paid,  or  conveyance  made, 

as  provided  for. 
*384  '*  (5)  At  a  meeting  of  the  Ottawa  Town  Company,  held  *Mon- 
day,  April  24,  1865,  the  following  proceedings  were  had: 
"Moved  and  seconded  that  regular  meetings  of  the  company  shall  be 
held  on  Monday  evening,  at  7:30,  and  that  five  shall  constitute  a 
quorum;  carried."  And  at  a  meeting  held  Wednesday,  January  10, 
1866,  it  was  "moved  and  seconded  that  hereafter  votes  of  this  com- 
pany be  taken  by  shares,  and  that  each  half-share  be  allowed  one 
vote,  whenever  present,  by  person  or  by  proxy;  carried."  These  pro- 
ceedings were  recorded  in  a  book  furnished  and  kept  by  the  company 
for  that  purpose,  and  in  that  book  there  is  no  record  of  any  meeting 
after  June  27,  1867. 

"(6)  The  property  of  the  Ottawa  Town  Company  waa  divided  into 
twenty  shares,  and  on  and  before  the  thirtieth  of  December,  1868, 
the  twenty  shares  of  the  Ottawa  Town  Company's  stock  were  held  as 
follows :  By  C.  P.  Kalloch,  one  share ;  by  E.  J.  Nugent,  three  shares ; 
by  J.  C.  Bichmond,  one-half  share;  by  F.  Cobb,  one-half  share;  by 
E.  Cobb,  one-half  share;  by  S.  C.  Pomeroy,  one  share;  by  J.  T. 
Jones,  one  share ;  by  W.  Libby,  one-half  share ;  by  T.  J.  Southard, 
one-half  share;  by  J.  B.  GordoUi  one  share;  by  C.  C.  Hutchinson, 
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one  share;  by  B.  D.  Latbrop,  foar  fibares  and  one-half  share;  by  G. 
T.  Evans,  one-half  share;  by  G.  S.  Holt,  one-lialf  share;  by  S.  T. 
Eelsej, one-half  share;  byA.S.Latbrop,one8hare;  and  by  J.  H. Whet- 
stone, two  shares  and  one-half  share.  The  property  of  the  town  com* 
pany  orighially  consisted  of  all  the  land  described  by  the  town  plat 
of  Ottawa. 

"(7)  On  the  thirtieth  of  December,  1868,  the  Ottawa  Town  Com- 
panj  held  a  meeting,  with  the  following  shareholders, .present  or  rep- 
resented: C.  P.  Kalloch  by  I.  8.  Kalloch,  C.  C.  Hutchinson,  J.  T. 
Jones,  S.  T.  Kelsey,  J.  C.  Richmond,  E,  J.  Nugent,  J.  H.  Lane  by 
H.  F.  Sheldon,  and  G.  S.  Holt.  The  following  proceedings  were  had : 
'Holt  elected  secretary  pro  tern.  *  *  *  Voted  that  a  quitclaim  deed 
be  given  to  Atkinson,  for  the  benefit  of  Ottawa  University,  of  97  lots, 
previously  donated  to  the  county  of  Franklin.  ♦  *  *  Voted,  that  if 
anything  accrues  from  the  lots  traded  to  Lathrop,  that  also  be  given 
to  Atkinson  for  the  same  purpose.  *  *  *  Voted  that  the  secre- 
tary pro  tern,  see  that  the  deed  be  furnished  this  p.  m.,  and  have  it 
signed  by  the  president.'  John  H.  Whetstone  had  notice  of  this  meet- 
ing, and  was  present,  jast  before  or  just  at  the  time  of  the  opening, 
Imt,  on  account  of  sickness,  withdrew,  and  did  not  participate. 

•*(8)  On  the  thirtieth  of  December,  1868,  the  Ottawa  Town 
•335  Company,  by  its  president,  I.  S .  Kalloch,  and  by  its  secretary  *pro 
tern.,  G.  S.  Holt,  executed  and  delivered  to  Robert  Atkinson,  as 
treasurer  of  the  Ottawa  University,  for  the  sole  use  and  benefit  of 
the  Ottawa  University,  a  quitclaim  deed  of  the  97  lots  referred  to  in 
the  seventh  para^^raph  herein,  being  97  of  the  100  lots  before  that 
(ime  conveyed  by  the  said  Ottawa  Town  Company  to  the  board  of 
eoanty  commissioners  of  Franklin  county;  that  there  was  no  consid- 
eration whatever  paid  by  the  Ottawa  University,  either  directly  or  in- 
directly, to  the  Ottawa  Town  Company,  for  the  lots  aforesaid,  but 
the  quitclaim  deed  so  made  was  made  as  a  donation  to  the  Ottawa 
University,  to  enable  that  corporation  to  complete  a  certain  building 
then  being  erected  as  a  school  building  outside  of  the  limits  of  the 
town  of  Ottawa,  and  more  than  one-fourth  of  a  mile  distant  from  the 
limits  of  the  property,  and  land  held  and  owned  by  the  Ottawa  Town 
Company,  and  oif  from  said  property  and  land. 

"(9)  On  the  ninth  of  August,  1870,  the  board  of  county  commis- 
sioners of  the  county  of  Franklin  made  and  delivered  to  John  H. 
Whetstone  a  quitclaim  deed  to  100  lots  mentioned  and  referred  to  in 
the  second  paragraph  herein,  but  without  any  consideration  paid 
therefor  by  the  said  Whetstone,  or  by  any  person  for  him,  either  di* 
fectly  or  indirectly,  to  said  board  of  county  commissioners,  or  to  any 
one,  for  the  use  and  benefit  of  Franklin  eounty,  and  without  any 
agreement  or  promise,  either  express  or  implied,  to  pay,  or  cause  to 
1^  paid,  at  any  time  or  in  any  manner,  any  valuable  consideration, 
exeept  that  on  the  same  day  the  said  Whetstone,  with  W.  T.  Pickrell 
&8  his  security,  executed  and  delivered  to  said  board  of  county  com- 
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missioners  a  bond  in  the  snm  of  $16,000,  conditioned  that  they  will, 
in  consideration  of  said  quitclaim  deed,  save  harmless  the  board  of 
county  commissioners  of  the  county  of  Franklin  from  all  liability,  by 
way  of  damages  or  expenses  incurred,  or  which  may  be  incurred  or 
expended,  by  reason  of  the  giving  of  the  bond  by  said  board,  referred 
to  and  described  in  the  third  paragraph  herein. 

'*(10)  On  the  tenth  of  August,  1870,  John  H.  Whetstone  executed 
and  delivered  to  W.  T.  Fickrell  a  quitclaim  deed  for  lots  18  and  20, 
in  block  72;  and  on  the  fifteenth  of  August,  1870,  said  Whetstone 
executed  and  delivered  to  George  8.  Holt  a  quitclaim  deed  for  lots  7, 
9,  and  11,  in  block  69;  and  on  the  fifteenth  of  August,  1870,  said 
Whetstone  executed  and  delivered  to  W.  W.  Boiler  and  J,  L.  Haw- 
kins a  quitclaim  deed  for  lots in  block ;  and  on  the  seven- 
teenth of  August,  1870,  John  H.  Whetstone  executed  and  de- 
*336  livered  to  *L.  G.  Wasson  a  quitclaim  deed  for  lots  1,  3,  5,  7, 
and  9,  in  block  81,  part  of  the  lots  described  in  quitclaim  deed 
from  board  of  county  commissioner^  of  the  county  of  Franklin  to  said 
Whetstone,  referred  to  and  described  in  the  ninth  paragraph  herein; 
and  all  the  deeds,  bonds,  and  writings  herein  referred  to  were  daly 
recorded  in  the  office  of  the  register  of  deeds  of  Franklin  county,  in 
the  order  of  their  dates  respectively. 

"(11)  On  the  thirtieth  of  December,  1868,  at  the  timeof  the  meet- 
ing of  the  Ottawa  Town  Company,  the  following  were  resident  stock- 
holders or  shareholders,  residing  in,  and  in  the  vicinity  of,  the  town 
of  Ottawa:  E.  J.  Nugent,  J.  C.  Richmond,  E.  Cobb,  J.  T.  Jones,  C. 
C.  Hutchinson,. G.  S.  Holt,  S.  T.  Kelsey,  J.  H.  Whetstone,  and  A.  S. 
Lathrop.  In  all  of  the  meetings  of  the  Ottawa  Town  Company,  A. 
S.  Lathrop  had  represented  the  interest  of  B.  D.  Lathrop,  and  said 
A.  S.  Lathrop  had  no  notice  of  the  meeting  above  referred  to,  and 
protested  in  his  own  behalf,  and  for  B.  D.  Lathrop,  against  the  at- 
tempted conveyance  or  transfer  of  the  interest  of  the  Ottawa  Town 
Company  to  Bobert  Atkinson,  treasurer  of  the  Ottawa  University,  of 
the  property  referred  to.  John  H.  Whetstone  also  opposed  the  con- 
veyance last  above  mentioned,  and  made  that  fact  known  to  other 
shareholders  of  the  company,  and  to  Bobert  Atkinson,  and  has  never 
ratified  the  action  of  the  town  company." 

The  conclusions  of  law  found  by  the  district  court  on  such  irial  are 
as  follows : 

"(1)  After  the  first  of  January,  1870,  the  Ottawa  Town  Company 
had  an  equitable  interest  in  the  100  lots,  and  could  elect  to  sue  for 
the  legal  title,  or  for  the  recovery  of  the  penalty  of  $15,000  fixed  in 
the  bond. 

"  (2)  The  Ottawa  Town  Company,  claiming  title  to  the  100  lots, , 
could  sell  and  convey  its  interest  therein,  though  not  in  actual  pos- 
session, and  not  holding  the  legal  title,  and  the  aotion  of  its  grantee 
for  the  legal  title  can  be  maintained  by  the  grantee  if  it  eoold  have 
been  by  the  grantor. 
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''(8)  The  officers  and  a  qnoram  of  the  Bioekholders  of  the  Ottawa 
Town  Company  could  make  a  conveyance  of  the  legal  title  or  equitable 
interest  of  that  corporation  in  the  100  lots,  and  no  individaal  stock-  ' 
liolder  of  the  corporation  can  maintain  an  action  to  cancel  or  set 
aside  such  conveyance,  though  the  same  was  made  for  an  inadequate 

consideration. 
*337  "(4)  The  conveyance  by  the  board  of  county  commission^ers 
to  John  H.  Whetstone  vested  in  the  grantee  no  greater  title  or 
interest  than  that  held  by  the  county  at  the  time;  and  the  bond  for 
reconveyance,  and  the  deed  to  the  Ottawa  University,  beinig  duly  re- 
corded,  said  Whetstone  had  full  knowledge  of  the  equities  in  favor  of 
the  Ottawa  Town  Company  and  Ottawa  University ;  and  the  Ottawa 
University  can  therefore  maintain  the  action  against  said  Whetstone, 
if  the  Ottawa  Town  Company  could  maintain  a  like  action  against  the 
board  of  county  commissioners. 

"The  court  therefore  finds  for  the  plaintiff." 

The  first  finding  of  fact  sets  forth,  among  others,  that  the  Ottawa 
Town  Company  is  a  corporation  created  under  the  laws  of  the  state 
of  Kansas.  The  following  is  a  copy  of  the  article  of  incorporation 
filed  with  the  secretary  of  state,  on  the  sixth  of  September,  1864,  which, 
by  stipulation  of  the  parties,  is  to  be  taken  as  one  of  the  facts  found 
in  ihis  case : 

''This  is  to  certify  that  the  undersigned  have  formed  themselves 
into  an  association  or  body  corporate,  for  the  purpose  of  locating  and 
laying  out  a  town-site,  and  making  improvements  therein.  The  par- 
ticniar  tracts  of  land  to  be  obtained  as  a  town-site  are  the  east  half 
of  section  thirty-five,  (E.^  sec.  35,)  and  the  west  half  of  section  thirty- 
six,  (W.^  sec.  36,)  both  of  township  seventeen  south,  (T.  17  S.,)  and 
nnge  nineteen  east,  (B.  19  E.,)  upon  what  is  known  as  the  <  Ottawa 
Reservation,'  in  the  county  of  Franklin,  in  the  state  of  Kansas.  The 
name  of  the  company  or  body  corporate  shall  be  *  The  Ottawa  Town 
Company.' 

"In  witness  whereof  we,  the  undersigned,  have  hereunto  inter- 
ehangeably  set  our  hands  and  seals  this  first  day  of  September,  1864. 

"Clinton  C.  Hutchinson.     [Seal.] 
"John  C.  Richmond.  [Seal.] 

"Isaac  8.  Kalloch.  [Seal.* 

"Charles  T.  Evans,  [Seal.; 

"Asa  S.  Lathrop."  [Seal.; 

As  none  of  the  testimony  is  before  us,  except  so  far  as  it  is  shown 
b;  the  stipalation  just  cited,  the  only  question  is  whether,  upon  the 
pleadings  and  findings  of  fact,  the  defendant  in  error,  the  Ottawa 
University,  ought  to  have  recovered  a  judgment  against  the  plaintiff 

in  error.  Upon  this  the  plaintiff  in  error  makes  the  following 
*338    points:   *''(!)  That  the  deed  of  December  80,  1868,  under 

which  plaintiff  below  claims,  is  ultra  vires  of  the  corporation, 
^d  therefore  void ;  (3)  that  it  is  void  as  against  any  shareholder  not 
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assenting  to  its  execution ;  (S)  that  as  a  deed  of  quitclaim  it  places 
neither  a  legal  nor  equitable  interest  in  the  grantee,  and  especially  as 
against  the  plaintiff  in  error;  (4)  that  the  findings  of  the  ooart  as 
matter  of  law,  on  the  rights  of  the  obligee  in  the  bond^  or  the  grantee 
in  the  quitclaim  deed,  are  erroneous." 

The  first  is  the  principal  question,  and  it  is  one  of  no  little  difli- 
culty.  It  is  insisted  that  there  is  no  express  power  conferred  to  do- 
nate the  property  of  the  corporation,  nor  to  use  it  for  the  purpose  of 
making  improvements  elsewhere  than  within  the  limits  of  the  town- 
site  ;  nor  is  the  power  necessary  and  incidental  to  the  carrying  ont 
of  the  specific  purpose  for  which  the  corporation  was  created.  Look- 
ing simply  at  the  articles  of  incorporation,  and  regarding  the  words 
used  therein  as  selected  by  the  corporators  with  especial  reference  to 
a  limitation  of  the  powers  of  the  corporation,  and  this  argument  is 
strong.  Power  is  given  to  locate  and  lay  out  a  town-site,  and  make 
improvements  thereon.  A  town  can  be  located  and  laid  out,  and  im- 
provements made  in  it,  without  the  donation  of  a  single  lot,  and  with- 
out the  use  of  a  single  dollar's  worth  of  property  in  making  of  out- 
side improvements.  We  are  fully  aware  of  the  rule  that  corpora- 
tions take  nothing  by  implication,  and  that  it  is  the  duty  of  courts, 
especially  in  this  day,  when  so  much  of  the  business  of  the  country 
is  carried  on  by  corporations,  and  so  much  of  its  wealth  held  by 
them,  to  see  to  it  that  the  powers  of  a  corporation  are  not  exercised 
beyond  its  charter,  but  are  kept  within  the  limits  which  the  legisla- 
ture has  prescribed.  Only  in  this  way  can  the  rights  of  the  stock- 
holders be  protected  against  the  illegal  action  of  the  directors,  or  of 
the  minority  of  the  stockholders  against  similar  action  of  the  majority. 
On  an  examination,  we  find  that  the  words  used  in  the  articles 
*339  of  incorporation  under  consideration  were  taken  *from  the  stat- 
ute, where  they  stand  as  descriptive  of  the  general  purposes  of 
such  a  corporation.  Comp.  Laws,  372,  c.  44,  §  37.  This  section 
reads:  "When  any  number  of  persons  *  *  *  associate  them- 
selves together  for  the  purpose  of  locating  and  laying  out  a  town-sit-ej 
and  making  improvements  therein^  they  shall,  under  their  hands  and 
seals,  make  a  certificate,"  etc.;  and  when  incorporated  "shall  have 
the  same  general  corporate  powers  as  are  provided  in  the  twentieth 
section  of  this  act,  and  subject  to  all  the  restrictions  hereafter  pro- 
vided." It  would  seem,  then,  from  the  adoption  of  the  w&rds  of  the 
statute,  that  the  corporators  intended  thereby,  not  so  much  a  special 
limitation  on  the  powers  of  this  town-site  corporation,  as  the  creation 
of  one  of  the  nature,  and  with  the  general  powers,  specified  in  the 
statute.  If  special  limitations  had  been  sought,  additional  words 
would  have  been  used.  Turning  now  to  section  20  of  the  same 
chapter  of  the  statutes,  (the  section  referred  to,)  we  find  that  it  em- 
powers them  to  "contract  and  be  contracted  with,  acquire,  and  convey 
at  pleasure,  all  such  real  and  personal  estate  as  may  be  necessary 
and  convenient  to  carry  into  effect  the  objects  of  the  incorporation ; 
to  make  and  use  a  common  seal,  and  the  same  to  alter  at  pleasure; 
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and  do  all  needfnl  aots  to  carry  into  effect  the  object  for  which  it  was 
created;  and  such  company  shall  possess  cUl  the  powers,  and  be  sub- 
ject to  all  rales  and  restrictions,  provided  by  this  act/'  And  by  sec- 
tion 45  of  said  act  it  is  provided,  by  way  of  restriction,  that  "no  com- 
pany or  association,  incorporated  under  the  provisions  of  this  act, 
sbaU  employ  its  stock,  means,  assets,  or  other  property,  directly  or 
indirectly,  for  any  other  purpose  whatever  than  to  accomplish  the 
legitunate  objects  of  its  creation/' 

Now,  town-site  companies  are  neither  novel  nor  rare  in  Kansas. 
Every  county  has  been  the  home  of  several,  and  the  manner  of  their 
working,  and  the  means  employed  to  accomplish  their  purposes,  are 
familiar  to  us  all.  Nor  is  Kansas  peculiar  in  this  respect.  Every 
western  state  is  full  of  them.  They  are  private  corporations,  organ- 
ized for  the  purposes  of  gain.  They  take  real  estate,  lay  it  off 
*340  into  lots  and  blocks,  streets  and  ^alleys,  induce  people  to  settle 
and  purchase,  and  by  the  sale  of  lots  make  their  profits.  Their 
object  is  to  make  gain  by  the  sale  of  lots,  and  they  may  "convey  at 
pleasure  such  real  estate  as  may  be  necessary  and  convenient  to  carry 
into  effect  this  object."  If  by  the  donation  of  one  lot  they  can  double 
the  value  of  the  remainder,  is  not  the  one  lot  used  directly  to  accom- 
plish the  legitimate  object  of  the  corporation  ?  If  by  donating  100 
lots  to  the  county  they  can  secure  the  county-seat  and  the  erection  of 
county  buildings,  are  they  not  furthering  the  very  purpose  of  building 
up  a  town  ?  This  the  counsel  for  plaintiff  in  error  seem  to  concede, 
for  thus,  they  say,  they  secure  improvements  on  the  town-site.  Here 
the  improvements  to  secure  which  this  donation  was  made,  were  to 
be  placed  from  one-fourth  to  one-half  of  a  mile  away  from  the  town. 
And  if  there,  why  not  anywhere,  urge  counsel.  The  purpose  of  secur- 
ing improvements  on  the  town-site  is  not  simply  that  the  improve- 
ments be  there,  but  that  thereby  the  property  the  corporation  has  to 
sell  may  be  enhanced  in  value.  And  if  the  lots  were  donated  to  secure 
the  erection  of  a  hospital  or  school  at  a  remote  place,  as  suggested 
by  counsel,  there  would  be  no  resultant  benefit  to  the  corporation  of 
enhanced  value  of  its  unsold  lots.  It  seems  to  us  that  this  must  be 
the  teat :  If  the  direct  and  proximate  tendency  of  the  improvements 
sought  to  be  obtained  by  the  donation  is  the  building  up  of  the  town, 
and  the  enhanced  value  of  the  remaining  property  of  the  corporation, 
the  donation  is  not  ultra  vires.  The  purpose  of  the  corporation  is  to 
boild  up  a  town,  and  make  gain  by  the  sale  of  lots.  This  purpose  is 
directly  furthered  by  such  a  donation.  See,  as  bearing  upon  the  ques- 
tions here  discussed,  the  late  case  from  California  (40  Gal.  84)  of 
Vandall  v.  Dock  Co.,  reported  in  10  Amer.  Law  Beg.  (N.  S.)  506,  which 
in  many  respects  is  similar  to  this.  The  donation  in  this  case  was 
to  aid  the  Ottawa  University  in  erecting  a  school  building  near  the 
town-site.  It  will  hardly  be  doubted  that  the  direct  and  proxi- 
*341  mate  tendency  of  such  an  improvement  was  to  enhance  *tbe 
Tftjne  of  property  in  Ottawa.  Hence  the  donation  was  not 
^tra  vires. 
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The  donation  being  within  the  powers  of  the  eorporation,  having 
been  made  by  the  proper  officers,  and  having  been  fully  authorized 
by  a  vote  of  the  corporation  at  a  regularly  called  meeting,  it  follows 
that  all  the  stockholders  are  bound  by  the  act.  The  proceedings  on 
the  part  of  the  corporation  appear  to  have  been  regular ;  at  least,  no 
defect  is  pointed  out  in  them. 

The  Ottawa  Town  Company  had  an  interest  in  these  lands, — ^snch 
an  interest  as  is  created  by  a  bond  to  convey.  Any  interest  in  land 
may  be  conveyed  by  deed,  quitclaim  or  otherwise.  Gen.  St.  185,  §  3. 
The  county  had  given  a  bond,  with  penalty,  to  build  a  court-house 
before  the  first  of  January,  1870,  or  reconvey  the  lots.  The  time  to 
build  the  court-house  had  passed.  It  then  left  the  contract  of  the 
county  a  simple  bond,  with  a  penalty  to  convey.  Eqaity  always  treats 
this  as  a  contract  to  convey,  which  may  ordinarily  be  specifically  en- 
forced, and  does  not  leave  the  party  to  his  legal  remedy  on  the  bond. 
Waynick  v.  Richmond,  11  Kan.  *488. 

We  see  no  error  in  the  judgment,  and  the  same  will  be  affirmed. 

(All  the  justices  concurring.) 


Lemuel  Bassett  v.  Z.  A.  Woodward. 

July  Term,  1874. 

1.  Pleading:  Variance;  Judgment.    Where  the  allegations  in  the  petition 

and  the  findings  of  fact  sustain  the  judgment,  a  variance  between  the 
prayer  for  relief  in  the  petition  and  the  judgment  will  not,  when  noticed 
first  in  this  court,  ordinarily  justify  a  reversal. 

2.  Parties  in  Supreme  Court.    Parties,  whether  plaintiffs  or  defendants 

in  the  district  court,  who  are  affected  by  errors  alleged  in  the  proceedings 
in  that  court,  must  be  made  parties  to  proceedings  in  this  court  before 
those  errors  can  be  inquired  into. 

*342    *Error  from  Labette  district  court. 

Action  hy  Woodward  against  Bassett  and  Euykendall.  Trial 
at  the  November  term,  1871,  of  the  district  court.  Findings  and 
judgment  in  favor  of  plaintiff  and  against  the  defendants.  Bassett 
alone  appeals.  Euykendall  is  not  joined  either  as  a  plaintiff  or  a 
defendant  in  this  court. 

W.  P.  Lamby  for  plaintiff  in  error. 

A  demand  of  the  relief  to  which  the  party  supposes  himself  en- 
titled must  be  contained  in  th«  petition ;  and  no  other  relief  can  be 
granted  by  the  court  rightfully.  Civil  Code,  §  87.  The  demand 
must  correspond  to  the  prior  averments  in  the  petition,  and  the 
judgment  and  the  findings  of  the  court  must  conform  and  agree  with 


BASSBTT  V.  WOODWARD.  267 

averment  of  the  petition  and  the  demand  for  judgment  and  relief; 
and  judgment  and  finding  by  the  coort  exceeding  or' contrary  to  that 
demanded  is  error,  and  should  be  reversed. 

The  court  cannot  grant  relief  in  favor  of  one  defendant  and  against 
another  defendant  on  the  petition  of  the  plaintiff  in  a  matter  where 
the  plaintiff  has  no  interest,  and  where  no  affirmative  relief  is  asked 
by  either  defendant.  In  all  cases  the  judgment  must  conform  to  the 
questions  raised  by  the  pleadings  before  the  court,  and  cannot  ex- 
tend beyond  such  questions.  Bouv.  Law  Diet.  676,  §  9.  The  judg- 
ment in  this  case  was  not  authorized.  The  proper  requisites  have 
not  been  made  to  obtain  it,  either  in  the  petition  or  the  answer;  it 
is,  therefore,  a  fraudulent  judgment,  as  it  divests  the  plaintiff  in  er- 
ror of  his  rights  in  the  collection  of  his  money  from  his  co-defendant 
below,  without  any  benefit  to  the  plaintiff  below. 

Bbeweb,  J.  The  defendant  in  error  brought  his  action  in  the 
district  court  of  Labette  county  against  plaintiff  in  error 
*343  *and  one  Josiah  Euykendall  to  compela  specific  performance  of 
a  contract  to  sell  real  estate.  In  his  petition  he  alleged  a 
written  contract  on  the  part  of  Bassett  to  sell  him  the  real  estate 
at  any  time  within  eight  days  on  the  payment  of  $3,500;  that  Euy- 
kendall had  notice  of  this  written  contract ;  that  within  the  eight 
dajB  he  tendered  the  $3,500,  and  demanded  a  deed,  but  that  Bas- 
sett, combining  with  Euykendall  to  cheat  and  defraud  him,  refused 
to  eonvey,  but  sold  and  conveyed  to  Euykendall  for  a  greater  sum 
than  $3,500.  He  asked  a  decree  compelling  Euykendall  to  convey 
to  him  upon  payment  of  the  $3,500,  and  requiring  Bassett  to  join 
in  the  conveyance,  and  enjoining  Euykendall  from  selling  or  incum- 
bering the  premises  in  any  manner.  Bassett  and  Euykendall  filed  a 
joint  answer  in  which  Bassett  admitted  the  contract,  but  denied  ev- 
erything else,  and  Euykendall  admitted  purchasing  from  Bassett, 
and  denied  the  other  allegations.  The  case  was  tried  by  the  court, 
without  a  jury.  Findings  of  fact  and  conclusions  of  law  were  made, 
and  judgment  entered  in  favor  of  Woodward.  The  testimony  was 
Dot  preserved,  so  that  the  case  is  here  simply  on  the  pleadings,  the 
findings,  and  the  judgment.  The  findings  sustain  the  allegations  of 
the  petition.  In  addition  the  court  finds  the  terms  of  the  sale  from 
Bassett  to  Euykendall,  to-wit,  cash,  $2,000,  and  note  and  mortgage 
ior  $1,700,  and  that  the  sale  had  been  consummated. 

Upon  these  facts  it  would  seem. clear  that  Woodward  .upon  pay- 
ment of  the  $3,500  was  entitled  to  a  decree  for  a  specific  performance. 
Sach  a  decree  was  entered,  and  so  far  at  least  as  Woodward  is  con- 
cerned we  see  no  error  in  it.  Counsel  for  plaintiff  in  error  claims 
that  the  prayer  for  relief  in  the  petition  does  not  warrant  the  decree. 
The  decree  commanded  Euykendall,  upon  payment  of  the  $3,500, 
to  execute  a  conveyance  to  Woodward,  and  Bassett  to  execute  to  Wood- 
ward an  assignment  of  the  mortgage,  and  to  surrender  the  notes  se- 
vASK.—n 
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cared  thereby  to  Eaykendall.  It  was  the  duty  of  the  court  in  fram- 
ing its  decree  to  see  that  such  conveyances  and  instruments  were 
*&44  executed  by  the  defendants  as  would  secure  to  the  plaintiff  *that 
which  he  had  contracted  for,  a  clear  and  perfect  title  to  the 
premises.  This  was  done,  and  only  this.  It  does  not  appear  that 
the  attention  of  the  district  court  was  called  to  the  fact  that  the  prayer 
for  relief  did  not  speak  of  an  assignment  of  a  mortgage.  We  certainly 
should  not  disturb  a  judgment  on  account  of  a  variance  so  purely  im- 
material. It  may  be  that  the  court  erred  in  not  directing  specifically 
the  payment  of  $2,000  to  Euykendall,  and  $1,500  to  fiassett,  but 
that  is  a  matter  in  which  Woodward  is  not  the  only  party  interested. 
If  any  error  of  that  kind  occurred,  it  can  be  corrected  only  by  a  pro- 
ceeding in  error,  to  which  Kuykendall  also  is  a  party  defendant. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 


G.  W.  Yandlb  v.  S.  a.  Crane  and  another.* 

July  Term,  1874. 

1.  Beplevin:  Pleading:  Contradictory  Defenses :  General  DeniaL    In 

an  action  of  replevin,  where  the  defendant  files  an  answer  containing  a 
.  ^general  denial,"  and  six  subsequent  defenses,  in  which  subsequent  de- 
fenses the  defendant  admits  that  the  plaintiff  is  the  owner  of  the  property 
replevied,  and  that  the  defendant  detains  the  same  from  the  plaintiff, 
Tield,  that  on  the  trial  of  the  action  said  "general  denial"  can  be  consid- 
ered only  as  a  denial  that  the  plaintiff  is  entitled  to  the  immediate  posses^ 
Hon  of  the  property,  and  that  the  defendant  te^on^uZ?^  detains  the  same 
from  the  plaintiff. 

2.  :  Issue:  Evidence  Under  (General  Denial.  In  an  action  of  re- 
plevin the  defendant,  under  a  ** general  denial,"  will  be  entitled  to  prove 
on  the  trial  that  he  does  not  wrongfully  detain  the  property,  by  intro- 
ducing evidence  tending  to  show  that  his  detention  of  the  same  is  right- 
ful. 

Error  from  Labette  district  court. 
*345     Replevin,  brought  by  Crane  and  another  against  Yandle.    *The 
plaintiffs  bad  judgment  at  the  March  term,  ISIS,  of  the  dis- 
trict court. 

F.  A.  Bettis,  for  plaintiff  in  error. 

The  plaintiffs'  evidence  fails  to  establish  (1)  that  at  the  commence- 
ment of  the  action  the  plaintiffs  were  the  owners  of  the  property ;  (2) 
that  they  were  entitled  to  the  possession;  (3)  that  the  property  was 
not  withheld  by  due  process  of  law;  and  (4)  that  at  the  oommence- 

^See  Moses  v.  Morris,  20  Kan.  218;  Bailey  v.  Bayne,  Id.  659;  Brown  v.  Holmes, 
pa$t,  *482;  Holmberg  v.  Dean.  21  Kan.  80. 
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ment  of  the  action  Yandle  was  in  possession  of  the  property.  The 
defendant's  answer  contained  a  general  denial,  and  three  affirmative 
defenses.  Under  each  and  all  of  these  the  court  refused  to  permit  the 
defendant  to  show  the  right  of  possession  of  the  cattle  in  controversy 
to  have  been  in  himself,  under  section  33,  c.  40,  Gen.  St.  1868.  The 
evidence  offered  should  have  been  received  under  the  general  denial; 
and  if  this  is  so,  then  the  affirmative  defenses  were  general  denials  in 
themselves.  It  may  be  claimed  that  the  second  defense  does  not  allege 
the  premises  to  have  been  surrounded  by  a  good  and  lawful  ience; 
but  it  does  allege  the  premises  to  have  been  "a  close;"  and  a  "close" 
is  a  lawful  inclosure,  and  a  lawful  inclosure  in  Kansas  is  surrounded 
bj  a  good  and  lawful  fence. 

It  is  set  up  in  the  answer  that  the  cattle  were  strays.  The  court 
refused  to  hear  any  evidence  to  this  point,  and  this  was  manifest 
error. 

Ff .  £.  Glasse  and  H.  O.  Webb,  for  defendants  in  error. 

Valentine,  J.  This  was  an  action  of  replevin  for  twelve  head  of 
neat  cattle.  The  defendants  in  error  (plaintiffs  below)  replevied  the 
cattle  from  plaintiff  in  error,  and  judgment  was  rendered  in  favor  of 

defendants  in  error.  The  petition  below  was  an  ordinary  pe- 
•34:6    tition  in  replevin,  and  8uf*ficiently  stated  the  plaintiff's  cause 

of  action.  The  answer  contained,  first,  a  general  denial,  and 
then  six  separate  defenses  setting  up  new  matter.  In  these  subse- 
quent defenses  the  defendant  admitted  that  the  plaintiffs  were  the 
owners  of  the  cattle,  and  that  the  defendant  detained  the  cattle  from 
the  plaintiffs.  Hence,  upon  the  trial  of  the  action^  the  general  de- 
nial of  the  defendant  could  be  considered  only  as  a  denial  that  the 
plaintiffs  were  entitled  to  the  immediate  possession  of  the  property, 
and  that  the  defendant  wrongfully  detained  the  same  from  the  plain- 
tiffs, (Wiley  v.  Keokuk,  6  Kan.  *94;  Butler  v.  Kaulback,  8  Kan.  *668  ;) 
for  the  answer  itself  admitted  and  proved  on  the  trial  all  the  other 
allegations  of  the  petition.  The  answer  in  fact  proved  prima  facie 
the  plaintiffs'  whole  case.  It  proved  conclusively  that  the  plaintiffs 
were  the  owners  of  the  cattle,  and  that  the  defendant  detained  them 
fiom  the  plaintiffs ;  and  as  proof  of  ownership,  if  unaccompanied  by 
other  circumstances,  is  always  prima  facie  evidence  of  the  right  of 
possession,  and  as  a  proof  of  a  detention  of  property  by  a  person  not 
the  owner,  and  against  the  will  of  the  owner,  if  unexplained  by  other 
circumstances,  is  olweLjB  prima  facie  evidence  of  a  zc^ron^uZ  detention 
of  the  property,  therefore  the  foregoing  admission  of  ownership  and 
detention  contained  in  the  answer  were  prima  facie  evidence  of  the 
plaintiffs'  right  of  possession,  and  that  the  detention  of  the  cattle  on 
the  part  of  the  defendant  was  wrongCul.  If  it  be  claimed,  however, 
that  said  ownership  and  said  detention  were  explained  by  other  cir- 
cumstances stated  in  the  answer,  which  showed  that  the  plaintiffs 
were  not  entitled  to  the  immediate  possession  of  the  property,  and 
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that  the  defendant  did  not  wrongfuUy  detain  the  same,  then  it  may 
be  answered  that  these  other  circumstanoes  stated  in  the  answer  were 
controverted  by  the  plaintiffs,  and  could  not  be  taken  as  true  until 
proved  by  the  defendant.  Under  the  pleadings,  it  did  not  devolve 
upon  the  plaintiffs,  in  the  first  instance,  to  prove  anything.     It  de- 

volved  upon  the  defendant  to  show  that  he  had  the  right  to 
*347    the  possession  of  said  cattle,  and  that  he  did  not  ^wrongf uUy 

detain  them.  And  this  brings  us  to  another  question. 
The  defendant,  although  admitting  in  his  answer  that  the  plaintiffs 
were  the  owners  of  said  cattle,  and  that  the  defendant  detained  the 
same  from  the  plaintiffs,  also  alleged  that  the  detention  was  not 
wrongful  for  the  following  reasons,  to- wit :  He  alleges  that  the  plain- 
tiffs permitted  these  twelve  head  of  cattle,  along  with  a  large  numbei; 
of  other  cattle  belonging  to  the  plaintiffs,  to  enter  the  premises  of  the 
defendant,  and  there  do  a  great  deal  of  damage,  for  which  damage 
the  plaintiff  claims  to  have  a  lien  upon  said  cattle.  Gen.  St.  494« 
§  33;  Id.  1002,  §  3;  Laws  1872,  384,  §  3.  And  the  defendant  also 
alleges  that  he  took  said  cattle  up  as  estrays.  Gen.  St.  1003  et  seq. 
All  of  the  defenses  (six  in  number)  in  which  the  foregoing  allegations 
are  contained  are  defective  for  reasons  not  necessary  now  to  be  stated, 
except  that  the  defendant  does  not  show  by  any  of  said  defenses  that 
his  case  comes  within  any  of  the'  statutes  above  cited.  We  think, 
however,  that  the  defendant  had  a  right  to  show,  under  his  general 
denial,  all  the  facts  that  he  attempted  to  allege  in  said  six  defenses 
of  his  answer,  (Wilson  v.  Fuller,  9  Kan.  *177,  *190 ;)  that  is,  he  had 
a  right  to  show,  under  his  general  denial,  that  the  plaintiffs  were  not 
entitled  to  the  immediate  possession  of  the  cattle,  and  that  the  de- 
fendant did  not  wrongfully  detain  the  same,  by  showing  that  the  cattle 
broke  through  a  lawful  inclosure,  and  entered  the  defendant's  prem- 
ises, and  there  did  damage,  and  thisit  the  defendant  detained  them  for 
the  purpose  of  enforcing  his  lien  for  the  damages ;  or,  by  showing  that 
the  cattle  were  strays,  and  that  they  entered  the  defendant's  premises, 
and  that  the  defendant  then  took  them  up  as  strays.  The  court  below, 
on  objections  by  the  plaintiffs,  refused  to  permit  the  defendant  to  prove 
the  foregoing  facts,  or,  at  least,  the  first  of  the  foregoing  facts.  The 
question  as  to  what  may  be  proved  by  a  defendant  under  a  general 
denial  in  replevin  has  already  been  considered  and  decided  by  this 

court.  Town  of  Leroy  v.  McConnell,  8  Kan.  *273;  Wilson  v. 
*348    Fuller,  9  Kan.  *177,  *190.     *In  these  cases  it  was  decided 

that  under  our  Code  the  gist  of  the  action  of  replevin  is  the 
wrongful  detention  of  the  property  by  the  defendant  as  against  the 
plaintiff,  and  that,  under  a  general  denial,  the  defendant  may  prove 
anything  that  will  tend  to  show  that  he  does  not  wrongfully- detain 
the  property  as  against  the  plaintiff.  In  the  present  case,  for  in- 
stance, the  defendant  might  show  that  he  did  not  wrongfully  detain 
the  property  by  showing  that  he  rightfully  detained  it.  The  court 
below,  however,  on  objections  made  by  the  plaintiffs,  excluded  all  evi- 
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denee  tending  to  show  that  the  detention  of  the  property  by  the  de- 
fendant was  rightful  instead  of  wrongful ;  and  herein  we  think  the 
court  below  erred.  The  plaintiffs  alleged  in  their  petition  that  the 
detention  of  the  cattle  was  wrongful.  The  defendant  denied  the  same 
by  a  general  denial.  The  plaintiffs  then  proved  prima  facie^  by  parol 
evidence^  and  by  the  defendant's  admissions  in  his  answer,  that  the 
detention  was  wrongful,  and  the  defendant  then  had  a  right  to  rebut 
this  prima  facie  case  by  showing  that  .the  detention  was  not  wrong- 
ful. 

The  judgment  of  the  court  below  is  reversedi  and  cause  remanded 
for  a  new  trial. 

(All  the  justices  concurring.) 


MosES  M.  Edwabds  v.  Jamss  Gbumb. 
July  Term,  1874. 

1.  Parent  and  Child:  Trespass.    Where  a  minor  son,  who  lives  with  his 

father,  and  is  under  his  father's  control,  commits  certain  wrongful  acts, 
but  where  the  said  acts  have  not  been  authorized  by  the  father,  are  not 
done  in  his  presence,  have  no  connection  with  the  father's  business,  are 
not  ratified  by  the  father,  and  from  which  the  father  receives  no  benefit, 
the  father  is  not  liable  in  a  civil  action  for  damages  for  such  wrongful 
acts.' 

2.  Demurrer:  To  Evidence.    Where  a  demurrer  to  the  evidence  is  inter- 

posed by  the  defendant  in  a  civil  action,  under  section  275  of  the  Code 
*349  *as  amended,  (Laws  1872,  p.  329,)  and  neither  the  petition  nor  tlie  evi- 
dence shows  a  cause  of  action  against  the  defendant,  and  the  evidence 

does  not  tend  to  prove  a  cause  of  action  against  the  defendant,  the  court 

does  not  err  in  sustaining  said  demurrer. 

Error  from  Cherokee  district  court.  Action  by  Edwards  against 
Crume.  The  petition  was  as  follows:  '*The  said  Moses  M.  Ed- 
wards, plaintiff,  complains  of  the  said  James  Grume,  defendant,  and! 
sbows  to  the  court  and  avers  that  on  the  thirtieth  day  of  October, 
1S72,  he  was  the  owner  of  1,000  fruit  trees,  being  and  growing  upon 
land  owned  and  occupied  by  plaintiff  in  the  county  of  Cherokee,  and 
500  rails  laid  up  in  a  fence  on  his  said  farm  in  said  county,  and 
three  quarters  of  a  mile  of  osage-orange  hedge  fence,  two  years 
old,  growing  upon  his  said  place ;  that  on  said  thirtieth  of  October 

^  Where  a  minor  son  negligently  and  carelessly  shoots  and  kills  a  mare  belong- 
ii^gto  another,  the  father,  who  had  no  connection  with  the  transaction,  directly 
or  indirectly,  proximately  or  remotely,  is  not  liable;  and  where  the  father  after- 
wards, without  consideration,  and  not  in  writing,  promises  to  pay  the  value  of 
tbe  mare,  held  that  such  promise  does  not  render  him  liable.  Baker  v.  Morris,  7 
Pac  Rep.  267.  Maintenance  of  children,  see  Harris  v.  Harris,  5  Kan.  84,  and 
not«;  rights  and  liabilities  of  parent,  see  note  to  Sawyer  v.  Sauer,  10  Kan.  890. 
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one  James  Grnme,  jnnior,  a  minor,  under  21  years  of  age,  who  is  the 
son  of  defendant  James  Grume,  and  resides  with  defendant  in  his 
family,  and  who  is  a  member  of  defendant's  family,  did  set  on  fire 
the  prairie,  being  the  grass  growing  on  the  prairie  in  said  county,  in 
the  vicinity  of  plaintiff's  place,  where  said  above-named  property  of 
plaintiff  then  was;  and  plaintiff  avers  that  said  fire  so  set  out  in  the 
prairie  aforesaid  by  the  said  James  Grume,  junior,  minor,  and  son 
of  the  said  James  Grume,  defendant,  as  aforesaid,  did  set  fire  to, 
burn  up,  and  destroy  and  damage  plaintiff's  property  aforesaid, 
and  did  occasion  damage  to  the  said  1,000  fruit  trees  growing 
on  plaintiff's  farm  aforesaid,  and  the  said  500  rails,  and  the  said 
three-quarters  of  a  mile  of  hedge  fence  on  plaintiff's  said  farm, 
and  that  said  fire  totally  burned  up  and  destroyed  said  property  of 
plaintiff;  and  plaintiff  says  said  fruit  trees  were  of  the  value  of 
$1,000;  that  said  rails  were  of  the  value  of  $15;  that  said  three- 
quarters  of  a  mile  of  hedge  fence  was  worth  $50;  wherefore  plaintiff 
avers  that  by  reason  of  the  fire  aforesaid  so  set  out  by  the  said  James 
Grume,  junior,  minor,  and  son  of  defendant,  the  said  property  above 
mentioned  was  totally  destroyed,  and  he  has  been  damaged  thereby 
to  the  amount  of  $1,065,  wherefore,"  etc.  Answer,  a  general  denial. 
Trial  at  the  June  term,  1873.  Defendant  demurred  to  plaintiff's  ev- 
idence.    Demurrer  sustained,  and  judgment  against  plaintiff  for 

costs. 
*350     *W,  M.  Matheny^  for  plaintiff  in  error. 

The  court  erred  in  sustaining  the  demurrer.  It  was  not  inter- 
posed at  the  proper  time.  A  demurrer  which,  like  this,  goes  to  the 
sufficiency  of  the  facts  stated  in  the  petition,  should  have  been  filed 
before  the  answer,  and  determined  by  the  court  before  proceeding  to 
the  trial  of  the  action,  it  being  in  fact  a  demurrer  to  the  petition  and 
not  to  the  evidence.  The  proof  sustained  all  the  allegations  of  plain- 
tiff's petition. 

The  court  erred  in  rendering  judgment  in  favor  of  the  defendant 
and  against  the  plaintiff.  The  petition  stated  a  good  cause  of  action, 
and  the  proof  introduced  authorized  a  judgment  in  favor  of  the 
plaintiff. 

t/.  R.  Hallowell,  for  defendant  in  error* 

Valentine,  J.  The  main  question  in  this  case  is  whether  a  father 
is  liable  in  a  civil  action  for  damages  for  the  wrongful  acts  of  his 
minor  son,  where  the  son  lives  with  the  father,  and  is  under  his  con- 
trol, but  where  the  acts  complained  of  were  not  authorized  by  the 
father,  were  not  done  in  his  presence,  had  no  connection  with  the 
father's  business,  were  not  ratified  by  him,  and  from  which  the  father 
received  no  benefit.  We  must  answer  this  question  in  the  negative. 
The  father  in  such  a  case  is  not  liable.  Baker  v.  Haldeman,  24  Mo. 
219;  Tifft  V.  Tifft,  4  Denio,  175;  Moon  v.  Towers,  8  G.  B.  (N.  S.) 
611;  S.  G.  98  E.  G.  L.  611;  McManus  v.  Grickett,  1  East,  106.     In 
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saeb  a  ease  the  son  alone  is  liable.  Suppose  a  minor  son,  fifteen  or 
twenty  years  of  age,  should  steal  a  horse  or  rob  a  bank,  and  abscond 
with  the  proceeds  of  his  larceny,  does  any  one  suppose  that  the  father 
would  have  to  answer  therefor,  either  civilly  or  criminally?  The 
minor  alone  would  be  liable,  and  he  would  be  liable  both  civilly  and 
criminally.     The  question  in  this  case  arose  on  a  demurrer  to  the 

evidence  interposed  by  the  defendant  under  section  275  of  the 
'351    Code  as  ^amended.    Laws  1872,  p.  329.     The  demurrer  was 

sustained,  and  the  action  dismissed  at  plaintiff's  costs.  Now, 
neither  the  petition  nor  the  evidence  showed  any  cause  of  action 
against  the  defendant,  who  is  the  father  of  the  person  who,  it  is  al- 
leged, committed  the  wrongful  acts.  The  evidence  did  not  tend  to 
prove  any  cauise  of  action  against  the  defendant,  and  hence  we  think 
the  demurrer  was  rightfully  sustained.  There  is  nothing  else  in  this 
ease  of  sufficient  importance  to  be  considered.  The  judgment  of  the 
eoort  below  must  be  affirmed. 
(All  the  justices  concurring.) 


Amet  Andrews  and  another  v.  William  Aloorm,  Adm'r,  eto. 

July  Term,  1874. 

1.  Pleading:  Attaching  Copy  of  Note  to  Petition:  Cannot  be  Be- 
vlewed  in  Supreme  Court.  In  an  action  on  two  promissory  notes 
and  a  mortgage,  the  petition  did  not  contain  a  copy  of  either  of  the  notes 
or  the  mortgage;  and  no  copy  of  either  was  attached  to  or  filed  with  the 
petition ;  and  no  reason  was  given  why  such  copies  were  not  furnished, 
(Code,  §§  118, 123;)  and  no  question  was  raised  in  the  court  below  as  to 
the  necessity  for  such  copies;  and  no  ruling  of  the  court  below  upon  any 
such  question  has  been  assigned  for  error  in  the  supreme  court:  Tield, 
that  no  such  question  can  be  raised  in  the  supreme  court  merely  by  a 
discussion  of  the  questions  in  the  briefs  of  counsel.  No  such  question 
can  be  raised  In  the  district  court  on  demurrer. 

1  Note  and  Mortgage:  Pleading:  Causes  of  Action:  Immaterial  Er- 
ror. Where  a  petition,  which  in  fact  contains  but  one  cause  of  action, 
with  a  proper  prayer  for  relief,  is  divided  into  three  counts,  the  first  of 
which  states  a  cause  of  action  and  the  other  two  do  not,  but  which,  if 
taken  in  connection  with  the  first  count,  modify  and  enlarge  the  cause 
of  action  stated  in  the  first  count;  and  these  three  counts  are  headed  re- 
spectively as  follows:  ''1st  Cause  of  Action,"  "2d  Cause  of  Action,"  ''3d 
Cause  of  Action;"  and  the  defendant  moves  the  court  to  compel  the 
plaintiff  to  elect  upon  which  cause  of  action  he  will  proceed ;  and  also 
demurs  to  the  petition  on  the  gi'ound  "that  there  are  not  facts  suffi- 

*852  cient  stated  in  either  of  said  counts  to  constitute  a  cause  of  ^action;" 
and  the  court  overrules  both  said  motion  and  said  demurrer;  and  after- 
wards a  judgment  is  i*endered  in  accordance  with  the  prayer  of  the  peti- 
tion, and  Just  such  a  judgment  as  would  be  proper  if  the  words  "Ist 
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Cause  of  Action,"  "2d  Cause  of  Action,"  and  "8d  Cause  of  Action'* 
were  stricken  out  of  said  petition:  hetd,  that  although  the  district  ooort 
may  have  erred  in  disregarding  said  words,  still  the  error  is  not  of  sach 
a  substantial  character  as  will  require  a  reversal  of  the  judgment  by  the 
supreme  court.    [Curtis  v.  Buckley,  14  Kan.  449.]^ 

8.  Homestead:  Purchase  by  Wife:  Mortgage  for  Purchase  Money. 

Where  a  wife  purchases  a  piece  of  land,  and  takes  the  title  in  her  own 
name,  and  at  the  same  time  executes  two  promissory  notes  for  the  un- 
paid purchase  money;  and  also  executes  a  mortgage  on  the  property  to 
secure  the  payment  of  said  notes;  and  said  wife,  ^  tlie  time  she  purchases 
said  property,  intends  to  make  the  same  her  homestead,  and  afterwards 
does,  with  her  husband,  occupy  the  same  as  her  homestead:  Tieldy  that, 
notwithstanding  said  intention  and  said  occupancy,  the  mortgage  may  be 
foreclosed,  and  the  land  sold  to  pay  the  unpaid  purchase  money  for  which 
said  notes  and  mortgage  were  given.' 

4. :  Interest  of  Husband.    The  husband  did  not  execute  said  notes 

or  said  mortgage,  but  the  mortgage,  nevertheless,  may  be  foreclosed,  and 
the  land  order^  to  be  sold  free  and  clear  from  all  right,  title,  and  interest 
of  the  husband  in  or  to  said  property,  he  being  a  party  to  the  suit  on  his 
own  motion. 

Error  from  Bourbon  district  court. 

iln  the  case  of  Andrews  v.  Alcorn,  18  Kan.  *851,  which  was  an  action  on  two 
promissory  notes  and  a  mortgage,  one  of  which  notes  was  due  and  the  other  was 
not  due,  it  was  held  that  only  one  cause  of  action  was  stated  in  the  petition.  The 
petition  was  divided  into  three  counts,  and,  using  the  language  of  the  court  in  de- 
livering the  opinion  in  that  case,  the  ''first  count  set  fortn  the  substance  of  one 
of  said  notes,  which  was  then  due,  and  stated  a^ood  cause  of  action;  the  second 
count  set  forth  the  substance  of  the  other  note,  but  did  not  state  any  cause  of  ac- 
tion, for  the  reason  onl3r  that  this  note  was  not  yet  due. "  This  language  leaves 
it  to  be  inferred,  by  an  irresistible  implication,  that  if  the  note  set  forth  in  the 
second  count  of  the  petition  had  been  due,  two  causes  of  action  would  unques- 
tionably have  been  stated.  The  court  by  this  language  says,  In  substance,  that 
the  only  reason  why  the  second  count  of  that  petition  did  not  state  a  cause  of  ac- 
tion as  well  as  the  nrst  count  was  that  the  note  set  forth  in  the  second  count  was 
not  yet  due.  In  that  case  both  parties  in  the  supreme  court  admitted  that  only 
one  cause  of  action  was  set  forth  in  the  original  petition.  See  briefs  of  counsel 
in  that  case.  The  court  below  in  that  case  also  held  that  only  one  cause  of  action 
was  stated,  and  rendered  judgment  upon  only  one  of  the  notes,— the  one  that  was 
due,  and  the  one  that  was  set  forth  in  the  ftrst  count  of  the  petition;  and  the  su- 
preme court,  following  the  district  court  and  the  counsel  of  the  parties  in  that 
case,  also  held  that  only  one  cause  of  action  was  stated,  and  so  held  for  the  single 
reason — **the  reason  only** — that  the  second  note  was  not  due  when  that  action 
was  commenced  and  tried  in  the  district  court.  In  this  present  case,  however,  all 
the  notes  were  due  when  this  action  was  commenced.  The  plaintiffs  in  error  in 
this  case  say  that  the  court  below  based  its  decision  in  this  case  upon  the  words 
printed  in  italics  at  the  commencement  of  the  second  paragraph  of  the  syllabus, 
m  the  case  of  Andrews  v.  Alcorn.  Now,  said  words  in  italics  are  no  part  of  the 
syllabus  of  that  case,  and  constitute  no  part  of  the  decision  of  the  case,  but  are 
simply  the  words  of  the  reporter.  The  court  in  that  case  decided  that  a  promis- 
sory note,  and  a  mortgage  executed  to  secure  the  same,  taken  together,  constitute 
only  one  cause  of  action;  and  also  decided  that  even  two  promissorjr  notes  to- 
gether, with  a  mortgage  securing  them,  where  only  one  of  the  notes  is  due.  do 
not  constitute  more  than  one  cause  of  action.  But  the  court  has  never  decided 
that  two  or  more  promissory  notes,  where  all  are  due,  do  not  constitute  more  than 
one  cause  of  action;  and  it  makes  no  difference  whether  the  notes  are  secured  by 
a  mortgage  or  not.    Per  Valentine,  J.,  Ambrose  v.  Parrott,  38  Kan.  697. 

^ See  note  to  Randal  v.  Elder,  12  Kan.  276;  duress  in  executing  conveyance  ot 
homestead,  see  Helm  r.  Helm,  11  Kan.  35 
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Foieclosore  of  mortgage,  brought  by  Robert  Hamiltoni  in  his  life- 
time. Hamilton  sold  the  mortgaged  premises  to  Amey  Andrews,  a 
married  woman,  and  she  gave  bdm  her  two  notes,  each  for  $400,  one 
payable  February  14,  1878,  and  the  other  February  14,  1874,  and 
eiecnted  a  mortgage  on  said  lands  to  secure  said  notes.  The  action 
vas  commenced  in  May,  1878,  against  said  Amey  alone.  Afterwards 
Jacob  Andrews,  the  husband,  was  joined  as  a  co-defendant,  at  his 
request.  Before  the  trial  Hamilton  died,  and  Alcorn,  as  administra- 
torwas  substituted.  Trial  at  the  September  term,  1873,  of  the  district 
court.  Personal  judgment  against  defendant  Amey  Andrews  for  the 
amount  of  the  note  past  due,  and  judgment  against  both  de- 
*353  fendants  of  fore*clo8ure,  and  for  the  sale  of  the  mortgaged 
premises,  and  both  defendants  bring  the  case  here  on  error. 

E\ditt  d  McCleverty,  for  plaintiffs  in  error. 

This  case  presents,  first,  this  question  of  practice:  How  many 
eauses  of  action  are  there  in  a  note  and  mortgage,  or  in  several  notes 
and  mortgage  ?  The  petition  below  makes  three  .separate  causes  of 
action, — one  upon  the  note  then  past  due,  one  upon  the  second  note 
not  yet  due,  and  a  third  upon  the  mortgage  itself.  We  maintain 
that  an  action  upon  any  number  of  notes  and  the  mortgage  securing 
them,  known  as  "the  foreclosure  of  a  mortgage,"  is  a  special  statutory 
proceeding,  in  the  nature  of  a  bill  in  chancery,  and  constitutes  but  one 
cause  of  action,  the  several  notes  making  up  the  whole  amount  secured 
by  the  mortgage,  and  only  requiring  a  statement  of  the  facts,  in 
'plain and  concise  language,"  in  one  count;  the  allegation  of  indebt- 
edness upon  the  notes,  and  that  the  mortgage  was  given  to  secure  them, 
being  the  material  facts.  All  the  forms  and  precedents  indicate  this 
as  the  proper  practice.  See  similar  statute  of  Iowa,  §§  3660,  3661, 
fiev.  1860;  Tomlinson  v.  Funston,  1  G.  Greene,  645;  McDowell  v. 
Lloyd,  22  Iowa,  448.  The  second  count  in  the  petition  is  based  upon 
the  note  coming  due  February  14,  1874;  and  that  a  note  not  yet  due 
can  be  a  good  cause  of  action  seems  absard.  If  there  was  then  but 
m  cause  of  action,  and  the  pleader  divided  it  into  threey  the  court 
erred  in  overriding  the  motion  to  compel  plaintiff  to  elect  upon  which 
<^Q8e  of  action  he  would  proceed,  and  which  remedy  he  would 
porsne.     Bturges  v.  Burton,  8  Ohio  St.  215. 

The  court  also  erred  in  overruling  the  separate  demurrer  of  Amey 
Andrews,  it  being  to  each  count  separately.  If  there  wan  butt  one 
eaase  of  action  in  all,  the  demurrer  should  have  been  sustained  at 
leaat  to  the  second  and  third  counts,  the  second  count  being  upon  a 
note  not  due,  and  the  third  upon  a  mortgage  securing  it.  Each  cquut 
^Q  a  petition  must  be  good  in  itself,  and  where  a  pleader  must  restate 
&  count  or  refer  to  it  in  order  to  plead  another,  then  they  botb  make 
but  one.  Summit  Co.  Bank  v.  Smith,  Handy,  S7&«  Iq  the 
'354  case  at  bar  tha  notes  are  first  ^set  out  in  two  separate  counts, 
and  the  third  count  begins  by  saying  that  '^aaid  notes  were 
given  for  purchase  money, "  and  ",that  io  secure  the  payn^ent  of  said. 
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notes''  the  mortgage  was  given ;  showing  that  the  pleader  was  coin- 
pelled  to  refer  to  the  other  two  in  order  to  make  a  third  count  at  all, 
which  is  the  exact  point  met  and  decided  in  1  Handy,  675.  The 
manner  of  pleading  in  this  petition,  we  think,  proves  the  logie  of  1 
Handy,  and  that  a  foreclosure  should  be  in  one  count,  stating  all  the 
facts,  and  as  a  part  of  those  facts  that  the  notes  and  mortgage  had 
been  given  and  were  due. .  The  fact  that  the  mortgage  and  notes  con- 
stitute but  one  contract  would  seem  to  determine  the  number  of  counts. 
As  to  being  one  contract,  see  Eennion  v.  Eelsey,  10  Iowa,  443;  Muzzy 
V.  Enight,  8  Ean.  *456.  The  real  and  well-understood  object  of  a 
foreclosure  is  to  obtain  an  order  to  sell  the  mortgaged  premises  to 
pay  the  debt;  and  to  get  the  benefit  of  that,  as  to  the  whole  debt,  all 
the  facts  should  be  stated  in  one  count,  as  upon  the  mortgage  con- 
tract alone,  the  notes  being  part  of  such  contract. 

The  petition  neither  contains  nor  has  attached  a  copy  of  the  notes, 
as  pointed  out  in  the  Coile  as  necessary  in  such  cases.  If  this  is 
necessary  in  such  a  pleading,  then  the  demurrer  would  be  good  as  to 
the  first  count  also;  and  we  think  it  is  necessary,  in  declaring  upon 
a  note  or  account  alone,  either  to  incorporate  or  attach  a  copy. 

The  court  also  erred  in  declaring  the  amount  of  the  notes  to  be  a 
lien  upon  the  premises  described  in  the  pretended  mortgage,  and  in 
ordering  the  same  to  be  sold  freed  and  cleared  of  all  claim  and  inter- 
est of  both  defendants,  for  the  reasons  that  the  premises  were  the 
nomestead  of  the  defendants,  and  the  mortgage  was  executed  by  the 
wife  only.  This  court  has  decided  in  Edwards  v.  Fry,  9  Ean.  *425, 
and  Monroe  v.  May,  9  Ean.  ^474,  **that  a  purchase  of  a  homestead 
with  a  view  to  occupancy,  followed  by  occupancy  within  a  reasonable 
time,  may  secure  ah  initio  a  homestead  inviolability."  The  admitted 
facts  are  that  the  premises  were  purchased  with  the  intention  of  mak- 
ing them  the  homestead  of  the  defendant  Amey  Andrews  and 
*355  her  family,  and  that  ^they  had  been  actually  occupied  from 
the  time  of  purchase  since  as  such  homestead.  The  findings 
and  admitted  facts  bring  this  case  exactly  within  the  terms  of  the 
cases  in  9  Ean.  above  cited,  and  make  the  property  in  the  case  at 
bar  a  homestead.  And  it  has  been  settled  that  a  mortgage  upon  a 
homestead,  executed  by  the  husband  or  wife  alone,  is  void.  Const, 
art.  15,  §  9;  Morris  v.  Ward,  5  Ean.  *248;  DoUman  v.  Harris,  Id. 
*599.  These  fifth  and  ninth  Eansas  cases  decide  that  the  constitu- 
tional exemption  should  be  liberally  viewed  and  construed ;  and  if  so, 
then  the  exceptions  should  be  strictly  construed ;  and  the  exception 
refers  only  to  non-exemption  from  forced  sale  for  the  purchase  money, 
and  not  to  the  creation  of  a  lien.  Section  9  of  article  16  says,  too,  that 
a  lien  upon  a  homestead  is  obtained  only  "by  the  consent  of  both 
husband  and  wife,  when  that  relation  exists,"  or  at  least  it  means 
that.  Then,  if  a  lien  can  only  be  created  by  the  consent  of  both,  this 
mortgage  was  no  lien,  since  it  was  by  the  consent  of  one  only.  As 
we  understand  said  section  9,  it  is  that  when  suit  is  brought  for  par* 
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ehase  xaoney,  even  of  a  homestead,  tho  court  should  make  a  finding 
o!  that  fact,  and  then  the  law  would  not  allow  an  exemption  to  bold 
against  the  execution.  But  it  does  not,  nor  does  the  statute,  empower 
the  eoart  to  decree  that  such  money  is  a  lien;  for,  if  so,  it  would  be 
in  effect  to  bold  that  we  have  vendors'  liens  in  Kansas,  which  this 
court  has  decided  not  to  be  true.  Then,  if  the  court  could  not  adjudge 
purchase  money  to  be  a  lien,  neither  can  it  adjudge  a  void  mortgage 
to  be  a  lien. 

Again,  the  court  erred  in  ordering  the  premises  to  be  sold,  freed 
and  cleared  of  all  right  and  title  of  both  defendants.  Jacob  Andrews 
did  not  execute  the  mortgage;  and  as  to  the  validity  of  a  deed  or 
mortgage  not  executed  by  the  wife,  see  Hait  v.  Houle,  19  Wis.  472, 
and  cases  there  cited,  which  will  apply  equally  to  the  husband,  since 
in  this  state  the  husband  and  wife  stand  in  the  same  relation  to  each 
otber.  At  the  very  least,  then,  so  much  of  this  decree  as  bars  the 
htisband,  who  did  not  execute  the  mortgage,  should  be  modified. 
•356     *McComas  Jt  McKeighan^  for  defendant  in  error. 

The  first  error  complained  of  by  the  plaintiff  in  error  is  that 
the  court  erred  in  overruling  the  motion  of  the  defendant  in  the  court 
below,  to  compel  the  plaintiff  to  elect  upon  which  cause  of  action  he 
would  rely;  and  in  support  of  this  proposition  it  is  agreed  that  the 
petition  did  not  disclose  but  one  cause  of  action.  The  counsel  fail 
to  note  the  distinction  between  "one  cause  of  action"  improperly  sub- 
divided into  two  or  more  causes,  and  a  fictitious  restatement  of  the 
same  cause  of  action  in  a  second  count,  as  was,  the  case  in  Sturges 
V.  Burton,  8  Ohio  St.  215,  to  which  he  refers. 

The  demurrer  to  the  second  cause  of  action  was  properly  overruled, 
because  in  fact  and  in  law,  and  according  to  the  argument  of  the 
plaintiff  in  error,  there  was  but  one  cause  of  action  stated  in  the 
petition.  The  facts  as  stated  in  the  petition  are  one  cause  of  ac- 
tion. The  facts  are  stated  in  logical  order,  and  the  numbering  of 
the  paragraphs  on  the  margin  of  the  petition  as  '*first/*  **second," 
and  "third"  cause  of  action  will  be  disregarded  as  surplusage.  The 
errors  complained  of  are  immaterial,  and  do  not  prejudice  the  sub- 
stantial rights  of  the  plaintiffs  in  error.  This  is  the  law  of  appel- 
late procedure.  Powell,  App.  Proc.  125.  It  is  the  repeatedly  an- 
nounced doctrine  of  this  court.  Kansas  Pao.  By.  Go.  v.  Pointer,  9 
Kan.  •631. 

It  is  contended  in  this  case  that  the  mortgage  is  void  because  it  was 
upon  a  homestead,  and  is  not  signed  by  the  husband.  There  is  noth- 
ing in  the  record  to  show  that  the  land  was  occupied  as  a  homestead 
at  the  time  this  mortgage  was  given.  The  mortgage  is  dated  the 
foarteenth  day  of  February,  1872.  It  was  given  for  the  purchase 
money.  The  occupation  commenced  upon  the  same  day.  This  is 
all  the  record  shows.  It  does  not,  then,  affirmatively  appear  that  it 
was  oeeupied  as  a  homestead  when  the  mortgage  was  given.    The  in- 
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ference  would  be  that  the  property  was  first  conyeyed  to  Mrs.  Andrews ; 
that  she  gave  these  notes  and  mortgage  for  the  purchase  money, 
*357  and  then  moved  into  it  as  a  homestead, — *this  all  occurring  in 
one  day.  The  doctrine  of  Edwards  v.  Fry  and  Monroe  v.  May, 
9  Kan.,  does  not  fit  this  case.  This  court  also  holds  if  an  attachment 
intervene  between  the  purchase  and  occupancy,  the  homestead  does 
not  defeat  the  attachment.  BuUene  y.  Hiatt,  12  Ran.  *98.  It  be* 
comes  a  homestead  ab  itiitio  by  the  occupancy.  But  if  a  woman  pur- 
chase a  piece  of  land  with  the  intent  to  occupy  it  as  a  homestead,  she 
may  dispose  of  it  as  she  pleases  before  it  is  so  occupied.  She  may 
change  the  intent,  and  never  so  occupy  it.  Then,  as  the  record  does 
not  show  (and  error  must  be  made  affirmatively  to  appear)  that  this 
land  was  *' occupied"  as  a  homestead  at  the  time  the  mortgage  was 
given,  it  does  not  require  the  joint  act  of  husband  and  wife  to  alienate' 
it,  even  if  it  had  not  been  given  for  the  purchase  money.  But  this 
was  given  for  the  purchase  money,  and  the  homestead  exemption  has 
no  validity  as  against  debts  of  this  class. 

The  other  error  complained  of  is  that  a  copy  of  note  and  mortgage 
was  not  set  out  in  the  petition.  There  are  two  answers  to  this : 
First,  the  point  was  not  raised* in  the  court  below;  second,  the  law 
does  not  require  a  copy  of  the  note  and  mortgage  to  be  set  out  in  the 
petition.     Nash.  PI.  787;  Swan,  PL  200. 

Valentine,  J.  This  was  an  action  on  two  promissory  notes  and  a 
mortgage.  The  judgment  was  in  favor  of  the  plaintiff,  and  the  de- 
fendants now  bring  the  case  to  this  court.  The  petition  did  not 
contain  a  copy  of  either  of  the  notes  or  the  mortgage.  No  copy  of 
either  was  attached  to  or  filed  with  the  petition,  and  no  reason  was 
given  why  such  copies  were  not  furnished.  Code,  §§  118,  123.  But 
as  no  question  was  raised  in  the  court  below  as  to  the  necessity  for 
such  copies,  and  as  no  ruling  of  the  court  below  upon  any  such  ques- 
tion has  been  assigned  for  error  in  this  court,  no  such  question  can 

now,  and  for  the  first  time,  be  raised  in  this  court,  merely  by 
*358     a  discussion  of  the  question  in  *the  briefs  of  counsel.     No 

such  question  can  be  raised  in  the  district  court  on  demurrer. 
The  petition  below  was  divided  into  three  counts,  headed,  respect- 
ively, as  follows:  "1st  Cause  of  Action,"  "2d  Cause  of  Action,"  and 
"3d  Cause  of  Action."  The  first  count  set  forth  the  substance  of  one 
of  said  notes,  which  was  then  due,  and  stated  a  good  cause  of  action. 
The  second  count  set  forth  the  substance  of  the  other  note,  but  did 
not  state  any  cause  of  action,  for  the  reason  only  that  this  note  was 
not  yet  due.  The  third  count  set  forth  the  substance  of  said  mortgage, 
but  probably  did  not  state  facts  sufficient  to  constitute  any  cause  of 
action  thereon.  The  prayer  for  relief  was  just  what  it  should  have 
been  if  the  words  "1st  Cause  of  Action,"  "2d  Cause  of  Action,"  and 
"3d  Cause  of  Action"  had  been  stricken  from  the  petition,  and  every- 
thing else  stated  in  the  petition  had  been  stated  (as  it  should  have 
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been  stated)  in  one  count  only,  and  the  judgment  was  in  accordance 
with  the  prayer  for  relief.  The  defendant  Amey  Andrews  moved  to 
require  the  plaintiff  to  elect  upon  which  cause  of  action  he  would 
proceed.  The  court  overruled  the  motion.  Said  defendant  then  filed 
a  demurrer,  demurring  separately  to  each  and  every  count  in  plain- 
tiff's petition  set  forth,  and  assigned  as  grounds  of  demurrer  that 
there  were  not  facts  sufficient  stated  in  either  of  said  counts  to  con- 
stitnte  a  cause  of  action.  The  court  overruled  the  demurrer.  Now, 
while  we  think  that  the  court  might  properly  have  sustained,  and 
perhaps  ought  to  have  sustained,  both  said  motion  and  said  demur- 
rer, (the  demurrer,  however,  only  as  to  the  second  and  third  counts,) 
as  a  punishment  to  the  pleader  for  negligently  inserting  the  useless 
words — in  fact,  worse  than  useless  words — "1st  Cause  of  Action," 
'2d  Cause  of  Action,"  and  "3d  Cause  of  Action,"  in  his  petition, yet 
we  do  not  think  that  the  oo'irt  committed  any  substantial  error  by 
overruling  said  motion  and  said  demurrer.  Only  one  cause  of  action 
was  in  fact  stated  in  the  whole  of  said  petition.     It  is  true,  the  first 

count,  taken  alone,  stated  a  cause  of  action, — an  ordinary 
*359    cause  of  action  on  a  promissory  *note ;  but  it  is  also  true  that 

the  whole  of  the  petition,  taken  together,  (with  these  useless 
words  stricken  out,)  stated  only  one  cause  of  action, — an  ordinary 
cause  of  action  on  two  promissory  notes,  (one  due  and  the  other  not 
jet  due,)  and  a  mortgage  executed  to  secure  their  payment.  While 
the  facts  stated  in  the  first  count  constituted  a  cause  of  action,  the 
facts  stated  in  the  other  two  counts  (so  called)  simply  modified  and 
enlarged  that  cause  of  action;  and  as  all  the  facts  stated  in  the  whole 
petition  constituted  but  one  cause  of  action,  they  should  all  have  been 
ttated  in  one  count.  We  suppose  the  court  below  treated  said  useless 
words  merely  as  surplusage,  and  in  this  the  court  perhaps  may  have 
erred;  but  the  error  was  slight,  and,  as  substantial  justice  was  done 
to  all  the  parties,  we  shall  not  now  reverse  tbe  judgment  of  the  court 
below  merelv  on  account  of  such  immaterial  error.  Code,  §§  140, 
304. 

Said  promissory  notes  were  given  f  Dr  the  unpaid  purchase  money 
of  a  certain  piece  of  land.  The  mortgage  was  given  on  the  same 
land,  and  at  the  time  of  the  purchase  thereof,  to  secure  the  payment 
of  said  notes.  The  defendants  below  also  claim  that  the  defendant 
Amey  Andrews  purchased  the  land  with  the  intention  of  making  it 
her  homestead ;  that  afterwards  she  did  make  it  her  homestead;  that 
said  mortgage  was  executed  by  herself  alone,  without  her  husband, 
Jacob  Andrews,  the  other  defendant,  joining  with  her  in  its  execu- 
tion; and  therefore  they  claim  that  said  mortgage  is  void.  There 
are  at  least  two  answers  to  this  claim :  First.  The  mortgage  was 
given  for  the  unpaid  purchase  money  of  the  mortgaged  premises  at 
the  time  of  the  purchase.  Pratt  v.  Topeka  Bank,  12  Kan.  *670. 
Second.  Her  intention  to  make  said  property  her  homestead  was  not 
her  only  intention.     She  also  at  the  same  time  entertained  the  inten* 
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tion,  as  expressed  in  her  mortgage,  to  pledge  the  property  she  was 
then  purchasing  as  a  security  for  the  unpaid  purchase  money  which 
she  was  to  pay  on  her  said  intended  homestead.  Her  intention  to 
make  the  property  her  homestead  was  modified  by  her  other  inten- 
tion to  pay  an  honest  debt  contracted  in  obtaining  her  in- 
*360  ^tended  homestead.  Bgth  intentions  can  stand  together,  and 
be  enforced  as  really  odo intention;  that  is,  the  property  can 
be  held  as  her  homestead  subject  to  the  payment  of  the  purchase 
money.  She  did  not  intend  when  she  purchased  the  property,  as  the 
mortgage  shows,  to  cheat  and  defraud  the  vendor  out  of  the  purchase 
money;  and  she  did  not  intend,  as  the  mortgage  shows,  to  make  her 
homestead  right  paramount  to  the  lien  of  the  vendor,  which  she 
expressly  gave  him  on  the  property  for  the  purchase  money.  But 
her  intention  was,  as  the  mortgage  shows,  decidedly  the  contrary. 
It  has  already  been  decided  in  this  court  that  at  any  time  before  the 
property  actually  becomes  a  homestead  a  lien,  which  could  not  be 
created  on  a  homestead,  may  be  created  on  such  property  the  same 
as  on  any  other  property;  and  the  fact  that  the  property  afterwards 
becomes  a  homestead  will  not  destroy  the  lien  thus  previously  cre- 
ated. Bullene  v.  Hiatt,  12  Kan.  *98.  And  a  vendor's  lien  on  real 
estate  may  be  created  at  the  time  of  the  purchase  of  the  same  by  the 
express  contract  of  the  parties  to  the  purchase  and  sale.  Smith  v. 
Rowland,  ante,  245. 

The  title  to  said  property,  after  Mrs.  Andrews  purchased  the  samiBy 
was  wholly  in  her.  Her  husband,  Jacob  Andrews,  had  no  interest  in 
the  property,  except  such  as  he  might  have  by  virtue  of  being  her 
husband,  and  by  virtue  of  residing  on  and  occupying  the  property  as 
a  homestead.  Mrs.  Andrews  alone  executed  said  notes  and  mort- 
gage. The  court  below  rendered  a  personal  judgment  against  Mrs. 
Andrews  for  the  amount  due  on  the  first  note,  but  rendered  do  per- 
sonal judgment  against  Jacob  Andrews.  The  court,  however,  ren- 
dered a  judgment  against  both  of  the  defendants  that  the  amount  of 
the  notes  was  a  lien  on  the  mortgaged  premises,  and  that  said  prem- 
ises should  be  sold  free  and  clear  of  and  from  all  right,  title,  and  in- 
terest of  both  of  the  defendants  to  discharge  said  lien,  etc.  Of  this 
judgment  the  defendant  Jacob  Andrews  now  complains,  and  he  com- 
plains merely  on  the  ground  that  he  was  noi;  a  party  to  said 
*361  notes  or  mortgage.  Now,  he  was  in  possession  of  the  *prop- 
erty,  claiming  it  as  his  homestead,  and  was  a  proper  party  to 
the  suit  and  to  the  judgment;  and  he  was  made  a  party  to  the  action 
on  his  own  motion,  after  the  suit  had  been  previously  commenced 
against  his  wife  alone ;  and  he  had  no  interest  in  the  property  which 
could  not  be  destroyed  by  a  valid  execution  sale  against  his  wife.  In 
this  state  all  property  not  exempt  from  execution  or  other  final  process 
may  be' sold  at  judicial  sale.  Civil  Code,  §  443.  And  as  we  have 
before  seen,  this  property,  by  virtue  of  being  a  homestead,  is. not  ex- 
empt from  sale  under  a  judgment  rendered  for  the  unpaid  purchase 
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money,  and  it  is  not  olaimed  that  it  is  exempt  for  any  other  reason. 
All  right,  title,  and  interest  of  Amey  Andrews  may  therefore  be  sold 
on  execution  or  other  final  process,  and  snoh  sale  will  divest  Jacob 
Andrews  of  all  his  interest  in  the  property,  as  he  holds  wholly  under 
his  wife.  In  this  state,  when  the  real  estate  of  a  husband  or  wife  is 
sold  at  judicial  sale,  there  is  nothing  left  for  the  other  to  inherit  or 
receive  after  the  death  of  the  one  who  owns  the  real  estate.  The 
rights  of  husband  and  wife  are  precisely  alike  in  this  respect.  Gen. 
St.  395,  c.  33,  §  28.  And  the  statute  clearly  shows  that  the  wife,  on 
the  death  of  her  husband,  obtains  no  interest  in  any  real  estate  ever 
owned  by  the  husband,  if  the  same  had  previously  been  sold  to  pay 
his  debts  on  any  execution  or  other  final  process.  Gen.  St.  393,  c. 
33,  §  8.  Therefore,  as  the  court  below' had  a  right  to  render  a  judg- 
ment against  the  wife,  in  whom  the  title  to  the  property  was  vested, 
ordering  the  property  to  be  sold  free  and  clear  from  all  right,  title, 
and  interest  held  by  the  wife  therein,  we  think  it  necessarily  follows 
that  the  court  also  had  a  right  to  render  a  judgment  against  the  bus- 
band,  who  held  solely  under  his  wife,  ordering  the  property  to  be  sold 
freehand  clear  from  all  right,  title,  and  interest  held  by  him  in  the 
property.  Such  a  judgment  would  seem  to  be  necessary  to  bar  the 
husband's  homestead  interest. 

The  judgment  of  the  court  below  is  affirmed* 

(All  the  justices  concurring.) 


•362  'Susan  J.  Smith  r.  Helen  M.  Payton, 

July  Term,  1874. 

A^AChment:  Betum-day:  Service  and  Return  of  Order.  Where  an 
order  of  attachment  is  issued  at  the  commencement  of  an  action,  and  the 
derk  fixes  the  return-day  thereof  at  twenty  days  from  its  date,  instead 
of  within  ten  days  as  prescribed  by  law,  the  order  of  attachment  is  not 
Toid  for  that  reason,  and  the  sheriff  may  serve  the  same  at  any  time 
within  ten  days  of  its  date;  and  when  so  served  it  is  error  for  the  court 
to  set  aside  and  vacate  such  order  merely  because  of  such  mlstalce  of  the 
dork  in  fixing  the  return-day. 

Error  from  Labette  district  court. 

The  case  is  stated  in  the  opinion. 

F.  A.  Bettis,  for  plaintiff  in  error. 

The  court  cannot  presume  that  the  order  of  attachment  was  ap- 
plied for  and  obtained  at  the  time  of  commencing  suit.  In  truth, 
the  affidavit  for  attachment  recites  that  the  suit  had  already  been 
commenced.  But  if  the  order  should  have  been  made  returnable  in 
ten  instead  of  twenty  days,  it  was  a  mere  irregularity,  and  the  court 
should  have  ordered  its  amendment  in  "furtherance  of  justice. "   Code, 
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§  139;  Irwin  v.  Bank  of  Bellefontaine,  6  Ohio  St.  81 ;  Very  v.  Levy, 
13  How.  850;  Ames  v.  Weston,  4  Shep.  266.  Bat  the  direction  to 
the  officer  to  return  the  writ  in  twenty  days  is  mere  surplasage.  The 
officer  must  take  notice  of  and  follow  the  law.  The  law  fixes  the 
time  of  the  return,  and  the  Code  nowhere  requires  the  order  of  at- 
tachment to  designate  the  return-day.  "The  court  must,  in  every 
stage  of  the  cause,  disregard  every  error  or  defect  in  the  pleadings 
or  proceedings  which  does  not  affect  the  substantial  rights  of  the 
*363  adverse  party."  Code,  §  140.  The  error  in  the  order,  if  *any 
existed,  was  a  mere  mistake  of  the  clerk,  and  in  nowise  af- 
fected any  substantial  right  of  the  defendant  in  error. 

Ayrea  <k  Fox,  for  defendant  in  error. 

The  judicial  discretion  as  to  amendments,  under  section  139,  is  not 
reviewable,  except  in  case  of  gross  abuse  thereof.  Of  this  there  is 
no  information  upon  the  facts  brought  to  this  court. 

The  process  was  void,  and  could  not  be  amended,  and  the  amend- 
ment would  not  have  validated  the  order.  The  attachment  was  issued 
and  served  three  days  before  the  filing  of  the  petition  and  commence- 
ment of  the  suit.  Code,  §§  57,  100.  The  affidavit  was  properly 
ruled  insufficient,  since  it  was  entitled  in  the  action,  whereas  no  action 
had  been  commenced,  and  it  does  not  state  that  Smith  ought  to  recover 
of  Payton,  nor  that  the  latter  was  a  non-resident,  nor  other  ground 
for  the  attachment,  save  by  referring  to  "said  defendant,"  when  there 
was  no  defendant.  Milliken  v.  Selye,  3  Denio,  54;  7  How.  127.  The 
attachment  was  issued  with  the  summons,  and  should  have  been  re- 
turnable at  the  same  time  as  the  summons,  (Code,  §  195,)  but  was  ten 
days  later. 

Yalbntine,  T.  In  this  action  an  order  of  attachment  was  issued. 
The  defendant  moved  the  court  to  set  aside  and  vacate  said  order  on  the 
following  grounds,  to-wit:  "(1)  It  was  issued  at  the  commencement 
of  the  action,  and  the  return-day  thereof  is  not  the  same  as  that  of  the 
summons.  (2)  The  return-day  of  the  order  appears  on  its  face  to 
have  been  altered  after  the  issuing  thereof.  (3)  There  is  no  proof 
of  service  or  return  of  the  order.  (4)  The  affidavit  on  which  the 
order  is  based  is  insufficient  in  not  showing  the  specifications  re- 
quired by  the  statute  for  the  issuing  of  the  order.  (5)  There  has 
been  no  publication  nor  commencement  of  action.  Said  motion  will 
be  based  upon  the  papers  in  the  action."     The  motion  came  on  to  be 

heard  upon  the  papers  in  the  case.  "And  thereupon  the 
*364     plaintiff,  by  her  attorney,  P.  A.  Bettis,  *moved  the  court  for 

leave  to  amend  the  order  of  attachment  in  the  cause  issued  by 
making  the  return -day  thereof  ten  days  from  the  date  of  the  issue 
thereof,  which  the  court  refused;  to  which  the  plaintiff  then  and 
there  excepted.  And  the  court,  having  heard  the  argument  of  counsel 
upon  the  motion  to  discharge  the  order,  doth  find  that  said  order  of 
attachment  is  void,  and  not  amendable,  and  doth  order  that  the  same 
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be  disoharged ;  to  which  raling  the  plaintiff,  by  her  attorney,  then 
and  there  excepted." 

The  action  seems  to  have  been  commenced  on  the  twenty-fifth  of 
September,  1872.    Both  the  summons  and  the  order  of  attachment 
were  issued  on  that  day.     The  only  irregularities  appearing  in  the 
record  of  the  proceedings  are  as  follows :     The  petition  is  marked 
"Filed  September  28,  1872/'  and  the  return-day  of  the  order  of  at- 
tachment is  October  15, 1872,  while  that  of  the  summons  is  October 
5, 1872.     From  the  other  evidence  contained  in  the  record,  we  must 
consider  the  marking  of  the  petition  as  "Filed  September  28th,"  a 
clerical  mistake.     It  should  have  been  marked  "Filed  September 
25th."     No  action  can  be  commenced  except  by  filing  a  petition; 
and  no  summons  or  order  of  attachment  can  be  issued  except  at  the 
time  of,  or  after  the  commencement  of,  an  action.     Section  57  of  the 
Code  provides  that  "a  civil  action  may  be  commenced  in  a  court  of 
record  by  filing  in  the  office  of  the  clerk  of  the  proper  court  a  petition, 
and  causing  a  summons  to  be  issued  thereon."     Gen.  St.  640,  641. 
Section  190  of  the  Code  provides  that  "the  plaintiff,  in  a  civil  action 
for  the  recovery  of  money,  may,  at  or  after  the   commencement 
thereof,  have  an  attachment,"  etc.     Laws  1870,  p.  171,  §  4.     Now, 
the  presumptions  of  law  are  always  in  favor  of  the  regularity  of 
the  proceedings  of  a  public  officer,  and   it  is  much  less  probable 
that  the  clerk  of  the  district  court  in  this  case  should  have  made  a 
mistake  in  issuing  a  summons  and  order  of  attachment  before  any 
snit  was  commenced  than  that  he  should  have  made  a  mistake  in 
marking  the  time  of  filing  the  petition.     It  is  scarcely  possible 
*365     that  the  clerk  could  have  issued,  ^through  mistake,  a  sum- 
mons and  an  order  of  attachment  three  days  before  the  peti* 
tion  was  filed;  but  he  might,  through  mistake^  have  marked  the  peti- 
tion "Filed, September  28th,"  when  it  was  in  fact  filed  September 
25th.     Besides,  the  affidavit  for  the  order  of  attachment  was  sworn 
to  and  filed  on  the  twenty*fifth  of  September,  and  the  plaintiff  in  the 
affidavit  then  swears  "that  said  plaintiff,  Susan  J.  Smith,  has  com- 
menced said  suit  against  the  above-named  defendant,  Helen  Payton," 
etc.     An  affidavit  for  service  by  publication  was  also  filed  in  the 
case,  and  in  this  affidavit  the  affiant,  W.  P.  Lamb,  attorney  for  the 
plaintiff,  says  that  "said  cause  was  commenced  on  the  twenty-fifth 
day  of  September,  1872,  by  the  filing  of  a  pstitioUf  the  issuing  of  a 
summons  thereon,  and  the  filing  of  an  affidavit  for  attachment,  and 
the  issuing  of  an  order  of  attachment  thereon,"  etc.     The  defendant 
herself,  in  her  motion  to  set  aside  the  order  of  attachment,  says  that 
the  order  of  attachment  was  issued  at  the  commencement  of  the  ac- 
tion, etc.;  and  she  does  not  at  any  time,  as  appears  from  the  record, 
make  any  specific  point  that  the  order  was  issued  before  the  petition 
was  filed.     This  is  a  strong  admission  against  the  defendant.     We 
are  therefore  led  irresistibly  to  the  conclusion  that  the  petition  was 
in  fact  filed  September  25th. 
V.13K.— 18 
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The  only  qaestion,  then,  for  ns  to  eonRider  is  whether  the  order  of 
attachment  was  void  because  it  was  made  returnable  in  twenty  days 
instead  of  in  ten  days.  Section  195  of  the  Code  provides  that  the 
return-day  of  the  order  of  attachment,  when  issued  at  the  commence- 
ment of  the  action,  shall  be  the  same  as  that  of  the  summons;  when 
issued  afterwards,  it  shall  be  twenty  days  after  it  is  issued.  Gen.  St. 
666.  And  section  61  of  the  Code  provides  that  "the  summons  shall 
be  served  and  returned  by  the  oflScer  to  whom  it  is  delivered,  except 
when  issued  to  any  other  county  than  the  one  in  which  the  action  is 
commenced,  within  ten  days  from  its  date.  Gen.  St.  641.  .  In  the 
present  case  the  order  of  attachment  was  issued  on  the  day  of  the 
commencement  of  the  suit,  but  whether  at  the  time  of  the  commence- 
ment of  the  suit  or  afterwards  is  not  shown,  except,  possibly, 
*866  by  the  affidavit  of  the  plaintiff  made  for  the  purpose  *of  ob- 
taining the  order  of  attachment  filed  September  25th,  where 
she  says  *'that  said  plaintiff,  Susan  J.  Smith,  has  commenced  said 
suit,"  etc.  This  would  indicate  that  the  order  was  issued  after  the 
commencement  of  the  suit.  But,  for  the  purposes  of  this  case,  sup- 
pose that  the  order  was  issued  at  the  commencement  of  the  suit,  then 
was  the  order  void  ?  We  think  not.  The  statute  fixes  the  return-day 
of  the  writ,  and  not  the  clerk.  Code,  §§  61,  195.  And  even  though 
the  clerk  should  make  a  mistake  in  designating  the  true  return-day, 
still  his  mistake  would  not  invalidate  the  writ.  It  would  still  be  the 
duty  of  the  sheriff  to  serve  the  writ  within  the  time  prescribed  by  law, 
and  then  return  the  same  to  the  court.  The  statute  does  not  even 
require  that  the  clerk  should  designate  the  return-day.  In  the  pres- 
ent case  the  writ  was  not  only  served  within  ten  days  from  its  date, 
as  prescribed  by  the  statute,  but  it  was  completely  served  within  two 
days.  The  writ  in  this  case  was  returned  twenty-one  days  after  it 
was  issued;  but  we  suppose  that  it  will  not  be  claimed  that  a  writ,  or 
the  service  thereof,  becomes  void  by  reason  of  a  failure  of  the  sheriff 
to  return  the  writ  on  the  return-day.  It  is  the  general  practice  of 
sheriffs  not  to  return  writs  until  after  the  return-day.  The  order  of 
attachment  issued  in  this  case  should  not  have  been  set  aside,  and 
therefore  the  order  of  the  court  below  setting  it  aside  must  be  reversed^ 
and  the  cause  remanded  for  further  proceedings* 

(All  the  justices  concurring.) 
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*367      *6eobob  a.  ELiGERTT  V.  B.  C.  Abnold  and  others.' 

July  Term,  1874. 

LCotintieB:  Officers  of  New  Counties:  Term  of  Office:  Vacancies. 
On  the  tenth  of  April,  1872,  the  governor,  having  received  the  requisite 
preliminary  papers  preparatory  to  the  organization  of  the  county  of  Har- 
vey, appointed  commissioners  and  clerk  for  that  purpose,  as  the  statute 
requires.  On  the  twentieth  of  May  thereafter  an  election  was  held,  at 
which  all  the  county  oflBcers  were  elected.  At  the  succeeding  general 
election  all  the  county  officers  were  elected,  and  among  them  C.  A.  Tracy 
was  elected  sheriff.  At  the  general  election  in  1873  the  plaintiff  was 
elected  sheriff.  Held,  that  Tracy  was  elected  to  fill  the  unexpired  term 
until  the  time  provided  by  the  general  law  for  the  election  of  sheriff 
should  arrive. 

L  County  Officers :  Constitutional  Term.  The  provisions  of  section  3 
of  article  9  of  the  constitution,  that  "all  county  officei*s  shall  hold  their 
offices  for  the  term  of  two  years,  and  until  their  successors  shall  be  qual- 
ified, "  applies  only  to  the  regular  term  of  the  office,  and  not  to  vacan- 
cies or  exceptional  cases.  [Odell  v.  Dodge,  16  Kan.  448;  Ottawa  Go.  v. 
Nelson,  19  Kan.  243.] 

3. :  In  New  Oountiea.    The  legislature  has  the  power  to  say  how 

county  officers  shall  be  elected,  and  when  their  terms  shall  commence, 
and  to  make  that  commencement  uniform  throughout  the  state;  and  to 
provide  how  vacancies  shall  be  filled,  and  how  the  officers  uf  a  newly-or- 
ganized county  shall  be  elected,  until  the  time  when  such  offices  are  llled 
according  to  the  provisions  of  the  general  law.' 

[1  Kandamns :  Parties.  The  action  of  mandamus  must  be  brought  by 
the  proper  public  officer  or  the  real  party  in  interest.] 

Original  proceedings  in  mandamiLS, 

Hagerty,  claimiDg  to  have  been  elected  to  the  office  of  sheriff  of 
Hsrvey  county,  at  the  general  election  held  in  November,  1873,  for 
the  term  of  two  years,  to  commence  in  January,  1874,  commenced 
proceedings  in  this  court  on  the  twenty-first  of  November,  1873,  in 
his  own  name,  as  plaintiff,  to  compel  the  hoard  of  county  commis- 
sioners and  the  county  clerk  of  said  Harvey  county  to  canvass  the 
votes  cast  at  said  election  for  county  officers.  An  alternative  writ 
was  granted  and  issued.  After  reciting  the  facts  at  length,  (which 
are  sufficiently  stated  in  the  opinion,)  said  writ  is  as  follows : 

"Now,  therefore,  we  being  willing  that  speedy  justice  may  be  done 
in  the  premises,  do  command  and  require  you,  the  said  defendants 

*See  Qniham  v.  CowgiU,  ants,  *114. 

'Where  the  first  election  in  a  newly-organized  county  Is  held  for  county  officers 
<m  the  Tnesday  succeeding  the  first  Monday  in  November,  Uie  day  for  holding 
Senenl  elections,  all  county  officers  then  elected  continue  to  hold  their  offices 
QDtil  the  next  general  election,  and  until  their  successors  are  elec'ed  and  qualified. 
State  ▼.  Hodgeman  Co.,  28  Kan.  264.  See  Morgan  v.  Pratt  Co.,  24  Kan.  78;  State 
;;.  Mechem,  81  Kan.  487;  S.  C.  2  Pao.  Hep.  816;  in  re  Hinkle,  81  Kan.  715;  6.  O  8 
P»c,  Rep.  581. 
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B.  C.  Arnold,  A.  G.  BiohardsoUi  and  T.  S.  Floyd,  as  coanty  commis- 
sioners of  the  said  county  of  Harvey,  and  you,  the  said  defond- 
*368  ant  H.  W.  Bailey,  as  county  *clerk  of  the  said  counly  of 
Harvey,  and  each  of  you,  to  meet  at  the  office  of  the  county  clerk 
of  the  said  county  of  Harvey  on  the  twenty-eighth  day  of  November, 
1873,  at  the  hour  of  10  o'clock  in  the  forenoon ;  and  that  then  and  there, 
as  such  county  commissioners,  you,  the  said  B.  G.  Arnold,  A.  6.  Rich- 
ardson, and  T.  S.  Floyd,  proceed  to  open  the  several  returns  of  said  elec- 
tion made  to  said  office  of  county  clerk,  and  make  due  canvass  thereof, 
and  from  such  returns  you  then  and  there  determine  the  persons  who 
have  received  the  greatest  number  of  votes  at  the  said  election  for  the 
said  several  county  offices  aforesaid,  and  reduce  such  determination  to 
writing,  and  sign  the  same  as  such  county  commissioners ;  and  we  do 
command  and  require  you,  the  said  defendant  H.  W.  Bailey,  as  such 
county  clerk  of  said  county  of  Harvey,  as  soon  as  said  commissioners 
have  determined  the  persons  who  have  received  the  highest  number 
of  votes  at  said  election  for  said  several  county  offices,  to  make  out, 
sign,  certify,  and  deposit  in  your  said  office,  an  abstract  of  the  votes 
cast  at  said  election  for  said  several  county  offices  of  the  said  county 
of  Harvey;  or  that,  in  default  thereof,  you,  the  defendants,  and  each 
of  you,  show  cause,  if  any  you  have,  to  the  supreme  court  of  the  state 
of  Kansas,  by  the  sixth  day  of  January,  1874,  why  you  have  not  done 
as  herein  commanded  and  required;  and  have  you  then  and  there  this 
writ,  with  your  return  thereon. 

"  Witness  the  Hon.  Samuel  A.  Eingman,  chief  justice  of  the  su- 
preme court  of  the  state  of  Kansas,  at  chambers,  at  the  city  of 
Topeka,  this  twenty-first  day  of  November,  1873. 

Seal.]  "A.  Hammatt,  Clerk  Supreme  Courts'* 

The  allowance  of  said  writ  was  indorsed  on  the  back  thereof, 
(Code,  §  693,)  as  follows : 

''The  within  writ  of  mandamm  allowed  and  granted  by  me  this 
twenty-first  day  of  November,  1873. 

"S.  A.  Kingman, 
"Chief  Justice  of  Supreme  Court  of  Kansas. *• 

Arnold  and  Floyd,  commissioners,  and  Bailey,  county  clerk,  moved 
to  quash  the  writ  as  to  all  the  county  offices  except  the  office  of 
sheriff,  because  the  plaintiff,  Hagerty,  was  a  private  person,  having 
no  interest  in  any  office  other  than  that  of  sheriff;  and  as  to  the  office 
of  sheriff,  they  made  a  return,  admitting  the  facts  as  alleged,  but 
claiming  that  the  election  of  Hagerty  as  sheriff  of  said  county, 
*369  in  the  year  1873,  was  *void,  said  office  having  an  incumbent, 
duly  elected  and  qualified,  whose  term  did  not  expire  until  the 
second  Monday  of  January,  1875. 

C.  C.  Nichols,  for  plaintiff. 

The  only  questions  raised  by  defendants'  return  to  the  alternative 
writ  are  questions  of  law,  and  are  substantially  these :     Was  there  a 
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sheriff  for  Harvey  county  for  the  regular  term,  to  commence  in  Janu- 
ary, 1874,  to  be  elected  at  the  general  election  held  in  November, 
1873?  Or,  in  other  words,  was  G.  A.  Tracy,  the  then  present  in- 
cumbent of  that  office,  and  who  was  elected  in  November,  1872,  chosen 
sheriff  of  said  county  for  a  regidar  term  of  two  years,  or  for  an  unex- 
pirfd  term  of  one  year  ?  If  C.  A.  Tracy  was  chosen  for  an  unexpired 
term,  ending  on  the  second  Monday  of  January,  1874,  then  the  elec- 
tion of  the  plaintiff,  Hagerty,  in  November,  1873,  was  legal,  and  on 
said  Monday  in  January  (1874)  next  after  his  election  he  was  en- 
tided  to  the  office. 

If  the  acts  of  our  legislature  concerning  the  subject-matter  in  issue 
are  not  beyond  the  pale  of  the  constitution,  there  can  be  but  little  or 
DO  doubt  in  the  matter.  The  provisions  of  our  constitution  relating 
to  this  question  are  section  19  of  article  3;  section  2  of  article  4; 
section  1  of  article  9 ;  section  2  of  article  9 ;  section  3  of  article  9 ; 
section  1  of  article  15 ;  section  2  of  article  15.  Now,  taking  all  these 
sections  of  the  constitution  of  our  state,  and  considering  them  sepa- 
rately, or  as  a  whole,  and  I  arrive  at  one  conclusion,  namely,  that  the 
constitution  of  our  state,  so  far  as  it  relates  to  county  offices  and 
officors,  has  but  one  restrictive  provision  in  it,  and  that  it  has  clothed 
onr  legislature  with  authority  concerning  county  offices  and  county 
officers.  On  this  question  it  is  totally  silent,  except  where  it  declares 
the  tenn  of  county  officers,  and  where  it  delegates  all  other  powers 
concerning  them  to  the  legislature,  to  be  disposed  of  and  provided  for 

as  the  legislature  in  its  wisdom  may  direct.  The  constitution 
*370    does  not  create  a  single  county  office,  unless  by  impli*cation 

it  creates  the  office  of  county  sheriff  and  the  office  of  county 
treasurer;  but  it  vests  in  the  legislature  the  power  to  create  such 
connty  offices  as  may  be  necessary,  not  even  declaring  whether  the 
incnmbents  of  such  county  offices  as  the  legislature  may  create  shall 
be  filled  by  election  or  appointment,  but  leaves  the  matter  with  the 
legislature,  and  as  it  may  provide.  The  constitution  does  not,  by  in- 
ference or  otherwise,  declare  that  the  terms  of  county  officers  shall 
'^11  be  regular  terms  of  two  years ;  nor  does  it  preclude  the  idea  that 
they  may  not  be,  nor  the  idea  of  an  unexpired  term.  It  does  not  fix 
the  date  when  regular  terms  shall  begin,  nor  does  it  preclude  the  legis- 
lature from  so  doing,  nor  from  making  that  date  uniform  in  every 
county  thronghout  the  state.  And  in  view  of  these  facts,  the  legis- 
lature has  enacted  such  laws  as  to  it  seemed  wise  in  the  premises. 
They  have  said  that  all  county  officers  should  be  elected  for  full  terms 
once  in  two  years ;  that  the  regular  term  shall  commence  on  the 
second  Monday  in  January  after  their  election;  that  sheriffs  shall  be 
elected  for  a  full  term  in  the  odd  years;  and  that  whenever  a  sheriff 
shall  be  elected  at  any  other  time  it  shall  be  for  the  unexpired  term 
^%;  and  this  rule  (the  terms  and  commencement  thereof  being  fixed 
^y  other  provisions)  applies  to  the  first  officers  elected  in  newly-or- 
ganized counties  as  well  as  to  those  subsequently  elected.    If  section 
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the  said  ooonty  of  Harvey ;  that  tlie  said  Tracy  daly  qualified,  and 
on  the  thirteenth  of  January,  1873,  entered  upon  the  discharge  of 
the  duties  of  his  said  office;  that  since  said  time  he  has  neither  re- 
signed, died,  nor  been  removed  from  said  office,  but  that,  on  the  con- 
trary, he  has  ever  since  said  time  been  and  now  i&  discharging  the 
duties  of  said  office  of  sheriff.  The  facts  being  admitted  as  proved^ 
the  first  and  only  question  to  be  solved  is,  for  what  period  of  time 
was  Tracy  elected  to  hold  said  office  of  sheriff  at  said  general  elec- 
tion in  1872?  If  this  question  is  answered  by  the  court,  as  we  think 
it  must  be,  that  he  was  elected  for  the  period  of  two  years,  then,  of 
course,  the  matter  is  ended,  and  the  peremptory  writ  will  be  refused, 
for  the  very  obvious  reasons  that  if  there  was  by  the  laws  of  this 
state,  and  the  circumstances  of  the  case,  no  person  to  be  elected  to 
fill  the  office  of  sheriff  of  Harvey  county  at  the  general  election  held 
on  the  fourth  of  November,  1878,  it  follows,  of  course,  that  any  votes 

cast  at  such  election  for  any  person  to  fill  such  office  were  mere 
*374    nullities,  and  the  canvass  of  such  votes  would  be  of  no  *ben- 

efit  to  the  plaintiff  or  any  one  else;  and  this  being  the  case, 
the  writ,  under  the  rulings  of.  this  court,  must  be  refused.  Tarr  v. 
Haughey,  5  Kan.  *638;  Gossard  v.  Vaught,  10  Kan.  ♦162.  If,  how- 
ever, upon  the  other  hand,  the  court  should  hold  that  Tracy  was 
elected  to  hold  his  office  only  until  the  general  election  of  1873,  it 
will  of  course' be  admitted  that  a  peremptory  writ  must  be  issued. 

In  order  to  reach  a  determination  of  the  question  as  to  what  period 
of  time  Tracy  was  elected  at  the  general  election  in  1872  to  serve  as 
sheriff  of  Harvey  county,  it  will  be  necessary  to  examine  the  consti- 
tutional provisions  in  reference  to  such  elections.  Section  3  of  article 
9  of  the  constitution  is  as  follows:  "All  county  officers  shall  hold 
their  offices  for  the  term  of  two  years,  and  until  their  successors  shall 
be  qualified."  Section  2  of  article  4  provides  that  two  elections  shall 
be  held  each  year, — one  to  be  a  general  election  and  the  other  to  be 
a  township  election.  It  of  course  follows  from  this  constitutional  pro- 
vision in  relation  to  elections  that  all. county  officers,  and  all  other 
officers,  to  be  elected  other  than  township  officers,  are  to  be  elected  at 
the  general  election,  whenever  they  are  elected  to  fill  the  constitu- 
tional term  of  office.  In  other  words,  (in  the  absence  of  express 
statutes  to  the  contrary,  at  least,)  every  constitutional  term  of  a  county 
office  must  commence  with  a  general  election.  And  if  this  wefe  not 
so  by  reason  of  the  constitution  itself,  it  would  be  so  by  reason  of 
the  provisions  of  chapter  36  of  the  General  Statutes.  By  the  same 
constitutional  provision  in  relation  to  elections,  we  find  that  the 
general  elections  are  to  be  held  in  November  of  each  year.  It  ap* 
pearing  from  the  facts  in  this  case  that  the  first  general  election 
which  ever  could  have  or  ever  in  fact  was  held  in  the  county  of  Harvey 
was  held  on  the  fifth  of  November,  1872,  it  seems  to  us  to  inevitably 
follow  as  a  conclusion  that  the  constitutional  term  of  the  office  of 
sheriff  in  that  county  could  only  have  commenced  from,  the  first  gen- 
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eral  election.  Id  other  words,  the  constitutional  term  of  office  for 
sheriff  of  Harvey  county  had  never  commenced  to  or  had  run  in  Har- 
Tey  county  prior  to  or  before  the  first  general  election  held  in  that 

county. 
*375    If  the  propo^sitions  above  made  be  correct,  then  it  seems  to  us 
that  all  that  remains  of  this  question  to  be  discussed  is  whether 
the  constitutional  provision  above  quoted  in  reference  to  the  terms  of 
eoimty  officers  is  self-asserting,  or  whether  it  lays  in  abeyance  until 
called  into  life  by  an  act  of  the  legislature.     If  the  constitutional  pro- 
vision fixing  the  term  of  county  officers  is  self -asserting,  it  of  course 
follows  that  it  immediately  asserted  itself  at  this  first  general  election, 
and  attached  itself  to  the  office  of  sheriff  of  Harvey  county,  and  that 
therefore  Tracy  was  elected  to  fill  that  office  for  the  term  of  two  years. 
But  if  this  constitutional  provision  is  not  self-asserting,  and  lays  in 
abeyance  until  called  into  life  by  an  act  of  the  legislature,  it  follows 
that  the  legislature  has  a  right  of  control  over  it,  and  to  say  when  it 
shall  run,  and  when  it  shall  not  run ;  and  having,  by  section  2,  p.  428, 
Gen.  St.,  said  when  the  constitutional  term  of  the  office  of  sheriff  in 
every  county  in  this  state  shall  commence  to  run,  it  can  only  com- 
mence to  run  from  such  time ;  and  therefore  we  admit  that  if  the  leg- 
islature has  control  over  this  constitutional  provision,  and  can  say 
when  it  shall  run  and  when  it  shall  not,  that  by  this  section  of  the 
statute  above  quoted  the  constitutional  term  of  office  of  sheriff  of 
Harvey  county  did  not  and  could  not  commence  to  run  until  the  gen- 
eral election  held  in  that  county  on  the  fourth  of  November,  1873,  and 
that  Tracy  was  only  elected  to  fill  an  interregnum  that  necessarily  ex- 
isted in  the  office  of  sheriff  of  that  county  from  the  general  election 
of  1872  to  the  general  election  of  1873.     In  other  words,  under  this 
construction  it  must  be  held  that  the  constitutional  term  of  the  office 
of  sheriff  in  that  county  lay  in  abeyance  until  the  general  election  of 
1873 ;  for,  as  we  have  seen,  it  can  only  commence  to  run  from  some 
general  election,  and  that  prior  to  the  general  election  of  1873  there 
had  never  been  a  general  election  held  in  that  county  which  would 
give  to  it  a  starting  point  by  reason  of  this  statute.     To  go  back  to 
oor  starting  point,  we  think,  beyond  a  doubt,  that  the  plaintiff  in  this 
action,  in  order  to  maintain  it  at  all,  is  forced  to  squarely  take 
*376    the  position  that  this  constitutional  *provision  is  not  self-as- 
serting, but  is  subordinate  to  the  will  of  the  legislature,  and 
can  only  come  into  life  and  force  upon  an  expression  of  such  will; 
and  that,  therefore,  by  the  terms  of  said  section  2,  p.  428,  Gen.  St., 
it  necessarily  lay  in  abeyance  until  the  general  election  of  1873. 

The  defendants  take  the  position  that  it  is  self-asserting,  and  will 
always  attach  itself  to  any  term  of  office,  at  any  general  election, 
where  it  ought  to  attach  itself  if  it  be  self-asserting,  irrespective  of 
any  and  all  acts  of  the  legislature  concerning  it;  that  the  legislature 
has  no  power  or  control  over  it;  that  it  never  lays  in  abeyance;  and 
that,  therefore,  it  will  always,  in  every  newly-organized  county,  in 
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evitably  assert  itself  at  the  first  general  election  held  in  such  coun- 
ties, the  legislature  to  the  contrary  notwithstanding.  Which  of  these 
two  positions  is  the  correct  one?  We  think  that  this  question  has 
been  fully,  forcibly,  and  squarely  answered  by  this  court  in  the  case 
of  State  V.  Thoman,  decided  by  this  court  at  the  July  term  in  1872. 
10  Kan.  ^191.  The  facts  in  that  case,  the  court  will  remember,  were 
these :  The  legislature,  in  1867,  created  the  Sixth,  Seventh,  Eighth, 
and  Ninth  judicial  districts,  and  provided  that  at  the  next  general 
election  judges  should  be  elected  in  each  of  these  districts  to  hold 
their  offices  for  the  term  of  four  years,  and  until  their  successors  in 
office  were  elected.  John  B.  Good  in  was  elected  under  this  law  at 
the  general  election  in  1867,  as  judge  of  the  Seventh  judicial  district. 
At  the  general  election  in  the  fall  of  1871  he  was  again  elected  judge 
of  that  district.  The  question  before  the  court  was,  was  Judge  Goodin 
elected  at  the  general  election  in  1871  for  the  constitutional  term  of 
four  years,  or  was  he  elected  merely  to  fill  an  interregnum  existing 
between  the  time  when  his  office  expired  under  the  election  of  1867 
and  the  general  election  of  1872?  Section  8,  p.  428,  Gen.  St.,  had 
attempted  to  fix  the  time  when  the  constitutional  term  of  the  offices 
of  district  judges  should  run,  in  just  the  same  way  as  section  2  of  the 
same  page  attempts  to  fix  the  time  when  tt^e  constitutional  terms  of 

county  officers  shall  run,  and  by  that  section  the  time  fixed  for 
*377     the  ^election  of  district  judges  for  the  constitutional  term  was 

at  the  general  election  in  1868,  and  every  four  years  there- 
after. While  it  was  admitted  by  the  defendant  in  that  action  that 
the  legislature  had  a  right,  by  special  statute,  to  provide  for  the  elec- 
tion of  a  judge  in  1867  in  the  Seventh  judicial  district,  and  that  such 
judge  should  hold  his  office  for  the  constitutional  term  of  four  years, 
yet  the  defendant  contended  (and  of  course  rightly)  that  upon  the  ex- 
piration of  this  four  years,  for  which  Judge  Goodin  was  elected  in 
1867  under  this  special  law,  that  the  special  law  had  spent  its  whole 
force,  and  that  after  that  term  provided  for  by  it  had  expired  it  had 
nothing  further  to  do  with  the  election  of  judges  in  that  district. 
Then  it  was  further  contended  for  by  the  defendant  that  section  5  of 
article  3  of  the  constitution,  fixing  the  period  of  the  terms  of  district 
judges,  just  the  same  as  section  3  of  article  9  fixes  the  period  of  the 
terms  of  county  officers,  was  not  self-asserting,  and  only  came  into 
existence  when  called  into  life  by  an  act  of  the  legislature ;  and  that 
section  3,  p.  428,  Gen.  St.,  had  fixed  the  precise  times,  and  the  only 
times,  when  the  constitutional  terms  could  attach  to  the  office  of  dis- 
trict judge  in  this  state,  except  only  when  otherwise  changed  by  spe- 
cial laws,  and  therefore  it  was  further  claimed  as  the  very  logic  of  the 
position  that  this  provision  was  not  self-asserting;  that,  as  the  legis- 
lature had  by  the  special  law  only  given  this  constitutional  promise 
life  during  the  four  years  immediately  succeeding  the  general  elec- 
tion of  1867,  its  life  expired  with  the  expiration  of  that  four  years* 
and  thereafter  depended  entirely  upon  section  3,  p.  428,  Gen.  St.,  (in 


HAGERTY   V,  ARNOLD.  283 

the  absence  of  any  other  act  of  the  legislature  upon  the  subject,)  in 
reference  to  its  asserting  and  attaching  itself  to  the  office  of  district 
jndgein  that  district;  and  that  by  that  section  of  the  statute  it  could 
only  commence  running  and  attach  itself  to  that  office  from  and  after 
the  general  election  to  be  held  in  1872 ;  and  that  by  reason  thereof 
tbere  was  an  interregnum  in  the  office  of  district  judge  of  the*  Seventh 
judicial  district  from  the  general  election  in  1871  to  the  general  elec- 
tion  in  1872,  during   which  the   constitutional  term  lay  in 
*378     *abeyance;  and  that  therefore  any  one  who  was  elected  at  the 
general  election  in  1871  could  only  hold  until  his  successor 
should  be  elected  in  1872.     On  the  other  hand,  it  was  contended  that 
the  constitutional  provision  was  self-asserting,  and  therefore  imme- 
diately attached  itself  to  the^iirst  general  election  held  after  the  term 
provided  for  by  the  special  law  had   expired;  and  that,  therefore. 
Judge  Goodin's  election  at  the  general  election  in  1871  was  for  the 
constitutional  term  of  four  years,  notwithstanding  section  3,  p.  428, 
Gen.  St.     And  this  court,  after  a  very  able  and  elaborate  argument 
of  the  question,  decided  that  the  constitutional  provision  was  self-as- 
serting,— was  a  higher  and  paramount  law  to  the  act  of  the  legisla- 
ture; and  that  notwithstanding  section  3,  p.  428,  Gen.  St.,  it  attached 
itself  to  the  office  of  judge  of  the  Seventh  judicial  district  at  the  first 
general  election  after  the  term  provided  for  by  the  special  law  expired. 
What  is  the  very  logic  of  this  decision  ?     It  can  be  and  is  nothing 
else  than  that  the  legislature  cannot  control  the  constitutional  pro- 
visions establishing  the  terms  of  any  offices;  that  such  provisions 
never  lay  dormant  or  in  abeyance  until  called  into  life  by  an  act  of 
the  legislature;  that  they  spring  into  existence,  and  attach  them- 
selves to  their  respective  offices,  irrespective  and  regardless  of  any 
and  all  laws  of  the  legislature  upon  the  subject.     Was  or  is  this  de- 
cision any  more  applicable  to  the  construction  of  section  5  of  article 
3  of  the  constitution,  and  section  3,  p.  428,  Gen.  St.,  than  it  is  to  the 
construction  of  section  3  of  article  9  of  the  constitution,  and  section 
%  p.  428,  Gen.  St.?    Is  not  this  decision  conclusive  upon  the  ques- 
tion as  to  whether  section  5  of  article  3  of  the  constitution,  or  section 
3  of  article  9  of  the  constitution,  are  self-asserting,  by  saying  that 
they  are?     If  this  be  so,  is  there  any  way  to  escape  a  conclusion  in 
the  case  at  bar  in  favor  of  the  defendants  ?     Is  there  any  escape  from 
saying  that,  by  the  very  logic  of  this  decision,  the  constitutional  term 
for  county  officers  in  all  newly-organized  counties  attaches  itself  to 
the  various  offices  at  the  first  general  election  held  in  such  county? 
Would  this  court  have  arrived  at  any  other  determination  in 
•379    the  above  'case  if  the  legislature  had  created  the  SlBventh  judi- 
cial district  in  1871,  and  provided  that  the  governor  should 
appoint  a  person  to  act  as  judge  until  the  general  election  in  1871,  and 
remained  silent  as  to  how  long  the  person  elected  judge  at  the  gen- 
eral election  in  1871  should  serve,  and  a  person  elected  at  the  gen- 
eral election  in  1872  had  brought  the  action  under  that  state  of 
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{acts  ?  If  this  court  would  not  have  decided  different  under  such  a 
state  of  facts,  what  must  be  its  decision  in  a  case  when  a  county,  or- 
ganized in  the  spring  of  1872,  provided  with  temporary  officers  until 
the  general  election  in  the  fall  of  that  year,  and  at  that  iirst  general 
election  county  officers  are  elected,  and  the  court  is  asked  to  decide 
that  such  county  officers  are  not  elected  for  a  constitutional  term,  but 
are  only  elected  to  fill  an  interregnum  that  exists  in  such  offices  from 
the  first  general  election  in  the  county  until  the  second  general  elec- 
tion in  that  county,  by  reason  of  the  fact  that  the  legislature  has  not 
permitted  the  constitution  to  assert  itself  in  that  county  until  such 
second  general  election  ? 

But,  again,  outside  of  this  decision,  and  the  principles  involved  in 
it,  we  think  that  the  law  upon  this  subject  is  with  the  defendants, 
even  conceding,  for  the  sake  of  the  argument,  that  the  legislature  has 
entire  control  of  the  provision  of  the  constitution  fixing  the  terms  of 
county  officers,  and  can  say  when  such  terms  shall  run  and  when 
they  shall  not ;  for  although  the  legislature  has  said  by  section  2,  p. 
428,  Gen.  St.,  that  the  constitutional  term  of  two  years  for  the  of- 
fice of  sheriff  of  any  county  shall  run  only  from  general  elections  held 
on  the  odd  years  in  such  county,  yet  this  section  is  limited  by  excep- 
tions made  by  section  5,  same  page,  in  its  application;  and  we  think 
that  one  of  the  exceptions  provided  for  by  this  section  5  is  in  the  case 
of  any  newly-organized  county,  when  a  special  election  has  been  held 
by  the  inhabitants  thereof  upon  its  organization,  under  section  3,  p. 
249,  Gen.  St.,  for  county  officers,  and  such  county  officers  are  elected 
by  the  people  at  such  election,  for  the  reason  that  section  8,  p.  251, 
Gen.  St.,  provides  that  such  county  officers,  so  elected  by 
*380  *the  people,  shall  only  hold  their  offices  until  the  first  gen- 
eral election  thereafter,  and  their  successors  shall  have  been 
elected  and  qualified.  Now,  whenever  the  first  general  election  in 
such  a  county  comes  on  an  even  year,  if  the  persons  elected  at  such 
general  election  are  not  elected  for  the  constitutional  term  of  two 
years,  it  follows  that  the  people  of  such  county  are  called  upon  to  hold 
two  elections  to  fill  one  vacancy  or  interregnum.  This,  of  course, 
would  be  no  argument  if  the  first  county  officers  were  appointed  to  hold 
until  a  general  election,  but  as  they  are  elected  by  the  people,  one 
such  election  would  be  sufficient  to  fill  the  one  vacancy.  Surely,  the 
legislature  never  intended  to  require  two  elections  to  fill  but  one  va- 
cancy. Therefore  we  say  that  by  section  8,  p.  251,  Gen.  St.,  the 
legislature  intended,  in  all  cases  of  newly-organized  counties,  that  at 
the  first  general  election  held  in  such  counties  their  full  complement 
of  county  officers  should  be  elected  for  the  full  constitutional  term. 
To  give  it  any  other  construction  would  be  to  say  that  the  legisla- 
ture intended  that  in  all  newly-organized  counties  that  happened  to 
be  organized  in  the  even-numbered  years  there  would  be  a  vacancy 
in  the  offices  of  county  clerk  and  county  commissioners  that  would 
have  to  be  filled  (1)  by  an  appointment  by  the  governor;  (2)  by  a 
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special  election  by  the  people;  (3)  by  a  general  election  held  by  the 
people.  Evidently  the  legislature  had  no  such  intention  in  enacting 
the  varioas  statutes  in  relation  to  the  election  of  county  officers. 

EiNOMAN,  G.  J.  On  the  tenth  of  April,  1872,  the  governor,  having 
received  the  requisite  papers  preparatory  to  the  organization  of  the 
coanty  of  Harvey,  appointed  commissioners  and  county  clerk  for  that 
purpose,  as  the  statute  requires.  On  the  twentieth  of  May  thereafter 
a  special  election  was  held,  at  which  a  full  set  of  county  officers  was 
elected,  and  immediately  thereafter  qualified.     At  the  general  election 

in  November,  1872,  all  the  county  officers  were  elected,  among 
*381    which  G.  A.  Tracy  was  elected  sheriff.     At  the  general  elec^tion 

in  November,  1873,  the  plaintiff  was  elected  sheriff.  But  the 
defendants,  the  county  commissioners  and  county  clerk  of  said 
county,  refused  to  canvass  the  votes  therefor.  The  real  question 
raised  on  these  facts,  and  the  only  one  necessary  to  decide,  is  this : 
Was  Tracy  elected  for  a  full  term  of  two  years?  If  he  was,  it  would 
be  an  idle  thing  to  direct  the  canvass  of  the  votes  for  the  plaintiff. 
If  he  was  not,  then  certainly  the  plaintiff  is  entitled  to  the  office,  and 
to  have  the  votes  canvassed  and  the  result  declared,  so  that  he  may 
enter  upon  the  discharge  of  his  duties. 

The  statutory  provisions  bearing  upon  this  question  are  these: 
Chapter  24  of  the  General  Statutes  (page  249)  provides  for  the  organ- 
ization of  new  counties;  and,  after  directing  how  the  county  officers 
shall  be  elected  at  a  special  election,  fixes  their  term  of  office  in  sec- 
tion 8,  (page  251,)  directing  that  they  shall  hold  their  respective 
offices  until  the  next  general  election,  and  until  their  successors  shall 
be  elected  and  qualified.  Section  2,  p.  428,  Gen.  St.,  provides  for 
the  election  of  sheriff  and  certain  other  county  officers  at  the  general 
election  in  1869,  and  at  the  general  election  in  every  second  year 
thereafter.  Section  57  of  chapter  36  provides  for  filling  vacancies  in 
county  offices,  as  well  as  others,  by  appointment,  until  the  next  gen- 
eral election;  section  58  fixes  the  time  when  the  regular  term  of 
office  begins,  on  the  second  Monday  of  January  next  after  the  elec- 
tion; section  59  regulates  the  term  of  officers  appointed  or  elected  to 
fill  vacancies,  and  therein  declares  that  they  shall  hold  during  the 
nneipired  term  for  which  they  are  elected,  and  until  their  successors 
are  elected  and  qualified.  These  are  the  material  statutory  provis- 
ions on  the  question,  and  from  them  we  think  it  clear  that  it  was  the 
purpose  of  the  legislature  to  fix  a  uniform  time  for  the  commence- 
ment of  the  regular  term  of  officers;  one  class  to  be  elected  in  the 
odd  years,  and  one  class  in  the  even  years,  and  the  term  of  each 
elass  to  commence  on  the  second  Monday  in  January  after  their 
dection ;  and  wherever  vacancies  occurred,  then  the  person  elected 

to  fill  the  same  was  only  elected  for  the  unexpired  term,  so 
*382    that  all  officers  of  any  *one  class  should,  throughout  the  state, 

be  elected  at  the  same  time,  thus  avoiding  confusion,  and  the 
necessity  for  a  great  multiplicity  of  laws.     If  the  statutory  provisions 
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upon  the  subject  were  alone  to  be  consulted,  we  should  have  no 
doubt  that  Tracy's  election  as  sheriflf  in  November,  1872,  was  only 
for  an  unexpired  term,  and  that  his  successor  would  be  elected  at 
the  general  election  in  1878.  We  think  this  is  the  fair  construction 
of  the  statutory  provisions  on  the  subject;  and  had  the  question 
rested  on  those  provisions,  it  is  not  likely  that  any  litigation  would 
have  ever  grown  out  of  them.  The  constitutional  provision  on  this 
subject,  and  not  the  statutes,  has  given  rise  to  the  difficulties  in  this 
case. 

Section  3  of  article  9  prescribes  the  term  of  county  officers  in  these 
words:  "All  county  officers  shall  hold  their  office  for  the  term  of  two 
years,  and  until  their  successors  shall  be  qualified."  It  is  contended 
that  this  section  attaches  to  every  county  officer  immediately  upon 
the  election  or  appointment  of  such  officer.  Taken  in  its  hardest 
literal  terms,  and  the  clause  seems  to  bear  this  construction,  and 
would  app^y  alike  to  all  county  officers,  upon  their  accession  to  office, 
whether  elected  to  fill  a  vacancy  or  for  a  full  term,  for  it  applies  to 
all  county  officers,  making  no  distinction  between  those  appointed  or 
elected  to  fill  a  vacancy,  and  those  to  fill  a  full  term.  Such  a  con- 
struction would  be  productive  of  great  confusion,  as,  in  the  course  of 
time,  from  removals,  resignations,  death,  and  other  causes,  it  would 
come  to  pass  that  the  commencement  of  the  term  of  office  would  be 
different  as  to  each  office  in  a  county,  and  in  each  county  in  the  state. 
From  other  constitutional  provisions  it  is  apparent  that  but  two  elec- 
tions are  contemplated  in  a  year, — a  township  election  and  a  general 
election, — so  that,  to  add  to  the  confusion,  it  would  happen  that  a 
great  number  of  county  officers  would  hold  by  appointment,  while 
others  might  be  elected.  It  is  the  general  policy  of  the  constitution 
that  the  people  elect  the  officers,  and  this  policy  is  the  one  adopted  by 
the  legislature.  But  as  to  county  officers  the  constitution  is  silent. 
It  prescribes  the  length  of  their  term,  but  as  to  how  they  shall 
*383  be  selected,  or  when  the  term  *shall  begin,  there  is  no  pro- 
vision. The  conduct  of  public  business,  under  circumstances 
such  as  above  suggested,  would  be  so  difficult  as  to  be  nearly  im- 
practicable. 'We  cannot  think  the  framers  of  the  constitution  in- 
tended any  such  result ;  nor  do  we  think  it  necessary  to  give  such  a 
construction  to  the  clause.  It  was  undoubtedly  intended  to  fix  the 
regular  term  of  county  officers  at  a  uniform  period  of  two  years.  The 
constitution  furnishes  general  rules  for  the  government  of  the  state. 
It  rarely  comes  down  to  details,  and  in  this  provision  we  understand 
the  purpose  to  be  to  furnish  a  general  rule  fixing  the  duration  of  a 
regular  term,  and  not  provisions  for  a  vacancy,  or  an  exceptional 
case.  We  cannot  give  it  the  literal  interpretation  claimed  by  the 
defendants  without  making  it  absurd  from  its  impracticable  work- 
ings. We  must  therefore  give  it  a  construction  that  is  neither  violent 
nor  unreasonable. 

The  provisions  of  the  constitution  as  to  some  of  the  officers  are  ex- 
plicit,— that  they  are  to  be  elected ;  that  in  case  of  vacancy,  it  shall 
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be  filled  by  appointment;  and  the  appointment  runs  only  until  the 
next  general  election  that  shall  occur  more  than  thirty  days  after  such 
Tacancy  shall  have  happened,  (section  14,  art.  1 ;  section  11,  art.  3 ;) 
wbile  as  to  county  officers,  the  entire  discretion  is  vested  in  the  leg- 
islature as  to  how  many  there  shall  be,  (with  some  possible  excep- 
tions,) how  they  shall  be  selected,  when  their  terms  shall  begin,  and 
what  shall  be  their  duties.     The  sole  restriction  is  as  to  length  of 
term.     By  giving  this  restrictive  clause  the  fair  construction  of  ap- 
plying to  the  regular  term  of  county  offices,  and  not  to  vacancies  or 
exceptional  cases,  we  conform  to  the  almost  uniform  practice  of  the 
eoanties  of  the  state,  to  the  construction  placed  upon  it  by  the  legis- 
latare  in  the  statutes  above  referred  to,  and  to  the  construction  this 
conrt  has  heretofore  given  it  in  the  case  of  Bond  v.  White,  8  Kan. 
*333.    Does  this  case  form  one  of  the  exceptional  ones  ?    We  think 
BO.    The  legislature  is  given  the  power  to  provide  for  the  organiza- 
tion of  new  counties.     This  includes  the  right  to  prescribe  the  terms 
and  conditions  prerequisite  thereto,  and  all  the  steps  necessary 
*m84    to  secure  that  result.     Such  ^regulations  are  prescribed,  and, 
among  others,  it  is  provided  that  their  organization  may  be 
effected  at  any  time  when  the  prescribed  conditions  exist;  that  the 
5r8t  commissioners  and  clerk  are  to  be  appointed  by  the  governor.^ 
At  the  first  election  the  county  officers  are  only  to  hold  until  the  next 
general  election,  when  another  election  is  to  be  held.     If  section  3  of 
article  9  is  to  have  any  other  construction  than  the  one  we  have  given 
it,  then  it  applies  with  fall  force  to  the  officers  elected  at  the  first 
election,  and  they  must  hold  for  a  full  term ;  and  then  each  new  county 
might,  and  probably  would,  have  its  political  year  beginning  at  a 
different  period  from  that  of  any  other  county.     It  is  not  contended 
that  the  constitutional  provision  applies  to  these,  nor  is  it  consistent 
with  the  position  of  defendants  that  they  should  so  hold;  for  then 
the  first  officers,  and  not  themselves,  would  be  entitled  to  hold  the 
offices.    This  is  not  said  by  way  of  estoppel  on  the  defendants,  but 
as  a  suggestion  of  the -consequences  of  giving. to  the  section  the  con- 
struction claimed,  and  applying  it  to  the  organization  of  new  counties. 
We  think  that  undur  the  power  to  organize  new  counties  the  legis- 
lature had  the  power  to  designate  how  the  offices  shall  be  filled  until 
the  commencement  of  the  regular  term,  and  that  the  fact  of  its  having 
provided  for  two  elections  does  not  derogate  from  their  power.     And 
we  thmk  that  there  is  no  doubt  that  the  legislature  may  determine 
when  a  regular  term  shall  conjmence,  and  that  they  have  so  deter- 
mined in  the  election  law;  that  certain  of  the  county  officers  are 
elected  in  the  odd  years,  and  their  terms  commence  in  January  of  the 
e^en  years,  and  that  certain  other  county  officers  are  elected  in  the 
even  years,  and  their  terms  commence  in  January  of  the  odd  years. 
The  term  of  all  these  offices  is  two  years.     The  legislature  cannot 
make  them  more  nor  less ;  but  for  vacancies,  and  for  exceptional  cases, 
lach  asthe  organization  of  new  counties,  we  think  they  have  the  power 
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to  say  how  the  office  should  be  filled  ap  to  the  time  when  the  regular 

term  commences,  even  if  it  requires  two  elections  in  one  year.     With 

these  views,  it  follows  that  a  peremptory  writ  must  be  awarded 

*385     against  the  defendants,  oom^manding  them  to  canvass  the 

votes  for  plaintiff  for  sheriff  of  Harvey  county. 

While  it  is  the  duty  of  defendants  to  canvass  the  votes  for  the  other 
officers  mentioned  in  the  alternative  writ,  we  cannot  command  them 
so  to  do  on  the  application  of  plaintiff.  The  application  must  be  in 
the  name  of  the  proper  public  officer,  or  of  the  real  party  in  interest, 
to  authorize  the  court  to  act  in  the  premises. 

As  the  defendant  A.  6.  Richardson,  one  of  the  board  of.  commis- 
sioners, by  his  answer  has  shown  his  willingness  to  canvass  the  vote 
at  the  time  prescribed  by  law,  and  his  attendance  at  the  proper  place 
and  time  for  that  purpose,  and  was  only  prevented  by  the  refusal  of 
the  other  commissioners;  and  has  also  shown  by  his  attendance  at 
the  time  and  place  commanded  in  the  alternative  writ  for  the  canvass 
of  the  vote,  and  by  his  request  to  the  other  commissioners  to  canvass 
the  vote  then  and  there, — the  peremptory  writ  will  go  at  the  costs  of 
the  other  defendants. 

(All  the  justices  concurring.) 


Thomas  H.  Butler  v.  Geobob  W.  MoMillen,  County  Clerk,  etc.^ 

July  Term,  1874. 

1.  Trial:  When  to  be  Concluded.  A  trial  should  be  completed,  so  far  at 
least  as  the  introduction. of  testimony  is  concerned,  at  the  term  at  which 
it  is  commenced.^ 

2* :  Effeot  of  Continuance.    Where  a  trial  has  been  commenced  at 

one  term,  the  testimony  of  the  plaintiff  and  part  of  that  of  the  defend- 
ant introduced,  and  then  the  trial  stopped  by  reason  of  the  close  of  the 
term,  and  the  case  continued  from  term  to  term  till  the  third  ensuing 
term;  and  at  such  third  term  the  trial  is  resumed,  over  the  objection  of 
the  defendant;  and  the  defendant  concludes  his  testimony;  and  there  is 
nothing  further  offered  except  evidence  in  rebuttal:  held^  that  a  finding 
supported  by  the  testimony  offered  at  the  last  term  would  not  be  dis- 
turbed, nor  could  any  inquiry  be  made,  at  the  instance  of  the  plaintiff, 
into  errors  alleged  to  have  taken  place  in  the  rulings  of  the  court  on  the 
trial  at  the  first  term.  , 

•386     *Error  from  Neosho  district  court. 

Injunction  brought  by  Butler  (under  authority  of  section  5,  o. 
79,  Laws  1871)  to  enjoin  McMillen  from  removing  his  olSQce  of  county 

^  This  case  in  court,  McMillen  v.  Butler,  15  Kan.  64. 

*  Where  a  trial  is  to  the  court,  without  a  Jury,  and  all  the  testimony  is  offered, 
the  arguments  concluded,  and  the  case  submitted  to  the  court  for  judgment,  the 
court  may  take  the  case  under  advisement  to  the  next  or  succeeding  term.  Tar- 
penning  V.  Cannon,  28  Ean.  665. 
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clerk,  and  the  zecords  thereof,  from  Osage'  Mission  to  Erie.  The 
coonty-seat  had  been  duly  located  at  Osage  Mission,  and  the  county 
offices  were  there  kept  and  held.  An  election  was  held  March  26, 
1S73,  for  the  purpose  of  relocating  the  county-seat.  The  board  of 
county  oommiBsioners  canvassed  the  vote,  and  caused  proclamation 
thereof,  showing  that  3,391  votes  had  been  cast,  of  which  1,712  were 
in  favor  of  Erie,  and  1,679  were  in  favor  of  Osage  Mission,. and  de- 
termined that  the  county-seat,  by  a  majority  of  33  votes,  was  located  at 
Erie.  Bntler,  in  bis  petition  for  an  injunction,  alleged  that  said  elec- 
tion was  void,  claiming — First,  that  the  petition  for  the  election  was 
fraadulent,  and  did  not  contain  names  of  electors  equal  to  three-fifths 
the  whole  number  of  electors  in  said  county,  as  shown  by  the  last 
registration  made  by  the  assessors,  and  on  file  in  the  county  clerk's 
office,  as  provided  by  the  *' Act  for  the  registration  of  all  adult  persons 
in  each  county,"  (chapter  86,  Gen.  St.  894;  section  4,  c.  26,  Gen.  St. 
297;)  secondt  that  no  valid  election  was  held  in  Erie  precinct.  Re- 
garding the  first  objection,  Butler  alleged  that  of  the  pretended  sig- 
nature to  the  election  petition,  more  than  six  hundred  in  the  aggre- 
gate were  names  of  fictitious  persons,  minors,  and  non-residents,  and 
names  of  resident  electors  signed  thereto  without  their  knowledge  or 
consent.  Respecting  the  election  held  at  Erie  precinct,  Butler  alleged 
that  before  the  polls  opened  83  fictitious  names  were  placed  on  the 
poll-books,  and  a  corresponding  number  of  spurious  ballots  placed  in 
the  ballot-box;  that  259  votes  only  were  actually  polled,  (of  which 
fifty  were  casi  by  minors  and  non-residents;)  making  the  whole  num- 
ber, at  the  closing  of  the  polls,  (including  said  83  spurious  votes,) 
U2,  of  which  the  election  board  canvassed  337  as  cast  for  Erie,  and 

5  for  Osage  Mission ;  that  afterwards  the  poll-books  and  returns 
•387    for  said  precinct  were  destroyed  by  the  election  *board  of  Erie, 

and  that  said  board  manufactured  new  and  spurious  poll-books 
and  returns,  showing  that  595  votes  were  cast  at  Erie  precinct,  (of 
vhich  590  were  for  Erie,  and  5  for  Osage  Mission;)  that  these  595 
votes  so  fraudulently  returned  from  Erie  were  canvassed  by  the  county 
board,  and  said  590  included  in  the  number  (1,712)  canvassed  and 
allowed  in  favor  of  Erie  for  the  county-seat.  McMillen  answered, 
denying  averments  of  the  petition,  and  alleging  that  illegal  and  fraud- 
ulent votes  were  cast  at  Osage  Mission,  and  other  precincts,  and  can- 
vassed for  and  in  favor  of  Osage  Mission  for  the  county-seat. 

The  trial  commenced  on  the  twenty-third  of  April,  1872,  (at  the 
April  term  of  the  district  court,)  and  continued  through  eleven  days, 
until  the  fourth  of  May,  when  the  trial  was  continued  until  the  next 
term.  The  trial  was  resumed  at  the  April  term,  1873,  when  fifteen 
hjs  more  were  occupied  in  taking  testimony,  and  then  the  court 
took  the  case  under  advisement  until  the  next  term.  More  than  fifty 
vitnesses  were  sworn  and  examined.  No  testimony  was  offered  in 
regard  to  the  petition  for  the  election,  but  the  evidence  on  both  sides 
was  mainly  in  regard  to  the  -alleged  frauds  at  Erie  precinct,  and  al- 

V.13K.— 19 
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ieged  illegal  and  franduTent  voting  at  Osage  Mission  and  other  pre* 
cincts.  Five  witnesses  (citizens  of  Osage  Mission)  testified  that  they 
were  present  when  the  polls  were  closed  at  Erie,  and  proclamation 
of  the  result  of  the  election  there  was  made;  that  there  were  only 
342  names  on  the  poll-books,  as  numbered,  and  that  the  ballots  were 
taken  from  the  ballot-box,  and  counted  in  their  presence,  and  were 
342  in  number. 

One  of  the  clerks  of  said  election,  called  by  defendant,  testified:  '^At 
the  time  the  polls  closed  the  proclamation  made  was  that  the  polls 
of  that  election  was  now  closed.  I  did  not  hear  anything  said  with 
regard  to  the  votes  cast.  After  the  announcement  that  the  polls  were 
closed,  they  commenced  counting  out  the  votes.  They  continued  to 
count  until  they  got  through.  Don't  know  how  long  it  was.  Stopped 
counting  two  or  three  times,  a  little  while  at  a  time.    Think  Layng, 

Quinlan,  and  other  Osage  Mission  men  left  about  9  o'clock, 
*388    — ^may  be  not  so  late.     It  was  before  we  had  finished  *count- 

ing  the  votes, — perhaps  three-quarters  of  an  hour.  Don't 
know  why  they  left  at  that  time.  We  had  between  300  and  400  votes 
counted  out  when  they  left.  Think  there  was  about  the  same  num- 
ber counted  out  when  they  left  that  we  had  numbered  on  the  poll- 
books.  About  the  time  the  Osage  Mission  men  left,  6.  F.  Dutton 
[of  the  judges  of  election]  remarked  to  the  house  that  the  whole  num- 
ber of  votes  cast  was  342,  and  remarked  that  we  would  like  to  have 
the  room,  and  they  [the  Osage  Mission  men]  lit  out.  That  [342 
votes]  was  nolj  the  true  number.  I  knew  they  were  not  all  out.  Don't 
know  why  he  [Dutton]  did  it;  342  may  have  been  the  last  number 
that  had  been  set  down  at  that  time.  Immediately  after  those  men 
left  the  house  we  took  a  little  rest,  and  then  commenced  counting 
out  again.  I  mean  we  recommenced  counting  out  the  balance  of  the 
ballots  that  were  in  the  box.  Commenced  counting  out  of  the  same 
box  we  had  been  using  all  day.  The  box  was  open  while  they  were 
taking  the  ballots  out.  Before  the  Mission  men  went  away  the  board 
did  not  want  the  room  cleared,  or,  at  least,  the  board  said  nothing 
about  wanting  it  cleared.  The  Mission  men  gave  them  no  time  to 
say  anything  about  their  remaining  longer  if  they  wanted  to.  At  the 
time  Dutton  said  the  whole  number  of  votes  cast  was  342  we  had 
not  numbered  all  the  names  that  were  on  poll-books.  None  of  the 
poll-books  was  in  public  view.  They  were  not  in  publie  view  all  the 
time  we  were  numbering  them.  They  were  in  separate  sheets.  The 
sheets  that  we  were  numbering  could  have  been  seen  by  those  in  the 
room, — at  least  by  those  standing  close  by.  We  had  sheets  with 
names  on  them  that  were  underneath  the  ones  we  were  numbering. 
We  kept  them  out  of  sight  that  way  until  the  men  from  the  Mission 
left.  We  did  it  simply  because  we  knew  that  if  the  Mission  men 
knew  how  many  votes  we  polled  they  would  poll  four  times  as  many 
in  order  to  beat  us.  We  had  a  couple  of  large  blotting  papers  that 
we  used,  that  we  placed  on  top  of  our  poll-books;  kept  one  above 
and  one  below  my  hand.     When  we  filled  a  sheet,  would  place  it  un- 
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derneath  the  pile  from  which  we  were  asing.  •  •  •  I  don't  know 
what  part  of  the  page  the  nnxnber  <  342  *  was*  The  number  may 
ha?e  been  half-way  down  a  page  when  the  polls  were  closed.  When 
the  Mission  men  left  I  don't  remember  whether  we  had  numbered  all 
the  names  that  appeared  in  their  sight  or  not.  We  stopped  counting 
because  one  of  the  judges  said  they  were  all  counted  out.  I 
*3S9  did  know  better  than  that  at  the  time.  I  said  some* thing 
about  it  not  being  correct  a  little  while  afterwards.  Think  I 
asked  him  what  he  called  out  that  number  for,  or  something  to  that 
effect.  Hd  said  it  would  not  do  to  let  those  Mission  men  know  how 
many  were  polled,  for  if  we  did  they  would  go  down  and  raise  their 
count  enQUgh  to  beat  us." 

Considerable  testimony  was  given  by  the  defense  for  the  purpose  of 
showing  that  the  Osage  Mission  party  had  used  money  improperly  to 
influence  voters  in  favor  of  Osage  Mission.  One  witness  testified  that 
at  the  first  election  (at  which  there  was  no  choice)  he  had  voted  for 
Erie,  but  afterwards  sold  his  vote  to  the  Missionites  for  two  dollars 
and  a  half,  and  at  the  second  election  had  voted  for  the  Osage  Mis- 
sion. At  the  July  term,  1873,  the  court  made  its  findings  of  fact 
and  conclusions  of  law.  Its  findings  were  that  the  election  at  Erie 
was  legal,  that  the  county  commissioners  rightly  canvassed  and 
counted  the  vote  from  that  precinct  as  returned,  and  that  Erie  had 
received  a  majority  of  the  legal  votes  cast ;  ^  and  its  conclusion  was 
that  plaintiff,  Butler,  was  not  entitled  to  the  relief  demanded.  Judg- 
ment was  entered  in  favor  of  the  defendant. 

Carpenter  <t  Jones  and  John  T.  Vosa,  for  plaintiff, 

StiUweU  dt  Baylies^  for  defendant. 

Bbeweb,  J.  This  is  a  contest  over  a  county-seat  election  in  Neosho 
county.  The  contestants  now,  as  heretofore,  were  Osage  Mission 
and  Erie.  As  the  result  of  the  canvass,  the  county  commis- 
*390  sioners  declared  that  Erie  had  received  a  ma^jority,  and  di- 
rected the  removal  of  the  county  offices  to  that  place.  Plain- 
tiff in*error,  who  was  plaintiff  below,  instituted  this  proceeding  to 
contest  the  election,  and  to  restrain  such  removal.  The  judgment  of 
the  district  court  was  in  favor  of  the  defendant,  and  sustained  the 
resdt  of  the  canvass  as  declared  by  the  commissioners.  The  record 
of  the  case  is  very  voluminous,  comprising  647  pages  of  legal  cap. 
As  errors  in  the  proceedings  of  the  district  court,  plaintiff  alleges 

*NoTB  OF  How.  W.  C.  Webb,  State  Reporter. 

[The  commissioners'  canvass  was,  total  vote,  8,891,-1,712  for  Erie,  and  1,679  for 
OugeHisslon;  majority  for  Erie,  S3.  Tliis  election  was  held  March  26, 1872.  An 
examination  of  the  official  oanTasses  (as  given  in  the  Annual  Beports  of  the. Sec- 
retary of  State}  shows  Uiat  the  total  vote  cast  in  Neosho  county  at  the  general  elec- 
tion was  as  follows:  In  November,  1871,  for  representatives,  1,949,— being  1,442 
^  than  at  the  connty*seat  election  held  March  20, 1872;  in  November,  1872,  for 
npresentatives.  2709.— being  68Bd  lew  than  at  the  connty-seat  election  of  March  26, 
1972;  in  November,  1873.  for  representatives,  2032,— being  1,859  less  than  at  the 
county-teat  election  held  March  26, 1872.1 
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certain  rulings  in  the  introdaction  of  testimonyt  permitting  an 
amendment  of  the  answer,  and  certain  of  the  findings  of  fact  and 
conclusions  of  law. 

But,  preliminary  to  any  inquiry  into  these  matters,  we  are  met  by 
a  counter-objection  on  the  part  of  the  defendant,  which,  if  well  taken, 
is  conclusive  of  the  case.  The  trial  was  commenced  at  the  April 
term,  1872,  of  the  district  court  of  Neosho  county.  The  plaintiff  in- 
troduced his  testimony,  and  rested.  The  defendant  commenced  his, 
and  examined  a  witness  or  two.  All  this  testimony  was  reduced  to 
writing  as  it  was  given.  Before  the  defendant  had  rested,  the  April 
term  closed,  and  the  further  bearing  was  postponed.  The  record 
reads  as  follows :  **  And  the  time  fixed  by  law  for  the  holding  of  said  . 
April  term  of  court  having  expired,  this  cause  was  continued  from 
term  to  term,  until  the  April  term  of  said  court  1873,  when  the  same 
was  resumed."  By  law  two  terms  intervened  between  the  commence- 
ment and  close  of  the  trial.  At  the  April  term,  1873,  the  defendant 
finished  his  evidence.  Bebutting  testimony  was  offered,  and  the  case 
submitted  to  the  court.  The  trial  in  April,  1873,  was  treated  as  a 
continuance  that  began  in  April,  1872,  and  as  though  there  had  been 
but  an  adjournment  from  day  to  day  during  the  same  term.  There 
was  no  formal  offering  of  the  testimony  as  written  down, — no  re-exam- 
ination of  the  witnesses.  Now,  ii;  is  insisted  by  counsel  for  defend- 
ant in  error  that  the  trial  which  commenced  in  April,  1872,  was  ended 
by  the  close  of  the  term,  and  that  that  in  April,  1873,  was  a  separate, 
independent  trial,  and  as  at  that  time  no  testimony  was  offered  sup- 
porting the  plaintiff's  claim,  the  judgment  was  properly  en- 
*391  tered  for  defendant.  We  think  ^this  objection  of  the  defend- 
ant in  error  well  taken.  We  do  not  understand  that  a  case 
can  be  tried  piecemeal  in  this  way.  Here  two  terms  and  a  year's 
time  intervene  between  the  term  at  which  part  of  the  testimony  is 
heard  and  that  at  which  the  remainder  is  introduced.  If  the  case 
were  tried  before  a  jury,  the  impropriety  would  be  more  apparent,  in 
view  of  the  difficulty  of  securing  the  reattendance  of  the  same  triers ; 
but  the  impropriety  would  not  be  more  real,  where  a  great  length  of 
time  intervenes,  as  in  this  case.  Undue  weight  will  very  likely  be 
given  to  the  testimony  offered  at  one  of  the  terms.  The  case  is  not 
presented  to  the  consideration  of  the  court  in  a  symmetrical  and  well- 
proportioned  manner.  Impressions  settle  into  convictions,  while  the 
manner  of  witnesses,  and  much  of  the  minutia  which  gave  rise  to 
those  impressions,  are  forgotton.  It  frequently  happens  that  the 
testimony  on  the  one  side,  even  when  not  contradicted,  is  explained 
or  qualified  by  that  on  the  other,  and,  when  so  explained  or  qualified, 
carries  a  very  different  meaning  from  that  which  it  conveys  by  itself 
alone.  If  this  explanation  or  qualification  is  not  heard  for  a  year,  it 
will  often  go  but  little  ways  towards  changing  the  effect  first  produced 
on  the  mind.  The  whole  force  of  the  argument  in  favor  of  the  stat- 
utory requirement  that  exceptions  must  be  reduced  to  writing  at  the 
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ierm  is  against  the  propriety  of  a  trial  in  the  manner  this  was  tried. 
Again  at  common  law,  the  judgment,  and  all  proceedings,  were  en- 
tered  and  dated  as  of  the  first  day  of  the  term,  as  though  it  was  bat 
a  single  day's  duration,  and  there  were  no  break  or  interruption  of 
any  kind  in  the  session  of  the  court.  The  idea  seemed  to  be  that  a 
trial  was  a  continuous  proceeding,  from  its  opening  to  its  close.  The 
JQiy  were  under  charge  of  an  officer,  and  forbidden  to  separate 
tfaroagh  the  entire  trial,  and  not,  as  now,  only  when  counseling  upon 
the  verdict.  A  criminal  trial  once  commenced  must  be  carried  through 
to  its  close,  and  a  failure  to  finish  it  was  equivalent  to  an  acquittal 
of  the  defendant.  Jurors  were  and  are  summoned  only  for  the  term. 
Process  for  witnesses  loses  its  force  at  the  end  of  the  term. 
^393  ^Exceptions  must  be  reduced  to  writing  at  the  term/  Ques- 
tions even  have  been  raised  as  to  the  power  to  continue  a  mo- 
tion for  a  new  trial  to  a  subsequent  term,  though  in  Ohio  and  in  this 
state  it  has  been  decided  that  such  a  motion  could  be  continued. 
Coleman  v.  Edwards,  5  Ohio  St.  51;  Brenner  v.  Bigelow,  8  Kan. 
*496.  In  Ohio  the  continuance  of  such  a  motion  does  not  carry  with 
it  the  right  to  make  a  bill  of  exceptions  as  to  rulings  upon  the  trial. 
Kline  v.  Wynne,  10  Ohio  St.  223;  Morgan  v.  Boyd,  13  Ohio  St.  271; 
"All  indictments  and  information  shall  be*  tried  at  the  first  term  at 
wbich  the  defendant  appears,  unless  the  same  be  continued  for  cause." 
Crim.  Code,  §  157;  Gen.  St.  845.  '* Actions  shall  be  triable  at  the 
first  term  of  the  court  after  the  issues  therein,  by  the  time  fixed  for 
pleading,  are  or  should  have  been  made  up."  Civil  Code,  §  315; 
Geo.  St.  689.  A  trial  docket  is  to  be  made  out  twelve  days  be- 
fore the  term,  and  actions  set  for  particular  days,  and  so  arranged 
that  they  may  be  tried  as  nearly  as  possible  on  the  days  for  which 
they  are  set.  Code,  §  313;  Gen.  St.  688.  We  are  aware  that  the 
Btatnte  empowers  the  court  to  continue  "an  action  at  any  stage  of 
the  proceedings. "  Code,  §  316;  Gen.  St.  689.  But  the  question  here 
is  not  as  to  the  power  to  continue,  but  the  effect  of  the  continuance. 
The  court  may  break  up  a  trial  at  any  time,  and  continue  the  case; 
bat  at  the  next  term  the  trial  must  be  recommenced,  and  cannot  be 
taken  up  where  it  was  left  o'ff .  **A  final  adjournment  of  the  court  for 
the  term  operates  as  a  legal  discharge  of  a  jury,  and  terminates  their 
functions  as  such."  Ashbaugh  v.  Edgecomb,  13  Ind.  466.  In  Indi- 
ana there  is  a  special  statute  applicable  to  cases  where  the  time  fixed 
by  law  for  the  close  of  a  term  comes  in  the  midst  of  a  trial.  2  Gav. 
&  H.  St.  27,  §  32;  Dorsch  v.  Eosenthall,  39  Ind.  209. 

Our  conclusion,  then,  is  that  inasmuch  as  the  plaintiff,  at  the  April 
term,  1873,  offered  no  testimony  to  support  his  case,  the  defendant 
Tag  entitled  to  judgment ;  and  that  it  is  immaterial  whether  any  errors 
were  committed  in  the  rulings  in  April,  1872.  At  the  time  the 
*398  trial  was  resumed  in  April,  *1873,  the  defendant  objected  to 
any  consideration  of  the  testimony  offered  the  year  previous, 
and  moved  for  a  dismissal  of  the  case,  so  that  the  matter  wa^  fully 
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called  to  the  attention  of  the  district  ooart.  While  we  have  been  con- 
strained to  place  our  decision  upon  this  ground,  we  deem  it  due  to 
the  parties  litigant  and  interested,  and  to  the  importance  of  the  case, 
to  say  that  we  have  examined  the  whole  record  before  us,  and  coa- 
sidered  all  the  objections  made  by  coansel  for  plaintiff  in  error  to  the 
various  rulings  of  the  district  court;  and  that  while  upon  such  record 
there  appears  a  great  conflict  of  testimony,  yet,  in  accordance  with 
well-settled  rules  of  decision,  we  should  have  been  compelled  to  up- 
hold the  findings  of  the  trial  court  upon  the  disputed  questions  of  fact. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 


E.  T.  Gabb  and  another  v.  Gbobgb  0.  Gatlin  and  others. 

July  Term,  1874. 

1.  Administration:  Partnership  Property:  Liability  of  Administrator. 

Where  one  member  of  a  partnership  dies  intestate,  and  the  administrator 
of  his  individual  estate  gives  the  second  bond  required  by  the  statute, 
and  takes  possession  of  the  entire  partnership  property  for  the  purpose 
of  settling  up  the  partnership  estate,  and  thereafter  converts  such  prop- 
erty to  his  own  use,  an  action  can  be  maintained  against  tiim  and  the 
sureties  on  said  second  bond,  by  any  partnership  creditor^  without  any 
allowance  of  such  creditor's  claim  in  the  probate  court,  or  any  settlement 
of  the  paitnership  affairs  in  such  court.  ^ 

2. :  Citation  to  Surviving  Partner:  Appearance.    The  citation  to 

the  surviving  partner,  provided  for  by  section  49  of  the  executor's  act  of 
1859,  (Comp.  Laws,  620;  Gen.  St.  437,  §  35,)  only  serves  to  bring  such 
partner  into  court;  and  if,  without  any  citation,  he  comes  into  the  pro- 
bate court,  and  files  a  written  refusal  to  close  up  the  partnership  busi- 
ness, the  court  has  jurisdiction  to  direct  the  administrator  of  the  deced- 
ent to  give  bond  and  take  charge  of  the  entire  partnership  assets,  and 
the  bond  given  in  pursuance  thereof  is  valid. 

*S94    *3.  Contracts:  Written:  Construotion.     Every  instrument  must 
be  construed  in  the  light  of  the  circumstances  under  which  it  was  exe- 
cuted, and  sometimes  these  circumstances  will  make  perfectly  plain  the 
otherwise  doubtful  intent  of  the  party  executing  it. 

4.  Administration:  Partners:  Beflisal  to  Continne  Business.   No  form 
is  prescribed  for  the  refusal  of  a  surviving  partner  to  give  bond  and 

1  Upon  the  death  of  one  of  the  members  of  a  firm,  composed  of  two  persons, 
the  surviving  partner  becomes  a  trustee  for  all  concerned.  Blaker  v.  Bands,  39 
Kan.  651.  See,  also,  Ravenscraf t  v.  Pratt,  22  Ean.  20.  Individual  and  partnership 
festates,  administration  of,  see  Glass  Co.  v.  Ludlum,  8  Ean.  88,  and  note;  evidence 
apon  the  question  of  alleged  fraud  of  surviving  partner,  who  was  also  adminis- 
trator, helu  insufficient  to  entitle  to  relief,  Button  v.  Laws,  8  K.  W.  Hep.  642;  pres- 
entation of  daim  in  probate  court  does  not  necessarily  estop  claimant  suin^  in 
equity  as  partnership  claim,  Way  v.  Stebbins,  11  N.  W.  Rep.  166;  in  suit  against 
executors  for  an  accounting,  evidence  of  surviving  partners  will  not  be  admitted, 
Bccard  v.  Brush,  11  K.  W.  Rep.  756. 
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dose  up  the  partnership  affairs,  and  a  statement  that  he  ''refuses  to  oon 
tlnue  the  business  of  the  late  firm*  and  requests  the  administrator  of  the 
decedent  to  take  charge  of  his  interest  in  the  property  of  said  firm»''  is 
sufficient. 

5. ;  Admlnistrator'a  Bond.    The  bond  in  this  case,  given  by  the 

administrator  on  taking  possession  of  the  partnei-shlp  property,  is  held  to 
be  good,  notwithstanding  it  specifies  in  greater  detail  than  required  by 
the  statute  the  obligation  of  the  administrator.^ 

6. :  Idmitation :  Action  on  Bond.  No  action  accrues  against  an  ad- 
ministrator in  his  individual  capacity  until  there  has  been  some  violation 
of  his  trust,  nor  against  the  sureties  on  his  bond  until  there  has  been  some 
breach  of  the  conditions  of  the  bond;  and  then  the  statute  of  limitations 
begins  to  run  from  the  date  of  such  violation  and  breach. 

Error  from  Leavenworth  district  court. 

Action  by  Gatlin  and  two  others,  partners  as  Gatlin  &  Co.,  com- 
Qienced  against  Garr«  Clarke  and  Mills,  as  sureties  in  a  bond  given 
Jaly  13,  1866,  by  Samuel  8.  Ludlum,  administrator  of  the  estate 
of  William  H.  Hays,  deceased,  for  the  proper  execution  of  the  trust 
imposed  on  him  by  taking  possession  of  the  partnership  property  of 
the  firm  of  Hays  &  Ludlum.  The  plaintiffs  were  creditors  of  Hays 
k  Ludlum.  The  action  was  commenced  October  24,  1868.  An 
amended  petition  was  filed  July  20,  1869,  and  a  second  amended  pe- 
tition was  filed  in  September,  1871,  and  in  November,  1872,  the  sec- 
ond amended  petition  was  amended  by  attaching  a  copy  of  the  bond 
sued  upon.  All  three  defendants  answered  the  first  and  second  pe- 
titions, and  the  defendants  Carr  and  Mills  answered  the  last  amended 
petition.  The  action  was  tried  at  the  May  term,  1873.  Verdict  and 
judgment  against  Carr  and  Mills  for  $618.20.  No  finding, 
'395  ver*dict,  or  judgment  against  Clark.  Carr  and  Mills  bring 
the  case  here  by  petition  in  error. 

Clough  dt  Wheats  for  plaintiffs  in  error. 

No  reason  is  known  to  us  why  judgment  should  not  have  been  ren- 
dered against  Thomas  B.  Clark,  if  it  was  proper  to  render  judgment 
against  Carr  and  Mills.  We  refer  to  said  second  amended  petition, 
as  it  was  finally  amended,  and  to  the  answer  of  Carr  and  Mills 
thereto,  and  to  the  reply  to  said  answer,  and  to  the  special  verdict; 
and  claim  that  there  is  not  any  cause  of  action  established  against 
Carr  and  Mills,  and  that,  therefore,  their  motion  for  judgment  should 
ha?e  been  sustained.  But,  even  if  it  is  shown  that  there  was  once  a 
cause  of  action  against  them,  then  we  claim  that  the  same  was  not 
sued  for  or  on  until  said  second  amended  petition  was  filed,  on  the 
Uenty.fiftb  of  September,  1871,  and  that  the  same  was  then,  and 
also  when  the  snit  was  first  brought,  on  the  twenty-fourth  of  October, 
1S68,  barred  by  the  statute  of  limitations. 

In  support  of  our  claim  that  there  was  not  any  oanse  of  action 

J'Petition  in  action  on  administrator's  bond,  see  Stratton  v.  McCandless,  87  Kan. 
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foand  against  Garr  and  Mills,  we  draw  attention  to  the  finding,  from 
which  it  appears  that  John  B.  Lndlum,  the  sarviving  partner,  never 
was  cited,  as  required  by  section  49,  o.  91,  Gomp.  Laws  1862,  p.  530. 
And  as  John  B.  Ludiam  was  at  common  law,  and  notwithstanding^ 
the  statutes,  entitled  to  the  control  and  disposition  of  the  partnership 
property  until  be  should  neglect  or  refuse  to  give  bond  after  being 
cited  for  that  purpose,  (Bredow  v.  Mutual  Sav.  Inst.,  28  Mo.  181,  and 
section  51  of  ^aid  act,)  we  submit  that  the  probate  court  had  no  power 
or  jurisdiction  to  make  any  order  in  relation  to  the  partnership  prop- 
erty,  or  to  assume  jurisdiction  over  the  same,  or  to  require  Samuel  S. 
Ludlum  to  give  the  bond  mentioned  in  section  50  of  said  act;  and 
that,  therefore,  the  bond  sued  on  is  void,  because  the  proper  steps  had 
not  been  taken  to  divest  such  rights  of  John  B.  Ludlum,  or  to  confer 
power  to  control  the  property  on  the  administrator  of  the  deceased 
partner.  Thomas  v.  Burrus,  23  Miss.  550;  1  Redf.  331;  Gook  v.  Garr, 
19  Md.  1 ;  Flinn  v.  Ghase,  4  Denio,  90;  Griffith  v.  Frazier,  8  Granch, 
9;  In  re  Hamilton,  34  Gal.  464;  Jochumsen  v.  Suffolk  Sav.  Bank,  3 

Allen,  87;  County  of  Monroe  v.  Budlong,  51  Barb.  514;  Olds 
*396    V.  State,  6  *Blackf .  91 ;  Monroe  v.  James,  4  Munf.  194 ;  Behrle 

V.  Sherman,  10  Bosw.  293;  Kane  v.  Paul,  14  Pet.  39;  Fred- 
erick  v.  Pacquette,  19  Wis.  541;  Shanks  v.  Seamond,  24  Iowa,  131 ; 
Langworthy's  Heirs  v.  Baker,  23  111.  489;  Toll.  Ex'rs,  121;  Adams  v. 
Adams,  36  Ga.  241 ;  Alfred  v.  McKay,  Id.  441. 

This  matter  of  citation  was  not  mere  form.  Until  thus  cited,  the 
surviving  partner  had  the  right  to  retain  and  dispose  of  the  property. 
It  was  an  act  required  to  be  done  to  divest  John  B.  Ludlum  of  his 
otherwise  right  to  control  and  dispose  of  the  property,  and,  that  act 
of  citation  not  being  done,  we  submit  that  John  B.  Ludlum  was  never 
divested  of  his  rights  to  and  concerning  the  partnership  property; 
and,  if  not,  it  of  course  follows  that  said  bond  was  void.  If  it  shall 
follow  that  said  bond  is  good  as  a  voluntary  bond,  then  we  suggest  that 
unless  it  is  one  of  the  bonds  mentioned  in  section  575  of  the  Givil 
Gode  of  1859,  (Givil  Gode  1868,  §  726,)  any  cause  of  action  arising 
from  a  breach  thereof  ai]!iould  have  been  brought  in  the  name  of  the 
state  of  Kansas,  (People  v.  Norton,  9  N.T.  176;  Annett  v.  Kerr,  28 
How.  Pr.  324;  Sandrey  v.  Michell,  113  E.  G.  L.  415-418;  People  v. 
Townsend,  37  Barb.  620;  Gorporation  of  Washington  v.  Young,  10 
Wheat.  406 ;  Tucker  v.  Hart,  23  Miss.  548 ;}  and,  of  course,  unless  said 
bond  was  such  an  one  as  was  by  some  law  authorized  to  be  taken  as 
an  official  bond,  it  is  not  one  of  those  mentioned  in  said  section  575. 
If  it  shall  be  claimed  for  plaintiff  that  the  recitals  in  said  bond  estop 
Garr,  Glark,  and  Mills  from  denying  that  John  B.  Ludlum,  after  hav- 
ing been  duly  cited  for  that  purpose,  neglected  or  refused  to  give  the 
bond  required  in  said  sections  46  and  47,  (those  being  some  of  the 
necessary  facts  to  give  the  probate  court  jurisdiction  over  the  partner- 
ship property,)  then  we  say  that  inasmuch  as  it  is  not  in  the  said 
bond  recited  or  admitted  that  John  B.  Ludlum  had  been  cited,  (or  that 
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be  had  in  or  to  tbe  probate  eourt  refused  to  give  snob  bond,)  we  sub- 
mit said  defendants  are  not  so  estopped,  because  an  estoppel  cannot  be 
extended  beyond  tbe  exact  terms  of  the  admission.  Miller  v.  Hamp- 
ton, 37  Ala.  846;  Campbell  y.  Knights,  11  Shep.  332;  Van  Bensselaer 
V.  Kearney,  11  How.  326;  Fitzsimmons  y.  Allen's  Adm'r,  89  111.  442. 
And  it  appears  to  us  that  tbe  rule  of  law  that  a  party  sball  not  be 
deprived  of  his  property,  or  of  bis  right  to  possess,  control,  and  dis- 
pose of  property,  without  due  process  of  law,  etc.,  would  of  it- 
*397  self  render  yoid  all  the  proceedings  of  said  ^probate  court  in 
relation  to  said  partnership  property;  and  show  that  it  is 
the  duty  of  Samuel  8.  Ludlum,  as  an  individual,  to  account  to  John 
B.  Ludlum,  as  the  sufviying  member  of  the  nrm,  thus  leaving  the 
partnership  creditors  to  look  to  John  B.  Ludlum  as  tbe  representative 
of  the  late  firm,  rather  than  to  found  an  action  upon  void  proceed- 
ings of  a  probate  court.  And  we  submit  that  if  such  creditors  are 
confined,  so  far  as  the  partnership  property  is  concerned,  to  such 
remedies  as  they  may  have  against  John  B.  Ludlum,  not  only  will  no 
mle  of  law  be  violated,  but  tbe  idea  evidently  on  the  mind  of  John  B. 
Lndlum,  when  he  refused  to  continue  tbe  business  of  Hays  &  Ludlum, 
will  be  carried  out;  for  if  that  paper  is  not  utterly  void,  its  legal  ef- 
fect was  simply  a  refusal  on  the  part  of  John  B.  Ludlam  to  continue 
the  business  of  the  late  firm,  and  a  request  that  the  administrator  of 
William  H.  Hays,  deceased,  (whoever  he  might  be,)  should  take 
charge  of  his  (John  B.  Ludlum's)  interest  in  the  property  of  said 
finn,  thus,  in  substance,  merely  appointing  such  administrator,  who- 
ever be  might  be,  his  agent  to  take  charge  of  the  property. 

And,  further,  in  support  of  our  claim  that  there  was  not  any  cause 
of  action  found  against  Garr  and  Mills,  we  draw  attention  to  sections 
48  and  189  of  said  chapter  91  of  the  Compiled  Laws,  and  to  the 
want  of  any  pretense  in  the  pleadings  on  which  the  action  was  tried, 
of  any  judgment,  or  order  of  distribution,  or  for  the  administrator  to 
p&y  any  claim  or  claims;  nor  is  there  any  finding  that  such  was  the 
fact,  or  of  any  order  of  the  probate  court  for  distribution  or  payment 
to  be  made  by  the  administrator;  and  therefore  we  submit  that  the 
motion  of  said  Carr  and  Mills  for  judgment  should  have  been  sustained. 
See  sections  48,  189,  190,  and  327  of  said  act;  and  2  Amer.  Lead. 
Caa.  135;  People  v.  Barnes,  12  Wend.  492;  Com.  v.  Evans,  1  Watts, 
437;  Justices  v.  Sloan,  7  Ga.  31;  Com.  v.  Fretz,  4  Pa.  St.  344; 
Dinkins  v.  Bailey,  23  Miss.  284 ;  People  v.  Corlies,  1  Sandf .  228 ;  Siglar 
V.  Haywood,  8  Wheat.  675;  State  v.  Modrell,  15  Mo.  421;  McGill 
V.  Armoar,  11  How.  142 ;  Gordon  v.  State,  11  Ark.  12;  State  v.  Cut- 
ting, 2  Ohio  St.  1.  And  we  submit  that  a  reasonable  construction  of 
the  afci^esaid  sections  of  said  act,  in  connection  with  the  other  parts 
thereof,  show  that  it  was  not  the  intention  of  the  legislature 
*398  that  the  admin^istrator  of  a  deceased  partner  should  have  the 
same  power  with  reference  to  or  to  dispose  of  the  property  of 
a  ftrm  he  might  administer  on,  under  sections  49  atid  50  of  said  act. 
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tts  the  surviving  partner  would  have  if  be  closed  up  the  business  of  the 
firm. 

The  verdict  is  not  sufficient  to  sustain  the  judgment.  Even  if  de- 
fendants in  error  ever  had  a  cause  of  action,  it  was  barred  by  limita- 
tion. Although  they  alleged  that  their  claim,  which  was  general 
indebitatus  asswmpait  for  goods,  wares,  and  merchandise  sold  and  de- 
livered by  plaintiffs  to  Hays  &  Ludlum,  had  been  presented  and  al- 
lowed by  the  probate  court,  so  as  to  bring  themselves  within  the 
requirements  of  section  151^  and  the  following  sections  of  said  act  re- 
lating to  allowance  of  claims,  yet  there  was  no  proof  or  finding  made 
of  any  such  allowance  or  presentation.  It  appears  from  the  verdict 
that  the  debt  sued  for  came  due  on  the  sixth  of  July,  1865,  more  than 
three  years  before  the  commencement  of  the  first  action,  and  more 
than  five  years  before  the  second  amended  petition  was  filed,  and  there 
is,  we  submit,  nothing  in  the  verdict  to  take  the  case  out  of  the  or- 
dinary three-year  statute  of  limitations.  It  is  very  clear  on  said  ver- 
dict that  when  the  said  action  was  first  commenced,  in  October,  1868, 
sections  20  and  21  of  the  Code  of  1859  barred  any  action  against  the 
survivor,  John  B.  Ludlum,  for  the  money  due  for  the  goods  sold;  and 
also  that  the  same  sections  then  barred  any  action  against  the  ad- 
ministrator for  the  goods  sold,  even  leaving  out  the  time  (which,  we 
submit,  ought  not  to  be  done)  which  elapsed  after  the  death  of  Hays, 
on  the  twenty-sixth  day  of  March,  1866,  to  the  fifth  day  of  July,  1866, 
the  time  Ludlum  was  appointed  administrator;  because  from  the  fifth 
of  July,  1865,  the  time  when  the  debt  came  due,  to  the  twenty-fourth 
of  October,  1868,  the  time  when  the  suit  was  first  brought,  is  a  period 
of  three  years  and  one  hundred  and  nine  days ;  so  that  the  supposed 
cause  of  action,  on  which  defendants  in  error  sued  as  their  claim  of 
indebtedness,  was  barred,  so  far  as  bringing  any  action  therefor  was 

concerned,  at  least  nine,  if  not  one  hundred  and  nine,  days  be- 
*899    fore  the  action  was  commenced,  (Toby  v.  Allen,  *3  Kan.  *399,) 

and  therefore  no  cause  of  action  was  shown  by  the  verdict. 
And  we  submit  that  when  the  cause  of  action  for  the  debt  was  barred 
by  the  limitation  law,  as  above  shown,  that  no  action  could  be  main- 
tained as  attempted  by  defendants  in  error.  In  this  connection  we 
refer  to  Chick  v.  Willetts,  2  Kan.  *S84;  Pollock  v.  Maison,  41  111. 
517;  U.  S.  V.  Athens  Armory,  85  Ga.  844,  358. 

And,  further,  in  this  same  connection,  if  defendants  in  error  proved 
a  cause  of  action  against  Carr  and  Mills  bat  for  the  statute  of  Umita- 
tions,  we  farther  submit  that  if  the  supposed  cause  of  action  set 
forth  in  the  last-amended  petition  is  other  and  different  than  the 
cause  of  action  set  forth  in  either  of  the  preceding  petitions,  that, 
therefore,  the  supposed  cause  of  action  was  not  sued  on  until  the 
twenty-fifth  of  September,  1871,  even  though  it  was  filed  in  the  same 
action.  See  the  opinion  of  this  court  in  the  case  of  Hiatt  v.  Auld, 
11  Kan.  *176,  and  cases  therein  cited;  Dudley  v.  Price's  Adm'r,  10 
B.  Mon.  84;  Toby  v.  Allen,  3  Kan.  *412,  ♦414;  Kchmond  v.  Van- 
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hook,  8  lied.  Eq.  585.  But  if  saob  cduse  of  action  is  not  other  or 
different  than  the  one  iirst  sued  on,  in  the  same  action,  then  the  de* 
eision  in  Glass  Go.  y«  Ladium,  8  Kan.  ^40,  (a  similar  case,)  is  oon- 
dasive  against  d.efendant8  in  error.  The  record  in  said  case  in  8 
Kan.  will  show,  we  thinks  that  that  case  raised  all  the  questions  re- 
lied on  by  the  present  defendants  in  error;  which,  among  other 
thiDgs,  shows  the  indebtedness  of  Hays  &  Ludlum  to  the  company, 
and  a  request  for  the  district  court  to  find  oonyersion  by  the  admin- 
islrator  of  the  firm  property ;  and  if  the  evidence  in  this  case  is  suf- 
ficient to  show  the  conversion  found,  then  in  that  case  it  was  suffi- 
cient to  require  a  finding  in  relation  thereto;  but  the  judgment  in 
that  case  was  not  reversed,  notwithstanding  the  refusal  to  find  on  the 
alleged  conversion* 

We  submit  that  the  bond  executed  by  Carr,  Clark,  and  Mills  with 
Samud  8.  Ludlum,  as  his  sureties,  is  void^  because  the  conditions 
therein  are  not  any  of  them  the  conditions  specified  in  said  section 
50,  c.  91,  Gomp.  Laws,     The  bond  is  void  if  the  conditions  thereof 
are  not  any  of  them  the  condition  specified  in  said  section  50.   Tom- 
lin  V.  Green,  39  111.  225;  Kelly  v.  Archer,  48  Barb.  68;  Minor  v. 
Mechanics'  Bank,  1  Pet.  G.  G.  46 ;  Jackson  v.  Simonton,  4  Granch, 
G.  G.  255;  Haines  v.  Levin,  51  Fa.  St.  417;  Fulcher  v. Gom., 
•400    ♦S  J.  J.  Marsh.  692 ;  U.  S.  v.  Bradley,  10  Pet.  864;  Postmas- 
ter General  v.  Early,  12  Wheat;  136-150;  Woods  v.  State,  10 
Mo.  700;  Purple  v.  Purple,  5  Pick.  226.    The  conditions  in  said  bond, 
after  the  first  one  therein  written,  are  substantially  the  conditions  (as 
nearly  as  in  the  nature  of  the  case  they  could  be)  required  in  the 
bond  of  a  surviving  partner  when  he  administers  on  the  partnership 
estate,  (see  sections  46  and  47  of  said  act,)  and  are  therefore  void. 
Fulcber  v.  Gom.,  supra;  Small  v.  Gom.,  8  Pa.  St.  101.     And  as  to 
the  first  of  the  conditions  in  said  bond,  we  submit  that  the  only  trust 
therein  referred  to  was  that  consequent  upon,  and  such  only  as  re- 
sulted merely  from,  S.  S.  Ludlum's  having  taken  possession  of  the 
property,  which,  as  we  have  above  seen,  simply  placed  him  under  ob- 
ligations as  agent  of  John  B.  Ludlum.    But  even  if  it  was  an  under- 
taking of  which  creditors  could  take  advantage,  it  was  not,  we  sub- 
mit, sufficient  to  sustain  the  assignment  of  such  breaches  as  are  nec- 
essary to  maintain  the  judgment  complained  of,  even  if  the  limitation 
and  other  objections  raised  shall  be  decided  against  us.     And,  fdr- 
ther,  a  bare  receipt  of  assets  is  not  the  commencement  of  adminis- 
tration thereon,  (Kendall  v.  Lee,  2  Pen.  &  W.  482;)  and  as  such 
taking  possession  was  not  the  commencement  of  administration 
thereon,  and  as  the  first  condition  in  said  bond  was  merely  to  the 
effeet  "that  Samuel  8.  Ludlum  should  faithfully  execute  the  trust 
inetirred  by  the  act  of  taking  possession  of  the  partnership  property, 
^th  no  unnecessary  waste  or  expense,"  and  as  that  was  not  the  con- 
dition required  in  a  bond  given  in  pursuance  of  said  section  60,  or 
b;  an;  other  section  of  law,  wet  submit  it  and  the.bond,  so  far  as  con- 
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neoted  therewith,  are  both  void.  Sureties  are  never  held  responsible 
beyond  the  clear  and  abscdote  terms  and  meaning  of  their  undertak- 
ings. Presumptions  and  equities  are  never  allowed  to  enlarge,  or  in 
any  degree  change,  their  legal  obligations  so  as,  by  construction,  to 
extend  their  undertaking.  Miller*  v.  Stewart,  9  Wheat.  680;  U.  8. 
V.  Kirkpatrick,  Id.  720;  Leggett  v.  Humphreys,  21  How.  67;  U.  B. 
V.  Boyd,  15  Pet.  187;  Smith  v.  D.  S.,  2  Wall.  236;  Bowers  v.  Bebk, 
2  Nev.  139 ;  Judah  v.  Zimmerman,  22  Ind.  392 ;  Dobbin  v.  Bradley, 
17  Wend.  422;  Walsh  v,  Bailie,  10  Johns.  180;  Walrath  v.  Thomp- 

son,  6  Hill,  540;  McGluskey  v.  Cromwell,  11  N.  Y.  598. 
*401     *StiUing9  d  Fenlon,  for  defendants  in  error. 

It  was  not  necessary  for  the  defendants  in  error  to  estab- 
lish their  demand  in  the  probate  court  to  entitle  them  to  payment 
thereof  out  of  the  partnership  assets  of  Hays  &  Ludlum ;  or,  if  the 
probate  court  had  no  jurisdiction  to  aUoir,  classify,  and  order  pay- 
ment out  of  partnership  assets,  then  of  course  no  allegation  need  be 
made  in  the  petition  of  the  classification  of  their  claim  by  the  pro- 
bate court,  and  an  order  on  the  administrator  of  William  H.  Hays  to 
pay  the  amount  allowed  and  classified.  [Here  follows  an  argument 
covering  several  pages,  construing  the  executors'  and  administrators' 
act  of  1859,  (Gomp.  Laws  1862,  pp.  512-546,)  which  argument'  is 
adopted  by  the  court,  and  inserted  in  the  opinion,  infra,  pp.  *404r- 
♦407.] 

Counsel  for  plaintiffs  in  error  attempt  to  confound  this  case  with 
the  case  of  Glass  Co.  v.  Ludlum,  8  Kan.  *40;  but  there  is  a  broad 
distinction  between  the  two  cases,  as  they  appear  in  court,  althouf^h 
the  facts  out  of  which  both  actions  originally  grew  are  the  same.  In 
that  case,  it  will  be  remembered,  the  plaintiff  based  its  action  on  the 
judgment  or  findings  or  orders  of  the  probate  court,  alleging  in  its 
petition,  first,  that  the  estate  of  William  H.  Hays  had  no  property. 
On  this  allegation  Anthony  and  Dunlop,  who  were  the  sureties  of 
Samuel  S.  Ludlum  as  administrator  proper,  demurred  the  plaintiff 
out  of  court,  and  properly  so.  But  when  they  alleged,  again,  as 
against  Carr  and  Mills,  the  defendants  here,  (plaintiffs  in  error,)  that 
the  probate  court  had'  settled  the  partnership  estate,  and  ordered  a 
payment  to  plaintiff  out  of  such  estate,  they  failed  on  the  proof;  for 
the  court  found  from  the  records  of  the  probate  court  that  the  estate 
settled  and  the  order  made  was  on  the  individual  estate  of  William 
H.  Hays.  So,  in  that  case,  Anthony  and  Dunlop  defeated  the  plain- 
tiff on  his  own  pleading,  and  Carr  and  Mills  beat  the  plaintiff  on  the 
failure  of  evidence  to  sustain  the  allegations  of  the  petition.    That 

case,  therefore,  is  no  criterion  tior  guide  nor  precedent  for  this. 
*402    We  take  ^totally  different  grounds.     We  deny  all  and  any 

powers  in  the  probate  court  to  adjudicate  on  partnership  mat- 
ters, other  than  to  cite  the  administrator,  acting  as  special  trustee  of 
the  partnership  property,  or  the  survivor,  should  he  act,  to  account 
for  his  doings.     If  the  surviving  partner  had  taken  the  property,  iiav- 
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ing  given  bond,  and  then  had  sqaandered  and  eonverted  the  property, 
in  an  action  against  him  and  his  bondsmen,  would  any  one  contend 
it  would  be  necessary  for  a  creditor  to  first  estabhsh  and  classify  his 
claim  in  the  probate  court  ?    And  is  it  not  clear  that  the  adminis* 
trator,  by  the  statate,  simply  takes  the  place  of  the  declining  surviving 
partner,  assumes  only  his  duties,  and  he  and  his  bondsmen  assuming 
preeisely  the  obligations  which  the  surviving  partner  and  his  bonds- 
men would  have  assumed  if  he  had  taken  the  partnership  property  ? 
Of  course  it  is  not  contended,  if  the  creditors  here  (defendants  in  er- 
ror)  had  desired  to  make  the  separate  individual  property  of  William 
H.  Hays  responsible  for  this  debt,  that  it  would  not  have  been  incum- 
bent on  them  to  prove  and  classify  their  debt;  but  they  had  the  right 
(being  creditors  of  Hays  &  Ludlum)  to  look  to  the  partnership  prop- 
erty to  pay  their  debt,  and  they  elected  so  to  do.    They  knew,  as  the 
jury  found,  that  there  were  safficient  partnership  assets  to  pay  all  debts* 
They  demanded  the  payment  of  this  debt  from  Ludlum,  who  was  the 
special  statutory  trustee  of  this  property,  and  for  whose  acts  and  for 
whose  omissions,  in  respect  to  this  special  property.  Mills  and  Garr 
made  themselves  liable.     Ludlum  converted  these  assets  to  his  own 
use,  and  apparently  the  only  answer  the  sureties  now  give  is,  "We- 
will  not  pay  because  you  did  not  prove  your  claim  in  the  probate 
court.    If  we  had  proved  it  there,  we  would  have  been  met  with  the 
fatal  objections  made  in  the  Boston  Glass  Company's  case,  which 
doubtless  would  have  been  agree^kble  to  Ludlum  and  his  sureties." 
Green's  Adm'r  v.  Virden,  22  Mo.  606 ;  State  v.  Baldwin,  27  Mo.  103. 
No  substantial  question  can  be  made  on  the  statute  of  limitations. 
The  bond  upon  which  this  action  is  based  was  filed  and  ap- 
*403    proved  on  the  thirteenth  of  July,  1866,  and  the  action  *com- 
menced  October  24, 1868.     We  are  unable  to  see  how  any  real 
question  can  be  presented  under  the  limitation  statute. 

Bbewbb,  J.  This  was  an  action  on  a  bond  given  by  the  adminis- 
trator of  the  estate  of  William  H.  Hays,  deceased,  upon  taking  pos- 
session of  the  partnership  property  of  the  firm  of  Hays  &  Ludlum, 
of  which  firm  the  deceased  was  a  member.  It  appears  from  the 
pleadings  and  special  verdict  that  in  March,  1866,  the  firm  of  Hays 
k  Ludlum  was  composed  of  William  H.  Hays  and  John  B.  Ludlum; 
that  the  twenty-sixth  of  that  month  William  H.  Hays  died,  intestate; 
that,  on  the  fifth  of  July,  Samuel  S.  Ludlum  was  appointed  admin- 
istrator of  his  estate;  that  thereafter  the  surviving  partner  filed  in 
the  probate  court  a  written  refusal  to  continue  the  business  of  the 
late  firm,  and  a  request  that  the  administrator  take  charge  of  the 
partnership  property;  that  the  probate  court  ordered  the  adminis- 
trator to  take  possession  of  said  partnership  property,  giving  a  new 
bond  therefor  as  provided  by  statute;  that  the  administrator  did  take 
ponession  and  give  a  new  bond,  the  one  sued  oti  in  this  action ;  that 
be  sold  the  property  and  converted  the  proceeds  to  his  o\rn  use ;  thai 
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the  partnership  property  be  received  was  ample  to  pay  all  tbe  part- 
nership debts;  that  the  firm  of  Hays  &  Ludlam  was  indebted  to  the 
plaintiff  in  the  amount  sued  for;  and  that  demand  was  made  of  the 
administrator  for  payment,  and  payment  refused. 

A  great  many  questions  are  raised  and  discussed  by  oounsel  in  their 
briefs.  We  shall  notice  only  those  we  deem  the  most  important.  And, 
first,  can  this  action  be  maintained  without  proof  of  the  allowance  of 
the  claim  by  the  probate  court,  or  of  any  settlement  in  said  court  by  the 
administrator  of  the  partnership  estate  ?  As  the  record  stands,  no 
action  is  shown  of  the  probate  court  subsequent  to  the  approval  of 
the  bond.  After  a  careful  examination  of  the  statute  and  the  au- 
thorities, we  must  answer  this  question  in  the  affirmative.  We 
*404  cannot  express  *our  views  better  than  in  the  language  of  the 
able  counsel  for  defendants  in  error,  and  so  quote  from  their 
brief : 

'*  The  probate  court  is  established  by  the  constitution,  (article  3,  § 
8,)  and  its  powers  are  limited  to  'such  probate  jurisdiction  und  care  of 
estates  of  deceased  persons  *  *  *  as  may  be  prescribed  by  law.* 
It  would  seem  clear  that  unless  there  be  some  'law '  specifically  pre- 
scribing that  the  probate  court  shall  have  the  power  to  aUow,  classify, 
and  order  payments  of  partnership  debts  out  of  partnership  assets,  that 
no  such  power  exists.  It  is  a  well-known  rule  that  the  powers  of  a  court 
of  limited  jurisdiction  are  to  be  found  only  in  tbe  statute  which  con- 
fers them;  that  such  a  court  takes  nothing  by  intendment  or  con- 
struction. If,  then,  this  power  to  allow,  classify,  and  order  pay- 
ments is  not— to  use  the  language  of  the  constitution — ^prescribed  by 
law/  it  does  not  exist;  and  it  cannot,  with  any  show  of  reason,  be 
argued  that  such  a  power  is  necessary  to  the  execution  of  any  other 
power  conferred  by  law,  upoii  the  probate  court.  What  powers,  then, 
do  we  find  are  'prescribed  by  lawV  The  first  forty-four  sections  of 
the  act  approved  thirtieth  July,  1859, — ^the  act  under  which  the  bond 
in  this  case  was  given,  and  the  proceedings  had  out  of  which  this 
action  grows, — apply  wholly  to  the  granting  of  letters  and  matters 
strictly  connected  therewith.  The  eight  sections  next  following 
relate  to  the  disposition  of  the  property  of  a  firm  of  which  the  de- 
ceased was  a  member.  Sections  55  to  150,  inclusive,  prescribe  the 
power  of  the  court,  and  the  duty  of  the  administrator  respecting 
the  money  and  property  of  the  deceased.  Sections  161  to  178  pro- 
vide for  the  allowance  and  classification  of  demands  against  the  estate 
of  deceased  persons^  and  specify  tbe  manner  in  which  different  charac- 
ters of  claims  are  to  be  paid  from  the  estate  of  the  deceased^  and  bow 
these  claims  may  be  established.  The  sections  then  next  following 
(sections  180  to  196)  prescribe  the  mode  of  settlement  by  adminis- 
tjrators,  and  define  the  power  of  tbe  court  therein ;  from  197  to  23d; 
inclusive,  the  statute  prescribes  the  mode  of  distribution  of  the  dece* 
denVs  estate;  and  the  balance  of  the  statute  provides  for  proceedings 
against  executors  and  administtators  and  for  appeals;  and  this  com- 
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prises  all  the  legUlation  on  this  subject.  Shall  it  be  olaimed  that 
section  151  (Comp.  Laws,  534)  oonfers  the  power  on  the  probate 
eourtto  classify  the  claim  of  the  plaintiff?  If  there  are  no  partner- 
ship assets,  and  the  claim  was  sought  to  be  made  out  of  the 
•405  individual  property  of  William  H.  Hays,  then,  *of  course,  the 
oonrt  would  have  power  under  that  section  to  classify  the  de* 
mand;  and  then,  to  maintain  an  action  on  the  administrator's  bond, 
probably  it  would  be  necessary  to  allege  an  allowance  and  classification. 
Bat  such  is  not  the  case  at  bar.  Here  is  a  partnership  debt,  with 
partnership  assets  sufficient  to  pay  all  such  debts,  and  not  a  claim 
thai  is  sought  to  be  enforced  against  the  individual  property  of  the 
decedent.  It  is  unquestioned  law  that  the  partnership  debts  are  to 
be  paid  in  preference  to  individual  debts  out  of  the  partnership  as- 
sets; yet  if  it  can  be  maiatained  that  section  151  confers  the  power 
on  the  probate  court  to  classify  partnership  debts,  then  the  entire  as- 
sets of  the  firm  could  or  might  be  employed  in  the  payment  of  the  in- 
dividual debts  of  the  decedent,  so  setting  aside  a  rule  that  has  pre- 
vailed from  time  immemorial.  Such  a  construction  is  surely  not  to 
be  forced,  and  can  only  be  conceded  when  the  plain  reading  of  the 
statute  demands  it.  The  legislature  is  speaking  only  in  this  section 
of  the  estate  proper  of  the  decedent,  and  providing  what  claims  as 
against  it  shall  be  entitled  to  preference.  No  other  rational  construc- 
tion can  be  given  to  this  section,  especially  when  we  notice  that  the 
whole  subject-matter  of  legislative  attention,  as  shown  by  the  sections 
immediately  preceding  and  following,  is  the  estate  proper  of  the  dece- 
dent; and  this  conclusion,  it  would  seem,  becomes  entirely  irresisti- 
ble when  we  consider  that  this  same  law-making  power  which  is  now 
speaking  of  debts  of  the  deceased,  and  of  the  property  of  the  deceased, 
devotes  several  entire  sections  of  this  same  law  to  prescribing  what 
shall  be  done  with  claims  s^&msih  partnership,  and  what  disposition 
shall  be  made  with  partnership  effects.  The  two  subjects  were  before 
the  legislature,  and  they  provided  for  each  separately;  and  when  a 
mode  is  prescribed  and  a  power  given  to  allow  and  classify  one  char- 
acter of  claims,  if  the  same  power  was  intended  to  be  given  as  to  the 
other,  it  would  have  been  as  easy  to  express  it.  Not  having  been 
expressed,  it  is  not  only  fair,  but  in  accordance  with  all  settled  law, 
that  it  was  not  intended  to  be  given. 

''But,  again,  giving  credit  to  the  legislature  for  enacting  laws  in  view 
of  well-established  principles  of  equity,  and  the  rights  of  the  cred- 
itors of  a  partnership  to  the  extent  of  the  partnership  assets,  and  ex- 
amining the  provisions  of  the  act  under  consideration  bearing  on  the 
question,  we  think  it  clear  that  the  legislature  did  not  intend  to  make 
the  allowance  and  classification  of  a  partnership  debt  by  the  probate 
court  a  condition  precedent  to  the  right  of  a  creditor  of  the 
*406  firm  to  ^recover  on  the  bond  given,  either  by  the  surviving 
partner  or  the  administrator  of  deceased  member  of  the  firm. 
The  legislature  knew  that  the  creditors  of  the  firm  bad  a  right  to  be 
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paid  oat  of  the  partnership  property,  and  therefore  it  provided,  in  ac* 
oordance  with  the  principle  of  survivorship,  that  the  surviving  part- 
ner should  first  retain  the  partnership  property;  but  in  order  to  pro- 
tect the  interest  of  the  decedent,  the  statute  (section  47)  compelled 
him  to  give  a  bond  which  required  him  <  to  apply  the  property  to  the 
payment  of  the  partnership  debts,*  and  which  also  required  him  to 
render  an  account  of  his  doings  to  the  probate  court.  Two  leadinp^ 
ideas  are  manifest  in  this  section :  the  payment  of  the  partnership 
debts,  and  the  preservation  and  payment  to  the  administrator  of  any 
balance  that  might  be  due  the  estate  of  the  decedent.  Gould  it  be 
claimed  that  if  the  surviving  partner  had  given  the  bond  required 
by  the  statute,  taken  the  goods,  and  converted  them  to  his  own  use, 
that  these  plaintifiPs  could  not  recover  against  his  bondsmen,  because 
their  demand  had  not  been  allowed,  classified,  and  ordered  paid  by 
the  probate  court  ?  Would  the  probate  court  have  the  power  to  allow 
a  claim  that  might  be  presented  to  the  survivor,  and  the  power  to 
order  him  to  pay  it?  It  would  be  a  judgment  as  well  against  him- 
self as  the  estate  of  the  deceased,  and  where,  either  in  the  constitu- 
tion or  statute  laws,  does  the  probate  court  obtain  the  power  or  ju- 
risdiction to  render  judgment  against  a  surviving  partner  ?  The  con- 
stitution says  it '  shall  have  such  probate  jurisdiction  and  care  of  the 
estates  of  deceased  persons  as  may  be  prescribed  by  law,'  and  not 
jurisdiction  to  render  judgments  against  living  persons  on  ordinary 
common-law  liabilities.  It  is  true,  the  law  (section  48)  gives  the  pro- 
bate court  power  to  cite  him  to  account,  and  to  adjudicate  upon  the 
account,  as  in  cases  of  an  ordinary  administrator;  and  this  power  is 
a  necessary  power  to  protect  the  interests  of  the  decedent.  His  duty 
and  obligation  is  to  pay  partnership  debts,  and  in  adjudicating  upon 
his  accounts,  if  the  court  should  find  that  he  had  paid  out  money  of 
the  partnership  in  payment  of  other  than  partnership  debts,  the  court 
would  disallow  it,  '  as  in  cases  of  ordinary  administration ;'  and  this 
is  all  the  power  conferred  by  '  law '  on  the  probate  court  over  the  sur- 
viving partner. 

"But,  again,  the  legislature,  wisely  anticipating  the  very  state  of 
affairs  in  this  case,  provided  that  if  the  surviving  partner  should  not 
give  the  bond,  then  the  administrator  of  the  decedent,  upon 
*407  giving  bond,  should  be  entitled  to  the  possession  'of  the  prop- 
erty of  the  partnership, — to  be  dealt  with  how,  and  in  what 
manner?  As  the  other  property  of  the  estate?  No;  for  the  statute 
says,  in  express  terms,  *he  shall  with  the  partnership  property  pay 
the  debts  of  the  late  firm.'  When  ?  Within  a  year,  or  three  years, 
as  he  pays  by  statute  the  other  debts  of  the  decedent ?  No;  but  'with 
as  much  expedition  as  possible,'  and  pay  the  surviving  partner  his 
proportion  of  the  excess.  Is  it  not  clear  that  the  legislature  intended 
simply  to  substitute  the  administrator  for  the  surviving  partner,  giv- 
ing him  the  same  powers  with  reference  to  the  partnership  effects,  and 
imposing  upon  him  the  same  duties  ?    He  is  to  pay  the  debts  *  with  a$ 
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miicA  expedition  as  possible,* — ^not  wait  for  the  prooess  of  allowance 
in  the  probate  ooart.  It  is  not  the  debt  of  an  e&tate,  nor  of  a  dece^ 
dent,  nor  of  an  individual,  he  is  commanded  to  pay.  In  carrying  out 
the  ^st,  he  is  not  acting  as  administrator,  nor  are  his  bondmen  lia- 
ble on  bis  administrator's  bond  for  his  misdeeds  in  the  execution  of 
this  trust.  This  has  already  been  decided  by  this  court.  Glass  Go. 
T.  Lndlum»  8  Ean.  *40,  *47.  He  is  neither  more  nor  less  than  a 
special  trustee  as  to  this  property  and  this  class  of  debts.  He  needs 
no  order  from  the  probate  court  to  pay  them.  By  accepting  the  trust 
betakes  upon  himself  the  burdens  of  deciding  what  are  debts.  While 
we  feel  an  abiding  conviction  that  upon  principle,  analogy,  and  reason 
we  are  right  in  our  conclusions,  we  are  not  without  the  very  best  of 
aathority  to  sustain  our  position.  The  case  of  State  v.  Baldwin,  27 
Mo.  103,  is  directly  in  point,  the  decision  being  upon  the  statute  of 
Missouri  of  1845,  from  which  our  statute  is  taken,  and  the  court  in 
that  ease,  page  107,  say  '  the  law  does  not  require  partnership  demands 
(0  be  Mowed  by  the  court.*  And  the  same  court,  in  the  case  of  Green's 
Adm'r  v.  Virden,  22  Mo.  506,  hold  the  same  doctrine,  and  deny  to 
the  probate  court  any  power  over  the  partnership  assets,  or  over  the 
Burriving  partner,  except  those  expressly  granted,  to-wit,  to  cite  him 
toaeoount,  and  to  adjudicate  upon  his  account." 

A  second  question  of  importance  is  this :  no  citation  was  ever  issued 
by  the  probate  court  to  the  surviving  partner,  as  provided  for  in  sec- 
tion 49  of  the  administrators'  act.  Comp.  Laws  1862,  520.  That 
section  reads:    *'In  case  the  surviving  partner,  having  been  duly 

cited  for  that  purpose,  shall  neglect  or  refuse  to  give  the  bond 
*408    ^required,"  etc.,  "the  executor  or  administrator  on  the  estate 

of  such  deceased  partner,  on  giving  a  bond  as  provided  in  the 
following  sections,  shall  forthwith  take  the  whole  partnership  estate," 
ete.  It  is  earnestly  insisted  by  counsel  for  plaintiffs  in  error  that  such 
citation  was  jurisdictional,  and  tHat  *'the  probate  court  had  not 
power  or  jurisdiction  to  make  any  order  in  relation  to  the  partnership 
property,  or  to  assume  jurisdiction  over  the  same,  or  to  require  Sam- 
uel 8.  Ludlnm  to  give  the  bond  mentioned  in  section  50  of  said  act ; 
and  that,  therefore,  the  bond  sued  on  is  void,  because  the  proper 
steps  had  not  been  taken  to  divest  the  rights  of  John  B.  Ludlum,  or 
to  confer  power  to  control  the  property  on  the  administrator  of  the 
deceased  partner."  We  think  that  this  citation  is  a  matter  personal 
to  the  surviving  partner,  and  that  while  he  may  insist  on  his  right 
to  the  possession  of  the  partnership  property  until  after  such  citation, 
tnd  a  refusal  or  neglect  to  give  the  statutory  bond,  yet  that  when  he 
comes  voluntarily  into  the  probate  court,  and  declines  to  take*  any 
further  charge  of  the  partnership  property,  he  waives  the  necessity 
of  any  citation,  and  cannot  thereafter  object  that  none  was  served 
upon  him;  and  that  the  objection  to  the  subsequent  proceedings 
which  he  is  estopped  from  making,  no  one  else  can  make  for  him,  or 
for  themselves.    It  is  jurisdictional  in  the  sense  that  a  summons  is. 

v.lSiL— 20 
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It  brings  the  oarty  into  court.  Bat  when  a  party  voluntarily  ap- 
pears in  court,  it  is  unnecessary  to  inquire  what,  if  any,  process  has 
been  served  upon  him.  Counsel  also  criticises  the  paper  filed  in  the 
probate  court  by  John  B.  Ludium,  and  says  that  '"its  legal  effect  was 
simply  a  refusal  on  the  part  of  John  B.  Ludlum  to  continue  the 
business  of  the  late  firm,  and  a  request  that  the  administrator  of  Will- 
iam H.  Hays,  deceased,  (whoever  he  might  be,)  should  take  charge 
of  his  [John  B.  Ludlum'sJ  interest  in  the  property  of  said  firm;  thus, 
in  substance,  merely  appointing  such  administrator,  whoever  he 
might  be,  his  a^ent  to  take  charge  of  the  property."  The  paper  is 
addressed  to  the  probate  judge,  and  reads:  ''I,  as  the  surviving  part- 
ner of  the  late  firm  of  Hays  &  Ludlum,  do  refuse  to  continue 
*409  the  business  of  the  late  *firm,  and  request  that  the  adminis- 
trator of  William  H.  Hays,  deceased,  take  charge  of  ray  inter- 
est in  the  property  of  said  firm, ''  etc.  We  think  there  is  no  difficulty  in 
giving  proper  effect  to  this  writing.  True,  it  purports  to  be  a  refusal  to 
continue  the  business,  instead  of  a  refusal  to  give  the  bond,  as  named 
in  the  statute ;  but  every  instrument  must  be  construed  in  the  light 
of  the  circumstances  under  which  it  is  executed.  One  or  the  other — 
the  surviving  partner  or  the  administrator — was  to  take  the  property, 
give  bond,  and  close  up  the  partnership  business.  By  this  paper  the 
surviving  partner  comes  into  court,  and  in  unmistakable  language 
declines  in  favor  of  the  administrator.  No  form  of  refusal  is  pre- 
scribed.    This  was  sufficient. 

Again,  counsel  insist  that  the  bond  sued  on  is  void  because  the 
conditions  in  it  are  not  any  of  them  the  conditions  specified  in  the 
statute.  The  statute  (section  50)  provides  that  "before  proceeding 
to  administer  upon  such  partnership  property,  as  provided  in  the  pre- 
ceding section,*'  the  administrator  shall  give  bond  ** conditioned  that 
he  will  faithfully  execute  that  trust,  with  no  unnecessary  waste  or  ex- 
pense." The  form  of  a  bond  is  not  given  in  this  case  as  it  is  for  the 
surviving  partner,  or  in  ordinary  administration.  In  order  to  under- 
stand what  trust  is  intended,  we  must  refer  to  the  preceding  9ection. 
There  it  is  provided  that  he  shall  take  the  whole  partnership  estate 
into  his  possession,  and  with  it  pay  the  partnership  debts  with  as  much 
expedition  as  possible,  and  return  to  the  surviving  partner  his  pro- 
portion of  the  excess,  if  any  there  be.  Now,  the  bond  in  this  oaae 
(which  seems  to  have  been  in  part  copied  from  the  form  given  for  a 
bond  of  a  surviving  partner)  covers  all  these  points.  It  recites  the 
refusal  of  the  surviving  partner,  and  that  the  administrator  has  taken 
possession  of  the  partnership  property,  and  the  first  oondition  is  that 
he  shall  **faithfully  execute  the  trust  incurred  by  such  act  with  no 
unnecessary  waste  or  expense."  If  this  had  been  all,  we  think  the 
bond  would  have  been  sufficient.    It,  however,  goes  on  and  specifies 

more  in  detail  the  obligation  assumed  by  the  administrator. 
*4rlO     *Again,  it  is  urged  that  if  defendants  in  error  had  any  oauae 
of  action  it  was  barred  before  suit  was  brought.    The  petition 
was  filed  October  24, 1868.     The  verdict  shows  that  the  debt  was  due 
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from  Hays  &  Ludlam  to  defendants  in  error  on  the  sixth  of  July, 
1S65, — more  than  three  years  prior  thereto.  But  no  cause  of  action 
could  arise  on  the  bond  until  it  was  given,  and  that  was  in  1866, — 
none  against  Lndlum,  in  his  individual  capacity,  or  against  his  sure- 
ties, until  after  a  breach  of  the  condition  of  the  bond,  and  a  conver- 
Bion  of  the  goods  to  his  own  use.  When  the  administrator  assumed 
the  charge  of  the  partnership  estate  the  defendants  in  error  had  a 
valid  claim  against  that  estate.  He  had  ample  means  to  discharge 
that  indebtedness.  Instead  of  so  doing,  he  converted  those  means  to 
bis  own  use,  and  thereby  created  a  personal  liability  against  himself 
and  the  sureties  in  his  bond,  which  dated  from  the  time  of  such  con- 
version. 

We  do  not  think  the  amendments  to  the  petition  were  so  radical  as 
to  make  the  last  petition  present  a  cause  of  action  substantially  dif- 
ferent from  that  in  the  first. 

Other  questions  have  been  presented  by  counsel  for  plaintiffs  in 
enor  in  their  brief,  but  we  cannot  stop  to  discuss  them  at  length. 
We  have  endeavored  to  examine  them  all  carefully,  and,  after  such 
examination,  we  are  satisfied  that  no  substantial  error  appears  in  the 
record,  and  that  the  judgment  must  be  affirmed* 

(All  the  justices  concurxing.) 


*411      *JoHN  0.  Gates  and  another  v.  Gharlbs  Sandbbs. 

July  Term,  1874. 

L  Appeal:  Prom  JusUoe^s  Court:  What  Taken  Upon.  Where  A.  sues 
B.  before  a  justice  of  the  peace,  and  at  the  same  time  obtains  an  order 
of  attachment,  and  thereafter  the  order  of  attachment  is  discharged  by 
the  justice,  but  judgment  rendered  on  the  claim  in  favor  of  A.,  and  A., 
intending  to  appeal,  files  an  ordinary  appeal-bond,  reciting  the  judgment, 
bat  neither  reciting  nor  referring  to  the  attachment,  or  its  discharge,  the 
proceedings  on  the  attachment  are  not  taken  up  to  the  district  court  for 
re-examinatiou  or  review,  but  were  ended  by  the  decision  of  the  justice. 
[Brown  v.  Tuppeny,  24  Kan.  29.  j 

%  Amendment :  Appeal-Bond.  While  the  district  court  may  permit  the 
amendment  of  an  appeal-bond  insufficient  in  form  or  amount,  it  may 
also,  in  the  exercise  of  a  sound  discretion,  refuse  to  permit  any  amend- 
ment.^ 

Error  from  Saline  district  court. 
The  case  is  stated  in  the  opinion. 

'Where  ajndement  is  rendered  in  favor  of  A.,  against  C,  before  a  Justice  of  the 
P€«C8,  or  a  mmOar  award  of  damages  for  right  of  way  made  by  a  board  of  county 
oomniBsioneri,  and  C,  for  tiie  nurpose  of  perfecting  an  appeal  to  the  district 
coon,  gives  a  bond  running  to  fi.,  au  entire  stranger  to  the  record  and  proceed- 
ingB.  and  no  special  equities  are  shown,  the  district  court  commits  no  error  by  refus- 
ing to  permit  the  perfecting  of  an  appeal  bvthe  giving  of  a  new  bond  running 
to  A  LoYitt  V.  Wellington  &»  W.  R.  9o,,  26  Kan,  397. 
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John  Foster,  for  plaintiffs  in  error. 

The  judgment  of  the  justice  discharging  the  attachment  was  suob 
a  final  judgment  as  is  appealable,  under  section  120  of  the  justices* 
act.  Kirby  v.  Fitzpatrick,  18  N.  T.  484;  Thomson  v.  Dean,  7  Wall. 
342 ;  Brenner  y.  Bigelow,  8  Kan.  *498 ;  Kayser  v.  Bauer,  5  Ean.  *202  ; 
In  re  McGrade,  24  Mo.  125 ;  Zoller  v.  McDonald,  23  Cal.  136;  How- 
ell V.  Kingsbury,  15  Wis.  272;  Powell,  Appel.  Proc.  c.  9,  §  16.  The 
appeal  brings  the  whole  cause  to  the  district  court,  and  opens  up  the 
whole  merits  of  it,  and  it  is  tried  de  novo.  Section  7,  Laws  1870,  p. 
184;  Long  v.  Hitchcock,  3  Ohio,  274;  Horton  v.  Horner,  14  Ohio,  437. 

If  there  was  any  defect  in  the  appeal-bond,  the  application  to  amend 
should  have  been  allowed^.     Sections  139,  140,  Civil  Code;  Bentley 

V.  Dorcas,  11  Ohio  St.  898;  Justices'  Act,  §  131. 
*412     *The  judgment  of  district  court  specifies  interest  at  10  per 
cent.,  and  is  a  larger  judgment  than  that  of  the  justice ;  and  it 
was  error  to  render  judgment  against  plaintiffs  for  oosts  of  appeal. 
Gen.  St.,  c.  52,  §  6;  Justices'  Act,  §  128. 

T.  F.  Oarver,  for  defendant  in  error. 

We  take  it  that  it  is  too  fundamental  to  need  argument  that  an 
.ppeal  taken  from  the  final  judgment  of  the  justice  does  not  remove 
attachment  proceedings  in  such  action  to  the  district  court,  and  that 
the  naked  order  of  the  justice,  discharging  an  attachment,  without 
any  judgment  for  the  costs  of  attachment  proceedings,  is  not  a  final 
judgment  from  which  an  appeal  can  be  taken  to  the  district  court. 
The  district  court  sustained  the  first  of  these  propositions,  and  there 
was  no  error  in  its  decision. 

Nor  did  the  district  court  err  in  refusing  to  allow  the  appeal-bond 
to  be  amended,  and  in  refusing  to  admit  testimony  to  show  wbat^the 
plaintiffs  had  intended  to  do,  and  that,  through  accident  and  mis- 
take, they  got  into  court  as  they  did.  It  does  not  matter  what  were 
their  intentions,  accidents,  and  mistakes.  The  fact  is,  the  appeal 
was  simply  from  the  final  judgment  in  the  action,  and  did  not  pre- 
tend to  be  anything  else,  and  nothing  more  could  be  included  with- 
out there  being  in  effect  a  new  appeal. 

The  plaintiffs  had  full  and  adequate  remedy  by  proceeding  in  error 
from  the  decision  of  the  justice  on  the  attachment,  and  that  was  their 
only  remedy.  Failing  to  pursue  such  remedy,  they  lost  their  rigbi 
to  have  the  okder  reviewed. 

The  judgment  for  costs  of.  appeal  against  plaintiffs  was  proper,  for 
in  both  courts  they  obtained  judgment  for  the  full  amount  of  their 
claim,  with  interest  as  asked  for. 

Breweb,  J.    Plaintiffs  in  error  commenced  an  action  against  de- 
fendant in  error  before  a  justice  of  the  peace,  and  at  the  same 
*413    time  sued  out  an  order  of  attachment.    There*after,  upon 
motion  of  the  defendant  and  hearing,  as  provided  for  in  sec- 
tion 53  of  the  justices'  act,  the  order  of  attachment  was  discharged 
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by  the  jnstice,  bnt  a  judgment  was  rendered  in  favor  of  the  plaintiffs 
for  the  amoant  of  their  claim.  From  this  judgment  they  appealed, 
and  filed  an  ordinary  appeal-bond,  reciting  the  judgment,  etc.,  but 
making  no  mention  of  or  reference  to  the  attachment  or  its  discbarge. 
On  the  trial  in  the  district  court  they  obtained  a  judgment,  as  before 
the  justice,  for  the  amoant  of  their  claim,  and  then  asked  for  an  order 
of  sale  of  the  attached  property.  This  was  refused.  They  then  asked 
leave  to  amend  the  appeal-bond,  so  as  to  show  that  they  appealed 
from  the  order  discharging  the  attachment.  This  also  was  refused, 
and  they  were  taxed  with  the  costs  of  the  appeal.  Upon  these  facts 
two  questions  arise :  FirsU  Did  the  appeal  from  the  judgment  bring 
np  for  review  or  retrial  the  proceedings  in  attachment?  Second.  If 
not,  ought  the  district  court  to  have  allowed  an  amendment  of  the 
appeal-bond?  Both  of  these,  we  think,  must  be  answered  in  the 
negative.  The  attachment  is  but  an  ancillary  proceeding,  and  may 
stand  or  fall  without  affecting  the  progress  of  the  suit.  The  judg- 
ment is  rendered  for  or  against  the  plaintiff,  and  upon  the  sufficiency 
of  bis  cause  of  action,  without  reference  to  the  disposition  of  the  at- 
tachment. Boston  V.  Wright,  3  Ean.  *230.  It  was  of  the  judgment 
the  phuntiffs  complained  in  their  appeal-bond,  and  that  oi^y  which 
they  sought  to  change.  If  they  sought  a  review  of  the  attachment 
proceedings,  something  more  than  an  appeal  from  the  judgment  on 
the  merits  of  the  case  was  necessary. 

While  the  district  court  has  ample  power  to  permit  an  amendment 
of  the  appeal-bond,  when  insufficient  in  form  or  amount,  (Justices' 
Act,  §  131,)  yet  an  amendment  is  not  a  matter  of  right,  upon  which  in 
all  cases  of  insufficiency  a  party  may  insist.  The  court  must  exercise 
a  sound  discretion  in  deciding  whether,  under  the  circumstances  of 
the  particular  case,  the  party  should  be  allowed  to  amend. 
*4U  In  this  case  we  cannot,  from  anything  before  us,  see  *that  the 
court  improperly  refused  the  application  for  leave  to  amend. 
The  attachment  had  been  discharged  by  the  justice.  For  aaght  that 
appears,  the  property  attached  had  been  returned  to  the  defendant, 
and  by  him  wholly  disposed  of.  No  notice  had  been  given  of  an  in- 
tention to  retry  the  question  of  the  attachment.  It  might  be  that  if 
tbe  attachment  was  brought  up  for  retrial  and  sustained,  an  unpleas- 
ant qnestion  would  arise  as  to  the  responsibility  of  the  constable  for 
Qot  having  the  goods  in  his  possession.  It  is  useless,  however,  to 
Bpecolate.  Is  is  enough  that  the  record  fails  to  show  that  the  court 
abused  its  discretion.  The  costs  of  the  appeal  were  properly  taxed 
to  the  appellant.     Justices'  Act,  §  128. 

The  judgment  will  be  affirmed. 

It  is  understood  that  the  same  questions  arise  in  the  case  of  Eames, 
Crampton  &  Eberle  against  this  defendant  in  error»  and  the  same  ' 
jndgment  will  be  entered  in  that  case* 

(All  the  justices  concurring.) 
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Statb  of  Kansas  v.  Isaao  Potter.^ 

July  Term,  1874. 

1.  Homioide:  Evidenoe:  Character  of  Deceased.  On  a  trial  for  mur- 
der, it  13  error  to  permit  the  state  in  the  first  instance,  and  as  a  part  of 
its  case,  to  offer  testimony  showing  the  character  or  reputation  of  the 
deceased  as  a  quiet  and  peaceable  man. 

2. :  Statements  of  Deoeased:  Hearsay.    Where  the  deceased  and 

defendant  had  two  affrays  in  the  same  afternoon,  the  interval  between 
which  WHS  about  an  hour,  and  during  such  interval  were  out  of  the 
sight  and  hearing  of  each  other,  though  driving  along  the  same  road  on 
the  way  to  their  respective  homes,  Ae&,  that  the  second  affray  was  not 
a  continuation  of  the  first  to  such  an  extent  as  to  make  competent  evi- 
dence of  the  statements  of  the  deceased,  or  his  comrades,  in  such  inter- 
val, and  in  the  absence  of  the  defendant,  as  to  what  had  happened,  or 
what  he  thought  the  intentions  of  the  defendant  were. 

*415    *3. :  Self- Defense.    In  order  to  establish  that  a  homicide  was 

committed  in  self-defense,  it  is  not  essential  that  the  defendant  show 
that  deceased  actually  had  a  deadly  weapon.  It  is  sufficient  in  that  re- 
spect if  he  show  that  the  conduct  of  deceased  was  such  as  to  induce  a 
reasonable  belief  that  he  had  one.^ 

Appeal  from  Atchison  district  court. 

Information  for  murder  in  the  second  degree  against  Isaao  Potter, 
George  Potter,  and  .Walter  Boyle,  charging  them  with  killing  one  Ja- 
cob 6.  Eeeley.  Isaac  Potter  demanded  a  separate  trial,  and  the  case 
against  him  was  tried  at  the  June  term,  1874.  The  district  court 
gave  some  twenty  special  instructions,  at  the  instance  of  the  prose- 
oution,  of  which  the  second  and  fifteenth  are  as  follows : 

''(2)  If  the  jury  find  from  the  evidence  that  the  defendant,  Isaac 
Potter,  at  the  time  he  assailed  the  deceased,  did  so  with  intent  to  kill 
him,  or  if,  after  attacking  the  said  depeased,  he  conceived  an  intent 
to  take  his  life,  and  with  such  intent  inflicted  the  wounds  upon  the 
person  of  said  deceased,  from  the  effects  of  which  he  died;  and  fur** 
ther  find  that  such  acts  on  the  part  of  the  defendant  were  committed 
purposely  and  maliciously,  and  without  justification  therefor,  then, 
although  committed  without  previous  deliberation  or  premeditation, 
the  jury  will  find  the  defendant  gnilty  of  murder  in  the  second  de- 
gree.'* 

^This  case  again  in  court,  16  Kan.  98. 

s  Cases  involvinglaw  of  self-defense,  see  State  v.  Rose»  80  Kan.  601;  S.  0. 1  Pac. 
Rep.  817;  State  v.  Hornei  9  Kan.  82;  State  v.  Potter,  15  Kan.  809;  State  v.  Bowen, 
16  Kan.  476;  State  v.  Bohan*  19  Kan.  28;  State  v.  Riddle,  20  Kan.  711;  State  v. 
Brown.  21  Kan.  88;  malice — self-defense— refusal  to  instmct.  Cook  v.  Territory, 
4  Pac.  Rep.  887;  defendant  may  show  that  his  use  of  a  knife  was  in  self-defense, 
although  it  caused  de^th,  State  v.  Nett,  7  N.  W.  Rep.  844;  killing  of  assailant 
Justiflea  on  ground  of  self-defense,  when.  State  v.  Hahan,  20  K.  W.  Rep.  449: 
arrest  without  warrant— killing  offlcer^— self -defense.  People  v.  Wilson,  31 JNT.  W. 
Rep.  905;  to  justify  a  homicide  on  the  ground  of  self-defense,  a  state  offsets  must 
exist  to  Justify  his  acts,  and  reasonable  grounds  for  such  relief.  State  t.  Shippey, 
10  Minn.  223,  (Oil.  178.) 
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''(15)  To  justify  defendant  in  taking  the  life  of  the  deceased,  the 
jary  must  find,  from  the  evidence,  not  only  that  the  deceased  bad  the 
means  at  hand  to  effect  the  deadly  purpose,  but  said  deceased  must 
have  indicated,  by  some  act  or  demonstration  at  the  time  of  such  kill- 
ing, a  present  intention  to  carry  out  sooh  purpose,  thereby  inducing 
a  reasonable  belief  on  the  part  of  defendant  that  it  was  necessary  to 
deprive  deceased  of  his  life." 

The  jury  returned  a  verdict  of  guilty  of  murder  in  the  second  de- 
gree.    New  trial  refused,  and  defendant  was  sentenced  to  imprison- 
ment in  the  state  penitentiary  for  ten  years. 
*416      *Horton  d  Waggener  and  C7.  F.  Cochran,  for  appellant. 

The  court  should  have  sustained  the  motion  to  quash  the  in- 
formation. It  does  not  set  forth  in  plain  and  concise  language,  and 
without  repetition,  the  offense  of  murder  in  the  second  degree.  Grim. 
Code,  §  109. 

The  court  erred  in  allowing  the  state  to  introduce  evidence  of  the 
character  of  the  deceased  for  being  a  quiet  and  peaceable  man.     This 
was  no  issue  in  the  case.     It  did  not  in  any  manner  tend  to  show 
that  defendant  ''purposely  and  maliciously"  killed  Jacob  B.  Keeley, 
and  could  serve  no  purpose  except  to  prejudice*  the  jury  against  the 
defendant.    Found  v.  State,  43  Ga.  128;  Chase  v.  State,  46  Miss. 
707;  Ben  v.  State,  37  Ala.  103;  3  Grefenl.  Ev.  §  27;  Wise  v.  State, 
2  Kan.  *428.    It  was  not  shown  that  defendant  knew  the  reputation 
of  deceased.    Franklin  v.  State,  29  Ala.  14.    It  cannot  be  contended 
that  it  involved  any  greater  degree  of  moral  turpitude  in  defendant, 
or  made  him  any  more  amenable  to  the  law,  to  kill  a  quiet  and  peace- 
able man,  than  a  desperado,  if  the  killing  in  either  case  was  done  pur- 
posely  and  maliciously.     State  v.  Barfield,  8  Ired.  344;  Whart.  Grim. 
Law,  172. 

It  was  claimed  in  the  court  below  that  this  testimony  was  material 
and  proper,  as  it  formed  part  of  the  res  gest<B:  but  how,-  or  under 
what  circumstances,  the  character  of  the  deceased  entered  into  and  be- 
came a  part  of  the  t€b  gesta,  wherein  the  killing  was  done  purposely 
and  maliciously,  or  in  any  other  manner,  so  far  as  establishing  the 
guilt  of  defendant  is  concerned,  we  have  searched  the  books  in  vain 
to  ascertain.  8  Greenl.  Ev.  §  27.  If  such  testimony  is  admissible, 
by  analogy  would  it  not  be  proper  to  support  the  character  of  a  wit- 
ness for  truth  before  it  had  been  assailed,  or  prove  the  character  of 
the  accused  for  violence  before  evidence  of  good  character  had  been 
introduced?  Ben  v.  State,  87  Ala.  105.  Would  not  the  character 
of  the  accused  for  violence,  etc.,  form  as  much  a  part  of  the  rea  geata 
whereii^ft^was  charged  with  purposely  and  maliciously  killing  another, 
MB  the  okfftracter  of  the  deceased  for  being  a  peaceable  man  ?  Yet  no 
one  will  contend  that  the  character  of  the  accused  can  in  anj 
*417  manner  *be  assailed  by  the  state  until  put  in  ii^sue  by  the  de- 
fendant himself.  This  court  indirectly  passed  upon  this  same 
qaestion  in  Wise  v.  State,  2  Ean.  *428,  *429.     But  in  the  case  at 
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bar  the  testimony  of  the  eharaoter  of  deceased  was  admitted  be- 
fore the  state  had  rested  its  case ;  and  the  defendant  at  no  time  at- 
tempted to  prove  the  character  of  deceased,  nor  was  any  such  testimony 
offered  in  his  behalf.     Ben  v.  State,  supra. 

The  court  erred  in  admitting  testimony  of  the  statements  and  acta 
of  George  Potter  previous  to  said  alleged  homicide.  George  Potter 
was  not  on  trial.  Isaac  Potter  was  in  no  way  bound  by  his  state- 
ments and  acts.  Tet  the  same  were  permitted  to  go  to  the  jury  as 
evidence  against  Isaac  Potter.  Glawson  v.  State,  14  Ohio  St.  234  ; 
Hightower  v.  State,  22  Tex.  605 ;  3  Greenl.  Ev.  §  94;  State  v.  Farr, 
33  Iowa,  653;  State  v.  Pike,  51  N.  H.  105. 

The  court  erred  in  permitting  the  statements  of  Mike  Brannon  to 
Polk  Eeeley,  in  the  absence  of  defendant,  to  go  to  the  jury  as  evi- 
dence against  the  defendant.  It  was  a  conversation  between  two  dis- 
interested parties,  and  in  no  sense  was  it  competent  to  go  to  the  jury 
as  part  of  the  evidence  upon  which  the  jury  were  to  acquit  or  convict 
defendant  of  the  crime  for  which  he  was  on  trial.  Glawson  v.  State, 
14  Ohio  St.  238;  1  Greenl.  Ev.  §  124. 

The  court  erred  in  permitting  the  witness,  Polk  Eeeley  to  testify 
to  the  statement  as  to  the  intention  of  defendant,  made  to  him  by  de- 
ceased in  the.  absence  of  defendant.  This  was  so  clearly  erroneous 
it  seems  unnecessary  to  do  more  than  call  the  attention  of  the  court 
to  it.  It  was  simply  proving  the  intention  of  defendant  by  the  decla- 
ration of  another,  not  made  in  the  hearing  of  defendant,  and  long 
previous  to  the  commission  of  the  alleged  homicide,  and  the  court 
should  have  sustained  defendant's  motion  to  strike  out  the  same. 
Gheek  v.  State,  35  Ind.  492.  The  evidence  was  well  calculated  to  . 
make  or  induce  the  jury  to  believe  that  the  assault  was  made  by  de- 
fendant without  any  justification  therefor. 

The  court  below  permitted  evidence  of  the  general  reputation  of 
Polk  Eeeley  (a  witness)  for  being  a  quiet  and  peaceable  boy  to 
*418  go  to  the  jury.  For  what  purpose  this  tes*timony  was  ma- 
terial we  cannot  conceive,  unless  it  was  that  Polk  Eeeley,  being 
a  quiet  and  peaceable  boy,  was  therefore  (as  argued  to  the  jury  by 
counsel  for  the  prosecution)  entitled  to  some  credit  as  a  witness !  Yet, 
regardless  of  the  absurdity  of  the  proposition,  this  evidence  was  per- 
mitted to  go  to  the  jury  as  tending  to  prove  that  the  defendant  pur^ 
posely  and  malicicmsly  killed  Jacob  B.  Eeeley !  The  defendant  at  no 
time  during  said  trial  attempted  to  prove  the  character  of  said  wiU 
ness  in  any  respect,  and  the  motion  to  strike  oift  said  testimony 
should  have  been  sustained. 

The  court  in  its  general  charge  to  the  jury,  in  substanq^^^ys  that 
if  the  jury  entertain  a  reasonable  doubt  as  to  whether  <&N[&dant  is 
guilty  of  murder  in  the  second  degree,  but  are  satisfied  that  he  is 
guilty  of  some  other  grade  of  the  same  kind  of  an  offense,  theti  it  was 
their  duty  to  convict  him  of  manslaughter  in  the  first,  second,  third, 
or  fourth  degree^    In  order  to  convict  him  at  all  of  an  offense  lesa 
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than  murder  in  the  second  degree,  under  this  instruotion,  it  must  be 
manslaughter  in  all  the  degrees. 

The  court  erred  in  giving  instruction  No.  2,  asked  for  by  the  state. 
The  only  answer  that  defendant  had  to  the  charge  preferred  against 
him  was  that  he  acted  in  self-defense;  that  deceased  assaulted  and 
attacked  him,  and  that,  in  resisting  such  attack  and  assault,  it  was 
necessary  for  him  to  slay  his  assailant.     Yet  the  court  takes  away 
from  him  his  entire  defense  by  giving  this  instraction.     The  court 
says  if  defendant  **at  the  time  he  assailed"  etc.,  ''or  if,  after  attack* 
ing  said  deceased"  etc.     The  court  could  not  in  much  plainer  Ian- 
page  have  said  to  the  jury  that  defendant  did  assail  and  did  attack 
deceased.     It  was  not  admitted  by  defendant  that  he  "'assailed**  or 
"attacked"  deceased;  and  there  was  a  great  conflict  of  testimony  as 
to  who  was  the  assailant.     The  court  assumed  in  this  instruction  a 
fact  as  established  which  it  was  the  exclusive  province  of  the  jury  to 
determine  from  the  evidence.     Home  v.  State,  1  Kan.  *7d;  Graft  v. 
State,  8  Kan.  *486;  People  v.  Bennett,  49  N.  T.  148.     And  by  a  sub- 
sequent instruction,  (No.  18,)  asked  by  the  state,  the  court  said, 
*419    in  effect,  that  if  defendant  voluntarily  attacked  and  as^saHed 
deceased,  then  there  would  be  no  justification  for  the  act  on 
the  ground  of  self-defense.     The  jury  is  first  told  that  defendant  was 
the  assailant,  and,  secondly,  that,  being  the  assailant,  he  could  not 
excuse  himself  on  the  ground  of  self-defense.     Gonstraing  these  two 
instractions  together,  (and  we  have  no  right  to  assume  that  the  jury 
did  not  so  construe  them,)  the  defendant  might  as  well  have  pled 
goilty  to  the  charge,  and  saved  the  formality  of  a  trial.     The  court 
may  have  charged  the  jury  correctly  on  this  point  in  other  instrnc- 
tions,  but  these  instructions  being  separate  and  distinct,  might  they 
not  have  been  the  controlling  views  with  the  jury?    Home  v.  State, 
iupra. 

Inasmuch  as  the  court  had  given  said  instraction  No.  18,  as  ex- 
planatory of  that  instraction  the  court  should  have  instructed  the 
jury  as  subsequently  requested  by  defendant,  as  there  was  evidence 
that  the  affray  in  which  deceased  was  killed,  was  brought  about  by 
deceased.  Yet  the  jury,  from  instruction  No.  18,  might  infer  that  if 
defendant  had,  previous  to  the  alleged  homicide,  made  an  assault 
upon  deceased,  he  was  forever  thereafter  precluded  from  justifying 
iu8  killing  deceased  on  the  ground  of  self-defense,  regardless  of  the 
time  that  intervened  between  his  assault  upon  deceased  and  the  time 
he  committed  the  homicide. 

The  court  erred  in  giving  instruction  No.  15  asked  for  by  the  state. 
In  order  for  the  defendant  to  be  justified  in  taking  the  life  of  deceased^ 
it  was  not  necessary  for  deceased  to  have  the  means  at  hand  to  slay 
defendant.  If  defendant  acted  from  reasonable  and  honest  convic- 
tions  that  it  was  necessary  to  kill  deceased  in  order  to  protect  his 
own  life,  it  is  well  settled  that  he  would  be  justified,  although  in  fact 
the  danger  he  apprehended  was  not  real,  but  merely  apparent.    State 
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V.  Home,  9  Ean.  *119.  And  in  order  for  defendant  to  be  justified 
in  killing  deceased,  it  was  not  necessary  for  deceased. to  have  indicated, 
by  some  act  or  demonstration  at  time  of  such  killing,  a  pre»ent  in- 
tention to  carry  out  such  purpose.  State  v«  Home,  $upra» 
♦420     •W.  W.  Guthrie,  for  the  State. 

Enough  of  the  evidence  is  preserved  to  show  the  following  faots 
in  the  case:  Jacob  B.  Eeeley,  (the  deceased,)  his  son  John,  and 
Mike  Brannon,  while  riding  along  the  road,  were  set  upon  by  the 
three  defendants  at  Brack's  corner,  and  the  boy,  John,  injured  by  a 
stone  thrown  by  George  Potter.  The  parties  here  parted.  The  Pot- 
ters had  been  the  aggressors;  the  Eeeleys,  ini\ocent  victims.  The 
Keeleys  drive  on  homeward,  some  two  miles,  where  they  stop  in  the 
road  opposite  a  field  where  another  son,  Polk  Keeley,  is  at  work. 
The  deceased  remains  at  the  wagon,  and  the  two  boys  go  over  in  the 
field  to  Polk.  Meanwhile  the  Potters  have  followed  along  the  road 
until  they  have  come  in  sight  of  the  Eeeley  wagon,  when  they  leave 
the  wagon  by  the  fence,  arm  themselves  with  fence*rails,  and  move 
upon  the  deceased.  The  boys,  Polk  and  John,  go  to  the  aid  of  their 
father,  and  the  two  parties,  each  armed,  meet  in  the  road,  when  a 
combat  ensued,  and  the  deceased  came  to  his  death  at  the  hands  of 
appellant. 

As  to  the  character  of  deceased.  He  was  killed  in  a  renewed  en- 
counter, which  had  overtaken  him  on  the  road  where  he  had  stopped. 
The  state  must  show  such  killing  to  have  been  purposely  and  ma- 
liciously done.  State  v.  Boak,  5  Iowa,  433.  If  deceased,  smarting 
tnder  the  blows  of  the  first  encounter,  had  stopped  to  gather  help  at 
the  first  opportunity,  and  then  intercept  his  former  assailants,  and 
they,  in  self-defense,  had  killed  him,  now  no  longer  an  innocent  vic- 
tim, but  the  aggressor,  then  the  state  failed  in  its  case.  The  circum- 
stances which  led  to  that  encounter  which  entered  into  the  affray 
were  a  part  of  the  res  gestcs,  (State  v.  Benham,  23  Iowa,  154-160 ; 
Copeland  v.  State,  7  Humph.  479;  Wesley  v.  State,  87  Miss.  327; 
Monroe  v.  State,  5  6a.  85;  Franklin  v.  State,  29  Ala.  14;  Pritchett 
V.  State,  22  Ala.  39;  State  v.  Keene,  50  Mo.  357;)  and  was  so  held 
by  this  court  in  Wise  v.  State,  2  Kan.  *428,  ♦429.  It  is  not  the 
question  of  greater  or  less  moral  turpitude,  but  was  it  a  crim€f  or 
an  act  of  self-defenae?  and  of  evidence  tending  to  prove  or  disprove 
such  fact,  or  to  explain  that  conduct  which,  unexplained, 
*421  would  *tend  to  prove  or  disprove  such  fact.  Why  did  de- 
ceased go  up  the  road  with  a  whiffletree  in  his  hand  when  he 
saw  a  large  man  armed  with  a  rail  advancing  upon  him  ?  and  why 
did  his  son  Polk  also  advance  up  the  road  when  he  saw  three  armed 
men  coming  down  upon  his  father?  and  what  induced  the  parties  to 
engage  in  combat  ?  Was  it  not  part  of  the  rea  gettce  to  show  the  size, 
age,  and  character  of  the  combatants  ?  Until  this  was  done,  and  the 
conduct  of  the  Keeleys  explained,  was  a  case  of  purpose  and  ma- 
licious killing  made  oat  by  the  state  beyond  a  reasonable  doubt  ?  Had 
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the  state  shown  that  the  Potters  had  not  aoted  in  self-defense  ?  By 
the  same  role  that  the  acoosed  might  show  deceased  a  bad  man  to 
explain  his  oondaot,  and  make  out  a  ease  of  justifiable  killing,  the 
state  might  show  his  quiet  disposition  to  make  out  a  case  of  unjusti- 
fiable killing.  In  either  case,  it  is  only  where  the  case  admits  of  a 
doubt  as  to  whether  the  killing  was  done  in  self-defense,  and  may 
ser^e  to  explain  the  conduct  of  the  deceased*  and  thus  becomes  a 
part  of  the  res  getta;  and  in  such  cases  all  the  reported  cases  agree 
in  holding  the  evidence  proper.  But  it  is  said  that  this  evidence  was 
offered  before  the  state  had  rested.  It  was  properly  offered  when- 
ever a  foundation  had  been  laid,  which  might  be  either  by  circum- 
stances developed  by  the  testimony  offered  by  the  state  or  the  ac- 
cused. 

The  parties  met,  first,  at  Brack's  corner,  and  two  miles  further  on^ 
and  two  hours  later,  at  Albright's  field,  where,  without  a  word,  the  en- 
counter was  renewed.  Then  the  first  encounter  was  a  part  of  the  res 
gesU;  and  the  act  alone  or  words  spoken  by  one  of  several  joint  par- 
ticipants is  the  act  of  all,  and  is  alike  evidence,  where  the  trial  is 
severed,  as  on  joint  trial.  When  it  had  been  shown  that  Brannon 
was  in  the  first  encounter, — had  gone  into  the  field  and  talked  with 
Folk,  who  then  engaged  in  the  second  encounter, — ^it  was  evidence  to 
explain  away  the  inference  that  Brannon  had  been  sent  by  deceased 

to  obtain  the  reinforcement  of  Polk  to  prepare  for  a  second 
*48S    affray,  and  that  Polk  had  responded.     Both  were  ^interested 

parties.  Polk  Eeeley  was  one  of  the  actors  in  the  fatal  affray. 
His  acts  are  a  part  of  the  res  gesta,  as  were  those  of  George  Potter 
aod  Walter  Boyle.  Two  parties  engaged  in  combat,  and  what  might 
be  testified  concerning  one  member  of  either  party  is  equally  compo- 
teut  as  to  any  other  of  that  party.  It  did  not  tend  to  give  credit,  but 
was  as  to  a  part  of  the  res  gestm.  But  how  can  this  court  say  that 
an;  of  such  testimony  was  incompetent,  in  absence  of  all  the  evidence 
in  the  case,  which,  if  preserved,  might  show  that  the  proper  founda- 
tion had  been  laid  therefor. 

Tiiere  was  no  error  as  to  the  instructions.  Isolated  instructions 
are  not  the  subject  of  review.  They  do  not  determine  the  character 
or  effect  of  the  charge  or  instructions  considered  as  a  whole.  The 
defense  is  self-defense.  The  testimony  shows  that  the  defendant  was 
the  first  aggressor.  The  defendant  testified  and  admitted  that  his 
party  made  the  first  assault,  but  claim  to  have  done  the  killing  when 
driven  to  the  wall  by  the  party  assailed.  These  positions  are  not 
consistent.  No  fact  was  assumed  by  the  court,  and  the  instructions 
were  right. 

Bbbwse,  J.  The  appellant  was  convicted  in  the  district  court  of 
Atchison  county  of  the  crime  of  murder  in  the  second  degree,  and 
sentenced  to  the  penitentiary  for  ten  years.  From  this  he  has  ap- 
pealed to  this  court,  and  alleges  numerous  errors  in  the  proceedings 
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of  that  court.     And,  first,  he  oomplains  that  that  court  erred  in  over- 
Taling  a  motion  to  quash  the  information.     We  do  not  think  the  ob- 
jections made  to  the  information  are  well  founded,  and  hence  see  no 
error  in  the  rulings  on  the  motion  to  quash.     Again,  he  insists  that 
the  court  erred  in  allowing  the  state  to  introduce  evidence  of  the 
character  of  the  deceased  as  a  quiet  and  peaceable  man.     It  appears 
that  the  deceased  was  killed  in  an  affray ;  that  this  was  the  second 
quarrel  upon  the  same  afternoon  between   the  deceased  and  de- 
fendant, others  participating.     The  first  quarrel  took  place 
*423    ^shortfy  after  the  parties  left  Atchison  to  go  to  their  respect- 
ive homes,  each  in  bis  own  wagon,  and  with  two  companions. 
No  serious  injury  was  done  to  either  of  the  parties  at  this  time.     At 
its  close  the  deceased  drove  ahead  with  his  wagon,  and  the  parties 
lost  sight  of  each  other.     After  driving  some  miles,  the  deceased 
stopped  beside  a  field  where  one  of  his  sons  was  at  work,  and  while 
there  the  other  wagon,  with  the  defendant,  came  along.     The  quar- 
rel was  resumed,  and  in  it  the  deceased  was  struck  on  the  head  and 
•elsewhere  with  a  piece  of  a  rail  or  club,  and  so  injured  that  he  died 
shortly  thereafter.     On  the  trial,  and  before  closing  their  case,  the 
prosecution  was  permitted,  over  objection,  to  ask  witnesses,  who  had 
testified  that  they  knew  the  deceased,  this  question :    ''State  if  you 
knew  his  general  reputation  for  being  a  peaceable,  quiet,  and  law- 
abiding  citizen;"  and  the  witnesses  testified  that  he  was  a  peaceable, 
•quiet,  and  law-abiding  man.     No  attack  was  made  by  defendant  at 
any  time  during  the  trial  on  the  character  of  the  deceased,  and  no 
attempt  to  show  that  he  was  a  quarrelsome  or  turbulent  man.     The 
question,  then,  is  fairly  presented  whether  the  prosecution,  on  a  trial 
for  murder,  may,  in  the  first  instance,  and  as  a  part  of  their  case, 
show  the  character  and  reputation  of  the  deceased.     We  do  not  un- 
derstand counsel  for  the  state  as  claiming  that  such  testimony  is 
admissible  in  all  cases,  but  only  in  oases  where  there  is  a  doubt  as  to 
whether  the  killing  was  done  in  self-defense,  and  where  such  testimony 
may  serve  to  explain  the  conduct  of  the  deceased,  and  is  therefore  fairly 
a  part  of  the  res  gesUe.     In  such  cases  it  is  said  that  the  authorities 
hold  that  the  defendant  may  show  the  bad  character  and  reputation  of 
the  deceased  as  a  turbulent,  quarrelsome  man.     8ee,  among  other 
authorities,  Franklin  v.  State,  29  Ala.  14;  State  v.  Eeene,  50  Mo.  857 ; 
Wise  V.  State,  2  Kan.  *429;  People  v.  Murray,  10  Cal.  310.    And  if 
the  defendant  may  show  that  the  deceased  was  a  known  quarrelsome, 
dangerous  man,  why  may  not  the  state  show  that  he  was  a  known 
peaceable,  quiet  citizen?    'The  argument  is  not  good.    The 
*424    books  are  full  of  parallel  cases.     The  accused  *may,  in  some 
cases,  show  his  own  good  character.    The  state  can  never,  in 
the  first  instance,  show  hi6  bad  character.     A  ;party  can  never  offer 
evidence  to  support  a  witness'  credibility  until  it  is  attacked.     The 
reasons  for  these  rules  are  obvious.     Such  testimony  tends  to  dis- 
tract the  minds  of  the  jury  from  the  principal  question,  and  should 
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Mbf  ^  admitted  when  absolntely  essential  to  the  discovery  of  the 
tmih.  Again,  the  law  presumes  that  a  witness  is  honest,  that  a  de- 
fendant has  a  good  character,  and  that  a  party  killed  was  a  quiet  and 
I>eaeeable  citizen,  except  so  far  as  the  contrary  appears  from  the  tes- 
timony in  the  case ;  and  this  presamption  renders  it  unnecessary  to 
offer  any  evidence  in  support  thereof.  No  authorities  have  been  cited 
sastaining  the  admission  of  such  testimony,  and  the  following  are  in 
point  against  it :  Ben  v.  State,  37  Ala.  103 ;  Chase  v.  State,  46  Miss. 
TOT;  Pound  v.  State,  48  Oa.  128.  For  the  same  reasons  the  court 
erred  in  permitting  the  state  to  offer  evidence  of  the  character  and 
reputation  of  Polk  Keeley,  a  son  of  the  deceased,  who  took  part  in 
the  last  affray. 

Another  error  complained  of  is  in  admitting  hearsay  testimony. 
The  facts  are  these :     The  places  of  the  two  affrays  were  about  four 
miles  apart.    The  time  between  them  about  an  hour.     After  the  de- 
eeased  had  reached  the  place  of  the  second  affray,  Mike  Brannon  and 
John  Eeeley,  who  had  been  in  the  wagon  with  him,  got  out  and  went 
orer  into  an  adjoining  field,  where  Polk  Keeley  was  at  work.     When 
Polk  Keeley  was  on  the  stand  he  was  asked  what  Mike  Brannon  and 
John  Keeley,  or  either  of  them,  told  him  at  that  time.     This  ques- 
tion was  objected  to,  but  the  court  overruled  the  objection.     The  wit- 
ness then  testified  that  Mike  Brannon  told  him  *'that  the  Potter  boys 
had  thrown  a  rook  at  father,  and  hit  my  brother,  John  Keeley;"  and 
"that  George  Potter  claimed  that  my  father  had  run  into  Mr.  Doyle's 
wagon,  but  that  he  did  not."     He  also  testified  that  his  father  called 
to  him  to  come,  and  said  that  the  Potter  boys  were  going  to  kill  him. 
At  these  times  the  Potter  boys  were  not  in  sight  or  hearing. 
*425     This  testimony  was  admitted  ^as  a  part  of  the  ret  gesUe.    In 
this  we  think  the  court  erred.     The  interval  between  the  two 
affrays  was  so  great — the  separation  between  the  parties  so  complete 
— ^that  we  cannot  consider  the  one  a  mere  continuation  of  the  other, 
to  snch  an  extent  as  to  make  all  the  statements  and  conversations  of 
the  deceased  and  his  companions  in  the  interval,  and  in  the  absence 
of  the  defendant,  a  part  of  the  res  geata.     It  seems  to  us  that  such 
testimony  was  plainly  hearsay,  and  ought  not  to  have  been  admitted. 
It  seems  probable,  too,  that  part  of  it,  at  least,  might  have  prejudiced 
the  case  against  the  defendant. 

AppeUant  also  complains  that  the  court  erred  in  giving  and  refus- 
ing instructions.  Counsel  in  their  brief  call  attention  to  quite  a  num- 
ber, and  in  many  instances  have  pointed  out  wherein,  as  they  think, 
consists  the  error.  We  have  examined  with  care  the  instructions, 
and  considered  them  with  reference  to  so  much  of  the  testimony  as 
is  before  us  in  the  record,  and  are  constrained  to  say  that  so  little  of 
the  testimony  is  in  the  record  that  it  seems  wiser  not  to  attempt  any 
extended  discussion  of  the  separate  instructions.  The  theory  of  the 
defense,  as  we  gather  it,  was  that  the  killing  was  in  self-defense ;  and 
it  seems  to  us  that  the  court,  in  the  special  instructions  given  at  the 
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instanoe  of  the  defendant,  laid  down  the  law  appUeable  to  this  de- 
fense folly  and  correctly.  Objeotion  is  made  to  inatruction  No*  15, 
given  at  the  instanoe  of  the  state,  on  the  ground  that  it  implies  that 
the  deceased  must  actually  have  had  a  deadly  weapon,  and  actually 
been  in  a  position  and  condition  to  inflict  great  bodily  harm,  etc. 
The  actual  possession  of  a  deadly  weapon  may  not  be  essential,  if  the 
conduct  of  the  party  is  such  as  to  induce  a  reasonable  belief  that  he 
has  one,  or  is  so  prepared  that  he  can  commit  immediately  the  ap- 
prehended injury.  Yet  the  instruction  as  given  may  not,  in  view  of 
the  actual  facts  of  the  ease,  though  erroneous,  have  misled  the  jnry. 
Again,  instruction  No.  2,  given  at  the  instance  of  the  state,  is  criti- 
cised as  involving  a  declaration  by  the  court  that  defendant  com- 
menced the  affray.  While  the  instruction  does  .not  in  terms 
^426  contain  such  a  declaration,  yet  we  think  the  *langnage  might 
very  naturally  convey  to  the  jury  the  impression  that  saoh 
was  the  view  of  the  court  in  reference  to  the  transaction,  and,  unless 
it  was  an  undisputed  fact  that  defendant  commenced  the  affray, 
ought  to  be  modified.  These  are  all  the  suggestions  we  feel  warranted 
in  making,  in  view  of  the  incomplete  condition  of  the  record. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  case 
remanded  for  a  new  trial.  The  defendant  will  be  returned  from  the 
penitentiary,  and  delivered  over  to  the  jailor  of  Atchison  county,  there 
to  abide  the  order  of  the  district  court  of  that  county. 

(All  the  justices  concurring.) 


John  Q.  Watkins  r.  Levi  Parsons  and  others.* 

July  Term,  1874. 

1.  Payment:  Bank-Check:  Burden  of  Proof.    Where  a  party  both  re- 

ceives and  uses  a  check,  the  presumption  is  that  he  realizes  the  full  amount 
thereof,  and  if  thereafter  he  seeks  to  recover  that  amount  from  the 
drawer,  it  is  incumbent  on  him  to  show  that  he  did  in  fact  fall  to  realize. 

2.  .    Where  A.  is  engaged  in  doing  work  under  a  contract  with  B., 

and  at  the  time  both  parties  have  funds  on  deposit  in  the  same  bank; 
and  in  payment  of  said  work  B.  draws  his  check  on  said  bank  to  the 
order  of  A.,  which  A.  receives,  indorses,  and  deposits  to  his  own  credit; 
and  where  B.  has  at  the  time  standing  to  his  credit  on  the  books  of  the 
bank  an  amount  larger  than  the  amount  of  the  check;  and  where  five 
days  thereafter  the  bank  suspends,  owing  A.  on  a  general  balance  of 

1  See  American  Bridge  Co.  v.  Murphy,  anUf  *85;  Stout  v.  Hyatt,  ania,  *248: 
checks,  drafts,  and  notes,  how  far  payment:  Eermeyer  v.  Newby,  14  Kan.  164; 
McCoy  V.  Hazlett,  Id.  430;  Shepard  v.  Allen,  16  Kan.  184:  Medberry  v.  Saper.  17 
Kan.  860;  Mordis  v.  Kennedy,  23  Kan.  408;  Shaflerv.  McKanna,  24  Kan.  22;  Fox 
V.  Bank  of  K.  C,  80  Kan.  444:  8.  C.  1  Pac.  Ken.  789:  Mulllns  v.  Brown.  82  Kan. 
812;  S.  0.  4  Pac.  Rep.  805. 
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aocount  a  sum  less  than  two-thirds  the  amoant  of  the  check;  and  where 
no  testimony  is  offered  showing  what  transactions,  if  any,  took  place  be- 
tiween  A.  and  the  bank  during  those  five  days:  Theld^  that  A.  could  not 
recover  the  amount  of  such  check,  or  any  portion  thereof,  from  B.,  even 
tboagb  it  appeared  that  the  bank  was  insolvent  at  the  time  of  the  draw- 
ing of  the  checks,  and  that  B.  was  aware  that  it  was  embarrassed,  while 
Jk.  was  wholly  ignorant  of  its  condition;  and  though  the  proprietor  of  the 
bank,  while  conducting  the  bank  as  an  individual  matter,  was  also  in- 
terested as  partner  in  the  business  of  B.  on  account  of  which  A.  was 
"working  and  the  check  drawn. 

•4S7    *Error  from  Wyandotte  district  court. 

It  appears  by  the  transcript  that  Julius  Hammerslough  and 
another  brought  their  action  to  foreclose  a  mortgage  executed  by 
Stephen  S.  Sharp  and  others.     Such  proceedings  were  had  in  said 
aetion,  and  new  parties  made  thereto,  that  an  issue  came  to  be  joined 
therein  between  John  Q.  Watkins,  claiming  a  cause  of  action  in  his 
own  behalfy  against  Levi  Parsons,  Francis  Skiddy,  H.  A.  Johnson, 
David  Crawford,  Jr.,  August  Bdmont,  Shepard  Gandy,  and  Bobert 
S.  Stevens,  others  of  the  defendants  in  said  action.     Watkins  claimed 
ma  aasignee  of  Sharp,  Shaw  &  Co.,  who  had  performed  certain  work 
in  constmoting  the  Union  Pacific  Railroad,  Southern  Branch,  between 
Junction  City  and  Emporia,  under  a  contract  with  the  Land-grant 
Bailway  &  Trust  Company,  in  which  said  Parsons,  Skiddy,  and  others 
were  stockholders.     The  whole  case  was  referred  to  N.  C,  sole  referee, 
before  whom  a  trial  was  had.     The  referee  made  and  filed  his  report. 
Said  report  was  confirmed  by  the  district  court  at  the  March  term, 
1873,  and  judgment  entered,  as  recommended  by  the  referee,  in  favor 
of  Watkins  for  $3,059.41.      Watkins  claimed  the  additional  sum  of 
$35,000,  which  the  referee  found  had  been  paid  by  Parsons  and  others 
to  Sharp,  Shaw  &  Co.,  before  the  assignment  to  Watkins,  and  as  to 
this  item  or  claim  Watkins  appeals,  and  brings  the  case  here  by  peti- 
tion in  error. 

Thaeher  dt  Stephens^  for  plaintiff  in  error. 

The  case  presents  the  question  as  to  whether,  under  the  circum- 
stances-and  facts  found  by  the  referee,  the  check  of  $25,000,  drawn 
by  A.  P.  Bobinson  on  Hale's  Bank,  and  left  in  the  bank  by  Robinson, 
and  which  afterwards  came  to  the  hands  of  Sharp,  Shaw  &  Co.,  was 
a  payment  to  Sharp,  Shaw  &  Co.  of  that  amount  by  the  Land* 
*428  grant  Bailway  &  Trust  ^Company.  It  is  true  that  Sharp, 
Shaw  &  Co.  indorsed  the  check,  and  it  was  passed  to  their 
credit,  and  they,  by  their  assignee,  Watkins,  proved  up  the  same  in 
bankruptcy,  ae  a  demand  against  Hale;  yet  we  claim  this  does  not 
make  the  check  a  judgment,  under  any  well-considered  adjudication, 
and  that  there  is  a  clear  current  of  authority  holding  such  check  as 
simply  a  cumulative  remedy  in  their  hands. 

In  the  first  place,  there  is  no  fact  found  showing  an  intention 
ihat  the  delivery  of  the  check  should  operate  as  a  payment,  and  there 
28  nothing  showing  its  acceptance  as  a  payment.     It  was  delivered 
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in  the  absence  of  Sharp,  Shaw  &  Co.,  and  afterwards,  at  the  request 
of  Hale,  indorsed  by  them.  It  was  a  check  of  the  copartnership, 
upon  an  individual  member  of  the  company,  whom  that  company  had 
made  the  depositary  of  its  funds.  The  drawer  of  the  check  knew  be- 
fore he  drew  and  delivered  it  that  Hale  was  embarrassed.  The  com- 
pany had  actual  knowledge  of  such  fact,  and  Hale  himself  knew  that 
he  was  insolvent.  The  check  was  for  a  part  of  the  indebtedness  of 
this  insolvent  member  of  the  company  to  his  copartnership.  Of  the 
facts  of  the  embarrassment,  and  of  the  insolvency,  the  firm  of  Sharp, 
Shaw  &  Go.  were  entirely  ignorant.  The  gauze  with  which  the  trans- 
action is  sought  to  be  covered  is  very  thin.  The  company  use  their 
copartner  Hale  to  draw  the  funds  from  New  York  to  pay  the  bills 
owing  to  Sharp,  Shaw  &  Co.  by  them.  They  find  (and  whether  be- 
fore or  after  the  drafts  on  New  York,  drawn  through  Hale,  had  been 
cashed,  does  not  appear)  that  Hale  is  embarrassed,  and  seek  to  re- 
lieve themselves.  They  deem  expedition  of  importance,  and  do  not 
wait  for  even  the  presence  of  Sharp,  Shaw  &  Co.,  but,  in  their  ab- 
sence, pass  the  check  for  the  trifling  sum  of  $25,000  to  Hale,  who 
knows  he  is  insolvent,  and  yet,  without  disclosing  or  intimating  any 
warning,  procures  the  indorsement  of  Sharp,  Shaw  &  Go.  of  the  check, 
and  transfers  the  amount  to  their  credit.  What  interest  Hale  had, 
or  now  has,  in  the  copartnership  of  the  Land-grant  Bailway  &  Trust 

Gompany,  or  the  value  of  such  interest,  does  not  appear,  ex- 
*429     cept  that  he  had  an  interest.     *Nor  does  it  appear,  except 

inferentially,  whether  or  not  Hale's  conduct  in  getting  the  in- 
dorsement of  Sharp,  Shaw  &  Go.  to  the  check,  and  thus  endeavoring 
to  transfer  the  indebtedness  of  a  failing  banker  to  his  own  company, 
to  an  indebtedness  of  such  a  banker  to  third  parties,  was  an  endeavor 
to  protect  the  interest  he  had  in  the  copartnership  from  loss  on  account 
of  his  own  failure  in  the'  business  of  a  banker.  The  secrecy  of  Bobin- 
son,  of  Hale,  and  of  the  other  members  of  the  copartnership,  and  their 
evidently  concerted  action,  show  that  there  must  have  been  some  mo- 
tive actuating  Hale,  which  had  a  personal  advant-age  to  himself  of 
some  kind,  impelling  him  to  his  action. 

The  motives  of  the  other  parties  are  apparent.  After  the  transfer, 
and  Hale*s  failure.  Sharp,  Shaw  &  Go.  use  their  endeavors  to  save 
all  they  can  from  Hale's  estate.  They  cause  the  debt  to  be  proven 
in  the  bankrupt  court,  and  secure  the  dividend  to  apply.  They  are 
nowhere  chargeable  with  laches.  The  Land-grant  Bailway  &  Trust 
Company  lose  nothing,  and  can  lose  nothing,  by  any  act  of  Sharp, 
Shaw  &  Go.  The  check  is  not  that  of  a  third  party,  but  their  own, 
upon  their  copartner,  and  no  complaint  is  made  that  the  payees  have 
not  been  diligent  to  protect  their  interest.  By  their  own  wrongful  act 
they  secured  the  placing  of  the  check  to  Sharp,  Shaw  &  Go.'s  credit 
with  Hale, — secured  it  to  be  so  placed  with  full  knowledge  that,  except 
they  themselves  pay  it,  there  is  to  be  a  loss  of  part  of  the  amount  to 
Sharp,  Shaw  &  Go.     They  part  with  nothing  but  the  check  upon  an 
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inBdTent  bank,  and  with  no  valne  excepting  saoh  as  that  check  may 
faring  to  the  payees.  Through  the  efforts  of  Sharp,  Shaw  &  Co.,  that 
valne  has  been  secnred.  They  can  complain  of  no  bad  faith  or  want 
of  diligence  on  the  part  of  dhfurp,  Shaw  &  Co.,  or  their  assignee.  The 
whole  matter  had  its  inception  in  their  wrongful  act  in  trying  to  im- 
pose upon  Sharp,  Shaw  &  Co.  their  check  upon  an  insolvent  man^ 
and  that  man  their  own  copartner  and  financial  agent.  Had  Sharp, 
Shaw  &  Go.  taken,  and  themselves  credited,  the  check  as  payment, 

(which  it  is  nowhere  pretended  they  did,)  yet  the  drawing 
*430    *and  delivery,  in  the  manner  found  by  the  referee,  was  such  a 

fraudulent  concealment  of  material  facts  as  would  have  allowed 
a  recovery  in  an  action  based  upon  such  fraudulent  suppression.  And 
in  this  accounting  that  whole  question  is  raised ;  for  if  Sharp,  Shaw  & 
Co.  could  have  recovered  of  the  Land-grant  Bailway  &  Trust  Com- 
pany for  the  fraud,  the  check  was  no  payment.  '*No  right  of  action 
can  arise  out  of  a  fraud,"  and  "no  man  shall  set  up  his  own  iniquity 
as  a  defense,  any  more  than  as  a  cause  of  action,"  are  hypotheses 
that  have  passed  into  maxims.  And  there  is  another  which  is  near 
of  kin  to  them :  that  "no  party  can  create  in  himself  a  right  against 
another,  by  his  owu  fraud;"  and  another :  that  "a  wrongful  or  fraudu- 
lent act  shall  not  be  allowed  to  conduce  to  the  advantage  of  the  party 
who  committed  it."  It  is  observable  that  in  this  transaction  the  par- 
ties were  not  bargaining.  Sharp,  Shaw  &  Co.-were  not  even  present, 
except  to  indorse  the  check,  which  they  found  had  conveniently  been 
placed  in  Hale's  Bank  for  them.  Their  action  was  all  of  a  passive 
nature.  They  nowhere  procured  the  action  of  this  copartnership,  but 
it  had  its  whole  inception,  motive,  and  actioii  in  the  Land-grant  Bail- 
way  &  Trust  Company  and  its  agent;  the  apparent  purpose  being  to 
shift  Hale's  debt  to  them,  upon  the  shoulders  of  Sharp,  Shaw  &  Co. 
Applying  these  maxims  to  such  facts,  we  submit  that,  without  other 
aathority,  it  cannot  be  done.  The  referee  erted  in  allowing  and  cred- 
iting the  check,  but  should  only  have  credited  the  amount  Sharp, 
Shaw  &  Co.,  or  their  assignee,  were  benefited  thereby ;  and  the  dis- 
trict court  erred  in  not  allowing  the  exception  of  Watkins  to  the  re- 
port, bat  should  have  rendered  a  proper  judgment  upon  the  facts 
found.  Ferrin  v.  Myrick,  68  Barb.  91 ;  Bradford  v.  Fox,  38  N.  T. 
289;  Winsted  Bank  v.  Webb,  39  N.  Y.  325;  Smith  v.  Miller,  6  Robt. 
413;  Leake  v.  Brown,  43  111.  372;  Syracuse,  B.  &  N.  Y.  R.  Co.  v. 
Collins,  3  Lans.  30;  Harbeck  v.  Criaft,  4  Duer,  129;  2  Pars.  Cont. 
622,625;  Peter  v.  Beverly,  10  Pet.  667;  Palmer  v.  Elliot,  1  Cliff. 
63;  French  v.  Price,  24  Pick.  21;  Archibald  v.  Argall.  63  111.  307. 
On  a  balance  struck  between  Sharp,  Shaw  &  Co.  and  the  bank,  as 

of  the  day  of  Hale's  failure,  there  was  only  the  sum  of  $15,- 
*431    289.26  of  the  check  of  (25,000  their  due.     The  facts  *found 

show  no  other  transaction  or  payment,  after  the  crediting  of 
the  cheek;  and  after  passing  such  check  to  their  credit,  there  re- 
mained the  above  balance^  August  17,  1869.     Upon  this  has  been 

v.ISk— 21 
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paid  by  Hale's  assignee  the  sum  of  12,388.50,  in  Jane,  1872,  leav- 
ing a  balance,  computing  interest,  (as  should  manifestly  be  done,  at 
the  date  of  the  referee's  report,)  of  $16,736.67,  over  and  above  the 
amount  found  to  be  due  to  plaintiff  in  error  by  said  referee.  We  ask 
that  the  judgment  may  be  so  modified  that  we  may  recover  said  sum 
of  $16,736.67,  in  addition  to  the  $3,059.41  allowed  by  the  referee. 

T.  (7.  Sears  and  G.  B,  Mason,  for  defendants  in  error. 

The  effect  of  the  decision  of  this  court,  in  the  case  of  Land-grant 
Ry.  &  Trust  Co.  v.  Board  of  Com'rs  of  Coffey  Co.,  6  Kan.  *245,  de- 
prives the  first-mentioned  party  of  any  corporate  rights.  As  a  con- 
sequence, the  respective  rights  of  the  individuals  composing  the  said 
trust  company  are  reduced  to  novel  and  anomalous  positions.  In 
good  faith,  we  assume,  they  undertook  the  enterprises  yirhich  they 
have  so  commendably  carried  out,  referred  to  by  this  court,  (6  Kan. 
"^252,)  and  expected  and  intended,  in  like  good  faith,  to  be  entitled 
to  the  rights,  and  subject  to  the  liabilities,  of  a  corporation.  By  ap- 
plication of  law  they  are  divested  of  any  such  status,  and  the  rights 
and  liabilities  of  the  stockholders  remain  to  be  adjudicated,  unless 
they  plainly  fall  within  the  purview  of  other  relations  which  are  de- 
fined by  law.  It  is  unnecessary  to  pursue  this  subject  further,  how- 
ever, than  to  conclude  that  the  most  rigid  rule  to  be  applied  to  the 
existing  rights  and  obligations  of  the  individuals  comprising  the  at- 
tempted corporation  should  be  that  which  attaches  to  partners  in 
business.  If  any  reason  can  be  advanced  by  the  plaintiff  in  error 
respecting  the  obligations  of  the  defendants  for  th6  payment  of  the 
aum  claimed,  it  must  flow  from  the  peculiar  business  relation  of  the 
lefendants  and  Hale  a(  the  time  the  liability  is  claimed  to  occur; 
jtnd  the  intimate  relations  of  partners  in  business  must,  in  itself, 
create  the  foundation  on  which  they  predicate  their  claim. 
*4:32  It  cannot  *be  claimed  upon  the  ground  of  fraud  or  collusion 
of  Hale  and  defendants  in  the  case,  for  no  such  fact  is  put  in 
issue  by  the  pleadings,  and  no  such  finding  appears  in  tbe  record. 

It  is  entirely  competent  for  one  partner  to  borrow  money,  or  to  buy 
goods,  or  to  enter  into  contract,  on  his  sole  and  exclusive  credit,  with 
third  persons ;  and,  on  the  other  hand,  it  is  equally  competent  f oi 
them  to  rely  on  that  exclusive  credit,  and  either  to  refuse  to  contract 
with  the  firm,  or  to  exonerate  the  firm  from  all  liability  upon  any  con- 
tract which  would  otherwise  bind  the  firm  as  being  for  their  account 
and  benefit.  Story,  Partn.  §  134.  To  any  transactions  not  relating 
to  the  partnership  business,  although  made  by  Hale  in  the  name  of 
the  partnership,  the  partners  would  not  be  bound,  except  by  express 
assent.  Partners  cannot  be  bound  by  implication.  Mercein  v.  Mack, 
10  Wend.  464;  Eastman  v.  Cooper,  15  Pick.  290.  Again,  "if  a  per- 
son contract  with  an  individual  partner,  in  a  matter  unconnected  with 
tho  partnership  business,  the  firm  will  not  be  bound.  Golly.  Partn.  § 
483,  note  3.  We  cite  these  general  principles  for  the  purpose  of 
shoeing  that  the  connection  of  Hale  and  the  defendants  in  business 
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as  partners,  draws  to  it  no  implied  liability,  and  therefore  each  re* 
latioDS  of  business  establish  no  other  rule  in  this  case  than  that  to  be 
applied  to  strangers  having  equal  knowledge.  v 

We  proceed,  then,  to  examine  the  question  how  far  a  liability  at- 
taches if  a  debtor  silently  delivers  his  check  to  his  creditor,  and  know- 
iDg  at  the  time  the  drawee  of  the  oheck  to  be  ''in  embarrassed  cir-» 
cumstances."  Just  what  condition  this  unhappy  state  of  facts  consists 
of  we  are  left  in  uncertainty,  and  consequently  a  mere  knowledge  of 
that  condition  is  difficult  to  define.  The  term  "insolvency"  has  a 
technical  signification,  about  which  there  can  be  no  discussion.  It  is 
a  condition  which,  if  known  to  the  makers  of  the  check,  would  fix  the 
liabilities  upon  them,  unless  by  acts  the  payee  waived  or  lost  hi& 
rights  after  receiving  the  check.  But  mere  "embarrassment"  is  no 
legal  term,   and  has  no  legal  signification.     A  man  may  be  em* 

barrassed  to-day  and  unembarrassed  to-morrow.  The  word, 
*433    taken  in  its  ordinary  meaning  concerning  ^financial  affairs, 

does  not  have  any  definite  description  of  condition,  but  the 
term  "insolvency"  bears  a  precision  of  condition  to  which  the  law  at- 
taches a  character.  Nor  are  we  able  to  determine  what  notice  the 
defendants  had  of  the  embarrassment  referred  to, — whether  mere 
nunor  or  otherwise.  The  presumption  is  that  the  decision  is  correct, 
and  we  confidently  insist  that  the  finding  of  the  referee  justifies  no 
argument  charging  a  knowledge  of  insolvency  on  the  part  of  the  de- 
fendants. 

"An  action  does  not  lie  against  the  drawer  of  the  check  until  he  has 
notice  of  the  presentment  and  non-payment  of  the  check."     Harker 
?.  Anderson,  21  Wend.  372.     We  claim  that  the  circumstances  here 
are  equivalent  in  law  to  a  presentment  and  payment  of  the  check. 
In  the  first  place,  at  the  time  of  the  transaction,  the  defendants  had 
standing  to  their  credit  on  the  books  in  said  bank  a  sum  more  than 
sufficient  to  pay  said  check ;  and,  secondly,  a  portion  of  that  balance 
sufficient  in  amount  was  appropriated  to  pay  the  check  of  $25,000, 
and  that,  too,  under  the  direction  of  the  payee  of  the  check.     If  the 
Bom  of  $25,000  had  been  paid  in  money  when  the  check  was  pre- 
sented, and  the  money  redeposited  immediately  by  the  payee,  as- 
suredly the  plaintiff  would  admit  the  discharge  of  the  drawers.    What 
is  the  effect,  however,  of  the  failure  to  withdraw  the  funds,  and  in- 
stead the  transfer  on  the  books  of  the  bank,  as  shown  by  the  facts  ? 
"A  check  is  always  supposed  to  be  drawn  against  funds,  and  there  is 
much  authority  for  holding  it  to  be,  in  some  respects,  an  appropria- 
tion of  those  funds.     The  funds  cannot  properly  be  withdrawn  by  the 
drawer.**     2  Pars.  Notes,  59,  note  i;  Chapman  v.  White,  2  Sold. 
412;  Ballard  v.  Bandall,  1  Gray,  605.     If  a  bill  or  oheck  is  sent  to 
the  drawee  to  be  passed  to  the  credit  of  the  sender,  and  is  so  credited, 
the  bill  or  check  is  discharged,  and  can  no  longer  be  negotiable. 
Savage  v.  Merle,  5  Pick.  83.     "But  insolvency  of  the  drawer  is  al- 
most the  only  case  in  which  the  drawer  is  a  loser,  so  that  he  is  dis- 
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charged  on  a  oheok."    Harbeok  y.  Craft,  4  Duet,  122.    Hale  being 
the  banker  of  both  the  drawer  and  holder  oi  the  check,  received 
*434    it  as  the  ""agent  of  the  holder,  and  not  of  the  drawer.     3  Pars. 
Notes,  77,  note  u. 

The  law  impoaes  upon  the  holcfer  of  a  check  certain  obligations,  if 
he  would  have  recourse  against  the  drawer.  He  must  present  it 
within  a  reasonable  time.  This  check  was  presented  and  paid.  It  is 
not  true  (see  referee's  findings)  that  the  check  was  indorsed  by  S.,  S. 
&  Go.  "at  Hale's  request. "  ?.,  S.  &  Go.  kept  their  accounts  with  Hale. 
This  transaction  was  precisely  like  those  of  the  previous  months.  The 
exhibit  attached  to  the  record  shows  that  the  estimates  for  May 
and  June  were  deposited  about  the  same  time  in  the  month  a8>  this. 
Now,  S.,  S.  &  Go.  drew  at  least  $10,000  of  this  check,  and,  for  all 
that  appears,  may  have  drawn  out  $25,000  after  the  deposit.  In- 
deed, there  is  nothing  to  show  but  that  they  could  have  drawn  out 
every  dollar  before  Hale  closed  his  doors.  How  much  S.,  S.  &  Go. 
had  to  their  credit  when  this  $25,000  was  deposited  does  not  appear. 
There  may  have  been  $10,000,  $20,000,  or  $30,000.  The  referee 
does  not  even  pretend  that  this  amount  of  $15,289.26  was  the  balance 
due  upon  their  check.  On  the  contrary,  he  distinctly  says  this  was 
the  balance  due  on  th^ir  ^'said  bank  account,"*  viz.,  their  general  ac- 
count. To  make  defendants  in  error  liable  upon  such  a  state  of  facts 
is  going  much  further  than  has  ever  before  been  claimed. 

The  election  of  the  assignee,  Watkins,  to  pursue  the  estate  of  the 
bankrupt.  Hale,  (without  discussing  the  effect  of  such  acts  and  dec- 
larations upon  his  rights,)  certainly  leaves  the  claim  where  it  would 
at  present  be  error  to  find  otherwise  than  as  reported  by  the  referee ; 
because  Watkins  proved  up  the  claim^  with  interest,  to  the  date  of 
filing  the  petition  in  bankruptcy  against  Hale,  and  received,  in  June, 
1872,  of  said  estate,  $2,388.50;  and  while  the  estate  is  not  settled, 
this  court  is  asked  to  adjudge  him  $16,736.67,  being  the  balance  upon 
deducting  the  payment  above  mentioned.  He  must  show  in  any 
event  the  funds  of  Hale  exhausted,  even  if  he  could  maintain  his 
suit,  and  hold  the  defendants,  the  drawers  of  the  check,  liable. 

^435  *Brewer,  J.  This  is  a  proceeding  to  reverse  the  judgment 
of  the  district  court  of  Wyandotte  county,  based  upon  the  re- 
port of  a  referee.  Before  us  are  the  pleadings,  the  findings,  and  con« 
elusions  of  the  referee,  and  the  judgment.  The  testimony  is  not 
preserved.  The  following  quotation  from  the  report  of  the  referee 
presents  all  the  facts  bearing  upon  the  question  raised  and  discussed 
by  counsel : 

'*And  I  further  find  that  at  the  same  time  I  tried  the  issues  be- 
tween the  several  defendants  herein,  and  took  an  account  between 
the  said  Thomas  A.  Shaw,  Stephen  S.  Sharp,  and  Louis  Hammer- 
slaugh,  constituting  the  firm  of  Sharp,  Shaw  &  Co.,  and  the  said  Levi 
Parsons,  Francis  Skiddy,  H.  A.  Johnson,  David  Crawford,  Jr.,  August 
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Brimoni,  Shepazd  6ftiid]7»  and  Bobert  S.  Stevene,  partnerB  nnder  the 
style  ol  the  Laod-gximt  Bailway  &  Trust  Company,  aa  to  aJkl  matters 
of  ftOGoant  pot  in  issue  between  them  herein;  and  I  find  that  before 
the  oommenoement  of  this  aotion  the  said  account  of  Sbaorp^  Shaw  & 
Co.  yms  assigned  to,  and  all  title  thereto  vested  in»  the  defendant 
John  Q.  Watkins,  vid  on  said  account  I  find  due  to  said  Watkins,  as 
assignee  of  said  Sharp,  Shaw  &  Co.,  (8,059.41;  and  I  find  that  the 
said  Watkinff  is  entitled  to  judgment  against  the  said  defendants 
Parsons,  Skiddy,  Johnson,  Crawford,  Belmont,  Gandy,  and  Stevens 
for  the  said  sum  of  $3,059.41,  with  interest  from  the  date  of  this  re* 
port  at  seven  per  cent,  per  annum,  and  costs,  as  hereinafter  stated. 
"And  I  further  find  as  facts  in  this  cause  that  the  charge  of  $25,- 
OOO  made  by  said  Land-grant  Bailway  &  Trust  Company,  and  dated 
Aagust  12,  1869,  (appearing  upon  Schedule  A,  hereto  attached,)  was 
for  a  check  drawn  by  said  Land-grant  Bailway  &  Trust  Company,  by 
their  agent,  A.  P.  Bobinson,  upon  the  bank  of  Hiram  F.  Hale,  by 
the  name  of  fiale  &  Bice,  bankers,  (that  being'  the  name  in  whioh 
said  Hale  did  business  as  a  banker,  and  the  bank  being  solely  the 
bank  of  said  Hale,)  payable  to  Sharp,  Shaw  &  Co.,  or  order;  that 
said  Hale  then  owned  an  interest  in  the  copartnership  called  the 
Land-grant  Bailway  &  Trust  Company,  but  kept  said  bank  on  bis  sole 
aceonnt,a8  his  individual  business;  that  said  Land-grant  Bailway  & 
Trust  Company  were  keeping  funds  in  said  bank  by  drawing 
^436    drafts  on  New  York  in  its  *favor,  and  delivering  the  same  to 
said  bank,  and  were  making  monthly  payments  for  work  to. 
Sharp,  Shaw  t  Co.,  by  drawing  checks  upon  said  bank;  that  Sharp, 
Shaw  &  Co.  at  the  same  time  kept  their  funds  in  said  bank ;  that 
on  the  twelfth  of  August,  1869,  the  said  A.  P.  Bobinson,  as  such  agent, 
drew  a  check  on  said  bank  for  $25,000,  payable  to  Sharp,  Shaw.  & 
Co.,  or  order,  and  placed  the  same  in  said  bank  for  Sharp,  Shaw  & 
Co.,  who  soon  after  took  the  same,  and  indorsed  it,  and  caused  the 
amount  thereof  to  be  placed  to  their  credit  on  the  books  of  the  bank ; 
that  at  the  time  said  check  was  deposited  by  said  Bobinson,  and  in- 
dorsed by  said  Sharp,  Shaw  &  Co.,  and  placed  to  their  credit,  said 
Hale  was  insolvent,  and  afterwards,  and  on  or  about  the  seventeenth 
of  the  same  month,  stopped  business  as  a  banker;  that  at  the  time 
he  80  stopped  business  he  was  indebted  to  said  Sharp,  Shaw  &  Co. 
on  their  said  bank  account  in  the  sum  of  $15,289.26;  that  at  the 
time  said  check  was  made  and  deposited  in  Hale's  bank«  and  when 
the  same  was  indorsed  by  Sharp,  Shaw  &  Co.,  and  credited  to  them  , 
on  the  books  of  the  bank,  said  Hale  had  knowledge  of  his  insolvency, 
and  at  the  same  time  the  said  Land-grant  Bailway  &  Trust  Com* 
pany,  and  A.  P.  Bobinson,  their  agent,  had  notice  that  he  was  em- 
banassed  in  his  finances,  and  said  Sharp,  Shaw  &  Co.  had  no  such 
knowledge  or  notice;  that  at  the  time  said  check  of  $25,000  was  so 
drawn,  delivered,  indorsed,  and  credited  to  Sharp,  Shaw  &  Co.  said 
Ijand-grant  Bailway  &  Trust  Company  had  a  balance  in  their  favor, 
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owing  by  said  Hale  to  them,  standing  to  their  credit  upon  the  books 
of  the  bank,  more  than  safficient  in  amount  to  pay  the  said  check  of 
$25,000;  that  afterwards  the  said  Hale,  having  been  adjudged  a 
bankrupt  in  the  United  States  district  court  for  the  district  of  Kan- 
sas, the  defendant  Watkins,  after  the  assignment  of  the  said  demand 
to  him,  proved  up  in  said  court,  as  assignee  of  said  Sharp,  Shaw  & 
Co.,  and  as  a  debt  due  from  said  Hale  to  said  Sharp,  Shaw  &  Co., 
the  balance  qf  bank  account  so  due  from  said  Hale  to  them,  includ- 
ing said  check  of  $25,000,  as  credit  to  them,  and  the  same  was  so 
proved  up  and  established  at  the  amount  of  $19,107.96,  including 
interest  to  the  time  of  filing  the  petition  in  bankruptcy;  that  after- 
wards, in  June,  1872,  the  said  Watkins  received  on  said  debt,  as  a 
dividend  of  assets  of  bankruptcy,  the  sum  of  $2,388.50,  said  bank- 
rupt's estate  not  having  then  been  fully  settled. 
♦437  "And  I  further  report  that  I  allowed  said  check  of  $25,*000 
as  a  payment  by  said  Land-grant  Railway  &  Trust  Company 
to  Sharp,  Shaw  &  Co.  in  stating  said  accounts.  I  append  hereto  a 
schedule  marked  <A,'  of  the  accounts,  both  debit  and  credit,  as  kept 
by  the  Land-grant  Railway  &  Trust  Company,  passed  upon  by  me, 
with  such  charges  as  were  rejected  by  me  marked  'Rejected*  in  the 
margin,  all  the  other  items  of  the  account  having  been  allowed,  which 
schedule  is  a  part  of  this  report.  And  I  further  find  that  the  plain- 
tiffs are  entitled  to  recover  from  the  defendants  Shaw  and  Sharp  the 
costs  of  recovering  judgment  upon  the  note  and  niortgage  in  their  fa- 
vor, and  the  defendant  Watkins  is  entitled  to  recover  the  costs  of 
stating  the  account  and  recovering  the  judgment  in  bis  favor.  AU 
which  is  respectfully  submitted.  • 

**  January  2,  1878.  Nelson  Cobb,  Referee.** 

We  think  the  referee  was  right  in  his  conclusions,  and  that  the 
judgment  must  be  affirmed.  The  authorities  cited  by  the  learned 
counsel  for  plaintiff  in  error  are  not  in  point.  Under  what  circum- 
stances the  receipt  of  a  check  operates  as  payment  is  a  question  of 
wide  limit,  but  one  into  which  it  is  not  necessary  in  this  case  to  en- 
ter; for  here  the  check  was  both  received  and  used,  and  for  aught 
that  appears  in  the  record  the  entire  amount  of  money  it  called  for 
also  received  and  used.  The  check  was  drawn  on  the  twelfth  of  August, 
was  received  by  the  payees,  deposited  in  Hale's  bank,  and  the  amount 
passed  to  their  credit.  It  nowhere  appears  what  transaction  took 
place  during  the  ensuing  five  days  prior  to  the  suspension  of  the  bank, 
between  the  bank  and  Sharp,  Shaw  &  Co.  Many  times  the  amount 
of  this  check  may  have  been  drawn  and  used  by  them.  The  bank 
continued  in  business,  and  we  must  presume  honored  and  paid  checks 
as  presented.  Evidently  there  were  some  transactions,  for  while  the 
amount  of  the  check  was  $25,000,  the  balance  due  Sharp,  Shaw  <& 
Co.  at  the  time  of  suspension  was  less  than  $16,000.  If  Robinson, 
instead  of  leaving  the  check  for  Sharp,  Shaw  &  Co.,  bad  drawn  the 
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money,  and  given  it  to  tbem,  and  they  had  then  deposited  it  in  the 
bank,  or  if  they,  on  receipt  of  the  check,  had  themselves  drawn  the 
money,  and  then  deposited  it,  there  would  be  no  question  as  to  the 
payment.  No  more  can  there  be  if,  af  fcer  depositing  the  check  to 
*438  their  credit,  they  drew  the  amount  *thereof'Out  on  their  own 
checks.  Indeed,  by  the  deposit  of  the  check  to  their  credit,  the 
latter  had  performed  its  office,  and  had  become  a  dead  instrument. 
Tbey  had  elected  to  take  the  bank  as  their  debtor,  rather  than  the 
defendants  in  error;  and  even  if  there  were  no  subsequent  transactions 
between  them  and  the  bank,  it  might  well  be  questioned  whether  they 
coald  recover  of  the  drawers.  Certainly  they  could  not  without  proof 
of  tSe  actual  loss.  And  where  a  party  both  receives  and  uses  a 
check,  the  presumption  is  that  he  realized  the  full  amount  thereof, 
and  if  thereafter  he  seeks  to  recover  the  amount  from  the.  drawers,  it 
is  incumbent  on  him  to  show  that  he  did  in  fact  fail  to  realize. 

This  appearing  to  us  as  a  fatal  objection  to  the  plaintiff's  right  of 
recovery,  it  is  unnecessary  to  consider  the  other  questions  discussed* 

The  judgment  will  be  affirmed. 

(Ail  the  justices  concurring.) 


Thomas  W.  TaUiMah  and  others  v.  Emelinb  M.  Jones. 

July  Terra.  1874. 

1.  Instmotions :  Irrelevant:  Effect  of.  Where  the  trial  court  gives  an 
instruction  to  the  Jury  which  is  good  law  in  the  absti'act,  but  which  is 
irrelevant,  and  not  applicable  to  the  case  under  th^  evidence,  the  court 
does  not  commit  such  an  error  as  will  require  a  reversal  of  the  judgment, 
unless  the  irrelevant  instruction  may  have  misled  the  jury,  or  unless  it 
may  in  some  way  have  prejudiced  the  rights  of  the  plaintiff  In  error. 
[Kansas  City,  Ft.  S.  &  G.  R.  Co.  v.  Hay,  31  Kan.  178;  8.  C.  1  Pac.  Rep. 
766.] 

t  Married  Women:  Contracts  of.  Any  married  woman,  under  section 
4  of  the  married  woman's  act,  whether  she  previously  has  any  separate 
estate  of  her  own  or  not,  may  carry  on  any  trade  or  business;  and  for  the 
purposes  of  carrying  on  such  trade  or  business  may  purchase  on  credit 
such  property  as  is  necessary  to  carry  on  such  trade  or  business,  and 
may  hold  the  same  as  her  sole  and  separate  property.  [Miner  v.  Pearson « 
16  Kan.  28;  Parker  v.  Bates,  29  Kan.  598. J 

S*  Trespass:  Mortgaged  Property:  Damages*    The  mere  fact  that  one 

person  mortgages  goods  to  another  does  not  authorize  any  person  ex* 

^   cept  the  ^mortgagee,  or  some  person  claiming  under  him,  to  take  the 

property  from  the  mortgagor:  and  if  any  such  person  other  than  the 

mortgagee,  or  some  person  claiming  under  him,  does  so  take  said  property, 

be  is  liable  for  more  than  merely  nominal  damages. 

Snor  from  Bourbon  district  court. 

Action  by  Emetine  M.  Jones  to  recover  the  value  of  a  stock  of 
goods  seized  and  sold  by  Tallman^  as  sheriff,  on  an  execution  issued 
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on  a  judgment  against  D.  B.  Cobb  and  Edward  Jones,  partners  as 
Cobb  &  Jones.  The  goods  were  alleged  to  be  worth  $3,000.  Cobb 
&  Jones  had  kept  a  dry-goods  store  in  the  town  of  Marmaton  from 
1864  to  1870,  when  they  were  sold  out  under  execution  by  one  of 
their  creditors.  Their  stock  of  goods  was  bought  at  such  sale  by  one 
Foster,  who  carried  on  business  as  a  merchant,  in  the  same  store- 
room formerly  occupied  by  G.  &  J.,  until  August,  1871.  Foster  did 
not  give  personal  attention  to  said  business,  but  intrusted  its  man- 
agement to  said  Edward  Jones,  as  his  agent.  In  August,  1871,  Fos- 
ter sold  his  stock  of  goods  to  said  Emeline  M.  Jones,  who  was  the 
wife  of  said  Edward  Jones,  and  said  Edward  from  that  time,  as  ^ent 
and  clerk  for  his  wife,  remained  in  the  store,  and  assisted  in  the 
management  of  the  business.  In  February,  1872,  Tallman,  as  sher- 
iff, took  the-  goods  in  said  store,  and  sold  them  at  sheriff's  sale  for 
$1,481.12.  The  goods  were  seized  under  an  execution  in  favor  of 
the  administrator  of  D.  Foreman,  issued  upon  a  judgment  against 
Cobb  &  Jones,  which  was  rendered  by  the  district  court  of  Bourbon 
county,  in  July,  1871.  At  the  time  the  sheriff  made  the  levy  said 
Edward  Jones  was  in  charge  of  said  store,  conducting  the  business 
thereof.  It  was  claimed  on  the  part  of  the  sheriff  (representing  the 
execution  creditor)  that  the  goods  were  in  the  possession  of  said  Ed- 
ward Jones,  and  that  they  belonged  to  him,  and  not  to  his  wife.  The 
action  was  against  the  sheriff,  and  his  sureties  on  his  oiScial  bond, 
and  was  tried  at  the  December  term,  1872,  of  the  district  court,  (C. 
W.  B.,  judge  pro  tem.^  presiding.)     The  jury  found  in  favor  of  the 

plaintiff,  and  assessed  her  damages  at  $1,915.50.    New  trial 
*440     ^refused,  and  judgment  on  the  verdict. 

McComas  dk  MeKeighan,  for  plaintiffs  in  error. 
The  district  court,  among  other  things,  gave  to  the  jury  the  follow- 
ing instruction:  "The  exclusive,  peaceable  possession  of  goods  and 
chattels,  under  a  claim  of  ownership,  is  primu  facie  evidence  of 
ownership,  and  a  person  in  such  possession  may  maintain  an  action 
against  a  mere  trespasser,  and  recover  the  full  value  of  such  goods.'* 
Now,  the  theory  of  defendant  in  error  was  that  she  purchased  these 
goods,  and  Edwards  Jones  continued  in  possession  of  the  store  as  her 
clerk  and  salesman.  She  says  she  was  in  the  store  when  the  sheriff 
came  in  to  levy,  and  that  Mr.  Jones  had  stepped  out,  while  the  sheriff 
says  she  was  not,  and  that.  Jones  was  in.  Our  claim  is  that  this  sale 
from  Foster  was  to  Edward  Jones,  and  that  the  name  of  his  wife  was 
introduced  to  cover  up  the  goods  from  his  creditors.  This  being  the 
pivot  of  the  dispute,  what  light  does  this  instruction  throw  upon  the 
case  ?  None.  To  give  it  any  application  to  the  case,  you  must  as- 
sume that  this  possession  of  Jones  iu  the  store  was  not  in  fact  and 
truth  his  own  possession,  but  that  of  his  wife,  held  for  her  as  her 
agent,  and  that  the  sheriff,  who  represents  the  creditors  of  Jones,  was 
a  mere  trespasser,  without  any  claim  or  color  of  right.  Here  Jones 
had  held  possession  of  these  goods  from  the  eleventh  of  August,  1871,. 
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until  iliey  irere  takea  on  ezeontion.  She  eleims  the  poase^on  was 
hers.  The  creditors  claim  that  it  was  not  hers.  The  theory  of  the 
court  was  that  this  possession  itself  furnished  prima /acta  proof  that 
it  was  her  possession.  This  is  bad  logio,  because  the  right  of  poe- 
sessioii  here,  and  the  ownership  of  the  goods,  must  be  in  the  same 
person;  and  to  assume  the  one,  and  argue  from  such  assumption  the 
eiistence  of  the  other,  is  reasoning  in  a  circle.  Either  this  instruc- 
tion is  justly  liable  to  this  criticism,  or  else  it  simply  asserts  an 
*441  abstract  proposition  of  law  that  has  no  application  to,  and  *can 
perform  no  office  in,  this  case,  except  to  mislead  the  jury. 
The  exact  converse  of  the  doctrine  of  this  instruction  is  true,  namely, 
"posaeasion  by  the  husband  is  supposed  to  be  in  his  own  right  until 
the  contrary  be  made  to  appear."  ''In  a  contest  with  the  husband's 
creditors,  proof  of  the  wife's  interest  must  be  shown  by  clear  evi- 
dence."  Curry  v.  Bott,  53  Pa.  St.  400.  "Where  the  husband  man- 
ages the  store  as  salesman,  the  presumption  is  that  the  goods  belong 
to  him.  If  the  wife  claims  as  her  separate  property  against  her  hus- 
band's creditors,  she  must  satisfy  the  jury,  by  clear  and  indisputable 
eddencSy  that  the  goods  in  question  were  her  own  separate  property. " 
Welch  V.  Kline,  67  Pa.  St.  428;  Qnidort's  Adm'r  v.  Pergeaux,  18  N. 
J.  Eq.  472;  Hurlburt  v.  Jones,  25  Cal.  225;  Otey  v.  McAfee's  Adm'r, 
38  Miss.  350 ;  Winter  v.  Walter,  37  Pa.  St.  155 ;  Gillespie  v.  Miller, 
Id.  247;  Black.  V.  Nease,  Id.  433. 

Instructions  asked  by  the  plaintiff  in  error,  and  refused,  present 
this  question :     Where  a  married  woman  has  no  separate  property 
irhatever,  can  she  and  hex  husband,  upon  their  joint  credit,  pur- 
chase a  stock  of  goods  in  the  wife's  name,  to  be  paid  for  out  of  the 
business  to  be  conducted  by  the  husband,  as  her  agent,  when  the 
wife  has  no  separate  estate;  and  are  the  goods  thus  purchased,  and 
the  profits  and  increase  of  the  business  thus  carried  on,  exempt  from 
the  execution  of  the  hnsband's  creditors?     If  this  question  can  be 
answered  in  the  affirmative,  then  the  ruling  of  the  court  was  correct; 
otherwise,  erroneous.    We  say  in  this  case  these  goods  belonged  to  ihe 
husband,  and  we  had  a  right  to  have  this  hypothesis  put  to  the  jury. 
There  are  certain  kinds  of  property  owned  by  a  married  woman  ex- 
empt from  the  control  of  her  husband  and  his  creditors,  (chapter  62, 
p.  563,  Gen.  St. :)    (1)  The  property  owned  at  the  time  of  the  marriage, 
and  the  issues  and  profits  therec^,  are  so  exempt.     (2)  The  earnings  of 
any  nuirried  wonoan  from  any  trade  or  business  carried  on  by  herself 
are  so  exempt.    Bui  with  these  exceptions  the  rights  of  a  married 
woman  are,  in  this  state,  governed  by  the  common  law.     Can  a  man 
who  has  failed  in  business  bny  a  siiock  of  goods  jointly  with  his  wile, 
upon  their  joint  credit,  pay  for  them  out  of  the  profits  and  pro- 
*442    oeeds  of  the  goods,  devote  his  labor  to  carry  on  the  ^business 
as  agent  for  hie  w^e^  and  by  this  device  protect  the  goods  from 
his  creditors  ?    If  the  wife  had  bocigfat  these  goods  upon  credit  given 
^  her,  or  if  the  goods  were  paid  for  in  the  first  place  out  of  her  sep^ 
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arate  pr^pert]^,  and  if  the  businesB  bad  been  ini^reased  by  the  labor 
of  the  husband,  the  law  might  be  different;  but  the  doctrine  of  the 
district  court  was  that  where  the  wife  and  the  husband  purchased 
the  goods  in  the  first  place  upon  their  joint  credit,  and  where  the 
business  was  conducted  and  managed  by  the  husband,  the  wife  hav- 
ing no  separate  estate,  and  adding  nothing  to  the  stock  by  her  labor 
or  services,  that  still  she  might  own  the  goods  as  against  her  hus- 
band^s  creditors.  We  think  this  very  question  is  decided  in  the  case 
of  Baringer  v.  Stiver,  decided  by  the  supreme  court  of  Pennsylvania, 
(4  Amer.  Law  Beg.  559.)  See,  also,  Wilson  v.  Loomis,  55  111.  352; 
Fisk  V.  Wright,  47  Mo.  351. 

In  this  case  the  goods  were  mortgaged  by  the  defendant  in  error 
and  her  husband  to  L.  P.  Foster.  If  the  goods  in  fact  were  purchased 
by  her  as  she  claimed,  then  under  this  mortgage  "the  legal  title  thereto" 
was  in  Foster,  the  mortgagee.  Gen.  St.  c.  68,  §  15.  If  the  "right 
of  possession"  and  "the  legal  title"  to  this  property  was  in  Foster  at 
this  time,  there  being  no  stipulation  in  the  mortgage  to  the  contrary, 
then  the  only  interest  the  defendant  in  error  could  have  was  a  mere 
equity  of  redemption,  and  the  court  should  have  given  the  instructions 
asked  for  by  plaintiffs  in  error  upon  this  point. 

This  court  will  take  judicial  notice  that  M.  V.  Voss  is  judge  of 
this  district,  and  not  G.  W.  Blair.  Planing  M.  L.  Co.  v.  City  of 
Chicago,  56  111.  304. 

HuUtt  dt  MeClevertyt  for  defendant  in  error. 

We  submit  there  is  no  error  shown  by  the  record  prejudicial  to 
plaintiffs  in  error.  The  law  undoubtedly  is,  in  Kansas,  that  a  mar- 
ried woman  may  acquire  and  hold  property  free  and  clear  of  all  lia- 
bilities of  the  husband.  The  question  presented  to,  and  decided  by, 
the  jury  was,  who  was  the  owner  of  this  stock  of  goods?  They  an- 
swered it  by  their  verdict  in  favor  of  the  defendant  in  error. 
*443  The  question  of  ^possession  was  a  fact,  submitted  to  the  jury, 
.  and  their  verdict  is  conclusive.  There  was  no  intimation  of 
any  kind  given  by  the  court  as  to  who  had  pos8ession,-«-eith6r  this 
defendant  in  error,  or  her  husband,  Edward  Jones. 

The  instructions  asked  by  plaintiff  in  error,  whether  good  law  or 
not,  make  no  figure  in  this  action.  The  evidence  shows  that  the  de- 
fendant in  error  was  purchaser  of  the  original  stock  of  goods,  and  all 
subsequent  purchases.  And  it  also  shows  a  want  of  any  evidence  of 
increase  or  profit,  either  by  the  skill  and  labor  of  the  husband,  or 
otherwise.  We  submit  that  said  instructions  asked  by  plaintiffs  in 
error  are  not  law ;  but  if  they  are,  there  was  no  evidence  to  warrant 
the  court  in  submitting  them  to  the  jury. 

The  mortgage  executed  by  defendant  in  error  and  Edward  Jones 
to  Foster  embraced  both  real  and  personal  property,  and  was  exe- 
cuted by  the  husband  and  wife  because  required  by  Foster  in  mak- 
ing sale  to  defendant  in  error,  and  has  no  bearing  in  this  case 
to  relieve  plaintiff  in  error  from  bis  liability.    The  jury  having  de- 
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e;ded  Mrs.  £.  M.  Jones  to  have  had  the  possession  of  the  goods 
taken  in  execution,  the  sheriff  finds  no  defense  in  showing  title  in 
Foster. 

The  court  will  not  only  take  judicial  notice  that  M.  Y.  Yoss  is 
jadge  of  this  district,  bat  will  also  conclude  that  G.  W.  Blair  was 
the  lawful  judge  pro  tern.,  unless  the  contrary  appear.  The  case 
cited  by  counsel  for  plaintiffs  in  error,  (Planing  M.  L,  Co.  v.  City  of 
Chicago,  supra,)  merely  decides  that  under  their  practice  a  bill  of 
exceptions  must  contain  the  style  and  term  of  court  allowing  the 
same. 

Yalhntine,  J.     The  plaintiff  in  error,  Thomas  W.  Tallman,  who 
was  defendant  below,  was  sheriff  of  Bourbon  county.     He  levied  an 
execution  on  a  stock  of  goods,  and  sold  the  same  as  the  property  of 
Edward  Jones.     Afterwards,  Emeline  M.  Jones,  the  defendant  in 
error,  plaintiff  below,  and  wife  of  said  Edward  Jones,  sued  said  Tall- 
man  for  the  value  of  said  goods.     The  real  question  litigated 
•444     was,  who  *did  said  goods  belong  to, — to  Edward  Jones,  or  to 
his  wife,  Emeline  M. .Jones?     The  sheriff  found  the  goods  in 
the  possession  of  Edward  Jones,  but  Emeline  M.  Jones  claimed  the 
same  as  her  property.     She  claimed  that  they  were  in  the  posses- 
sion of  Edward  Jones  merely  as  her  agent,  and  therefore  that  his 
possession  was  in  fact  her  possession.     The  court  below  instructed 
the  jury  that  "the  exclusive,  peaceable  possession  of  goods  and  chat- 
tels, under  a  claim  of  ownership,  is  prima  facie  evidence  of  owner- 
ship, and  a  person  in  such  possession  may  maintain  an  action  against 
a  mere  trespasser,  and  recover  the  full  value  of  such  goods."     This 
is  good  law  in  the  abstract,  although  we  do  not  see  that  the  instruc- 
tion has  any  application  to  this  c^se.     Mrs.  Jones  did  not  have  pos- 
session of  the  property  at  all,  except  through  her  agent,  Mr.  Jones; 
and  Mr.  Jones,  who  had  actual  possession  of  the  property,  never 
claimed  to  own   the   same.  ^  As  against  every  person  except  Mr. 
Jones,  or  some  other  person  claiming  under  him,  Mrs.  Jones  had 
eonstruotively  the  legal  possession  of  the  property;  for  as  against 
snch  persons  the  possession  of  Mr.  Jones  was  merely  the  possession 
of  Mrs.  Jones.     But  as  against  Mr.  Jones,  or  some  person  claiming 
under  him,  Mrs,  Jones  did  not  have  possession  of  the  property  at  all, 
or,  at  most,  she  did  not  have  that  kind  of  possession  which  proves 
ownership.     In  the  present  case  the  sheriff  claims  under  Mr.  Jones 
by  virtue  of  said  execution  and  levy,  and  therefore  has  a  right  to 
rely  upon  Mr.  Jones'  actual  possession  of  the  property;  and  hence 
we  thmk  the  instruction  is  inapplicable  to  the  present  case.     Actual 
possession  and  ownership  were  not  united  in  the  same  person,  as 
they  should  be  in  order  to  prove  a  prima  facie  case  of  ownership. 
Bat  the  instruction  is  merely  inapplicable.     We  cannot  see  how  it 
could  have  misled  the  jury,  or  in  any  other  manner  have  prejudiced 
the  rights  of  the  plaintiff  in  error.     The  court  below  did  not  give  the 
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slightest  intimation  as  to  who  had  the  possession  of  saiid  property*. 
The  court  did  not  even  intimate  that  the  possession  of  Mr.  Jones 
could,  under  any  circumstances,  be  construed  to  be  the  pes* 
*445  session  of  Mrs.  Jones.  ^Besides,  there  was  ample  evidence 
besides  possession,  and  even  against  the  possession,  of  Mr. 
Jones,  to  prove  prima  facie  that  Mrs.  Jones  was  the  owner  of  the 
goods,  and  there  was  nothing  ahovm  to  rebut  this  prima  facie  case.  The 
evidence  clearly  shows  that  Mrs.  Jones  purchased  said  goods  herself, 
and  for  herself,  and  that  she  purchased  them  from  a  person  not  her 
husband,  and  that  her  husbknd  did  not  and  was  not  to  pay  for  them. 
She  was  to  pay  for  them.  She  purchased  th'em,  however,  on  credit; 
and  she  and  her  husband  gave  their  promissory  notes,  and  a  mort- 
gage on  the  goods  and  on  a  certain  piece  of  real  estate  to  secure  the 
deferred  payment  for  the  goods.  And  prior  to  the  purchase  of  said 
goods  Mrs.  Jones  had  no  separate  estate  of  her  own.  In  whom  the 
title  to  said  real  estate  was  vested,  however,  is  not  shown.  Mrs. 
Jones  expected  to  pay  for  said  goods  from  sales  made  thereof,  and 
it  was  not  intended  or  expected  that  Mr.  Jones  should  pay  any  por- 
tion thereof.  Section  4  of  the  married  woman's  act  reads  as  fol- 
lows: 

''Sec.  4.  Any  married  woman  may  carry  on  any  trade  or  business^ 
and  perform  any  labor  or  services,  on  her  sole  and  separate  account ; 
and  the  earnings  of  any  married  woman,  from  her  trade,  business^ 
labor,  or  services,  shall  be  her  sole  and  separate  property,  and  may 
be  used  and  invested  by  her  in  her  own  name."   Gen.  St.  563. 

And  under  the  facts  of  this  case  and  the  foregoing  statute  the  only 
questions  to  be  considered  are  as  follows:  First,  Is  said  'section  4 
confined  in  its  application  to  such  married  women  only  as  have  sepa- 
rate estates,  or  may  it  apply  to  "any  married  woman"  who  "may 
carry  on  any  trade  or  business  on  her  sole  and  separate  account?" 
Second.  If  said  section  may  apply  to  any  married  woman,  then  may 
a  married  woman  who  has  no  separate  estate  prior  to  her  entering 
into  trade  or  business,  purchase  property  to  carry  on  such  trade  or 
business,  and  make  that  property,  as  well  as  her  subsequent  earnings 
from  such  trade  or  business,  her  sole  and  separate  property  ?  We 
must  answer  both  these  questions  in  the  afQrmative.  The 
*446  statute  provides  that  "any  married  woman"  (and  this  in*clude8 
all  married  women)  "may  .carry  on  any  trade  or  business," 
etc.;  and  if  "any  married  woman  may  carry  on  any  trade  or  busi- 
ness," then,  by  necessary  and  unavoidable  implication,  she  must  be 
allowed  to  possess  and  own  everything  necessary  to  carry  on  that 
trade  or  business.  Other  portions  of  the  married  woman's  act  pro- 
vide for  a  married  woman  owning  other  property  separate  and  apart 
from  her  husband.  For  instance,  section  1  of  said  act  provides  that 
all  property  owned  by  a  woman  prior  to  her  marriage,  and  the  rents, 
issues,  profits,  and  proceeds  thereof,  and  all  property  which  may  come 
to  her  by  ddscent,  devise,  bequest,  or  the  gift  of  any  person  except 
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her  husband,  shall  be  and  remain  her  sole  and  separate  property. 
The  latter  part  of  said  section  4:  provides  that  *'the  earnings  of  any 
mArried  woman  from  her  trade,  busjuaess^  labor,  or  services  shall  be 
her  sole  and  separate  property."  While  the  first  part  of  said  section 
i  pro^des,  as  ire  have  before  said,  by  necessary  and  nnavoidable  im- 
plication, that  all  property  necessary  to  carry  on  the  trade  or  busi- 
ness of  a  married  woman  may  be  owxied  by  her,  and  be  her  sole  and 
separate  property,  she  may  ©ever  before  have  owned  any  property, 
and  althoagh  she  may  have  had  to  purchase  such  property  on  credit. 
Any  other  construction  of  the  statute  would  be  virtually  saying  that 
no  married  woman  except  such  as  previously  have  a  separate  estate 
of  their  own  can  engage  in  any  kind  of  trade  or  business. 

The  mere  fact  that  Mrs.  Jones  mortgaged  said  goods  does  not  au- 
thorize any  person  except  her  mortgagee,  or  some  person  claiming 
onder  him,  to  take  the  property  from  her ;  and  if  any  such  person 
other  than  the  mortgagee,  or  some  person  claiming  under  him,  does 
so  take  said  property,  he  is  liable  for  more  than  merely  nominal 
damages. 

Counsel  for  plaintiffs  in  erro^  say  in  their  brief  as  follows :  ''This 
court  will  take  judicial  notice  that  il.  V.  Yoss  is  judge  of  this  dis- 
trict, and  not  G.  W.  Blair."  What  is  meant  by  this  language  it  is 
difficult  to  understand.  There  is  nothing  in  the  record,  ex- 
*447  cept  a  certain  bill  of  exceptions,  that  *shows  thiett  the  case 
was  tried,  or  judgment  rendered,  by  any  person  except  the 
legolar  judge  of  the  district  court  of  Bourbon  county.  On  the  con- 
trary, the  record,  with  the  exception  of  said  bill  of  exceptions,  would 
seem  to  show  that  the  case  was  regularly  tried  and  judgment  ren- 
dered by  the  regular  judge  of  said  court.  It  is  true,  said  bill  of  ex- 
ceptions shows  that  the  case  was  tried  and  judgment  rendered  by  G. 
W.  Blair,  judge  pro  tern,  of  said  court ;  but  the  bill  of  exceptions  was 
allowed  and  signed  by  C.  "W.  Blair,  judge  pro  tern.  Now,  if  C.  W. 
Blair  was  not  regularly  selected  as  judge  pro  tern.,  or  if  he  had  no 
aathority  in  the  case,  then  he  could  not  allow  and  sign  said  bill  of 
exceptions,  and  the  same  should  be  stricken  from  the  record ;  and  if 
said  bill  of  exceptions  were  stricken  from  the  record,  then  the  plain- 
tiff in  error  would  not  have  the  shadow  of  a  foundation  upon  which 
to  allege  error.  The  whole  case  of  the  plaintiff  in  error  in  this  court 
is  founded  upon  said  bill  of  exceptions. 

The  judgment  of  the  court  below  must  be  affirmed, 

(All  the  justices  concurring.) 
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Lawrence  Gannon  v.  John  Stevens. 
July  Term,  1874. 

1.  Error:  Immaterial,  Disregarded.    A  court  may  erroneously  allow  ir- 

relevant testimony  to  be  introduced  on  the  trial,  and  may  also  errone- 
ously allow  leading  questions  to  be  put  to  witnesses,  and  yet,  In  some 
cases,  such  errors  of  the  court  may  not  be  of  such  a  substantial  character 
as  to  require  a  reversal  of  the  judgment  of  such  court. 

2.  Evidence:  Circumstantial:  Competency  and  Admissibility.   Where 

a  party  has  no  direct  evidence  to  prove  a  certain  fact  in  issue,  but  has  to 
resort  to  circumstantial  evidence  to  prove  the  same,  great  latitude  must 
be  allowed  in  the  introduction  of  the  evidence,  and  much  that  would  other- 
wise be  irrelevant  will,4n  such  a  case,  be  both  relevant  and  competent. 
For  instance,  where  it  becomes  necessary  (as  in  this  case)  to  show  by 
circumstantial  evidence  who  killed  a  certain  horse,  it  may  be  shown 
*448    *that  the  party  charged  with  the  killing  had  a  motive  as  well  as  oppor- 
tunity to  kill  the  horse,  by  showing  that  the  horse  was  in  the  habit  of 
trespassing,  and  did  immediately  before  the  killing  was  done  trespass, 
upon  the  corn  crop  of  the  party  charged  with  the  killing. 

d.  Witness:  Examination  of:  Leading  Questions.  A  direct  question 
put  to  a  witness,  although  it  may  h6  leading  in  form, — although  it  may 
be  answered  by  "yes"  or  "no,"  or  by  a  simple  affirmative  oi:  negative, — 
if  it  is  upon  some  preliminary  matter  merely  introductory  to  something 
else,  and  does  not  call  for  an  answer  which  will  tend  to  prove  or  dis- 
prove any  issue  in  the  case,  is  generally  not  leading. 

4.  ,    Where  it  has  been  shown  on  the  trial,  as  in  this  case,  that  a 

certain  witness  had  testified  in  chief  and  on  cross-examination  on  a 
former  trial  of  this  same  case,  and  has  since  died,  and  where  the  follow- 
ing question  wiis  then  asked  the  witness,  to-wit:  "Do  you  recollect  her 
testimony  in  chief  on  the  trial  of  that  case?  Answer.  Yes:"  heldt 
that  such  question  is  not  leading. 

5. .    But  even  where  nisi  prlus  courts  allow  leading  questions  to  be 

asked,  still,  as  such  courts  have  such  a  wide  discretion  in  allowing  or 
disallowing  leading  questions  to  be  asked,  appellate  courts  can  seldom 
reverse  their  decisions  for  allowing  such  questions  to  be  asked.  It  can 
only  be  done  where  the  nisiprius  courts  have  manifestly  abused  their 
discretion. 

6.  .  The  court  below  permitted  the  plaintiff  to  put  the  following  ques- 
tion to  his  own  witness,  and  allowed  the  question  to  be  answered,  to-wit: 
"Do  you  recollect  of  testifying  at  Erie  tliat  your  uncle  had  an  axe  on 
his  shoulder  when  he  was  leading  the  horse?  Anstoer.  I  do  not  recol- 
lect.*' Heldf  that  the  court  below  erred  in  permitting  this  question  to 
be  asked  or  answered,  but  tliat  the  testimony  embodied  in  the  answer  is 
not  sufficiently  prejudicial  to  the  rights  of  the  plaintiff  in  error  (defend- 
ant below)  as  to  require  a  reversal  of  the  judgment. 

7.  Evidence :  Question  of  Competency :  Supreme  Court.    Where  it  is 

amply  shown  that  a  certain  person,  now  deceased,  had  "testified'*  as  a 
"witness"  on  a  former  trial  of  this  same  case  that  she  was  examined  in 
chief  and  cross-examined,  and  that  her  "testimony"  was  received  by  the 
court,  and  the  point  is  made  specifically  for  the  first  time  in  the  supreme 
court,  and  was  not  made  in  the  district  court,  it  is  not  necessary  to  show 
more  specifically  that  the  testimony  of  said  deceased  witness  was  given 
under  oath  or  affirmation. 
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8. .    Tlie  death  of  such  former  witness  was  probably  sufficiently  shown 

before  any  evidence  of  what  she  had  tastified  to  was  introduced,  and 

hence  the  court  below  committed  no  error  on  that  account  in  allowing 

said  evidence  to  be  introduced.    But  even  if  her  death  was  not  at  that 

time  sufficiently  shown*  still  it  was  afterwards,  and  during  the  trial, 

shown  by  evidence  that  proved  the  same  beyond  all  doubt,  and  hence 

♦449    it  ^became  wholly  immaterial  whether  the  court  erred  in  allowing  said 

evidence  to  be  introduced  or  not. 

9.  Evidence:  Deoeased  Witness.  It  is  sufHcient  to  prove  the  mhstanoe 
of  what  a  deceased  witness  testified  to  on  the  former  trial,  and  not  nec- 
essary to  prove  his  exact  words. 

Error  from  Neosho  district  court. 

The  action  was  commenced  before  a  justice,  where  Stevens  had 
judgment  for  $185  and  costs.  Gannon  removed  said  cause  to  the 
district  court  by  petition  in  error,  where  the  judgment  of  the  justice 
was  reversed,  and  the  action  retained  for  trial  as  on  appeal.  A  trial 
was  had  before  a  jury  at  the  April  term,  1872,  The  charge  to  the 
jary,  omitting  the  formal  parts,  was  as  follows : 

''(1)  You  are  the  exclusive  judges  of  all  the  facts  in  the  case,  and  for 
yourselves  must  say  what  effect  the  evidence  should  have  upon  your 
minds  in  the  making  up  of  your  verdict.  All  the  circamstances  sur- 
rounding the  several  witnesses  should  be  ^uly  considered  in  weighing 
and  deciding  upon  the  weight  of  evidence. 

"(2)  If  in  your  examination  of  the  testimony  in  this  case  you  should 
be  satisfied  that  any  witness  has  testified  falsely  and  corruptly  in  refer- 
ence to  any  material  fact,  you  should  disregard  the  whole  of  the  testi- 
mony of  such  witness. 

'*(3)  The  defendant  in  this  case  is  charged  with  a  tortious  act, — 
that  of  unlawfully  killing  plaintiff's  horse.  In  cases  of  this  nature 
all  persons  who  aid,  abet^  or  assist  in  the  commission  of  the  tortious  act 
are  regarded  as  principal  actors,  and  are  severally,  as  well  as  jointly, 
responsible  to  the  injured  party  for  damages  sustained  by  such  tortious 
aet. 

*'(4)  The  plaintiff  has  called  witnesses  for  the  purpose  of  proving 
what  Mrs.  Patrick  Gannon,  now  deceased,  testified  to  before  the  jus- 
tice of  the  peace  in  a  former  trial  of  the  case.  While  such  testimony 
is  before  you,  and  properly,  yet  you  are  to  consider  it  with  due  caution, 
looking  to  the  character  of  the  witnesses  who  testified  to  the  decla- 
ration of  deceased,  their  recollection  as  to  the  facts  which  they  at- 
tempt to  detail,  together  with  all  the  surrounding  circumstances." 

Verdict  for  the  plaintiff  for  $150  damages. 
*450    *  C  F.  Hutching$f  for  plaintiff  in  error. 

The  action  was  brought  by  Stevens,  claiming  damages  for  a 
horse  (gelding)  alleged  to  have  been  killed  by  Gannon.  Upon  the  trial 
Stevensy  after  testifying  to  the  ownership,  death,  and  value  of  the 
horse,  produced  as  a  witness  a  young  lad,  Patrick  Gannon,  13  years 
old,  nephew  of  defendant,  who,  after  a  thorough  examination,  failed 
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to  throw  any  light  on  the  matter,  and  spoke  only  of  seeing  defendant 
at  one  time  leading  a  tRare,  and  that  he  ''thought  it  was  his  own  mare.  ** 
Although  it  did  not  appear  that  Stevens  was  taken  by  surprise,  or  had 
any  reason  to  expect  the  witness  would  testify  otherwise,  he  (Stevens) 
was  allowed  to  impeach,  contradict,  and  stultify  his  own  witness, 
both  by  cross-examination,  and  by  the  testimony  of  another  witness. 
His  counsel  asked  the  boy  "if  he  recollected  testifying  at  Erie  that 
his  uncle  .had  an  axe  on  his  shoulder  when  he  was  leading  the  horse  ?" 
This  was  a  direct  attempt  to  impeach  and  vilify  their  own  witness. 
They  did  not  pretend  that  they  were  misled  by  the  witness.  Bat 
if  they  could  be  allowed  to  impeach  their  own  witness,  they  could  not 
be  allowed  to  prejudice  us  by  showing  what  he  had  sworn  to  before. 
That,  certainly,  was  not  competent  testimony. 

Stevens  was  permitted  to  prove  by  witness  Miller  what  the  testi- 
mony of  one  Mrs.  Patrick  Gannon  had  been  before  the  justice  when 
the  case  was  originally  tried.  This  testimony  was  objected  to  by 
Gannonr  on  the  ground  that  no  foundation  had  been  laid  for  the  in- 
tfoduction  of  such  testimony.  We  invoke  a  careful  scrutiny  of  the 
record  on  this  point,  as  we  think  the  district  court  erred  in  admitting 
this  testimony.  Let  us  see  what  foundation  had  been  laid  for  the  in- 
*troduction  of  this  testimony.  The  only  evidence  of  the  death  of  Mrs. 
Patrick  Gannon  was  that  "of  plaintiff,  Stevens :  "I  knew  the  wife  of 
Pat  Gannon.  She  testified  before  'Squire  Williams  in  this 
*451  case.  She  is  dead.  I  did  not  see  her  die,  nor  *see  her  after 
she  was  dead.  I  saw  people  going  there  to  the  funeral  of  old 
Pat  Gannon's  wife.  I  have  not  seen  her  since."  There  was  no  evi- 
dence whatever  as  to  the  nature  of  the  oath,  if  any,  that  was  admin- 
istered to  her.  Although  four  years  had  elapsed  since  the  trial  be- 
fore the  justice,  the  only  proof  of  means  of  recollection,  or  capacity 
to  reproduce  h^r  testimony,  required  by  the  court,  is  in  the  testimony 
of  Miller,  as  follows :  "I  saw  a  woman  at  that  trial  who  said  she  was 
the  wife  of  Pat  Gannon.  She  testified  in  that  case,  f  think,  I*  re- 
member her  testimony  in  chief  and  on  cross-examination."  Upon  this 
foundation  the  witness  was  allowed  to  give,  not  the  testimony  of  Mrs. 
Gannon,  in  her  words,  but  his  opinion  of  what  her  testimony  proved, 
and  was  even  allowed  to  say  what  she  meant  by  her  language,  and 
construe  it  for  the  benefit  of  the  court  and  jury,  as  witness  the  follow- 
ing: "Miller.  She  spoke  about  her  boy,  and  said  he  was  present 
when  defendant  went  by  with  the  horse  and  axe.  Stevens*  Counsel. 
"What  boy  did  she  refer  to?  MUler.  It  is  Piitriok  Gannon, — the 
same  boy  that  testified  before  Williams,  and  testified  here  in  this  case 
to-day."  In  the  cro^s-examination  of  Miller,  his  want  of  medns  of 
knowledge  is  further  shown.  "The  trial  was  in  1868.  I  took  no  min- 
utes in  writing.'  I  have  talked  with  the  attorneys  of  plaintiff  about 
the  testimony  of  Mrs.  Gannon.  I  think  I  have  mentioned  the  ease 
once  or  twice  before,  since  it  was  tried,"  (four  years  before.) 

Next  comes  Williams,  the  justice,  who  is  brought  to  prove  the  same 
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as  MDler;  and,  ftfter  pattitig  to  him  several  qaesUons  about  his  abil- 
ity to  testify  ^'aubstantiaUj/'  all  of  wbieh  he  answered,  ''Yes/'  he  is 
allowed  to  give  his  version  of  Mrs.  Gannon's  testimony.  He  says, 
however:  "I  cannot  remember  what  she  said  on  cross-examination. 
I  do  not  think  I  have  used  one  of  the  words  she  used  when  she  testi- 
fied before  me.  I  could  not  testify  whether  she  said  it  was  a  horse, 
or  a  mare,  I  do  not  recollect  the  testimony  except  what  I  used  in 
making  up  my  judgment.  I  do  not  recollect  what  she  said 
m%  about  bad  feeling  between  herself  and  defendant;  hot  *her 
actions  showed  it.  I  think  there  were  several  questions  asked 
the  witness  on  that  trial  that  she  did  not  answer. " 

It  is  well  settled  that  where  a  party  desires  to  introduce  secondary 
e7idence  he  must  la;  the  foundation  himself,  and  must  show  that  it 
is  the  best  evidence  procurable.  This  rule  is  much  more  inflexible 
when  the  attempt  is  ndade  to  introduce  the  evidence  of  a  deceased 
person,  taken  in  a  former  trial,  than  in  cases  where  the  contents  of 
lost  written  instruments  are  sought  to  be  introduced.  In  this  case 
the  death  of  Mrs.  Patrick  Gannon  was  not  satisfactorily  shown.  There 
was  not  one  particle  of  evidence  to  show  that  any  legal  oath,  or,  in 
fact,  that  any  pretense  of  an  oath,  was  administered  to  her;  and 
without  the  oath  there  is  nothing  to  distinguish  her  statements  from 
common  hearsay.  Instead  of  its  appearing  afiQrmatively  that  Miller 
and  Williams  had  the  requisite  knowledge  to  enable  them  to  testify 
eoneeming  the  alleged  former  evidence  of  Mrs.  Gannon,  it  appears 
that  they  had  no  such  knowledge,  and  they  do  not  pretend  to  give 
even  a  ** single  word"  that  she  said,  but  simply  what  they  considered 
to  be  the  subetance  of  her  testimony.  It  is  not  shown  that  Miller  had 
any  interest  in  the  case,  or  any  peculiar  knowledge  of  such  matters. 
He  was  simply  an  idle  spectator  of  the  trial,  and,  after  four  years, 
comes  in,  and  is  allowed  to  give  his  impression  of  what  Mrs.  Gannon 
testified  to.  Williams  was  the  justice,  and  says  he  remembered  only 
what  testimony  "he  used"  in  making  his  judgment.  Williams  migh<; 
eonclode  that  Mrs.  Gannon's  testimony  proved  one  thing;  the  jur;? 
iBight  come  to  quite  another  conclusion,  if  they  heard  her  testimony, 
and  not  Williams'  conclusions  on  it.  The  rule  ought  to  be  strictly 
enforced  concerning  such  testimony.  The  weight  of  the  testimony  of 
&  belligerent  Irish  woman,  who  had  hard  feelings  towards  the  de- 
fendant,  and  who  refused  to  answer  many  questions,  as  the  testimony 
shows  Mrs.  Gannon  did  in  this  case,  would  be  materially  increased 
^hen  told  by  a  sober  and  staid  old  justice;  and,  in  fact,  when  you 
<leprive  the  jury  of  the  advantage  of  seeing  witnesses  face  to  face, 
and  noting  their  personal  appearance  and  their  demeanor  on 
H58  *tfae  witncE^s  stand,  you  deprive  them  of  one  of  the  surest  av- 
enues to  th^  truth.  Hence  we  say  the  rule  should  be  a  strict 
^^  that  allows  the  statements  of  a  witness  at  seoond  hand  to  be  used 
in  evidence.  U.  8.  v.  Wood,  8  Wash.  440;  1  Phil.  Ev.  200;  Eph- 
nums  V.  Murdoch,  7  Blackf.  10;  Com.  v.  Richards,  18  Piek.  484; 
v.18k— 22 
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Warren  v.  Nichols,  6  Meto.  261.  It  most  be  shown  that  the  witness 
was  sworn.  Sloan  v.  Somers,  20  N.  J.  Law,  66.  The  witness  re- 
fused to  answer  questions,  and  was  not  fully  examined  at  the  former 
trial.     Noble  v.  McClintock,  6  Watts  &  S.  58. 

The  issue  was  whether  defendant  had  killed  plaintiff's  horse.  To 
prove  this  issue  on  his  part,  plaintiff  was  allowed  to  testify  that  de- 
fendant was  raising  a  crop  of  corn,  and  that  said  crop  had  been  ires* 
passed  upon  shortly  before  plaintiff's  horse  was  killed.  This  was 
error,  and  prejudicial.  It  is  by  no  means  a  logical  deduction  that  be- 
cause a  man  has  a  corn  crop,  or  because  his  corn  crop  is  trespassed 
upon,  that  he  will  kill  or  has  killed  a  borse. 

Many  of  the  questions  put  to  plaintiff's  witnesses,  on  examination 
in  chief,  were  so  very  suggestive  and  leading  as  to  be  incompetent 
for  this  reason  alone.  This  question  put  to  the  plaintiff  is  a  sample 
of  these  leading  and  suggestive  questions:  ''State  if  any  one  came  to 
you  from  the  defendant  to  notify  you  that  this  horse  or  any  stock  was 
trespassing  on  his  corn?"  This,  and  all  like  questions,  were  allowed 
over  the  objection  and  exception  of  defendant. 

After  Stevens  bad  closed  his  case,  Gannon  was  introduced  in  bis 
own  behalf,  and  asked  this  question:  "Did  you  ever  lead  a  horse  of 
Mr.  Stevens'  by  Patrick  Gannon's,  and  say  you  had  caught  the  old 
prisoner,  and  would  fix  him?"  This  was  for  the  purpose  of  giving  a 
direct  negative  to  what  was  alleged  to  be  the  testimony  of  the  de- 
ceased witness.  The  court,  however,  ruled  out  this  testimony.  It 
requires  no  argument  to  show  our  right  to  disprove  the  truth  of  the 
alleged  testimony  of  Mrs.  Gannon,  yet  the  court  refused  to  allow  us 
to  do  so.  Although  the  court  had  refused  to  allow  Mr.  Gannon  to 
deny  the  alleged  testimony  of  deceased  Mrs.  Gannon,  the  court 
*454  allowed  the  most  extraordinary  cross-examination  of  *the  wit- 
ness, to- wit :  "Did  you  ever  stand  within  five  feet  of  any  man 
in  that  neighborhood,  in  that  or  any  other  year,  and  see  him  strike 
a  horse  with  an  axe  ?"  We  know  of  no  rule  which  permits  the  cross- 
examination  of  a  party  as  to  matters  that  it  would  not  be  competent 
to  cross-examine  a  witness  who  is  not  a  party.  In  this  case  the 
plaintiff  was  permitted  to  go  outside  of  the  direct  and  proper  cross- 
examination,  and  ask  defendant,  Gannon,  all  manner  of  questions  to 
make  out  plaintiff's  case,  or  to  prejadice  the  defendant  before  the 

jury- 
Plaintiff,  Stevens,  and  his  witness  Miller,  were  recalled  in  rebuttal, 

and  allowed  to  testify  concerning  the  testimony  of  Gannon  before  the 

justice,  in  1868.     No  foundation  for  impeaching  Gannon  had  been 

laid.     If  this  testimony  was  introduced  on  the  ground  of  admissions 

against  interest,  it  should  have  been  in  chief,  and  not  in  rebuttal ; 

and,  in  any  event,  the  questions  are  so  grossly  leading  and  suggestive, 

and  being  put  to  a  witness  who  had  certainly  drawn  suspicion  on 

himself,  that  they  were  incompetent  for  that  reason  alone.    Here  is  a 

specimen :    Counsel  producing  witness,  to  his  wibiess :  '*  State  whether 
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or  not  the  defendant  at  that  trial  stated  that  he  drove  the  horse  down 
to  Pat  Gannon's  house,  and  caught  him  there?"  Witness:  *'He 
did."  Counsel:  **Stat6  whether  or  not  the  defendant  at  said  time 
aad  place  stated  that  he  stood  within  five  feet  of  the  horse  at  the 
time  he  was  woanded,  and  saw  him  struck  with  an  axe  ?"  Witness : 
"He  did." 

The  instructions  are  all  in  the  record.  We  ask  particular  attention 
to  these  instractions.  We  claim  that  the  application  of  the  maxim. 
jaUa$  in  uno,  falsus  in  omnibus^  made  by  the  district  court>  was  erro- 
neous. The  jury  are  the  exclusive  judges  of  all  the  facts,  and  of  the 
eredibility  of  the  witnesses.  The  coart  has  no  right  to  withdraw  any 
competent  testimony  from  the  jury,  nor  to  decide  as  to  the  credibility 
of  any  witness.  The  jury  are  to  apply  the  maxim  according  to  their 
own  judgment.  They  are  at  liberty  to  believe  any  portion  of  the  wit- 
ness* testimony,  especially  if  corroborated  by  other  testimony  or  cir- 
cumstances ;  and  they  are  not,  as  a  matter  of  law,  bound  to  dis- 
*455  believe  any  witness.  It  was  so  ^decided  in  £e  Santissima  Trin- 
idad, 7  Wheat.  283 ;  Hargraves  v.  Killer's  Adm'x,  16  Ohio, 
344;  State  v.  Williams,  2  Jones,  Law,  257;  Mercer  v.  Wright,  3  Wis. 
645;  Knowles  v.  People,  15  Mich.  411;  Lewis  v.  Hodgdon,  17  Me. 
267.  We  refer  especially  to  Mead  v.  McQraWi  19  Ohio  St.  55,  and 
Hale  V.  Bawallie,  8  Kan.  "^136. 

We  claim,  as  applicable  to  the  testimony  in  this  case,  that  all  par- 
ties "who  aid,  abet,  or  assist  in  the  commission  of  the  tortious  act" 
&re  not  liable  as  principals,  and  the  court  should  have  made  some 
such  distinction  as  those  who  wittingly  or  purposely  aid,  abet,  etc. ; 
for  if  a  person  unwittingly  and  unintentionally  aid,  he  is  not  liable. 
And,  again,  whether  Mrs.  Patrick  Gannon  was  dead,  whether  this 
ease  had  been  tried  before  a  justice,  whether  Mrs.  Patrick  Gannon 
testified  at  that  trial,  and  what  she  testified  to,  were  alike  questions  of 
fact,  solely  for  the  jury;  yet  the  court  virtually  instructed  the  jury  that 
Mrs.  Patrick  Gannon  was  dead,  and  that  she  testified  before  the  justice. 
Theeoort  might,  with  the  same  propriety,  have  instructed  the  jury 
what  she  testified  to.     Indeed,  the  court  did  say :  ''Such  testimony 
is  before  yon,  and  properly," — ^that  is,  testimony  is  before  you  show- 
ing what  she  did  testify  to;  and  this  latter  remark,  of  course,  neu- 
tralized any  argument  defendant  may  have  made  touching  the  relia- 
bility of  this  testimony,  and  acted,  as  it  was  intended,  to  ratify  all 
the  court  had  done  in  admitting  such  testimony,  and  destroyed  all 
thai  counsel  for  defendant  had  done  in  cross-examination  to  show  the 
improbability  of  a  mere  spectator  in  a  justice's  court  remembering 
the  testimony  of  a  witness  four  years,  without  memoranda  or  other 
aid  to  memory.    It  is  very  evident  that  the  jury  in  tbis  case  based 
their  verdict  upon  the  alleged  testimony  of  Mrs.  Patrick  Gannon,  and 
the  instructions  of  fact  given  by  the  court;  and  we  submit  that  a  care- 
fol  examination  of  the  testimopy  in  this  case,  in  the  light  of  human 
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probability  and  belief,  will  not  justify  the  conclusion  of  the  jury.     A 
new  trial  should  have  been  granted. 

*466  *yAiiC:i?iTNB,  J.  This  was  an  action' brought  by  John  Stevens 
against  Lawrence  Gannon,  for  the  sum  of  $360,  as  damages 
for  the  killing  of  a  certain  horse.  The  main  question  tried  in  the 
court  below,  if  not  the  only  contested  question,  was  whether  Gannon 
did  in  fact  kill  said  horse.  All  other  questions  in  that  court  grew  out 
of  the  trial  of  that  question.  In  this  court  the  plaintiff  in  error  (de- 
fendant below)  has  raised  many  qaestions  founded  upon  supposed  ir- 
regularities claimed  to  have  occurred  during  the  trial  of  the  case  in  the 
court  below.  We  do  not  think  that  it  will  be  necessary  for  us  to  dis- 
cuss all  of  the  qaestions  separately,  for  ntany  of  them  may  be  dis- 
cussed in  groups,  and  some  of  them  need  not  be  discussed  at  all.  In 
general  terms,  therefore,  and  without  going  into  details^  we  would  say 
that  we  think  the  court  below  erroneously  permitted  some  irrelevant 
testimony  to  be  introduced  on  the  trial,  and  also  erroneously  permitted 
several  leading  questions  to  be  put  by  the  plaintiff  below  to  his  own 
witnesses'.  But  still  we  think  that  none  of  these  errors  were  of  such 
a  substantial  character  as  to  require  a  reversal  of  the  judgment  of 
the  court  below.  Errors  like  these  are  often  committed  in  the  trial 
of  causes  in  nizi  prius  courts,  and  yet  it  is  seldom  that  any  such 
errors  are  complained  of  in  this  court,  and  seldom  that  a  judgment 
could  be  reversed  on  account  of  them.  This  case,  as  said  before,  was 
for  killing  a  horse.  No  person  except  those  who  participated  in  the 
act  saw  the  horse  killed ;  and  hence  the  plaintiff  had,  in  the  naiture  of 
things,  to  resort  to  circumstantial  evidence  to  prove  his  case;  and  in 
such  cases  great  latitude  must  always  be  allowed  in  the  introduction 
of  testimony.  And  therefore  much  of  the  evidence  which  the  plaintiff 
in  error  supposes  to  be  irrelevant  testimony,  and  much  that  would, 
under  other  circumstances,  be  in  fact  irrelevant  testimony,  was,  under 
the  circumstances  of  this  ease,  both  relevant  and  competent.  For 
instance,  it  was  both  relevant  and  competent  for  the  plaintiff 
*457  to  show  that  the  defendant  had  *8ome  motive  as  well  as  an 
opportunity  to  kill  the  horse  by  showing  that  the  horse  was  in 
the  habit, of  trespassing,  and  did,  immediately  before  he  was  killed, 
trespass  upon  the  defendant's  corn  crop.  But  even  if  said  evidence 
was  both  irrelevant  and  incompetent,  it  is  still  strange  that  the  plain- 
tiff in  error  should  now  ask  us,  as  he  does,  to  reverse  the  judgment  of 
the  court  below  on  account  of  the  following  question  and  answer,  to- 
wit:  ''Question.  State  what  you  know  about  stock  trespassing  on 
that  corn  at  the  time?  Answer,  I  don't  know;  I  never  saw  any 
stock  in  his  crops."  The  witness  did  not  at  any  time  state  that  he 
knew  anything  about  the  matter.,  and  yet  the  plaintiff  in  error  asks 
us  to  reverse  the  judgment  on  account  of  his  testimony. 
With  regard  to  leading  queetions,  .we  would  eayithat  many  of  the 
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qaestionB  put  to  witneBses  which  the  plaintiff  in  enror  snpposeB  weie 
leading,  were  not  leading.     It  is  not  every  question  that  is  pat  in  a 
direct  or  leading  form,  or  that  may  be  answered  by  "yes"  or  "no," 
or  by  a  simple  affirmative  or  negative,  that  is  leading.     To  ask  an 
impeaehing  witness  directly  ii  he  knows  the  general  character  of  tbe- 
witnesB  to  be  impeached  for  trath  and  veracity,  is  not  leading.   And,* 
generally^  a  direct  question  upon  any  preliminary  matter,  merely  in- 
troductory to  something  else,  and  not  calling  for  an  answer  which 
will  tend  to  prove  or  disprove  any  issue  in  the  case,  is  not  leading. 
For  instance,  after  it  had  been  shown  that  Mrs.  Patrick  Gannon  had 
previously  testified  in  chief  and  on  cross-examination,  on  a  former 
trial  of  this  same  case,  and  that  she  had  since  died,  the  following 
question  was  asked,  to-wit:  "Do  you  recollect  her  testimony  in  chief 
on  the  trial  of  that  case?    An$wer.  Yes."   This  question  was  not 
leading.    It  did  not  call  for  any  testimony  which  tended  to  prove- 
or  disprove  any  of  the  issues  in  the  case,  but  simply  called  for  the 
recollection  of  the  witness, — a  purely  preliminary  matter,  introductory 
of  what  was  to  follow.     But  even  where  nisi  privs  courts  allow  lead- 
ing questions  to  be  asked,  still,  as  such  courts  have  such  a  wide  dis- 
cretion in  allowing  or  disallowing  such  questions,  appellate 
*458    courts  can  seldom  reverse  their  de^cisions  for  allowing  such 
questions  to  be  asked.     It  can  only  be  done  where  the  nisi  prius 
eourts  have  manifestly  abused  their  discretion.     The  plaintiff  below, 
Stevens,  introduced  as  a  witness  Patrick  Gannon,  a  nephew  of  the 
defendant  below.     The  witness  testified  at  one  time  he  saw  the  de- 
fendant leading  a  mare  which  be  thought  was  the  defendant's  own 
mare.    He  also  said  in  his  testimony  "I  do  not  recollect  that  he  had 
any  axe."  *  The  plaintiff  then  asked  the  witness  the  following  ques- 
tion :  **]>o  you  recollect  of  testifying  at  Erie  that  your  uncle  had  an 
axe  on  his  shoulder  when  he  was  leading  the  horse?     Answer.  I  do 
not  recollect."  This  question  was  allowed  to  be  asked  and  answered, 
over  the  objections  and  exceptions  of  the  defendant.     Of  course,  the 
eonrt  erred  in  allowing  this  question  to  be  asked  and*  answered.    The 
witness  was  the  witness  of  the  plaintiff;  and  the  plaintiff  did  not  even 
elaim  that  he  was  surprised,  or  that  the  witness  testified  differently 
from  what  he  had  expected,  or  that  the  witness  did  not  testify  to  the 
^tb,  or  that  the  witness  had  the  slightest  prejudices  in  the  case. 
The  question  is  objectionable  for  at  least  three  reasons :     First,  it  is 
leading;  second,  it  is  an  attempt  to  prpve  the  declarations  of  a  per- 
son not  a  party  to  the  record,  nor  interested  therein,  nor  in  privity 
with  any  person  interested  therein;  third,  it  is  an  attempt  to  lay  the 
foandation  for  an  impeachment  of  the  plaintiff's  own  witness  without 
any  reason  being  given  therefor.     But  still  we  do  not  think  that  the 
^fendant's  rights  were  materially  prejudiced  by  the  error  of  the  court. 
The  witness  himself  stated  nothing  in  response  to  this  qnesti(m  in 
cmtradiction  or  eorroboration  of  what  he  had  already  stated.    His 
vivwer  really  amounted  to  nothing.    And  there  was  no  attempt  to* 
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prove  by  any  other  witness  what  this  witness  had  ever  said  at  any 
other  time  or  place. 

The  plaintiff  introduced  evidence,  over  the  objections  of  the  de- 
fendant, to  show  what  Mrs.  Patrick  Gannon  had  previously  testified 
to  on  a  former  trial  of  this  same  case.  The  defendant  claims  that 
the  evidence  was  erroneously  admitted  for  the  following  reasons : 
First,  that  it  was  not  sufficiently  shown  that  Mrs.  Gannon  had 
*459  died  since  the  former  trial ;  second,  *  that  it  was  not  suffi- 
ciently shown  that  a  legal  oath  had  been  administered  to  her 
before  her  testimony  was  given ;  third,  that  the  witnesses  proving 
her  testimony  were  not  sufficiently  qualified  therefor, — that  is,  that 
they  were  not  able  to  give  her  exact  words,  but  could  give  only  the 
substance  of  her  testimony ;  fourth,  that  it  was  shown  that  Mrs.  Gan- 
non refused  to  answer  several  questions  on  the  former  trial. 

None  of  these  reasons  are  sufficient.  The  first,  second,  and  fourth 
are,  in  fact,  superimposed  upon  very  slender  foundations.  They  are 
in  fact  not  true.  Nor  were  ^uch  reasons  specifically  urged  in  the 
court  below.  If  such  reasons  had  there  been  urged  in  the  trial  court, 
further  evidence  probably  could  have  been  supplied,  and  probably 
would  have  been  supplied.  Changing  the  order  of  the  first  two  rea- 
sons, and  taking  up  the  second  one  first,  we  would  say  that  it  was 
amply  proved  by  different  witnesses  that  Mrs.  Gannon  "testified"  as 
a  "witness"  at  the  former  trial  of  this  case;  that  she  was  examined 
in  chief  and  cross-examined;  and  that  her  "testimony"  was  received 
by  the  court.  Now,  to  "testify,"  under  such  circumstances,  certainly 
means  to  be  examined  as  a  witness  under  oath  of  affirmation.  See  Bur- 
riirs,  Bouvier's,  Webster's,  and  Worcester's  Dictionaries,  "Testify." 

Beturning,  now,  to  the  first  reason  urged  against  the  introduction 
of  said  testimony.  Before  any  evidence  was  introduced  to  show  what 
Mrs.  Gannon  had  formerly  testified  to,  it  was  shown  that  the  plain- 
tiff and  Mrs.  Gannon  lived  in  the  same  neighborhood,  and  then  the 
plaintiff  testified  as  follows :  "I  knew  the  wife  of  Pat  Gannon.  She 
testified  before  'Squire  Williams  in  this  case.  She  is  dead.  I  did 
not  see  her  die,  or  see  her  after  she  was  dead.  I  saw  people  going 
there  to  the  funeral  of  old  Pat  Gannon's  wife.  I  have  not  seen  her 
since."  This  evidence  was  not  objected  to.  After  it  was  shown  what 
Mrs.  Gannon  had  testified  to  on  the  former  trial,  the  defendant,  who 
was  also  a  neighbor  of  the  plaintiff  and  of  Mrs.  GannoUi  and  a  broth- 
er-in-law of  Mrs.  Gannon's,  became  a  witness,  and  testified  as  fol- 
lows: "I  knew  Mrs.  Patrick  Gannon,  deceased,  in  her  life- 
*460  time.  I  remember  the  trial  of  this  case  *  before  Esquire 
Williams,  in  Erie  township.  At  that  time  Mrs.  Gannon  and 
I  were  on  very  unfriendly  terms.  I  was  present  a  little  after  she 
died.  She  sent  for  me  before  she  died."  We  think  it  is  evident,  be- 
yond all  doubt,  that  Mrs.  Gannon  was  dead  at  the  time  of  the  last 
trial  of  this  case  in  the  district  court,  and  whether  her  death  was 
sufficiently  shown  before  the  evidence  of  what  she  had  formerly  tes« 
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tified  to  WEB  ihtiodacdd,  we  think  is  now  wholly  immaterial;  but  stiU 
we  are  inclined  to  think  that,  for  the  purposes  of  this  case,  her  death 
was  sufficiently  shown  before  any  evidence  of  what  she  had  formerly 
testified  to  was  introduced. 

As  to  the  third  reason  given  why  said  evidence  should  have  been 
excluded,  we  would  say  that  we  think  it  was  sufficient  to  prove  the 
Bobstance  of  what  Mrs.  Gannon  testified  to  on  the  former  trial,  and 
not  necessary  to  prove  her  exact  words.  1  Greenl.  £v.  §§  165,  166; 
1  Phil.  Ev.  (5th  Amer.  Ed.,  Cow.  &  H.  and  Edw.  Notes,)  marginal 
page  395  et  seq.,  note  115.  This,  we  think,  is  the  law,  both  upon  rea* 
son  and  authority.  The  reasons  for  this»being  the  law  we  think  are 
so  obvious  that  it  is  not  necessary  to  state  them.  There  was  not  a 
particle  of  evidence  tending  to  prove  that  Mrs.  Gannon  refused  to  an- 
swer auy  question  put  to  her  on  the  former  trial;  and  the  claim  that 
there  was  any  such  refusal  is  now  made  for  the  first  time  in  this 
court.  The  evidence  upon  which  we  suppose  this  claim  is  made  is 
the  last  portion  of  the  evidence  of  the  last  witness  that  testified  with 
regard  to  Mrs.  Gannon's  testimony,  and  is  as  follows :  *'I  think  there 
were  several  questions  asked  the  witness  on  that  trial  that  she  did 
not  answer.**  If  this  can  be  construed  into  a  refusal  to  testify,  or  a 
refusal  to  answer  questions,  why  was  not  the  point  made  in  the  court 
below?  Why  did  not  the  defendant  move  to  strike  out  all  the  evi- 
dence concerning  Mrs.  Gannon's  testimony?  Or  why  did  he  not  ask 
the  coort  below  to  instruct  the  jury  to  disregard  it?  He  is  too  late 
now  to  raise  any  question  concerning  it.  From  anything  that  ap- 
pears in  the  record,  the  questions  which  Mrs.  Gannon  did  not 
*461  answer  may  have  been  withdrawn  by  the  party  ask*ing  them, 
or.  the  court  may  not  have  permitted  them  to  be  answered. 
The  court  below  did  not  refuse  to  allow  the  defendant  to  disprove  Mrs. 
Gannon's  testimony. 

The  cross-examination  of  the  defendant  was  a  proper  cross-exam- 
ination; and,  indeed,  the  defendant  had  a  very^air  trial  in  every  re- 
spect. The  application  of  the  maxim,  falsus  in  unoy  falsus  in  omni- 
bus, was  a  proper  application  of  that  maxim,  according  to  the  decis- 
ions of  this  court.  Campbell  v.  State,  8  Kan.  *488;  State  v.  Home, 
9  Kan.  *131.  In  the  judgment  of  the  writer  of  this  opinion,  how- 
ever, it  is  unfortunate  that  such  decisions  were  ever  made,  and  he 
thinks  they  should  be  overruled.  Mead  v.  McGraw,  19  Ohio  St.  55, 
and  eases  there  cited;  Paulette  v.  Brown,  40  Mo.  52,  57,  et  seq.; 
Blanchard  v.  Pratt,  37  111.  248,  246 ;  Gallanan  v.  Shaw,  24  Iowa, 
i41,  447.  I  shall  certainly  never  be  in  favor  of  reversing  the  judg- 
ment of  the  district  court  for  refusing  to  give  such  an  instruction  as 
»e  second  one  given  in  this  case.  The  instruction  r^eferred  to  is  as 
iollowB :  '*If  in  your  examination  of  the  testimony  in  this  case  jou 
Bhonld  be  satisfied  that  any  witness  has  testified  falsely  and  cor- 
niptly  in  reference  to  any  material  fact,  you  should  disregard  the 
whole  of  the  testimony  of  such  witness. " 
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The  following  inatraetion  was  not  erroneous,  to-wit :  "In  cases  of 
this  natare  all  persons  who  aid,  abet^  or  assist  in  the  oommission  of 
the  tortious  aot  are  regarded  as  principal  actors^  and  are  severally, 
as  well  as  jointly,  responsible  to  the  injured  party  for  damages  sus- 
tained by  sueh  tortious  act."  The  fourth  instruction  was  not  erro- 
neous, or,  at  most,  it  was  not  so  erroneous  as  to  require  a  reversal 
of  the  judgment.  That  Mrs.  Gannon  was  dead  there  can  be  no 
doubt.  The  evidence  sufficiently  showed  it,  and  there  was  no  con- 
flict of  evidence  upon  this  point.  Her  evidence  was  properly  pre- 
sented to  the  jury  for  their  consideration,  and  the  court  properly  in- 
structed the  jury  to  consider  it  with  due  caution.  They  were  not 
told  to  believe  it  or  disbelieve  it,  nor  to  believe  or  disbelieve  any  por- 
tion of  it;  nor  were  they  told  to  believe  or  disbelieve  any  por- 
*462  tion  of  the  evidence  of  the  witnesses  who  *  testified  with  re- 
gard to  it,  except,  possibly,  they  were  told  inferential}y  that 
Mrs.  Gannon  was  dead,  and  this  the  defendant  himself  admitted  and 
testified  to  as  a  witness  on  the  trial  of  the  case. 

We  have  already  given  this  case  more  time  and  consideration  than 
it  merits,  and  shall  therefore  consider  it  no  further.  The  judgment 
of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


HuNTEB^s  Adm'b  v.  Ferguson's  Adm'b. 
July  Term,  1874. 

1.  Beoord:  Judicial  Prooeedings :  PresumptionB.    Wlierearecordof  the 

proceedings  of  a  court  of  general  jurisdiction  shows  upon  its  f<ice  that 
the  court  had  jurisdiction  of  botti  tiie  parties  and  the  subject-matter  of 
the  action,  and  where  the  whole  of  the  record  is  introduced  in  evidence, 
all  presumptions  from  silence  on  the  part  of  the  record  should  be  con- 
strued in  favor  of  the  regularity  and  validity  of  the  proceedings  of  the 
court,  and  not  against  the  regularity  and  validity  of  such  proceedings.^ 

2.  Foreign  Judgment:  Becord:  Presumptions.    Where  the  statute  of 

Alabama  provides  that  **  where  any  judge  of  the  drcuit  court  [that  court 
being  a  court  of  general  jurisdiction]  is  incompetent  to  try  any  case 
standing  for  trial,  by  reason  of  relationship  to  parties,  or  of  having  been 
engaged  as  counsel  in  the  cause,  or  for  any  other  reason,  the  parties  to 
the  suit  must,  when  the  same  is  reached  for  trial,  nominate  someattomey 
present  in  court,  who  must  preside  as  judge  for  the  trial  of  such  cause 
during  that  term ;  and  if  the  parties  fail  promptly  to  make  such  selection, 
the  clerk  of  the  court  must  nominate  the  attorney,  who  shaU  preside  over 
and  try  the  cause  at  that  term/' — and  the  record  of  the  proceedings  of 

1  It  is  a  general  rule  of  law  that  it  will  be  presumed,  in  the  absence  of  anything 
to  the  contrary,  and  in  favor  of  the  regularity  and  validity  of  the  official  pro- 
ceedings of  any  official  body  having  superior  Jurisdiction,  that  whatever  ought 
to  have  been  done  was  not  only  done,  but  rightly  done.  County  of  Leavenworth 
r.  Higginbotham,  17  Kan.  75.    See  County  of  Saline  v.  Anderson.  20  Xan.  801. 
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the  drenlt  courfc  of  Barbour  county,  Alabama,  in  a  case  therein  tried 
and  detemined,  shows  upon  its  face,  in  the  following  woi*ds,  tb»b  ''the 
presiding  judge  being  incompetent  to  try  this  cause,  and  the  parties  fail- 
ing  to  agree  upon  any  one  to  preside  in  his  place,  J.  G.  S.  was  selected 
bv  the  cterk  to  try  the  cause;''  and  where  said  record  further  shows  that 
s.ijd  court,  as  a  circuit  court,  had  jurisdiction  of  both  the  parties  and  the 

subject-matterof  the  action:  Ji^eld,  that  it  will  be  presumed,  in  favor 
Nd3   of  the  regularity  and  validity  of  the  proceedings  of  '('said  court,  when 

such  proceedings  are  attacked  collaterally,  that  the  regular  circuit 
jadge  was  incompetent  to  try  said  cause  for  some  legal  reason^  and  that 
J.  G.  S.  was  an  attorney  present  in  court.^ 

3. :  Presiunption :  Judge  de  Faoto.    But  even  if  it  were  presumed 

that  the  regular  judge  was  competent  to  try  the  cause,  and  that  J.  G.  S. 
was  not  an  attorney,  still,  as  the  record  shows  that  said  J.  G.  8.  was  a 
special  judge  de  facto  for  the  trial  of  said  cause,  it  must  be  further  held 
that  the  proceedings  are  valid  until  reversed  or  set  aside  by  a  direct  i»:o- 
ceeding,  and  cannot  be  held  void  in  a  collateral  proceeding. 

4.  Evidence:  Judicial  Notice:  Iiaws  of  Another  State.  The  statute  of 
Alabama-— section  758  (640)  of  the  Revised  Code — authorizing  the  selec- 
tion of  a  special  judge  of  the  circuit  court  to  try  causes  is  in  fact  uncon- 
stitutional and  void.  But,  as  both  parties  in  this  case  have  agreed  that 
said  statute  was  and  is  valid  and  operative,  the  supreme  court  of  this 
state  cannot  declare  that  it  is  not  valid* and  operative,  for  said  supreme 
court  cannot  take  judicial  notice  of  the  laws  of  Alabama  in  cases  of  this 
kind. 

Error  from  Franklin  district  court. 

Action  on  a  jtfd^ment  of  the  circuit  court  of  Barbour  county,  Ala- 
bama, for  $1,910,  with  interest  and  costs,  brought  by  James  L.  Fugh,  as 
administrator  of  the  estate  of  John  L.  Hunter,  deceased,  against  Calvin 
Leonard,  as  administrator  of  the  estate  of  Bobert  Ferguson,  deceased. 
Petition  filed  April  19,  1873.  Answer,  general  denial.  The  record 
shows  that  on  the  tenth  of  April,  1866,  Hunter,  the  plaintiff's  intes- 
tate, brought  a  suit  in  the  Alabama  court  above  named,  against  one 
Bertram  J.  Hoole  and  Ferguson,  defendant's  intestate,  upon  a  prom- 
issory note.  Ferguson  and  Hoole  were  both  personally  served  with 
the  summons  and  complaint  on  April  13, 1866.  The  cause  came  on 
to  be  Iried  May  22,  1867,  and  the  plaintiff  therein.  Hunter,  obtained 
judgment.  Hunter  having  died,  Pugh  was  duly  appointed  adminis- 
trator of  his  estate.  Ferguson  came  to  Kansas,  and  died  here,  and 
Leonard  was  appointed  administrator  of  his  estate.  Said  Alabama 
judgment  not  having  been  satisfied,  the  plaintiff  brought  this  suit  in 
the  Franklin  district  court.  Trial  at  the  August  term,  1873.  Plain- 
tiff offered  an  exemplified  copy  of  the  Alabama  judgment  in 
*464  evidence.  Defendant  objected  '*that  it  does  not  show  that  *the 
presiding  judge  of  the  circuit  court  of  Barbour  county,  Ala- 

^  Where  an  action  is  tried  in  the  district  court  before  a  judge  pro  tern.,  and  no 
Question  is  there  raised  as  to  the  power  or  authority  of  BVLch  Judge  pro  Um  to 
aearand  determine  the  case,  but  all  the  parties  consent  thereto,  held,  that  such 
jyestion  cannot  be  raised  for  the  first  time  in  the  supreme  coort.  Higby  v.  Ayres, 
i^  Kan.  Sdl.    See  Garvin  v.  Jennerson.  20  Kan.  872. 
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bama,  was  incompetent  to  try  the  cause  in  said  transcript  set  forth, 
*  by  reason  of  relationship  to  the  parties,  or  of  having  been  engaged 
as  counsel  in  the  cause,  or  for  any  other  reason;'  nor  that  the  said 
John  Gill  Shorter,  selected  by  the  clerk  of  said  circuit  court  to  try 
said  cause,  was  an  attorney  present  in  court,  according  to  the  form 
of  the  statute  of  Alabama  in  such  cases  made  and  provided,  and 
that, said  judgment  in  said  transcript  set  forth  is  void.*'  The  district 
court  sustained  this  objection,  and  ruled  out  the  record,  and  gave 
judgment  against  the  plaintiff  for  costs.  Before  offering  the  Alabama 
record,  the  plaintiff  read  in  evidence  section  5  of  article  6  of  the  con- 
•  stitution  of  Alabama,  and  section  758  (640)  of  the  Revised  Code  of 
Alabama,  both  of  which  sections  were  then  admitted  by  the  parties 
to  have  been  in  full  force  and  operation  in  that  state  on  May  22, 
1867,  and  since  hitherto. 

John  W.  Deford,  for  plaintiff  in  error. 

The  transcript  was  admissible  as  evidence  of  the  record  of  a  court 
of  a  sister  state.  Its  legal  effect  or  sufficiency  is  a  different  question. 
Slaughter  v.  Cunningham,  24  Ala.  260;  Leavens  v.  Butler,  8  Port. 
(Ala.)  393. 

The  legal  effect  or  sufficiency  of  the  evidence  is  settled  in  Gunn  v. 
Howell,  27  Ala.  663.  There  the  court  say  ''that  the  constitution  of 
the  United  States,  (article  4,  §  1,)  requiring  'full  faith  and  credit'  to 
be  given  to  judgments  of  the  courts  of  sister  states,  places  them  rather 
on  the  footing  of  domestic  judgments,  and  not  that  of  foreign  judg- 
ments proper. "  When  "duly  authenticated  and  proved,  the  judgments 
of  sister  states  are  evidence  prima  facie  of  jurisdiction.**  And  this  is 
the  law  in  Kansas,  even  as  to  courts  or  officers  of  "special  jurisdic- 
tion." Butcher  v.  Brownsville  Bank,  2  Kan.  *80,  *81;  Bumes  v. 
Simpson,  9  Kan,  *663;  Code,  §  121.  The  fact  is,  however,  the  ques- 
tion of  jurisdiction  is  not  raised  in  this  case,  although  the  district 
court  held  that  the  Alabama  record  failed  to  show,  by  its  silence  as  to 
certain  facts,  jurisdiction  in  the  court  of  Barbour  county.  The  only 
point  presented  by  the  record  is  whether  or  not  John  Gill 
*465  Shorter,  the  *pro  tcin.  judge,  had  the  right  to  hold  that  office, 
— a  point  entirely  distinct  from  that  of  the  jurisdiction  of  the 
court  over  the  case.  Ex  parte  Strang,  21  Ohio  St.  616;  In  re  Boyle, 
9  Wis.  267.  But  the  constitution  of  Alabama  (section  5,  art.  6)  and 
the  Revised  Code  of  Alabama  (section  768)  were  read  in  evidence. 
And  it  is  insisted  by  defendant  in  error  that  the  organic  and  the 
statute  laws  of  that  state  impart  no  validity  to  the  judgment  sued  on, 
because  it  is  not  recited  in  the  judgment  entry,  and  nowhere  appears 
in  the  record,  that  "the  presiding  judge  of  the  circuit  court  of  said 
Barbour  county  was  incompetent  to  try  the  cause  set  forth  in  the 
transcript  by  reason  of  relationship  to  the  parties,  or  of  having  been 
engaged  as  counsel  in  the  cause,  or  for  any  other  reason."  The  sole 
question  here  is  whether  the  judgment  is  void  because  it  fails  to  recite 
the  cause  or  ''reason'*  why  the  presiding  judge  was  incompetent  to  try 
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the  ease..    The  Alabama  statute  expressly  names  two  groandsj  (cola* 
tionship  to  the  parties,  or  having  been  of  coansel,)  and  then  makes 
"any  other  reason"  sufficient  to  disqualify.     Who  is  the  judge  of  the 
other  reasons?     Whom  does  the  statute  make  the  judge  of  the  other 
reasons?    It  is  said  that  the  "other  reason*'  must  be  recited,   to 
enable  the  court  that  is  called  on  to  pass  upon  the  validity  of  the 
judgment  to  decide  whether  the  ''other  reason"  is  sufficient.     If  the 
other  reason  is  open  to  the  judgment  of  other  judges  than  the  presid* 
ing  jadge  or  the  attorney  who  is  selected  as  special  judge  by  the  clerk, 
where  is  the  limit  that  would  make  any  such  judgment  valid?     If  the 
"other  reason"  were  in  fact  recited  in  the  record,  the  sufficiency  of 
that  "other  reason"  is  open  to  adjudication;  and  what  is  sucha  judg* 
ment  worth  unless  it  recites  that  the  presiding  judge  was  of  kin  or 
counsel?    What  becomes  of  the  "other  reasons?"   But  what  is  the 
manifest  law  of  this  case?    It  is  that  the  presiding  judge  of  the  cir- 
eoit  court  of  Barbour  county  was  the  trier  of  the  question  of  fad 
whether  he  was  competent  to  try  the  cause  or  not.     The  language  of 
the  Alabama  Code  is,  "When  any  judge  of  the  circuit  court  is  incom- 
petent to  try  any  case,"  etc.     No  one  is  named  as  the  judge  of 
*466    when  the  incompetency  exists,  or  on  what  ground  or  "rea*8on" 
it  exists.     Who,  then,  is  the  judge?     Most  assuredly  the  pre- 
siding judge.     Who  else  can  be?     Until  the  fact  of  relationship,  or 
some  other  cause  or  reason,  is  ascertained,  the  presiding  judge  is 
alone  authorized  to  try  the  case,  and  who  but  himself  determines  his 
competency  or  incompetency?     Then  it  is  manifest  that  the  presid- 
ing judge  is  alone  charged  by  the  Alabama  statute  with  the  ascertain- 
ment of  the  fact  of  his  incompetency.     And  the  authorities  are  con- 
clusive of  the  legal  proposition  that,  when  a  court  of  general  or  special 
jurisdiction  is  charged  by  law  with  the  ascertainment  of  a  jurisdictional 
fact,  the  simple  recital  in  the  record  that  the  judge  did  ascertain  the 
fact  is  conclusive.     The  recital  imports   absolute  verity.     Wyatt*s 
Adm'r  v.  Bambo,  29  Ala.  510.     The  recital  that  "the  presiding  judge 
being  incompetent,"  etc.,  is  certainly  the  same  in  substance  and  legal 
effect  as  the  recital  that  "the  presiding  judge  being  incompetent  for 
other  reason  than  that  he  was  related  to  the  parties,  or  had  been  of 
counsel  in  the  cause,"  etc.     The  incompetency  of  the  judge  depended 
upon  a  fact  or  a  reason.     Why  he  was  held  incompetent  the  presiding 
judge  fails  to  state.     It  may  have  been  relationship  or  kinship  or 
"other  reason."     The  Kansas  courts  are  bound  to  presume  either  that 
the  presiding  judge  was  related,  or  of  counsel,  or  that  there  was  "other 
reason"  lor  his  incompetency.     What  "other  reason"  is  sufficient  was 
left  to  the  presiding  judge,  and  he  recites  he  was  incompetent.     The 
Kansas  courts  are  bound  to  hold  that  the  "other  reason"  was  sufficient 
to  show  the  incompetency  of  the  presiding  judge,  otherwise  he  would 
not  have  so  stated.     But  if  another  "reason"  were  named  in  the  entry, 
this  court,  mnch  less  ihe  district  court,  would  have  no  power  to  ques- 
tion its  sufficiency.    That  would  be  an  inquiry  that  the  supreme  court 
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of  Alabama  alone  oonld  enter  npon,  beoaaae  snob  insufficient  reason 
would  make  the  judgment  only  erroneoae,  not  void. 

Again,  it  was  objected  that  the  Alabama  record  does  not  show 
''that  John  Gill  Shorter,  sdeoted  by  the  clerk  of  the  circiiit 
*467    court  to  try  said  cause/'  was  an  ** attorney  present  in  *court«'* 
But  may  he  not  have  been  in  fact  such  an  attorney?    Is  there 
any  presumption  that  the  clerk  violated  the  law  by  choosing  an  un- 
qualified person  ?    Is  not  the  reverse  to  be  presumed  ?     "The  rule  by 
which  inspection  of  the  record  is  governed,  is  that  legal  presumptions 
do  not  come  to  the  aid  of  the  record,  except  as  to  acts  or  facts  touch- 
ing which  the  record  is  silent.    In  such  case  it  will  be  presomed  that 
what  ought  to  have  been  done  was  not  only  done,  but  rightly  done.'* 
Hahn  v.  Kelly,  84  Gal.  391.     Moreover,  no  objection  wae  made  at 
the  trial  to  the  authority  of  Mr.  Shorter  to  act.    In  fact,  the  de- 
fendants, although  personally  served,  chose  to  make  default.    **  Juris- 
diction over  a  party  being  obtained,  continues  until  judgment;  and 
he  must  therefore  take  notice  of  all  the  proceedings  until  that  time.*' 
Freem.  Judgm.  §  142,  p.  115;  Case  v.  State,  5  Ind.  1;  Feaster  v. 
WoodfiU,  23  Ind.  493 ;  Pepin  v.  Lachenmeyer,  45  N«  Y.  29,  32 ;  Ex 
parte  Strang,  21  Ohio  St.  610;  State  v.  Douglass,  50  Mo.  593. 
Unless  the  district  court  could  legally  infer  from  the  mere  eilence  of 
the  Alabama  record  that  all  the  officers  of  the  Barbour  county  circuit 
court  were  either  ignoramuses  or  knaves,  or  both,  its  action  in  ex- 
cluding the  transcript  was  erroneous. 

Mason  dt  Parkinson  and  Roht.  McFarland,  for  defendant. 

The  transcript  was  not  admissible  as  evidence  of  the  record  of  a 
court  of  a  sister  state,  since  the  record  itself  discloses  the  want  of 
jurisdiction  in  the  court  rendering  the  judgment  in  Barbour  county, 
Alabama.  Slaughter  v.  Cunningham,  24  Ala.  269;  Dozier  v«  Joyce, 
8  Port.  (Ala.)  312.  The  district  court  of  Franklin  county  did  not 
err  in  ruling  out  the  transcript,  since  it  was  void  on  its  face  by  the 
laws  of  the  state  of  Alabama,  and  was  properly  so  declared  by  said 
district  court,  which  had  the  right  to  inquire  into  the  jurisdiction  of 
the  court  in  Alabama  rendering  it.  Section  5,  art.  6,  Const.  Ala. 
Though  the  circuit  courts  of  Alabama  have  original  jurisdiction  in 
civil  and  criminal  cases,  limited  as  to  civil  cases  involving  more  than 
fifty  dollars,  '^nevertheless,  when  a  special  authority  has  been  con- 
ferred upon  a  circuit  court  by  statute,  it  is,  qiLoad  hoc,  an  inferior 
and  limited  court,  and  must,  like  all  other  courts  of  limited 
*468  stat*utory  jurisdiction,  show  upon  its  records  every  jurisdic- 
tional fact  necessary  to  support  its  authority  to  adjudicate  the 
subject  •matter  before  it."  6unn  v.  Howell,  27  Ala.  675;  Wilson  v. 
Wilson,  36  Ala.  662;  Thatcher  v.  Powell,  6  Wheat.  119;  Holt  v. 
School  Com'rs,  29  Ala.  451;  Commissioner's  Court  v.  Thompson,  18 
Ala.  694;  King  v.  Shackleford,  13  Ala.  485;  Wilkinson  v.  Harwell, 
Id.  662;  Meohanice'  Bank  v.  Seton,  1  Pet.  310.  The  supreme  court 
of  Alabama,  in  affirmation  of  the  principle  "that  when  a  court  of  gen- 
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end  jarifldietion  has  a  speoial  anthority  oimf^rred  db  it  by  statute  it 
is  qwMd  hoc  an  inferior  and  limited  eonrt,"  has  invariably  held  that 
eTeiything  required  by  the  statute  essential  to  the  exercise  of  the 
right  was  necessary  to  the  jurisdiction  of  the  court,  and  must  appear 
from  its  proceedings  in  the  same  manner  as  courts  created  by  statute 
are  required  to  set  out  in  the  record  of  their  proceedings  every  fact 
necessary  to  give  them  jurisdiction ;  and  the  absence  of  such  facts 
on  the  record  renders  void  their  proceedings.  Couch  v.  Anderson,  26 
Ala.  676;  Bates  v.  Planters'  &  Merch.  Bank,  8  Port*  (Ala.)  99 ;  Lev- 
ert  Y.  Planters'  &  Merch.  Bank,  Id.  104;  Clements  v.  Branch  Bank, 
1  Ala.  50;  Taliaferro  v.  Lane,  28  Ala.  369. 

Section  758  of  the  Alabama  Code  is  more  special  in  its  nature  than 
a  statute  ^hich  confers  additional  powers  on  a  court  as  such,  in  this : 
that  it  confers  special  authority  upon  the  parties  to  a  cause  in  court, 
and,  on  their  failure  to  exercise  the  power  conferred  upon  the  clerk 
of  the  court  to  select  a  special  judge  from  among  the  attorneys 
present  in  court  at  the  time  when  the  cause  is  called,  to  tr^  the  same, 
uhen  the  judge  of  the  circuit  court  has  been  engaged  as  counsel,  or 
is  related  within  certain  degrees  to  the  parties,  or  has  an  interest  in 
the  suit,  etc.,  and  is  thereby  disqualified  and  prohibited  by  law  from 
presiding.  The  first  jurisdictional  fact  which  must  exist,  and  which 
must  appear  of  record,  to  vest  power  and  authority  in  the  parties,  or 
in  the  clerk,  to  nominate  a  special  judge,  is  the  one  which  renders 
the  presiding  judge  disqualified  to  preside  in  the  case.  Then,  when 
this  has  been  shown,  the  next  fact  which  must  exist  and  appear  of 
record  is  that  the  person  selected  by  the  parties  or  by  the  clerk  is 
an  attorney.  The  statute  is  imperative  on  this  point  also.  Observe 
how  restricted  the  power  of  a  special  judge  is  over  this  case,  even  if  the 
record  of  the  proceedings  support  his  jurisdiction.  He  can- 
*469  not  try  any  other  case  on  the  docket,  and  his  power  *over  the 
particular  case  is  limited  to  that  term  of  the  court.  If  the 
case  is  not  tried,  he  can  only  make  the  necessary  orders  and  continue 
it.  We  therefore  say  that  the  transcript  of  the  Alabama  record  in 
this  cause  shows  upon  its  face  that  the  judgment  is  void.  (1)  It 
shows  that  the  judgment  was  not  rendered  by  the  judge  of  the  circuit 
court  of  Barbour  county.  (2)  It  does  not  show  that  the  circuit  judge 
had  been  counsel  in  the  case,  or  was  related  to  either  of  the  parties, 
or  that  he  had  an  interest  in  the  subject-matter  of  the  suit,  and 
thereby  rendered  incompetent  and  disqualified  by  law  to  preside  on 
the  trial,  and  thus  vest  authority  and  power  in  the  parties  to  the 
suit,  or  in  the  clerk  of  the  court,  where  the  parties  fail  to  select — to 
nominate— some  attorney  to  try  the  case.  (3)  It  does  not  show  that 
John  Gill  Shorter  was  an  attorney,  (4)  Even  if  the  record  did 
Bhow  that  John  Gill  Shorter  was  an  attorney,  still  he  would  not,  as 
special  judge,  have  jurisdiction  of  the  case,  as  the  fact  which  dis* 
qnalified  the  circuit  judge  nowhere  appears  on  the  record;  and  if 
the  fact  which  in  law  disqualified  the  circuit  judge  to  preside  hadap-* 


860  KANSAS   REPOmtS. 

peared  of  record',  the  failnre  of  the  record  to  show  that  John  Gill 
Shorter  was  an  attorney  would  have  rendered  his  judgment  void  for 
want  of  jurisdiction  also. 

The  judgment  entry,  shown  by  the  transcript,  made  by  John  Gill 
Shorter  in  the  cause,  while  pending  in  the  circuit  court  of  Barbour 
county,  Alabama,  between  Hunter,  plaintiff,  and  Ferguson  and  Hoole, 
defendants,  and  the  judgment  rendered  by  said  John  Gill  Shorter, 
are  void ;  for,  in  the  language  of  Chief  Justice  Marshall  in  the  case 
of  Thatcher  v.  Powell,  6  Wheat.  119:  "When  a  court  exercises  an 
extraordinary  power  under  a  special  statute  which  prescribes  its 
course,  that  course  ought  to  be  strictly  pursued,  and  the  facts  rohich 
give  jurisdiction  ought  to  appear  on  the  face  of  the  record,  otherwise 
the  proceedings  are  not  merely  voidable,  but  absolutely  void,  as  being 
coram  nonjudice.'* 

Valentine,  J.  This  was  an  action  founded  upon  a  supposed 
*470    judgment  claimed  to  have  been  rendered  by  the  circuit  *court 

of  Barbour  county,  Alabama.  The  defendant  in  error  (defend- 
ant below)  denies  the  validity  of  said  judgment.  The  court  below 
held  it  to  be  void;  and  the  only  question  now  presented  to  us  is 
whether  it  is  void  or  not.  The  only  ground  upon  which  it  is  claimed 
to'  be  void  is  as  follows :  It  is  claimed  that  the  judgment  was  not 
rendered  by  the  regular  judge  of  the  circuit  court  of  said  county,  nor 
by  any  other  person  authorized  to  render  judgment  in  that  court. 
The  journal  entry  of  said  judgment  reads  as  follows : 

**  [Title.]  JUDGMENT. 

••May  22,  1867. 

"The  presiding  judge  being  incompetent  to  try  this  cause,  and  the 
parties  failing  to  agree  upon  any  one  to  preside  in  his  place,  John 
Gill  Shorter  was  selected  by  the  clerk  to  try  the  cause ;  and  there* 
upon  came  the  plaintiff  by  attorney,  and  the  defendants,  being  called, 
came  not,  but  made  default.  It  is  therefore  considered  by  the  court 
that  the  plaintiff  recover  of  the  defendants  the  sum  of  |1,910  for  his 
damages,  and  also  the  costs  in  this  behalf  expended,  for  which  let 
execution  issue." 

Section  758  (640)  of  the  Revised  Code  of  Alabama  reads  as  fol- 
lows :  "When  any  judge  of  the  circuit  court  is  incompetent  to  try  any 
case  standing  for  trial,  by  reason  of  relationship  to  parties,  or  oi  hav- 
ing been  engaged  as  counsel  in  the  cause,  or  for  any  other  reason, 
the  parties  to  the  suit  must,  when  the  same  is  reached  for  trial,  nom- 
inate some  attorney  present  in  the  court,  who  must  preside  as  judge 
for  the  trial  of  such  cause  during  that  term ;  and,  if  the  parties  fail 
promptly  to  make  such  selection,  the  clerk  of  the  court  must  nomi- 
nate the  attorney  who  shall  preside  over  and  try  the  cause  at  that 
term." 
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It  was  admitted  in  the  court  below  that  said  section  was  in  full 
force  and  operation  in  Alabama  at  the  time  of  the  rendering  of  said 
judgment,  and  since  hitherto.  It  is  claimed  that  said  judgment  is 
void  for  the  following  reasons:  Firsty  the  record  thereof  shows  upon 
its  face  that  the  judgment  was  not  rendered  by  the  regular  judge  of 
said  circuit  court;  $econd,  it  fails  to  show  any  specific  disqualification 
on  the  part  of  said  regular  judge;  third,  and  it  fails  to  show  that 
John  Gill  Shorter  was  an  attorney  present  in  court.  Now,  said 
section  758  (64:0}  of  the  Alabama  Code  is  a  sufficient  answer 
*471  *to  the  first  objection,  for  under  that  section  it  was  not  neces- 
sary that  the  regular  judge  should  try  said  cause;  hence  we 
need  to  consider  only  the  second  and  third  objections,  and  we  shall 
eonsider  both  of  these  together. 

The  circuit  court  of  Alabama  is  a  court  of  record,  with  general 
original  jurisdiction.  This  is  shown  by  section  5,  art.  6,  of  the  con- 
stitutioD  of  Alabama,  (read  in  evidence  in  the  court  below,)  by  the 
record  of  the  proceedings  of  the  said  circuit  court,  and  by  the  certif- 
icates of  the  clerk  and  judge  of  said  court  who  authenticated  said 
record.  The  said  circuit  court  had  jurisdiction  as  a  circuit  court  of 
the  subject-matter  of  the  action  in  which  said  judgment  was  rendered. 
l\  had  jurisdiction  of  both  of  the  defendants  in  that  action .  by  j)er- 
Bonal  service  of  the  summons  upon  each  of  them;  and  the  whole  of 
the  record  of  all  the  proceedings  in  that  action  was  introduced  in 
erideuce  in  the  conrt  below  in  this  action.  Hence  all  presumptions 
from  silence  or  absence  on  the  part  of  the  record  of  said  judgment 
Bhould  be  construed  in  favor  of  the  regularity  and  validity  of  the  pro- 
eeedings  of  the  said  circuit  court,  and  not  against  them.  Galpin  v. 
Page,  18  Wall.  350.  Jt  is  a  rule  of  universal  application  that,  when- 
ever a  record  of  a  court  of  general  or  superior  jurisdiction  is  merely 
silent  upon  any  particular  matter,  it  will  be  presumed,  not  withstand- 
ing the  silence,  that  whatever  ought  to  have  been  done  was  not  only 
done,  but  that  it  was  rightly  done.  Hahn  v.  Kelly,.  34  Gal.  392. 
This  is  the  universal  doctrine  of  the  courts.  Hence  we  think  it  ought 
to  be  presumed,  in  accordance  with  the  express  declaration  of  the 
record  of  said  judgment,  that  the  presiding  judge  of  said  court  was 
incompetent  to  try  said  cause,  although  the  record  does  not  disclose 
the  facts  which  rendered  him  incompetent;  and  we  think  it  ought  to 
be  presumed  that  John  GUI  Shorter  was  an  attorney  present  in  court, 
althongh  the  record  does  not  show  that  he  was  an  attorney.  The 
Alabama  decisions,  referred  to  by  defendant  in  error  as  applicable  to 
this  point,  have  really  no  application  whatever.  They  amount  simply 
to  this: .  Whenever  some  special  matter  not  coming  within 
H73  the  ordinary  jurisdiction  of  *the  circuit  court,  but  belonging 
of  right  to  some  other  court  possessing  only  special  and  limited 
jurisdiction,  is  conferred  upon  the  circuit  court,  to  be  by  it  heard 
and  determined  because  of  some  disqualification  on  the  part  of  the 
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judge  of  the  court  of  special  and  limited  jurisdiction,  the  circuit  coart 
will  for  such  special  matter  become  merely  a  court  of  special  and 
limited  jurisdiction,  just  like  the  court  to  which  such  special  matter 
rightfully  belongs ;  and  therefore  every  fact  necessary  to  give  such 
circuit  court  jurisdiction  of  such  special  matter  must  affirmatively  ap- 
pear upon  the  face  of  the  record  of  the  proceedings  of  such  circuit 
court,  just  as  it  should  appear  upon  the  face  of  the  record  of  the  pro- 
ceedings of  such  court  of  special  and  limited  jurisdiction,  or  such  pro- 
ceedings will  be  held  to  be  void  for  the  want  of  jurisdiction.  That  is, 
the  record  of  the  court  of  general  and  superior  jurisdiction  must,  for 
this  special  matter,  be  just  as  full,  with  regard  to  jurisdictional  facts, 
as  the  record  of  the  court  of  special  and  limited  jurisdiction.  The 
record  of  the  two  courts  for  the  special  matter  must  be  alike. 

In  the  present  case,  however,  the  subject-matter  of  the  action  in 
which  said  judgment  was  rendered,  does  not  belong  to  any  court  of 
special  and  limited  jurisdiction.  No  court  of  special  and  limited 
jurisdiction  could  adjudicate  upon  it.  But  it  belongs  rightfully  to 
the  circuit  court,  and  to  no  other  court.  The  authority  to  hear  and 
determine  the  subject-matter  of  said  action  is  not  a  special  authority 
conferred  upon  the  circuit  court,  but  it  comes  within  its  general  and 
ordinary  jurisdiction.  It  is  not  determined  by  some  special  statatory 
mode  of  procedure  established  for  some  court  of  special  and  limited 
jurisdiction,  but  it  is  determined  by  the  ordinary  mode  of  procedure 
established  for  the  circuit  court.  The  case  is  tried  just  as  any  other 
case  is  tried  in  the  circuit  court,  except  that  it  is  tried  before  a  special 
judge  or  judge  pro  tern.  The  record  is  made  up  in  the  same  manner; 
the  proceedings  are  under  the  control  and  within  the  custody  of  the 
same  officers,  and  the  record  of  the  proceedings  are  authenticated  in 

the  same  manner.  The  court,  although  temporarily  presided 
*478     over  by  a  special  or  pro  tern,  judge,  is  still  *essentially  the 

circuit  court.  It  is  not  a  court  exercising  merely  a  special 
and  limited  jurisdiction,  but  it  is  a  court  in  the  exercise  of  a  general 
and  superior  jurisdiction,  although  presided  over  temporarily  by  a 
special  judge;  and  therefore  all  the  proceedings  of  said  court  should 
be  examined  and  construed  in  the  same  manner  as  the  proceedings 
of  the  circuit  court  are  usually  examined  and  construed.  If  other- 
wise, however, — if  all  presumptions  from  silence  on  the  part  of  the 
record  are  to  be  construed  against  the  regularity  and  validity  of  the 
proceedings  of  the  circuit  court  in  such  oases, —  then  all  such  pre- 
sumptions are  not  only  to  be  drawn  against  the  record  of  a  court  of 
general  and  superior  jurisdiction,  but  they  are  also  to  be  drawn  against 
the  intelligence,  the  care,  and  diligence,  or  the  good  faith,  of  the  reg- 
ular officers  of  that  court.  It  must  be  presumed,  against  the  officers, 
the  judge,  the  clerk,  and  thd  sheriff,  that  they  allowed  a  usurper  to 
intrude  into  the  judge's  office,  to  take  possession  of  all  the  parapher- 
nalia of  the  court,  and  to  preside  over  its  deliberations.     Such  pre- 
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sDmptions  should  not  be  allowed.  On  the  oontrary,  we  think  all  pre- 
somptions  should  be  in  favor  of  the  regularity  and  validity  of  the 
proceedings,  and  in  favor  of  the  intelligence,  diligence,  and  good  faith 
of  all  the  officers.  We  would  refer  to  the  following  authorities  as  ap- 
plicable to  this  point:  State  v.  Carroll,  88  Conn.  440;  S.  C.  13 
Amer.  Law.  Beg.  (N.  S.)  165;  Feaster  v.  Woodfill,  23  Ind.  493, 
497;  Starry  v.  Winning,  7  Ind.  811,  314. 

In  the  case  of  Horton  v.  Pool,  40  Ala.  629,  682,  Judge  Btrd,  of 
the  supreme  court  of  Alabama,  in  delivering  the  opinion  of  the  conrfe, 
saj8 :  ''The  record  should  have  shown  affirmatively  that  the  person 
chosen  to  preside  on  the  trial  of  the  cause  in  the  court  below  was 
an  attorney  of  the  court.  Code,  §  640.  But,  without  determining 
whether  the  record  so  shows,  we  are  satisfied  that  there  is  no  error 
shown  by  the  bill  of  exceptions  of  which  the  appellant  can  legally 
complain."    This  is  all  there  is  said  upon  the  subject  in  hie  decision. 

The  supreme  court  of  Alabama,  by  this  decision,  substantially 
'474    says  that,  although  the  record  may  be  silent  as  *to  whether  a 

special  judge  trpng  the  cause  is  an  attorney  or  not^  yet  that, 
even  where  the  record  is  attacked  directly  on  an  appeal,  no  error  in 
the  record  is  affirmatively  shown  of  which  the  party  attacking  the  reo« 
ord  can  complain.  What  would  the  court  have  said  if  the  record  had 
been  attacked  collaterally,  as  in  the  case  now  before  us  ?  It  is  sup- 
posed that  the  court  would  have  said  that  the  judgment  was  void. 
The  coart  in  that  case  affirmed  the  judgment  of  the  court  below,  al^ 
though  the  record  was  silent  as  to  whether  the  special  judge  trying 
the  cause  was  an  attorney  or  not.  And  whoever  heard  of  an  appel** 
late  eoort  affirming  a  void  judgment?  Whoever  heard  of  an  appel- 
late eourt  making  a  void  judgment  valid  by  affirming  the  same  ? 
Even  on  appeal  the  appellate  court  will  not  examine  to  see  whether 
the  judge  trying  the  cause  was  legally  the  judge,  unless  the  question 
was  raised  in  the  trial  court.  State  v.  Anon.  2  Nott  &  McG.  27; 
Feaster  v.  WoodfiU,  28  Ind.  493.  A  fortiori,  a  court  will  not  exam- 
ine Bueh  a  question  when  the  judgment  is  attacked  collaterally. 

But,  for  the  purposes  of  this  case,  suppose  that  the  regular  judge  of 
the  said  circuit  court  of  Alabama  was  entirely  competent  in  every 
respect  to  try  said  cause,  and  suppose  that  John  Gill  Shorter  was  not 
ui  attorney  present  in  court,  then  is  the  judgment  void?  Is  it  a  nul- 
lity when  attacked  collaterally,  as  in  this  case?  We  think  not.  The 
laws  of  Alabama,  as  admitted  by  the  parties,  provide  for  such  an  of- 
ficer as  a  special  judge  pro  tem,  John  Gill  Shorter  was  regularly 
selected  and  regularly  installed  as  such  officer  for  the  trial  of  said 
eause.  He  took  possession  and  control  of  the  office  for  that  purpose. 
He  ^as  duly  recognised  by  all  the  officers  of  the  court,  the  parties 
present  in  eourt,  and  others,  as  such  officer.  A  record  of  his  pro- 
ceeding was  regularly  kept  and  preserved  as  in  other  cases^  and  such 
record  was,  at  the  time  it  was  made,  and  still  is,  recognized  as  a  part 
of  the  records  of  said  couri.     And  the  present  judge  and  clerk  of  said 
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court  duly  authentioate  the  very  ir&nsoript  of  said  record,  which 
was  offered  in  evidence  in  this  case,  which  was  held  to  be 
*475  *void  by  the  court  below.  John  Gill  Shorter  was  in  fact,  be- 
yond all  doubt,  a  special  judge  de  facto  of  said  court.  And 
as  such  judge  de  facto  we  do  not  think  his  proceedings  can  be  attacked 
in  the  collateral  manner  in  which  they  are  now  attempted  to  be  at- 
tacked. They  must  be  held  valid  and  binding  until  attacked  by  some 
direct  proceeding  instituted  for  the  purpose  of  attacking  them.  This 
doctrine,  we  think,  is  universally  recognized  and  maintained.  State 
V.  Carroll,  38  Conn.  449;  S.  C.  12  Amer.  Law  Beg.  (N.  8.)  166; 
Feaster  y.  WoodfiU,  23  Ind.  493, 497;  Case  v.  State,  5  Ind.  1;  Starry 
V.  Winning,  7  Ind.  311,  314;  Jones  v.  8tate,'ll  Ind.  367;  Taylor  v. 
Skrine,  3  Brev.  616 ;  State  v.  Anon.  2  Nott  &  M.  27;  In  re  Boyle,  9 
Wis.  264;  State  v.  Bloom,  17  Wis.  521;  State  v.  Douglass,  60  Mo. 
593;  People  v.  Bangs,  24  111.  184;  Clark  v.  Com.,  29  P.  St.  129;  Ex 
parte  Strang,  21  Ohio  St.  610;  Pepin  v.  Lachenmeyer,  46  N.  Y.  27, 
32;  People  v.  White,  24  Wend.  620;  State  v.  Ailing,  12  Ohio,  16. 
We  have  considered  said  section  758  (640)  of  the  Alabama  Code 
as  valid  and  operative,  because  the  parties  to  this  suit  agreed  that  it 
was,  and  nothing  was  introduced  in  evidence  which  tended  to  shoW 
that  it  was  not  valid  and  operative.  It  is  in  fact,  however,  unconsti- 
tutional and  void,  and  the  supreme  court  of  Alabama  has  recently 
held  it  to  be  unconstitutional  and  void.  Ex  parte  Amos,  decided  by 
the  supreme  court  of  Alabama,  July  30, 1874.  We  cannot  take  judi- 
cial notice  of  the  constitution  or  laws  or  judicial  decisions  of  Alabama, 
or  of  any  other  state.  They  must  be  proved  by  the  introduction  of  evi- 
dence. Gen.  St.  700,  §  370;  Porter  v.  Wells,  6  Kan.  *455;  1  Greenl. 
Ev.  §  489 ;  2  Phil.  Ev.  (5th  Amer.  Ed.  Cowen  &  H.  and  Edw.  Notes,) 
original  page  428,  note  1.  It  is  true,  for  the  purpose  of  construing  oar 
own  laws  or  of  determining  what  our  own  laws  are,  we  take  judicial  no- 
tice of  everything  that  can  in  any  manner  aid  us  in  such  construction 
or  determination,  for  we  are  bound  to  know  what  our  own  laws  are 
without  any  proof  thereof.  And,  as  we  are  bound  to  take  ju- 
*476  dicial  notice  of  *what  our  own  laws  are,  we  are  bound  to  take 
judicial  notice  of  everything  that  will  in  any  manner  aid  as 
in  determining  what  our  own  laws  are.  For  this  purpose,  and  so  far 
as  they  are  applicable,  we  may  take  judicial  notice  of  the  existence 
and  history  of  the  laws  of  every  country  and  of  every  age.  We  may, 
indeed,  take  judicial  notice  of  everything  that  can  be  known  or  un- 
derstood of  every  law  that  has  ever  been  passed,  of  every  decision 
that  has  ever  been  promulgated,  of  every  transaction  that  has  ever 
occurred,  of  every  event  that  has  ever  transpired,  and  of  every  fact 
that  has  ever  existed.  But  except  for  the  purpose  of  construing  oar 
own  laws,  and  of  determining  what  they  are,  we  can  know  but  very 
little  except  through  the  medium  of  evidence.  Except  for  that  pur- 
pose we  can  know  the  laws  of  other  states  only  as  they  are  proved  to 
OS,  like  other  facts.    Hence  we  cannot  take  judicial  notice  (against 
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the  agreement  of  the  parties)  that  said  seetion  758  (S40)  of  the  Ala- 
bama Code  is  unGonstitntional  and  void.  We  have,  however,  exam- 
ined the  eonstitntion  of  Alabama,  and  we  agree  with  the  supreme 
court  of  that  state  that  said  section  758  (640)  is  unconstitational  and 
Toid  so  far  as  it  attempts  to  authorize  the  selection  of  a  special  judge 
of  the  circuit  court. 

The  judgment  of  the  court  below  must  be  reversedi  and  cause  re* 
manded  for  farther  proceedings. 

(All  the  justices  concurring.) 


Daniel  Giltenan  v.  B.  W.  Lemert. 

July  Term,  1874. 

Qaieting  Title:  Title  of  Occupant :  Adverse  Title.  A  party  in  the 
quiet,  peaceable,  and  rightful  possession  of  real  estate,  claiming  title 
thereto,  has  such  an  interest  therein,  although  his  title  may  be  ever  so 
defective,  that  he  may  maintain  an  action  to  quiet  his  title  and  posses- 
sion  as  against  any  adverse  claimant  whose  title  is  weaker  than  bis,  or 
who  has  no  title  at  all.    [Morrill  v.  Douglass,  14  Kan.  801.] 

•477    *Error  from  Neosho  district  court. 
The  case  is  stated  in  the  opinion. 

Hutehings  d  0*Gradyy  for  plaintiff  in  error. 

The  court  erred  in  sustaining  the  demurrer  to  plaintiff's  evidence. 
A  demurrer  to  evidence  does  not  alter  the  rule  that  tlie  jury  are 
the  exclusive  judges  of  the  facts.  The  court  upon  a  demurrer  to 
evidence  cannot  weigh  the  testimony,  and  decide  upon  the  prepon-. 
derance.  The  only  question  to  he  decided  by  the  court  is  whether 
there  is  an  entire  failure  of  proof  on  any  material  question  raised  in 
the  pleadings,  and  necessary,  under  the  law,  to  be  supported  by  some 
proof  in  order  to  jnstify  a  recovery. 

The  plaintiff  had  shown  an  exclusive  and  continuous  possession  of 
the  land  since  before  the  action  was  commenced.  The  deed  from 
Chooteau  (who  had  prior  possession,  coupled  with  an  equity  relating 
back  to  September  29,  1865,  and  which  had  ripened  into  a  complete 
legal  title  at  the  commencement  of  this  action)  was  certainly  evi* 
dence  that  plaintiff's  entry  was  lawful,  and  at  the  least  must  be  con- 
strued to  be  license  from  Chouteau  to  enter.  This  possession  was 
"an  incipient  or  inchoate  title,"  which  would  ''in  time  ripen  into  a 
eomptete,  perfect,  and  absolute  title,"  and  plaintiff  could  "maintain 
an  action  to  quiet  possession"  against  the  defendant,  who  "had  not  a 
paramount  right," — ^in  fact,  who  had  not  shown  even  the  remotest 
nght,  but  who  "claimed  adversely"  in  his  answer.  At  the  time  of 
paBsing  on  this  demorrer,  so  far  as  the  court  was  informed  or  the 
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record  shows,  Lemert's  claim  to  this  land  was  a  mere  idle  and  vexa- 
tious claim,  without  any  foundation  whatever.     The  patent  showed 

the  absolute  legal  title  to  be  in  Chouteau.  That  he  obtained 
*478     his  title  *a8  a  **hea4-nght/'  under  the  fourteenth  article  of 

the  treaty,  is  recited  by  the  patent  itself.  Now,  then,  if  no 
other  force  is  given  to  the  deed  from  Chouteau  to  Giltenan,  it  must 
be  conceded  that  it  was  license  from  Chouteau  to  Giltenan,  author"* 
izing  him  to  enter,  and  was  given  after  the  equity  of  Chouteau  at- 
tached. Giltenan,  then,  had  certainly  made  this  case, — he  was  in 
possession  of  the  land  by  written  license,  and  consent  of  the  owner 
of  the  fee,  and  a  mere  stranger,  without  a  shadow  of  right,  ques- 
tioned his  possession.  The  possession  of  Giltenan  made  out  a  prima 
facie  case.  "It  is  a  maxim  that  the  party  in  possession  is  presumed 
to  have  a  valid  title."  "It  is  prima. facie  evidence  of  seizin  in  fee." 
Quiet  and  exclusive  possession  of  real  estate  give  the  party  holding 
the  same  a  "right  against  every  person  who  cannot  establish  a  title." 
"This  is  the  general  rule,  in  respect  to  which  there  is  no  exception, 
and  it  has  been  established  by  a  world  of  authorities,  both  in  this 
country  and  in  England."  Tyler,  Eject,  pp.  70-72;  Brenner  v. 
Bigelow,  8  Kan.  *496. 

StillweU  dt  Bdylies,  for  defendant  in  error. 

Did  the  court  err  in  sustaining  the  demurrer  of  the  defendant  to 
the  evidence  of  plaintiff?  In  other  words,  did  all  the  evidence  intro- 
duced support  the  petition,  and  entitle  the  plaintiff  to  the  relief 
asked?  The  plaintiff  based  his  right  to  relief  on  the  ground  that 
he  held  the  legal  title  to,  and  was  in  the  quiet  and  peaceable  pos- 
session of,  the  premises.  Prpof  that  the  plaintiff  held  the  legal 
title  alone  would  not  sustain  the  action.  Eaton  v.  Giles,  5  Kan. 
*24.  Nor  would  proof  of  bare  possession,  without  some  claim  of 
right  thereto,  be  suflScient,  (Nash,  PI.  &  Pr.  654;  Seney,  Code,  417, 
note  b;)  and  we  submit  whether,  in  any  case,  possession  without 
the  legal  title  would  be  sufficient  to  sustain  the  action.  In  this 
case  the  right  to  possession,  under  the  pleadings,  depending  upon 
plaintiff's  holding  the  title,  in  order  to  make  out  b,  prima  facie  case 
it  was  necessary  for  the  plaintiff  to  show  both  possession,  and  the 

right  to  possession,  in  himself.  This  he  failed  to  do.  The 
^479     only  evidence  of  any  title  in  him  *was  that  shown  by  the  deed 

of  Gesso  Chouteau,  bearing  date  August  3,  1867;  and  a  pat- 
ent from  the  government  to  Chouteau,  of  date  June  10,  1870.  The 
patent  from  the  government  showed  the  legal  title  to  the  premises  in 
controversy  to  be  vested  in  Chouteau  on  the  tenth  of  June,  1870.  The 
deed  of  August  3d,  from  Chouteau  to  plaintiff,  was  incompetent  as 
evidence,  and  the  objection  of  defendant  to  its  introduction  should 
have  been  sustained.  T^he  deed  was  executed  nearly  three  yeara  be- 
fore the  patent,  and,,  in  order  to  be  a  proper  instrunaent  of  evidence, 
it  should*  have  been  sufficient  in  itself  to  vest  in  the  grantee  ^Uy  sub- 
sequently*aequired  tit}e  of  the  grantor.     Comp^L^ws  1862,  p^.  354, 
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I  4.  It  eontains  no  oovenanis  whatever.  It  does  not  warrant  the 
title.  It  is  an  ordinary  qnitclaim  deed,  and  did  not  operate,  either 
under  the  statute  or  by  way  of  estoppel,  to  vest  in  the  plaintiff  any 
after-aeqnired  title  of  Chouteau.  Simpson  v.  Greeley,  8  Elan.  *586; 
White  V.  Brocaw,  14r  Ohio  St.  839 ;  Broce  v.  Lake,  9  Ean.  *201. 

It  does  purport  to  convey  "all  the  interest  he  may  acquire  by  virtue 
of  a  head-right  as  an  Osage  Indian  half-breed,  or  by  virtue  of  pri- 
ority of  settlement*'  on  the  land.  This  language  can  give  no  extra 
effect  to  the  deed.  It  only  shows  that  the  grantor  intended  to  convey 
such  right  as  then  was  vested  in  him,  by  virtue  of  rights  then  esist- 
mg.  There  is  no  covenant  as  to  his  having  any  right  by  virtue  of 
priority  of  settlement.  It  was  a  conveyance,  then,  in  the  present 
only,  and  could  pass  only  such  interests  as  the  grantor  then  had.  It 
^oes  not  purport  to  convey  any  greater  interest  than  the  grantor  then 
bad,  in  the  meaning  of  section  4  of  Compiled  Laws  above  referred 
to.  Hence,  on  the  face  of  this  instrument,  showing  as  it  did  that 
the  grantor  did  not  have,  nor  undertake  to  convey,  the  legal  title,  and 
its  execution  being  long  anterior  to  the  patent  to  Chouteau,  it  was 
not  a  proper  subject  of  evidence. 

Again,  plaintiff,  having  introduced  the  patent  in  evidence,  was 
bound  by  its  recitals.  Claiming  title  through  the  grantee  in  the 
patent,  he  cannot  deny  that  its  recitals  are  true.  The  patent 
^480  shows  that  Gesso  Chouteau  was  designated  as  one  of  *the  half- 
breeds  to  have  a  head-right  under  the  fourteenth  article  of  the 
treaty  between  the  government  and  the  Osage  tribe  of  Indians  of  Sep- 
tember 29,  1865;  that  this  selection  included  the  lands  in  contro- 
versy ui  this  action ;  and  that  his  selection  was  approved  by  the  sec- 
retuy  of  the  interior,  June  15,  1869.  We  submit,  therefore,  that 
as  the  evidence  of  plaintiff  already  introduced  at  the  time  the  deed 
^as  offered  showed  that  Chouteau  was  a  member  of  a  tribe  of  In- 
dians, and  that  no  title  to  the  lands  in  controversy  was  vested  in  him 
nntil  the  issuance  of  the  patent,  that  he  had  no  legal  capacity  to  con- 
vey, and  the  deed  bearing  date  August  3,  1867,  was  void  in  its  in- 
ception, and  passed  no  right  or  interest  in  the  premises  to  plaintiff. 
The  plaintiff,  then,  having  shown  title  in  Chouteau,  and  not  connect- 
iiig  himself  with  the  title,  had  no  such  possession  as  the  law  will 
<:oontenance.  The  case  is  within  the  rule  laid  down  in  Wood  v.  Mis- 
souri, K.  &  T.  By.  Co.,  11  Kan.  *323.  It  can  make  no  difference  in 
its  application  whether  the  trespass  is  upon  lands  of  the  government 
or  of  an  individual. 

Valentine,  J.  This  was  an  action  to  quiet  title  to  certain  real  es- 
tate. Both  parties,  by  their  pleadings,  claimed  to  own  the  property, 
and  to  have  the  right  of  possession  thereto.  A  trial  was  commenced 
in  the  court  below  before  the  court  and  a  jury.  The  plaintiff  below 
(who  is  also  plaintiff  in  error)  introduced  parol  evidence  showing  that 
he  was  in  quiet  and  peaceable  possession  of  the  property.  He  also 
introduced  in  evidence  a  quitclaim  deed  to  himself  for  the  land,  exe- 
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cuted  Angast  8,  1867,  by  one  Gesso  Choatean,  a  half-breed  Osage 
Indian.  He  also  introduoed  in  evidence  a  patent  for  the  land,  issaed 
June  10,  1870,  by  the  government  of  the  United  States  to  said  Chou- 
teau. This  patent  was  issued  under  the  provisions  of  artiole  14  of 
the  treaty  with  the  Osage  Indians  of  September  29,  1865.  14  U.  S. 
St.  at  Large,  689.  When  all  this  evidence  was  introdnoed,  the  plain- 
tiff rested  his  case.  The  defendant  then  demurred  to  the  evi- 
*481  dence,  and  *the  court  below  sustained  the  demurrer,  and  ren- 
dered judgment  for  the  defendant ;  and  of  .this  ruling  the  plain- 
tiff now  complains. 

We  are  inclined  to  think  that  the  court  below  erred, — that  the 
case  should  not  have  been  taken  from  the  jury.  A  party  in  the  qniet, 
peaceable,  and  rightful  possession  of  real  estate,  claiming  title.thereto, 
has  such  an  interest  therein,  although  his  title  may  be  ever  so  defect- 
ive, that  he  may  quiet  his  title  and  possession  as  against  any  adverse 
claimant  whose  tijile  is  weaker  than  his,  or  who  has  no  title  at  all. 
Gen.  St.  747;  Code,  §  594.  Now,  according  to  the  evidence,  if  the 
plaintiff  did  not  own  this  property,  then  Chouteau  owned  it.  There 
was  not  a  particle  of  evidence  tending  to  prove  that  any  one  else 
owned  it.  There  was  no  evidence  tending  to  show  that  the  defend- 
ant had  the  least  interest  in  the  property.  Hence  it  would  have 
been  proper  for  the  jury  to  have  found  that  the  plaintiff  held  the* 
property  peaceably,  quietly,  and  rightfully,  under  Chouteau,  although 
possibly  the  legal  title  may  still  be  in  Chouteau.  If  Chouteau  was 
satisfied  to  allow  the  plaintiff  to  hold  possession  of  the  property,  and 
to  claim  title  thereto  under  said  quitclaim  deed,  no  one  else  could 
complain.  Except  as  against  Chouteau,  or  some  other  person  right- 
fully claiming  under  him,  the  plaintiff's  title  was  and  is  sufQcient. 
It  will  stand  against  the  balance  of  the  world.  This  case  differs 
widely  from  the  case  of  Wood  v.  Missouri,  K.  &  T.  By.  Co.,  11  £an. 
*328.  In  that  case  the  plaintiff  was  merely  a  trespasser  upon  gov- 
ernment land ;  in  this,  the  plaintiff  is  neither  a  trespasser,  so  far  as 
the  evidence  shows,  nor  is  he  located  upon  government  land. 

The  judgment  of  the  court  below  must  be  reversed,  and  cause  re- 
manded for  further  proceedings* 

(All  the  justices  concurring.) 
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*48a  *J.  P.  BfiowN  and  another  v.  E.  0.  Holmes. 

July  Term,  1874. 

1.  Beplevin:  When  Action  Aoorues:  Demand  and  Befusal.    The  giat 

of  the  action  of  replevin*  under  our  Code,  is  the  wrongful  detention, 
and  this  relates  to  the  time  of  the  commencement  of  the  action.  Where 
demand  and  refusal  are  necessary  to  make  the  detention  by  the  defend- 
ant wrongful,  such  demand  and  refusal  must  be  prior  to  the  commence- 
ment of  the  action,  and  evidence  of  a  subsequent  demand  is  properly  re- 
jected.   [Moses  V.  Morris,  20  Kan.  213;  Bailey  v.  Bayne,  Id.  659;  Smith 

V.  Woodleaf,  21  Kan.  720.1 

» 

2.  Chattel  Mortgage :  Description  of  Mortgaged  Property.    A  chattel 

mortgage  in  which  the  description  of  the  property  mortgaged  is  as  fol- 
lows: "23  head  of  beeves,  four  year  old  Texas  cattle;  57§tliree  year  old 
Texas  cattle;  29  two  year  old  Texas  cattle, — said  goods  and  chattels  now 
being  in  the  possession  of  the  said  party  of  the  first  part,  in  Morris 
county,  Kansas," — is  not  void  for  uncertainty.^ 

8.  Trial:  Order  of  Evidence:  Saving  QnestionB.  In  the  trial  of  an  ac- 
tion of  replevin,  proof  of  the  title  of  the  plaintiff  naturally  precedes 
proof  of  a  wrongful  detention  by  the  defendant;  and  where  the  evidence 
of  plaintiff's  title  is  ruled  out,  it  is  unnecessary  for  him,  in  order  to  pre- 
serve that  question  for  review  in  this  court,  to  offer  evidence  of  a  de- 
mand and  refusal,  or  of  any  other  facts  going  to  show  a  wrongful  deten- 
tion by  the  defendant. 

4. :  Order  of  Proceeding :  Presumption.    Where  testimony  which, 

in  the  natural  and  logical  order  of  a  trial,  ought  to  be  the  first  presented, 
18  ojtered  and  rejected,  it  will  be  presumed  that  it  was  so  rejected  be- 
cause of  some  supposed  intrinsic  defect  therein,  and  not  by  virtue  of  the 
court's  control  over  the  order  in  which  evidence  shall  be  introduced. 
[Taylor  v.  Mason,  28  Kan.  384.] 

*« :  Beplevin.    Where  plaintiff  in  a  replevin  action  offered  evidence 

of  a  demand  and  refusal  mskde  subsequently  to  the  commencement  of  the 
action,  which  was  properly  rejected,  and  then  offered  evidences  of  his 
title  to  the  property,  which  were  competent  and  sufficient  therefor,  but 
which  were  also  rejected,  the  error  in  rejecting  these  evidences  will  not 
be  adjudged  Immaterial  because  of  a  failure  to  offer  evidence  of  a  de- 
inand  and  refusal  prior  to  the  commencement  of  the  action. 

[6.  .Agister's  Lien.  The  lien  for  keeping  and  wintering  cattle  is  para- 
mount to  the  lien  of  a  chattel  mortgage  on  such  cattle.  Case  v.  Allen* 
21Kan.  217.J2 

Error  from  Chase  district  court. 

^Sofflciency  of  description  In  chattel  mortgages,  see  Sims  v.  Mead,  30  Kan.  134; 
Mom  y.  Lehman,  80  Kan.  614;  8.  C.  1  Pac.  Rep.  804;  Griffiths  v.  Wheeler,  81  Kan. 
17;  a  0.  2  Pac  Rep.  842;  Corbin  v.  Kincaid,  7  Pac.  Rep.  146. 

'If  a  person  who  has  a  lien  for  the  keeping  and  feeding  of  cattle  claims  to  de- 
tiin  them  in  his  possession  on  more  than  one  ground,  but  expressly  makes  men- 
tioa  of  his  lien  and  charges,  as  one  of  his  reasons  for  such  detention,  said  decla- 
ration on  his  part  will  not  be  considered  a  waiver,  or  an  abandonment  of  his  lien. 
Brown  y.  Hohnes,  21  Kan.  687.    Bee,  also,  Kelsey  v.  Layne,  28  Kan.  218. 
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Beplevin,  brought  by  Brown  and  another,  to  reeover  the  posseasion 
of  ninety-two  head  of  cattle.  Plaintiffs  claimed  the  cattle  under  a 
chattel  mortgage  given  to  them  by  F.  Ledrick,  dated  October  31, 

1871,  duly  executed  and  registered  in  Morris  county,  where  the  cattle 

then  were.     These  cattle  were  part  of  624  head  mortgaged  to 

*488     plaintiffs  to  secure  Led*rick's  note  of  that  date  for  $6,142.9Q, 

due  sixty  days  after  date.    The  action  was  commenced  in  May, 

1872,  against  Holmes,  then  in  possession  of  the  cattle  in  Chase 
county,  who  retained  them  upon  a  redelivery  bond.  Defendant,  who 
was  in  default  for  want  of  an  answer,  applied  to  the  court  at  the  Sep- 
tember term,  1872,  for  leave  to  answer,  whereupon,  **said  motion 
being  considered  by  the  court,  leave  was  given  the  defendant  to  file 
an  answer  instanter.  and  the  cause  to  stand  for  trial  at  this  term  of 
court."  To  this  order  plaintiffs  excepted.  The  answer  was  filed, 
and  contained — First,  a  general  denial;  second,  an  allegation  that 
the  property  had  been  taken  from  defendant's  possession  since  the 
commencement  of  the  action  upon  an  execution  against  Ledrick,  the 
mortgagor.  Trial  at  the  September'  term,  1873.  Plaintiffs  offered 
in  evidence  the  chattel  mortgage  from  Ledrick  to  themselves,  which, 
on  defendant's  objection,  the  court  refused  to  receive.  The  district 
court  rendered  judgment  in  favor  of  defendant  and  against  plaintiffs 
for  costs. 

E.  S,  Waterbury,  for  plaintiffs. 

Defendant's  objection  to  the  introduction  of  the  mortgage  was  "'that 
said  mortgage  is  so  general  in  its  terms,  and  uncertain  in  the  de- 
scription of  the  property  mentioned  therein,  as  to  be  void  for  uncer- 
tainty, immaterial,  irrelevant,  and  incompetent."  The  triple  climax 
which  closes  the  objection  doubtless  refers  to  the  uncertainty  in  the 
description  of  the  property ;  for  that  the  mortgage  was  incompetent 
on  other  grouiids  does  not  clearly  appear,  and  that  it  was  irrelevant 
can  hardly  be  claimed  after  defendant's  admission  that  he  got  the 
cattle  from  Ledrick,  and  had  no  doubt  they  belonged  to  plaintiffs 
under  their  mortgage.  Besides  that,  the  mortgage  and  petition  are 
consistent  in  the  description  of  the  property,  and  the  identity  of  the 
cattle  in  question  with  those  in  the  mortgage,  could  be  shown  by 
parol.  Lawrence  v.  Evarts,  7  Ohio  St.  194;  Harding  v.  CSoburn,  12 
Mete.  338.  But  we  understand  the  only  question  raised  by  the 
*484  objection  is  whether  the  mortgage  is  "void  for  uncer*tainty," 
"fatally  defective"  in  the  description  of  the  property,  and 
obnoxious  to  the  rule  in  Golden  v.  Gockril,  1  Ean.  ^259;  the  hint 
directing  attention  to  some  source  of  information  beyond  the  words 
of  the  parties,  and  enabling  third  parties  to  identify  the  property^ 
aided  by  inquiries,  which  the  mortgage  indicates  is  found  in  the 
last  clause  of  the  description, — "said  goods  and  chattels  now  being 
in  possession  of  the  said  party  of  the  first  part,  [Ledrick,]  in  Morris 
county."  Golden  v.  Gockril,  supra;  Lawrence  v.  Evarts,  7  Ohio  St. 
194;  Conkling  v.  Shelley,  28  N.  Y.  360;  Gardner  v.  McEwen,  19  N. 


Y.  128.  Bat  however  ddiectiye  tbe  desoription^^  the  defendant  was 
not  thereby  prejodioed.  He  himself  identifies  the  property.  He  has 
both  actual  and  oonstruotive  notice  of  the  mortgage,  and  has  no 
doabt  of  its  binding  force.  Neither  is  be  a  third  person,  or  innocent 
parebaser,  to  complain  of  these  defects,  but  the  agent  of  Ledrick. 
If  the  mortgage  was  good  against  Ledrick,  it  was  good  against  his 
herder  or  agister. 

Bui  it  is  urged  by  defendant  that  the  error  in  excluding  the  mort- 
gage is  immaterial,  because  plaintiff  could  not  recover  without  proof 
of  a  demand  before  suit  commenced,  and  that  we  have  failed  in  this. 
We  answer  that  the  record  does  not  profess  to  show  all  the  evidence 
offered,  nor  can  it  therefrom  be  inferred  that  other  evidence  of  a  de- 
mand and  tender  was  not  or  could  not  be  offered  to  support  our  case 
beyond  what  the  record  shows.  Why  not  as  well  urge  that  the  rec- 
ord shows  no  proof  of  the  value  of  the  cattle,  or  that  they  were  not 
taken  on  execution,  etc.?  Indeed,  if  we  had  offered  the  mortgage 
alone,  and,  that  being  erroneously  refused,  our  basis  of  title  rejected, 
and  nothing  before  the  court  with  which  to  connect  other  evidence, 
we  might  have  appealed  directly  to  this  court  upon  that  error,  leaving 
the  proof  of  other  material  facts  to  be  offered  upon  that  trial  after 

the  validity  of  our  title  had  been  established. 

1^ 

The  petition  and  affidavit  were  filed  May  15,  1872,  and  the  prop- 
erty was  taken  under  the  writ  the  following  morning.     Witness  Mun- 
kers  went,  as  agent  of  plaintiffs,  to  demand  the  cattle  from 
*4r85    the  defendant,  and  pay  or  tender .  his  *charges  for  wintering 
tbem,  and  met  and  conversed  with  defendant  about  the  cattle 
on  the  same  morning,  but  before  the  property  was  taken,  or  any 
papers  served  on  Holmes.     The  sheriff  was  with  Munkers,  and  had 
the  summons  and  writ  of  replevin  to  serve  in  ease  Holmes  would  not 
give  up  the  property  voluntarily.     In  that  connection  Holmes  said 
*'he  had  no  doubt  the  cattle  belonged  40  J.  F.  Brown  &  Go.  under 
their  mortgage;  that  he  himself  had  no  claim  upon  them,  except  for 
wintering  them,  but  that  other  parties  claimed  to  have  a  bill  of  sale 
of  the  cattle  from  Ledrick,  and  they  had-  ordered  him  not  to  turn 
them  over  to  Brown  &  Go.*'   Having  shown  the  foregoing  faci^.upiOA 
the  trial,  tb^  plaintiffs  offered  to  prove  that  Hunkers  then  demanded 
the  oatUe  from  Holmes  as  agent  for  plaintiffs,  and  tendered  hm 
chaiges  for  wintering  them,  bat  the  coctrt  refused  the  evidjenee  upon 
the  defendant's  objection  th^t  it  was  immaterial,  and  thati  the  de« 
maad  and  tender  should  have  been^  made  before  the  filing  of  the  pe-^ 
tition  as  well  as  before  service  of  summons..    This  was  the  middle  .of 
May.  Winter  was  over..    Holmes  was  still  keeping  the  cattle.    Why :? 
^as  it  to  secure  his  pay  for  wintering  ?    We  would  have  shown  that 
we  offered  to  pay  him,  and  still  he  retused  to  deliver  them  over;;and 
timswe  would  bave.  shown,  io.  connection  with  has  other  admissions, 
that  his  possessiosa  of  the  cattte  was-  that  of  an  agent  of  those. who 
elaipied  the  .^Ijtle  ia  :defiaQ<>e.  of  qur.  title^  anad  th^t  such .  possession 
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was  wrongful  against  ns.  Noir,  -we  ask,  cannot  the  admission  by 
the  defendant  of  a  material  fact  be  received,  thoagh  made  after  the 
petition  is  filed  ?  and  wonld  not  this  admission  show  the  eharacter 
of  the  defendant's  possession  generally,  as  well  before  as  after  the 
filing  of  the  petition  ? 

Was  a  demand  necessary?  The  mortgage  recited  that  the  cattle 
were  in  Ledrick's  possession  at  the  date  of  the  mortgage.  The  date 
of  the  mortgage  is  October  31st,  and  of  the  registering,  November 
1st.  The  defendant  "took  the  cattle  of  Ledrick  to  winter  them/' 
ajterwardsy  of  course.  The  defendant  was  no  more  entitled  to 
*486  a  demand  than  Ledrick  would  have  been  *had  be  retained  the 
property.  "The  mortgagee  of  personal  property  shall  have 
the  legal  title  thereto^  and  the  right  of  possession.  Gen.  St.  585,  § 
15.  He  is  like  one  who  buys  and  pays  for  an  article  which  is  to  be 
delivered  on  payment.  It  is  sufficient  if  he  be  ready  to  receive,  and 
payment  and  delivery  are  immediate  and  concurrent  acts.  2  Kent, 
Gomm.  476,  497;  1  Pars.  Gont.  571,  note  u.  The  language  of 
the  statute  is  not  that  the  mortgagee  shall  have  the  right  to  de- 
mand possession,  nor  that  he  shall  have  the  right  of  possession 
after  demand;  but  his  right  of  possession  is  complete  under  the 
mortgage.  If  the  defendant  had  the  right  to  retain  the  cattle  until 
they  were  demanded,  then  both  plaintiff  and  defendant  had  a  com- 
plete right  of  possession  at  the  same  time,  which  is  absurd.  If  the 
plaintiff  has  a  complete  and  perfect  right  of  possession,  but  the  de- 
fendant has  the  possession,  then  we  insist  that  the  defendant's  pos- 
session cannot  be  rightful.  We  prove  the  wrongful  detention  by  the 
defendant  when  we  show  he  withholds  what  belongs  to  us,  namely, 
possession.  Had  we  consented  to  the  defendant's  holding  the  prop- 
erty, the  inference  of  wron^  would  have  been  repelled ;  but  the  rec- 
ord does  not  warrant  that  assumption.  Whatever  may  have  been 
the  rights  of  Ledrick,  while  uninterruptedly  and  by  sufferance  of 
plaintiffs  he  retained  the  property,  the  case  changes  when  he  sends 
them  out  of  the  county,  to  be  kept  and  held  for  keeping  by  a 
stranger.  He  had  no  right  to  pledge  the  property  to  our  prejudice, 
nor  to  put  them  out  of  his  hands. 

But  we  submit  that  the  evidence  was  admissiole,  even  to  prove  a 
conversion,  as  in  a  case  of  rightf  al  possession,  since  it  wan  made  before 
service  of  process,  or  any  interference  with  the  property  by  the  officer, 
and  while  such  service  might  be  withheld,  and  the  ease  dismissed  by 
order  of  the  plaintiff  if  the  defendant  should  comply  with  the  demand. 
Suppose  you  suddenly  learn  that  the  custodian  of  your  property,  liv- 
ing at  a  distance,  is  about  to  wrongfully  dispose  of  it,  shall  you  con- 
sume the  time  necessary  to  go  and  make  a  formal  demand, 
*487  and  thus  enable  him  to  accomplish  his  purpose,  or  *a88ume, 
on  the  other  hand,  the  hazard  of  proving  an  overt  act  of  con- 
version ?  The  danger  in  such  cases  often  requires  the  promptest  ac- 
tion.   If  it  be  objected  that  the  plaintiff  could  not  truthfully  make 
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the  required  affidavit  till  after  the  demand  and  refusal,  we  reply  that 
the  refusal  is  but  the  expression  of  a  purpose  that  naay  have  been 
formed  long  before;  that  the  defendant  may  be  a  wrong-doer  before 
he  declares  it.  We  understand  the' question  to  be  an  open  one,  so  far 
as  this  court  is  concerned,  and  the  view  here  intimated  is  not  incon* 
Bistent  with  Arthur  v.  Wallace,  8  Kan.  *267. 

There  was  error  in  permitting  defendant  to  file  his  answer  out  of 
time.    The  petition  was  filed  May  15,  1872«     The  order  of  delivery 
was  issued  at  the  commencement  of  the  suit,  and  made  returnable 
May  35th.     The  summons  was  returnable  on  the  same  date  with  the 
order  of  delivery.     But  defendant  appeared  in  the  action  by  filing  a 
motion  on  the  sixteenth  of  May,  and  filed  an  answer  July  8th,  which 
answer  was  stricken  from  the  files  as  being  too  late.     On  the  eleventh 
of  September  there  were  filed  affidavits  in  support  of  a  motion  for 
leave  to  answer,  and  on  the  same  day  defendant's  motion  for  leave 
to  answer  was  sustained.     Plaintiffs  had  previously  asked  judgment 
for  default  of  answer,  which  the  court  refused.     The  second  answer 
was  filed  on  the  eleventh  of  September.     The  record  shows  the  answer 
to  have  been  filed  out  of  time,  and  the  question  is  upon  the  sufficiency 
of  the  showing  in  the  affidavits  to  warrant  the  court  in  permitting  the 
answer  to  be  so  filed.     Our  objection  to  the  affidavits  is  chiefly  that 
they  fail  to  show  that  Holmes  had  any  valid  defense  to  set  up.     The 
affidavits  state  that  he  has  "a  defense,"  which  is  but  an  opinion  de- 
rived from  facts  which  are  not  shown,  and  are  unknown  to  the  court. 
The  affidavits  prove  nothing  beyond  the  negligence  of  the  defendant's 
attorneys.     The  statute  governing  is  section  106  of  the  Code,  that 
"the  court  may,  in  his  discretion,"  etc.     If  this  means,  not  an  arbi* 
trary,  but  a  sound  judicial  discretion,  exercised  upon  a  fair  showing 
of  the  propriety  of  the  act,  we  submit  that  no  force  was  given  to  this 

qualification  in  the  statute. 
M88    *R.  Af.  Buggies^  for  defendant  in  error. 

The  first  error  alleged  is  as  to  the  leave  given  defendant  to  file 
an  answer.  The  action  of  the  court  was  of  course  based  on  the  right 
given  by  section  106  of  the  Code;  and  by  this  section  there  is  espe- 
cially given  to  the  court,  in  all  cases,  the  right  to  do  just  what  the 
eonrt  did  do  in  this  case.  The  whole  matter,  by  the  very  language 
of  this  section,  is  entirely  confided  to  the  discretion  of  the  court.; 
This  court  has  often  decided  that  when  a  statute  leaves  a  matter  to 
the  discretion  of  a  court,  this  court  will  not  review  an  exercise  of  such 
discretion  by  the  court  below,  unless  such  discretion  is  greatly  abused. 
Bee  Donj^as  v.  Rinehart,  5  Kan.  "^392,  "^398. 

The  next  alleged  error  is  the  rejection  of  certain  evidence  offered 
by  plaintiffs*  The  first  evidence  offered  by  plaintiffs  and  rejected  by 
the  court,  to  which  the  plaintiffs  excepted,  was  th^  question  asked  of 
plaintiffs*  only  witneas,  Munkers.     The  question  was  as  follows: 

"Btate  whether,  as  the  agent  of  plaintiffs,  yoq  demanded  the  cattle 

in  question  from  the  defendant."     This  question  was  objected  to  by 


864  KANSAS  REPORTS. 

defendant  on  the  ground  that  to  be  material  it  should  be  shown  to 
have  been  made  before  the  commencement  of  the  action.  To  a  cor- 
rect appreciation  of  this  question  we  must  go  back  a  little.  The 
only  witness  called  by  the  plaintiffs,  Munkers,  gave  the  following  tes- 
timony immediately  preceding  the  question  asked  him,  above  quoted  : 
"I  know  the  plaintiffs,  J.  P.  Brown  and  W.  C.  Kinsolving;  they  are 
partners,  doing  business  as  J.  P.  Brown  k  Co.  I  know  the  defend- 
ant, £.  C.  Holmes.  I  went  to  the  defendant,  Holmes,  on  the  sixteenth 
of  May  last,  with  written  authority  of  the  plaintiffs  to  demand  from 
defendant  the  cattle  in  question,  and  pay  or  tender  to  him  his  charges 
for  wintering  the  cattle  through  last  winter.  Met  the  defendant  on 
that  day  nine  miles  west  from  Cottonwood  Falls,  in  Chase  county, 
and  had  a  conversation  with  him  about  the  cattle.  He  said  that  he 
took  the  cattle  from  F.  Ledrick  to  winter  them;  that  he  had  nodoqbt 
they  belonged  to  J.  P.  Brown  k  Co.,  under  their  mortgage, 
*489  and  that  he  had  no  claim  on  the  cattle  except  for  *the  winter- 
ing of  them;  that  there  were  other  parties  claimed  to  have  a 
bill  of  sale  of  the  cattle  from  Ledrick,  and  that  they  had  ordered  him 
not  to  turn  them  over  to  J.  P.  Brown  k  Co.  This  was  on  the  same 
day,  or  on  the  next  day  after,  the  suit  was  commenced;  that  is,  the 
petition  had  been  filed,  but  no  papers  served.  The  sheriff  was  with 
me,  and  had  the  summons  and  writ  of  replevin  to  serve  in  case  Holmes 
would  not  give  up  the  property  voluntarily."  Then  comes  this  ques- 
tion: "State  whether,  as  the  agent  of  the  plaintiffs,  you  demanded 
the  cattle  in  question  from  defendant."  Now,  we  contend  that  there 
can  be  no  dispute  but  that  this  question  was  put  by  plaintiff  to  show 
a  demand  made  after  the  commencement  of  the  action ;  for  the  wit- 
ness had  already  testified  that  he  went  to  defendant  to  make  this  de- 
mand on  the  sixteenth  of  May, — the  same  day,  or  the  day  after^  the 
action  was  commenced, — and  from  the  record  we  find  that  the  peti- 
tion was  filed  on  the. fifteenth  of  May,  and  the  summons  and  writ  of 
i^eplevin  were  issued  on  the  fifteenth  of  May.  Therefore,  by  section 
57  of  the  Code,  the  plaintiffs  had  commenced  this  action  on  the  fif- 
teenth of  May ;  and  by  the  testimony  :)f  this  witness  We  find  that  the 
day  after  the  commencement  of  this  suit  he  went  to  make  the  demand. 
Now,  we  submi  that  if  it  was  material  for  the  plaintiffs,  in  order  to 
make  out  their  case  to  show  a  demand  it  all,  (and  if  it  was  not,  plain- 
tiffs were  not  prejudiced  by  the  refusal  of  the  court  to  permit  the 
question  to  be  asked,)  they  must  have  snown  such  0  demand  before 
the  commencement  of  the  action. 

Of  course,  the  necessity  of  showing  a  demand  M  all  could  only  arise 
in  case  the  defendant  had  a  rightful  possession  of  the  property  until 
such  a  demand  was  made.  Now,  we  say  that  the  testimony  of  plain- 
tiffs' own  witness  disclosed  he  fact  that  defendant  had  a  rightful  pos- 
session of  the  cattle.  He  had  received  them  from  F.  Ledrick  (th^ 
Owner  at  the  time,  so  far  as  the  record  discloses)  to  winter.  He  had 
kept  thetn  during  the  winter,  and  had  a  lien  upon  them  for  his  charges 
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for  BO  keeping  them.     Now,  we  submit  that  the  defendant  oonid  not 

wrongfully  detain  the  possession  of  these  cattle  from  the  plain- 
*490    tiffs,  or  any  one  else,  until  his  charges  had  first  been  *paidy 

and  a  demand  made  of  him  for  them;  and  therefore,  until 
there  had  first  been  a  tender  of  these  charges,  and  a  demand  made 
by  the  party  entitled  to  the  possession,  he  could  not  have  wrongfully 
detained  the  possession,  and  the  wrongful  detention  must  exist  at  the 
time  of  the  commencement  of  the  action ;  for  if  it  does  not  exist  at 
the  time  of  the  commencement  of  the  action,  how  can  the  plaintiff 
make  the  affidavit  required  by  section  177  of  the  Code,  and  which  was 
made  in  this  case  ? 

The  next  alleged  error  is  the  refusal  of  the  court  to  receive  in  evi- 
dence a  certain  chattel  mortgage.  We  have  three  reasons  to  give, 
each  showing  conclusively  that  there  was  no  error  in  the  refusal  of 
the  court  below  to  receive  this  chattel  mortgage  in  evidence :  The 
firgt  is  that  there  is  nothing  in  the  record  to  show  how,  in  the  re- 
motest way  possible,  the  introduction  of  this  chattel  mortgage  as  evi- 
dence was  material  to  any  of  the  issues  framed  in  the  case.  The 
only  way  we  think  it  could  possibly  have  been  material  was  as  evi- 
dence of  the  title  of  the  plaintiffs  to  the  property  in  question;  but  as 
the  record  does  not  show  that  it  was  offered  for  that  purpose,  it  is 
goiog  outside  the  record  to  raise  even  this  presumption.  Second. 
But  to  give  the  plaintiff  the  benefit  of  this  presumption,  what  did  it 
or  could  it  have  availed  him  to  prove  his  title  to  the  property  in 
question,  and  his  right  of  possession  to  it  in  order  to  maintain  his 
action,  without  proving  the  wrongful  detention  of  that  property  by 
the  defendant  ?  He  must,  in  order  to  sustain  his  action,  plead  and 
prove  this  wrongful  detention  by  defendant.  Wilson  v.  Puller,  9 
Kan.  •190,  *191.  And  as  the  record  nowhere  shows  that  he  proved 
a  wrongful  detention  of  the  property  by  defendant,  it  could  be  no 
error  that  prejudiced  him  in  the  least  for  the  court  to  refuse  to  per- 
mit him  to  prove  bis  right  of  possession  and  title  ;^  as  that,  without 
proving  the  wrongful  detention  by  defendant,  would  have  given  him 
no  right  to  a  judgment  in  the  action,  and  therefore  he  could  not  have 
been  prejudiced  by  the  action  of  the  court.     Third,  As  against  a 

third  party,  at  least,  this  mortgage  was  absolutely  void  by  rea- 
•491    son  of  the  uncertainty  *of  the  description  of  the  property 

sought  to  be  conveyed  by  it.  This  court  laid  down  the  correct 
rale  in  the  case  of  Golden  v.  Cockril,  1  Kan.  *259,  in  declaring  void 
a  chattel  mortgage,  when  the  description  in  that  chattel  mortgage 
waa  fnlly  as  definite  and  certain  as  the  description  in  this  chattel 
mortgage  under  consideration;  and  unless  this  court  now  overrules 
its  former  decision,  it  must  declare  this  mortgage  void  for  the  uncer- 
tainty of  its  description.  And  see  Blakeley  v.  Patrick,  67  N.  C.  40; 
McCord  V.  Cooper,  30  Ind.  9;  Bullock  v.  Williams,  16  Pick.  33; 
Montgomery  v.  Wight,  8  Mich.  148. 
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Brew£r»  J.  This  was  an '  action  of  replevin  in  the  district  coart 
of  Chase  county,  brought  by  plaintiffs  in  error  to  recover  the  posses- 
sion of  certain  Texas  cattle  claimed  by  them  by  virtue  of  a  chattel 
mortgage  given  by  one  Ledrick,  the  owner.  The  defendant  asserted 
no  title,  but  simply  claimed  a  lien  for  wintering  the  cattle.  Three 
errors  are  alleged. 

Plaintiffs  sought  to  prove  a  demand  for  the  possession  and  a  tender 
of  the  charges  for  keeping  the  cattle,  made  after  the  commencement 
of  the  action,  but  the  court  ruled  out  the  testimony.  We  see  no  error 
in  this.  Under  our  Code  the  gist  of  the  action  of  replevin  is  the 
wrongful  detention,  and  this  relates  to  the  time  of  the  commence- 
ment of  the  action.  Town  of  Leroy  v.  McConnell,  8  Kan.  *273, 
*276;  Wilson  v.  Fuller,  9  Kan.  *176.  If  demand  and  refusal  were 
necessary  to  make  the  detention  by  the  defendant  wrongful,  they  had 
that  effect  only  from  the  time  they  were  made ;  and  if  defendant's 
possession  was  rightful  at  the  time  of  the  commencement  of  the  suit, 
the  action  failed,  and  could  not  be  upheld  by  proof  that  this  rightful 
possession  was  changed  into  a  wrongful  one  by  a  subsequent  demand 
and  refusal.  Such  testimony  would  therefore  be  improper.  On  the 
other  hand,  if  the  defendant's  possession  was  wrongful^  a  subsequent 
demand  and  refusal  were  unnecessary,  and  the  testimony  was  imma- 
terial. In  either  case  there  would  be  no  error  in  ruling  it  out.  We 
may  say,  in  passing,  that  from  the  facts  as  disclosed  in  the 
*492  record  we  think  the  defendant's  ^possession  was  rightful.  He 
had  a  lien  for  the  wintering  of  the  ca,ttle,  and  was  entitled  to 
the  possession  until  bis  charges  therefor  were  paid.  This  lien  was 
paramount  to  the  rights  of  the  chattel  mortgagee,  as  well  as  those  of 
the  mortgagor;  nor  would  the  fact  that  the  mortgagor  had,  as  is 
claimed,  been  guilty  of  a  breach  of  duty  towards  the  mortgagee  in  re- 
moving the  cattle  from  the  county  in  which  the  mortgage  was  given 
and  filed,  into  another,  affect  the  validity  of  this  lien. 

Plaintiffs  offered  their  mortgage  in  evidence,  but  the  court  refused 
to  receive  it.  It  is  insisted  that  this  "mortgage  is  so  general  in  its 
terms,  and  uncertain  in  the  description  of  the  property  mentioned 
therein,  as  to  be  void  for  uncertainty."  The  description  is  as  fol- 
lows: "23  head  of  beeves,  four  year  old  Texas  cattle;  572  three  year 
old  Texas  cattle ;  29  two  year  old  Texas  cattle ;  *  *  *  said  goods 
and  chattels  now  being  in  possession  of  the  said  party  of  the  first 
part,  [Ledrick,]  in  Morris  county,  Kansas."  We  think  this  sufficient, 
within  the  rule  laid  down  in  Golden  v.  Cockrill,  1  Kan.  *259.  In  that 
case  the  language  of  Mr.  Justice  Swan,  in  Lawrence  v.  Evarts,  7 
Ohio  St.  194,  is  quoted  approvingly,  where  he  says:  "The  principle 
to  be  deduced  from  these  cases  is  that  any  description  which  will  en- 
able third  persons  to  identify  the  property,  aided  by  inquiries  which 
the  mortgage  itself  indicates  and  directs,  is  sufficient."  And  among 
the  descriptions  which  seem  to  have  met  the  approval  of  the  court  are 
these :  "All  the  mules  the  mortgagor  had  in  the  territory  of  Kansas, 
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or  the  same  then  in  the  care  of  H.  G.  Branch,  in  Leavenworth  county, 
Kansas.  **  The  simUaritj  between  the  last  description  and  that  in 
the  present  case  seems  to  render  unnecessary  any  further  discussion 
of  these  questions. 

Bat  counsel  insist  "that  there  is  nothing  in  the  record  to  show  how, 
in  the  remotest  way  possible,  the  introduotionof  this  chattel  mortgage 
as  eyidence  was  material  to  any  of  the  issues  framed  in  the  case." 

We  think  counsel  are  mistaken  in  this.  True,  the  pleadings 
*493    do  not  disclose  how  plaintiffs  ^obtained  their  title,  but  the 

affidavit  filed  for  the  writ  alleges  that  they  claimed  the  cattle 
by  virtue  of  this  chattel  mortgage ;  and  so  much  of  the  testimony  as 
is  in  the  record  shows  that  defendant  knew  of  the  existence  of  this 
chattel  mortgage,  and  had  hiipself  received  from  the  mortgagor  the 
cattle  to  winter.  Again,  counsel  contend  that  proof  of  title  in  the 
plaintiffs  would  avail  nothing  without  proof  of  '*the  wrongful  detention 
of  the  property  by  the  defendant,"  and  as  no  proof  of  the  wrongful 
detention  was  made,  the  error  was  immaterial.  If  it  appeared  af- 
firmatively that  there  was  no  wrongful  detention  by  the  defendant,  it 
might  properly  be  held  that  any  error  in  rejecting  proof  of  title  was 
immaterial.  But  in  the  trial,  proof  of  title  logically  precedes  proof 
of  wrongful  detention ;  and  if,  when  offered,  the  evidences  of  title  are 
rejected,  it  is  unnecessary  for  the  plaintiffs  to  proceed  further,  and 
attempt  to  show  a  wrongful  detention,  for  if  the  plaintiff  has  no  claim 
to  the  property,  it  matters  not  whether  the  defendant  or  some  one  else 
has.  We  are  aware  that  the  trial  court  has  considerable  discretion 
in  deciding  upon  the  order  in  which  evidence  shall  be  introduced  on 
a  trial,  and  may,  in  some  cases,  properly  refuse  to  let  certain  evi- 
dence in  until  other  testimony  has  been  offered.  In  every  such  case, 
however,  the  reason  for  the  decision  should  be  given,  or  the  depend- 
enee  of  the  testimony  rejected  upon  that  not  offered  be  apparent. 
When  testimony,  which  in  the  natural  order  of  things  ought  to  be  first 
presented,  is  rejected,  it  will  be  presumed  that  it  was  so  rejected  be- 
cause of  some  supposed  intrinsic  defect  therein.  In  this  case  no  ob- 
jection was  made  upon  the  ground  that  other  testimony  ought  first  to 
be  offered.  It  was  that  the  mortgage  was  void  for  uncertainty, — was 
immaterial,  irrelevant,  and  incompetent.  This  was  the  objection  that 
vas  BUBtained.  True,  the  plaintiffs  first  attempted  to  prove  demand 
and  refusal,  and  failed,  and  then  offered  this  mortgage ;  tut  it  did  not 
follow  that  because  they  had  failed  to  prove  a  demand  at  one  time 
they  could  not  prove  one  at  another,  and  were  not  prepared  to  do  so 

as  soon  as  they  had  established  title  in  themselves.  We  think, 
*494    there*fore,  that  the  court  erred  in  ruling  out  this  mortgage, 

and  that  the  error  was  material.  For  this  error  the  judgment 
must  be  reversed,  and  the  cause  remanded  for  new  triaL 

It  does  not  seem  to  us  that  the  record  discloses  any  abuse  of  dis* 
<^tion  in  permitting  the  defendant  to  file  his  answer  out  of  time. 
Spratly  v.  Putnam  Fire  Ins.  Co.,  6  Kan.  *165. 
(All  the  justices  concurring.) 
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AliBXANDBB  FaTTEBSON  V.  TaMRS   H»  OaBAUTH. 

July  Term,  1874. 

1.  Taxation:  Tax  Sales:  Effect  of  Iinjtinotion.    Under  the  laws  of  I860, 

when  lands  had  been  duly  advertised  for  sale  at  the  regular  sale-days, 
and  had  not  been  sold  on  those  days  by  reason  of  injunction  or  other 
judicial  proceedings,  they  could  have  been  sold  at  any  time  after  the  dis- 
solution of  the  Injunction  or  restraining  order,  upon  ten  days*  notice. 

2.  :  Tax  Deed:   Becitals.    A  deed,  therefore,  otherwise  regular, 

and  reciting  a  sale  made  more  than  ten  days  after  the  date  of  the  first 
regular  sale-day,  is  prima  fajoie  valid.  [Morrill  v.  Douglass,  17  Kan.  293; 
Jordan  v.  Kyle,  27  Kan.  192.]  ^ 

Efror  from  Miami  district  court. 

Ejectment,  brought  by  Patterson,  to  recover  the  possession  of  a 
quarter  section  of  land  in  Miami  county.  Garruth  answered,  claim- 
ibg  title  in  himself,  and  setting  up  such  claim  under  a  tax  deed  issued 
on  the  seventh  of  December,  1863,  by  the  county  clerk  of  Miami 
county,  upon  a  tax  sale  of  said  lands  made  on  the  third  of  Septem- 
ber, 1860»  for  unpaid  taxes  of  1859.  Beply,  general  denial.  The 
second  trial  was  had  at  the  September  term,  1873,  of  the  district 
court,  (J.  B.  S.,  judge  pro  tem.y  presiding.)  The  plciintiff  having  shown 
a  regular  chain  of  title  from  the  patentee  to  himself,  rested.  The 
defendant  then  showed  the  entry  of  the  land,  August  11,  1858,  of- 
fered his  tax  deed  reciting  the  assessment  of  said  land  in  1859, 
*495  and  "^the  sale  in  1860,  as  above  stated.  Plaintiff  objected,  but 
the  (ax  deed  was  admitted  in  evidence.  Finding  and  judgment 
for  defendant. 

W.  T.  Johnson  and  Sherry  Baker,  for  plaintiff. 

The  tax  deed  offered  in  evidence  by  the  defendant  was  erroneously 
admitted  by  the  court.  The  general  law  governing  the  assessment 
and  collection  of  taxes,  in  force  at  the  time  of  the  sale,  (Comp.  Laws, 
866,  §  86;  Id.  873,  §  70,)  provides  that  the  sale  should  be  held  on 
the  first  Tuesday  of  May,  or  the  first  Tuesday  of  September.  In  the 
year  1860,  the.  first  Tuesday  of  May  was  the  first  day  of  (he  month, 
and  the  first  Tuesday  of  September  was  the  fourth  day  of  the  month, 
— of  which  this  court  will  take  judicial  notice.  The  tax  deed  recites 
that  the  sale  was  ''begun,  and  held  on  the  third  day  of  September, 
I860."  This  could  j:iot  be  true  under  any  special  or  general  act  then 
Xti  force;  and  a  sale  at  any  other  time  than  that  authorized  bylaw  is 
anuUity.  Blaokw.  Tax  Titles,  268;  Moore  y«  Brown,  11  How.  4rl4; 
Jlonkendorf  v.  T^y.  i  P§t.  349;  Essington  v.  Neill,  21  HI.  139;  Hope 

^A  tax  de^d  .is  not  void  because  it  recites  thiat  the  sale  was  made  on  Miay  6, 1870, 
"at  the  sale  hegub  andpubllcly  held  on  the  first  Tuesday  of  May,  1870,*  When  in 
fact  May  0,  ISm  wais^Fridiiy,  and  the  first  THiesday  of  Hay*  1870.  wfM[  thi>  thifd 
day  of  the  month.  Harris  ▼.  Curran,  82  Kan.  58%\  S.  G.  4  Pac.  Rep.  Ifiii.  3ee 
Norton  V.  Friend.  j>Mr,  •682.  .>       . 
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Y.  Sawyer,  14  HI.  254;  Wilkine*  Heirs  v.  Huse,  10  Ohio,  139; 
Northop's  Lessee  y.  Devore,  11  Ohio,  359;  Park  v.  Tinkbam,  9  Ean. 
*615.  The  tax  deed  offered  in  evidence  by  the  defendant  in  error  is 
therefore  void  on  its  face,  and  coald  not  start  the  statute  of  limita- 
tions to  mnning.  Taylor  v.  Miles,  5  Ean.  *508;  Moore  v.  Brown, 
supra;  Lain  v.  Shepardson,  18  Wis.  59. 
B.  F.  Simpson,  for  defendant  in  error. 

Brewbb,  J.  The  only  question  in  this  case  is  as  to  the  validity  of 
a  tax  deed;  and  the  one  single  objection  to  the  deed  is  that  it  shows 
upon  its  face  that  the  sale  was  made  at  a  time  not  aathorized  by  law. 
Of  course,  if  this  be  the  case,  the  deed  was  void,  and,  under  the  circum- 
stances appearing  in  tine  record,  would  not  start  the  statute  of  limit- 
ations to  running.  Entrekin  v.  Chambers,  1 1  Kan.  *368.  The 
*496  sale  in  this  case  *was  for  taxes  of  1859,  and  was  made  on  the 
third  day  of  September,  1860.  The  deed  recites  that  the  sale 
was  begun  and  publicly  held  on  that  day.  This  was  the  first  Monday, 
and  not  the  first  Tuesday,  of  the  month.  The  sale,  therefore,  was 
not  upon  a  day  named  in  the  statute  as  one  of  the  sale-days.  But 
^e  find  introduced  into  the  tax  law,  for  the  first  time,  in  1860,  this 
provision :  that  if  lands  duly  advertised  for  sale  at  either  of  the  reg-* 
ular  sale-days  are  not  sold  because  of  injunction  or  other  judicial* 
proceedings,  they  may,  after  the  dissolution  of  the  injunction  or  re* 
straining  order,  be  sold  at  any  time  on  ten  days'  notice.  Laws  1860, 
p.  219,  §  70.  Under  this  authority  a  sale  might,  in  certain  cases,  be 
legally  held  on  any  day  more  than  ten  days  after  the  first  sale-day, 
—the  first  Tuesday  of  May, — and  a  deed  reciting  a  sale  at  such  time 
would,  if  otherwise  regular,  he  prima  facie  valid.  Of  course,  such  a 
deed  could  be  shown  to  be  void  by  proof  that  the  sale  on  the  regular 
sale-day  had  not  been  stopped  by  injunction  or  other  judicial  proceed- 
ing; but  in  the  case  before  us  no  such  proof  W9S  offered,  and  the 
case  stands  upon  the  prim^a  facie  showing  of  the  deed  alone.  The 
case  of  Entrekin  v.  Chambers,  11  Ean.  *d68,  is  not  in  point  here,  as 
the  sale  in  that  case  was  in  1859,  and  before  the  provision  heretofore 
noticed  was  in  force. 

There  being  no  other  objection  made  to  the  deed,  the  judgment 
will  be  aflSrmed. 
(All  the  justices  concurring.) 
V.  13k— 24 
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St.  Joseph  &  D.  G.  B.  Go.  v.  Charles  T.  Gallendbe. 

July  Term,  1874.  » 

I.  Eminent  Domain:  When  Appropriated.  Full  compensation  must  be 
first  made  in  money,  or  secured  by  a  deposit  of  money,  before  any  right 
of  way  can  be  appropriated  to  the  use  of  a  corporation. ^ 

a.  r  Appeal:  Judgment.    Tliis  imperative  rule  of  the  constitution 

is  not  rehuced  by  the  fact  that  the  land-owner  has  appealed  from  the 
assessment  of  his  damages  by  the  commissioners,  nor  by  the  fact  that  on 
such  appeal  he  has  recovered  a  Judgment  for  the  amount  thereof. 

*497    ♦S. :  No  Bight  to  Land  nor  Possession  until  Payment. 

Where  such  judgment  for  damages  is  not  paid,  and  it  appears  that 
(lending  the  appeal  the  railroad  company  entered  upon  his  land  and  con- 
jtructed  its  road,  and  it  does  not  appear  that  the  land-owner  had  any 
actual  knowledge  of  such  entry  and  occupation,  or  in  any  manner  con- 
lented  thereto,  a  judgment  in  favor  of  the  land-owner,  in  an  action  of 
ejectment  for  the  recovery  of  possession,  will  not  be  reversed.  [Cen- 
tral Branch  U.  Pac  R.  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.,  28  Kan. 
465.] 

ilrror  from  Washington  district  court. 
'    The  case  is  stated  in  the  opinion. 

Doniphan  dt  Reid  and  J,  D.  Brumbaugh,  for  plaintiff  in  error. 

The  proceedings  to  condemn  were  commenced  under  sections  10 
and  11  of  the  charter  of  the  company,  (Acts  1857,  p.  196,)  which  have 
been  fully  complied  with.  The  defendant,  upon  his  appeal,  obtained 
a  judgment  for  a  large  sum  of  money,  and  cannot  now  be  permitted 
to  go  back  and  eject  the  party,  and  then^  collect  his  judgment  at  law. 
There  is  no  testimony  to  show  the  judgment  is  not  good. 

The  owner  having  stood  by  for  nearly  two  years,  and  permitted  the 
expenditure  of  large  sums  of  money  in  improving  the  property,  will 
not  be  permitted  to  reclaim  the  property.  Goodin  v.  Cincinnati  & 
W.  G.  Co.,  18  Ohio  St.  169.  The  defendant  in  error  bad  taken  his 
option  to  obtain  compensation  by  appeal,  and  acquiesced  in  the  oc- 
cupation of  the  land. 

The  district  court  seems  to  have  ruled  for  defendant  in  error  simply 
because  plaintiff  in  error  filed  no  bond,  under  section  2,  p.  156,  Laws 
1870,  after  the  appeal  was  taken,  January  15, 1872.  We  claim  that 
under  our  charter  we  could  not  be  compelled  to  file  any  bond,  and 
that  the  provision  regarding  a  bond  was  merely  intended  to 
*498  aid  the  road  to  be  *built,  and  not  to  delay  the  work  by  in- 
junction or  dilatory  proceedings,  and  it  was  optional  with  the 
company  to  file  such  bond  in  case  either  an  action  of  injunction  or 
ejectment  was  commenced  against  it  while  the  road  was  building. 

1  See.  also,  City  of  Kansas  v.  Kansas  Pac.  Ry.  Co.,  18  Kan.  881;  St  Louis,  lu  A 
D.  R.  Co.  V.  Wilder,  17  Kan.  247;  Blackshire  v.  Atchison,  T.  &  S.  F.  R.  Oo,, poti, 
•514. 
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Here,  as  shown  by  the  pleadings,  the  road  was  completed  and  running 
o?er  the  land  long  before  the  appeal  was  taken. 

The  plaintiff  in  error  is  operating  a  railroad  over  the  land  in  con* 
troversy,  and  it  has  thereby  beeome  a  public  highway.  Olcott  v.  Su- 
perTiBors,  16  Wall.  678.  It  would  be  against  public  policy  to  pre- 
vent carrying  passengers  and  mails  over  the  road. 

All  the  right  the  railroad  could  get  would  be  an  easement,  (Kellogg 
V.  Malin,  50  Mo.  498 ;)  and  ejectment  will  not  lie  for  an  easement, 
[Washb.  Easem.  &  Serv.  660|  663;  Wilklow  v.  Lane,  87  Barb.  244; 
Eedfield  v.  Utica  &  S.  E.  Co.,  25  Barb.  54.) 

The  essentials  of  ejectment,  to  entitle  a  plaintiff  to  recover,  were, 
at  common  law,  title,  lease,  entry,  and  ouster.  We  have  no  lease, 
but  title.  Entry  and  disseizin  are  still  necessary.  Adams,  Eject. 
18.  Disseizin  is  the  tnming  out.  Tyler,  Eject.  79.  The  right  to  a 
fee  and  easement  can  exist  in  the  same  estate.  Each  can  sue  to 
vindicate  its  rights :  one  to  enforce  its  seizin,  and  the  other  to  pre- 
vent disturbance  of  easement,  Washb.  Easem.  &  Serv.  660.  The 
easement  is  not  affected  by  a  judgment  in  favor  of  a  stranger  against 
the  owner  of  the  separate  estate,  in  ejectment.  Washb.  Easem.  & 
Serv.  660;  Hancock  v.  Wentworth,  5  Mete.  446;  Ketchum  v.  John- 
son's Ex'rs,  4  N.  J.  Eq.  371.  Where  the  legislature  authorizes  an 
act  to  be  done,  the  courts  will  not  hold  it  a  trespass  if  the  law  has 
been  pursued.     1  Amer.  Bailway  Gases,  166,  167. 

A  party  may  renounce  his  constitutional  rights,  and  waive  his 
claim.     Sherman  v.  McKeon,  88  N.  Y.  274;  Baker  v.  Braman,  6 
Hill,  47.     The  proper  and  only  remedy  on  the  part  of  defendant  in 
error  is  to  enjoin  the  use  of  the  property  when  the  suit  in  the  district 
court  upon  the  appeal  is  finally  determined.     Peterson  v.  Ferreby, 
30  Iowa,  327.     It  seems,  from  the  authorities  in  reference  to  eject- 
ment against  railroad  companies,  that  the  action  cannot  be  main- 
tained after  the  land-owner  has  permitted  the  road  to  be  built 
*499    and  oper^ated  for  the  benefit  of  the  public.     The  judgment 
in  favor  of  the  defendant  in  error  in  the  district  court  is  still 
in  force,  and  binding  upon  plaintiff  in  error. 
J.  W.  Rector  and  W.  D.  Webb,  for  defendant  in  error. 
""No  right  of  way  shall  be  appropriated  to  the  use  of  any  corpora- 
tion until  full  compensation  therefor  be  first  made  in  money,  or  se- 
cured by  a  deposit  of  money,  to  the  owner."    Const.  £an.  art.  12, 
§  4;  Williams  v.  New  York  Cent.  E.  Co.,  16  N.  Y.  97 ;  Gray  v.  First 
Div.  St.  P.  &  P.  R.  Co.,  13  Minn.  315,  (Gil.  289 ;)  Stewart  v.  City 
of  Baltimore,  7  Md.  500;  Carli  v.  Stillwater  &  St.  P.  R.  Co.  16  Minn. 
260,  (GU.  234;)  Sedg.  Const.  Law,   526.     The  plaintiff  in  error  . 
tthoald  have  deposited  the  aipount  of  the  judgment  in  the  court 
l>6low,  at  least;  but  a  bond  should  have  been  executed  to  defendant 
in  error  immediately  upon  the  taking  of  the  appeal,  and  only  upon 
the  eiecution  of  such  bond  could  the  railroad  company  hold  posses- 
uon  or  use  the  land.     Laws  1870,  o.  74,  pp.  155,  156.     This  not 
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having  been  done,  either  injunction  or  ejectment  will  lie.  Eidenill- 
ler  V,  Wyandotte  City,  2  Dill.  376;  Henry  v.  Dubuque  &  P.  R.  Co., 
10  Iowa,  540;  Childs  v.  Shower,  18  Iowa,  259;  Moss  v.  Oakley,  3 
Hill,  269;  McClinton  y.  Pittsburg.  Ft.  W.  &  C.  E.  Co.,  66  Pa.  St. 
404;  Shepardson  v,  Milwaukee  &  B.  R.  Co.,  6  Wis.  605;  Powers  v. 
Bears,  12  Wis.  214;  Loop  v.  Chamberlain,  20  Wis.  135. 

Brewer,  J.  The  facts  in  this  case  are  briefly  as  follows:  In  June, 
1871,  the  plaintiff  in  error  commenced  proceedings  to  condemn  the 
right  of  way  through  lands  of  defendant  in  error,  situate  in  the  coanty 
of  Washington.  Commissioners  were  duly  appointed,  who  assessed 
the  damages  at  $66.10.  This  amount  was  deposited  with  the  county 
treasurer.  All  the  proceedings  were  regular,  and  conformed  to  the 
statute.  Dissatisfied  with  the  award  of  the  commissioners,  Callen- 
der  appealed  to  the  district  court,  and  in  August,  1872,  obtained  a 
verdict  and  judgment  for  $1,200.  Notwithstanding  the  appeal  the 
railroad  company  entered  upon  Callender's  land,  constructed  its  road, 
track,  etc., — is  now  using  it  for  the  running  of  its  trains.  Upon  the 
taking  of  this  appeal  by  Callender  no  bond  was  filed  by  the  company, 
as  required  by  section  1  of  chapter  74  of  the  Laws  of  1870, 
^500  and  no  other  *money  has  ever  been  paid  or  deposited  than 
the  $66.10  awarded  by  the  commissioners.  The  judgment  of 
the  district  court  remains  unsatisfied.  In  March,  1873,  Callender 
commenced  an  action  of  ejectment  to  recover  the  possession  of  the 
land  taken  by  the  company.  The  district  court  rendered  judgment 
in  his  favor,  and  of  this  judgment  plaintiff  in  error  complains. 

Upon  the  facts  above  stated,  was  Callender  entitled  to  recover? 
The  constitution,  article  12,  §  4,  provides  that  *'no  right  of  way  shall 
be  appropriated  to  the  use  of  any  corporation  until  full  compensa- 
tion therefor  he  first  made  in  money,  or  secured  by  a  deposit  of 
money,  to  the  owner. •*  The  amount  of  compensation  to  which  Cal- 
lender was  entitled  has  been  finally  determined  to  be  $1,200.  This 
has  not  been  paid  or  secured  by  a  deposit  of  money.  The  right  of 
way  has  not,  therefore,  been  appropriated  to  the  company,  and  Cal- 
lender is  still  the  owner,  and  entitled  to  the  possession.  As  against 
this,  it  is  insisted  that  Callender  has  obtained  and  still  holds  a  judg- 
ment for  the  damages,  and  that  if  permitted  to  recover  in  this  action 
he  will  have  both  the  land  and  judgment  for  damages  for  its  appro- 
priation ;  that  he  stood  by  for  nearly  two  years,  and  permitted  the 
company  to  occupy  and  expend  large  sums  of  money  in  improving 
this  land,  and  therefore  it  is  too  late  for  him  now  to  question  its  right 
to  occupy ;  that  he  elected  to  pursue  his  remedy  for  damages,  and 
must  abide  by  that  election.  So  far  as  regards  the  first  part  of  this 
objection,  it  is  enough  to  say  that  the  recovery  of  possession  would 
operate  as  a  satisfaction  of  the  judgment  for  damages,  and  any  at- 
tempt thereafter  to  enforce  its  collection  would  be  restrained,  and 
satisfaction  ordered  to  be  entered  of  record ;  nor  could  the  plaintiff 
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assign  his  judgment  so  as  to  subject  the  eompany  to  double  loss. 
Either  his  assignment  would  be  so  far  a  guaranty  to  the  assignee  of 
an  irrevocable  right  to  enforce  the  collection  of  the  judgment  as  to 
estop  him  from  disturbing  the  company's  possession,  or  else  the  as- 
signee would  take  the  judgment  subject  to  the  risk  of  hav- 
*501  ing  it  satisj^ed  by  the  'assignor's  recovery  of  possession.  This 
judgment  is  simply  the  final  determination,  in  the  manner 
pointed  out  by  the  statute,  of  the  amount  to  be  paid  for  the  right  of 
way.  By  payment  the  right  of  way  passes  to  the  company.  With- 
aat  it,  nothing  passes. 

In  regard  to  the  latter  part  of  the  objection,  it  may  be  remarked 
that  the  record  shows  no  formal  assent  to,  nor  even  any  actual  knowl* 
edge  of,  the  occupation  by  the  company.     The  evidence  is  not  pre- 
served, and  we  have  simply  the  pleadings,  findings,  and  judgment. 
True,  the  court  finds  that  Gallender  was  the  owner,  and  in  possession 
prior  to  the  entry  by  the  company;    but  this  may  mean  that  con- 
struetive  possession  that  follows  title,  or  it  may  mean  possession  by 
tenant.    It  does  not  necessarily  import  actual  occupation,  or  actual 
knowledge  of  the  company's  entry  and  improvement.     Now,  a  party 
ignorant  of  another's  entry  upon  his  land,  and  expenditure  of  money 
and  labor  in  improvements  thereon,  can  hardly  be  said  to  have  so 
acquiesced  in  such  entry  and  improvement  as  to  be  estopped  from 
thereafter  setting  up  his  own  rights  to  the  land.     But  conceding  that 
possession,  as  stated  in  the  findings,  means  actual  occupation,  and 
implies  actual  knowledge,  and  still  we  think  the  doctrine  of  estoppel 
will  not  help  the  plaintiff  in  error.     Both  the  company  and  the  land- 
owner act  with  knowledge  that  the  right  of  way  cannot  be  appro- 
priated until  full  compensation  therefor  has  been  first  made  in  money, 
or  secured  by  deposit  of  money.     Of  course,  this  deposit  must  be  such 
as  secures  full  compensation.     A  deposit  of  $66.10  does  not  secure 
fall  compensation  for  $1,200  damages.     The  company  initiates  the 
proceedings,  and  summons  the  land-owner  before  a  tribunal  for  the 
assessment  of  his  damages.     All  the  proceedings  are  in  conformity 
to  law,  and  the  assessment  is  made, — an  assessment  in  this  case,  as 
appears  from  the  verdict  of  the  jury,  grossly  inadequate  to  the  actual 
damages  sustained.      All  that   the  land-owner  can  now  litigate, 
•so  far  as  these  condemnation  proceedings  are  concerned,  is  the 
amount  of  damages.    There  is  no  secret  defect  in  those  pro- 
*502    ^ceedings  which  he  is  now  for  the  first  time  springing  upon 
the  company,  ignorant  of  its  existence.     He  concedes  that  all 
is  regular.     He  initiates  no  new  proceedings,  but  simply  ptirsoes 
those  already  initiated  by  the  company.     If  he  does  not  appeal,  the 
company  acquire  the  right  of  way,  and  he  must  be  content  with  the 
award  of  the  commissioners.    Hence  it  seems  hardly  fair  to  say  that 
he  elected  to  pursue  a  mere  claim  for  damages,  and  waived  all  his 
rights  to  the  land.    By  bis  appeal,  however,  he  gives  notice  to  the 
company  th«t  the  amount  awarded  is  not  full  compensation,  and  that 


874  KANSAS  BEPoaia. 

more  must  be  paid  before  any  right  of  way  is  appropriated.     If  after 
this  notice,  and  without  his  consent,  the  company  spnds  its  workmen 
onto  his  land,  and  bailds  its  road,  what  room  is  there  for  the  appli- 
cation of  the  doctrine  of  estoppel  ?    There  is  no  misrepresentation — 
no  ooncealmeht*-on  the  part  of  the  land-owner.     The  oompany  acta 
with  full  knowledge  of  his  rights  and  claims,  and  its  own  obligations. 
It  was  a  trespasser  ab  initio,  and  ought  rather  to  atone  for  the  trespass 
than  to  attempt  to  make  that  trespass  a  means  of  wresting  the  land- 
owner's property  from  him  without  compensation.     The  case  of  Dater 
V.  Troy  T.  &  R.  Co.,  2  Hill,  629,  is  strongly  in  point.     There  the  act 
incorporating  the  company  authorized  it  to  condemn  the  right  of  way, 
provided  for  the  appointment  of  commissioners,  and  the  assessment 
of  damages,  and  declared  that  if,  upon  the  making  of  each  assess- 
ment, the  amount  thereof  was  deposited  to  the  credit  of  the  lai^d- 
owner,  and  notice  thereof  given  to  him,  the  oompany  should  then  be- 
come seized  of  the  land  in  fee-simple.     It  also  authorized  an  appeal 
from  the  assessment  of  the  commissioners  to  the  chancellor.    Com- 
missioners were  appointed,  the  assessment  made,  the  amount  depos- 
ited, and  notice  given, — all  in  conformity  to  the  statute.     The  com- 
pany then  entered  and  took  possession  of  the  land.     Dater  appealed, 
and  on  the  appeal  a  larger  amount  was  awarded  him.     This  amount 
not  being  paid,  he  brought  ejectment,  and  the  action  was  sustained. 
See,  also.  Loop  v.  Chamberlain,  20  Wis.  185;  Henry  v.  Da- 
*503     buque  &  Pac.  B.  Co.,  10  Iowa,  540;  Bichards  v.  *D6s  Moines 
V.  B.  Co.,  18  Iowa,  259 ;  McClinton  v.  Pittsburg,  Ft.  W.  &  G. 
By.  Co.,  66  Pa.  St.  404. 

We  are  aware  of  decisions  seemingly  adverse  to  the  views  here  ex- 
pressed. Among  them  are  McAulay  v.  Western  Yt.  B.  Co.,  33  Yt. 
311;  Goodin  v.  Cincinnati  &  W.  C.  Co.,  18  Ohio  St.  169,  and  a 
late  case.  Provost  v.  Chicago,  B.  I.  &  P.  B.  Co.,  decided  by  the  su- 
preme court  of  Missouri,  and  reported  in  1  Cent.  Law  J.  509.  Tet 
these  cases  are  not  exactly  parallel  with  this.  In  the  opinion  in  each 
of  those  cases,  stress  is  laid  on  the  fact  that  the  land-owner  had  full 
knowledge  of  the  acts  of  the  company  in  entering  upon  his  land  and 
constructing  the  road.  In  the  first  case  the  occupation  had  been  con- 
tinued some  eight  years  before  the  action  was  brought.  The  land- 
owner had,  prior  to  any  occupation  to  the  company,  signed  an  agree- 
ment to  take  stock  of  the  company  in  payment  of  his  damages,  (an 
agreement  which  he  subsequently  seemed  anxious  to  avoid,)  in  refer- 
ence to  which  the  court  says:  '*He  does  not  seem  to  have  insisted 
that  the  first  appraisal  should  be  deposited  during  the  pendency  of 
the  appeal,  and  before  the  work  proceeded  further.  His  great  desire 
seems  to  have  been  that  the  damages  should  be  agreed  upon,  and 
that  he  should  be  released  from  all  claim  under  the  written  agree- 
ment to  accept  stock.  To  this  extent  his  remonstrances  were  loud, 
and  sufficiently  intelligible.  It  appeared,  also,  that  after  the  dam- 
ages had  been  finally  ascertained  the  stock  therefor  Was  duly  tend- 
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ered  and  refased.**  It  would  seem  a  reasonable  inference  from  the 
facts,  as  stated  in  that  case,  that  the  land-owner  had  waived  his  right 
to  insist  npon  prepayment.     In  the  second  case  the  plaintiffs  were 
sftoekholders  in  a  canal  company.     A  railroad  company  desired  the 
bed  of  the  oanal  for  its  railway  track,  and,  the  canal  company  being 
much  embarrassed,  the  president  of  the  railroad  company  bought  up 
a  majority  of  stock  at  very  low  rates,  put  in  a  new  board  of  directors 
in  the  interest  of  the  railroad  company,  and  then  the  directory  of  the 
two  companies,  by  agreement,  and  without  referring  the  matter  to 
any  commissioners  or  jury,  fixed  the  damages  to  be  paid  to 
*304    the  canal  company  at  a  ^grossly  inadequate  sum.     The  rail- 
road company  took  possession  of  the  canal,  constructed  its 
load,  and  was  in  full  possession,  operating  its  trains,  etc.,  when  the 
plaintiffs  brought  their  action,  asking  that  the  pretended  sale  or  con- 
demnation be  set  aside,  and  the  railroad  company  be  enjoined  from 
farther  use  of  the  canal-bed.     The  supreme  court,  conceding  the  in- 
validity of  the  sale,  held  that  the  plaintiffs  were  too  late  to  obtain 
relief  by  injunction,  though  they  might  proceed  to  obtain  full  com- 
pensation.    Quoting  from  a  prior  opinion,  the  court  says :    '"Before 
a  stockholder  can  be  entitled  to  a  remedy  by  injunction  against  such 
departure  from  the  original  objects  of  the  incorporation,  he  must  have 
shown  himself  prompt  and  vigilant  in  the  assertion  of  his  rights  as 
such  stockholder.     It  will  not  do  for  him  to  wait  until  the  mischief 
of  which  he  complains  is  accomplished,  fortunes  expended,  and  great 
public  interests  created.     If  he  does,  he  must  be  held  to  have  acqui- 
esced in  the  change,  or  to  content  himself  with  some  other  form  of 
remedy."  Prima  facie,  the  transfer  of  the  canal-bed  was  valid.     The 
regular  officers  of  the  canal  company  had  executed  the  proper  con- 
veyances.    Upon  the  faith  of  this  apparently  valid  transaction,  im- 
provements had  been  made,  and  large  sums  of  money  expended.    The 
invaUdity  of  the  transfer  grew  out^of  the  bad  faith  of  the  officers  of 
the  canal  company.     If  the  stockholders  did  not  interfere  at  the  first 
poBsible  moment  to  prevent  the  wrong  attempted  by  their  officers, 
and  to  prevent  innocent  parties  from  expending  money  on  the  faith 
thereof,  it  might  well  be  that  equity  would  refuse  to  interfere  further 
than  to  secure  them  adequate  compensation.     The  case  from  Mis- 
Boari  is  more  nearly  parallel.     Indeed,  the  only  important  difference 
is  that  in  that  case  it  appears  that  the  land-owner  was  present  all 
the  time,  and  had  full  knowledge  of  the  company's  operations  in 
entering  upon  and  constructing  its  road-bed  over  his  land.     His  fail- 
ure to  object  to  this  was  held  a  waiver  of  his  right  to  recover  pos- 
Bession,  though  it  was  said  that  ''a  court  of  equity  would  unquestion- 
ably interfere,  if  necessary,  and  place  the  road  in  the  hands  of 
*505    receivers  until  the  damages  were  paid  from  the  ^earnings." 
It  may  be  remarked,  in  reference  to  each  of  these  cases,  that 
the  constitutions  of  those  states  have  no  such  stringent  imperative 
provirion  as  is  found  in  ours.     At  any  rate,  we  cannot  assent  ta  the 
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dootrine  that,  while  litigating,  in  a  proceeding  which  &e  cfiEMnp^ny 
has  institated,  the  amount  of  damages  to  which  he.  is  entitled  from 
the  appropriation  of  his  land  to  its  use,,  the  land-owner  mast  &lao 
resist,  by  force  or  judicial  proceedings,  the  entry  upon  his  land^  or 
lose  the  plain  remedy  which  ordinarily  accrues  when  another  party 
is  found  in  wrongful  possession  thereof. 

The  judgment  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 


St.  Louis,  K.  C.  *  N.  St.  Co.  v.  G.  W.  Pipbb. 

July  Term,  1874. 

L  Common  Carrier:  Bailroad  Company  as  Carrier  of  Stock:  Con- 
tract: Negligence.  The  St.  Louis,  Kftnsas  City  &  Northern  Railway 
Company,  owning  and  operating  a  line  of  railroad  from  Kansas  City  to 
Mexico,  and  there  connecting  with  another  road  running  to  Chicago, 
made  a  contract  to  ''forward"  certain  cattle  from  Kansas  City  to  Chicago, 
stipulating  therein  that  the  shipper  should  ''take  care  of  the  cattle  while 
on  the  trip,'*  and  that  "it,  and  connecting  lines  over  which  such  freight 
might  pass,  should  not  be  responsible  for  any  loss,  damage,  or  injury 
which  might  happen  in  loading,  forwarding,  or  unloading,  by  suffocation, 
*  ♦  ♦  or  by  any  other  cause,  except  gross  negligence,"  and  that  "it 
and  such  connecting  lines  should  be  deemed  merely  forwarders,  and 
not  common  carriers,  and  only  liable  for  such  loss  *  *  *  as  might  be 
gross  negligence  only,  and  not  otherwise."  Held,  that  said  St.  Louis, 
Kansas  City  &  Northern  Railway  was  liable  as  a  carrier  for  the  trans- 
portation the  entire  distance,  and  was  responsible  for  any  loss  or  injury 
occurring  from  ordinary  negligence,  whether  such  negligence  was  on  its 
own  or  connecting  line** 

2.  Trial  by  Court:  General  Finding:  Conflict  of  Testimony.    Where 

the  case  in  the  district  court  was  tried  before  the  judge  witliout  a  jury, 

*506    and  *no  special  findings  of  fact  were  made,  but  only  a  general  finding, 

and  judgment  for  the  plaintiff,  and  there  was  some  testimony  tending 

to  show  negligence,  this  court  will  not  reverse  the  judgment,  although 

such  testimony  was  not  very  conclusive,  and  although  there  was  strong 

conflicting  testimony.    [Winstead  v.  Standeford,  21  Kan.  272.] 

Error  from  Douglas  district  court. 

The  case  is  stated  in  the  opinion. 

Pratt  dt  Ferrey,  for  plaintiff  in  error. 

The  contract  in  nowise  tended  to  show  a  liability  on  the  part  of 
the  railway  company  for  loss  or  damage  happening  beyond  its  own 
line.  By  its  terms  the  St.  Louis,  Kansas  City  &  Northern  Railway 
Company  undertook  simply  the  duties  of  a  forwarder, — at  least,  be* 

• 

^See  the  full  note  of  cases,  on  the  liability  of  common  carriers,  to  the  case  of 
Hissouri  Yal.  R.  Co.  t.  Caldwell,  a  Kan.  16&. 
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yond  its  own  line.  These  dnties  it  performed  by  delivering  the  cat- 
tle at  Mexico  to  the  Chicago  &  Alton  Railway  Company,  the  next 
connecting  carrier  in  the  line  of  transit  from  Eansas  City  to  Chicago, 
by  way  of  Mexico  and  Louisiana.  Roberts  v.  Turner,  12  Johns.  282; 
2  Redf.  Rys.  114;  Railroad  Co.  v.  ManufactariDg  Co.,  16  Wall.  818. 
The  railway  company  not  being  by  law  a  common  carrier  beyond 
its  own  line,  no  reasons  of  public  policy  can  intervene  to  prevent  its 
stipulating,  in  the  contract  by  which  duties  are  assumed  beyond  its 
lice,  for  such  exemptions  from  liability  as  may  be  agreed  upon.     In 

the  contract  in  question  it  was  expressly  agreed  that  this  com* 
*507    pany  should  only  be  *liable  for  such  loss,  damage,  or  injury 

as  might  be  occasioned  by  gross  negligence,  and  not  otherwise. 
If  this  court  should  construe  this  contract  as  imposing  upon  this  com- 
pany a  liability  for  damage  occurring  beyond  its  own  line,  still  there 
conld  be  no  recovery  in  this  case  without  showing  that  the  damage 
sastained  was  caused  by  gross  negligence  of  this  company,  or  of  the 
eonnecting  line;  and  upon  the  party  claiming  to  recover  devolved  the 
burden  of  showing  negligence.  Kansas  Pac.  Ry.  Co.  v.  Reynolds,  8 
Ean.  *623.  There  was  no  proof  of  negligence  of  any  degree  or  kind. 
The  delay  at  Louisiana  was  caused  by  the  formation  of  an  ice  gorge 
in  the  Mississippi  river,  and  was  simply  an  act  of  God.  The  unload- 
ing the  cattle  at  Louisiana,  and  not  taking  them  over  the  river  the 
night  of  the  arrival  there,  was,  beyond  any  question,  because  Piper 
thoQght  that  the  cattle  had  been  a  long  time  without  water  and  feed, 
and  did  not  wish  to  go  on  without  feeding  and  watering  them.  On  the 
direct  examination  of  Piper  he  testified  as  follows :  "When  we  got 
to  l^ouisiana  the  cattle  had  been  on  the  train  25  or  26  hours,  which 
w  considered  a  long  time  without  feed.'*  On  his  cross-examination  he 
says:  "I  talked  with  Murray  about  sending  the  cattle  on  that  night. 
He  expressed  himself  anxious,  for  me  to  stay  over  at  Louisiana.  I 
*old  him  that  the  cattle  had  not  been  fed  or  watered  for  a  long  time, 
and  he  said  he  had  rather  I  stayed  over  there  than  go  on  that  night. 
He  did  not  tell  me  I  had  better  go  over  the  river  that  night. "  This  tes- 
timony of  defendant  determines  two  facts :  First,  that  Piper  thought 
that  his  cattle  ought  not  to  go  beyond  Louisiana  without  being  fed 
and  watered;  second,  that  Murray,  the  agent  of  the  Chicago  &  Alton 
Bailroad  Company  at  that  point,  did  not  refuse  to  transport  the  cat- 
tle o?er  the  river  that  night,  but  simply  expressed  his  preference  that 
Piper  should  stay  over  at  Louisiana  that  night.  The  inference  is 
obvions  that  if  Piper  had  desired  to  go  on  that  night  he  could  have 
done  60.  What  evidence  is  this  of  gross  negligence,  or  of  any  negli- 
gence whatever,  on  the  part  of  the  railway  company  ? 

But,  on  examination  of  the  testimony  of  Murray  and  Piper, 
*508    the  conclusion  is  irresistible  that  the  cattle  were  un*loaded 

and  delayed  over  night  at  Louisiana  simply  because  Piper 
vonld  not  go  on  until  the  cattle  should  have  been  fed  and  watered. 
To  do  this  necessitated  their  being  taken  to  the  stock-yards  and  un- 
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loaded,  and  conseqaently  detained  till  the  train  should  leave  for  Gbi^ 
cago  on  the  following  day.  The  ferry-boat  made  bat  one  trip  after 
that.  The  fact  that  a  delay  oocurred,  and  that  the  cattle  in  conse- 
quence lessened  in  weight  or  yalue,  or  that  the  price  in  market  de- 
clined in  the  mean  time,  raised  no  presumption  of  negligence.  Ban- 
kard  v.  Baltimore  &  0.  R.  Co.,  34  Md.  197;  S.  C.  6  Amer.  Rep.  321. 

If  this  contract  had  imposed  all  of  the  duties  and  liabilities  of  a 
common  carrier  upon  plaintiff  in  error,  both  upon  and  beyond  its 
own  line,  and  contained  no  stipulations  of  exemption  from  liability, 
defendant  in  error  would  not  be  entitled  to  recover  under  the  evi- 
dence. A  common  carrier  is  not  an  insurer  as  to  time  of  delivery. 
His  duty  is  to  deliver  in  a  reasonable  time,  and  what  is  a  reasonable 
time  is  to  be  determined  from  all  the  circumstances  attending  the 
carriage.  If  the  carrier  has  used  reasonable  diligence,  and  there 
is  a  delay,  he  is  excused,  even  if  the  delay  is  not  caused  by  act  of 
God.  Angell,  Car.  §§  283-289;  Story,  Bail.  §  545a;  Parsons  v. 
Hardy,  14  Wend.  215;  Wibert  v.  New  York  &  E.  R.  Co.,  12  N.  T. 
245;  Conger  v.  Hudson  River  R.  Co.,  6  Duer,  376. 

After  the  obstruction  in  the  river  at  Louisiana  the  carrier  was  not 
bound  to  send  the  cattle  to  Chicago  by  another  route*  68  Pa.  St. 
302. 

Thacher  d  Stephens^  for  defendant  in  error. 

It  is  claimed  by  the  motion  for  a  new  trial  that  the  judgment  is 
not  sustained  by  sufficient  evidence.    The  evidence  and  the  written 
contract  show  that  plaintiff  in  error,  though  employing  a  connecting 
line,  was  nevertheless  a  common  carrier  from  the  point  of  shipment 
to  the  terminal  point.     Hill  Manuf'g  Co.  v.  Boston  &  L.  R.  Corp., 
104  Mass.  122.     The  contract  was  one  to  "forward"  the  cattle,  wbich 
means  the  same  as  "transport"  or  "carry."    Mercantile  Mut.  Ins. 
Co.  V.  Chase,  1 E.  D.  Smith,  121.     The  clauses  of  the  contract  which 
plaintiff  in  error  relies  on  to  shield  itself  from  liability  are  as  follows  : 
"And  that  the  party  of  the  first  part,  and  connecting  lines 
*509     *over  which  such  freight  may  pass,  shall  not  be  responsible 
for  any  loss,  damages,  or  injury  which  may  happen  to  said 
freight  in  loading,  forwarding,  or  unloading ;     *     *    *     by  any  ac- 
cident in  operating  the  road,  or  delay  caused  by  storm,  fire,  failure 
of  machinery  or  cars,  or  obstruction  of  track  from  any  cause,  or  by 
fire  from  any  cause  whatever;  or  by  any  other  cause,  except  gross 
negligence;  and  that  said  party  of  the  first  part,  and  such  connect- 
ing lines,  shall  be  deemed  merely  forwarders  and  not  common  car- 
riers, and  only  liable  for  such  loss,  damage,  injury,  or  destruction  of 
such  freight  as  may  be  caused  by  gross  negligence  only,  and  not  oth- 
erwise."   While  it  may  be  an  open  question  in  this  state  whether 
common  carriers  will  be  permitted  to  limit  their  common-law  liabil- 
ity* yet  it  cannot  be  doubted  that  courts  more  and  more  look  with 
aversion  on  such  contracts,  and  are  disposed  to  construe  such  exemp- 
tions strictly.    Missouri  Val.  R.  Co.  v.  Caldwell,  8  £an«  *244;  Alb. 
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Lav  J.,  April  26,  1873,  p.  SOS.  Bat  the  damage  in  the  case  at  bar 
resulted  from  the  grossest  negligence,  if  not  fraad,  of  plaintiff  in 
error.  It  ondertook  to  transport  these  cattle  to  Chicago  by  railroad, 
then  it  knew  there  was  great  danger  of  its  being  unable  to  do  so, 
and  yet  concealed  this  fact  from  the  shipper.  The  loss  happened 
(m  aeeoant  of  this  existing  difficulty  in  crossing  the  river.  More- 
over, when  the  peril  was  first  made  known  to  Piper  at  Mexico,  he 
Qiged  the  agent  of  the  plaintiff  in  error  to  send  him  to  Chicago  by 
Gne  of  two  routes,  on  which  there  was  no  obstruction,  and  so  fulfill 
its  contract.  This  the  agent  declined  to  do,  but  forwarded  the  stock 
10  a  point  where  he  bad  good  reason  to  believe  there  would  be 
great  difficulty  in  carrying  out  the  contract.  Moreover,  the  record 
shows  inexcusable  delay  and  negligence  in  not  seizing  the  first  op- 
portunity after  the  cattle  had  been  rested  to  send  them  on  to  their 
destination.  No  reason  whatever  is  given  why  the  cattle  were  not 
taken  over  the  river  the  next  morning,  when  the  ferry-boat  passed 
mt.  The  company  knew  of  the  increasing  hazard  and  danger  from 
ielaj,  and  yet  took  no  measures  to  expedite  the  cattle  forward. 
Then,  too,  it  delayed  several  days  in  sending  them  over  on 
*J10  the  private  ferry.  It  could  have  done  *so  several  days  sooner 
than  it  did.  Besides,  it  is  disclosed  that  the  carrier  was 
^ed  to  seod  the  cattle  by  some  other  route  after  they  reached 
Louisiana,  as  it  conld  have  done  by  sending  them  a  three-hours  ride 
back  to  Mexico.  Now,  the  court,  sitting  as  a  jury,  found  that  these 
ads,  or  failures  to  act,  on  the  part  of  plaintiff  in  error  amounted 
to  a  clear  violation  of  its  contract.  This  being  the  decision  of  the 
court  on  evidence  clearly  competent,  and  fully  tending  to  establish 
the  facts  necessary  to  such  a  determination,  it  is  diflicult  to  see  how 
any  wrong  has  been  done  plaintiff  in  error. 

Bmweb,  J.  On  the  twenty-seventh  of  November,  1872,  Piper 
shipped  from  the  stock-yards  at  Kansas  City,  by  the  railway  of  plain- 
^  in  error,  a  lot  of  cattle  to  Chicago.  The  shipment  was  under  a 
^tten  contract,  of  which  the  following  is  a  copy : 

"This  agreement,  made  this  twenty-seventh  of  November,  1872,  be- 
tween the  St  Louis,  Kansas  City  &  Northern  Railway  Company,  party 
i)f  the  first  part,  and  G.  W.  Piper,  care  Hugh,  Reeves  &  Sturgis,  party 
of  the  second  part,  witnesseth  that  the  party  of  the  first  part  will 
forward  for  the  party  of  the  second  part  the  following  freight,  to-wit, 
tvo  cars  of  cattle,  35  head,  M.  or  L.,  from  Kansas  City  to  Chicago, 
^t  the  rate  of  $70  per  car,  which  is  a  reduced  rate,  made  expressly 
is  consideration  of  this  agreement ;  in  consideration  of  which  the 
psrty  of  the  second  part  agrees  to  take  care  of  said  freight  while  on 
•be  trip,  and  load  and  unload  the  same  at  his  or  their  own  risk  and 
^ipense;  and  that  the  party  of  the  first  part,  and  connecting  lines 
^er  which  such  freight  may  pass,  shall  not  be  responsible  for  any 
\^  damage,  or  injury  which  may  happen  to  said  freight  in  loading, 
(iirwarding,  or  unloading;  by  suffocation,  or  other  injury  caused  by 
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•overloading  cars ;  by  esoapes  from  any  cause  whatever;  or  by  any 
accident  in  operating  the  road;  or  delay  caused  by  storm,  fire,  hdlure 
of  miacbinery  or  cars,  or  obstruction  of  track  from  any  cause,  or  by 
fire  from  any  cause  whatever ;  or  by  any  other  cause,  except  f^ross 
negligence ;  and  that  said  party  of  the  first  part,  and  such  connect- 
ing lines,  shall  be  deemed  merely  forwarders,  and  not  oommon 
^511  carriers,  and  only  liable  for  such  loss,  damage,  in^jury,  or  de* 
struction  of  such  freight  as  may  be  caused  by  gross  negligence 
only,  and  not  otherwise;  and  the  said  party  of  the  second  part  agrees 
to  assume  all  risk  of  damage  or  injury  to  or  escape  of  the  live-stock, 
which  may  happen  to  them  while  in  the  stock-yards  awaiting  ship- 
ment. It  is  also  further  agreed  between  the  parties  hereto  that  the 
person  or  persons  riding  free  under  this  contract  in  charge  ot  the 
stock  do.  so  at  their  own  risk  of  personal  injury,  from  whatever  cause. 
Charges,  $28.50." 

The  transportation  was  delayed;  the  cattle  were  injured;  their 
value  in  the  Chicago  market  was  depreciated;  and  the  shipper  was 
put  to  extra  expense  for  feed,  etc., — for  all  of  which  he  brought  his 
action  before  a  justice  of  the  peace  of  Douglas  county.  He  recovered 
a  judgment  of  $300  before  the  justice,  from  which  the  company  ap- 
pealed. In  the  district  court  be  recovered  a  judgment  of  $280.15, 
and  of  this  the  plaintiff  in  error  now  complains. 

Upon  the  record  two  principal  questions  arise,  and  the  first  is,  what 
liabilities  were  assumed  by  the  plaintiff  in  error  by  this  contract  ? 
It  is  insisted  by  counsel  that  the  company,  except  as  to  its  own  line, 
was  simply  a  "forwarder,"  and  that  its  responsibility  ceased  when 
it  delivered  the  cattle  in  good  condition  to  the  connecting  line.  We 
think  this  is  a  mistake.  The  company  contracted  '*to  forward  the 
eattle  from  Kansas  City  to  Chicago;"  and  the  word  "forward,*'  as 
here  used,  seems  to  us  to  mean  the  same  as  "transport"  or  "carry." 
Mercantile  Mut.  Ins.  Co.  v.  Chase,  1  E.  D.  Smith,  121.  Having 
contracted  to  carry  the  cattle  to  Chicago, — a  contract  it  was  compe- 
tent to  make,  even  though  the  carriage  involved  transportation  be- 
yond its  own  line, — it  became  responsible  as  a  common  carrier,  ex- 
eept  80  far  as  it  limited  that  responsibility  by  special  contract.  A 
common  carrier  may,  by  contract,  limit  its  common-law  liability,  but 
not  60  far  as  to  discharge  itself  from  loss  occasioned  by  its  own  neg- 
ligence, and  this  means  ordinary  negligence.  By  this  contract,  there- 
fore, the  plaintiff  in  error  was  only  responsible  for  such  injuries  as 
resulted  from  its  own  negligence;  but  in  this  respect  negli- 
*512  gence  on  the  part  of  any  of  the  parities  employed  in  the 
^ansportation  was  imputable  to  it.  In  this  case  the  burden 
of  proving  negligence  is  on  the  part  of  the  shipper.  Kansas  Pac.  By. 
V.  Beynolds,  8  Kan.  *624r;  Kallman  v.  United  States  Exp.  Co.,  3 
Kan.  *205. 

And  this  brings  us  to  what,  in  our  judgment,  is  by  far  the  most 
serious  question  in  the  case :    Does  the  testimony  show  negligence 
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t)D  the  part  of  the  oarriera  ?  The  case  was  tried  before  the  district 
judge  without  a  jury.  There  were  no  special  fiudiBgs  of  fact,  bat  only 
a  general  finding  for  plaintiff.  That  finding  finds  all  the  facts  neces- 
sary to  sastain  the  jadgment, — finds,  therefore,  negligence  pn  the  part 
of  the  carrier.  There  is  a  direct  and  serioas  conflict  in  the  evidence, 
and  if  the  testimony  of  the  company's  witnesses  was  accepted  as  true, 
the  company  was  not  responsible;  and  even  the  plaintiff's  evidence 
makes  bat  a  scanty  showing  of  negligence.  StiU,  the  rule  is  well 
settled  that  limits  the  inquiry  in  this  court  to  questions  of  law,  and 
leaves  questions  of  fact  to  be  settled  by  the  trial  tribunals,  to  be  dis- 
tnrbed  only  in  cases  of  manifest  error.  The  reasons  of  this  rule  have 
been  often  given,  and  its  application  enforced  in  very  doubtful  cases. 
See,  among  others,  School-dietrict  v.  Griner,  8  Ean.  *224;  Ulrich  v. 
Ulrich,  8  Kan.  *4:02;  Atchison,  T.  &  8.  F.  E.  Co.  v.  Stanford,  12 
Kan.  *354.  And  in  this  case  there  was  some  evidence  pointing  to 
negligence.  The  cattle  were  shipped  via  Mexico  and  Louisiana,  to 
cross  the  river  at  the  latter  place.  The  transportation  across  the 
mer  at  that  point  was  by  ferry.  The  road  of  plaintiff  in  error 
stopped  at  Mexico,  and  it  could  thence  either  ship  by  Louisiana,  to 
cross  on  a  ferry,  or  by  Quincy,  to  cross  on  a  bridge.  When  the  cat- 
tle reached  Mexico  the  agent  there  was  aware  of  trouble  in  crossing 
at  Louisiana,  on  account  of  ice,  and  was  requested  by  Piper,  if  there 
was  any  doubt  about  the  crossing,  to  send  the  cattle  by  Quincy.  The 
agent,  however,  forwarded  them  to  Louisiana.  When  the  cattle 
reached  the  latter  place  they  were  unloaded,  put  into  the  stock-yards, 
and  kept  all  night.     The  next  morning  the  ferry-boat  ran  on  a  bar, 

and  was  fast  for  several  days.  About  eight  days  thereafter 
*513    the  cattle  were  taken  out  *of  the  yards,  crossed  on  a  private 

ferry,  driven  fourteen  miles,  and  then  loaded  on  the  cars  and 
forwarded  to  Chicago.  The  cattle  were  some  twenty-six  hours  in 
transportation  from  Kansas  City  to  Louisiana,  while  the  ordinary 
running  time  between  the  two  places  was  sixteen  to  eighteen  hours. 
Eight  or  nine  hours  were  consumed  in  stoppages  between  Kansas 
City  and  Mexico,  and  the  regular  stock  train  bad  already  left  the 
latter  place  when  these  cattle  reached  there.  After  a  delay  of  some 
three  hours  the  cars  was  sent  forward  by  a  passenger  train.  Both 
the  stock  and  the  passenger  train  crossed  that  night  at  Louisiana. 
The  agent  there  knew  of  the  ice  gorge  in  the  river,  and  the  uncer- 
tainty of  crossing,  and  the  probability  of  the  ferry  being  stopped,  and 
still  caused  the  cattle  to  be  unloaded  and  kept  on  the  west  side  of  the 
river,  instead  of  crossing  them,  as  he  could  have  done,  that  night. 
The  private  ferry  was  running  some  three  or  four  days  before  the  cat- 
tle were  crossed.  It  seems,  then,  that  but  for  the  delay  in  the  running 
of  the  train  from  Kansas  City  to  Louisiana, — and  no  explanation  is 
given  of  this  delay^ — the  cattle  would  have  crossed  the  river,  and  beeii 
forwarded  without  loss  or  trouble  to  Chicago;  that  at  Mexico,  where 
the  line  of  the  plaintiff  in  error  stopped,  the  agent  knew  of  the  doubt 
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as  to  crossing  at  Louisiana,  and  still  chose  to  forward  the  eattle  by 
that  route  instead  of  by  one  which  avoided  all  danger;  and  that»  at 
Louisiana,  the  agent,  fully  aware  of  the  condition  of  the  river,  caused 
the  cattle  to  be  unloaded,  and  kept  on  the  west  side,  instead  of  cross- 
ing them,  thereby  assuming  the  risks  of  the  interruption  of  the  ferry. 
We  are  not  prepared  to  say  that  there  was  manifest  error  in  finding 
from  the  facts,  of  which  the  foregoing  is  a  general  statement,  that 
the  company  was  guilty  of  negligence^  and  therefore  the  judgment 
must  be  affirmed. 

(All  the  justices  concurring.) 


*514    *J.  B.  Blaoeshire  and  others  v.  Atchison^  T.  k  8.  F.  B.  Co. 

July  Term,  1874. 

Eminent  Domain:  Proceedings:  Deposit  by  Bailroad  Company  not 
Payment.  Money  deposited  by  a  railroad  company  with  a  county  treas- 
urer for  the  damages  awarded*  by  commissioners  in  condemnation  pro- 
ceedings, remains  with  the  treasurer  at  the  risk  of  the  company  pending 
those  proceedings;  and  if  the  land-owner  appeal  from  the  assessment  of 
the  commissioners,  and  recover  a  judgment  in  the  district  court,  the  com- 
pany is  not  entitled  to  have  the  amount  thus  deposited  credited  upon  the 
Judgment.^ 

Error  from  Chase  district  court. 
The  case  is  stated  in  the  opinion. 
iZ.  M.  Haggles,  for  plaintiff  in  error, 
J,  Safford^  for  defendant  in  error. 

Brewer,  J.  In  December,  1870,  the  defendant  in  error  instituted 
proceedings  to  condemn  the  right  of  way  through  the  land  of  Black- 
shire,  one  of  the  plaintiffs  in  error,  situate  in  the  county  of  Chase. 
The  amount  of  damages  awarded  by  the  commissioners  was  $577,509 
and  this  amount  was  duly  deposited  by  the  company  with  the  treas- 
urer of  the  county.  Blacksliire  appealed  from  this  assessment  of 
damages,  and  recovered  a  judgment  in  the  district  court  for  $2,400. 
This  judgment  was  brought  by  the  company  to  this  court,  and  af- 

1  See  St.  Joseph  &  D,  0.  R.  Co.  v.  Callender,  ante,  *496;  St.  Louis,  L.  &  D.  R.  Co. 
V.  Wilder,  17  Kan.  347;  City  of  Kansas  v.  Kansas  Pac.  Ry.  Co.,  18  Kan.  834:  effect 
of  appeal,  State  v.  Fomer,  82  Kan.  288;  S.  C.  4  Pac.  Rep.  867;  State  t.  Curtis,  29 
Kan.  886;  dismissal  of,  Kansas  City,  Ft.  S.  &  Q.  R.  Co.  ▼.  Hammond,  26  Kan. 
209;  provisional  occupation  by  railroad— appeal,  validity  of  statute.  Central 
Branch  U.  P.  R.  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.,  28  Kan.  458;  interest  ac- 
quired, Kansas  Cent.  Ry.  Co.  v.  Allen,  22  Kan.  286;  competency  of  evidence, 
Kansas  Cent.  Ry.  Co.  v.  Allen,  24  Kan.  83;  farm  crossings,  Kansas  City  &  B.  R. 
Co.  ▼.  Kregelo,  82  Kan.  008;  S.  C.  6  Pac.  Rep.  15. 
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finnecL  Atcbison,  T.  &  S.  F.  B.  Go.  v.  Blaokshire,  10  Ean.  *477. 
Blackshire  tbereapon  oaused  an  execution  to  be  issued  on  suoh 
*S15  ^judgment,  and  placed  in  the  hands  of  F.  E.  Smith,  the  sher- 
iff of  Chase  county,  the  other  plaintiff  in  error.  The  company 
tendered  to  the  sheriff  the  full  amount  of  the  judgment,  interest,  and 
cost,  less  the  amount  theretofore  deposited  with  the  county  treasurer, 
in  foil  satisfaction  of  the  judgment  and  costs.  This  tender  the  sheriff 
declined  to  accept,  and  thereupon  the  company,  brought  its  action  to 
restrain  any  further  proceedings  for  the  collection  of  the  judgment. 
A  temporary  injunction  was  granted  by  the  judge  of  the  district  court 
restraining  the  collection  of  $577.50  on  said  judgment,  being  the 
amount  deposited  as  heretofore  indicated.  A  motion  was  made  to 
dissolve  this  temporary  injunction,  which  was  overruled,  and  now 
the  question  is  presented  for  our  consideration :  To  whom  does  the 
money  belong  when  deposited  with  the  treasurer,  and  at  whose  risk 
does  it  remain  there?  We  think  it  belongs  to  the  company,  and  re- 
mains at  its  risk.  The  right  of  way  over  the  land  does  not  pass 
Dntil  the  damages,  as  finally  ascertained,  are  paid  in  money,  or  se- 
cured by  deposit  in  money.  Const,  art.  12,  §  4.  See,  also,  St.  Jo- 
seph &  D.  G.  B.  Co.  V.  Gallender,  ante,  *496,  (lately  decided  by  this 
Goart.)  By  the  appeal  of  the  land-owner  the  assessment  of  the  com- 
missioners is  vacated,  even  as  the  appeal  from  the  judgment  of  a 
justice  of  the  peace  vacates  that  judgment.  There  is  then  existing 
no  determination  as  to  the  amount  of  compensation  to  which  the 
land-owner  is  entitled.  The  parties  still  disagreeing,  the  company 
ean  get  nothing  until  the  amount  of  compensation  is  settled,  and 
either  paid  or  secured  by  a  deposit  of  money.  Until  this  question  of 
compensation  is  settled,  and  payment  made,  the  company  can  abandon 
theronte  selected,  and  select  another.  The  fact  that  it  has  instituted 
condemnation  proceedings  does  not  compel  it  to  carry  them  to  a  close, 
and  pay  the  amount  awarded.  If  it  finds  the  assessment  of  the  com- 
missioDers,  or  the  award  of  the  jury,  so  large  as  to  render  it  expedi- 
ent to  go  round  a  farm,  instead  of  through  it,  it  can  decline  to  pay, 
and  leave  the  land-owner  undisturbed  in  his  possession.  In  the  case 
of  Carli  v.  Stillwater  &  St.  P.  B.  Co.,  16  Minn.  260,  (Gil.  234,) 
*516  it  was  held  that  "the  title  to  this  *land  taken  does  not  vest 
in  the  railroad  company  until  the  time  for  an  appeal  from  the 
award  of  the  commissioners  has  expired  without  such  appeal,  but  re- 
mains in  the  original  owner ;  and  a  quitclaim  deed  of  the  premises, 
execnted  by  such  owner  to  a  third  person,  after  the  award  of  the 
commissioners  is  filed,  and  within  the  time  allowed  for  an  appeal, 
conveys  the  premises  to  such  third  person;  and  the  right  to  the 
damages  passes  to  him  as  incident  to  his  ownership,  and  he  may  take 
an  appeal  from  the  award  of  the  commissioners  within  the  time  al- 
lowed by  the  statute."  Upon  the  same  principle  a  conveyance  by  the 
land-owner  of  the  premises  through  which  the  right  of  way  was 
Bought,  intermediate  the  taking  of  the  appeal  and  the  judgment, 
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would  pass  the  title,  and  with  it  the  right  to  the  damages.  Stacy  t. 
Vermont  Cent.  Ey.  Co.,  27  Vt.  89;  Baltimore  &  B.  R.  Co.  v.  Nesbit, 
10  How.  395. 

Again,  suppose  the  assessment  of  the  commissioners  had   been 
$2,400,  that  amount  deposited,  and  then  the  verdict  of  the  jury  only 
$577.50,  could  the  land-owner  elect  to  take  the  $2,400?     Would  be 
have  a  right  to  go  to  the  treasurer,  and  collect  the  $2,400  there  de- 
posited ?    Would  it  for  a  moment  be  claimed  that  it  had  all  passed 
beyond  the  power  of  the  company  to  recover  back?     Or,  again,  if 
pending  the  appeal,  and  before  the  trial  in  the  district  court,  the  land- 
owner had  actually  received  the  deposit  from  the  treasurer,  woald  he 
be  permitted  to  further  prosecute  his  appeal?     Could  he  take  the 
amount  of  the  assessment  of  the  commissioners,  and  at  the  same 
time  litigate  its  sufficiency?     Clearly,  it  seems  to  us,  the  acceptance 
of  the  money  would  be  an  affirmance  of  the  assessment,  and  a  waiver  of 
any  errors  in  it;  while,  if  the  money  were  his,  it  seems  he  should  be 
privileged  to  take  it  without  losing  his  right  to  full  compensation  for 
the  right  of  way  appropriated.     But  it  is  argued  that  the  money  is 
subject  to  his  order;  that  by  the  constitution  the  right  of  way  can 
be  appropriated,  if  compensation  is  secured  by  a  deposit  in  money ; 
that  the  law  has  designated  the  county  treasurer  as  the  depositary; 
that  the  company  has  deposited  this  money  with  the  legally- 
*517    named  depositary, — has  set  it  *apart  as  a  fund  for  the  sole 
purpose  of  being  applied  to  payment  of  all  damages  that  have 
been,  or  may  be,  awarded  the  land-owner;  and  that  it  is  unjust  to 
require  the  company,  not  merely  to  place  its  money  in  the  hands  of 
the  law,  but  to  become  responsible  for  its  safe  continuance  there. 
So  far  as  the  justice  of  the  case  is  concerned,  it  is  not  more  unjust 
that,  in  case  of  loss,  the  company  should  lose  the  money,  than  that 
the  land-owner  should  lose  his  land.    Indeed,  as  the  company  is  the 
moving  party,  and  is  seeking  to  take  from  the  land-owner,  it  is  more 
just  that  it  should  carry  all  risks  pending  the  proceedings.     While 
it  is  true  that  the  right  of  way  may  be  appropriated  if  full  compen- 
sation therefor  is  secured  by  a  deposit  of  money,  yet  that  deposit  must 
be  adequate  security  for  full  compensation.     A  deposit  which  is  only 
partial  security  amounts  to  nothing.     When  the  time  for  appeal  has 
expired,  then  the  right  of  way  is  appropriated,  even  though  the  land- 
owner has  not  received  the  money,  and  from  that  time  the  money 
remains  with  the  treasurer  at  his  risk.     The  deposit  with  the  treas- 
urer is  security  for  the  assessment  of  the  commissioners,  but  the  ap- 
peal vacates  that  assessment.      The  amount  of  damages  is  thence- 
forth an  unknown  quantity,  and  how  can  it  be  said  to  be  secured  by 
the  deposit?     We  have  considered  and  disposed  of  this  case  upon  the 
substantial  question  involved  in  it,  leaving  undecided  the  minor  ques- 
tions of  practice  raised  by  counsel  on  either  side. 

The  case  will  be  remanded  to  the  district  court,  with  instructions 
to  vacate  the  temporary  injuction, 

(All  the  justices  concurring.) 
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•518  'O.  B.  Tayloe  p.  Jo^p  Hosiok,  AdmV,  etc, 

July  Term,  1874. 

I.  Faitias:  Proper:  Necessary.  Where  an  administrator,  In  pursuance  of 
an  Older  by  the  probate  court*  sells  certain  lands,  belonging  to  the  estate 
which  he  is  administering,  and  the  purchaser  does  not  pay  the  purchase 
money;  and  the  administrator  reports  all  the  facts  connected  with  the 
sale  to  the  probate  court;  and  the  court,  without  notice  to  the  purchaser, 
confirms  the  sale;  but  afterwards,  and  without  notice  to  the  purchaser, 
sets  the  sale  aside,  and  orders  a  new  sale;  and  the  administrator  then  sells 
the  land  a  second  time,  and  to  a  second  purchaser;  and  the  second  sale  is 
oonfirmed;  and  the  administrator  executes  to  said  second  purchaser  a 
deed  for  the  land;  but  said  second  purchaser  neglects  and  refuses  to  pay 
the  purchase  money,  and  the  administrator  then  sues  him  tlierefor:  held 
that,  although  the  first  purchaser  may  be  a  proper  party  to  the  action,  he 
is  in  no  sense  a  necessary  party. 

1  Filing  Pleadings:  Discretion  of  Court:  Leave  to  Beply.  Where ther 
plaintiff  was  in  default  for  want  of  a  reply,  and  the  case  was  called  for 
trial;  and  the  court  allowed  the  plaintiff  to  file  a  verified  reply,  putting 
in  issue  the  truth  of  the  new  matter  alleged  in  the  defendant's  answer ; 
and  immediately  proceeded  with  the  trial,  over  the  objections  of  the  de~ 
fendant;  but  the  defendant  gave  no  reason  why  he  did  not  wish  to  go  to 
trial:  luld^  that  the  whole  matter  was  within  the  sound  judicial  discretion 
of  the  court,  and,  as  the  defendant  gave  no  reason  why  he  did  not  wish 
to  proceed  with  the  trial,  the  court  did  not  abuse  its  discretion  by  billow- 
iDg  the  reply  to  be  filed,  and  immediately  proceeding  with  the  trial. 
[Grant  Y.  Pendeiy,  16  Kan.  242;  Wright  v.  Bacheller,  16  Kan.  266;  Bice 
V.Hodge.  26  Kan.  168.] 

8.  Administration :  Iietters :  Irregularly  Granted.  Where  a  probate 
court  has  jurisdiction  to  appoint  some  person  administrator,  and  makes 
an  appointment  by  issuing  letters  of  administration  to  a  person  not  a 
relative  or  creditor  of  the  deceased,  and  without  citing  any  of  the  rela- 
tives or  creditors  to  appear  and  either  take  or  renounce  the  administra- 
tion, ?uid,  that  although  the  appointment  may  have  been  erroneous,  yet 
that  the  letters  of  administration  cannot  be  attacked  collaterally,  and 
especially  not  by  a  person  who  is  neither  a  relative,  nor  a  creditor  of  the 
deceased.    [Brubaker  v.  Jones,  23  Kan.  412] 

^ :  Ifotiee  of  Sale  of  Realty.    Where  the  probate  court  orders  that 

notice  of  an  application  for  an  order  to  sell  lands  belonging  to  an  estate 
shall  be  given  to  "all  persons  interested,"  etc.,  by  publiciition  in  a  news- 
paper, and  nolice  is  so  published,  and  is  directed  to  "all  persons  inter- 
ested," etc.,  without  giving  the  names  of  those  interested,  and  the  pro- 
bate court  afterwards  considers  the  notice  sufficient,  and  in  pursuance 
thereof  orders  the  sale  to  be  made,  fteld,  that  this  court  will  consider  the 
notice  as  sufficient. 

*^19  *6.  Probate  Court:  Power  to  Bet  Aside  Administrator's  Sale. 
The  probate  court  has  power  to  set  aside  an  administrator's  sale  of  real 
estate,  where  the  same  ought  to  be  set  aside;  and  where  an  administrator 
sells  real  estate,  and  the  purchaser  does  not  pay  the  purchase  moneys  and 
the  report  of  the  administrator  shows  all  the  facts  connected  with  the 
sale,  and  the  probate  coui-t,  without  notice  to  the  purchaser,  confirms  the 
V.13K— 25 
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sale,  and  the  purchaser  then  not  only  neglects,  bat  refuses,  to  pay  the 
purchase  money,  the  court  may  then,  in  its  discretion,  and  veithout  notice 
to  the  purchaser,  set  aside  the  sale,'  and  order  another  sale  to  be  made. 

Error  from  Leavenworth  district  court. 

The  case  is  stated  iu  the  opinion. 

Clough  d  Wheats  for  plaintiff  in  error. 

Taylor's  answer  to  the  amended  petition  was,  first,  a  general  de- 
nial.    A  second  defense,  among  other  things,  stated  that  Mitchell 
left  no  wife  or  child,  or  other  descendants,  surviving  him,  but  that  he 
did  leave  surviving  him  several  brothers  and  sisters,  residents  and 
inhabitants  of  said  county,  and  that  neither  of  them  ever  renounced 
administration  of  said  estate,  and  that  they  were  not  any  of  them 
ever  cited  for  that  purpose ;  and  that  said  Mitchell  left  several  cred- 
itors, citizens,  residents,  and  inhabitants  of  said  county;  and  that 
said  Hosick  was  not  next  of  kin  to  or  of  said  Mitchell,  nor  a  creditor; 
and  that  said  probate  court  never  had  or  acquired  jurisdiction  to  ap- 
point Hosick.     A  third  defense  was  that  one  P.  F.  Meagher  claimed 
that  he  and  Mitchell  were  partners,  and  bought  said  lots  with  their 
partnership  funds,  and  continued  doing  business  as  such  till  the 
*520    death  of  Mitchell,  and  that  said  ^business  is  still  unsettled; 
and  that  said  Meagher  was  not  cited  or  required  by  said  pro* 
bate  court  to  give  bond  as  surviving  partner,  and  that  Meagher  was 
an  inhabitant  of  said  county;  that  Hosick,  as  such  administrator,  on 
the  sixth  of  November,  1869,  in  pursuance  of  the  orders  of  the  pro- 
bate court,  sold  said  undivided  half  of  said  lots  29  and  30  to  said 
Meagher  for  $325,  and  that  said  probate  court  had  approved  and 
confirmed  said  sale  to  said  Meagher,  and  ordered  said  Hosick,   as 
such  administrator,  to  make  a  deed  to  said  Meagher  therefor  as  said 
purchaser  .thereof;  and  that  Meagher  claims  that  he  paid  said  $325 
to  said  Hosick,  and  is  entitled  to  such  deed;  and  that  Meagher  was 
in  possession  as  such  partner  and  purchaser,  etc.    By  a  fourth  de- 
fense Taylor  set  up  defects  in  the  proceedings  under  which  the  prop- 
erty was  sold.     This  answer  was  filed  on  the  third  of  January,  1872. 
More  than  a  year  afterwards,  to-wit,  on  the  fifth  of  March,  1873,  said 
Hosick,  with  leave  of  said  district  court,  filed  a  verified  reply  to  said 
answer,  and  then  Taylor  asked  to  have  the  counter-claims,  causes  of 
action,  and  for  relief,  set  up  in  his  said  answer,  taken  as  true  against 
his  co-defendant,  Meagher;  but  the  court  overruled  his  motion  in 
that  respect,  and  dismissed  the  case  as  to  Meagher.     And  then,  on 
that  fifth  of  March,  the  cause  was  called  for  trial,  bat  Taylor  an- 
nounced that  he  was  not  ready,  and  objected  to  the  trial  then  being 
proceeded  with;  but  said  court  overruled  his  objection,  and  the  trial 
was  then  proceeded  with,  and  was  concluded  on  that  day. 

From  the  findings  of  the  court  it  appears  that  Hosick,  as  adminis- 
trator, sold  said  lots  to  said  Meagher ;  that  afterwards  such  admin- 
istrator petitioned  said  probate  court  to  set  said  sale  aside,  and  for 


TAYLOB  V,  H08ICK.  387 

leave  to  resell,  because  said  Meagher  bad  reftised  to  pay  the  par- 
chase  money  aforesaid;  and  that  said  probate  court  then  ordered 
tbat  said  administrator  proceed  and  sell  the  interest  of  the  deceased 
in  and  to  the  undivided  half  of  said  lots,  but  that  said  order  was 
made  without  any  notice  to  or  appearance  by  Meagher.  As  we  un- 
derstand that  order,  the  sale  to  Meagher  was  not  set  aside,  but  said 

probate  court,  without  notice  to  Meagher  or  any  other  person, 
*521    *on  Hosick's  application,  concluded  it  would  be  a  good  thing 

to  resell  said  undivided  half  of  said  lots,  and  therefore  ordered 
Hosick  to  do  so.  We  si^bmit  said  probate  court  had  not  power  or 
jarisdiction  to  make  that  order.  We  claim  that  it  could  not  have 
Bet  said  sale  aside  at  that  time,  after  having  as  aforesaid  confirmed 
8aid  sale  to  Meagher,  otherwise  than  in  a  proceeding  instituted  under 
flections  568  to  576  of  the  Code  of  1868.  But  whether  it  could  or 
not,  we  submit  that  after  so  confirming  said  sale,  and  ordering  said 
Hosick,  as  such  administrator,  to  make  a  deed  of  the  property  sold 
to  said  Meagher,  it  could  not  again  order  the  property  sold.  As  the 
said  Hosick  complied  with  the  requirements  of  law  in  the  matter  of  so 
selling  said  lots,  when  said  probate  court  so  confirmed  said  sale  said 
Meagher  became  entitled  to  a  deed  from  said  Hosick  for  said  undi- 
vided half  of  said  lots.  Of  course,  there  is  no  power  in  the  probate 
coart  to  make  or  direct  a  second  sale  of  real  estate  of  a  decedent 
after  having  confirmed  the  first  sale,  and  ordered  a  deed  to  the  pur- 
ehaser.  The  statute  only  authorizes  the  sale  of  a  decedent's  real 
e^^tate;  it  does  not  authorize  the  probate  court  to  sell  lands  a  second 
time  because  of  non-payment  of  purchase  money. 

And  we  further  submit  that  even  if  said  probate  court  bad  pre- 
teoded  to  set  said  sale  to  Meagher  aside,  its  order  in  that  respect 
would  have  been  void,  both  for  ^ant  of  notice  to  Meagher,  and  be- 
caose  the  power  of  that  court  in  the  premises  was  exhausted  by  the 
orders  in  pursuance  of  which  the  property  had  been  sold  to  Meagher. 
Whether  Meagher  had  paid  the  purchase  money  to  Hosick  or  not 
"^as  immaterial,  and  furnished  no  reason  for  ordering  a  resale.  Fer- 
guson V.  Tutt,  8  Ean.  *370.  And  if  we  are  right  in  claiming  that 
such  non-payment  of  the  purchase  money  was  not  a  sufficient  reason 
for  ordering  a  resale,  it  follows  that  said  order  of  the  eleventh  of  No- 
vember, 1869,  ordering  a  resale,  was  void,  because  the  petition  that 
day  filed  on  which  said  order  was  made  does  not  present  or  show  such 
a  case  as  is  required  to  give  that  court  jurisdiction  to  order  a  sale  of 

land,  and  no  power  was  ever  given  it  to  order  a  resale  after  con- 
*522    firmation.     *That  orders  of  sale  of  the  ptobate  court  are  void 

unless  a  sufficient  petition  therefor  is  presented  to  it,  see 
Magee  v.  Rice.  27  Tex.  491 ;  Haynes  v.  Meeks,  20  Cal.  312 ;  Pitch  v. 
MiUer,  Id.  352;  Gilliland  v.  Sellers'  Adm'rs,  2  Ohio  St.  223;  State 
^.Warren,  28  Md.  338,  355;  Washington  v.  McGaughan,  34  Miss. 
504;  Beal  v.  Harmon,  38  Mo.  435 ;  Snyder's  Appeal,  36  Pa.  St.  166 ; 
liamsoQ  V.  Schutt,  4  Allen,  359;  Hall  v.  Chapman's  Adm^rs,  85  Ala. 
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653;  Ackley  v.  Dygert,  83  Barb.  176;  Davenport  v.  Young,  16  111. 
548;  HoUingsworth  v.  Barboar,  4  Pet.  466.  If  Meagher  did  not  pay 
BO  soon  as  he  ought  to  have  done,  the  only  remedy  for  such  non-pay- 
ment was  a  suit  for  the  purchase  money  in  any  court  having  jurisdic- 
tion of  the  subject-matter  thereof. 

It  further  appears  from  the  findings  that  said  lots  were  resold  to 
Taylor,  December  18,  1869,  and  that  Hosick  delivered  the  deed  to 
Taylor;  but  it  appears  that  Taylor  has  not  asserted  any  right  to  said 
lots,  nor  any  interest  therein.  We  submit  that  this  last-mentioned 
sale  is  void  because  of  the  objections  to  the  said  order  for  a  resale, 
and  for  the  reason  that  Hosick  had  already  once  sold  the  same  prop- 
erty under  the  order  of  thirtieth  September,  1869,  and  thus  exhausted 
his  povfrer  in  that  respect.  If  for  any  reason  said  sale  to  plaintiff  in 
error  is  void,  then  Hosick  could  not  recover  the  purchase  money. 
Williams  v.  Morton,  38  Me.  47 ;  Jones  v.  Smith,  22  Mich.  360;  Hamil- 
ton V.  Lockhart,  41  Miss.  460;  Baines  v.  McGee,  1  Smedes  &  M. 
219;  Esty  v.  Snyder,  41  111.  363. 

We  claim  that  the  judgment  in  favor  of  Hosick,  as  such  adminis- 
trator, and  the  judgment  dismissing  the  suit  as  to  Meagher,  ought  to 
be  reversed  for  error  occurring  at  and  before  the  trial.  We  submit 
that,  under  the  circumstances  of  this  case,  Meagher  was  a  proper 
party  defendant,  and  that  justice  ^required  that  any  rights  and  claims 
of  his  to  said  undivided  half  of  said  Ipts  29  and  30  should  have  been 
determined  in  the  action  before  rendering  judgment  against  Taylor 
for  the  purchase  money  thereof.  The  question  involved  in  the  action 
was  whether  Hosick,  as  such  administrator,  sold  the  property  to  Tay- 
lor; which  he  did  not  do  if  the  sale  to  Meagher  remained  a  valid  sale, 
nor  if  said  lots  were  partnership  property  of  Mitchell  and  Meagher, 
and,  of  course,  Meagher  was  a  necessary  party  to  a  complete  deter- 
mination or  settlement  of  those  questions.  Not  only  so,  but  if  the 
judgment  in  favor  of  Hosick  remains  unreversed,  those  two 
"^523  questions,  in*cluding  the  question  as  to  whether  Meagher  did 
or  did  not  pay  for  the  property  so  sold  to  him,  or  made  im- 
proper default  in  the  performance  of  his  contract  of  purchase  or  not, 
remains  an  open  question  as  to  and  so  far  as  Meagher  is  concerned. 
And  we  submit  that  justice  requires  that  those  questions  should  be 
settled  and  determined  as  to  Meagher  before  Taylor  is  required  to  pay. 

Under  section  118,  p.  455,  Gen.  St.  1868,  the  probate  court,  on 
the  ninth  September,  1869,  required  that  all  persons  interested  in 
said  estate  be  notified  of  the  application  made  by  Hosick  for  the  sale 
of  sa^id  property  by  publication,  etc.  The  notice  is  simply  "to  all 
persons  interested," — to  no  one  by  name;  and  therefore  we  submit  it 
was  not  such  a  notice  as  required  by  the  order  of  ninth  of  Septem- 
ber, and  therefore  we  submit  that  the  order  of  sale  made  on  the 
thirtieth  of  September  was  void.  There  is  no  notice  to  or  appear- 
ance by  Meagher  shown.  Hargis  v.  Morse,  7  Kan.  *415;  Higgin- 
botham  v.  Thomas,  9  Kan.  *328,  ^390. 
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Hodek  If  as  permitted  to  give  evidenoe  of  biB  appointment  and  qaal- 
ifiealioii  ag  administrator,  but  the  court  refused  to  permit  Taylor  to 
sQstaio  his  second  defense  by  proof,  or  to  collaterally  attack  the  ap- 
pointment of  Hosick.  We  submit  that  the  probate  court  has  not 
power  to  appoint  any  person  it  ^booses,  administrator,  in  oases  where 
the  decedent  has  relatives  residing  in  the  county  of  his  residence,  un- 
til  after  those  first  entitled  to  administration  have  been  cited,  as  re- 
quired by  section  12,  p.  432,  Gen.  St,  1868.  By  said  second  defense 
it  is,  among  other  things,  alleged  that  Hosick  was  neither  creditor, 
next  of  kin,  nor  any  relative  of  the  decedent,  and  that  said  probate 
court  did  not  acquire  jurisdiction  to  make  the  appointment.  There 
is  nothing  in  the  case  to  show  that  Hosick  was  in  anywise  interested 
in  the  estate,  and  there  was  no  allegation  in  the  petition  of  any  cita- 
tion or  renunciation  by  those  first  entitled  to  administration.  Hos- 
icii's  appointment  was  void,  and  it  was  competent  for  Taylor  to  show 
it,  and  we  rely  thereon  as  a  reason  why  the  sale  to  him  was  void. 
In  this  connection,  see  Cook  v.  Carr,  19  Md.  1,  4;  Freedman  v. 
Thompson,  41  Miss.  49 ;  Holderman  v.  Graham,  41  111.  363 ;  Crosby 
V.  Leavitt,  4  Allen,  410;  Adams  v.  Adams,  36  Ga.  236;  Alfred  v. 

McKay,  Id.  440;  Kearney  v.  Turner,  28  Md.  408. 
*524    *Hosick  failed  to  reply  within  time,  but  waited  until  the  case 

came  on  for  trial,  and  then  put  in  a  verified  general  denial,  with 
leave  of  the  court,  to  which  Taylor  excepted ;  and  the  court  then,  on 
that  same  day,  caused  the  trial  to  be  proceeded  with  on  the  issues 
between  Hosick  and  Taylor.  We  submit  that  it  is  contemplated  by 
the  Code  and  its  amendments  (see  sections  105, 128,  313-315,  Code, 
and  fieetions  3-5,  pp.  277,  278,  Laws  1871)  that  a  defendant  should 
have  a  few  days'  time  in  which  to  prepare  for  trial  after  the  filing  of 
&  reply;  and  we  submit  that  it  was  an  extreme  abuse  of  the  discre- 
tion of  the  court,  and  a  great  irregularity  in  its  proceedings,  for  it  to 
permit  said  reply  to  be  filed  out  of  time,  and  then  on  the  same  day 
to  force  Taylor  to  a  trial  of  the  issues  made  by  the  filing  of  that  ver- 
ified reply.  Of  course  the  presumption  of  law  is  that  Taylor  wab 
thereby  prevented  from  having  a  fair  trial.  Mallory  v.  Leiby,  1  Kan. 
•97,  »102;  Irwin  v.  Paulett,  Id.  *418. 
Hurd  d  Bimie,  for  defendants  in  error. 

VALEirriKB,  J.  This  was  an  action  brought  by  John  Hosick,  ad* 
mioistrator  de  bonis  non  of  the  estate  of  David  N.  Mitchell,  deceased, 
igainat  0.  6.  Taylor,  for  $700  and  interest.  The  principal  facts 
^{Km  which  the  action  is  founded  are  substantially  as  follows :  Da- 
vid N.  Mitchell,  a  resident  and  property  holder,  died  intestate  in 
I^avenworth  county,  March  7,  1868.  On  June  24th  next  following, 
the  probate  court  of  said  county  appointed  John  Hosick  administra- 
^^de  bonis  nonot  the  estate  of  said  Mitchell.  On  September  30, 
iS69,  the  probate  court,  on  the  application  of  the  administrator,  or- 
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dered  certain  real  property  belonging  to  the  estate,  among  which 

the  undivided  half  of  lots  39  and  80,  in  block  78,  in  Leavenworth 

city,  to  be  sold  for  the  purpose  of  paying  certain  debts  due  from  the 

estate  which  could  not  otherwise  be  paid.   In  pursuance  of  Baid 
*526     order  said  lots  were  sold  November  6,  1869,  *P.  T.  Meagher 

being  the  purchaser,  and  the  sale  was  confirmed  on  the  same 
day.     But  Meagher  neglecting  and  refusing   to  pay  the  purchase 
money,  the  probate  court,  on  November  11,  1869,  on  the  application 
of  the  administrator,  ordered  the  property  to  be  again  sold.     The 
property  was  this  time  sold  to  0.  B.  Taylor,  December  18,  1869,  lot 
$700.     On  the  same  day  the  sale  was  confirmed  by  the  probate  coart, 
and  immediately  the  administrator  executed  a  deed  to  Taylor  for  the 
property,  and  delivered  it  to  him  on  the  same  day ;  but  Taylor  has 
never  yet  paid  the  purchase  money  for  the  property.     Hence  this  ac- 
tion was  brought  and  is  now  prosecuted  by  Hosick,  as  administrator, 
against  Taylor,  for  the  recovery  of  said  purchase  money.     At  first 
Hosick  filed  his  petition  in  the  court  below  against  Taylor  alone,  but 
afterwards  he  filed  an  amended  petition,  making  both  Taylor  and 
Meagher  parties  defendant.     Taylor  filed  an  answer  to  this  amended 
petition,  setting  up  new  matter.   The  court  gave  Hosick  and  Meagher 
until  January  20,  187-3,  to  reply  to  this  answer.     They  did  not,  how- 
ever, reply  within  that  time.     Indeed,  Meagher  never  filed  any  plead- 
ing of  any  kind,  except  a  demurrer  to  the  plaintiff's  petition,  which 
demurrer  was  sustained  by  tbe  court.     On  March  5,  1873,  the  case 
was  called  for  trial.     Hosick's  petition  had  not  been  amended  since 
the  court  had  sustained  Meagher's  demurrer  thereto,  and  neither  Hos- 
ick nor  Meagher  had  replied  to  Taylor's  answer.     The  court  then 
dismissed  tbe  action  as  against  Meagher,  and  both  Hosick  and  Tay- 
lor excepted.     The  court  then  allowed  Hosick  to  file  a  reply  to  Tay- 
lor's answer,  verified  by  affidavit,  and  Taylor  excepted.     The  conrt 
then  proceeded  with  the  trial  of  the  case,  over  the  objection  of  Taylor, 
and  Taylor  excepted.     During  the  trial  Taylor  raised  the  following 
questions :   That  Hosick's  letters  of  administration  were  not  rightfully 
granted,  and  therefore  all  that  Hosick  had  done  as  administrator  was 
void;  that  the  notice  of  the  application  for  the  sale  of  said  property 
to  pay  debts  was  insufficient,  and  therefore  that  all  the  subsequent 

proceedings  connected  therewith,  including  both  sales,  were 
*526    *void;  that  the  first  sale  was  valid  and  subsisting  when  the 

order  for  the  second  sale  was  made,  and  therefore  that  the 
order  for  the  second  sale  and  the  second  sale  itself  were  both  void. 
All  the  rulings  of  the  court  below  on  these  various  questions  were 
against  Taylor,  to  which  rulings  Taylor  duly  excepted,  and  now  as- 
signs the  same  for  error  in  this  court.  Although  Meagher  may  have 
been  a  proper  party  to  this  action,  we  do  not  think  that  he  was  in  any 
sense  a  necessary  party.  He  has  no  possible  interest  in  the  $700 
in  controversy  between  Hosick  and  Taylor ;  and  there  is  no  possible 
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defense  which  Meagher  alone,  or  Meagher  and  Taylor  together,  could 
interpose  to  defeat  Hosick's  claim,  which  l^aylor  alone  coald  not, 
with  at  least  equal  propriety  and  equal  effect,  interpose. 

2.  The  court,  in  its  discretion,  had  a  right  to  allow  said  verified  reply 
to  be  filed  after  the  time  for  filing  the  same  had  elapsed;  and  also, 
in  its  discretion,  as  we  think,  *had  a  right  to  immediately  proceed 
with  the  trial.  The  repl^  was  only  a  general  denial,  simply  putting 
in  issae  the  truth  of  Taylor's  answer;  and  if  Taylor  was  then  as  ready 
to  proTe  the  facts  alleged  in  his  answer  as  he  ever  could  be,  it  would 
not  seem  that  there  could  be  much  reason  for  him  to  complain  of 
the  ruling  of  the  court.  But  he  did  not  claim  that  he  could  ever  be 
any  better  prepared  to  prove  his  answer  than  he  then  was;  nor  did 
he  elaim  that  he  could  ever  be  better  prepared  to  disprove  the  alle- 
gations of  the  plaintiff's  petition  than  he  then  was.  Indeed,  he  did 
not  even  claim  that  he  could  ever  be  any  better  prepared  in  any  re- 
spect for  trial  than  he  then  was.  He  gave  no  reason  why  he  did  not 
wish  to  proceed  immediately  with  the  trial.  Hence  we  think  there 
was  no  abuse  of  judicial  discretion  in  proceeding  immediately  with 
the  trial. 

3.  The  probate  court  unquestionably  had  a  right  to  appoint  some 
person  administrator.  The  facts  already  stated  gave  the  court  juris- 
diction.   But  it  is  claimed  that  the  court  should  have  appointed  a 

brother,  sister,  or  creditor  of  the  deceased ;  or  that  the  court 
*527    should  have  cited  all  the  broth^ers,  sisters,  and  creditors  of 

the  deceased  to  appear,  and  take  or  renounce  the  administra- 
tion, before  the  court  .could  appoint  Hosick.  As  the  brothers  and 
sisters  of  the  deceased  were  his  nearest  kin  living,  the  court  should 
have  done  as  Taylor  claims ;  and  if  the  court  did  not  do  so,  then  the 
brothers,  sisters,  or  creditors  of  the  deceased  would,  in  a  proper  pro- 
ceeding, have  a  right  to  complain.  But  still  these  are  not  jurisdic- 
tional matters.  Even  if  the  probate  court  erred  in  the  appointment 
of  Hosick,  still  the  appointment  is  valid  until  set  aside  by  proper 
authority,  and  in  a  proper  proceeding.  The  appointment  cannot  be 
attacked  collaterally,  as  Taylor  now  attempts  to  do,  and  especially 
not  by  himself,  who  is  neither  a  relative  nor  a  creditor  of  the  de- 
ceased. Letters  of  administration  can  be  attacked  collaterally  only 
when  the  probate  court  for  some  reason  has  no  jurisdiction  to  make 
the  appointment,  and  never  when  the  court  has  merely  committed 
an  error  by  appointing  one  person  (who  is  eligible)  when  the  court 
should  have  appointed  some  other  person. 

4.  It  is  claimed  that  the  notice  of  the  application  for  the  sale  ot 
ihe  said  property  was  insu£Elcient,  because,  as  Taylor  claims,  it  did 
not  follow  the  order  made  by  the  probate  court.  The  order  was  ''that 
&I1  persons  interested  in  said  estate  be  notified  of  said  application  by 
pablication  of  a  notice  in  some  newspaper,"  etc.  The  notice  pub- 
lished under  this  order  was  directed  to  "all  persons  interested  in  the 
•state  of  David  N.  Mitchell,  deceased,"  etc.     Taylor  claims  that  the 
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notice  should  Lave  given  the  names  of  all  the  persons  to  whom  it  was 
directed.  The  probate  court,  however,  considered  this  notice  to  be 
sufficient,  and  in  pursuance  thereof  ordered  both  the  first  and  the 
second  sale  thereunder.  We  therefore  think  it  was  sufficient.  6en. 
St.  466,  c.  87,  §  118. 

5.  We  think  the  order  of  the  probate  court  directing  that  the  prop- 
erty should  be  sold  a  second  time  was  valid.    It  is  claimed  that  said 

order  was  and  is  void — First,  because  the  first  sale  was  valid, 
^628    and  because  the  probate  court  has  no  "^power  in  any  case  to 

order  a  second  sale  to  be  made;  second,  because  no  notice  of 
the  application  for  the  order  was  previously  given  to  Meagher;  third, 
because  the  first  sale  was  not  set  aside  before  the  second  sale  was 
ordered,  but  is  still  subsisting  and  in  full  force. 

First.  It  must  be  recollected  that  Meagher,  the  purchaser  at  the 
first  sale,  never  paid  the  purchase  money.     The  administrator  sub- 
stantially reported  this  to  the  probate  court  when  he  made  his  return 
of  the  sale.     The  administrator  did  not  report  that  ''the  purchase 
money  had  been  paid,**  but,  on  the  contrary,  reported  "that  the  par- 
ties are  now  ready  to  pay  said  sum  of  money  upon  delivery  to  them 
of  deeds,*'  etc.,  plainly  showing  that  the  purchase  money  had  not  yet 
been  paid  when  he  made  his  report.     And  upon  this  return  the  pro- 
bate court  confirmed  the  sale.     Now,  a  court  that  has  power  to  con- 
firm a  sale,  as  the  probate  court  in  this  state  has,  (Gen.  St.  467,  § 
132,)  we  should  think  undoubtedly  has  the  power  to  refuse  to  con- 
firm in  cases  where  the  sale  should  not  be  confirmed;  and  when  a 
court  has  erroneously  or  unadvisedly  confirmed  a  sale,  it  undoubt- 
edly has  the  power  to  set  the  confirmation  aside ;  and  when  the  court 
has  rightly  either  refused  to  confirm  a  sale,  or  has  set  the  confirma- 
tion aside,  it  undoubtedly  has  the  power  to  order  another  sale.    These 
propositions  seem  to  us  self-evident.     The  court  in  every  case  un- 
doubtedly has  the  right  to  treat  the  sale  as  not  a  completed  sale,  or 
indeed  substantially  as  no  sale,  until  the  purchase  money  has  been 
paid  or  tendered.     And  if  the  court  should  at  any  time  before  that 
time  be  of  the  opinion  that  the  sale  should  be  set  aside,  it  would  un- 
doubtedly have  the  power  to  set  It  aside  merely  for  reason  that  the 
purchase  money  had  neither  been  paid  nor  tendered.     Until  the  pur- 
chase money  is  paid  or  tendered,  the  whole  matter  probably  rests  in 
the  discretion  of  the  court;  and  the  court  may,  as  it  chooses,  (exer- 
cising a  sound  judicial  discretion,)  hold  the  sale  as  valid,  or  set  it  aside. 

Second.  No  notice  was  ever  given  to  Meagher,  or  to  any  one 
*529    else,  that  the  sale  would  be  confirmed ;  and  as  Meagher  *never 

completed  his  purchase  by  paying,  or  offering  to  pay,  the  pur- 
chase money,  he  had  no  right  to  expect,  certainly  none  to  demand, 
that  the  sale  should  ever  be  confirmed.  He  forfeited  his  rights  by 
refusing  to  pay  the  purchase  money;  and  as  the  sale  was  confirmed 
without  notice  to  Meagher,  and  as  he  had  no  right  to  ask  that  it  sboald 
be  confirmed,  it  might  properly  be  set  aside  without  any  notice  being 
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gireo  to  him.  Of  course,  if  Meagher  had  at  any  time,  before  or  after 
the  confirmation,  paid  or  tendered  the  purchase  money,  then  the  sale 
coold  not  have  been  set  aside  without  notice  to  him,  and  without  some 
good  reason  for  setting  it  aside  being  given.  In  oases  of  this  kind  we 
think  it  is  better  for  the  administrator  and  probate  court  to  have  the 
power  to  either  set  aside  the  sale  and  sell  again,  or  to  sue  the  purchaser 
for  the  purchase  money,  as  they  may  think  best. 

Third.  We  think  that  the  first  sale  was  in  fact  set  aside.  It  is 
tme  that  it  was  not  done  in  very  explicit  terms,  but  the  petition  of 
the  administrator  asked  that  the  sale  should  be  set  aside,  and  a  new 
sale  ordered*  and  the  court,  in  pursuance  of  said  petition^  ordered  the 
new  sale. 

The  judgment  of  the  court  below  is  affirmed. 

(All  the  justices  concurring.) 


L.  H.  Johnson  v.  Ephraim  Brown. 
July  Term,  1874. 

Sunday:  Contracts.  Under  tlie  Sunday  laws  of  this  state,  a  contract  made 
on  any  day  to  perform  any  kind  of  labor  on  Sunday,  save  *'the  household 
offices  of  daily  necessity,  or  other  works  of  necessity  or  charity,"  is  void; 
but  a  contract  made  on  Sunday  to  perform  labor  on  any  other  day  is 
Talid.^ 

Error  from  Lyon  district  court. 

Johnson  sued  Brown  before  a  justice  of  the  peace,  to  recover 
*530  ten  dollars  alleged  to  be  due  upon  a  contract  for  the  'services 
of  plaintiff's  horse.  Brown's  answer  was — Fir$t^  a  general  de* 
nial;  stccmd,  ''that  the  supposed  contract  for  the  services  of  said  stal- 
lion, set  forth  in  plaintiff's  bill  of  particulars,  was  made  on  the  first 
day  of  the  week,  commonly  called  Sunday,  and  the  services  of  said 
Btallion  were  had  or  performed  on  the  first  day  of  the  week,  com- 
monly called  Sunday,  wherefore  said  supposed  contract  was  and  is^ 
^oid,  and  of  no  effect."  The  evidence  was  dear  that  the  contract  was 
^de  on  Sunday.  IJhe  testimony  waa  conflicting  whether  the  servicev 
of  the  horse  were  had  on  Sunday^  pr  on  some  other  day.  The  justice 
inBtrocted  the  jury  as  follows :  i     i 

''(1)  If  you  find  from  the  evidence  that  the  p^intiff  and  defendant, 
on  a  Sunday,  made  a  contract,  and  that  such  contract  cont^niplat^d, 
and  required  that  the  services  of  ^be  horse  were  to  be  done  on  Sunday 9 
then  sueh  contract  would  be  void,  and  plaintiff  could  not  recover. 

"(2)  But  if  you  believe  from  the  eyidence,  that  jthe  plaintiff  and 

^A  coatract  to  sell  cattle  is  valid,  though  made  on  Sunday.  Blrks  ▼.  French,  dl 
^*  288;  service  of  order  of  attachment  on  Sunday  is  illegal  and  Wrongful,  Mor^ 
naT.Shew.  29Kan.  661.  .,       ...;     .    •>     ^    .. 
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defendant  made  a  contract  for  the  Bervices  of  the  horse,  »  •  • 
and  that  such  services  were  rendered  *  *  *  on  any  other  day  than 
Sunday,  «  *  *  (he  fact  that  the  contract  was  made  on  Sunday 
will  make  no  difference,  and  it  will  be  yoar  daty  to  find  for  the  plain- 
tiff." 

The  jary  foand  for  the  plaintiff,  and  the  justice  rendered  judgment 
on  the  verdict.  Brown  removed  the  case  to  the  district  court  by  peti- 
tion in  error,  and  that  court,  at  the  March  term,  1873,  reversed  the 
judgment  of  the  justice,  and  ordered  that  the  case  stand  for  trial  in 
such  court  as  upon  appeal.  From  such  order  of  reversal  Johnson 
now  appeals,  and  brings  the  record  here  by  petition  in  error  for  re- 
view. 

R.  M.  Ruggles,  for  plaintiff  in  error. 

Bachellor  dt  Skinner ^  for  defendant  in  error. 

Brewer,  J.  The  question  in  this  case  is  whether  a  contract  made 
on  Sunday  is  valid.  The  services  contracted  for  were  not  necessarily, 
or  by  the  contemplation  of  the  parties,  to  be  rendered,  and 
*531  were  not  in  fact  rendered,  on  Sunday;  for  *while  there  is  a 
conflict  in  the  testimony  as  to  when  the  services  were  rendered, 
the  verdict  of  the  jury,  under  the  instructions,  settles  that  they  were 
not  rendered  on  Sunday.  At  common  law  a  contract  on  Sunday  was 
valid ;  but  in  England,  and  in  every  state  of  the  Union,  have  been 
enacted  what  are  familiarly  known  as  Sunday  laws,  for  the  preven- 
tion of  labor  and  business  upon  that  day.  Most  of  these  statutes 
prohibit  both  labor  and  business ;  and  under  the  latter  term  the  mak- 
ing of  contracts  has  in  many  states  been  decided  to  be  within  the 
prohibition.     Our  own  statute  simply  prohibits  labor.    'It  reads: 

''Sec.  255.  Every  person  who  shall  either  labor  himself,  or  com- 
pel his  apprentice,  servant,  or  any  other  person  under  his  charge  or 
control,  to  labor  or  perform  any  work,  •  *  ♦  on  the  first  day  of 
the  week,  commonly  called  Sunday,  shall  be  deemed  guilty  of  a  mis- 
demeanor," etc.     Gen.  St.  c.  31,  p.  373. 

In  this  it  closely  resembles  the  statutes  of  New  York,  Ohio,  and 
Missouri,  and  the  decisions  in  those  states  place  the  making  of  a  con- 
tract outside  the  limits  of  the  prohibition.  Merritt  v.  Earle,  29  N. 
T.  120;  Kaufman  v.  Hamm,  30  Mo.  387;  Bloom  v.  Richards,  2  Ohio 
St.  387.  In  the  latter  case  is  a  lengthy  and  able  opinion  from  Judge 
Thurman,  pointing  out  the  distinction  between  the  terms  "labor"  and 
"business,"  as  well  as  discussing  generally  the  subject  of  Sunday 
laws.  We  refer  to  that  opinion  as  a  clear  and  convincing  argument 
that  the  making  of  a  contract  is  not  within  the  prohibition  of  a  statute 
like  ours.  The  thing  prohibited  is  labor,  and  a  contract  made  on  any 
day  to  perform  labor  on  Sunday,  save  "the  household  offices  of  daily 
necessity,  or  other  works  of  necessity  or  charity,"  is  a  contract  to  do 
a  thing  prohibited ,  and  therefore  void ;  but  a  contract  made  on  Sunday 
to  perform  labor  on  any  other  day  is  valid. 
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The  order  of  the  district  court  will  be  reversed,  and  the  ease  re- 
manded, with  instructions  to  affirm  the  judgment  of  the  justice. 
(All  the  justices  concurring.) 


•538  •H.  B.  NoBTON  v.  Patsby  Pbiend.* 

July  Term,  1874. 

Taxation:  Tax  Sales:  County  as  Purchaser:  Deed  Beoltins  Illegal 
Sale  Void.  A  certain  tax  deed  recites,  among  other  thiuffs,  tliat  at  a 
certain  tax  sale  held  in  Lyon  county,  May  6, 1863,  "the  treasurer  of  the 
coanty  of  Lyon  having  offered  to  pay"  for  the  land  described  in  said  tax 
deed  "the  whole  amount  of  the  taxes,  interest,  and  costs  then  due  and  re- 
maining unpaid  on"  said  land,  "and  payment  of  said  sum  having  been 
by  Lyon  county  made  to  the  said  treasurer,  the  said  property  was  stricken 
off  to  said  county  at  that  price;"  and  there  is  nothing  in  said  deed,  nor 
in  the  evidence,  that  shows  or  tends  to  show  that  the  land  could  not  have 
been  sold  to  some  other  person  for  said  sum,  provided  the  treasurer  had 
not  made  his  said  offer.  Beld,  that  the  said  sale  and  the  said  deed  are 
both  void.  [Magill  v.  Martin,  14  Kan.  80;  Babbitt  v.  Johnson,  15  Kan. 
254;  Larkin  v.  Wilson,  28  Kan.  516.] 

Error  from  Lyon  district  court. 

The  case  is  stated  in  the  opinion. 

Almerin  OiUett^  for  plaintiff  in  error,  contended  that  the  tax  deed 
was  in  proper  form, — ^the  form  prescribed  by  statute, — was  duly  ex- 
eeoted,  witnessed,  acknowledged,  and  certified,  and  should  have  been 
reeeived  in  evidence. 

Ruggles  dt  Plumb,  for  defendant  in  error. 

The  objections  to  this  deed  are,  first,  that  it  shows  the  sale  of  two 
separate  tracts  of  land  together  ''in  lump."  The  land  is  described 
IB  "the  north-west  quarter  of  section  No.  9,  and  the  south-west  qiiarter 
of  Bootion  No.  9,  all  in  township  20,  range  12."  These  tracts  join, 
and  t(^ether  form  the  west  half  of  a  section ;  but  they  are  none  the 
less  two  separate  tracts  of  land,  as  described  in  the  deed.  Each  de- 
Bmption  is  that  of  a  legal  subdivision,  according  to  the  United 
States  survey;  and  if  both  were  to  be  sold  together  as  one 
*588  tract,  then  the  proper  ^description  to  indicate  that  union  of  the 
two  tracts  would  have  been  "the  west  half  of  section  No.  9/' 
or  "the  north-west  and  south-west  quarters  of  section  9."     The  use 

^A  tax  deed  need  not  be  in  the  exact  form  prescribed  by  the  statute,  but  the 

{jn&  ahonld  be  so  varied  that  the  deed  will,  in  every  case,  state  the  exact  truth, 

AcCauslin  v.  McQuire.  14  Kan.  2d4;  Bowman  v.  Oockrill,  6  Kan  190;  omission  to 

itate  amount  for  which  the  sale  certificate  was  assigned  by  the  county  does  not 

a]naidate  deed,  Morrill  v.  Douglass,  14  Kan.  294.    See  Patterson  v.  Carruth,  anH, 
MtH. 
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of  the  word  "all,"  following  the  description  of  the  .last  tract,  shows 
that  more  than  one  tract  was  intended.  Suppose  the  description  had 
been  of  town  lots,  and  said  "lot  No.  63,  on  Congress  street,  and  lot  No. 
65,  on  Congress  street,  all  in  the  town  of  Emporia^"  both  lots  in  fact 
joining, — ^and  even  suppose  both  to  have  been  assessed,  and  rightfully, 
to  the  same  person,— would  there  not  be  a  clear  indication  that  two 
tracts  of  land  had  been  sold  together?  If  the  two  quarters  as  above 
set  out  describe  but  a  single  tract,  then  an  entire  township  or  county 
might  be  lumped  together,  and  sold  in  the  same  manner.  The  statute 
requires  a  separate  listing,  taxing,  and  sale  of  each  tract'  of  land. 
General  Tax  Law,  §§  11,  22,  23,  25,  80,  31,  83,  39,  42,  46,  (chapter 
107,  Gen.  St.)  That  a  sale  "in  lump"  avoids  the  deed,  if  shown  on 
its  face,  see  Boardman  v.  Bourne,  20  Iowa,  134;  Pitkin  v.  Yaw,  13 
111.  253;  Spellman  v.  Curtenius,  12  111.  413.  In  the  case  of  Spell- 
man  V.  Curtenius  the  land  was  assessed  as  "the  S.  W.  &  S.  E.  sec. 
9,  T.  8  N.,  B.  8  E.,  150  acres,"  and  the  court  held  that  such  a  de- 
scription was  that  of  a  single  tract  of  land;  which  presei^  quite  a 
different  case  from  the  one  here,  as  will  be  readily  seen. 

The  deed  recites  the  sale  as  having  taken  place  ''at  the  adjourned 
sale  of  the  sale  begun  and  publicly  held  on  the  first  Tuesday  of  May," 
while  there  could  not  be  in  point  of  law  an  "adjourned"  sale  held  in 
May,  or  at  any  other  time.  A  subsequent  sale,  to  take  place  in  Sep- 
tember, was  provided  for,  but  this  sale  took  place  in  May.  If  not  the 
regular  sale,  then  it  could  not  be  legally  held,  and  that  it  was  not  we 
here  call  the  deed  to  witness. 

The  land  was  not  sold  or  bought  in  the  manner  prescribed  by  law. 
The  deed  recites  that  the  treasurer  of  Lyon  county  ''having  offered  to 
pay^''  etc.  The  treasurer  is  not  authorized,  as  such,  to  bid,  except  upon 
certain  conditions  specified  in  the  law,  and  is  not  authorized  to 
*634  "offer  to  pay"  *anything  whatever.  The  deed  further  recites 
that  "payment  of  said  sum  having  been  by  Lyon  county  made 
to  the  said  treasurer,  the  said  property  was  stricken  off  to  said  county 
at  that  price."  This  is  a  transaction  wholly  unknown  in  the  law; 
for  in  the  only  case  in  which  lands  can  be  bid  off  for  the  county,  the 
county  is  not  required  to  pay  anything  whatever  to  the  treasurer.  It 
looks  as  though  the  county  was  speculating  in  tax  titles.  These  re- 
citals cannot  be  held  to  be  evidence  that  the  land  could  not  be  sold 
for  the  "amount  of  tax,  penalty,  and  charges  thereon,"  and  was  there- 
fore "bid  off  by  the  county  treasurer  for  the  county  for  such  amount." 
Section  42.  p.  867,  Comp.Laws;  Gen,  St.  §  112,  c.  107.  The  treas- 
urer can  only  bid  off  for  the  county  in  the  absence  of  other  bidders, 
and  the  deed  should  show  that  there  were  no  other  bidders,  and  that 
.  in  consequence  of  such  lack  of  bidders  the  county  treasurer  had  bid  it 
off  for  the  county  for  the  amount  of  taxes,  etc.,  then  due.  These  are 
conditions  precedent,  without  which  the  treasurer  has  no  authority  in 
the  premises,  and  as  such  they  ought  to  be  shown.  Bush  v.  Davi- 
son, 16  Wend.  554. 
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The  county  had  no  authority  to  enter  the  list  as  a  competitor 
against  private  parties  for  the  purchase  of  lands  sold  for  taxes.  It 
is  necessary  that  the  deed  should  show  that  the  land  was  duly  sold, 
as  the  statutory  form  requires  it.  In  the  ease  of  sales  to  the  county, 
the  form  must  be  ''substantially"  that  prescribed  in  the  case  of  sales 
to  individuals;  that  is,  it  must  show  that  the  land  was  properly 
sold.  But  even  if  the  deed  would  be  good  if  the  treasurer  had 
failed  to  make  any  mention  whatever  of  the  circumstances  of  the 
sale,  yet  as  the  deed  sets  out,  first,  what  he  did  do,  and  that  being 
illegal,  how  can  the  court  strike  all  that  ont,  and  in  its  stead  insert 
other  and  di£Ferent  words,  or  at  least  a  legal  presumption,  establish- 
ing an  entirely  different  conclusion  ? 

The  statute  provides  that  a  deed  substantially  in  the  form  therein 
stated  shall  be  prima  facie  evidence  of  the  regularity  of  the  proceed- 
ings up  to  the  execution  of  the  deed.  Upon  sound  reason,  and 
*535  according  to  the  authority  of  this  court  in  *the  case  of  Bow- 
man V.  Gockrill,  6  Kan.  *311,  that  means  that  the  form  is  to  be 
varied  according  to  the  varying  facts  required  to  be  recited,  covering 
the  same  points,  however;  that  is,  stating  the  various  steps  taken 
and  necessary  to  show  the  authority  to  make  a  deed.  Take  the  case 
under  consideration :  In  the  case  of  a  sale  to  a  private  party  the 
statutory  form  requires  a  statement  that  the  land  sold  was  the  "least 
quantity  bid  for."  This  is  designed  to  secure  competition  in  bidding, 
to  prevent  combinations,  and  to  protect  the  rights  of  the  owner  by 
preventing  a  sacrifice  of  the  whole  of  his  estate  where  a  part  only  is 
necessary.  So,  in  the  case  of  a  sale  to  a  county,  substantially  the 
same  averment  must  be  made,  to-wit,  "that  the  land  was  bid  off  by 
the  county  treasurer  for  the  county  for  the  reason  that  it  could  not 
be  sold  for  the  amount  of  the  tax,  penalty,  and  charges  thereou.'' 
Sach  a  construction  is  in  harmony,  not  only  with  the  language  of  the 
statute,  but  also  with  the  intent  of  the  legislature  in  enacting  it. 

The  deed  does  not  show  a  proper  and  legal  assignment  of  the  cer- 
tificate of  sale. 

Valentinb,  J.  This  was  an  action  of  ejectment,  brought  by  the 
defendant  in  error  against  plaintiff  in  error  to  recover  the  possession 
of  certain  lands  and  tenements  situate  in  Lyon  county.  The  defend- 
ant below  (plaintiff  here)  answered,  admitting  his  possession  of  the 
premises  in  question,  and  denying  title  of  plaintiff.  On  the  trial 
plaintiff  offered  in  evidence  a  patent  from  the  United  States  govern- 
ment to  herself  for  the  land  in  controversy,  and  rested.  The  defend- 
ant, then,  to  maintam  the  issues  on  his  part,  offered  in  evidence  a 
tax  deed,  of  which  the  following  is  a  copy : 

"Know  all  men  by  these  presents,  that  whereas,  the  following  de- 
scribed real  property,  viz.,  the  north-west  quarter  of  section  No.  nine, 
and  the  south-west  quarter  of  section  No.  nine,  all  in  township  No. 
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twenty,  of  range  No.  twelve,  situated  in  the  eounty  of  Lyon  and  state 
of  Kansas,  was  subject  to  taxation  for  the  year  1862;   and 
*536    whereas,  the  taxes  ^assessed  upon  said  real  property  for  the 
year  aforesaid  remained  due  and  unpaid  at  the  date  of  the 
jale  hereinafter  mentioned;  and  whereas,  the  treasurer  of  said  county 
did,  on  the  sixth  day  of  May,  1863,  by  virtue  of  authority  in   him 
vested  by  law,  at  adjourned  sale  of  the  sale  begun  and  publicly  held 
on  the  first  Tuesday  of  May,  1863,  expose  to  public  sale^  at  the  connty- 
seat  of  said  county,  in  substantial  conformity  with  all  the  requisitions 
of  the  statute  in  such  case  made  and  provided,  the  real  property 
above  described,  for  the  payment  of  the  taxes,  interest,  and  costs  then 
due  and  unpaid  on  said  property ;  and  whereas,  at  the  place  afore- 
said, the  treasurer  of  the  county  of  Lyon  and  state  of  Kansas,  hav- 
ing offered  to  pay  the  sum  of  nine  dollars  and  ten  cents,  being  the 
^  whole  amount  of  taxes,  interest,  and  costs  then  due  and  remaining 
unpaid  on  said  property,  for  the  N.  W.  J  and  S.  W.  \  of  section  9, 
township  20,  range  12,  which  was  the  least  quantity  bid  for,  and  pay- 
ment of  said  sum  having  been  by  Lyon  county  made  to  the  said 
treasurer,  the  said  property  was  stricken  off  to  said  county  at  that 
price ;  and  whereas,  the  said  Lyon  county  did,  on  the  fourth  day  of 
August,  1868,  duly  assign  the  certificate  of  the  sale  of  the  property 
as  aforesaid,  and  all  its  right,  title,  and  interest  to  said  property,  to 
H.  B.  Norton,  of  the  county  of  Lyon  and  state  of  Kansas;  and 
whereas,  the  subsequent  taxes  of  the  years  1863  and  1864,  amount- 
ing to  the  sum  of  twenty  dollars  and  sixty-two  cents,  have  been  paid 
by  the  purchaser  as  provided  by  law;  and  whereas,  two  years  have 
elapsed  since  the  date  of  said  sale,  and  the  said  property  has  not 
been  redeemed  therefrom,  as  provided  bylaw:  now,  therefore,  I,  J. 
L.  Williams,  county  clerk  of  the  county  aforesaid,  for  and  in  consid- 
eration of  the  sum  of  ninety-one  dollars  and  sixty-seven  cents,  taxes, 
costs,  and  interest  due  on  said  land  for  the  years  1862,  1863,  and 
1864,  to  the  treasurer  paid  as  aforesaid,  and  by  virtue  of  the  statute 
in  such  case  made  and  provided,  have  granted,  bargained,  and  sold, 
and  by  these  presents  do  grant,  bargain,  and  sell,  unto  the  said  H. 
B.  Norton,  his  heirs  and  assigns^  the  real  property  last  hereinbefore 
described,  to  have  and  to  hold  unto  him,  the  said  H.  B.  Norton,  his 
heirs  and  assigns,  forever;  subject,  however,  to  all  the  rights  of  re- 
demption provided  by  law. 

"In  witness  whereof,  I,  J.  L.  Williams,  county  clerk  as  afore- 
*bZ1    said,  by  virtue  of  the  authority  aforesaid,  have  hereunto  *8ab- 
scribed  my  name,  and  afiSxed  the  official  seal  of  said  county, 
4>n  this  fourth  day  of  August,  1868. 

''[Seal.]  J.  L.  WiiiiiiAM8»  County  Clerk. 

"Witness:     0.  Y.  Habt.- 

The  execution  of  said  deed  was  duly  acknowledged  and  certified, 
and  said. .deed  was  duly  recorded. 


NORTON  V.  FRIEND.  899 

The  plaintiff  below  objected  to  the  introduotiom  of  this  deed  on  the 
groand  that  the  same  was  irrelevant,  incompetent,  and  immaterial, 
and  showed  on  its  face  that  it  was  void,  which  objection  was  sus- 
tained, to  which  ruling  of  the  court  the  defendant  excepted.  The  de- 
fendant offering  no  further  testimony,  the  court  then  proceeded  to 
render  judgment  for  plaintiff.  Defendant  then  moved  for  a  new  trial 
upon  the  ground  of  error  occurring  at  the  trial  and  excepted  to  by 
him,  and  that  the  decision  was  not  sustained  by  sufficient  evidence, 
(expressly  waiving  his  right  to  demand  a  second  trial  under  statute,) 
which  motion  was  overruled,  to  which  ruling  defendant  excepted. 

The  defendant  in  error  (plaintiff  below)  now  claims  that  the  said 
tax  deed  is  void  for  the  following,  among  other,  reasons:  The  deed 
shows  upon  its  face  that  the  land  was  not  struck  off  to  the  county  be- 
cause it  could  not  be  «sold  to  other  bidders  for  the  amount  of  the 
taxes,  penalty,  and  charges  thereon,  but  that  the  county,  through  the 
county  treasurer,  entered  the  list  as  a  competitive  bidder,  made  the 
first  bid  on  the  land,  offering  itself  to  pay  for  the  land  the  amount 
of  the  taxes,  penalty,  and  charges  thereon,  and  thereby  prevented 
others  from  making  that  bid,  or,  indeed,  from  making  any  bid  as  ad- 
vantageous to  themselves  as  that  bid  would  have  been,  and  thereby 
the  county  got  the  land.  This  claim  seems  to  be  true;  and  if  true, 
it  will  invalidate  the  deed.  The  statute  provides  that  "if  any  parcel 
of  land  cannot  be  sold  for  the  amount  qf  tax,  penalty,  and  charges 
thereon,  it  shall  be  bid  off  by  the  county  treasurer  for  the  county  for 
such  amount."  Gomp.  Laws  1862,  p.  867,  §  42;  Laws  1866,  p.  277, 
§  72;  Gen.  St.  p.  1047,  §  88.  And  this  is  the  only  law  that 
*538  authorizes  county  treasurers  to  bid  off  *lands  at  tax  sales  for 
the  county,  and  this  law  does  not  authorize  the  county  treas- 
Tirer  to  offer  to  pay  anything  for  the  land,  and  the  county  is  not  re- 
quired to  pay  anything  therefor  when  the  land  is  so  struck  off  to  the 
connty.  The  deed,  however,  recites  in  this  case  that  "the  treasurer 
of  the  county  of  Lyon,  *  *  «  having  offered  to  pay''  for  said  land 
said  ''amount  of  taxes,  interest,  and  costs  then  due  and  remaining 
unpaid  on"  said  land,  "and  payment  of  said  sum  having  been  by 
Lyon  county  made  to  said  treasurer,  the  said  property  was  stricken 
off  to  said  county  at  that  price."  There  is  nothing  in  the  deed,  nor 
in  the  evidence,  that  shows,  or  tends  to  show,  that  the  land  could  not 
have  been  sold  to  some  other  person  for  the  same  price,  provided  the 
treasorer  had  not  made  his  said  bid  or  offer.  Hence  we  think  that 
^id  sale,  and  the  tax  deed  founded  thereon,  are  both  void.  The  stat- 
ute does  not  authorize  counties  or  county  treasurers  to  enter  the  lists 
as  competitive  bidders;  nor  does  the  law  authorize  counties  or  county 
tieasorers  to  bid  at  all  at  tax  sales  unless  the  land  cannot  be  sold  to 
other  bidders  for  the  amount  of  the  taxes,  penalty,  and  costs  then 
due  thereon.  Before  a  county  or  a  county  treasurer  can  bid  at  all,  the 
Usurer  must  wait  until  all  others  have  failed  or  refused  to  bid  on 
the  land  the  required  amount.    This  does  not  seem  to  have  been 
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done  in  the  present  ease.  A  tax  deed  should  follow  the  form  given 
by  statute  only  so  far  as  it  can  do  so  truthfully,  and  where  it  cannot 
do  so  truthfully,  it  should  state  the  facts  as  they  really  exist.  The 
form  given  by  statute  is  for  tax  deeds  for  land  sold  at  tax  sales  to  in- 
dividuals, and  when  this  form  is  used  for  a  tax  deed  for  land  sold  to 
a  county,  the  form  of  the  deed  should  be  so  modified  as  to  correspond 
with  the  law  and  the  facts  of  the  case. 

The  judgment  of  the  court  below  is  affirmed. 

(All  the  justices  concurring.) 


*589  *CiTy  OP  Leavenworth  v.  D.  P.  Stillb. 

July  Term,  1874. 

1.  Municipal  Corporations:  Contract  for  Grading  Streets:  Special 
Taxes:  Liability.  In  1866  D.  P.  Stille,  under  a  contract  with  the  city 
of  Leavenworth,  graded  a  certain  street  Afterwards  the  city  levied  h 
special  tax  on  certain  real  estate  belonging  to  Stille*s  wife,  and  occupied 
by  himself  and  wife  as  a  homestead,  and  on  other  real  estate  abutting  on 
said  street,  to  pay  for  said  grading,  but  did  not  provide  any  means  for 
collecting  said  tax.  Stille  then  commenced  an  action  against  the  city  to 
recover  compensation  for  6aid  grading.  Held,  that  Stille  had  a  right  to 
insist  that  the  tax  levied  on  his  wife^s  property,  as  well  as  on  the  other 
property,  shonld  be  collected  and  paid  to  him,  and  therefore  that,  as  the 
city  failed  to  provide  any  means  for  collecting  said  tax,  said  action  may 
be  maintained  as  well  for  the  grading  done  in  front  of  his  wife's  prop- 
erty as  for  that  done  in  front  of  other  property. 

[2.  Homestead :  Interest  of  Husband  or  Wife.  The  interest  of  the  husband 
in  the  homestead,  the  legal  title  of  which  is  vested  in  the  wife,  is  a  mere 
right  of  occupancy,  with  a  restriction  on  the  wife's  power  of  alienation.] 

Error  from  Leavenworth  district  court. 

Action  commenced  by  Stille,  in  March,  1869,  to  recover  from  the 
city  $20,329.85,  with  7  per  cent,  interest  thereon  from  the  twenty- 
third  of  May,  1866.  In  December,  1865,  Stille  agreed  with  the  city 
to  grade  Fifth  street,  from  Sprnce  street  to  Thornton  street,  in  a  cer- 
tain specified  manner,  under  the  superintendence  and  control  of  the 
city  engineer.  By  the  same  contract  the  city  agreed  to  pay  him  43 
cents  per  cubic  yard  for  the  grading,  and  to  levy  a  special  tax  there- 
for upon  the  adjoining  lots  and  parcels  of  ground,  as  the  work  pro- 
gressed ;  and  it  was  in  and  by  said  contract  further  agreed  that  Stille 
should  look  exclusively  to  such  special  tax  for  his  pay,  if  the  city  levied 
a  legal  tax  therefor.  The  grading  was  done  and  accepted,  and  the 
acceptance  confirmed.  Oertificates  were  issued  to  Stille  for  such 
grading,  from  time  to  time,  as  the  work  progressed;  and  the  city,  by 
ordinance  passed  September  4,  1866,  levied  a  bpeeial  tax  on  certain 
lots  and  pieces  of  ground  to  pay  said  sum  of  $20,229.35,  that  sum  haf  • 
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icgbeen  aseertained  as  the  cost,  ander  the  contract,  of  the  work  done; 
and  on  the  second  of  November,  1866,  the  city  treasarer  sold  the  lots 

or  parcels  of  land  against  which  snch  certificates  were  issued, 
*540    and  said  special  taxes  remained  unpaid;  *8aid  sale  being 

made  under  the  supposed  authority  of  ordinance  No.  90,  passed 
Jane  24,  1863,  which  was  the  only  ordinance  by  which  the  city  pre- 
tended to  authorize  a  sale  of  lots  and  lands  for  such  unpaid  special 
taxes.  This  ordinance  No.  90,  so  far  as  it  pretended  to  authorize 
such  sale,  was  held  void  in  Paine  v.  Spratley,  5  Kan.  *525 ;  City  of 
Leavenworth  v.  Laing,  6  Ean.  "^274 ;  and  City  of  Leavenworth  v.  Mills, 
Id.  •388, 

To  plaintiff's  petition  the  city  answered,  setting  up  several  defenses, 
of  which  those  material  here  are  as  follows :  Firsts  plaintiff  performed 
a  part  of  the  work,  but  did  not  perform  all  of  said  work;  second,  that 
plaintiff  had  assigned  and  transferred  to  A.  A.  Higinbotham  all  the 
certificates  issued  to  him  for  such  grading,  except  those  issued  against 
his  own  and  his  wife's  property,  and  as  to  such  assigned  certificates 
plaintiff  was  not  the  real  party  in  interest ;  third,  that  for  the  dis- 
tance of  more  than  half  a  mile  along  the  west  side  of  said  Fifth  street 
plaintiGf  bad  graded  the  abutting  lots  to  the  width  of  thirty  feet,  leav- 
ing an  equal  width  of  said  street  along  the  east  side  thereof  ungraded; 
fourth,  that  plaintiff  had  fraudulently  procured  a  much  larger  esti* 
mate  of  work  completed  than  he  had  performed)  and  for  such  excess 
bad  fraudulently  procured  certificates  to  be  issued  to  him,  which  cer- 
tificates were  void.  Another  of  the  defenses  set  up  in  the  answer  is 
as  follows :  ''And  for  a  further  defense  the  defendant  states  that  at 
the  time  of  the  grading  of  said  Fifth  street  mentioned  in  said  petition, 
and  for  a  long  time  prior  thereto,  the  plaintiff  and  his  wife,  Elizabeth 
M.  Stille,  were  the  owners  and  resided  upon  lots  13,  14,  16,  and  16, 
of  Clark's  addition  of  outlets,  containing  together  twenty  acres,  more 
or  less,  said  lots  fronting  on  said  Fifth  street,  and  the  east  half  of 
them  being  liable  for  thei  special  4ax  for  grisiding  said  Fifth  street; 
that  said  property  was  prior  to  said  grading  aforesaid  of  but  little 
value  except  as  farming  land,  as  it  was  unaccessible  from  the  busi- 
ness portion  of  the  city  except  by  way  of  Fifth  avenue  and  rear  of 
'Seigle  Garden,'  so  called,  some  two  miles  or  more,  in  a  roundabout 
way;  that  the  said  plaintiff,  by  petition  and  false  representations  to 

the  city  council,  and  against  the  protest  of  a  large  majority  of 
*H1    the  property  owners  who  were  liable  of  *being  taxed  for  the 

grading  ot  said  Fifth  street  from  Spruce  street  to  Thornton 
street,  induced  the  city  council  to  order  the  grading  of  said  Fifth 
rtreet,  as  last  aforesaid,  a  distance  of  three-fourths  of  a  mile  beyond 
irhere  there  were  any  persons  residing  on  or  near  said  Fifth  street, 
except  one  or  two  families  besides  thi?  plaintiff,  and  where  more  than 
foor-fifths  of  the  grading  and  filling  on  said  street  was  done,  and 
^heieby  this  defendant  was  obliged  to  expend  large  sums  of  money 
in  the  building  of  bridges  and  the  0(msintetion>jof  sewers  to  aoeom- 
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modate  said  plaintiff.  And  defendant  farther  says  that  while  the 
legal  title  of  a  poiiion  of  said  above-mentioned  lots  14,  15,  and  16 
was,  at  the  time  the  plaintiff  performed  the  work  above  described,  and 
for  which  this  suit  is  brought,  in  said  fUizabeth  M.  Stille,  wife  of  the 
plaintiff,  yet,  in  truth  and  in  fact,  the  lots  above  mentioned  were  the 
property  of  the  plaintiff,  and  bought  with  his  money.  And  for  a  fur- 
ther defense,  defendant  says  that  the  said  plaintiff,  as  said  contractor, 
received  and  accepted  the  certificates  issued  for  doing  all  of  said  work, 
including  those  issued  to  him  against  the  lots  and  tracts  of  land  a|>ove 
mentioned  in  Clark's  outlots  owned  by  himself;  and  also  those  owned 
by  his  wife,  Elizabeth  M.  Stille,  for  whom  he  acted  as  agent, — in  full 
and  complete  satisfaction  for  the  work  done  by  him  as  aforesaid  in 
grading  said  Fifth  street,  from  Spruce  street  to  Thornton  street." 

A  demurrer  was  interposed  by  plaintiff  to  these  two  defenses,  and 
the  demurrer  was  sustained.  The  action  was*  tried  at  the  November 
term,  1869,  of  the  district  court.  The  district  judge  gave  his  opinion 
in  writing.     The  following  are  the  material  parts  of  such  opinion  : 

"The  conclusions  I  have  reached  in  this  case  are  that  the  court 
must  dispose  of  the  case  under  an  instruction  to  the  jury  to  find  a 
special  verdict.  *  »  *  Really,  there  is  but  one  new  point  in  this 
case.  All  the  other  points  raised,  as  far  as  I  recollect,  have  been 
raised  in  other  cases  of  a  similar  nature,  and  determined  uniformly 
by  this  court  in  a  certain  way.  This  new  question  is  as  to  the  lia- 
bility of  the  city  to  the  contractor,  where  the  tax  is  legal.  In  this  case, 
according  to  the  uniform  ruling  of  this  court,  the  evidence  shows  that 
the  city  did  not  levy  a  legal  tax. 

''The  evidence  shows  that  an  ordinance  was  passed  declaring 
*542    the  improvements  of  Fifth  street  to  be  necessary,  and  *order- 

ing  the  work  to  be  done;  that  the  city  engineer  totally  failed 
to  do  his  duty  as  prescribed  by  the  ordinance  in  such  case.  The  or- 
dinance says  he  shall  forthwith,  after  the  passage  of  any  ordinance 
declaring  it  necessary  for  the  work  to  be  done,  make  a  plat  of  the 
street  to  be  improved,  together  with  the  adjacent  property  liable  to  be 
taxed,  and  he  shall  prepare  plans  and  specifications  for  doing  the 
same.  The  ordinance  contemplated  that  this  shall  be  done  before 
the  city  advertises  for  bids.  The  evidence  shows  that  the  engineer 
wholly  failed  to  comply  with  the  ordinance.  Indeed,  he  made  no 
effort  to  discharge  that  duty;  and,  so  far  as  there  have  been  cases 
before  me,  the  evidence  invariably  shows  that  the  city  engineer  has 
paid  no  attention  to  the  ordinances  requiring  him  to  do  that.  So,  it 
seems  to  me,  if  the  city  keeps  an  engineer  in  its  employ  who,  as  I 
might  say,  willfully  disregards  his  express  duty,  the  city  ought  to  be 
held  responsible  for  willful  negligence  in  keeping  such  an  officer  in 
its  employ.  *  *  *  It  is  one  of  the  principal  objects  in  having  a 
plat  and  plans  and  specifications  prepared  and  on  file  in  the  engineer's 
office  that  bidders  may  bid  intelligently,  so  they  may  know  what 
amount  of  earth  is  to  be  excavated*    Pnoes  for  work  vary  very  much. 
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ueordiog  to  eircamstanoeBy  and  a  person  could  not  probably  bid  in 
the  work  unless  be  had  some  knowledge  before  him.  This  require- 
ment is  for  the  interest  of  the  property  owners,  and  their  benefit,  and 
the  court  ought  to  see  that  that  duty  is  performed. 

'"The  charter  contemplates  that  the  clerk  shall  not  advertise  for 
bids  until  those  plans  and  specifications  are  prepared ;  yet  the  city 
clerk  advertises  the  next  morning  in  the  newspapers  that  bids  will  be 
received  until  a  certain  day.  And  he  does  that  without  taking  the 
troable  to  find  out  whether  there  are  plans  or  specifications  on  file  or 
not.  In  all  cases  the  advertisement  says  the  work  is  to  be  done  in 
accordance  with  plane  and  specifications  on  file  in  the  engineer's  of- 
fice, when  the  city  clerk  could  have  found  out  by  stepping  in  the  next 
door  that  there  were  no  such  plans  and  specifications  on  file.  It 
seems  to  me,  if  I  would  be  governed  by  the  invariable  rule,  and  the 
principles  followed  by  courts  in  determining  the  validity  of  tax  titles 
and  taxes,  the  departure  from  the  prescribed  mode  would  be  sufficient 
to  invalidate  the  tax.     It  is  not  form  without  substance;  it  has  in  it 

something  of  substance.  *  *  * 
*643  "The  city  may  levy  this  tax  in  either  of  three  ways :  It  *may 
levy  it  on  the  property,  according  to  its  value,  without  regard 
to  improvements;  or  according  to  its  value  generally,  taking  into 
consideration  its  condition,  improved  or  otherwise;  or  it  may  levy 
it  on  the  property  according  to  its  area.  I  think  there  can  be  no 
question  but  two  of  these  modes  are  constitutional.     *     *     * 

"Here  the  power  to  improve  streets  is  conferred  on  the  city  council. 
The  particular  mode  ii^  which  that  power  shall  be  exercised  is  not  pre- 
scribed or  regulated  by  the  statute,  but  is  left  to  the  city  authorities. 
Then  there  is  a  provision  in  our  city  charter,  in  substance,  that  in  no 
event  shall  the  city  be  liable  for  any  work  or  improvements  done 
under  the  provisions  of  this  act,  but  that  the  contractor  shall  look 
exclusively  to  the  special  tax  for  pay,  provided  the  city  shall  levy  a 
legal  tax.  What  is  a  reasonable  interpretation  of  this  clause  ?  What 
is  the  evident  meaning  of  the  language  of  that  proviso  ?  It  seems 
to  me  it  is  equivalent  to  saying,  if  the  city 'levies  a  legal  tax,  the  con- 
tractor shall  look  to  it  for  his  pay;  if  they  do  not,  the  city  shall  be 
liable. 

''Counsel  have  admitted  to  the  court  that  they  have  failed  to  sus- 
tain the  various  charges  of  fraud  and  collusion  alleged  against  the 
plaintiff.  It  seems  to  me  it  cannot  be  held  that  the  taking  of  these 
tax  warrants  or  certificates  of  sale  amount  to  a  satisfaction  of  his  claim 
^[ainst  the  city,  for  the  reason  that  these  certificates  are  void.  The 
proof  shows  that  the  plaintiff  was  not  and  is  not  the  owner  of  the  lots 
described  in  those  certificates  to  which  I  have  alluded,  and  in  which 
the  assessments  undertaken  to  be  levied  have  not  been  paid;  so  the 
evidence  fails  to  show  he  sustained  any  such  relation  to  the  property 
that  he  was  under  any  obligation  to  pay  it.  The  proof  shows  the 
property  belonged  either  to  Levi  Clark  or  plaintiff's  wife;  and,  in 
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either  case,  he  would  have  the  right  to  recover.  The  mere  fact  that 
the  property  belonged  to  his  wife  would  not  prevent  his  recovering 
from  the  city.  I  shall  therefore  instruct  the  jury  to  find  for  the  plain- 
tifF,  and  assess  his  damages  at  thirty-three  hundred  dollars." 

The  jury,  in  accordance  with  said  instructions,  returned  a  verdict 

in  favor  of  Stille  for  $3,300. 
*544     *fl".  Miles  Moore  and  E.  Stillinge,  for  plaintiff  in  error. 

Stille  in  his  petition  alleges  against  the  city  as  grounds  for  a 
recovery  that  the  city  failed  to  have  plats  made^  and  appraisement, 
etc.,  and  to  levy  a  legal  tax.  There  was  no  allegation  in  the  petition 
of  any  failure  to  make  sale.  The  tax  was  levied  in  the  language  of 
the  law,  so  that  if  the  facts  alleged  why  the  tax  was  not  legal  fail  to 
show  such  to  be  the  case,  we  suppose  the  petition  did  not  even  state  a 
cause  of  action.  As  we  understand  the  case  made  by  the  petition, 
the  reasons  there  given  why  plaintiff  should  recover  have  all  been  de- 
cided in  the  case  of  City  of  Leavenworth  v.  Mills,  6  Kan.  *288,  and 
that  according  to  that  decision  the  tax  in  this  case  was  a  legal  tax. 
The  further  question  decided  in  that  case,  as  to  whether  the  city  or- 
dinance authorized  the  sale,  has  not  been  made  in  this  case.  If  the 
petition  did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
of  course  the  several  demurrers  to  the  answer  should  have  been  over- 
ruled. 

Stille  had  sold  all  the  tax  warrants  except  those  affecting  his  own 
or  his  wife's  property.  The  evidence  shows  that  he  was  in  posses- 
sion of  the  property,  claiming  it  as  bis  own,  and  that  he  took  this 
contract  for  the  purpose  of  enabling  himself  to  pay  the  taxes  on  this 
property  by  doing  the  work  himself ;  and  after  thus  presenting  him- 
self before  the  city  council  as  the  owner  of  this  property,  and  getting 
the  contract,  and  collecting  or  selling,  and  having  collected  by  others, 
the  taxes  on  all  other  property,  except  that  of  which  he  was  possessed, 
he  sued  the  city  to  collect  this  tax,  and  the  court  instructed  the  jury  to 
find  for  the  plaintiff.  We  submit  that  it  was  the  duty  of  Stille  to  pay 
the  taxes,  and  that  any  purchase  by  him  of  the  land  was  in  fact  a 
payment.  If  this  be  true,  the  question  should  have  gone  to  the  jury 
whether  the  transaction  of  striking  this  property  off  to  Stille  (at  the 
city  treasurer's  tax  sale  for  said  special  taxes)  was  not  in  fact  a  pay- 
ment.    If  it  was  incumbent  on  him  to  pay  as  well  as  receive  the 

amount,  the  debt  was  of  course  satisfied  when  made*  That  it 
*545    was  his  duty  to  pay  those  *taxes,  we  refer  to  Cooley  v.  Water* 

man,  16  Mich.  866;  Bernal  v.  Lynch,  36  Cal.  136;  Barrett 
V.  Amerein,  Id.  322;  Bassett  v.  Welch,  22  Wis.  175;  Douglas  v- 
Dangerfield,  10  Ohio,  152;  Voris  v.  Thomas,  12  111.  442;  Gardiner 
V.  Gerrish,  23  Me.  46;  Warren  v.  Fish,  7  Minn.  432,  (Gil.  847.) 
And  in  such  a  case  a  purchase  by  him  would  be  simply  void,  even  if 
it  had  been  admitted  to  be  his  wife's  property;  but  this  was  a  ques* 
tion  on  which  there  was  evidence  both  ways,  and  one  which  it  was 
proper  that  a  jury  should  decide. 
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The  instructions  of  the  court  to  the  jury  show  clearly  the  grounds 
of  its  decision,  and,  with  the  exceptions  of  two  tax  warrants,  and  the 
mixed  question  of  possession  and  ownership  of  the  land  on  which  this 
tax  had  been  levied,  present  the  questions  in  the  case  as  they  arose 
on  the  evidence.  The  decision  so  made,  and  the  reasons  for  it,  we 
anderstand  to  be  overruled  in  the  Case  of  Mills,  above  referred  to. 
The  ease  itself  presents  to  the  court  one  of  the  extreme  cases  of 
human  depravity  which  it  so  often  becomes  the  duty  of  courts  and 
lawyers  to  witness.  Stille  had  urged  the  city  to  do  this  work,  and, 
after  receiving  the  benefit  of  it  in  the  greatly  enhanced  value  of  his 
property,  and  after  directly  and  indirectly  collecting  $18,000  oflE  the 
parties  who  resisted  the  doing  of  this  work  because  it  was  a  burden,  and 
no  benefit  to  them,  he  brings  this  suit  to  recover  of  the  city  his  share 
of  the  tax,  and  thereby  compel  those  of  whom  he  has  already  col- 
lected to  contribute  to  pay  his  share  of  this  improvement,  made  for 
his  particular  benefit  more  than  that  of  any  other  person. 

Clough  dt  Wheat,  for  defendant  in  error. 

We  claim  that  Stille  was,  as  matter  of  law,  entitled  to  the  verdict 
letamed, — not  only  to  that  verdict,  but  to  one  much  larger  in  amount. 
If  the  assessment  of  special  taxes  to  pay  for  the  grading  of  Fifth 
street  is  illegal,  the  judgment  in  favor  of  Stille  against  the  city  should 
be  affirmed,  it  being  immaterial  whether  the  right  to  such  judg- 
ment is  founded  on  the  contract  to  pay,  or  by  force  of  the  proviso  in 
section  11,  p.  139,  Laws  1864,  the  work  having  been  done,  and 
*546  no  legal  tax  levied  with  provi^sion  to  collect  the  same ;  or,  as  a 
matter  entirely  independent  of  the  contract,  because  Stille  did 
work  for  the  city,  which  it  accepted,  and  by  its  ordinance  admitted 
the  value  of.  Kearney  v.  City  of  Covington,  1  Mete.  (Ky.)  339 ; 
Maher  v.  City  of  Chicago,  38  111.  26« ;  City  of  Louisville  v.  Hyatt,  5 
B.  Men.  199;  Phillips  v.  City  of  Hudson,  31  N.  J.  143;  Payne  v. 
Mayor  of  Brecon,  3  Hurl.  &  N.  572;  Chapman  v.  City  of  Brooklyn, 
40  N.  T.  372;  Gumming  v.  Mayor  of  Brooklyn,  11  Paige,  596 ;  Bald- 
win V.  City  of  Oswego,  41*  N.  Y.  132, 136 ;  Corbin  v.  City  of  Daven- 
port, 9  Iowa,  239;  Fisher  v.  City  of  St.  Louis,  44  Mo.  482. 

We  suppose  that  it  is  not  material  to  inquire  whether  Stille's  right 
of  action  for  any  of  the  tax  levied  was  transferred  to  A.  A.  Higgin- 
botham  by  the  contract  between  him  and  Stille,  because  the  tax  ap- 
portioned against  the  lots  13,  14,  15,  and  16,  in  Clark's  addition  of 
oatlots,  and  lots  11,  12,  13,  14,  15,  and  16,  in  Henry's  addition, 
(mentioned  in  and  excepted  from  the  last-mentioned  contract,)  as  re- 
quired by  section  5,  p.  127,  Laws  1864,  as  shown  by  the  city  engi- 
neer's estimate,  amounted  to  the  sum  of  $4,003.54,  which,  less  such 
BQm,  if  any,  as  should  be  deducted  therefrom,  would  amount  to  more 
than  the  sum  of  said  verdict  as  rendered.  It  was  the  general  duty 
of  the  city  and  its  officers  to  determine  where  Fifth  street  was  located; 
and  under  the  contract,  as  well  as  by  the  requirements  of  law,  it 
was  the  duty  of  the  city  and  its  officers  to  determine  when  and  how, 
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and  in  what  manner,  it  would  hav^  Fifth  street  graded.  Stille  did 
the  work  under  the  directions  of  the  officers  of  the  city,  where  the  city 
and  its  officers  claimed  the  street  was.  And  the  city  having  induced 
him  to  spend  his  time,  labor,  and  money  in  grading  the  street  where  it 
directed  him  to,  could  not  afterwards  be  heard  to  say  he  did  not  do  his 
grading  in  the  street.  City  of  Leavenworth  v.  Laing,  6  Ean.  *274  ; 
Sleeper  v.  BuUen,  6  Kan.  ♦800;  Mayor  v.  Sheffield,  4  Wall.  189; 
Kearney  v.  City  of  Covington,  1  Meto.  (Ky.)  839. 

If  it  shall  be  claimed  that  Stille  had  not  performed  the  conditions 
and  requirements  of  the  contract  on  his  part,  then  we  refer  to  section 
10,  p.  129,  Laws  1864,  from  which  we  see  that  the  engineer's  accept- 
ances aforesaid,  and  the  confirmations  thereof  by  the  city  council, 
were  final  and  conclusive  -evidence  that  the  (work)  improvement  was 
done  by  Stille  in  accordance  with  the  terms  of  the  contract;  and 
that,  because  of  the  acceptances  and  confirmation,  no  court 
*547  could,  in  any  case,  inquire  *into  the  question  whether  the  im- 
provement so  e.ccepted  was  done  in  accordance  with  the  terms 
of  the  contract  or  not.  Porter  v.  Purdy,  29  N.  Y.  106 ;  Evansville 
E.  Co.  V.  City  of  Evansville,  15  Ind.  419,  423;  Columbia  B.  L.  Co. 
V.  Meier,  39  Mo.  53;  City  of  Camden  v.  Mulford,  26  N.  J-  Law,  49; 
County  of  Knox  v.  Aspinwall,  21  How.  539. 

Of  course,  if  Stille  was,  as  a  matter  of  law,  entitled  to  a  verdict  for 
as  much  as  $3,300,  it  is  entirely  immaterial  what  defenses,  if  any, 
existed  against  the  whole,  or  any  part  of  the  remainder,  of  the  claim 
by  him  set  forth  in  his  petition.  Of  course,  it  was  competent  for 
Elizabeth,  the  wife  of  Stille,  to  own  lots.  And  Stille  did  not  pretend 
to  do,  and  could  not  himself  do,  any  act  which  would  prejudice  her 
in  any  matter  connected  with  the  special  tax,  any  more  than  though 
she  had  not  been  his  wife.  Section  17,  p.  699,  Gomp.  Laws;  Moore 
V.  Wade,  8  Kan,  *380;  Going  v.  Oms^Id.  *85 ;  Gatling  v.  Rodman,  6 
Ind.  292;  Maher  v.  City  of  Chicago,  88  III.  266.  The  city  agreed 
with  Stille  to  levy  a  legal  tax,  and  provide  means  for  enforcing  and 
collecting  the  same,  against  all  the  lots  and  pieces  of  ground  within 
the  proper  distance,  (each  tract  its  proper  share,)  and  it  was  not  ma- 
terial to  the  effect  of  that  contract  whether  his  wife  owned  a  portion 
of  the  same  or  not. 

The  pretended  sale  certificates  were  void.  Among  other  reasons, 
because  the  city  had  not,  after  the  passage  of  the  act  of  1864,  au- 
thorized a  sale  of  the  lots;  and  such  certificates  of  sale  being  void, 
it  "^as  not,  even  as  to  such  of  the  lots  as  had  been  illegially  sold, 
necessary  to  have  produced  the  sale  certificates.  City  of  Leaven- 
worth V.  Laing,  6  Kan.  '*'274;  Fisher  v.  City  of  St.  Louis,  44  Mo.  482. 

Yalbntinb,  J.  This  was  an  action,  brought  by  D.  P.  StQle,  against 
the  city  of  Leavenworth,  for  services  rendered  by  him  in  grading  a 
certain  street.  The  contract  was  made,  and  work  done,  under  chap- 
ter 69,  Laws  1864,  p.  124,  §§  3-11.     Nearly  every  substantial  quea- 
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tion  inyolTed  in  this  case  has  been  decided  by  this  oonrt  in  the  case 
of  Leavenworth  City  v.  Mills,  6  Ean.  *288.     Indeed,  every  sobstan* 

tial  question  except  one  has  been  decided  either  in  that  case, 
*548    or  in  the  cases  of  Leavenworth  City  v.  Laing,  6  EiEin.  *274, 

and  Sleeper  v.  Bnllen,  6  Ran.  *S00.  That  question  is  whether 
Stole  can  recover  for  grading  done  by  him  in  front  of  bis  wife's  prop- 
erty, occupied  by  himself  and  wife  as  a  homestead.  This  is  the  only 
question  we  shall  discuss;  and,  indeed,  it  would  seem  that  this  ques- 
tion should  need  but  little  or  no  discussion;  for  in  this  state  husband 
and  wife  have  the  power  and  the  right  to  own  property  separate  from  and 
independent  of  each  other,  and  each  may  contract  and  be  contracted 
with,  sne  and  be  sued,  with  reference  to  his  or  her  separate  property, 
in  the  same  manner,  to  the  same  extent,  and  withlike  effect,  as  though 
they  were  not  married,  except  that  they  must  join  in  the  conveyance 
of  their  real  estate,  whether  held  separately  or  jointly.  It  is  true,  the 
husband  has  some  interests  in  his  wife's  real  estate  which  they  occupy 
as  a  homestead,  and  that  no  other  person  has  any  such  interest;  bat 
sQch  interest  is  merely  a  right  of  occupancy,  with  a  restriction  upon 
the  wife's  power  to  alienate  the  property.  It  is  no  estate.  The  whole 
estate  is  vested  in  tbe  wife,  and  at  her  death  it  descends  to  her  heirs, 
or,  if  alienated  before  death,  the  consideration  therefor  belongs  to  her. 
See  Jenness  v.  Cutler,  12  Kan.  *616et  aeq.  Therefore  everything  that 
benefits  such  real  estate  is  really  a  benefit  to  the  wife,  and  all  taxes 
that  may  be  levied  thereon  are  really  taxes  against  the  wife.  And  as 
the  husband  and  wife  have,  or  may  have,  separate  interests  in  this 
state,  we  can  see  no  good  reason  why  the  city  could  not  levy  taxes  on 
the  real  estate  of  the  wife  (although  it  be  occupied  as  a  homestead) 
to  pay  the  husband  for  grading  a  street  in  front  of  each  real  estate; 
nor  can  we  see  any  good  reason  why  the  husband  may  not,  if  he 
chooses,  insist  upon  such  a  thing  being  done.  Tbe  question  in  such 
a  ease  is,  simply,  whether  tbe  husband  or  the  wife  shall  own  and  con- 
trol the  money  due  for  the  grading, — whether  the  money  shall  be  col- 
lected from  the  wife  and  paid  to  tbe  husband,  or  whether  tbe  wife 
shall  be  allowed  to  retain  the  money.  In  this  state,  where  husbands 
and  wives  are  allowed  to  hold  separate  property  and  carry  on  separate 

business,  we  see  no  good  reason  why  said  money  may  not  be 
*549    collected  from  the  wife  *and  paid  to  the  husband.     If  the 

husband  should  sue  some  person  on  a  promissory  note,  no  one 
wonld  claim  that  such  person  could  plead  in  set-off  a  promissory  note 
against  tbe  wife.  As  we  have  before  said,  tbe  husband  has  some  in- 
terest in  the  real  estate  of  the  wife  occupied  by  themselves  as  a  home- 
stead, but  the  interest  is  not  such  as  renders  the  husband  individtially 
liable  for  any  taxes  that  may  be  imposed  thereon.  Therefore,  when 
the  husband  sues  the  city  for  a  debt  due  to  himself  individtiaUy,  the 
eitj  cannot  plead  in  set-off  taxes  due  on  the  real  estate  of  the  wife, 
although  such  real  estate  be  occupied  as  a  homestead  by  the  husband 
and  wife. 
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There  are  some  other  questions  suggested.  Btille  petitioned,  along 
with  others,  for  the  grading  to  be  done.  He  sometimes,  in  speaking 
of  said  real  estate,  called  it  his.  It  is  claimed  that  he  did  not  do  the 
full  amount  of  the  grading  that  he  agreed  to  do,  and  that  some  of  it 
was  not  in  the  street ;  but  it  was  done  where  the  city  engineer  in- 
structed that  it  should  be  done,  and  just  as  the  city  engineer  in- 
structed that  it  should  be  done;  and  the  city  engineer  afterwards  in- 
spected and  accepted  the  work,  and  made  a  report  thereof  to  the  city 
council,  and  the  city  council  regularly  confirmed  the  engineer's  report, 
and  levied  a  tax  to  pay  for  the  grading.  As  to  the  effect  of  such  con- 
firmatipn,  see  Laws  1864,  p.  128,  §  10.  But  the  city  never  provided 
any  means  for  the  collection  of  said  tax.  It  is  true,  the  city  treas- 
urer sold  some  of  the  property  on  said  street  to  pay  said  tax,  but  the 
sale  was  unauthorized  and  void.  Stille  sold  and  assigned  a  large 
portion  of  his  claim  against  the  city  for  grading;  but  deducting  that 
from  his  claim,  and  deducting  all  that  Stille  has  ever  received  or 
been  paid  on  his  claim  by  any  person  or  from  any  source,  and  de- 
ducting everything  else  that  ought  to  be  deducted,  and  still  he  ought 
to  recover  at  least  the  amount  allowed  him  by  the  court  below,  pro- 
vided, however,  that  he  is  entitled  to  recover  anything.  We  do  not 
choose  to  discuss  this  case  in  its  moral  aspect;  for,  whether  the  plain- 
tiff is  entitled  to  recover  or  not  in  a  strictly  moral  point  of  view,  we 
think  he  is  legally  entitled  to  recover. 

The  judgment  of  the  court  below  is  affirmed. 

(All  the  justices  concurring.) 


*650      *David  G.  Swartz  t?.  J.  0.  Ebdfibld  and  others..^ 

July  Term,  1874. 

1.  Bills  and  Notes:  Indorser:  Demand  and  Notice.    TU&lndorsement 

of  a  note  after  maturity  is,  in  effect,  the  drawing  of  a  new  bill,  payable 
on  demand;  and,  to  hold  the  indorser,  demand  and  notice  of  non-payment 
are  essential.    [Shelby  v.  Jndd,  24  Kan.  161.] 

2.  .    Where  the  indorsers  of  an  overdue  note  are,  at  the  time  of  the 

indorsement,  prosecuting  an  action  thereon  against  the  maker,  which 
action  is  continued,  and  thereafter  terminated  adversely  iathem,  on.  the 
ground  that  their  interest  in  the  note  liad  ceased*  held  t^t«'Mi.pr^«i  to 
charge  them  on  their  indorsement,  demand  and  notice  were  essential. 

1  Presentment,  notice,  and  protest,  see  note  to  l^ume  v.  Watt,  i  l^ftn.  28;  in- 
dorsement, see  Pttller  v.  Scott,  8  Kan.  97,  and  note;  defenses;  bnrtlfen  oi  proof, 
French  v.  Gordon,  10  Kan.  279.  and  note;  deposit  of  monfiyi to  jpay;  see  note  to 
Fir^t  Nat.  Bank  v;  Tree,  24  N.  W.  Rep.  566;  alteration  of  note,  FiUler  y.  Greon, 
24  St.  W.  Rep.  911,  and  note;  gratuitous  payment  of  note  by  third  party,  Martin 
V.  Victor  M.  &  M.  Co.,  8  Pac.  Rep.  171. 
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Siror  from  Allen  district  court. 

The  action  below  was  by  Swartz  as  plaintiff,  on  a  promissory  note 
and  indorsementB.    The  note  is  as  follows :  ^ 

"S987.  Humboldt,  Ean.,  June  8,  1871. 

"One  day  after  date  I  promise  to  pay  to  the  order  of  Bedfield  & 
Co.  nine  hnndred  and  eighty-seven  dollars,  with  interest  thereon  at 
12  per  cent,  per  annum,  value  received  in  labor  and  material  fur- 
nished in  building  the  Landreth  Hotel.  J.  L.  Land&eth." 

Bedfield  &  Co.  was  a  firm  composed  of  J.  G.  Bedfield,  W.  A.  Bed- 
field,  and  E.  F.  Wright.  On  the  tenth  of  June,  1871,  said  note  was 
indorsed  as  follows:  "Pay  to  the  order  of  E.  F.  Wright.  Bedfield 
&  Co."  February  7,  1872,  an  action  was  commenced  on  said  note, 
and  to  foreclose  a  mechanic's  lien  on  the  Landreth  Hotel,  by  J.  C. 
Bedfield,  W.  A.  Bedfield,  and  E.  F.  Wright,  Partners,  etc..  Plaintiffs, 
against  J.  L.  Landreth,  Sophia  L.  Fussman,  and  Henry  Nagle,  De- 
fendants. Fussman  and  Nagle  were  joined  as  subsequent  incum- 
brancers. While  this  action  was  pending  another  action  was  brought 
by  Swartz,  as  plaintiff,  against  said  Landreth  and  several  others,  as 
defendants,  to  foreclose  a  mortgage  on  said  Landreth  Hotel,  given 
by  Liandreth  to  Swartz  to  secure  certain  notes  held  by  him.     In  the 

last- mentioned  action  said  Bedfield  &  Co.  were  joined  with  Lan- 
*551    dreth  as  defendants,  and  they  filed  their  separate  ^answer, 

setting  up  the  same  facts  as  alleged  by  them  in  their  action 
to  foreclose  said  mechanic's  lien,  claiming  a  prior  lien  on  said  mort- 
gaged premises  to  the  amount  of  said  note  so  given  to  and  held  by 
them.  While  these  two  actions  were  so  pending,  said  Wright  in- 
dorsed said  note  to  Swartz,  as  follows :  "Pay  to  order  of  D.  G.  Swartz. 
E.  F.  Wriqht."  And  at  the  same  time  Wright  executed  and  de- 
livered to  Swartz  the  following  paper,  to-wit : 

"In  consideration  of  the  sum  of  $987,  in  hand  paid  me  by  David 
G.  Swartz,  of  Lancaster,  Penn.,  I  hereby  guaranty  to  him,  said  David 
G  Swartz,  that  the  claim  of  Bedfield  &  Co.  v.  The  Landreth  Hotel, 
in  Humboldt,  Kan.,  is  just,  and  in  the  amount  of  $987,  as  per  prom- 
issory note  dated  at  Humboldt,  Kansas,  June  8,  1871,  signed  by  J. 
L.  Landreth,  and  that  there  is  no  legal  set-off  or  defense  against  the 
same. 

''Witness  my  hand  this  tenth  day  of  July,  1872. 

"E.  F.  Weight.- 

Both  of  said  actions  were,  at  the  July  term,  1872,  of  the  district 
court,  referred  to  L.  W.  K.  and  N.  P.  A.  for  trial.  The  record  (in 
this  case)  does  not  show  what  disposition  was  made  of  the  action  of 
Bedfield  &  Go.  v.  Landreth  and  others,  but  one  of  the  referees  testi- 
fies that  "it  was  dismissed  by  Bedfield  &  Go."  after  said  note  had 
been  transferred  to  Swartz.  Another  witness  testifies  that  he  was 
present  when  Wright  indorsed  the  note  and  executed  the  guaranty  to 
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• 

Swartz,  as  above,  and  that  it  was  then  agreed  by  Swartz  and  Wright 
"that  said  note,  being  then  in  suit  as  the  property  and  claim  of  Bed- 
field  &  Co.,  should  be  prosecuted  to  final  judgment  under  the  title  in 
which  it  was  instituted/'    The  record  shows  that  the  mortgage  fore- 
closure case  of  Swartz  v.  Landreth,  Redfield  &  Go.  and  others  was 
tried  before  said  referees  in  November,  1872;  that  before  the  trial 
Landreth  deceased,  and  Watson  Stewart,  as  administrator  of  his  es- 
tate, had  been  substituted  as  a  defendant;  that  the  referees  in  that 
case,  and  with  respect  to  the  answer  and  said  claim  of  Bedfield  & 
Co.,  find  as  facts  "that|  after  the  making  and  delivering  of  said  note 
as  aforesaid,  the  said  note  was,  by  writing  on  the  back  thereof, 
*552    made  payable  to  the  order  of  E.  F.  Wright,  and  also,  by  'writ- 
ing on  the  back  thereof,  the  said  note  was  made  payable  to 
the  order  of  D.  G.  Swartz;"  and,  as  conclusion  of  law,  said  referees 
find  "that  they,  the  said  Bedfield  &  Co..  are  not  the  legal  owners  or 
holders  of  said  note  so  given  by  Landreth  as  aforesaid,  and  that  they 
are  not  entitled  to  a  personal  judgment  for  the  amount  of  money 
specified  in  said  note,  nor  for  any  sum  whatever.''   The  referees  made 
their  report  to  the  district  court,  and  said  report  was  confirmed  No- 
vember 18,  1872.     This  action  was  commenced  by  Swartz  on  the 
sixteenth  of  January,  1873.     He  made  Stewart,  (as  administrator  of 
Landreth,)  J.  C.  Bedfield,  W.  A.  Bedfield,  and  Moses  Neal  (as  ad- 
ministrator of  E.  F.  Wright,  deceased)  defendants.     Trial  was  had 
at  the  March  term,  1873,  of  the  district  court.     Findings  and  judg- 
ment in  favor  of  Swartz  against  Stewart,  as  Landreth's  administrator, 
for  the  amount  of  said  note,  ($987  and  interest,)  and  against  Swartz, 
and  in  favor  of  the  other  defendants,  for  costs.     From  this  last  judg- 
ment Swartz  appeals,  and  brings  the  case  here  on  error. 
L.  W,  Keplinger,  for  plaintiff  in  error. 

The  finding  of  facts  is  insufficient,  one  of  the  material  facts  proven 
not  having  been  found  upon.  The  testimony  in  the  record  shows 
that,  at  the  date  of  the  transfer  of  the  note  sued  on,  Landreth,  the 
maker  of  the  note,  was  already  dead ;  for  Bedfield  &  Go.  at  the  date 
of  said  transfer  were  prosecuting  their  claim  on  said  note  before  ref- 
erees in  an  action  wherein  said  Landreth's  administrator  was  defend- 
ant. The  present  action  was  brought  January  16,  1873,  within  less 
than  one  year  from  Landreth's  death,  which  occurred  some  time  sub- 
sequent to  February  8,  1872;  at  which  date  summons  was  served 
upon  him  in  the  action  brought  against  him  by  Bedfield  &  Co.,  on 
the  note  now  sued  on  by  plaintiff.  Therefore  the  court  should  have 
made  an  additional  finding  that  the  assignment  of  the  note  by  de- 
fendants, and  the  institution  of  this  suit,  took  place  within  less  than 
one  year  after  Landreth's  death.  The  mercantile  law,  like  the  com- 
mon law,  continues  in  force  in  this  state  only  so  far  as  it  has 
*653  not  been  ^abrogated  by  statute;  and  this  omitted  finding 
brings  this  case  within  our  statutory  provisions  respecting 
executors  and  administrators,  by  which  demand  and  notice  are  not 
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required.  Farnam  v.  Fbwie,  12  Mass.  91;  Oriental  Bank  v.  Blake, 
32  Pick.  206;  Bell  v.  Norwood,  10  La.  485;  Davis  v.  Francisco,  11 
Mo.  575;  1  Pars.  Notes,  864.  The  evidence  also  shows  that  the 
defendants  caused  or  procured  the  plaintiff  to  continue  the  prosecution 
of  the  claim  in  the  name  of  the  defendants;  and  the  court  should 
have  found  that  this  nction  of  the  defendants,  in  causing  said  claim 
to  be  prosecuted  after  transfer,  was  a  waiver  of  right  to  demand  and 
notice. 

Should  the  court  decline  to  examine  the  evidence  to  see  whether 
or  not  the  proper  findings  of  fact  were  made,  if  the  findings  of  facts 
be  correct,  why  should  a  party  be  compelled  to  apply  for  a  new  trial 
apon  the  facts  ?  Why  shoold  the  remedy  reach  further  than  the  er- 
ror complained  of?     Indiana  &  I.  B.  Co.  v.  Williams,  22  Ind.  198. 

The  conclusions  of  law  are  not  supported  by  the  findings  of  facts. 
We  recognize  the  general  rule  that,  in  case  of  transfer  of  negotiable 
promissory  notes  after  maturity,  the  indorser  is  entitled  to  demand 
opon  the  maker,  and  notice  within  reasonable  time;  and  that,  so  far 
aa  demand  and  notice  are  concerned,  the  parties  stand  upon  the  same 
footing  as  in  case  of  parties  to  inland  bills  of  exchange  payable  on 
demand.  But  we  say  the  facts  found  show  the  defendants  were  not 
entitled  to  notice.  1  Pars.  Notes,  585.  At  the  date  of  the  transfer 
of  this  note  the  defendants  were,  and  for  six  months  had  been,  at- 
tempting to  collect  this  same  note  by  suit  against  the  maker.  The 
continnance  of  this  litigation  was  due  to  one  or  the  other  of  two  causes : 
either  the  maker  of  the  note  was  unable  to  pay  the  note,  or  he  was 
QDwilling ;  and  the  defendants,  at  the  time  of  indorsing  the  note,  well 
knew  that  the  maker  was  unable  or  unwilling  to  pay  the  note.  How, 
then,  can  it  be  claimed  they  had  reasonable  grounds  for  believing  the 
note  would  be  paid?  Where  the  fund  drawn  on  is  already  in 
*554  litigation,  (at  date  of  indorsement,)  demand  and  notice  are  •un- 
necessary to  charge  the  indorser.  1  Pars.  Notes,  534;  Ben- 
oist  V.  Creditors,  18  La.  522.  The  remarks  of  the  court  in  the  latter 
case  may  well  be  applied  to  the  case  at  bar:  ''This  [a  claim  in  liti- 
gation] was,  indeed,  a  poor  prospect  for  the  collection  of  a  bill  of  ex- 
change, and  almost  equal  to  the  drawees  having  no  funds  in  their 
hands  belonging  to  the  drawers." 

The  pendency  of  a  suit  of  defendants  against  the  maker  of  the 
note,  and  the  continuation  of  said  suit  in  the  name  of  the  defendants, 
was  a  continuing  demand  and  a  continuing  refusal ;  and  all  the  de- 
fendants had  full  knowledge  of  such  demand  and  refusal.  Payment 
was  demanded  by  the  suit  brought  by  defendants  against  the  maker 
of  the  note  prior  to  its  transfer,  (February  7, 1872,)  and  payment  was 
again  demanded  when  Bedfield  &  Co.  appeared  before  the  referees, 
tnd  prosecuted  their  claim  upon  the  note.  The  defendants  had  full 
Qotiee,  for  they  themselves  prosecuted  the  claims,  and  such  demand 
and  notice  inured  to  the  plaintiff.  Trowbridge  v.  Baker,  1  C!ow.  252; 
Lee  Y,  Clark,  1  HiU,  67. 
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J.  B.  F.  Cates,  for  defendants  in  error. 

The  only  question  presented  by  the  record  is  as  to  whether  demand 
and  notice  of  non-payment  was  necessary  to  fix  the  liability  of  the 
defendants  in  error  upon  the  note  saed  on.  The  contract  of  an  in- 
dorser  upon  a  note  or  biU  is  conditional,  upon  non-payment  by  the 
principal  debtor  after  due  presentment  and  notice.  Story,  Prom. 
Notes,  §§  133,  135;  Byles,  BiUs,  258,  282;  Gen.  St.' 115,  §§  6,  7.  A 
bill  or  note  indorsed  after  dishonor  is  in  the  nature  of  a  new  bill  pay- 
able on  demand,  and  to  hold  an  indorser  thereon,  the  same  strictness 
as  to  demand  and  notice  is  required  as  in  cases  of  indorsement  before 
due.  Colt  v.  Barnard,  18  Pick.  260;  Keith  v.  Jones,  9  Johns.  121; 
Dwight  V.  Emerson,  2  N.  H.  159;  Greely  v.  Hunt,  21  Me.  455;  3 
Hunt,  171;  Lockwood  v.  Crawford,  18  Conn.  361;  AUwood  v.  Hasel- 
don,  2  Bailey,  457;  Branch  Bank  v.  Gaffney,  9  Ala.  153;  Beebe  v. 
Brooks,  12  Cal.  308 ;  McKinney  v.  Crawford,  8  Serg.  &  B.  357. 

It  is  claimed  that  there  was  demand  and  notice  in  the  case  of 
*555  the  note  sued  on ;  that  a  knowledge  on  the  part  of  the  de^fend- 
ants  that  suit  was  being  prosecuted  on  said  note  by  this  plain- 
tiff against  the  principal  debtor  was  waiver  of  further  demand  and 
notice.  Suppose  this  to  be  proper  demand,  the  suit  was  a  continuing 
demand,  and  not  complete  until  the  termination  of  such  suit.  The 
notice  required  by  the  law-merchant  is  not  notice  of  demand  alone, 
but  notice  of  non-payment  after  demand,  which  in  this  case  would  have 
been  after  the  action  thereon  was  terminated.  The  defendants  had 
no  notice  that  judgment  was  not  obtained  thereon,  and  satisfied  by 
execution,  until  the  bringing  of  this  action,  so  far  as  the  record  shows 
Neither  was  there  a  motion  for  new  trial  in  the  court  below. 

Brewbr,  J.  The  material  facts  of  this  case  are  as  follows:  On 
the  eighth  of  June,  1871,  J.  L.  Landreth  executed  his  note,  due  in  one 
day  after  date,  to  Bedfield  &  Co.  Thereafter  Bedfield  &  Co.  indorsed 
to  E.  F.  Wright,  one  of  the  partners  in  the  firm  of  Bedfield  &  Co., 
and  on  July  10,  1872,  Wright  indorsed  it  to  the  plaintiff.  At  the 
time  of  the  indorsement  to  plaintiff,  and  for  months  prior,  Bedfield  & 
Co.  were  prosecuting  their  claim  on  said  note  against  the  maker. 
This  action  (or  their  said  claim)  was  terminated  adversely  to  them  on 
the  eighteenth  of  November,  1872,  on  the  ground,  as  appears  from 
the  report  of  the  referees,  that  they  had  no  interest  in  the  claim.  On 
the  sixteenth  of  January,  1873,  this  action  was  instituted  by  plain- 
tiff, seeking  to  charge  both  the  maker  and  the  indorsers.  No  proof 
was  made  of  demand  by  the  plaintiff  of  payment  from  the  maker  or 
notice  to  the  indorsers.  Were  the  latter  liable?  It  is  conceded  that 
a  bill  or  note  indorsed  after  maturity  is  in  the  nature  of  a  new  bill, 
payable  on  demand,  And  that,  to  hold  an  indorser  thereon,  the  same 
strictness  as  to  demand  and  notice  is  required  as  in  the  case  of  the 
drawer  of  an  ordinary  inland  bill.     But,  it  is  insisted  that  upon  the 
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facts  shown  the  indorsers  were  not  entitled  to  notioe ;  that  the  rale  is 
that  if  the  drawer  had  not  at  the  time  reasonable  groands  to 
*556  expect  that  the  bill  would  be  honored,  he  is  not  ^entitled  to 
notice ;  and  that  as  at  the  time  of  the  indorsement  the  indorsers 
were  vainly  attempting  to  collect  the  note  by  suit,  they  had  no  reason- 
able groands  to  expect  that  the  maker  would  pay  it  to  the  indorser. 
We  are  inclined  to  think  that  the  facts  as  stated  do  not  make  an  ex- 
ception to  the  ordinary  rale,  and  that  no  demand  and  notioe  having 
been  shown  the  indorsers  were  not  liable. 

The  principle  is  thus  stated  in  2  Smith,  Lead.  Gas.  61 :  "The  whole 
principle  of  exception,  then,  appears  to  be  that  where  the  non-accept- 
ance or  non-payment  of  the  bill  is  caused  by  the  fraudulent  act  of 
the  drawer  or  indorser,— or,  in  other  words,  where  the  drawing  or  is- 
Baing  of  the  bill,  or  the  leaving  it  to  be  presented,  is  a  fraud  in 
any  party  liable  on  the  bill, — suoh  fraudulent  party  is  not  entitled 
to  notice,  and  it  is  believed  that  there  are  no  other  exceptions  to  the 
general  rule  requiring  demand  and  notice.     In  some  of  the  cases  the 
role  is  stated  to  be  that  notice  is  excused  wherever  the  drawer  or  in- 
dorser could  not  possibly  be  injured  by  the  want  of  it,  (Commercial 
Bank  of  Albany  v.  Hughes,  17  Wend.  94;)  but,  practically,  that 
amounts  to  the  same  thing;  ifor  there  is  always  in  law  a  possibility 
of  being  injured  by  the  want  of  notice,  and  the  law  will  never  refuse 
to  take  notice  of  that  possibility,  except  in  case  of  a  fraudulent  drawer 
or  indorser.     The  well-settled  principle  that  bankruptcy,  or  notorious 
insolvency  of  the  drawer,  will  not  excuse  notice;  that  having  actual 
knowledge  will  not  excuse  regular  legal  notice;  and  that  the  bolder 
neglecting  to  give  legal  notice  is  not  permitted  to  show  that  no  in- 
jury has  in  fact  been  sustained, — all  of  which  points  are  settled  be- 
yond the  possibility  of  question, — clearly  show  that  the  application 
of  the  fixed  rule  as  to  notice  is  no  longer  affected  by  what  may  once 
have  been  the  reason  for  it." 

In  the  first  volume  of  Parsons  on  Notes  and  Bills,  on  page  535,  the 
rale  is  differently  stated,  and  in  these  words :  ''The  true  test,  in  our 
opinion,  in  each  case,  is  this :  Had  the  drawer,  under  the  circum- 
stances of  the  case,  a  right  to  draw  ?  This  depends  upon  the  fact 
whether  he  had  a  reasonable  ground  to  expect  that  the  bill  would  be 
honored  or  not.  If  he  had  such  reason  to  expect  it  to  be  hon- 
*557  ored,  he  is  ^entitled  to  a  regular  presentment  and  notice,  and  re- 
fusal to  accept  or  pay ;  and  if  not  so  entitled,  he  cannot  com- 
plab  either  for  negligence  in  presenting  and  in  forwarding  notice,  or 
for  enture  neglect  to  do  either.  The  reasonable  grounds  required  by 
law  are  not  such  as  would  excite  an  idle  hope,  a  wild  expectation,  or 
a  remote  probability  that  the  bill  might  be  honored,  but  such  as  cre- 
ate a  hll  expectation  and  a  strong  probability  of  its  payment, — such, 
indeed,  as  would  induce  a  merchant  of  common  prudence  and  ordi- 
luurj  regard  for  his  commercial  credit  to  draw  a  like  bill/' 
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NoWy  there  was  certainly  no  frand  in  the  indorsement  of  this  note. 
It  was  a  valid  instrument, — a  legal  promise  to  pay.  No  suggestion 
is  made  of  anything  tending  to  impeach  it.  Being  a  contract  in 
writing,  it,  under  our  statutes,  imported  a  consideration,  (Gen.  St. 
188,  §  7,)  and  there  is  nothing  to  raise  a  suspicion  that  full  value 
was  not  given  for  it.  To  transfer  a  valid  obligation,  given  for  value, 
involves  nothing  of  fraud.  If  it  be  regarded  as  a  new  bill,  it  is  a 
draft  on  funds,  and  an  accepted  draft  at  that.  If  it  be  said  that 
there  was  no  reasonable  grounds  to  expect  payment,  no  more  is  there 
when  the  maker  or  acceptor  is  notoriously  insolvent;  yet  demand  and 
notice  in  such  a  case  are  unquestionably  necessary.  Many  of  the 
most  eminent  English  judges  have  expressed  regrets  that  there  was 
ever  any -exception  made  to  the  rule  of  demand  and  notice  to  charge 
a  drawer  or  indorser,  and  the  current  of  authority  tends  to  limit 
rather  than  extend  the  cases  of  exception.  The  indorsement  effect- 
uates two  things :  it  transfers  the  title,  and  creates  a  conditional  lia- 
bility. The  first  is  often,  in  the  contemplation  of  the  parties  at  the 
time  of  the  transfer,  the  only  thing  sought;  and  if  afterwards  re- 
course is  sought  on  the  indorser,  he  may  well  insist  on  an  exact 
compliance  with  all  the  steps  necessary  to  change  the  conditional  to 
an  absolute  liability.  See,  farther,  on  this  subject,  Byles,  Bills,  pp. 
232,  234,  and  notes;  Story,  Prom.  Notes,  §  867;  3  Kent.  Comm. 
marginal  page  110,  and  note.  In  this  last  citation  the  author  says  : 
"Nor  does  knowledge  in  the  indorser,  when  he  indorsed  the 
*568  paper,  of  the  insolvency  of  the  maker  of  the  note  or  drawer  *of 
the  bill,  do  away  the  necessity  of  notice  in  order  to  charge  him/* 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 


James  Db  Long  and  another  v.  Jonathan  Stahl.' 

July  Term,  1874. 

1.  Referees:  Limit  of  Powers:  Reports.  The  powers  of  a  referee  are 
limited  by  the  order  appointing  him,  and  when  in  such  order  he  Is  di- 
rected to  "make  his  report  within  a  certain  time,  and  such  time  passes 
without  any  report,  his  powers  are  at  an  end,  and  a  report  thereafter  is 
a  mere  volunteer  report,  and  without  validity. 

1  Review  of  report,  Murray  v.  Kelley,  28  Eiui.  666;  mutual  accounts,  Galbraith 
V.  McGormick,  23  Ean.  706;  construction  of  report,  GriffithB  v.  Reimert,  24  Kan. 
226;  conclusiveness  of  findings,  Campbell  v.  Phillips,  28  Ean.  76S;  Walker  v.  Eagle 
Works,  8  Ean.  267,  and  cases  cited;  when  motion  to  set  aside  is  made  too  late, 
Grayson  v.  Hinkle,  29  Kan.  277;  power  of  referee,  Arn  v.  Coleman,  11  Kan.  *461; 
what  report  must  state,  Oaks  v.  Jones,  11  Kan.  *448;  presumption,  Simpson  v. 
Woodward,  5  Kan.  847;  oral  submission— effect,  Bulsom  v.  Lamptnan,  1  Ejin,  *a24; 
waiver  of  errors,  Lannan  v.  Clavin,  8  Kan.  *18;  not  a  final  order,  Savage  v.  Chal- 
liss,  4  Kan.  *319;  setting  aside  report,  Owen  v.  Owen,  9  Kim.  64. 
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2. — .     It  is  error  for  the  court  to  confirm  any  such  volunteer  report. 

5- :    Completing  Boport:  Notice:  Bills  of  Exception.     Trial 

courts  should,  by  general  rule,  or  in  each  order  of  reference,  require  no- 
tice to  be  given  by  the  referee  of  the  completion  of  his  report  to  each  party, 
a  reasonable  time  before  its  filing,  in  order  to  give  opportunity  for  the 
preparation  and  presentation  of  a  bill  of  exceptions. 

Error  from  Montgomery  district  court. 

Action  by  Stahl  against  De  Long,  as  mayor  of  the  city  of  Independ- 
ence, and  one  William  Mott,  to  set  aside  a  certain  deed  executed  by 
De  Long^  as  mayor,  to  said  Mott.  The  report  of  the  referee,  G.  C, 
was  in  favor  of  Stabl,  and  the  district  court,  at  the  August  term,  1873, 
confirmed  said  report,  and  gave  judgment  thereon  in  favor  of  Stahl, 
and  De  Long  and  Mott  bring  the  case  here  on  error. 
Nathan  Cree^  for  plaintiffs  in  error. 

The  eoart  below  erred  in  overruling  defendant's  motion  to  set 

*559     aside  the  report  and  reinstate  the  case  for  trial.     We  *main- 

tain  that  the  report  of  the  referee,  being  made  after  the  time 

fixed  by  the  order,  was  a  nullity,  the  authority  of  the  referee  having 

expired.    The  argument  of  the  case  before  the  referee  was  closed  on 

the  twenty-fifth  of  March.     The  April  term  of  our  conrt  commenced 

on  Monday,  the  7th,  thus  giving  the  referee  ample  time  to  make  his 

report  according  to  the  directions  of  the  order  of  reference.     Hanner 

Y.  Coffin,  1  Or.  99;  Townsend  v.  Glen's  Falls  Ins.  Co.,  10  Abb.  Pr. 

(N.  8.)  277;  Ryan  v.  Dougherty,  30  Cal.  218;  Francis  v.  Ames,  14 

Ind.  251;  Steel  v.  Steel,  1  Nev.  27;  Smith  v.  Warner,  14  Mich.  152 ; 

Bhodes  v.  Bairn,  16  Ohio  St.  573;  Potter  v.  Sterrett,  24  Pa.  St.  411; 

Small  V.  Thurlow,  37  Me.  504;  Denman  v.  Bayless,  22  111.  300.     It 

has  been  expressly  decided  that  "when  a  rule  of  reference  requires  a 

report  within  a  limited  time,  power  ends  at  expiration  of  that  time." 

Browerv.  Kingsley,  1  Johns.  Cas.  334;  White  v.Puryear,  10  Terg. 

441. 

There  can  be  no  valid  decision  unless  notice  be  given.     Morse, 
Arb.  118.     By  reference  to  the  affidavits,  it  will  be  observed  that  de- 
fendants had  Ao  notice  of  the  final  decision  of  the  referee,  or  of  its 
character.     This  voids  the  report,  for  it  utterly  precluded  a  motion 
for  new  trial  or  review.     Exceptions  must  be  taken,  or  there  can  be 
no  motion  for  a  new  trial.     Branger  v.  Chevalier,  9  Cal.  353 ;  Cappe 
V.  Brizzolara,  19  •  Cal.  609.     Defendants  expected  notice  of  the  de- 
cision, and  uoted  many  exceptions  to  the  rulings  of  the  referee  on 
the  trial.    The  Code,  §§  293,  295,  fixes  the  method  of  trial  before 
the  referee,  and  the  manner  in  which  his  decision  is  to  be  made. 
The  trial  is  to  be  conducted  in  the  same  manner  as  before  the  court, 
ftnd  exceptions  to  "any  order  or  decision*'  made  in  the  case  must  be 
signed  and  delivered  with  their  report.     Phelps  v.  Peabody,  7  Cal. 
50;  Dinsmore  v.  Smith,  17  Wis.  20.     The  referee  can  sign  no  excep- 
tioQg  after  he  files  bis  report.     He  is  then  functus  officio.     This  has 
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repeatedly  been  determined.  Voorhis  v.  Voorhis,  60  Barb.  119;  In- 
diana Cent,  By.  Co.  v.  Bradley,  7  Ind.  49;  Niles  v.  Price,  28  How. 
Pr.  473;  Morse,  Arb.  &  A.  226.  It  follows  that  if  a  report  is  filed 
without  exceptions,  a  motion  for  a  new  trial  mast  prove  nugatory. 
Exceptions  must  appear  of  record  or  it  will  be  presumed  that  none 
were  made.  Sutherland  v.  Rose,  47  Barb.  144.  No  tribunal  of  re- 
view will  consider  a  decision  unless  it  be  excepted  to,  or  give  a  new 
trial  except  on  objections  distinctly  made  on  the  trial.  As 
*560  plaintiff  below  claimed  the  right  to  *have  judgment  entered 
on  the  report  of  the  referee,  it  only  remained  for  defendants 
to  obtain  an  order  against  it,  and  to  ask  for  the  reinstatement  of  the 
case  for  trial.  As  the  failure  to  allow  us  to  except  entirely  cat  off 
our  rights,  it  placed  the  decision  of  the  referee  on  the  same  footing 
as  any  other  judicial  act  performed  without  notice;  that  is,  rendered 
it  void.  People  v.  Bilcon,  18  Mich.  247;  Kitsmiller  v.  Kitchen,  24 
Iowa,  163;  Blackw.  Tax  Titles,  213.  Our  mere  right  to  except  im- 
plied that  we  should  have  notice.  Norton  v.  McLeary,  8  Ohio  St. 
210;  Kedman  v.  Gkilnac,  5  Cal.  148.  When  a  case  is  referred  to 
arbitrators,  notice  of  the  time  and  place  of  meeting  must  be  given, 
or  the  award  is  void. 

Turner  d  Ralstin,  for  defendant  in  error. 

"The  findings  of  fact  by  a  referee  have  equal  force  with  the  find- 
ings of  fact  by  a  court,  or  the  special  verdict  of  a  jury,"  (Walker  v. 
Eagle  Works  Manuf'g  Co.,  8  Kan.  *397;)  and  no  exception  is  taken 
to  the  report  of  the  referee  that  his  findings  of  fact  are  '*not  sus- 
tained by  suflScient  evidence,"  (Code,  §  306.)  By  what  rule  or  law 
of  judicial  procedure  is  the  plaintiff  in  error  enabled  to  present  the 
questions  raised  in  this  case  for  consideration  on  appeal  ?  It  appears 
from  the  record  that  the  referee  filed  his  report  with  the  clerk  of  the 
district  court,  May  1,  1873,  during  the  term  of  the  court.  It  further 
appears  that  defendant  in  error  filed  his  motion  for  judgment  on  the 
report  of  the  referee  on  the  same  day.  •  It  also  appears  that  plain- 
tiff in  error  did  not  move  against  the  report  of  the  referee  until  the 
fourteenth  of  August,  1873,  when  he  files  his  motion  for  the  first 
time,  and  objects  to  the  rendition  of  and  entry  of  any  judgment  on 
the  report  of  the  referee.  The  Code,  §§  306,  308,  309,  provides  how 
and  where  a  party  may  move  against  "a  verdict  of  the  jury,  report 
of  a  referee,  or  a  decision  by  the  court,**  and  the  grounds  on  which 
such  motion  must  be  based.  "The  application  must  be  made  at  the 
term  the  verdict,  report,  or  decision  is  rendered,"  (section  308,)  and 
''shall  be  within  three  days  after  the  verdict  or  decision  was  rendered." 
And  "the  application  must  be  by  motion,  upon  written  grounds  filed  at 
the  time  of  making  the  motion."  Section  309.  It  is  not  pre- 
*561  tended  that  plaintiff  *in  error  has  complied  with  either  or  any  of 
these  provisions.  The  only  act  of  plaintiff  in  error  prior  to  the 
filing  of  his  written  motion  at  the  next  term  was  an  objection  against 
the  entry  of  the  judgment  on  the  journal  of  the  court  proceedings. 
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The  entry  of  judgment  is  a  mere  eUriaU  act  of  the  olerk.  "The  re- 
port of  the  referee,  upon  the  whole  issue,  stands  as  the  decision  of 
the  court,  and  judgment  may  be  entered  thereon  in  the  same  man* 
ner  as  if  the  action  had  beon  tried  by  the  court/'  (Civil  Code,  §  293;) 
and  ''judgment  is  entered  upon  the  report  of  a  referee  as  a  matter  of 
course,  and  the  only  mode  of  taking  advantage  of  it  is  by  moving  to 
set  it  aside  as  on  motion  for  a  new  trial/'  (8  Estee,  PL  &  Pr.  491, 
§47.) 

Motion  for  a  new  trial  must,  be  made  at  the  term  at  which  the  ver- 
dict was  rendered.     Odell  v.  Sargent,  3  £an.  *80.     ApplicatioD  at 
the  next  term  after  the  verdict  must  be  by  petition.     Code,  §  688. 
Motion  to  set  aside  the  report  is  analogous  to  a  motion  for  a  new 
trial,  may  be  made  in  like  cases,  and  is  governed  by  the  same  rules. 
Wait,  N.  Y.  Code,  501,  note  d.     The  decision  of  a  referee  to  whom 
all  the  iasues  are  referred  is  entitled  to  the  same  respect  as  a  judge. 
Wait,  503,  note  t;  Hancock  v.  Hancock,  22  N.  Y.  568 ;  3  Estee,  490. 
PlaintifFs  in  error  complain  of  the  action  of  the  referee  in  not  giving 
them  notice  of  the  filing  of  the  report,  and  that  they  were  thereby  de- 
prived of  a  right  to  except  to  the  findings  of  fact  and  conclusions  of 
law.     Assuming  that  his  exceptions  must  be  taken  and  noted  to  the 
report  prior  to  the  filing  of  the  same  with  the  clerk  of  the  court,  still 
there  is  no  foundation  for  this  complaint  against  the  referee,  any  more 
than  there  would  be  against  a  jury,  for  not  notifying. either  party,  in 
advance  of  the  retarning  into  court  their  verdict,  what  that  verdict 
would  be;  or  against  the  court,  where  a  jury  is  waived*  not  advising 
a  party  or  counsel  what  the  finding  wotdd  be  before  it  was  amended 
by  the  court.    The  proper  time  to  move  against  the  report  of  a  referee 
is  after  it  is  made  and  filed  in  court,  and  not  before,  just  as  a  verdict 
of  a  jury»  or  the  finding  by  the  court  when  the  cause  is  tried 
*562    *by  the  judge.     Plaintiff  in  error  had  ample  opportunity  to 
object,  and  save  his  exception  on  the  record,  to  any  order  or 
decision  of  the  referee  during  the  progress  of  the  trial.     And  it  is  not 
claimed  that  any  exception  was  taken  to  any  order  or  decision  of  the 
referee  during  the  progress  of  the  trial,  from  beginning  to  the  end 
thereof,  which  the  referee  refused  to  note,  give  a  bill  of  exceptions, 
or  failed  or  neglected  to  return  the  same  with  his  report  to  the  court. 
The  great  error  complained  of  in  the  court  below  was  that  the  referee 
did  not  show  plaintiff  in  error  his  findings  of  fact  and  conclusions  of 
law  before  he  filed  his  report  with  the  clerk,  and  thereby  prevented 
plaintiff  in  error  from  excepting,  and  making  a  bill  of  exceptions,  to 
the  report,  assuming  (as  has  already  been  said)  that  the  exceptions 
to  the  report  must  be  made  and  bill  of  exceptions  signed  to  the  report 
before  it  is  filed  with  the  clerk,  instead  of  afterwards. 

There  being  no  part  of  the  testimony  in  this  case  in  the  record, 
the  findings  of  fact  by  the  referee  will  not  be  considered  by  the  court; 
and  there  is  nothing  presented  in  the  record  for  the  consideration  of 
the  court  but  objections  which  are  more  technical  than  substantial. 
v.ISk.— 27 
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Brewer,  J.  The  issues  in  this  case  were,  at  the  December  term, 
1872,  of  the  district  court  of  Montgomery  county,  referred  to  a  single 
referee,  with  instructions  to  report  his  determination  ten  days  before 
the  beginning  of  the  next  term.  No  report  was  filed  within  the  time 
named,  but  one  was  filed  on  the  last  day  of  that  next  term.  This  re* 
port  is  dated  of  the  day  it  was  filed.  There  is  nothing  in  it  to  show 
when  the  trial  before  the  referee  was  completed  or  his  decision  ren- 
dered ;  and  if  you  are  to  look  at  the  affidavits  filed  on  the  motion  to 
set  it  aside,  it  would  appear  that  his  decision  was  not  made  until  the 
day  before  the  filing.  At  any  rate,  it  does  not  appear  from  the  re- 
port or  otherwise  that  the  trial  was  completed  and  the  decision  made 
prior  to  the  time  fixed  by  the  court  for  filing  the  report.  A 
*563  motion  to  set  it  aside,  *on  the  ground  that  at  the  time  of  filing 
the  referee  had  no  power  to  act,  was  overruled,  and  judgment 
entered  on  the  report.  In  this  we  think  the  court  erred.  The  referee 
is  an  officer  whose  power  and  duties  are  created  by  the  order  of  the 
court.  If  he  go  outside  the  limits  of  that  order,  his  acts  are  void. 
When  the  time  within  which,  by  the  terms  of  the  order,  he  must  act 
has  expired,  his  office  has  ceased,  and  his  powers  are  ended.  Neither 
party  is  obliged  to  take  any  further  notice  of  the  reference.  Here  he 
was  ordered  to  make  his  report  by  a  specified  time.  When  that  time 
had  passed  without  the  filing  of  a  report,  his  powers  as  referee  were 
at  an  end,  and  any  further  action  was  as  though  no  order  of  reference 
had  ever  been  made;  nor  did  the  confirmation  of  the  report  make 
valid  that  which  was  before  void.  The  report,  when  filed,  was  no 
more  than  a  volunteer  report;  and  a  court  cannot  by  confirmation 
breathe  life  into  such  a  document.  Hanner  v.  Coffin,  1  Or.  99; 
Brower  v.  Kingsley,  1  Johns.  Cas.  334 ;  White  v.  Pivyer,  10  Yerg- 
441 ;  Ryan  v.  Dougherty,  30  Cal.  218;  Francis  v.  Ames,  14  Ind.  251 ; 
Smith  V.  Warner,  14  Mich.  152. 

Before  disposing  of  the  case  we  desire  to  notice  one  other  matter. 
No  exceptions  were  filed  with  this  report,  and  several  affidavits  are 
filed  to  show  that  plaintiffs  in  error  had  no  knowledge  of  the  deter- 
mination of  the  referee  until  after  the  filing  of  the  report,  and  no  op- 
portunity to  prepare  and  present  a  bill  of  exceptions  to  the  referee. 
The  statute  requires  the  referee  to  sign  exceptions,  and  return  them 
with  his  report.  In  practice,  a  party  does  not  generally  like  to  write 
out  exceptions  and  have  them  signed,  unless  the  findings  are  against 
him.  To  do  so  pending  the  hearing  works  disagreeable  delays.  Hence 
a  referee  ought  always,  after  the  preparation  of  his  report,  to  give 
notice  thereof  to  the  parties  a  sufficient  time  before  the  filing  for  them 
to  prepare  exceptions  if  desired.  The  writer  of  this  opinion,  when 
upon  the  bench  of  the  First  judicial  district,  made  a  general  rule,  re« 
quiring,  in  all  cases  of  reference,  five  days'  notice  to  each  party  be- 
fore the  filing  of  the  report.  It  would  be  well  for  all  trial 
*564  courts,  if  *they  have  no  general  rule  applicable,  to  prescribe 
in  each  order  of  reference  the  length  of  notice  to  be  given  be- 
fore the  filing.     In  this  way  the  defeated  party  can  always  save  his 
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exceptions;  and  whenever,  in  the  absence  of  any  general  rale  or  spe- 
cial order,  it  appears  that  a  defeated  party  has,  withoat  any  laches 
on  bis  part,  been  deprived,  through  the  action  of  the  referee,  of  an 
opportunity  to  prepare  and  preserve  his  ^zeeptions,  the  report  should 
be  set  aside. 

In  taking  advantage  of  this  case  to  make  some  suggestions  as  to 
references,  we  do  not  wish  to  be  understood  as  intimating  that  the 
facts  in  this  case  show  any  misconduct  on  the  part  of  the  referee. 
So  far  as  those  suggestions  are  concerned,  we  speak  not  in  criticism 
of  the  present,  but  in  advice  for  future  cases.  The  judgment  of  the 
district  court  will  be  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings. 

Ejnomak,  G.  J.,  conctdrring. 

Taubntinb,  J.    I  concur  in  the  decision  of  this  case  upon  the  first 
ground  stated  in  the  opinion  and  syllabus. 


St.  Louis,  E.  G.  &  N.  By.  Co.  v.  S.  0.  Thagheb. 

July  Term,  1874. 

Principal  and  Agent:  Contract  by  Agent  in  His  Own  Name:  Parties 
to  Action.  Where  a  person  acting  for  himself,  and  also  acting  as  the 
agent  for  a  certain  principal,  entered  into  a  contract  in  his  own  name 
witli  a /ail  way  company  for  the  transportation  of  certain  specilic  cattle, 
a  portion  of  which  belonged  to  himself  and  the  other  portion  belonged  to 
his  principal,  and  the  name  of  his  principal  was  not  disclosed  in  said  con- 
tract; and  the  cattle  were  injured  during  their  transportation  through 
the  negligence  of  the  railway  company;  and  the  principal  commenced  an 
action  against  the  railway  company  for  the  loss  sustained  by  himself,  not 
making  the  agent  a  party  to  the  action ;  and  no  claim  was  made  that 
there  was  any  defect  of  parties,  either  plaintiff  or  defendant,  but  the  ac- 
tion was  tried  upon  its  merits,  and  judgment  rendered  for  the  plaintiff: 
held,  that  in  such  a  case  the  action  may  be  maintained.^ 

*565    *Error  from  Douglas  district  court. 

Action  by  Thacher,  as  plaintiff,  to  recover  for  damages  sus- 
tained to  17  of  the  35  head  of  cattle  mentioned  in  the  contract  set 

^Bame  principle  applied,  Carter  ▼.  George,  80  Kan.  48;  S.  C.  1  Pac.  Rep:  58; 
i^iMs  City,  St.  J.  &  a  B.  R.  Co.  y.  Simpson,  80  Kan.  649;  S.  C.  2  Pac.  Rep.  821; 
Tracy  y.  Qunn,  20  Ean.  512;  after  a  written  contract  is  executed,  it  is  competent 
to  sbow  by  parol  evidence  that  both  of  the  contracting  parties  were  agents  for 
other  persons,  and  acted  as  such  in  making  the  contract,  Nutt  ▼.  Humphrey,  82 
Kan.  100;  S.  C.  8  Pac.  Rep.  787;  see  Butler  ▼.  Kaulback,  8  Ean.  451,  and  note;  as 
to  knowledge  of  agent  affecting  principal,  see  note  t6  Huff  v.  Farwell,  25  N.  W. 
Rep.  255. 
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out  in  the  case  of  St.  Louis,  E.  G.  <&  N.  By,  C!o,  v.  Piper,  ante,  *506, 
*510.  Thacher  had  judgment  at  the  September  term,  1873,  of  the 
district  court. 

Pratt  d  Ferrey,  for  plaintiff  in  error. 

Thaoher  was  not  one  of  the  contracting  parties,  nor  an  assignee, 
and  could  maintain  no  action  for  damages  for  its  breach.  Whether 
parol  testimony  could  have  been  admitted  to  show  that  Piper  was  but 
an  agent  in  making  this  contract,  and  Thacher  the  gole  principal^  it 
is  unnecessary  to  discuss,  as  no  such  claim  was  made.  While  the 
most  respectable  courts  of  England  and  of  the  United  States  have 
differed,  and  sti'l  do  differ,  upon  this  question,  and  although  the 
weight  of  authority  in  numbers  is  with  the  affirmative,  yet  no  case, 
we  believe,  can  be  found  where  parol  testimony  was  admitted  to  show 
that  a  written  contract  was  made  partly  for  the  benefit  of  one  named 
therein  as  principal,  and  partly  for  the  benefit  of  an  undisclosed  prin- 
cipal, so  AS  to  give  to  each  a  separate  right  of  action.  To  admit 
such  testimony  would  be  to  subject  a  party  contracting,  as  he  sup- 
poses, with  but  one  person,  to  as  many  different  claims  and  suits  as 
the  subject  of  the  contract  would  admit  of.  Fenly  v.  Stewart,  5 
Sandf •  10 1 .  The  district  court  held  that  the  defendant  in  error  could 
show  by  parol  that  this  contract  was  made  partly  for  himself,  and 
maintain  an  action  upon  it  for  each  part,  and  this  we  think  was 
error. 

Thacher  dt  Stephens,  for  defendant  in  error. 

All  actions  must  be  prosecuted  in  the  name  of  the  real  party 
*566  in  interest.  As  to  the  cattle  of  Thacher,  Piper  could  *not 
maintain  an  action,  or,  if  he  could,  it  would  inure  to  the  ben- 
efit of  the  real  party  owning  them,  and  he  would  only  be  a  nominal 
party.  But  no  objection  was  raised  in  the  court  below  that  Thacher 
was  not  the  proper  party,  nor  that  Piper  was  a  necessary  party. 

Valentine,  J.  On  November  27,  1872,  G.  W.  Piper  shipped  thir- 
ty-five head  of  cattle  from  Kansas  City  to  Chicago,  under  a  written 
contract  between  himself  and  the  plaintiff  in  error,  a  copy  of  which 
contract  will  be  found  in  the  case  of  this  same  plaintiff  in  error 
against  Piper,  recently  decided  in  this  court.  St.  Louis,  E.  C.  &  N. 
By.  Co.  V.  Piper,  ante,  *510.  Eighteen  head  of  said  cattle  belonged 
to  Piper,  and  the  other  seventeen  head  belonged  to  the  defendant  in 
error,  S.  0.  Thacher.  With  reference  to  these  seventeen  head  of 
cattle.  Piper  was  merely  the  agent  of  Thacher  for  their  transporta- 
tion and  sale.  There  were  delays  in  their  transportation  claimed  to 
have  been  caused  by  the  negligence  of  the  railway  company,  in  con- 
sequence of  which  delays  the  cattle  were  injured,  their  value  depre- 
ciated, and  extra  expenses  incurred.  Piper  and  Thacher  then  sued 
the  railway  company,  each  bringing  a  separate  action  for  his  own 
separate  loss,  and  eaoh  obtained  a  judgment  against  the  railway 
company.    The  railway  company  then  brought  both  of  the  cases  to  this 
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«oart  for  review.  We  have  already  decided  Piper*8  case,  and  in  that 
decision  have  disposed  of  every  legal  question  involved  in  this  case 
except  one.  That  qaestion  is  whether  Thacher  can  maintain  a  sep- 
arate action  for  his  own  separate  loss,  notwithstanding  the  fact  that 
the  railway  company  contracted  with  Piper  alone,  and  had  no 
knowledge  of  Tbacber^s  interest  in  the  transaction.  That  Piper 
could  alone  maintain  an  action  for  the  whole  loss,  including  that 
BQstained  by  Thacher  as  well  as  that  sustained  by  himself,  we  sup- 
pose  will  not  be  questioned;  for  "a  person  with  whom  or  in  whose 
name  a  contract  is  made  for  the  benefit  of  anotber    *    *     *    may 

bring  an  action  without  joining  with  him  the  person  fpr  whose 
*567    benefit  it  was  ^prosecuted.''     Civil  Code,  §  28.     But  whether 

what  might  be  a  single  cause  of  action  in  favor  of  Piper  may 
be  so  divided  as  to  give  to  Piper  and  Thacher  each  a  cause  of  action 
for  that  portion  of  the  loss  which  each  has  severally  sustained,  is  the 
question  now  to  be  considered  by  this  court.  If  Thacher  had  owned 
all  the  cattle,  instead  of  only  a  portion  of  them,  be  could  unquestion- 
ably have  maintained  an  action  for  the  whole  loss  sustained;  for  it  is 
generally  conceded  that  under  our  Code,  as  well  as  in  equity,  where 
a  contract  is  made  by  an  agent  for  the  benefit  of  his  principal,  the 
principal  may  sue  on  the  contract,  even  though  the  agent  may  also 
have  the  right  to  sue,  and  even  where  the  contract  is  made  in  the 
name  of  the  agent,  and  the  prlncipars  name  is  not  disclosed.  Erick- 
8onv.  Compton,  6  How.  Pr.  471;  Union  India  Rubber  Co.  v.  Tom- 
linson,  1 E.  D.  Smith,  364;  Morgan  v.  Eeid,  7  Abb.  Pr.  215;  Thomp- 
son V.  Thompson,  4  Ohio  St.  333;  Brooks  v.  Mintum,  1  Cal.  481; 
Raiz  V.  Norton,  4  Cal.  358.  The  principal,  in  every  such  case,  is 
'the  real  party  in  interest,"  and  under  our  Code  the  rule  is  that  "every 
action  must  be  prosecuted  in  the  name  of  the  real  party  in  interest.'' 
Code,  §  26.  Every  action  allowed  to  be  prosecuted  in  any  other  man- 
ner constitutes  an  exception  to  a  general  rule. 

Bat  these  exceptions  are,  generally,  not  exclusive.  For  instance, 
there  are  many  actions  that  may  be  prosecuted  in  the  name  of  the 
agent,  or  in  the  name^f  the  principal,  at  the  election  of  the  parties; 
and  if  Thacher  had  owned  all  the  cattle  in  this  case,  this  unques- 
tionably would  be  one  of  such  actions.  1  Waite,  Pr.  96.  Thiq 
should  be  so;  for,  on  the  one  hand,  there  are  many  cases  where  the 
principal  resides  in  another  state,  and  could  not  well  attend  person- 
ally to  the  snit  himself ;  and,  on  the  other  hand,  there  are  other  cases 
where  the  agent  may  have  been  discharged,  and  no  longer  has  any 
interest  in  the  principal's  affairs.  Indeed,  the  agent's  interests  may 
become  hostile  to  those  of  the  principal's,  and^  in  such  a  case,  it 
would  not  be  well  for  the  agent  alone  to  have  the  power  to  prosecute 

the  action  for  the  principal.  In  the  present  case  Piper's 
*568    agency  ceased  when  he  ^shipped  said  cattle  to  Chicago  and 

sold  them,  and  it  would  seem  absurd  that  he  alone  could  sue 
for  Thacher's  loss.     Suppose  he  should  neglect  or  refuse  to  sue,  would 
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Thacher  be  without  a  remedy?    And  having  no  interest  in  Tbacher's 
loss,  he  might  well  neglect  or  refuse  to  sne.     As  the  railway  com- 
pany were  liable  on  only  one  contract,  and  as  both  Piper's  and 
Thacher's  actions  were  prosecuted  in  the  same  court,  and  at  the  same 
time,  it  is  possible  that  the  railway  company  could  have  compelled  a 
consolidation  of  the  two  suits;  or  it  is  possible  that  they  could  have 
compelled  Thacher  to  make  Piper  a  party,  either  plaintiff  or  defend- 
ant,  in  Thacher's  suit.     But  none  of  these  questions  having  been 
raised  in  the  court  below,  we  do  not  choose  to  decide  them  now. 
There  was  no  attempt  made  to  consolidate  the  two  suits;  there  was 
no  attempt  made  to  make  Piper  a  party  in  Thacher's  suit;  and  there 
was  no  claim  made  that  there  was  any  defect  of  parties,  either  plain- 
tiff or  defendant.     The  suit  was  tried  upon  its  merits,  and  upon  its 
merits  Thacher  recovered  the  judgment  of  which  the  plaintiff  in  error 
now  complains;  and,  under  the  circumstances  of  this  case,  we  think 
that  the  judgment  was  correct,  and  that  the  court  below  did  not  err 
in  rendering  the  same.     And,  by  allowing  Thacher  to  recover,  it  can 
hardly  be  said  that  it  is  a  division  of  a  single  cause  of  action  into 
two  separate  causes  of  action.     It  is  true  that  the  contract  under 
which  both  Piper's  and  Thacher's  causes  of  action  arose  is  a  single 
contract,  yet,  as  the  cattle  belonged  to  separate  owners,  the  railway 
company,  by  causing  the  cattle  to  be  injured,  created  two  causes  of 
action, — one  in  favor  of  Piper,  and  the  other  in  favor  of  Thacher; 
and  each  was  created  at  the  same  time,  neither  having  precedence  of 
the  other  with  regard  to  time.    And  the  rule  is,  as  we  have  before  seen, 
that  Thacher  should  sue  for  his  own  loss,  although  by  way  of  ex- 
ception to  the  rule  Piper  might  also  sue  for  Thacher's  loss,  if  Thacher 
himself  had  not  done  so.     But  if  Piper  should  have  sued  for  both  his 
own  loss  and  that  of  Thacher's,  in  the  same  suit,  and  as  one  cause 
of  action,  it  would  properly  have  been  the  consolidation  of  two 
*569     causes  of  action.     To  recapitulate :    The  'railway  company, 
by  injuring  the  cattle,  created  two  causes  of  action.    These 
may  be  prosecuted  separately  by  the  respective  owners  of  the  cattle, 
or  may  be  consolidated  and  prosecuted  by  Piper  alone.     But  even  if 
by  allowing  each  owner  of  the  cattle  to  prosecute  for  his  own  loss 
would  be  to  divide  a  single  cause  of  action  into  two  separate  causes 
of  action,  still  it  is  possible  that  such  a  thing  may  be  done.     In  New 
York  it  has  been  held  that  when  an  entire  demand  had  been  assigned 
in  parts,  to  several  persons,  the  assignee  of  one  of  the  parts  may 
maintain  an  action  to  recover  his  part.     Cook  v.  Genesee  Mut.  Ins. 
Co.,  8  How.  Pr.  614;  Field  v.  Mayor  of  New  York,  6  N.  Y.  179; 
Christie  V.  Herrick,  1  Barb.  Ch.  258,  269.     But  it  would  seem  in 
such  cases  that  all  persons  interested  in  the  matter  should  be  made 
parties  to  the  action,  if  any  party  should  demand  it. 

The  judgment  of  the  court  below  is  affirmed. 

(All  the  justices  concurring.) 
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CiTT  OF  Empobu  and  others  v.  H.  E.  Nobtoh  and  others.^ 

July  Term,  1874. 

I.  Statutory  Construction:  Constitutional  Law:  Bule.  A  law  may  be 
so  completely  at  variance  with  some  constitutional  provision  as  to  be 
absolutely  and  under  all  circumstances  void ;  or  it  may  be  valid  as  to 
some  classes  of  cases,  and  void  as  to  others ;  or  it  may  be  fairly  suscepti- 
ble of  two  constructions,  one  of  which  conflicts,  while  the  other  har- 
monizes, with  the  constitution.  In  the  first  class  of  cases  the  decisions 
would  be  uniformly  against  the  law,  and  all  rights  claimed  thereunder; 
in  the  second,  they  would  vary  with  the  class  of  the  case  for  which  the 
support  of  the  law  was  invoked;  while  in  the  third,  tliat  construction 
which  supports  would  be  preferred  to  that  which  destroys  the  law. 

8.  Mimioipal  Corporation :  Power  to  Belevy  Taxes :  Constitutional 

Law.    Section  41  of  chapter  100  of  the  Laws  of  1872,  which  purports  to 

grant  to  cities  of  the  second  class  power  in  all  cases  of  insufficient  levy 

or  assessment  to  relevy  and  reassess,  may  be  placed  in  the  second  class 

♦570  of  cases  above  named.    Pur*porting  to  cure  all  defects,  it  cures  all 

within  the  power  of  the  legislature  to  cure.     Though  containing  no 

restriction  on  the  power  to  levy  taxes,  it  is  not  in  conflict  with  section  5 

of  article  12  of  the  constitution. 

8.  Taxation:  IiOgislative  Power:  Curative  Aots.  Where  the  original 
purpose  for  which  the  power  of  taxation  is  invoked  is  one  of  the  ordinary 
purposes  of  municipal  government, and  with'in  the  powera  granted;  and 
where  there  is  no  fraud  or  oppression  in  the  creation  of  the  debt  or  bur- 
den, and  no  inequality  or  injustice  in  the  apportionment  of  the  tax: 
hdd^  that  the  legislature  can,  by  subsequent  enactment,  cure  any  de- 
fect in  the  proceedings  to  collect  the  tax  which  it  could  in  the  first  in- 
stance, by  prior  enactment,  have  made  immateriaL 

i :  Belevy  of  Taxes:   Municipal   Corporations.     The  city  of 

Emporia^  a  city  of  the  second  class,  was  authorized  to  improve  its  streets. 
It  caused  one  to  be  curbed,  guttered,  and  m^icadamized.  It  attempted 
to  assess  and  collect  the  cost  thereof  from  the  adjoining  lots,  but  failed, 
owing  entirely  to  the  fact  that  no  estimate  of  the  cost  had  been  made  by 
the  engineer  and  submitted  to  the  council  prior  to  the  contracts  there- 
for. Subsequently,  by  general  law.  the  legfislature  authorized  a  reassess- 
ment  and  relevy  by  cities  of  the  second  class  in  all  cases  of  prior  insuffi- 
cient assessment  and  levy.  Held,  that  this  cured  the  defect  caused  by 
the  omission  of  the  estimate,  and  that  the  city  could  proceed  to  reassess 
and  collect  the  taxes  therefor. 

Error  from  Chase  district  court. 

This  action  was  first  commenced  in  Lyon  district  court,  in  October, 
1871,  by  Norton  and  twelve  others,  as  plaintiffs,  against  the  county 
clerk  and  county  treasurer  of  Lyon  county,  to  restrain  the  collection 
of  assessments  levied  to  pay  contractors  for  macadamizing,  curbing, 
^d  gnttering  Commercial  street,  in  the  city  of  Emporia.  The  city 
of  Emporia  was  not  then  a  party.    In  April,  1872,  judgment  was 

J^This  case  again  in  court,  16  Kan.  ^6.    See  Sanders  v.  Greenstreet,  28  Ean. 
^1  for  a  difcosaion  of  legislative  power  to  pass  curative  acts,  etc. 
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rendered  for  plaintiffs  below,  and  injunction  made  perpetual*     The 
case  was  brought  here  on  error  at  July  term,  1872,  and  reversed.     10 
Ean.  *491.     In  the  mean  time  the  legislature  had  passed  a  special 
act  attempting  to  make  valid  the  assessments  in  question.     Laws 
1872,  p.  13;  10  Kan.  *503,  *605.     On  June  14  and  June  28,  1872, 
under  section  35  of  the  new  city-charter  act  passed  February  28, 
1872,  (Laws  1872,  c.  100,)  the  city  council,  by  ordinances,  provided 
for  issuing  "street  bonds"  to  pay  the  contractors  for  balance  due  for 
the  said  improvements  under  their  contracts,  and  immediately  there- 
after issued  the  bonds  as  provided  in  said  ordinances ;  and 
*571     •in  August  following  said  city  council,  to  pay  said  contractors, 
and  to  meet  and  pay  oS  the  bonds  when  the  same  should  ma- 
ture, relevied  said  special  assessments  or  taxes  upon  the  said  plain- 
tiff's said  several  lots,  under  section  41  of  said  city-charter  act.     In 
February,  1873,  plaintiffs  filed  amended  petition,  being  verbatim  the 
original  petition,  with  the  addition  of  the  City  of  Emporia  and  its 
officers  as  defendants,  to  meet  the  decision  of  this  court  in  Gilmore 
V.  Fox,  10  Kan.  *509.     The  defendants  answered — First,  a  general 
denial;  second,  the  regularity  of  proceedings  on  the  part  of  the  city 
council,  including  making  and  submission  to  council  of  estimates  by- 
city  engineer,  the  special  act  of  the  legislature,  and  the  relevy  of  said 
assessments.     The  cause  went  to  Chase  county  on  change  of  venue, 
and  was  there  tried  at  the  October  term,  1873.     The  district  court 
found  against  defendants,  finding  that  no  estimate  was  made;  that 
all  the  exhibits  attached  to  defendants'  answer  were  duly  executed ; 
that  the  special  act  was  passed,  and  referred  to  the  assessments  in 
question;  that  the  relevy  was  made  as  alleged;  but  held  the  special 
act  void,  and  that  the  relevy  could  not  cure  the  want  of  such  estimate ; 
and  therefore  rendered  judgment  against  defendants  below,  making 
the  injunction  perpetuaL 

J.  Jay  Buck,  for  plaintiffs  in  error. 

The  special  act  of  the  legislature  (Laws  1872,  p.  13)  made  these 
assessments,  as  at  first  levied  in  1 871..  valid  and  binding,  and  cured  the 
omission  of  the  engineer's  estimate,  which  is  the  only  omission,  error, 
or  irregularity  found  by  the  court.  I  wish  to  enter  upon  the  discus- 
sion of  this  first  point  unembarrassed,  and  therefore  refer  the  court  to 
its  former  decision  herein,  (10  Ean.  *503,)  where  I  attempted  to  raise 
this  question;  but  the  court  held  that  the  supplemented  answer  then 
filed  'Vas  a  separate  and  independent  pleading,''  and  as  it  "did  not 
deny  any  allegations  of  the  plaintiffs'  petition/'  and  as  '*the 
*572  allegations  of  the  petition  were  substantially  that  ^certain  per- 
sons voluntarily,  and  without  any  authority,  macadamized, 
curbed,  and  guttered  Commercial  street,  and  that  afterwards  the  city 
authorities  levied  an  assessment  on  the  adjacent  or  abutting  lot- 
owners  to  pay  for  the  same,  at  the  time  the  work  was  done,  (accord- 
mg  to  the  allegations  of  the  petition,)  neither  the  city  of  Emporia  nor 
the  lot-owners  were  liable  to  pay  for  the  same;"  and  also  to  the  con-* 


CITY  OF  ElCPOaiA  V.  NORTON.  425 

clnding  remarks  upon  that  point :  "All  that  we  now  decide  is  that  the 
legislature  cannot  pass  a  special  act  which  will  care  all  such  irregu- 
larities." An  examination  of  the  present  answer  will  show  a  denial 
of  every  allegation  of  the  petition,  (except  the  city's  organization,)  and 
the  findings  will  show  every  legal  step  taken  except  the  estimate^ 
Hence  this  "voluntary"  and  charitable  work,  pro  bofio  publico,  evapo- 
rates. The  allegations  of  the  petition  are  not  only  denied  in  the 
answer,  bat  are  wholly  and  absolutely  disproved  by  the  findings,  and 
the  exhibits  which  are  a  part  of  the  findings,  so  far  as  material.  In 
this  connection,  see  City  of  New  Haven  v.  Fair  Haven  &  Westville 
R.  Go.,  88  Conn.  422. 

As  it  must  be  conceded  that  both  statutes  under  which  the  city 
claims  are  within  the  province  and  scope  of  legislation,  let  us  con- 
sider the   two  points  upon  which  the  city  relies.     The  special  act 
made  these  assessments  valid.     Gooley,  Const.  Lim.  371,  379;  Dill. 
Man.  Corp.  288 ;  Drexel  v.  Com.,  46  Pa.  St.  38;  State  v.  City  of  Cin- 
cinnati, 20  Ohio  St.  35;  Sevier  v.  Holliday,  2  Ark.  627;  Sticknoth's 
Estate,  7  Nev.  223 ;  Thomson  v.  County  of  Lee,  3  Wall.  827;  Waldo 
V.  Portland,  33  Conn.  371;  Bartholomew  v.  Harwinton,  Id.  410; 
Stewart  v.  County  of  Polk,  30  lowa^  9;  Merryman  v.  David,  31  111. 
405 ;  Edmunds  v.  Goodins,  24  Ind.  173 ;  King  v.  City  of  Portland,  2 
Or.  146;  People  v.  County  of  Ingham,  20  Mich.  95;  May  v.  Hold- 
ridge,  23  Wis.  "98;  Dean  v.  Charlton,  Id.  590;  Brewster  v.  City  of 
bjracuse,  19  N.  T.  116,  118;  Bradley  v.  Lee,  88  Cal.  366;  Kunkle  v. 
lown  of  Franklin,  13  Minn.  128,  (Gil.  119;)  National  Bank  v.  City 
of  Tola,  9  Kan.  *696.     The  principle  established  by  these  authorities 
is  that  no  man  can  have  a  vested  right  in  escaping  his  proportion  of 
equitable  tax  or  assessment ;  that  it  is  against  the  policy  of  the  law 
for  him  to  permanently  enjoy  such  exemption  from  his  share  of  the 
public  burden ;  that  what  the  legislature  might  have  dispensed  with, 
it  may  cure  by  retroactive  legislation;  that  any  ratification  by  a  legis- 
lature is  good  if  the  original  defect  is  merely  lack  of  legislative  con« 
sent,  and  even  if  it  were  void  ab  initio.     Dean  v.  Charlton,  23  Wis. 
590;  8.  C.  27  Wis.  522;  Lucas  v.  San  Francisco,  7  Gal.  463; 
•573    People  ▼.  Swift.  31  *Cal.  26;  White  W.  Val.  C.  Co.  v.  Vallette, 
21  How.  414.     In  the  case  at  bar  the  "established  principle" 
of  taxation  was  followed  and  adhered  to;  the  tax  was  levied  for  an 
"authorized  purpose;"  the  work  was  done  "according  to  contract;" 
it  was  ''well  done,  and  done  cheaply,  and  was  a  valuable  and  lasting 
improvement ;''  and  the  plaintiffs  below  do  not  even  complain  of 
an  unjust  tax.     Hence  the  injunction  should  have  been  dissolved. 
The  city  council  "are,  in  fact  and  in  law,  agents  for  the  property 
ovners,"  and  fairly  and  fully  protected  the  plaintiff's  interests  in 
the  premises.     Warden  v.  County  of  Eond  du  Lac,  14  Wis.  618; 
Cameron  v.  Cameron,  15  Wis.  9;  Hasbrouck  v.  City  of  Milwaukee, 
17  Wis.  284;  and  see,  especially,  Haimewinkle  v.  Georgetown,  15 
Wall.  647. 
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This  special  act  Tiolates  neither  section  17,  art.  3,  nor  section  1, 
art.  12,  of  our  constitution.  While  many  authorities  can  be  cited, 
we  think  the  following  conclusive  that  it  is  not  objectionable  as  a 
special  act:  Walker  v.  City  of  Cincinnati,  21  Ohio  St.  14;  Bemal  v. 
Hovious,  17  Cal.  647;  Hall  v.  Bray,  61  Mo.  288;  State  v.  Hitchcock, 
1  Kan.  *178;  Jones  v.  State  of  Kansas,  Id.  *273;  State  v.  Thomp- 
son, 2  Kan.  *432 ;  National  Bank  v.  City  of  lola,  9  Kan.  *690;  Beach 
y.  Leahy,  11  Kan.  ''^23.  It  does  not  violate  art.  12,  §  1.  City  of 
Wyandotte  v.  Wood,  6  Kan.  *603;  Land  G.  By.  v.  County  of  Coflfey, 
6  Kan.  ♦266;  National  Bank  v.  City  of  lola,  9  Kan.  ♦692;  Stick- 
noth's  Estate,  7  Nev.  223;  Schenley  v.  Com.,  36  Pa.  St.  29;  Shaw 
V.  Norfolk  Co.  E.  Co.,  6  Gray,  180 ;  McCallie  v.  Chattanooga,  3  Head, 
317;  Lemon  v.  Johnson,  6  Dana,  400;  Robinson  v.  Gardiner,  18 
Grat.  614.  The  only  power  the  city  of  Emporia  ever  assumed  to  ex- 
ercise in  the  premises  was  to  improve  and  make  passable  the  busi* 
ness  street  of  the  city,  and  assess  the  expenses  thereof  on  the  adjoin- 
ing lots;  and  that  power  it  has  possessed  ever  since  its  organization, 
in  1870.  This  special  act  does  not  assume  to  confer  a  new  power, 
nor  an  additional  power,  nor  any  power,  but  to  legalize  the  manner 
of  procedure,  and  waive  omissions  which  had  been  made  in  the  ex- 
ercise of  a  power  previously  granted,  and  this  it  is  competent  for  a 
legislature  to  do.  If  these  assessments  as  first  levied  in  1871  were 
invalid,  it  was  not  because  of  any  constitutional  ground,  nor  want 
of  power  generally,  but  for  "lack  of  legislative  consent,"  and  this  con- 
sent was  given  by  the  special  act. 

The  court  finds  that  the  city  made  the  contract  as  alleged,  and 
that  the  work  was  done  accordingly, — well  done,  done  cheaply, — and 
was  a  valuable  and  lasting  improvement:  hence  the  city  was  liable 
in  the  first  instance.  This  is  not  a  case  of  tUtrcuvires.  Now, 
♦674  as  the  city,  under  the  law  of  1868,  had  full  ♦power  (if  the  es- 
timate bad  been  made)  to  do  all  that  it  did  do,  and  as  the 
making. of  an  estimate  was  only  necessary  because  the  legislature  had 
required  it,  and  was  in  no  sense  constitutionally  or  naturally  neces- 
sary, it  follows  that  the  legislature  might  waive  and  cure  that  defect, 
and  that,  too,  without  "conferring"  any  **power"  whatever.  It  will  be 
borne  in  mind  that  this  is  a  case  where  the  property  was  "subject  to 
taxation,"  the  tax  a  proper  and  equitable  one,  and  the  levy  not  ex- 
cessive, and  where  plaintiffs  attempt  no  equitable  showing. 

In  the  former  decision  in  this  case  it  was  conceded  "that  the  leg- 
islature may,  in  some  crises,  pass  special  curative  laws  for  corpora- 
tions." This  language  cannot  mean  that  the  legislature  may  by 
special  act  simply  cure  irregularities,  because  mere  irregularities  will 
not  be  noticed  by  the  court  in  suits  to  enjoin  the  collection  of  taxes. 
Missouri  Biver,  Ft.  S.  &  G.  B.  Co.  v.  Morris,  7  Kan.  ♦281;  Kansas 
Pac.  By.  Co.  v.  Bussell,  8  Kan.  ^661 ;  Parker  v.  Ghalliss,  9  Kan.  ^165 ; 
Adams  v.  Beman,  10  Kan.  ^37;  City  of  Lawrence  v.  Killam,  11  Kan. 
♦499;  City  and  County  of  San  Francisco  v.  Certain  Beal  Estate,  43 
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Cal.  517;  Stoddert  y.  Ward,  31  Md.  562.  And  to  say  that  the  leg- 
islature might  only  cure  what  the  courts  would  disregard,  is  equiv- 
alent to  denying  the  legislature  any  "curative"  power  by  special  act. 

The  relevy  made  these  assessments  legal,  valid,  and  binding  liens 
on  plaintiffs'  lots.  It  will  be  remembered  that  the  district  court  finds 
"that  a  relevy  of  said  taxes  and  assessments  was  made  as  alleged  in 
said  defendants'  said  answer;"  hence  it  was  made  under  section  41, 
Laws  1872,  p.  204,  and  in  accordance  with  the  provisions  of  that 
section.  See,  in  this  connection,  proviso  to  section  35,  Laws  1872,  p. 
203,  and  State  v.  City  of  Wyandotte,  4  Kan.  434.  This  section  41 
certainly  covers  the  want  of  an  estimate,  which  is  the  only  thing 
shown  at  all  irregular;  and  the  cases  above  cited  are  conclusive  that 
it  is  ?Fithin  legislative  power  to  enact  this  section.  That  the  relevy 
was  proper,  and  cured  all  defects,  see,  in  addition  to  the  above-cited 
cases,  the  following :  Jackson  v.  Lodge,  36  Gal.  41 ;  Hackett  v.  Bich- 
aids,  13  N.  T,  140;  Mclnemy  v.  Eeed,  23  Iowa,  410;  Howell  v.  City 
of  Buffalo,  37  N.  Y.  268;  McCulloch  v.  State  of  Maryland,  4  Wheat. 
428;  State  v.  City  of  Newark,  34  N.  J.  236, 

I  concede  from  the  ''findings"  in  this  case  that  the  levy,  when  made 
in  1871,  for  these  local  improvements,  was  void  as  to  the  abut- 
*575  ting  lot-owners,  because  the  estimate  was  not  made.  *But 
the  contracts  between  the  city  and  contractors  were  valid ;  and 
the  contractors  could  have  sued  the  city  on  those  contracts  for  the 
work,  according  to  their  terms.  It  was  fully  in  the  power  of  the  city 
to  do  just  this  work,  and  make  just  these  contracts.  It  was  the  city, 
and  not  the  lot-owners,  that  these  contractors  looked  to  for  their  pay, 
and  the  city  has  already  paid  them ;  and  a  relevy  under  said  section 
41  of  the  new  city-charter  act  was  not  only  valid,  but  was  mere  justice 
to  reimburse  the  city.  Of  the  many  reasons  which  are  given  by  the 
courts  for  upholding  these  reassessments,  perhaps  that  in  Warden  v. 
County  of  Fond  du  Lac,  14  Wis.  618,  is  as  satisfactory  as  any,  in 
which  case  it  is  said  that  such  tax  ''is  a  debt  due  the  government, 
which  the  owner  of  the  property  has  no  more  right  in  equity  and  con- 
science to  withhold  than  the  most  sacred  debt  of  a  private  nature." 

£.  Af.  Ruggles,  for  defendants  in  error. 

The  plaintiffs  in  error  hang  their  case,  as  they  themselves  state  in 
their  brief,  on  two  propositions,  viz. :  (1)  The  special  act  of  the  leg- 
isUtnre  (Laws  1872,  p.  13)  made  these  assessments,  as  at  first  levied 
in  1871,  valid  and  binding,  and  cured  the  omission  of  the  engineer's 
estimate,  which  is  the  only  omission,  error,  or  irregularity  found  by 
the  court;  and  (2)  the  relevy  in  August,  1872,  made  these  assess- 
ments valid  and  subsisting  liens  upon  the  property  in  question.  Of 
these  in  their  order. 

In  order  to  get  a  full  understanding  of  the  matter,  it  will  be  well 
to  refer  to  the  statute  in  force  in  1871  in  relation  to  the  necessity  for 
in  OBtimate  by  the  city  engineer  of  the  cost  of  any  proposed  work  be- 
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fore  a  ooutract  should  be  let  therefor.    The  section  of  the  statute  is 
as  follows,  (Gen.  St.  p.  169 :) 

**Sec.  81.  Before  the  city  council  shall  make  any  contract  for  build- 
ing bridges  or  sidewalks,  or  for  any  work  on  streets,  or  for  any  other 
work  or  improvement,  an  estimate  of  the  cost  thereof  shall  be  made 
by  the  city  engineer,  and  submitted  to  the  council ;  and  no  contract 
shall  be  entered. into  for  any  work  or  improvement  for  a  price  exceed- 
ing such  estimate ;  and  in  advertising  for  bids  for  any  such 
*576    work,  the  council  *shall  cause  the  amount  of  such  estimate  to 
be  published  therewith." 
The  court  below  found,  as  matters  of  fact,  that  the  city  engineer 
never  made  any  estimate  of  the  cost  of  the  work,  and  that  the  con- 
tract for  the  macadamizing  was  let  to  Brown,  and  the  contract  for 
the  curbing  and  guttering  was  let  to  Chaplin.     No  estimate  ever  hav- 
ing been  made  by  the  city  engineer,  or  any  one  for  him,  of  course  it 
follows  that  the  above  contracts  for  said  work  were  entered  into  with- 
out an  estimate  being  first  made.     We  suppose  it  cannot  be  success- 
fully questioned  that  the  making  of  an  estimate  by  the  city  engineer 
of  the  cost  of  the  proposed  work  was  a  condition  precedent  to  the  let- 
ting of  a  valid  contract, — a  statutory  requirement  absolutely  necessary 
to  he  performed  in  order  to  form  a  valid  basis  for  proceedings  to  sub- 
ject the  property  of  abutting  lot-owners  to  the  cost  of  doing  said  work^ 
and  without  which  the  contracts  for  said  work,  and  all  proceedings 
thereafter  had  in  relation  to  said  work,  including  the  levy  of  the 
special  assessments  upon  the  property  of  defendants  in  error  to  pay 
for  the  same,  were  absolutely  void,  at  least  so  far  as  the  abutting  lot- 
owners  were  concerned.     Indeed,  plaintiffs  in  error  impliedly  admit 
such  to  be  the  case,  but  seek  to  avoid  its  effect  by  claiming  (1)  that 
the  special  act  of  1872  (Laws  1872,  p.  13)  made  the  first  assessments, 
levied  in  1871,  valid  and  binding;  and  (2)  that  the  second  assess- 
ment or  relevy,  made  in  August,  1872,  as  they  claim  under  section  41, 
Laws  1872,  p.  204,  was  valid  and  binding.     As  to  the  effect  of  the 
failure  to  have  an  estimate  made,  we  refer  the  court  to  the  case  of 
City  of  Leavenworth  v.  Rankin,  2  Kan.  •357,  as  being  precisely  an- 
alogous to  the  case  at  bar.    The  court  in  that  case  uses  this  language, 
(2  Kan.  *371 :)  "When  the  law  prescribes  a  prerequisite  to  their  [the 
city  council's]  ability  to  contract,  the  obligation  to  observe  it  cannot, 
with  impunity,  be  disregarded ;  nor  will  a  subsequently  attempted 
ratification  cure  the  defect.     Such  a  construction  would  render  nu- 
gatory the  most  salutary  safeguards,  and,  in  effect,  make  municipal 
corporations  omnipotent.     They  must  contract,  if  at  all,  within 
*677     •the  prescribed  limits,  and  according  to  the  prescribed  forms." 
We  suppose  that  in  the  case  above  quoted,  and  in  the  case  at 
bar,  the  contractors  might,  perhaps^  recover  on  a  quantum  meruit 
against  the  city, — not  upon  the  contract,  nor  under  or  by  virtue  of 
It,  nor  the  price  stipulated  in  it,  nor  any  other  particular  price;  but  if 
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recovery  could  be  bad  at  all  against  the  city,  it  shonld  be  the  value  of 
the  benefit  of  the  work  to  the  city,  and  because  the  city  had  accepted  it ; 
and  when  snch  an  action  is  broaghi,  the  question  whether  the  work  was 
"well  and  cheaply  done, "  whether  it  was  "necessary, "  or  whether  it  was 
a  "lasting  and  valuable  improvement,"  will  form  proper  subjects  of  in- 
vestigation, but  not  till  then.  We  utterly  deny  that  abutting  lot-owners 
can  be  made  liable,  or  their  property  taken  either  by  taxation  or  other- 
wise, anlesB  the  forms  of  law  in  force  at  the  time  the  property  is  sought 
to  be  made  subject  to  the  charge  are  at  least  substantially  complied 
with,  when  such  forms,  as  in  the  present  case,  go  to  the  very  foun- 
dation of  the  right  to  incur  the  liability  at  all.  Dean  v.  Charlton,  28 
Wis.  610;  Welker  v.  Potter,  18  Ohio  St.  87,  88;  People  v.  Davis, 
61  Barb.  469. 

Bat  it  is  said  by  plaintiffs  in  error  that  the  special  act  (Laws  1873, 
p.  13)  heals  and  cures  the  original  defect.  To  this  we  answer — Firsts 
the  legislature  bad  no  constitutional  power  to  pass  such  an  act;  and, 
second,  the  act  by  its  terms  does  not  purport  to  attempt  to  cure 
the  omission  of  the  city  engineer  to  make  an  estimate  as  required 
by  law.  It  seems  to  us  clear  that  said  special  act  is  in  violation  of 
section  1,  art.  12,  of  our  state  constitution.  That  the  act  in  ques- 
tion is  a  special  act  seems  to  be  beyond  all  controversy.  It  refers  to 
the  city  of  Emporia  alone,  and  to  no  other  city  of  the  second  class 
in  the  state.  That  the  above  constitutional  provision  refers  to  and 
embraces  cities,  is  settled  by  the  cases  of  City  of  Atchison  v.  Bar* 
iholow,  4  Kan.  *124;  City  of  Wyandotte  v.  Wood,  6  Kan.  *607;  Gil- 
more  V.  Norton,  10  Kan.  *491;  National  Bank  v.  City  of  lola,  9 
Kan.  *689.  Then  the  question  remains,  did  the  above  special  act 
confer  corporate  powers  ?  We  answer,  clearly  so.  The  act,  in  effect, 
sajB  that  in  every  other  city  of  the  second  class  in  the  whole  state  of 

Kansas  the  city  engineer  must  make  an  estimate  of  the  cost  of 
*578    work  of  the  kind  in  question  before  a  contract  for  the  *per- 

formance  of  it  can  be  entered  into,  but  the  city  of  Emporia  can 
enter  into  such  contract  notwithstanding  no  estimate  was  ever  made; 
which,  as  we  have  before  seen,  is  a  condition  precedent  to  the  mak- 
ing of  any  valid  contract  at  all.  The  proposition  that  such  an  act 
doesnot  confer  corporate  power  is  so  ridiculous  that  to  state  it  is  its  own 
refatation,  (Gilmore  v.  Norton,  10  Kan.  *503;)  and  as  to  the  power 
o{  the  legislature  to  pass  such  an  act,  making  abutting  lot-owners  li- 
able, eee  Baltimore  v.  Horn,  26  Md.  194. 

This  special  act  is  also  in  violation  of  section  17,  art.  2,  of  our  con- 
stitution. In  effect  it  says  that  the  general  statutes  of  the  state  in 
elation  to  cities  of  the  second  class  shall  have  a  uniform  operation  in 
d  and  every  of  snch  cities  throughout  the  state,  except  in  the  city  of 
Emporia ;  and  to  hold  such  an  act  valid  is  to  say  that  the  legislature 
^Ji  by  special  act,  limit  the  uniform  operation  throughont  the  state 
<>i  a  general  law.  This  proposition  also  is  too  ridiculous  to  be  dis- 
ciused.    As  to  such  an  act,  see  Darling  v.  Bodgers,  7  Kan.  *592; 
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Gilmoie  v.  Norton,  supra.  All  the  cases  pited  in  plaintiffs'  brief,  where 
such  acts  have  been  held  valid,  are  in  states  where  there  are  no  such 
constitutional  restrictions  as  in  our  state.  The  learned  counsel  for 
plaintiffs  in  error  refers  the  court  particularly  to  Hannewinkle  y. 
Georgetown,  15  Wall.  547.  That  case  decides  that  an  injunction  will 
not  lie  to  restrain  the  collection  of  a  tax  on  the  soU  ground  of  the 
illegality  of  such  tax;  and  so  this  court  has  decided  in  Barnes  v.  City 
of  Atchison,  2  Ean.  *489;  and  such  was  and  is  the  equity  rule. 
But  after  the  decision  in  Barnes  v.  City  of  Atchison,  supra^  and  in 
consequence  thereof,  such  an  action  is  provided  for  and  authorized  by 
express  statutory  enactment.  Civil  Code,  §  253;  Laws  1867,  c.  74, 
§  1.  The  counsel  also  cites  several  other  authorities,  noticeable 
among  which  is  Beach  v.  Leahy,  11  Ean.  *23.  This  case  expressly 
holds  that  cities,  towns,  and  villages  are  corporations  proper,  and 
within  the  constitutional  prohibition  in  regard  to  special  acts;  and 
just  as  squarely  decides  that  counties,  townships,  and  school*districts 
are  merely  political  subdivisions,  and  not  within  the  purview  of 
*579  section  1,  *art.  12,  of  the  constitution.  We  conclude  that  the 
plaintiffs  in  error  "take  nothing''  by  the  special  act  of  1872. 

Said  special  act  of  1872  only  purports  to  cure  *' irregularities  and 
omissions"  on  the  part  of  the  mayor  and  councilmen.  That  this 
was  not  intended  to  obviate  the  consequences  of  a  non-performance 
of  a  condition  precedent,  see  Welker  v.  Potter,  18  Ohio  St.  85.  That 
the  legislature  only  intended  to  hear  irregularities  is  further  evidenced 
by  a  comparison  of  the  language  used  in  said  special  act,  and  that  in 
section  41  of  the  city  charter  act  providing  for  a  relevy. 

Now,  if  we  are  right  in  our  assumption  that  the  contract  under 
which  the  work  was  done  was  void  by  reason  of  no  estimate  having 
been  made  by  the  city  engineer,  and  if  said  special  act  is  void,  then 
we  suppose  it  will  be  conceded  that  the  relevy  made  in  August,  1872 
was  void  also,  unless  the  powers  given*  by  section  41  of  the  city  charter 
act  helped  the  matter  out.  To  give  this  section  the  construction 
claimed  by  plaintiffs  in  error,  (viz.,  that  no  matter  how  void  or  illegal, 
either  "for  want  of  sufficient  authority,  or  other  cause,"  a  tax  or  as* 
sessment  may  have  been,  let  the  city  council  make  a  relevy  and  the 
whole  thing  is  cured,)  is,  as  we  think,  to  bring  said  section  41  in  con- 
flict with  section  5  of  article  12  of  the  constitution,  and  thereby  render 
said  section  void.  That  there  must  be  some  restriction  in  any  act  of 
the  legislature  which  purports  to  confer  on  cities  the  power  of  tax* 
ation  or  assessment  has  been  decided  by  this  court.  HiueB  v.  City  of 
Leavenworth,  3  Ean.  *204.  If  the  city  council  of  any  city  can,  by  a 
single  relevy,  under  said  section  41,  cure  any  and  all  defects  arising, 
either  from  ''want  of  sufficient  authority  x)r  other  cause/'  then  we  say 
there  is  no  restriction.  If  this  court  shall  hold  that  that  construction 
or  effect  claimed  by  counsel  for  plaintiffs  in  error  of  said  section  41 
is  the  correct  one,  then  a  city  council  may  disregard  all  reatrictions, 
no  matter  how  wise  or  salutary,  or  how  well  calculated  for  the  pro- 
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tection  of  the  property  owner,  and  may  incur  any  and  all  manner  of 
indebtedness;  and  when  the  tax-payer  objects,  and  perhaps  seeks 

his  remedy  in  the  coarts,  the  council  may  let  the  matter  rest 
*580    until  the  next  annual  levy,  *make  a  relevy  of  the  void  tax,  and 

straightway  the  whole  thing  is  cured*  Such  a  doctrine  is 
monstrous,  and  cannot  be  the  law.  Besides,  the  learned  counsel  for 
plaintiffs  in  error  is  hardly  entitled  to  a  patent  for  his  invention  in 
dragging  forth  said  section  41  to  save  the  relevy.  The  same  pro- 
vision was  in  force  in  1871.  City  Charter  Act  1871,  c.  62;  Laws 
1S71,  §  20.  This  section  20,  at  a  first  glance,  does  not  seem  as  broad 
as  said  section  41  of  the  Laws  of  1872,  by  reason  of  the  omission  of 
the  word  "assessments'*  therefrom,  yet  we  find  that  the  word  "taxes," 
as  used  in  this  section  20  of  the  Laws  of  1871,  included  the  word 
"assessments,"  (Hines  v.  City  of  Leavenworth,  supra;)  and  that,  there- 
fore, said  section  20  of  the  act  of  1871  is  just  as  broad  in  its  scope  as 
said  section  41  of  the  act  of  1872.  Therefore  we  find  that  the  legis- 
lature in  enacting  said  section  41  did  not  intend  to  enact  any  new 
earative  act,  but  only  intended  to  re-enact  an  already  existing  law. 
Consequently  we  see  that  this  same  section  41  was  in  full  force  at  the 
time  of  the  first  levy  and  assessment  made  by  the  city  to  pay  for  this 
grading,  etc.  Therefore  we  submit  that  as  there  was  just  the  same 
power  and  authority  delegated  to  the  city  at  the  very  time  this  work 
was  done  for  the  city,  and  at  the  time  the  first  assessments  were  made 
b;  the  city  to  pay  for  it,  as  can  possibly  be  claimed  to  have  been  dele- 
gated and  given  to  the  city  by  the  subsequent  enactment  of  1872,  it 
follows  that  the  logic  of  the  position  of  plaintiffs  in  error  upon  this 
point  is  just  this:  that  though  the  section  of  the  constitution  above 
quoted  requires  the  legislature  to  restrict  the  power  of  cities  in  refer- 
ence to  *^taxation,  assessment,  borrowing  money,  contracting  debts,  and 
loaning  their  credit,**  and  that  although  the  legislature  had  fixed  the 
lestrictions  and  limitations  provided  for  by  this  provision  of  the  con- 
stitation  by  prohibiting  cities  from  doing  these  things,  or  any  of  them, 
unless  they  first  complied  with  these  restrictions  and  limitations  as 
conditions  precedent^  yet  all  that  was  necessary  for  a  city  to  do  in 
order  to  successfully  evade  this  provision  of  the  constitution,  and  the 

laws  of  the  legislature  enacted  for  the  purpose  of  enforcing  it, 
*531    was  to  go  on  and  exercise  the  power  *of  taxation,  assessment, 

borrowing  money,  contracting  debts,  loaning  its  credit,  with 
otter  disregard  to  restrictions  and  limitations  placed  upon  these  pow- 
ers by  the  constitution  and  the  acts  of  the  legislature,  (as  was  done  in 
the  ease  at  bar;)  and  when  these  powers  had  so  been  exercised  in  such 
utter  violation  of  the  laws  of  the  land,  all  that  such  a  city  need  do 
voold  be,  in  the  first  instance,  to  levy  a  tax  or  make  an  assessment 
to  pay  the  void  indebtedness  resultinjg  from  the  exercise  of  such 
powers  in  such  an  unlimited  and  unrestricted  manner,  and  then,  when 
the  tax-payers  against  whom  these  taxes  are  levied  refuse  to  pay,  the 
city  makes  a  relevy  or  a 'reassessment  under  section  20,  p.  151,  Laws 
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1871,  or  section  41,  Laws  1872,  p.  204,  and  the  whole  matter  be- 
eomes  at  once  cared,  and  the  indebtedness  made  valid,  and  thus  this 
constitutional  provision  is  sucessfolly  evaded.  If  this  be  the  proper 
construction  of  said  section  20  of  the  act  of  1871,  or  section  41  of  said 
act  of  1872,  or  if  these  sections  can  be  made  to  operate  to  produce 
such  a  result,  then  we  say  that  they  are  in  direct  conflict  with  said 
section  5  of  article  12  of  the  constitution,  whenever  such  a  construc- 
tion is  sought  to  be  given  to  them,  or  such  a  result  sought  to  be  pro- 
duced by  their  operation,  and  are  of  course  void,  to  the  extent  at  least 
of  producing  such  results.  Hines  v.  City  of  Leavenworth,  8  Kan. 
*204;  Poster  v.  City  of  Kenosha,  12  Wis.  616. 

It  of  course  follows  as  a  corollary  to  the  rule  laid  down,  by  this 
court  in  Hines  v.  City  of  Leavenworth,  3  Kan.  ^204,  that  any  law 
passed  by  the  legislature  to  evade  this  constitutional  provision  is  ab- 
solutely void  in  so  far  as  it  accomplishes  such  purpose;  and  that 
also,  when  any  construction  is  sought  to  be  given  to  any  law  of  the 
legislature  which  will  have  the  effect  of  giving  to  such  law  the  inten- 
tion of  evading  this  provision,  (as  is  sought  to  be  done  by  the  argu- 
ment of  plaintiffs  in  error  in  the  case  at  bar,)  such  construction  will 
not  be  given  by  the  courts,  or,  if  given,  they  will  be  compelled  to  hold 
the  law  unconstitutional.     Therefore  we  submit  that  the  provision's 
of  section  20  of  the  city  charter  act  of  1871,  re-enacted  by  section  41, 
p.  204,  Laws  1872,  are  only  valid  so  far  as  they  apply  to  cases 
*582     of  assessment  or  levy  of  taxes  which  *were  authorized  by  law 
in  the  first  instance,  but  were  void  by  reason  of  some  irregu- 
larity or  neglect  to  comply  with  the  law  regulating  proceedings  in 
such  cases,  and  that  as  to  such  cases  only  can  this  section  41  make 
valid  a  subsequent  relevy  or  assessment.    The  supreme  court  of  Wis- 
consin, in  construing  just  such  a  statute  as  this  section  41,  in  rela- 
tion to  just  the  same  constitutional  provision,  says:    **But  it  would 
be  a  strange  abuse  of  such  a  statute  to  say  that  it  would  extend  to 
the  assessment  of  a  tax  which  was  defective,  not  on  account  of  mere 
irregularity  in  the  proceedings,  but  from  an  entire  want  of  authority.'' 
Dean  v.  Charlton,  23  Wis.  610;  Hopkins  v.  Mason,  61  Barb.  469. 
As  we  have  seen,  the  city  of  Emporia  not  having  had  the  power  in 
the  first  instance  to  make  these  contracts,  in  utter  disregard  of  the 
limitations  and  restrictions  imposed  upon  their  contracting  power, 
the  contracts  when  made  were  ultra  vires;  and  this  being  the  case, 
it  follows,  as  a  matter  of  course,  that  the  first  assessments  made  to 
pay  these  contracts  were  not  void  by  reason  of  some  mere  irregulari- 
ties, but  were  void  because  the  city  had  not  the  power  to  make  these 
contracts,  and  therefore  not  the  power  to  enforce  their  payment. 
And  we  here  assert  to  the  court,  without  fear  of  contradiction,  that 
the  only  safety  of  the  inhabitants  of  cities  in  this  state  from  oppres- 
sive and  ruinous  taxation  lies  in  the  courts  adopting  as  a  rule  of  con- 
struction of  such  statutes  as  section  41  th^  rule  above  quoted  from 
Dean  v.  Charlton,  rather  than  the  construction  sought  to  be  given 
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by  the  learned  ooansel  for  plaintiffs  in  error.  And  this  is  specially 
60  in  such  cases  as  the  one  at  bar,  as  the  right  to  make  these  assess* 
ments  against  the  defendants  is  as  an  asserting  of  the  right  to  com- 
pel  a  few  to  pay  for  that  which,  if  of  any  bene&t  at  all,  is  as  much  a 
benefit  to  the  whole  pnblic  as  it  is  to  tbe  few ;  and  we  submit,  as  a 
rule  in  each  cases,  that  the  assertion  of  such  a  right  is  in  derogation 
of  indiridual  rights,  and  must  be  strictly  construed  and  rigorously 
observed;  and  if  there  is  a  failure  to  comply  with  any  material  re- 
quirement, such  failure  will  make  the  whole  proceedings  so 
*383  absolutely  void  that  *it  will  be  even  beyond  the  power  of  a 
legislature  to  cure  such  a  failure. 

Bbbwbb,  J.  In  May  and  June,  1871,  the  city  of  Emporia  entered 
into  two  contracts,  one  for  the  curbing  and  guttering,  and  the  other 
for  the  macadamizing,  of  Commercial  street.  The  work  was  done 
under  these  contracts,  was  well  and  cheaply  done,  was  accepted  by 
tbe  city,  and  was  a  valuable  and  lasting  improvement.  No  estimate 
of  the  cost  of  the  work  was  ever  made  by  tbe  city  engineer  or  sub- 
mitted to  the  city  council.  In  July,  1871,  the  city  attempted  to  pro- 
vide for  the  payment  of  this  work  by  special  assessment  on  the  ad- 
joioing  lots.  At  the  time  of  these  proceedings  tbe  following  provis- 
ion of  the  statute  applicable  thereto  was  in  force : 

"Sec.  31.  Before  the  city  council  shall  make  any  contract  for  build* 
ing  bridges  or  sidewalks,  or  for  any  work  on  streets,  or  for  any  other 
work  or  improvement,  an  estimate  of  the  cost  thereof  shall  be  made 
by  the  city  engineer,  and  submitted  to  the  council ;  and  no  contract 
shall  be  entered  into  for  any  work  or  improvement  for  a  price  exceed* 
ing  Boeh  estimate;  and  in  advertising  for  bids  for  any  such  work,  the 
cooncii  shall  cause  the  amount  of  such  estimate  to  be  published  there- 
with."   Gen.  St.  169,  §  31. 

In  consequence  of  the  omission  of  this  estimate,  the  proceedings  of 
the  city  council  were  without  authority,  and  the  collection  of  the  con- 
tract price  by  the  assessments,  so  far  at  least  as  the  lots  of  defendant 
in  error  are  concerned,  was  a  failure.  In  1872  the  legislature  passed 
a  special  act  validating  these  assessments.  Laws  1872,  p.  18,  c.  13. 
It  also  passed  a  general  law  for  cities  of  the  second  class,  the  forty- 
fifEt  section  of  which  is  as  follows. 

'^Sec.  41.  In  case  the  corporate  authorities  of  any  city  have  at- 
tempted to  levy  any  taxes  or  assessments  for  improvement  or  for  the 
payment  of  any  bonds  or  other  evidence  of  debt,  which  taxes,  assess- 
me&ts,  or  bonds  are  or  may  have  been  informal,  illegal,  or  void,  for  the 
vast  of  sufficient  authority  or  other  cause,  the  council  of  such  city  at 
tbe  time  fixed  for  levying  general  taxes  shall  rele vy  and  reassess 
*584  any  such  ^assessments  or  taxes  in  the  manner  provided  in  this 
act."     Laws  1872,  p.  204. 

Under  this  section  the  city  proceeded  to  make  a  relevy  of  these  as- 
^^saments,  and  this  action  was  brought  to  restrain  any  further  pro- 
V.13K— 28 
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ceedings  on  the  part  of  the  city.  The  jadgment  in  the  distriet  conrt 
was  in  favor  of  the  lot-owners,  and  the  oity  brings  the  qaestion  here 
for  re-examination. 

It  is  conceded  that  but  for  the  legislation  of  1872  the  lot-owners 
would  be  entitled  to  their  restraining  order;  but  it  is  contended — 
First,  that  the  special  act  made  valid  and  legal  the  assessment  of  1871 ; 
and,  second,  that  the  relevy  made  the  assessments  valid  and  binding 
liens  on  the  lots.  A  consideration  of  the  second  question  is  all  that 
will  be  necessary,  for  it  seems  to  us  that  the  proposition  therein  con- 
tained is  correct.  This  section  was  passed  after  the  levy  of  1871»and 
by  its  terms  is  manifestly  applicable  to  a  case  like  the  present.  In- 
deed^  we  d6  not  understand  counsel  as  disputing  that  it  is  within  the 
very  letter  of  the  statute,  but  the  contention  is  that  to  give  to  this 
section  the  sweeping  and  comprehensive  construction  that  its  lan- 
guage will  permit,  is  to  bring  it  into  conflict  with  section  5  of  article 
12  of  the  constitution.     That  section  of  the  constitution  is  as  follows ; 

*'Sec.  5.  Provision  shall  be  made  by  general  law  for  the  organiza- 
tion of  cities,  towns,  and  villages,  and  their  power  of  taxation,  assess- 
ment, borrowing  money,  contracting  debts,  and  loaning  their  credit 
shall  be  so  restricted  as  to  prevent  the  abuse  of  such  power." 

tipon  this  counsel  for  defendants  in  error  argues :  "That  there  most 
be  some  restriction  in  any  act  of  the  legislature  which  purports  to 
confer  on  cities  the  power  of  taxation  or  assessment,  has  been  decided 
by  this  court.  Hines  v.  City  of  Leavenworth,  3  Kan.  *204.  If  the 
city  council  of  any  city  can,  by  a  simple  relevy,  under  said  section  41, 
cure  any  and  all  defects  arising  either  from  *  want  of  sufficient  author- 
ity, or  other  cause,'  then  we  say  there  is  no  restriction.  If  this  court 
shall  hold  that  the  construction  or  effect  claimed  by  the  counsel  for 
plaintiffs  in  error  of  said  section  41  is  the  correct  one,  then  a  city 
council  may  disregard  all  restrictions,  no  matter  how  wise  or 
*585  salutary,  or  how  well  cnlculated  for  the  preelection  of  the  prop- 
erty owner,  and  may  incur  any  and  all  manner  of  indebted- 
ness; and  when  the  tax-payer  objects,  and  perhaps  seeks  bis  remedy 
in  the  courts,  the  council  may  let  the  matter  rest  till  the  next  annual 
levy,  make  a  relevy  of  the  void  tax,  and  straightway  the  whole  thing 
is  cured.  Such  a  doctrine  is  monstrous,  and  cannot  be  the  law." 
Hence  counsel  concludes  that  it  is  only  valid  so  for  as  it  "applies  to 
cases  of  assessment  or  levy  of  taxes  which  were  authorized  by  law  in 
the  first  instance,  but  were  void  by  reason  of  some  irregularity  or  neg- 
lect to  comply  with  the  law  regulating  proceedings  in  such  cases,  and 
that  as  to  such  cases  only  can  this  section  41  make  valid  a  subsequent 
relevy  or  assessment."  It  would  seem  to  be  conceded  by  this  state- 
ment of  counsel  that  this  section  was  not  intrinsically  and  absolutely 
invalid,  but  only  so  in  application  to  certain  oasea. 

Now,  it  is  well  known  that  a  statute  may  be  attacked  for  uncon- 
stitutionality  in  more  than  one  way.  It  may  be  so  wholly  and  di- 
rectly at  variance  with  some  constitutional  provision  that  it  is  under 
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all  eiicninstaiicesy  and  in  all  applications,  absolutely  void.  A  law 
granting  a  divorce,  one  reducing  the  terms  of  county  officers  to  one 
year,  and  one  making  the  state  a  stockholder  in  a  banking  insti- 
tution, are  examples  of  such  void  enactments.  Again,  a  legislative 
act  may  be  entirely  valid  as  to  some  classes  of  cases,  and  clearly 
Toid  as  to  others.  A  law  might  be  void  as  violating  the  obligation  of 
existing  contracts,  but  valid  as  to  all  contracts  which  should  be  en- 
tered into  subsequent  to  its  passage,  and  which  would  therefore  have 
DO  legal  force  except  such  as  the  law  itself  would  allow.  Cooley, 
Const.  Lim.  180.  And,  again,  an  act  may  be  fairly  susceptible  of 
two  constructions,  one  of  which  conflicts  while  the  other  is  in  har- 
mony with  the  constitution.  In  the  first  case  the  decision  would  be 
uniformly  against  the  law,  and  all  rights  claimed  to  be  derived  there- 
from; in  the  second,  the  decisions  would  vary  according  to  the  cir- 
eumstances  of  the  particular  case  for  which  the  support  of  the  law 

was  invoked;  while  in  the  third,  that  construction  which  sup- 
*5S6    ports  would  be  preferred  to  that  which  'destroys  the  law.     It 

seems  to  us  that  this  section  may  be  placed  in  the  second 
class;  that  it  is  valid  as  applicable  to  certain  oases,  and  invalid  as  to 
others.  It  purports  to  authorize  a  relevy  in  all  cases  of  a  prior  in- 
suflScient  levy.  It  is  thus  curative  in  its  nature.  But  there  are  some 
things  beyond  the  power  of  cure.  As  to  these,  it  is  invalid  and  in- 
operative. But  purporting  to  cure  all,  it  cures  all  within  the  power 
of  cure.  Nor  should  we  look  to  this  section  for  the  restrictions  con- 
templated by  the  section  of  the  constitution  heretofore  quoted,  but 
rather  to  the  original  act  by  which  the  power  to  levy  was  granted. 
If  there  were  no  sufficient  restrictions  in  that,  then  that  act  was  void, 
and  there  was  ab  initio  a  failure  of  power.  But  we  should  not  ex- 
pect to  find  in  a  merely  curative  act  limitations  and  restrictions  on 
an  original  grant  of  power. 

But  what  defects  may  a  legislature  cure,  and  is  the  defect  in  this 
ease  within  the  power  of  cure?  Two  or  three  things  may  be  re- 
marked. The  original  purpose  for  which  the  power  of  taxation  was 
invoked  was  not  one  of  the  extraordinary,  but  one  of  the  common, 
purposes  of  municipal  government.  It  was  for  the  purpose  of  im- 
proving one  of  the  thoroughfares  of  the  city.  As  to  the  difference,  if 
any,  which  exists  between  those  two  classes  of  cases,  in  the  extent  of 
the  power  to  cure,  see  Hasbrouck  v.  Milwaukee,  13  Wis.  37,  and  the 
comments  thereon,  in  the  same  court,  by  Chief  Justice  Dixon,  in  the 
subsequent  case  of  Mills  v.  Charleton,  29  Wis.  413;  and  see,  also, 
Cooley,  Const.  Lim.  380,  and  note.  Again,  there  is  nothing  inequi- 
table in  subjecting  these  lots  to  the  payment  of  this  assessment.  The 
work,  as  it  appears  from  the  findings,  was  well  and  cheaply  done,  and 
was  a  lasting  and  valuable  improvement.  There  was  no  fraud  in  the 
inakingof  the  contracts  by  which  excessive  and  unjust  burdens  were 
imposed.  There  is  no  inequity  in  casting  the  burden  of  a  street  im- 
provement upon  the  adjoining  lots*     There  was  no  partiality  or  op- 


-ra 
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pression  in  the  appraisement  of  those  lots.    In  fact,  nothing  appears 
to  invalidate  the  proceedings  except  the  mere  omission  of 
*587    the  ^engineer's  estimate.     Again,  this  defect  was  one  as  to  a-^^ 
matter  which  might  have  been  omitted  by  the  legislature  in  '-^ 
the  first  instance.     There  is  nothing  in  the  nature  of  things  which    - 
requires  that  an  estimate  of  the  cost  be  made  prior  to  the  letting  of    | 
the  contract  and  the  doing  of  the  work.     It  may  be  a  very  proper  *  ' 
precaution,  bat  it  is  within  the  unquestioned  power  of  the  legislatuie 
to  authorize  such  improvements  without  it.     ''If  the  thing  want-  - 
ing,  or  which  failed  to  be  done,  and  which  constitutes  the  defect  in    : 
the  proceedings,  is  something  the  necessity  for  which  the  legislature    ' 
might  have  dispensed  with  by  prior  statute,  then  it  is  not  beyond  the 
power  of  the  legislature  to  dispense  with  it  by  subsequent  statute."    ^ 
Cooley,  Const.  Lim.  371. 

In  May  v.  Holdridge,  23  Wis.  98,  Painb,  J.,  says:  "This  rulo  -] 
must,  of  course,  be  understood  with  its  proper  restrictions.  The  work 
for  which  the  tax  is  sought  to  be  assessed  must  be  of  such  a  char- 
acter that  the  legislature  is  authorized  to  provide  for  it  by  taxation.. 
The  method  adopted  must  be  liable  to  no  constitutional  objection. 
It  must  be  such  as  the  legislature  might  originally  have  authorized, 
had  it  seen  fit.  With  these  restrictions,  where  work  of  this  character 
has  been  done,  I  think  it  competent  for  the  legislature  to  supply  a 
defect  of  authority  in  the  original  proceedings,  to  adopt  and  ratify 
the  improvement,  and  to  provide  for  a  reassessment  of  the  tax  to  pay 
for  it." 

In  Mills  V.  Charleton,  29  Wis.  400,  Dixon,  C.  J.,  referring  to  this 
case,  says:  "It  will  be  seen  by  examining  the  facts  in  May  v.  Hold- 
ridge, as  stated  on  pages  96  and  96  of  the  report,  that  the  original 
proceedings  were  as  void  for  want  of  authority  in  the  aldermen  as  it 
is  possible  to  conceive  the  original  proceedings  to  have  been  here; 
and  yet  the  power  of  the  legislature  to  legalize  and  authorize  the  re- 
assessments was  upheld.  •  *  *  The  principle  upon  which  these 
and  other  similar  decisions  rest,  is  that  the  taxing  power,  when  act- 
ing within  its  legitimate  sphere,  and  unrestrained  by  positive  consti- 
tutional provisions,  is  a  far-reaching  and  unlimited  power,  which 
knows  no  stopping  place  nor  moderation  of  force  until  it  has  accom- 
plished the  purpose  for  which  it  exists,  namely,  the  actual  en- 
*588  forcement  *and  collection  of  the  tax.  It  moves  constantly 
forward  to  its  object  until  that  is  accomplished,  and,  if  turned 
aside  by  any  obstacles  or  impediments,  may  again  and  again  return 
to  the  same  tax  or  assessment,  until,  the  way  being  clear,  the  tax  is  paid, 
or  the  assessment  collected."  Bee;  also,  Thomas  v.  Leland,  24  Wend. 
65;  Town  of  Guilford  v.  Supervisors  Chenango  Co.,  13  N.  Y.  143; 
Brewster  v.  Syracuse,  19  N.  T.  116;  Grim  v.  Weissenbery  School- 
dist.,  57  Pa.  St.  438;  Musselman  v.  City  of  Logahsport,  29  Ind.  533 ; 
Howell  V.  City  of  Buffalo,  87  N.  Y.  267;  State  v.  Mayor,  34  N.  J. 
236;  Dean  v.  Borchsenius,  30  Wis.  236;  People  v.  Holladay,  25- 
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Cal.300;  Brevoort  v.  Detroit,  24  Mich.  322.  In  this  last  case,  no- 
tkiogthe  objections  to  the  reassessment,  the  court  says:  "One  is 
thit,  the  original  assessment  being  void,  there  was  no  constiational 
:<jwer  in  the  legislature  to  order  a  reassessment.  This,  however, 
mj  depend  npon  the  nature  of  the  original  infirmity.  If  the  diffi- 
izltj  there  was  that  the  sums  assessed  did  not  constitute  any  just  or 
etjoitable  charge  for  public  purposes  upon  the  property  upon  which 
It  was  sought  to  be  imposed,  it  is  quite  clear  that  the  legislature 
:}dd  not  make  it  such  a  charge;  but  if  the  defect  consisted  in 
some  irregularity  of  proceeding,  or  in  some  oversight  in  the  law  itself, 
meonBcquenoe  of  which  a  just  and  equitable  claim  had  failed  to  be 
>fi^  imposed,  there  could  be  no  good  reason  why  the  legislature 
sbonld  not  retrospectively  supply  the  omission  or  cure  the  irregu- 
larity." 

The  case  may  then  be  summed  up  thus :  The  city  had  the  power 
*^  make  these  improvements.  They  were  among  the  ordinary  objects 
clmanicipal  government.  It  is  equitable  that  the  adjoining  lots  should 
L€ar  the  burden  of  such  improvements.  There  was  no  fraud  in  the 
ct^ntraets,  no  excessive,  oppressive  expenditures  made.  There  was 
CO  inequality  or  injustice  in  the  apportionment.  The  defect  was  on 
s matter  which  the  legislature  might  have  dispensed  with  in  the  first 
va^ce.  It  was  therefore  a  defect  which  by  subsequent  enactment 
a  legislature  could  cure;  and  a  general  act  authorizing,  in  all 
*589  eases  of  insufficient  assessment  *and  levy,  a  reassessment  and 
relevy,  is  applicable  to  and  cures  this  defect. 

The  jodgment  of  the  district  court  will  be  reversed,  and  the  case 
reoianded  for  further  proceedings  in  conformity  to  the  views  herein 
^pressed. 

(All  the  justices  concurring.) 


Btatb  of  Kansas  v.  Walter  Beebe. 
July  Term,  1874. 

Escape:  Failure  of  Sheriff  to  have  Copy  of  Beoognisanoe.  Where  a 
person  charged  with  the  commiasion  of  a  criminal  oltense  is  at  liberty  on 
bail,  and  his  sureties,  with  his  consent,  but  without  any  copy  of  th%  re- 
cognizance, deliver  him  to  the  sheriff,  taking  his  receipt  theVefor,  held, 
tliat  the  sheriff,  Without  having  any  copy  of  the  recognizance,  cannot 
lawfully  hold  the  accused  in  custody  against  his  will;  and  therefore  that 
tbe  accused  in  such  a  case  may  escape  from  tlie  custody  of  the  sheriff 
^itboat  committing  a  felony;  and  also  that  any  other  person  may  assist 
bim  to  escape  without  committing  a  felony.^ 

Appeal  from  Sedgwick  district  court. 

In  Oetober,  1878,  one  Joseph  Lowe  was  arrested  upon  a  warrant 
elarging  him  with  the  commission  of  a  felony.     He  waived  an  ex. 

^I^fective  information  in  prosecution  for  an  escape,  see  State  v.  HoUon,  22 

*tt.  580. 
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amination,  and  entered  into  a  recognizance  in  the  sum  of  $2,000, 
with  two  sureties,  for  his  appearance  to  the  next  term  of  the  Sedgwick 
district  court.  On  the  eighth  of  December  afterwards  his  soreties, 
"at  Lowe's  request,  [as  they  testify,]  turned  Lowe  over  to  the  sheriff 
verbally,  and  took  the  sheriff's  receipt  for  him. "  The  receipt  is  as 
follows : 

'* Received  of  8.  H.  E.  and  B.  M.  S.,  sureties  on  the  recognizance  of 
Joseph  Lowe,  the  body  of  said  Joseph  Lowe. 
''December  8,  1878. 

-Wm.  Smith,  Sheriff  of  Sedgwick  Co.'* 

On  the  thirteenth  of  said  December,  Lowe  escaped,  and  the 
*590    de*fendant,  Beebe,  was  charged  by  information  with  aiding 

and  assisting  in  such  escape.     The  action  against  Beebe  was 
tried  at  the  December  term,  1873,  of  the  district  court.    Verdict  of 
guilty,  and  judgment  on  the  verdict. 
Tucker  d  Fischer,  for  appellant. 

The  principal  question  in  the  case  is  whether  Lowe  was  in  the  law- 
ful custody  of  the  sheriff  at  the  time  of  his  escape.  The  facts,  as  dia^ 
closed  by  the  evidence,  are  as  follows :  Lowe  was  charged  with  shoot- 
ing one  William  Anderson,  with  intent  to  kill.  Lowe  was  out  on  bail. 
On  the  eighth  of  December,  before  court  commenced,  at  the  request 
of  Lowe,  his  sureties  surrendered  him  to  the  sheriff,  and  took  a  re- 
ceipt for  him.  This  surrender  was  made  by  turning  him  over  to  the 
sheriff  without  delivering  any  copy  of  Lowe's  recognizance  with  him. 
The  sheriff  then  delivered  Lowe  to  one  John  Nugent  to  guard.  Nu- 
gent was  not  a  deputy  nor  sworn  bailiff.  On  the  thirteenth  of  De- 
cember Lowe  made  his  escape  from  Nugent. 

We  claim,  on  the  part  of  the  appellant,  that  Lowe  was  not  in  the 
lawful  custody  of  the  sheriff , at  the  time  of  his  escape;  and,  if  iiot, 
then  Beebe  could  not  be  punished  for  the  crime  of  assisting  him  to 
escape.  Section  177  of  the  crimes  act  refers  expressly  .to  aiding  per- 
sons to  escape  from  the  lawful  custody  of  the  officers  or  other  persons. 
If  the  custody  of  the  sheriff  was  not  lawful,  then  Nugent's  could  not 
be.  This  question  of  lawful  custody  involves  a  construction  of  sections 
148  and  150  of  our  Criminal  Code.  Section  148  provides  for  the  sur- 
render of  a  principal  by  his  sureties,  and  requires  that  they  procure 
a  certified  copy  of  the  recognizance,  by  virtue  of  which  they  can  take 
the  principal  and  surrender  him  to  the  sheriff.  Section  150  requires 
that  the  sureties  must  deliver  such  copy^  with  their  principal,  to  the 
sheriff,  and  the  sheriff  must  acknowledge  the  surrender  in  writing. 
We  claim  that  Lowe  was  not  in  the  lawful  custody  of  the  sheriff  for 

the  reason  that  these  sections  have  not  been  complied  with. 
*591    The  district  court  instructed  *the  jury  that  this  surrender  was 

good,  and  sufficient  to  warrant  the  jury  in  finding  that  Lowe 
was  in  the  lawful  custody  of  the  sheriff.    We  think  this  is  not  the  law 
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of  the  ease.  The  defendant  asked  the  ooort  to  inetrnct  the  jury  that 
if  they  foond,  "from  the  eyidence,  that  Lowe  was  oat  on  bail,  and 
had  been  delivered  ap  to  the  sheriff  by  his  bail,  in  order  to  render 
his  eastody  lawful  Lowe's  bail  must  deliver  a  certified  copy  of  his  re- 
cognizance to  the  sheriff  with  the  body  of  Lowe/'  which  the  court  re- 
fused. We  think  the  instruction  asked  by  defendant  embodied  the 
law  in  the  case,  and  should  have  been  given. 

The  court  seemed  to  think  that  the  fact  that  Lowe's  surrender  was 
made  with  his  consent,  or  at  his  request,  would  obviate  the  neces- 
sity of  a  compliance  with  said  sections  148  and  150.     Lowe's  con- 
sent or  request  in  that  behalf  could  certainly  make  no  difference  with 
the  appellant  in  this  case.     The  sheriff  should  have  something  to 
show  by  what  authority  he  held  the  prisoner,  and  in  this  case  it  should 
have  been  a  copy  of  Lowe's  recognizance.     Lowe  was  being  guarded 
by  Nugent,  who,  as  the  evidence  shows,  was  not  an  officer  of  the  law; 
and  he  had  nothing  but  the  verbal  order  of  the  sheriff  for  Lowe's  de- 
tention.    Unless  the  sheriff  had  the  lawful  custody  of  Lowe  himself, 
he  certainly  could  not  transfer  it  to  a  private  individual,  and  one  in 
the  pay  of  Lowe;  and  the  evidence  shows  that  Lowe  was  to  pay  Nu- 
gent for  his  time  in  guarding  him.     Upon  the  subject  of  escapes,  we 
again  refer  to  section  177  of  the  crimes  act,  and  to  2  Bish.  Crim.  Law, 
§  1034.    In  some  cases  the  principal  might  be  liable,  and  the  aider 
not,  but  in  this  case  neither  would  be  liable.     If  Lowe  could  not  have 
been  pnnished  for  an  escape,  certainly  Beebe  could  not  for  assisting 
him. 
H.  (7.  SluBS,  Co.  Atty.,  for  the  State. 

The  point  relied  upon  by  the  appellant  is  that  the  sureties  in  the  re- 
cc^izance  for  the  appearance  of  Lowe  did  not  procure  acopy  of  Lowe's 
recognizance,  and  deliver  it  with  Lowe  to  the  sheriff.     The 
*598    object  of  procuring  the  copy  of  the  recog^nizance,  under  sec- 
tion 148  of  the  Criminal  Code,  is  to  enable  the  surety  to  take  the 
prineipal.    Having  a  copy  the  surety  is  armed  with  evidence  of  an  ex- 
isting fact  which  enables  him  to  overcome  the  will  of  the  principal,  and 
take  him  without  his  assent.    It  is  not  the  copy  that  gives  the  power; 
it  is  the  existence  of  the  fact  of  the  recognizance  that  gives  the  power 
to  take  and  surrender  the  principal.    A  certified  copy  is  but  evidence 
of  the  fact.    Without  the  evidence  of  the  fact,  the  surety  connot  com- 
pel the  principal  contrary  to  his  will;  but  where  the  principal  comes 
voluntarily,  and  requests  his  surety  to  surrender  him,  and  voluntarily 
places  himself  in  the  custody  of  the  surety  for  that  purpose,  there  is 
no  will  to  overcome, — ^the  assent  of  the  principal  is  obtained.    There 
is  no  (aftinp  to  be  done,  and  the  necessity  for  the  sureties  having  a 
oopyof  the  recognizance  is  obviated  by  the  act  of  the  principal. 
There  is  no  necessity  of  evidence  of  the  fact  of  the  recognizance,  for 
that  fact  the  principal  admits  by  his  action,  and  waives  all  right  to 
demand  the  production  of  the  copy  of  the  recognisance.     Now,  in 
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such  a  case,  if  it  is  not  necessary  for  the  sureties  to  have  a  copy  of. 
the  recognizance  in  order  to  accept  the  principal's  voluntary  ear- 
render  of  himself,  it  is  certainly  not  essential  for  bim  to  deliver  such 
copy  to  the  sheriff  in  order  to  enable  the  sheriff  to  accept  the  sur- 
render from  the  sureties.  Perhaps  Lowe  might  have  refused  to  be 
taken  and  surrendered  without  a  copy  of  the  recognizance  being  pro- 
duced; but  when  it  is  done  at  bis  own  request,  it  ought  to  be  consid- 
ered that  he  waived  the  formality. 

It  is  questionable,  from  the  language  of  section  148,  whether  it  is 
intended  to  apply  where  the  principal  is  found  in  the  county  where 
the  recognizance  is  of  record,  and  the  proceeding  pending;  for,  inde- 
pendently of  this  statute,  the  bail  has  the  right  to  surrender  his  prin- 
cipal. The  recognizance  is  of  record  in  the  court  of  the  county  where 
the  principal  must  appear;  in  the  other  counties  of  the  state  it  is  not. 
The  object  of  the  provision  of  section  148  was  twofold :  to  arm  the 
surety  with  the  evidence  of  his  authority  in  those  counties  where 
such  authority  was  not  a  matter  of  public  record,  and  also  to 
*593  give  immunity  *to  the  principal  from  an  otherwise  unau- 
thorized arrest.  But  it  seems  reasonable  that  this  immunity 
is  one  of  the  rights  which  a  man  may  waive.  Lowe  stood  charged 
with  crime.  He  voluntarily  placed  himself  in  custody,  and  the  sheriff 
had  the  right  to  hold  him.  and  that  is  the  test  of  ''lawful  custody.*' 

YaIjEntine,  J.  The  defendant  was  tried  and  convicted  upon  a 
charge  for  feloniously  aiding  a  prisoner  to  escape.  It  seems  that  one 
Joseph  Lowe  was  charged  with  the  offense  of  assault  with  the  intent 
to  commit  murder.  He  entered  into  a  recognizance  for  his  appear- 
ance at  the  next  term  of  the  district  court.  Afterwards,  at  his  own 
request,  he  was  delivered  by  his  sureties  to  the  sheriff  of  the  county, 
and  the  sheriff  gave  the  sureties  a  receipt  therefor.  The  sheriff  then 
delivered  him  into  the  custody  of  one  John  Nugent,  to  be  guarded, 
and  by  agreement  Lowe  was  to  pay  Nugent  for  his  services.  While 
in  the  custody  of  Nugent  he  escaped,  and  the  defendant  Beebe,  as- 
sisted him  to  escape,  by  furnishing  him  with  a  horse  with  which  to 
ride  away.  From  the  time  Lowe  entered  into  said  recognizance  up 
to  the  time  he  escaped,  neither  the  sureties,  nor  the  sheriff,  nor  Nu- 
gent ever  had  any  warrant  of  any  kind,  or  any  copy  of  the  recogni- 
zance, or  any  other  instrument  in  writing,  for  the  detention,  imprison- 
ment, or  custody  of  said  Lowe.  Under  these  circumstances,  was  the 
escape  a  felony?  This  is  a  difficult  question.  It  is  one  upon  which 
good  lawyers  may  differ.  It  is  one  upon  which  we  know  that  good 
lawyers  do  differ.  We  have  therefore  given  the  question  a  very  care- 
ful consideration.  We  have  searched  the  text-books  and  the  reports 
for  something  to  throw  light  upon  the  subject,  but  have  found  nothing. 
The  real  question  is  whether  Lowe  escaped  from  lawful  custody, 
I7ow,  there  is  no  ambiguity  in  the  language  of  the  statute  upon  this 
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sabjeet.  The  statute  plainly  enongh  prescribes  what  shall  be  done  in 
sach  cases  in  order  to  place  the  person  charged  with  the  offense  in 

lawfnl  custody.  But  the  difficulty  arises  in  cases  where  the 
*594    statute  has  not  been  fally  complied  with.     May  the  ^accused 

be  in  lawful  custody,  although  the  statute  prescribing  how  he 
shall  be  placed  in  sach  custody  has  not  been  complied  with  ?  Lowe 
was  at  liberty  on  bail,  and  no  one  had  any  right  to  restrain  him  of  his 
liberty  except  in  a  particular  manner.  The  statute  provides  that 
''when  the  surety  desires  to  surrender  his  principal  he  may  produce 
[procure]  a  copy  of  the  recognizance  from  the  clerk,  by  virtue  of 
wbich  the  bail  or  any  person  authorized  by  him  may  take  the  prin- 
cipal in  any  county  within  the  state."  Crim.  Code,  §  148.  The  sure- 
ties in  the  present  case  did  not  comply  with  this  statute.  They  pro- 
cared  no  copy  of  the  recognizance  from  the  clerk.  The  principal, 
however,  voluntarily  surrendered  himself  to  them.  But  still  it  can 
hardly  be  questioned  that  if  the  principal,  at  any  time  before  he  was 
delivered  to  the  sheriff,  had  refused  longer  to  remain  in  the  custody 
of  his  bail,  and  had  chosen  to  depart  therefrom,  he  could  have  done 
so  legally,  and  without  committing  any  offense.  They  could  hold  him 
as  long  as  he  voluntarily  chose  to  remain  with  them,  but  when  he 
chose  to  depart  therefrom  they  could  hold  him  no  longer.  After  his 
voluntary  surrender  to  his  bail  they  transferred  their  custody  of  him 
to  the  sheriff,  and,  as  we  are  inclined  to  think,  they  transferred  nothing 
more.  Then,  had  the  sheriff  any  more  right  to  hold  said  principal  in 
cQBtody  than  his  surety  had  ?  While  he  chose  to  remain  with  the 
sheriff  be  was,  of  course,  in  the  lawful  custody  of  the  sheriff ;  but  when 
he  chose  to  depart  therefrom  he  was  no  longer  in  the  lawful  custody. 
The  statute  provides  that  "the  bail  must  deliver  a  certified  copy  of 
the  recognizance  to  the  sheriff  with  the  principal,  and  the  sheriff* 
must  accept  the  surrender  of  the  principal,  and  acknowledge  it  in 
writing."  Grim.  Code,  §  150.  Now,  the  bail  did  not  deliver  to  the 
sheriff  any  certified  copy  of  the  recognizance ;  and  the  sheriff  had  no 
sach  copy,  nor  any  other  written  authority,  by  which  to  hold  said 
Lowe  when  he  escaped  from  Nugent^  Even  if  we  should  be  of  the 
opinion  that  the  bail  impliedly  (they  did  not  do  so  expressly)  authorized 

the  sheriff  to  procure  a  certified  copy  of  said  recognizance, 
'595    still  the  sheriff  did  not  procure  the  same.     *Then  what  was 

there  to  prevent  Lowe  from  escaping,  if  he  chose  to  do  so? 
There  is  no  authority  anywhere  given  to  the  sureties  on  a  criminal 
recognizance  to  arrest  their  principal,  or  to  hold  him  in  custody,  or 
to  deliver  him  to  the  sheriff,  without  a  copy  of  the  recognizance; 
and  there  is  no  authority  anywhere  given  to  the  sheriff  to  receive 
sach  principal,  or  to  retain  him  in  custody,  unless  he  is  also  furnished 
with  a  copy  of  the  recognizance.  If  the  sheriff  can  hold  a  person  in 
CQstody  under  such  circumstances,  without  such  copy,  it  is  by  virtue 
of  some  authority  not  found  in  the  statutes.  Under  our  system  of 
criminal  jurisprudence  we  are  of  the  opinion  that  no  person  can  be 


442  KANSAS  BEPOBTB. 

deprived  of  his  liberty  on  account  of  some  criminal  charge  against 
him  except  by  virtue  of  some  written  authority  therefor,  except  in 
cases  where  the  accused  may  be  arrested  before  any  warrant  has 
ever  been  issued.  But  even  in  cases  where  the  accused  may  be  ar- 
rested without  warrant,  he  must  be  immediately  taken  before  a  mag- 
istrate, and  a  complaint  be  filed  against  him,  and  a  warrant  issued 
wherewith  to  hold  him,  or  the  custody  of  him  would  become  unlaw- 
ful. But  where  a  person  has  been  arrested  on  a  criminal  charge, 
and  afterwards  set  at  liberty  on  a  recognizance,  then  he  is  as  oaach 
entitled  to  his  liberty  as  he  ever  was  before,  and  cannot  again  be  de- 
prived of  his  liberty  except  by  following  the  law.  There  can  be  no 
excuse  for  again  arresting  him,  or  holding  him  in  custody,  without 
written  authority.  The  sureties  may  take  a  certified  copy  of  the 
recognizance  when  they  execute  the  same,  or  they  may  require  ample 
security  from  their  principal  before  they  become  his  bail.  They  have 
ample  time  to  take  every  precaution  necessary;  hence  we  think  they 
ought  to  follow  the  law.  Before  a  man  can  be  deprived  of  his  lib- 
erty, even  the  forms  of  law  should  be  complied  with.  In  such  cases, 
even  the  forms  of  law  become  matters  of  substance.  And  it  would 
hardly  seem  that  a  man  should  be  charged  with  committing  a  felony 
for  merely  failing  to  recognize  certain  proceedings  as  valid  and  bind- 
ing where  the  proceedings  themselves  are  not  in  conformity  to 
"^596  law.  And,  of  course,  if  Lowe  did  not  commit  a  felony  in  *es- 
caping,  Beebe  did  not  commit  a  felony  in  assisting  him  to  es- 
cape. We  have  come  to  the  conclusions  we  have  in  this  case  with 
some  doubts;  but  our  conclusions  are  that  the  sheriff  could  not  le- 
gally hold  Lowe  in  custody  against  his  will,  except  by  having  a  cer- 
tified copy  of  the  recognizance  as  the  law  requires;  and  therefore 
that  Lowe  did  not  commit  a  felony  in  escaping;  and  therefore  that 
Beebe  did  not  commit  a  felony  in  assisting  him  to  escape. 

The  judgment  of  the  court  below  is  reversed,  and  cause  remanded 
for  further  proceedings. 

• 

Bbewsr,  J.,  concurs.     EmoMAN,  G.  J.,  dissents. 
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Graiid  Jury:  Irregularity  in  Galling.  While  a  grand  Jury  shoald  only 
be  called  by  order  of  the  district  court,  yet  when  one  has  been  called  by 
order  of  the  judge  in  vacation,  and  has  been  impaneled,  charged,  and 
sworn  by  the  court,  it  is  a  de  facto  grand  jury,  and,  under  section  79  of 
the  Code  of  Criminal  Procedure,  no  objection  is  good  to  an  indictment 
presented  by  it  on  account  of  the  manner  of  its  organization,  which  does 
not  imply  corruption  in  sruch  organization. 

Appeal  from  Mitchell  district  court. 

January  13, 1874,  the  judge  of  the  Mitchell  district  court,  in  yaca- 
tion,  made  and  transmitted  to  the  county  clerk,  an  order,  as  follows : 
"You  are  requested  hereby  to  draw  from  the  jury-box  of  said  county, 
aceording  to  law,  the  names  of  fifteen  persons  to- serve  as  grand  ju- 
rors for  the  ensuing  April  term  of  the  district  court  of  said  county." 
Pursuant  to  this  order  a  grand  jury  were  drawn  and  summoned. 
By  act  approved  March  3,  1874,  (Laws  1874,  p.  93,)  the 
*597    spring  term  of  the  district  court  for  Mitchell  county  *was 
changed  from  April  to  the  fourth  Monday  of  March,  on  which 
day  said  court  convened,  and  said  grand  jury  was  impaneled  and 
sworn.    Said  jury  returned  twenty-nine  bills  of  indictment,  one  of 
which  was  against  the  defendant,  Marsh,  for  selling  intoxicating 
liquors  without  license.     At  the  August  term,  1874,  of  said  district 
court  the  defendant  was  tried  and  convicted  of  the  offense  charged 
in  said  indictment. 
H.  (t  L,  Cooper  and  A.  J.  Banta^  for  appellant. 
The  grand  jury  finding  and  presenting  the  indictment  in  this  case 
was  drawn  and  summoned  by  authority  of  a  written  request  of  the 
jadge  of  the  district  court  made  at  chambers,  and  addressed  to  the 
eoonty  clerk.     The  power  to  order  grand  juries  to  be  drawn  and  sum- 
moned to  attend  the  sittings  of  the  district  court  is,  by  statute,  vested 
in  t&e  cowrt  only;  and  a  body  of  fifteen  men,  drawn  and  summoned 
by  aathority  of  a  request  of  the  judge  at  chambers,  is  not  a  legally 
constituted  grand  jury,  and  its  proceedings  are  absolutely  void.     Gen . 
Si  833,  §  73;  Id.  535,  §  9 ;  Id.  538,  §  24.     The  judge  at  chambers  can 
only  exercise  the  powers  givon  by  law.    Const.  §  16,  art.  3.    The  power 
to  order  a  grand  jury  to  be  drawn  and  summoned  was  atone  time  by 
lawTested  in  the  judge  of  the  district  court  at  chambers,  (Laws  1864, 
1 7,  p.  113;)  but  this  section  was  amended  by  the  law  now  in  force, 
vhich  gives  the  power  to  order  a  grand  jury  to  be  drawn  and  sum- 
moned to  the  court  alone.     Gen.  St.  1868,  §  73,  p.  833.     The  change 
in  the  language  of  the  statute  shows  clearly  that  the  intention  of  the 
Idgislature  was  to  take  the  power  from  the  judge  of  the  district  court 
at  chambers,  and  give  the  power  to  the  court  in  term  time. 
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The  district  oourt  seems  to  have  thought  that  the  grand  jury  was 
not  properly  ordered,  but  held  it  to  be  a  mere  irregularity  in  their 
selection,  not  amounting  to  corruption,  deciding  on  section  79 
^598  of  the  Criminal  Code.  Here  we  think  the  conrt  erred.  *That 
section  is  not  applicable  to  the  question  here  raised.  This  is 
not  a  question  of  the  irregular  exercise  of  a  power  given  by  law ;  bnt 
the  question  here  raised  is,  is  the  power  which  has  been  exercised 
given  by  law  to  the  judge  at  chambers?  The  court  could  not  acqaire 
jurisdiction  by  an  indictment  presented  by  a  grand  jury,  the  proceed- 
ings of  which  were  absolutely  void.  Vattier  v.  State,  4  Blackf.  73; 
State  V.  Bolt,  7  Blackf.  19;  State  v.  Hensley,  Id.  324;  Bellair  v.  State, 
6  Blackf.  104;  Montgomery  v.  State,  3  Kan.  *263;  1  Bish.  Grim. 
Proc.  §  749. 

Clark  A.  Smith,  Go.  Atty.,  for  the  State.      / 

Two  questions  are  raised:  First.  Has  the  judge  of  the  district 
court  in  vacation,  or  at  chambers,  power  to  order  the  drawing  of  a 
grand  jury  ?  Second.  If  the  judge  has  not  such  power  under  the  law, 
but  nevertheless  makes  such  an  order,  and  a  grand  jury  is  regu- 
larly drawn,  impaneled,  sworn,  and  charged,  and  such  grand  jury 
proceeds  regularly  to  find  sundry  indictments,  is  it  such  an  irregularity 
as  to  avail  a  defendant  so  indicted,  on  a  plea  to  the  jurisdiction  of 
the  court,  or  in  abatement? 

By  chapter  76,  Laws  1878,  the  spring  term  of  court  was  fixed  for 
April.  By  chapter  60,  Laws  1874,  it  was  changed  to  March.  Under 
section  2  of  the  act  last  mentioned,  (Laws  1874,  p.  94,)  if  this  grand 
jury  would  have  been  a  legally  constituted  grand  jury  for  the  April 
term,  had  no  change  been  made  in  the  law,  it  certainly  was  a  legal 
grand  jury  for  the  March  term,  as  changed.  The  objections  of  the 
appellant  are  founded  entirely  on  section  73  of  the  Criminal  Gode, 
which  prondes  that  no  grand  jury  shall  be  drawn  unless  ordered  by 
Ike  court.  And  it  is  claimed  that  the  order  for  the  drawing  of  the 
grand  jury  which  found  the  indictment  in  this  case,  being  made  by 
the  judge  of  the  court  in  vacation,  was  absolutely  void,  and  that  all 
proceedings  of  the  grand  jury  drawn  in  pursuance  of  such  order  are 
void.  We  submit  that  such  proceedings  are  not  void,  but  valid. 
Com.  V.  Smith,  9  Mass.  107;  People  v.  Jewett,  3  Wend.  314.  It  was 
but  an  irregularity  in  the  drawing  or  selecting  the  grand  jury; 
*599  and  as  this  irregularity  did  not  amount  to  corruption,  the  ^dis- 
trict  court  did  not  err  in  overruling  the  appellant's  motions 
to  qua^  the  indictment,  and  for  the  arrest  of  judgment. 

Breweb,  J.  The  defendant  was  indicted  by  the  grand  jury  at  the 
March  term  of  the  district  court  of  Mitchell  county.  He  objected 
that  the  grand  jury  was  not  legally  constituted,  and  raised  this  ob- 
jection  by  a  plea  to  the  jurisdiction,  a  plea  in  abatement,  a  motion 
to  quash  the  indictment,  and  a  motion  in  arrest  of  judgment;  so 
that  if  the  objection  was  well  taken,  be  placed  himself  in  a  proper 
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position  to  avail  himself  of  it.  The  grand  jnry  was  drawn  in  pur- 
Biiance  of  an  order  made  by  the  judge  of  the  district  court  in  vaca- 
tion. The  record  shows  that  on  the  first  day  of  the  term  such  jury 
was  duly  impaneled,  sworn,  and  charged.  The  statute  provides 
that  "grand  juries  shall  not  hereafter  be  drawn,  summoned,  or  re- 
quired to  attend  the  sittings  of  any  court  in  any  county  in  this  state, 
unless  ordered  by  the  court."  Crim.  C!ode,  §  75;  Gen.  St.  838;  and 
see,  also,  Gen.  St.  535,  §  9;  Id.  538,  §  24;  Id.  835,  §  89.  Was  this 
grand  jury  properly  constituted  ?  and,  if  not,  was  the  defect  fatal  to 
the  indictment?  Section  79  of  the  Criminal  Code  provides  that  *'no 
plea  in  abatement,  or  other  objection,  shall  be  taken  to  any  grand 
jury  duly  charged  and  sworn,  for  any  alleged  irregularity  in  their 
selection,  unless  such  irregularity,  in  the  opinion  of  the  court,  amounts 
to  corruption,  in  which  case  such  plea  or  objection  shall  be  received." 
It  i&  claimed  by  counsel  for  appellant  that  a  grand  jury  is  created 
only  by  the  order  of  the  court,  and  that  without  such  order  it  has  no 
legal  existence;  and  that  the  section  last  quoted  refers  simply  to  the 
manner  in  which  the  order  for  its  creation  is  executed,  and  not  to  the 
order  itself.  We  think  the  section  is  broader  in  its  scope,  and  that 
it  includes  everything  antecedent  to  the  impaneling  of  the  jury. 
The  section  first  quoted  is  a  restriction  on  the  calling,  not  the  im- 
paneling, of  the  jury.  The  jury  is  impaneled  and  charged  by  the 
court,  so  that  thereby  the  court  recognizes  that  body  as  a  valid 
*600  and  legal  grand  ^jury.  And  we  think  this  section  means  that 
whatever  body  is  duly  charged  and  sworn  as  a  grand  jury,  and 
recognized  as  such  by  the  court,  is  to  be  taken,  like  any  other  officer 
or  tribunal,  as  a  de  facto  jury,  whose  acts  are  valid  as  to  the  public; 
and  that  no  objection  to  the  manner  of  its  creation  will  be  recognized 
unless  it  be  one  that  implies  corruption.  A  de  facto  prosecuting  at- 
torney legally  prosecutes ;  a  de  facto  judge  legally  tries  and  sentences ; 
and  a  de  facto  grand  jury  may,  with  equal  propriety,  legally  indict. 

The  legislature  has  elsewhere  used  this  word  ''selection"  as  em- 
bracing the  order  for  the  grand  jury  as  well  as  the  manner  of  its  ex- 
ecQiion.  Chapter  54  of  the  General  Statutes,  is  entitled  "An  act 
providing  for  the  selection  and  summoning  of  grand  and  petit  jurors ; " 
and  sections  21,  23,  and  24  provide  for  the  orders  of  the  court  or 
judge. 

There  being  no  other  question  presented,  the  judgment  of  the  dis- 
trict court  must  be  affirmed. 

It  is  understood  that  another  case  against  the  same  defendant, 
and  the  cases  of  State  v.  Seright  and  State  v.  Lowry,  brought  to  this 
eonrt  by  appeal,  and  now  pending  here,  involve  only  the  same  ques- 
tion, and  must  be  decided  in  the  same  way. 

(All  the  justices  concurring.) 
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1.  Constitutional  Law:  Titles  of  Bills  and  Laws.  The  constitational 
provision  that  *'no  bill  shall  contain  more  than  one  subject,  which  shall 
be  clearly  expressed  in  its  title,"  is  mandatory;  and  if  the  legislature 
should  clearly  violate  this  provision  by  putting  something  in  the  body  of 
an  act  clearly  not  embraced  in  the  title  thereof,  or  wholly  foreign  to  the 
title,  it  would  be  the  duty  of  the  courts  to  declare  such  portion  of  the 

*601  act  void.  If  any  bill,  while  pending  in  the  legislature,  should,  *in  any 
of  its  stages,  be  in  conflict  with  this  provision,  it  would  be  the  imper- 
ative duty  of  the  legislature,  on  or  before  the  final  passage  of  the  bill,  to 
correct  it,  so  as  to  make  it  harmonize  with  said  provision,  and  if  they 
should  fail  to  do  so,  the  bill  itself,  or  some  portion  thereof,  would  be  void. 

2. :   Chapter  97,  Laws  1872:   Section  6  Held  Void.     Where 

the  legislature,  on  March  3, 1868,  passed  an  act  entitled  '*  An  act  defining 
the  boundaries  of  counties;"  and  afterwards  on  the  twenty-ninth  of  Feb- 
ruary, 1872,  passed  another  act  entitled  "An  act  amendatory  and  supple- 
mental to  an  act  entitled  *An  act  defining  the  boundaries  of  counties,' 
approved  March  3,  1868;"  and  by  section  5  of  the  last-mentioned  act 
created  the  new  county  of  Harvey,  taking  a  portion  of  the  county  of 
Sedgwick  and  placing  it  within  the  boundaries  of  Harvey;  and  by  sec- 
tion 6  of  said  last-mentioned  act  provided,  by  an  arbitrary  rule,  for  tax- 
ing the  territory  detached  from  Sedgwick  county  and  attached  to  Har- 
vey county,  to  assist  in  paying  certain  old  debts  of  Sedgwick  county  : 
Tuld,  that  the  matters  contained  in  section  6  were  not  expressed  in  tlie 
title  to  the  bill,  and  therefore  that  said  section  6  is  unconstitutional  and 
void. 

Original  proceedings  in  mandamus. 

On  the  sixth  of  November,  1873,  the  plaintifif  made  application  to 
the  chief  justice  of  this  court  for  an  alternative  writ  of  mandiimiLs, 
Said  application  was  based  on  the  affidavit  of  the  county  attorney  of 
Sedgwick  county,  alleging,  among  other  things,  that  the  entire  length 
of  the  Wichita  &  Southwestern  Railroad,  between  the  town  of  Newton 
and  the  town  of  Wichita,  is  26^  miles;  that  when  said  railroad  was 
constructed  it  was  wholly  within  Sedgwick  county;  that  by  section 
5  of  chapter  97  of  the  Laws  of  1872,  approved  February  29th,  (Laws 
1872,  p.  184,)  a  portion  of  said  Sedgwick  county  was  detached,  and 
the  territory  so  detached  was  annexed  to,  and  made  a  part  of,  the 
county  of  Harvey,  a  new  county  created  by  said  chapter  97;  that 
the  town  of  Newton,  by  such  change  in  the  boundary  of  Sedgwick 
county,  and  by  force  of  said  section  5,  became  a  town  of  said  Harvey 
county ;  that  of  said  26^  miles  length  of  said  Wichita  &  Southwest- 
ern Bailroad,  9|  miles  thereof  was  now  sitaated  in  said  Harvey 
county,  and  15f  miles  thereof  in  said  Sedgwick  county;  that  said 

^See  Sedgwick  Co.  v.  Bunker,  16  Kan.  498;  Prescott  v.  Beebe,  17  Kan.  823;  sub- 

tact  matter  of  acts,  title,-  see  Evans  v.  Adams,  21  Kan.  124;  Prescott  v.  Beebe,  17 
Can.  822;  John  v.  Reaser,  81  Kan.  406;  S.  C.  2  Pac.  Rep.  771;  State  v.  Bankers' 
A8S*n,  23  Kan.  502;  Shepherd  v.  Helmers,  Id.  508;  Philpin  v.  McCarty,  24  Kan. 
402;  Missouri,  K.  &  T.  Ry.  Co.  v.  Lonii:.  27  Kan.  692:  State  v.  Barrett,  Id.  218. 
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Sedgwick  county  had  duly  and  legally  issued  its  bonds  in  the  sum  cf 
$200,000  to  the  Wichita  &  Southwestern  Bailroad  Company 
*60S  in  payment  of  its  ^subscription  to  the  stock  of  said  company 
in  that  amount;  that  the  interest  on  said  bonds,  at  the  rate 
of  seven  per  cent,  per  annum,  was  payable  semi-annually  on  the 
first  of  January  and  first  of  July;  that  the  interest  on  such  bonds  to 
become  due  in  1874  was  $14,000;  that  by  section  6  of  said  chapter 
97  of  the  Laws  of  1872  said  ''territory  detached  from  the  county  of 
Sedgwick^  and  made  a  part  of  the  county  of  Harvey,"  should  "pay 
the  same  proportion  of  said  ($200,000)  indebtedness  as  the  length 
of  the  W.  &  S.  W.  Bailroad  within  the  county  of  Harvey  bears  to 
the  entire  length  of  said  railroad  between  Newton  and  Wichita;'' 
that  the  proportion  of  said  $14,000  interest  for  the  year  1874  to  be  . 
paid  by  Harvey  county  was  $5,166.98;  that  the  defendant,  H.  W. 
Bailey,  was  the  county  clerk  of  said  Harvey  county ;  that  on  the  first 
of  September,  1873,  the  county  clerk  of  Sedgwick  coaiity  had  duly 
certified  to  the  defendant,  as  county  clerk  of  said  Harvey  county, 
said  sum  of  $5,166.98,  "as  the  amount  of  taxes  to  be  levied  upon 
the  said  territory  detached  from  said  county  of  Sedgwick,  and  made 
a  part  of  said  county  of  Harvey,  to  pay  the  said  interest  on  the  said 
bonds  accruing  on  said  first  of  January  and  the  first  day  of  July, 
1874,  and  delivered  said  certificate  to  said  defendant ;  that  said  de- 
fendant had  neglected  and  refused,  and  still  neglects  and  refuses,  to 
apportion  said  amount  upon  the  taxable  property  situated  in  the  ter- 
ritory detached  from  Sedgwick  county  as  aforesaid,  and  insert  the 
same  80  apportioned  in  the  tax-roll  of  the  county  of  Harvey,"  etc. 
An  alternative  writ  was  allowed,  commanding  Bailey  to  apportion 
said  sum  of  $5,166.98  upon  the  taxable  property  in  said  detached 
territory,  and  insert  the  same  in  the  tax-roll  of  Harvey  county,  to 
be  collected  on  the  assessment  of  the  year  1873,  or  to  show 
*603  cauBCi  etc.^  Bailey  appeared,  and  moved  to  quash  the  ^alter- 
native writ  on  the  ground  that  said  section  6  of  said  chapter 
97  of  the  Laws  of  1872,  which  undertakes  to  prescribe  the  duty  which 
it  is  sought  by  the  writ  to  compel  him  to  perform,  is  unconstitu- 
tional and  void. 

^NoTB  OF  HoK.  W.  0.  Webb,  State  Reporter. 

An  action  of  this  same  title  and  character,  and  between  these  same  parties,  was 
determined  in  this  court  at  the  July  term,  1878,  and  is  reported  in  fl  Ean.  631. 
That  action  was  commenced  in  December.  1872,  to  compel  the  defendant,  Bailey, 
to  apportion  the  amount  of  $6,166.98  of  the  $14,000  interest  on  said  $200,000 
bonds,  payable  in  the  year  1873,  on  the  taxable  property  in  said  detached  terri- 
tory, and  insert  the  same  in  the  tax-rolls  of  Harvey  county,  to  be  collected  upon 
the  assessment  thereof  for  the  year  1872.  To  the  alternative  writ  issued  in  that 
case  Bailey  answered,  setting  up  four  several  defenses,  each  of  which  was  con- 
lidered  and  determined  by  the  court  on  the  final  hearing.  B>ut  no  one  of  the  de- 
fenses in  that  action  raised  the  question  which  is  raised  in  this  action,  (to- wit, 
whether  section  6  of  said  chapter  97  of  the  Laws  of  1872  is  constitutional,)  nor 
wiu  this  question  su^^ested  even  in  the  briefs  of  counsel  in  that  case.  11  Kan. 
^»M$S.  The  court  did  not  consider  any  question  in  that  case  except  those  raised 
^d  presented  on  the  answer  of  the  de^ndant,  and,  not  regarding  those  defenses 

at  Boffldent,  awarded  a  perempiory  mandamtu. 
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C.  S.  Bowman  and  J.  J.  Barker,  for  defendant,  in  support  of  the 
motion  to  quash  the  alternative  writ. 

We  contend  that  section  6  of  the  act  mentioned  and  referred  to  in 
the  alternative  writ  of  mandamus — ''An  act  entitled  '  An  act  amenda- 
tory of,  and  supplemental  to,  an  act  entitled  ''An  act  defining  the 
boundaries  of  counties,"  approved  March  8,  1868/  "  (Laws  1872,  c. 
97,  p.  183) — is  in  direct  conflict  with  section  16  of  article  2  of  the  con- 
stitution, which  provides  that  "no  bill  shall  contain  more  than  one 
subject,  which  shall  be  clearly  expressed  in  its  title."  People  v. 
Denahy,  20  Mich.  349.  The  provisions  of *the  fundafaaental  law  that 
the  subject  shall  be  expressed,  and  clearly  expressed,  are  mandatory. 
Every  word  contained  in  the  constitution  must  have  a  meaning,  and 
intend  what  it  says.  Harvey  v.  CoflSn,  5  Ind.  567;  Newell  v.  People, 
7  N.  Y.  83;  Gibbons  v.  Ogden,  9  Wheat.  188;  Indiana  C.  Ry.  Co.  v. 
Bradley,  7  Ipd.  49;  Van  Home  v.  Dorrance,  2  Dall.  808;  People  v. 
Allen,  42  N.  Y.  404;  Weaver  v.  Lapsley,  43  Ala.  229;  Potter's  Dwar. 
354. 

The  framers  of  the  constitution  classified  the  important  subjects  of 
legislation  under  appropriate  heads.  They  assumed  that  different 
subjects  of  legislation  existed;  and  in  the  constitution  the  subject  of 
counties,  their  organization,  etc.,  was  wisely  kept  entirely  separate 
and  distinct  from  the  subject  of  finance  and  taxation^  Const,  arts^ 
9,  11;  Bright  v.  McCuUough,  27  Ind.  226.  In  determining  whether 
more  than  one  subject  is  contained  in  an  act,  the  true  test  is :  "Might 
this  identical  matter  reasonably  be  looked  for  under  this  particular 
head?"  Bright  v.  McCuUough,  27  Ind.  227;  Ryerson  v.  Dtley,  16 
Mich.  277;  City  of  St.  Louis  v.  Tiefel,  42  Mo.  591;  McGill  v. 
*604  McGill,  4  La.  Ann.  268 ;  Banker  v.  Brent,  *4  Minn.  524,  (Gil. 
408;)  Town  of  Fishkill  v.  Pishkill  B.  P.  R.  Co.,  22  Barb.  643 ; 
People  V.  O'Brien,  88  N.  Y.  195;  City  of  New  York  v.  Colgate,  12  N. 
Y.  146.  The  title  must  cover  the  subject  of  the  act.  Town  of  Fish- 
kill  V.  Fishkill  B.  P.  R.  Co.,  22  Barb.  642;  Ryerson  v.  Utley,  16  Mich. 
279;  Igoe  v.  State,  14  Ind.  240;  State  v.  Bowers,  Id.  195;  City  of 
St.  Louis  V.  Tiefel,  42  Mo.  578;  People  v.  Mellen,  32  111.  181;  Gas- 
kin  V.  Anderson,  56  Barb.  259;  Smith  v.  City  of  New  York,  84  How. 
Pr.  508;  City  of  New  York  v.  Colgate,  12  N.  Y,  146;  State  v.  Bran- 
don, 6  Kan.  *255. 

And  even  if  we  should  concede  that  the  title  of  the  act  in  question 
might  have  been  made  sufGiciently  comprehensive  to  cover  the  pro- 
visions of  section  6,  the  fatal  objection  would  still  remain  that  this 
was  not  done.  Cooley,  Const.  Lim.  149;  Ryerson  v.  Dtley,  16  Mich. 
278;  Mewherter  v.  Price,  11  Ind.  201 ;  Foley  v.  State,  9  Ind.  363; 
State  V.  Hixon,  41  Mo.  39;  People  v.  Mellen,  32  111.  181;  Town  of 
Fishkill  V.  Fishkill  B.  P.  R.  Co.,  22  Barb.  642;  Waters  v.  Langdon,  40 
Barb.  408;  State  v.  Bowers,  14  Ind.  196;  Prothro  v.  Orr,  12  Ga.  41. 

The  legislature  may  make  the  title  of  an  act  as  restrictive  as  it 
pleaseSi  and  the  courts  cannot  enlarge  its  scope.    The  constitution  has 
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mftde  the  title  the  ooQclusive  index  to  the  legielative  intent.  Cooley, 
CoBst  Lim.  149;  Wolcott  v.  Wigton,  7  Ind.  49;  Township  of  Green- 
eastie  y.  Black,  5  Ind.  567;  City  of  St.  Louis  v.  Tiefel,  42  Mo.  592. 
"When  a  statute  which  applies  to  the  state  at  large  contains  provis- 
ions of  a  local  or  private  natnre,  not  disclosed  by  its  title,  the  later 
provisions  are  void.''  People  v.  County  of  Chautauqua,  43  N.  Y.  10. 
Nothing  can  be  incorporated  in  an  amendment  which  was  not  included 
in  the  title  of  the  original  act.     State  v.  Bowers,  14  Ind.  198. 

We  insist  that  section  6  of  the  act  mentioned  in  the  alternative  writ 
of  mandamui  is  in  direct  contravention  of  section  17  of  article  2  of 
the  constitution,  which  provides :  '* All  laws  of  a  general  nature  shall 
have  a  uniform  operation  throughout  the  state;  and  in  all  cases  where 
a  general  law  can  be  made  applicable,  no  special  law  shall  be  en- 
acted."   Thomaa  v.  County  of  Clay,  5  Ind.  4. 

Section  6  of  the  aet  in  question  specially  prescribes  the  duties  of 
certain  officers  in  a  special  case.  This  special  provision  cannot  find 
a  place  in  a  general  statute.  People  v.  County  of  Chautauqua,  43  N, 
Y.  10;  Pullman  v.  City  of  New  York,  54  Barb.  169 :  People  v.  O'Brien, 
S8  N.  Y.  193;  Smith  v.  City  of  New  York,  34  Bfow.  Pr.  511.  And  it 
is  the  duty  oif  the  courts,  and  not  the  legislature,  to  say  whether  a 
general  law  can  be  made  applicable.     County  of  Enox  v.  Jones,  7  Ind. 

4;  Smith  v.  City  of  New  York.  34  How.  Pr.  611. 
*605    *H.  C.  Slugs,  Co.  Atty.,  for  plaintiff. 

''No  bill  shall  contain  more  than  one  subject,  which  shall  be 
clearly  ezpreased  in  its  title."  So  says  the  constitution ;  and  we  deem 
it  annecesskry  for  the  purposes  of  this  case  to  discuss  the  question  as 
to  whether  this  provision  is  to  be  considered  mandatary  or  directory. 
Bespectable  authorities,  however,  hold  it  to  be  merely  directory  of  the 
mode  of  legislation.  Washington  v.  Page,  4  Cal.  388 ;  Miller  v.  State, 
3  Ohio  St.  475, 484;  Pierpont  v.  Crouch,  10  Gal.  315;  Pirn  v.  Nichol- 
son, 6  Ohio  St.  176,  180.  It  seems  to  be  pretty  well  settled  that  the 
Babject  of  a  legislative  enactment  may  be  broad  and  comprehensive 
"as  the  common  law  itself,"  and  that  the  legislature,  in  its  discretion, 
may  determine  how  broad  it  may  be,  or  how  restricted  it  shall  be, 
and  with  what  degree  of  clearness  and  particularity  that  subject  shall 
be  expressed  in  the  title  of  the  enactment.  Cooiey,  Const.  Lim.  144 ; 
Bowman  v.  Cockrill,  6  Kan.  *311,  *335.  The  subject  expressed  in 
the  title  of  the  act  in  question  (chapter  97,  Laws  1872)  is  to  amend 
and  ^dd  to  an  act  entitled  "An  act  defining  the  boundaries  of 
comities. "  It  is  consistent  with  this  subject  to  enlarge,  diminish,  or 
ehange  the  boundaries  of  counties  then  existing,  and,  as  a  result  of 
such  change,  to  form  and  define  the  bounds  of  the  new  and  additional 
counties.  The  original  act  (chapter  24,  Gen.  St.)  declared  into  what 
eoQDtieB  the  state  was  divided,  gave  names  to  them,  and  defined  their 
hoandaries.  To  change  this,  to  some  extent,  was  the  subject  and 
purpose  of  the  act  in  question.  This  subject  is  comprehensive  enough 
^  include  the  provisions  to  create  the  county  of  Harvey,  and  the 
v.18k— 29 
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purpose  to  create  the  county  of  Harvey  is  suffioiently  clearly  expressed 
in  the  title  of  the  act.     Cooley,  Const.  Lim.  146;  Morford  v.  Unger, 
8  Iowa,  82;  Dancombe  v.  Prindle,  12  Iowa.  1.     It  was  legitimate  for 
the  legislature  to  incorporate  in  the  act  all  such  exceptions,  saving 
clauses,  and  provisions  which  it  might  deem  essential  to  protect 
vested  rights,  to  effectuate  the  object  of  the  act,  or  to  provide  for  any 
contingency  that  might  arise  in  consequence  of  the  new  state  of  af- 
fairs produced  by  the  passage  of  the  act  itself,  so  that  such 
*606    provisions  were  not  *entirely  inconsistent  with  and  repugnant 
to  the  general  subject  and  purpose  expressedi  in  the  title. 
State  v.  Squires,  26  Iowa,  340;  People  v.  Mahaney,  13  Mich.  481; 
Harriman  v.  State,  2  Iowa,  280.     There  is  nothing  contained  or  en- 
acted in  section  6  of  the  act  in  question  inconsistent  with  or  repug- 
nant to  the'subject  of  creating  the  new  county  of  Harvey,  or  incon- 
sistent with  the  subject  of  amending  and  adding  to  the  original  act 
defining  the  boundaries  of  counties.     There  is  nothing  contained  in 
section  6  that  would  require  distinct  and  independent  legislation  to 
effect.     If  it  was  legitimate  or  appropriate  for  the  legislature  to  make 
the  provision  contained  in  section  6  at  all,  it  was  legitimate  and  proper 
that  it  should  be  done  in  and  afi  a  part  of  the  very  act  creating  the 
county  of  Harvey;  and  that  it  had  the  power,  there  is  no  question. 
Dill.  Mun.  Corp.  §§  30,  86,  37,  127-129;  Cooley,  Const.  Lim.  191- 
193. 

As  to  the  second  proposition  advanced  in  defendant's  brief,  we  re- 
fer to  State  V.  Hitchcock,  1  Kan.  *178,  which,  we  think,  sufficiently 
disposes  of  the  point. 

Valentine,  J.  On  March  3,  1868,  an  act  of  the  legislature  was 
passed  entitled  "An  act  defining  the  l30undarie8  of  counties."  Gen. 
St.  228.  Under  this  act  the  boundaries  of  79  counties  were  defined 
and  established.  In  1872  another  act  was  passed  entitled  "An  act 
amendatory  and  supplemental  to  an  act  entitled  <An  act  defining  the 
boundaries  of  counties,'  approved  March  3,  1868."  Laws  1872,  p. 
183.  Under  this  act  the  boundaries  of  four  counties  were  defined 
and  established.  Two  of  these  counties  were  created  by  the  act,  and 
the  other  two  simply  had  their  boundaries  changed.  Section  5  of  the 
act  created  the  new  county  of  Harvey,  and  in -doing  so  took  a  portion 
of  the  county  of  Sedgwick  and  placed  it  within  the  boundaries  of  the 
county  of  Harvey.     Section  6  reads  as  follows : 

**Sec.  6.  The  territory  detached  from  the  county  of  Sedgwick,  and 

made  a  part  of  the  county  of  Harvey,  by  this  act,  shaH  not  in 
*607     anywise  be  relieved  from  its  obligation  to  pay  its  *proportion 

of  all  indebtedness  of  Sedgwick  county  which  may  be  occa- 
sioned by  the  issue  of  bonds  for  or  in  aid  of  any  railroad,  which  issue 
of  bonds  has  heretofore  been  voted  by  the  said  county  of  Sedgwick ; 
and  the  territory  so  detached  shall  pay  the  same  proportion  of  said  in- 
debtedness as  the  letjgth  of  the  Wichita  &  Southwestern  Railroad 
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within  the  county  of  Harvey  bears  to  the  entire  length  of  said  railroad 
between  Newton  and  Wichita.  The  county  clerk  of  Sedgwick  county 
shall  annually  certify  to  the  county  clerk  of  Harvey  county  the  amount 
of  the  taxes  to  be  levied  on  territory  so  detached,  to  pay  the  interest 
and  principal  of  said  indebtedness  as  the  same  shall  become  due ;  and 
the  county  clerk  of  Harvey  county  shall  apportion  the  same  upon  the 
taxable  property  situated  in  said  detached  territory,  and  insert  the 
same  in  the  assessment  roll  of  his  county;  and  the  same  shall  be  col* 
lected  as  other  taxes;  and,  when  collected,  shall  be  paid  over  by  the 
county  treasurer  of  Harvey  county  to  the  county  treasurer  of  Sedg- 
wick county,  to  be  applied  in  the  same  manner  as  if  collected  by  him." 
Laws  1872,  pp.  184,  185. 

The  first  part  of  section  16  of  article  2  of  the  constitution  of  Kan* 
sas  reads  as  follows:    **No  bill  shall  contain  more  than  one  subject, 
which  shall  be  clearly  expressed  in  its  title."    Now  it  is  claimed 
that  said  section  6  is  in  conflict  with  this  provision  of  the  consti- 
tution, and  therefore  void.     This  is  the  only  question  involved  in  this 
case.    About  twenty-seven  states  have  constitutional  provisions  simi- 
lar to  that  of  ours.     In  two  of  these  states — Ohio  and  California — 
the  provision  is  considered  merely  as  directory  to  the  legislature; 
but  in  all  the  others  in  which  decisions  upon  the  subject  have  been 
made,  the  provision  is  considered  as  mandatory.     And  it  ought  to 
be  80  considered.     It  would  be  a  dangerous  doctrine  to  announce 
that  any  of  the  provisions  of  the  constitution  may  be  obeyed  or 
disregarded  at  the  mere  will  or  pleasure  of  the  legislature,  unless 
it  is  dear,  beyond  all  question,  that  such  was  the  intention  of  the 
framers  of  the  instrument.     It  would  seem  to  be  a  lowering  of  the 
proper  dignity  of  such  an  instrument  to  say  that  it  descends  to  pre- 
scribing mere  rules  of  order  in  unessential  matters,  which  may  be 
followed  or  disregarded  at  pleasure.     Judge  Goolby  uses  the  follow- 
ing lanc[uage:    "The  fact  is  this:  that  whatever  constitutional 
*608    *provi8ion  can  be  looked  upon  as  directory  merely,  is  very 
likely  to  be  treated  by  the  legislature  as  if  it  was  devoid  even 
of  moral  obligation,  and  to  be  therefore  habitually  disregarded.     To 
say  that  a  provision  is  directory,  seems,  with  many  persons,  to  be 
equivalent  to  saying  that  it  is  not  law  at  all.     That  this  ought  not  to 
be  so,  must  be  conceded.     That  it  is  so,  we  have  abundant  reason 
and  good  authority  for  saying.     If,  therefore,  a  constitutional  provis- 
ion is  to  be  enforced  at  all,  it  must  be  treated  as  mandatory."  Cooley, 
Const.  Lim.  150.     Now,  whether  what  Judge  Coolbt  says  is  trne  or 
not,  we  have  no  doubt,  both  upon  reason  and  authority,  that  the  said 
constitutional  provision  should  be  considered  as  mandatory;  and 
whenever  the  legislature  clearly  violates  the  provision  by  putting 
Bomething  in  the  body  of  an  act  which  is  clearly  not  embraced  in  the 
tiUe  thereof,  or  is  wholly  foreign  to  the  title,  the  eourte  should  de- 
clare such  portion  of  the  act  void. 
The  language  of  this  constitutional  provision  differs  in  some  re- 
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speets  in  4;he  difiPerent  states.     We  shall  notice  some  of  these  differ- 
ences.    In  some  of  the  states  the  word  *'bill"  is  used,  where  in  others 
the  word  "act, "  or  "law"  is  used.     But,  as  the  question  is  usually  pre- 
sented to  the  courts,  it  can  probably  make  but  little  if  any  difference 
which  one  of  the  words  is  used.     Each,  as  presented  to  the  courts, 
means  the  final  determination  of  the  legislature  upon  the  particular 
subject  embraced  in  such  "bill,"  "act,"  or  "law."     The  word  "act"  is 
probably  the  best  word  to  use,  for  it  includes  nu  action  of  the  legislature, 
or  of  any  person,  prior  to  the  final  passage  of  the  act  by  the  legisla- 
ture, and  it  includes  the  whole  of  the  act, — nothing  more  and  nothing 
less.     The  word  "law"  is  probably  the  worst  word  to  use,  for  a  por- 
tion of  any  act  may  be  law,  as  well  as  the  whole  of  the  act.     "Law," 
however,  as  here  used,  is  intended  to  be  synonymous  with  "act."    Oar 
constitutio^,  as  well  as  those  of  Ohio,  Nebraska,  Pennsylvania,  New 
York,  Wisconsin,  and  perhaps  some  of  the  other  states,  uses  the  word 
"bill."     The  word  "bill"  means  the  bill  as  it  is  first  introduced 
^^609     into  one  of  the  bouses  of  the  legislature,  and  as  it  *may  at  any 
time  be,  in  any  of  its  stages,  until  it  is  fin/klly  passed  by  both 
houses  of  the  legislature,  signed  by  the  officers  of  each  house,  signed 
by  the  governor^  and  filed  away  by  the  secretary  of  state,  as  the 
highest  evidence  of  what  the  law  is.     When  the  bill  is  thus  filed  it  is 
called  the  "* enrolled  bill."     It  is  then  the  embodiment  of  the  "act" — 
the  "law" — that  finally  passed  the  legislature,  and  should  contain  but 
one  subject,  which  subject  should  be  clearly  expressed  in  its  title.     In 
our  opinion,  said  constitutional  provision  is  an  imperative  mandate 
to  the  legislature,  commanding  them  that  "no  bill  shall  contain  more 
than  one  subject,  which  shall  be  clearly  expressed  in  its  title;"  and  if 
any  bill,  in  any  of  its  stages,  should  be  in  conflict  with  this  provision, 
the  legislature  should,  on  or  before  its  final  passage,  correct  it,  so  as 
to  make  it  harmonize  with  said  provision;  and  if  the  legislature  should 
fail  to  so  correct  it,  the  bill  itself,  or  some  portion  thereof,  would  be 
void. 

In  Florida,  Indiana,  Iowa,  Nevada,  and  Oregon  their  constitutional 
provision  upon  this  subject  is  that  every  act  or  law  "shall  embrace 
but  one  subject,  and  matters  properly  connected  therewith,  which  sub- 
ject shall  be  expressed  in  the  title."  [In  Florida  and  Nevada  the 
language  is,  "which  subject  shall  be  briefly  expressed  in  the  title."] 
In  the  Kansas  constitution  the  above  words  in  italics  are  omitted. 
Hence  in  Florida,  Indiana,  Iowa,  Nevada,  and  Oregon  the  legislature 
may,  without  violating  their  constitutioo,  place  in  the  body  of  the 
act  mattera  properly  connected  with  the  subject  expressed  in  the  title 
thereof,  (although  these  matters  themselves  may  not  be  expressed  in 
the  title,)  while  in  this  state,  under  our  constitution,  such  a  thing 
could  not  be  done.  This  difference  will  account  for  certain  decisions 
made  in  some  of  the  above-mentioned  states.  These  are  the  only 
differences  of  which  we  shall  take  notice. 

The  next  question  is  whether  said  section  6,  or  any  part  thereof, 
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is  not  expressed  in  the  title  of  the  act.     We  suppose  there  can, be  but 

one  answer  to  this  question.  Neither  the  act  of  1868,  nor  the 
•610    act  of  1872,  mentions  any  subject  except  that  of  *"defining 

the  boundaries  of  counties."  This  title  is  probably  broad 
enough  to  authorize  the  changing  of  county  lines,  the  establishing  of 
county  lines,  the  creation  of  the  boundary  lines  of  new  counties, — 
sT]bstantially  the  creation  of  new  counties;  but  still  it  can  do  noth- 
ing more  than  to  authorize  the  defining  and  establishing  of  the  terri- 
torial boundaries  of  either  old  or  new  counties.  It  cannot  authorize 
the  establishment  of  an  arbitrary  rule,  or,  indeed,  of  any  rule,  for 
taxing  the  inhabitants  of  that  portion  of  Sedgwick  county  attached  to 
Harvey  county.  The  title  of  the  act  is  not  broad  enough  to  include 
assessment  or  taxation  of  any  kind.  Of  course,  the  legislature  could 
have  passed  a  bill  under  a  title  broad  enough  to  include  all  that  is 
coDtained  in  said  sections  5  and  6,  and  such  bill  would  have  been 
valid ;  but  they  did  not  do  it.  Who  would  think  of  looking  for  any 
kind  of  assessment  or  taxation  under  such  a  title  as  that  prefixed  to 
said  chapter  97  of  the  Laws  of  1872?  And  who  would  think  of  find- 
ing under  such  a  title  an  arbitrary  rule  of  assessment  and  taxation, 
differing  in  almost  every  particular  from  the  general  rule  established 
for  the  other  counties  in  the  state?  As  the  legislature  will  frequently 
be  called  upon  to  change  the  boundary  lines  of  counties,  it  would 
probably  be  better  for  them  to  pass  a  general  law  for  the  assessment 
and  collection  of  taxes  from  territory  detached  from  one  county  and 
attached  to  another,  where  one  county  is  more  in  debt  than  the  other; 
otherwise  they  will  have  to  make  the  title  to  the  act  in  each  case 
broad  enough  to  include  assessment  and  taxation  to  pay  previous  in- 
debtedness, as  well  as  to  include  the  changing  of  boundary  lines. 

Whether  the  rule  attempted  to  be  established  for  taxing  the  terri- 
tory detached  from  Sedgwick  county,  and  attached  to  Harvey,  is  just 
or  not,  we  cannot  tell.  It  would  seem  that  if  said  territory  should 
continue  to  assist  in  paying  the  old  debts  of  Sedgwick  county  it  ought 
to  be  relieved  from  assisting  to  pay -the  old  debts  of  Harvey  county. 
And  it  would  further  seem  that  if  said  territory  is  still  to  continue  to 
assist  in  paying  the  old  debts  of  Sedgwick  county,  it  ought  in  doing 

so  to  pay  as  a  property  tax  the  same  percentage  on  the  value 
*611    'of  the  property  within  said  territory  which  the  territory  still 

remaining  in  Sedgwick  county  does  on  its  property.  The 
role  that  "the  territory  so  detached  shall  pay  the  same  proportion  of 
said  indebtedness  as  the  length  of  the  Wichita  &  Southwestern  Rail- 
road within  the  county  of  Harvey  bears  to  the  entire  length  of  said 
raihoad  between  Newton  and  Wichita"  may  be  unjust,  and  it  is  cer- 
toly  very  arbitrary.  We  cannot,  however,  take  judicial  notice  that 
it  is  nnjnst,  and  therefore  co^ld  not,  in  the  absence  of  evidence  show- 
nig  the  same  to  be  unjust,  declare  that  the  rule  is  unconstitutional  for 
that  reason.  County  of  Sedgwick  v,  Bailey,  11  Kan.  *631,  *635. 
Section  6  of  said  act  defining  the  boundaries  of  Harvey  county,  and 
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detaching  a  portion  of  the  territory  of  Sedgwick  county,  and  attach- 
ing it  to  the  county  of  Harvey,  does  not  depend  for  its  validity  upon 
section  6  of  the  act  which  provides  for  levying  and  collecting  taxes 
from  said  detached  territory  to  pay  certain  old  debts  of  Sedgwick 
county,  and  therefore  the  whole  of  said  section  6  may  be  void  and 
the  whole  of  section  5  be  valid.  Hence  no  argument  can  be  made 
that  it  was  necessary  to  pass  section  6  in  order  to  pass  section  5. 

This  provision  of  the  constitution,  found  in  the  constitutions  of  the 
most  of  the  states,  is  elaborately  discussed  in  Sedgwick's  Statutory 
and  Constitutional  Law,  (second  edition.)  See,  also,  Cooley,  Const. 
Lim.  141-151. 

The  motion  to  quash  the  alternative  writ  of  mandamui  will  be  sus- 
tained, and  judgment  rendered  for  the  defendant  for  costs. 

(All  the  justices  concurring.) 


*612  *J.  F,  Babbitt  v.  Amanda  Cobby,  Adm'x,  eto. 

July  Term,  1874. 

L.  Error:  Waiver.  A  party  who  voluntarily  takes  all  the  benefits  of  a 
judgment  will  not  be  permitted  to  say  there  was  error  in  such  judg- 
ment.' 

2.  :  Assent  to  Judgment.    Where  a  party  claimed  title  by  virtue 

of  tax  deeds,  but  such  title  was  adjudged  void,  and  judgment  given  him 
for  the  money  paid  therefor,  held,  that  a  voluntary  acceptance  of  the 
money  thus  adjudged  to  him  was  a  waiver  of  any  error  in  the  judgment 
as  to  title.  / 

Error  from  Brown  district  court. 

Mrs.  Corby,  as  administratrix  ofthe  estate  of  John  Corby,  deceased, 
in  June,  1872,  recovered  a  judgment  in  the  district  court  against 
Eoyal  Baldwin,  which  became  a  lien  on  his  lands.  W.  W.  Guthrie,  J. 
F.  Babbitt,  C.  H.  Jones,  and  P.  F.  Miles,  respectively,  had  or  claimed 
liens  on  a  certain  quarter  section  of  land  belonging  to  Baldwin,  by 
reason  of  which  no  sale  of  said  lands  could  be  made  under  said  judg- 
ment in  favor  of  Mrs.  Corby  against  Baldwin.  To  determine  their 
liens,  and  subject  said  land  to  sale  under  her  judgment,  Mrs.  Corby 

1 A  party  holding  the  fee  in  mortgaged  premises,  and  against  whom  a  decree  of 
foreclosure  is  entered,  cannot,  after  voluntarily  taking  the  surplus  arising  from 
the  sale  of  said  premises  upon  such  decree,  maintain  a  proceeding  in  the  supreme 
court,  to  set  aside  the  decree  of  sale,  Hoffmire  v.  Holcomb,  17  Kan.  378;  same 
principle  applied,  Rasure  v.  McGrath,  23  Kan.  601;  where  a  party  in  an  action  of 
ejectment  elects,  after  the  verdict  is  rendered,  to  institute  proceedings  under  the 
occupying  claimant  law,  and  demands  a  jury  for  that  purpose,  he  is  estopped 
from  instituting  proceedings  in  error  to  reverse  the  judgment  rendered  in  such 
action;  and  this,  although  the  judgment  had  not  yet  been  rendered  when  the  elec- 
tion and  demand  were  made.    Bradley  v.  Rogers,  5  Pac  Rep.  874. 


BABBITT  r.  CORBY.  455 

braoght   snit  agaiDst  Gntbrie,  Babbitt,  Jones,  and. Miles,  and  said 
Baldwin  and  his  wife.     Babbitt  answered,  claiming  title  to  said  quar- 
ter section  of  land  under  and  in  virtue  of  two  tax  deeds  duly  issued 
to  him,   one  dated  June  15  and  duly  recorded  June  25,  1864;  said 
deed  being  issued  upon  a  tax  sale  made  in  September,  1860,  for  un- 
paid taxes  levied  on  said  land  for  the  year  1859;  and  the  other  of 
said  deeds  being  issued  May  7, 1872,  and  duly  recorded  August  12, 
1872,  being  issued  upon  a  tax  sale  made  in  May,  1869,  for  unpaid 
taxes  levied  on  said  land  for  the  year  1868.     He  also  alleged  that  he 
bad  paid  taxes  on  said  lands  since  1862,  in  addition  to  those  for 
which  the  deeds  were  issued,  to  the  sum  of  $183.15,  exclusive  of  inter- 
est.     On  the  trial  the  district  court,  at  the  April  term,  1873,  found.that 
'*the  said  tax  deeds  set  up  by  said  defendant  J.  F.  Babbitt  in  his  said 
answer  are  each  invalid  as  any  conveyance,  or  to  vest  any 
*613      title,  but  the  said  second-described  tax  deed  is  valid  ""as  a  lien 
in  favor  of  sa^id  Babbitt  for  the  amount  of  taxes  by  him  paid 
on  said  land,  with  interest  thereon  as  provided  by  law,  as  is  set  up 
in  his  answer,  which  the  court  finds  is  the  sum  of  $147.57.**     Upon 
the  trial  of  the  whole  case  the  court  decreed  that  said  land  be  sold, 
and  decreed  that  said  sum  of  $147.57  should  be  paid  to  Babbitt  out 
of  the  proceeds  of  such  said.     From  such  decree  Babbitt  appealed  to 
this  court.     After  the  petition  in  error  and  transcript  were  filed  in 
this  court,  the  lands  were  sold  under  said  decree,  and  the  amount  of 
Babbitt's  lien  was  paid  to  and  accepted  by  him.     Whereupon  Mrs. 
(.'orby ;  defendant  in  error,  filed  a  motion  to  dismiss,  and  brought  the 
fact  of  each  payment- to  the  record  by  affidavit. 
Guthrie  dk  Metcalfe  for  defendant  in  error. 
ff^.  D,  Webb  and  Ira  J,  Lacock,  for  plaintiff  in  error. 
Since  this  case  came  into  this  court,  it  is  alleged  that  Babbitt  has 
taken  the  money  that  was  deposited  for  the  taxes  that  he  had  paid, 
and  it  is  contended  that  he  can  no  longer  contest  his  right  to  the 
land.     We  admit  that  when  one  person  tenders  to  another  the  amount 
that  he  admits  is  due  to  that  other,  on  a  claim  made  by  him,  and  the 
tender  is  made  as  a  full  satisfaction  of  the  claim,  then,  if  it  is  ac- 
cepted, that  would  be  deemed  the  condition  of  the  acceptance,  and  no 
action  could  be  sustained  to  recover  the  amount.     But  here  is  an  at- 
tempt made  to  set  aside  two  deeds.     It  is  not  an  offer  to  buy  our 
land,  to  pay  us  an  amount  that  we  claim  against  Corby,  nor  does  a 
receipt  of  the  amount  by  us  give  Corby  a  right  to  our  land,  or  set 
aside  our  deeds.     Our  title  cannot  be  divested  in  that  way. 

Brewer,  J.     Plaintiff  in  error  was  with  others  a  defendant  in  an 

action  brought  in  the  district  court  by  defendant  in  error.     In 

*614     that  action  he  claimed  title  to  the  premises  involved  in  the 

suit  by  virtue  of  two  tax  deeds.     The  court  found  against  the 

validity  of  the  deeds,  but  found  that  by  reason  thereof  he  was  entitled 

to  a  repayment  of  the  m.onoy  paid  by  him  therefor,  and  interest,  and 


456  KANSAS  REPORTS. 

■ 

ordered  such  sum  paid  out  of  the  proceeds  of  the  sale  of  the  property. 
To  this  plaintiff  in  error  excepted,  and  commenced  this  proceeding  in 
error  to  reverse  such  judgment.  After  commencing  this  proceeding 
he  voluntarily  accepted  the  amount  found  dae  and  ordered  paid  to 
him.  In  other  words,  he  has  voluntarily  accepted  the  benefits  of  a 
judgment  which  he  was  seeking  to  reverse.  Defendant  in  error  has 
filed  a  motion  to  dismiss  this  proceeding  on  account  of  such  accept- 
ance, and  we  think  her  motion  should  be  sustained.  By  voluntarily 
accepting  the  proceeds  of  the  judgment,  the  plaintiff  in  error  waived 
any  errors,  if  errors  there  were,  in  it.  A  party  who  complains  of  a 
judgment  must  be  consistent  in  his  conduct  with  reference  to  it.  If 
he  recognizes  its  validity,  he  will  not  be  heard  to  say  that  it  is  in- 
valid. And  surely  there  can  be  no  clearer  recognition  of  a  judgment 
than  is  shown  here.  He  claimed  title.  The  court  found  against  bis 
title,  but  decreed  him  money.  He  says  there  was  error  in  decreeing 
him  money  instead  of  title,  and  then  voluntarily  receives  the  money. 
The  two  are  inconsistent,  and,  having  received  the  money,  he  will 
not  now  be  permitted  to  say  there  was  error  in  giving  it  to  him. 

The  motion  to  dismiss  will  be  sustained. 

(All  the  justices  concurring.) 
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13  KAX.   17,  BOARD  OF  EDUCATION  OF  CXTT  OF  ATCHISON  v. 


'^^ 


GftndsluKeBt— NAtnve  aad  enfovoeiifteat  of  ord«r.«— Cited  in  C.  H.  BMtcb  & 
(^.  r.  Manhattan  Fire  Ins.  Co.,  23  Kan.  366;  Morgan  v.  Saline  Valley  Bank,  4 
Kan.  App.  668,  46  Pftc  61 ;  Kansas  City,  Ft  S.  &  M.  B.  Ck>.  v.  Canningham,  7 
Kan.  App.  47,  51  Pac.  972— holding  justice's  order  not  a  final  adjudication  of  the 
garnishee's  liability :  Phelps  v.  Atchison,  T.  &  S.  F.  R.  Co.,  28  Kan.  165,  holding 
tliat  garnishee  proceedings  in  justice  court  did  not  reach  a  liability  incurred  by 
the  garnishee  subsequent  to  the  service  of  the  garnishee  summons ;  Muse,  Spivey 
k  Go.  T.  Lehman,  30  Kan.  514,  1  Pac.  804,  holding  that  an  order,  on  appeal  from 
jastice  court,  that  the  garnishee  pay  over  money,  was  not  res  judicata  as  to  a 
mortgagee  who  claimed  the  money;  C.  L.  Mull  &  Sons  v.  Jones,  33  Kan.  112,  5 
Pac.  388,  holding  that  a  justice's  order  on  a  garnishee  to  pay  over  money  was 
Dot  conclusive  on  the  defendant ;  Miller  v.  Noyes,  34  Kan.  13,  7  Pac.  602 ;  Kan- 
sas City,  St.  J.  &  C.  B.  R.  Co.  v.  Gough,  35  Kan.  1,  10  Pac.  80— holding  a  jus- 
tice's order  against  a  garnishee  was  neither  a  judgment  nor  a  final  order,  and 
was  not  reviewable;  Missouri  Pac.  R.  Co,  v.  Reid,  34  Kan.  410,  8  Pac.  846, 
holding  that  injunction  would  lie  to  restrain  the  enforcement  of  an  execution  is- 
sued on  a  judgment  rendered  by  a  justice  against  a  garnishee  in  the  garnishment 
proceeding;  Linder  v.  Murdy,  37  Kan.  152,  14  Pac.  447,  holding  that  the  plain-' 
tiff  by  his  garnishment  proceeding  obtained  only  such  right  to  enforce  payment 
against  the  garnishee  as  the  defendant  had ;  Bank  of  Le  Roy  v.  Harding,  1  Kan. 
App.  389,  41  Paa  680,  holding  that  a  justice^s  order  on  a  garnishee  to  pay  money 
into  court  la  not  a  judgment. 

Followed  in  Atlantic  &  P.  R.  Co.  v.  Hopkins,  94  U.  S.  11,  24  L.  Ed.  48,  hold- 
ing that  execution  could  not  issue  against  a  garnishee  upon  his  failing  to  make 
payment  as  ordered. 

I>i8thiguished  in  New  Mexico  Nat.  Bank  v.  Brooks,  9  N.  M.  113,  49  Pac.  947, 
holding  that  a  judgment  against  a  garnishee,  being  made  final  by  statute,  was  res 
judicata  as  to  a  defendant  with  notice  of  the  garnishment  proceeding. 

9«ppl«atemt«r7  poroceedinss.— Cited  in  note  in  100  Am.  Dec.  511,  on  pro- 
<^ings  supplemental  to  execution. 

▼.13  K.NOTBS— 1 
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Interpleader.— Cited  in  Schloredt  ▼.  Boyden,  9  Wyo.  3d2.  64  Pac.  225,  hold- 
ing a  third  party  could  not  interplead  and  be  made  a  party  to  a  gamlBhment  pro- 
ceeding. 

Cited  in  note  in  35  Am.  Dec.  700,  710,  7^1f  on  interpleader  in  equity ;  in  91 
Am.  St.  Rep.  597,  on  right  of  interpleader. 

Imprieoament  for  debt. ^Di  ted  in  notes  in  34  L.  R.  A.  638;  37  Am.  St. 
Rep.  759 — on  statute  violating  prohibition  against  imprisonment  for  debt. 

Mecliaiilce*  lieiie.— Cited  in  note  in  35  L.  R.  A.  145,  on  mechanics'  liens  on 
public  property. 

13  KAK.  35,  AMEBIC  AH  BRIDGE  CO.  t.  KUBPHT 

Cited  in  Freeman  v.  Duncan,  27  Kan.  784. 

Appeal  and  errox^—Beview  of  eTide]ioe.^^ited  in  Kansas  Pac.  R.  Co.  v. 
Kunkel,  17  Kan.  145,  holding  that  a  verdict  sustained  by  evidence  on  every  es- 
sential fact  will,  not  be  disturbed  on  review,  though  the  evidence  preponderates 
against  it ;  Chicago,  R.  I.  &  Pac.  R.  Co.  v.  Doyle,  18  Kan.  58 ;  Missouri  Pac.  R 
Co.  v.  Peregoy,  36  Kan.  424,  14  Pac.  7— holding  that  a  judgment  will  not  be  re- 
versed on  the  ground  alone  that  the  verdict  is  not  sustained  by  sufficient  evidence : 
Fanson  v.  Harris,  21  Kan.  734;  Radway  v.  Ellis,  37  Kan.  256,  15  Pac.  220— 
holding  that,  where  there  was  some  testimony  of  every  fact  necessary  to  the 
verdict,  the  judgment  would  not  be  disturbed ;  Kansas  City,  Ft.  S.  &  6.  R.  Co. 
V.  Foster,  39  Kan.  329,  18  Pac.  285,  holding  that  the  court  properly  overruled  a 
demurrer  to  the  evidence  and  sustained  a  verdict  for  plaintilf,  who  had  made  out 
a  prima  facie  case. 

Beceipt  as  evidence  of  payment.— Cited  in  Ellicott  v.  Barnes,  31  Kan. 
170,  1  Pac.  767,  holding  that  a  receipt  could  be  explained  by  evidence  aliunde; 
Clark  V.  Marbourg,  33  Kan.  471,  6  Pac.  548,  holding  that  a  party  may  show  that 
a  receipt  in  full  was  given  by  mistake;  Solomon  R.  Co.  v.  Jones,  34  Kan.  443. 
8  Pac.  730,  holding  that  receipts  are  not  conclusive  on  a  party  who  neither  reads 
them  nor  has  opportunity  to  read  them ;  St.  Louis,  Ft.  S.  &  W.  R.  Co.  v.  Davis, 
35  Kan.  464,  11  Pac.  421,  holding  that  a  receipt  in  full  given  upon  payment  of 
only  a  part,  did-  not  discharge  the  full  debt,  and  that  a  receipt  was  merely  prima 
facie  evidence  of  payment;  Brooks  v.  Hall,  36  Kan.  697,  14  Pac.  236,  holding 
that  the  rule  that  a  receipt  is  open  to  explanation  was  inapplicable,  where  the 
settlement  in  which  the  receipt  was  given  was  not  impugned ;  Neely  v.  Thomp- 
son, 68  Kan.  193,  75  Pac.  117,  holding  check  to  have  been  accepted  as  full  set- 
tlement ;  Fire  Ins.  Ass'n  v.  Wickham,  141  U.  S.  564,  12  Sup.  Ct.  84,  35  L.  Ed. 
860,  holding  that  a  receipt  in  full,  which  did  not  partake  of  the  nature  of  a  con- 
tract, was  not  conclusive. 

Distinguished  in  Jersey  Island  Dredging  Co.  v.  Whitney,  149  Cal.  269,  86  Pac. 
609,  691,  holding  that  an  indorsement  on  a  disputed  bill  that  a  certain  amount 
was  paid  "in  full  satisfaction  of  all  claims"  discharged  all  claims. 

13  KAN.  41,  BBADT  t.  SWBETIiANB 

Offioere— BeetrainlnK  interference  with  offlce.*>Di8tinguished  in  Keeland 
V.  State,  39  Kan.  154,  18  Pac.  165,  holding  that  injunction  would  not  lie  to  pro- 
tect county  officers,  where  no  intrusion  of  their  offices  was  threatened,  or  to  de- 
termine title  to  the  office;  Butler  v.  White,  83  Fed.  578,  holding  that  the  ap- 
pointing power  may  be  enjoined  from  removing  officers  in  violation  of  the  civil 
service  act;  Howe  v.  Dunlap,  12  Okl.  467,  72  Pac.  365,  895,  holding,  in  a  dis- 
senting opinion,  that  a  city  attorney,  who  had  not  been  removed,  could  enjoin 
other ^  city  officers  from  interfering  with  him  in  discharging  his  duties,  by  recog- 
nizing another  as  city  attorney ;  State  ex  rel.  Fairbanks  v.  Superior .  Court  of 
Snohomish  County,  17  Wash.  12,  48  Pac.  741,  61  Am.  St.  Rep.  893,  holding  that 
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the  coart  had  jtuisdlction  to  protect  a  Je  facto  councilman  against  intrusion  by 
ine  claiming  the  office  de  jare. 

Smne  Mode  of  aotion  bj  board.— Distinguished  in  Aikman  v.  School  Dis- 
trict No.  16,  Butler  County,  27  Kan.  129,  holding  that  a  teacher's  contract,  signed 
by  two  of  the  three  members  of  the  school  board  in  the  absence  of  each)  other, 
without  any  meeting,  was  not  binding. 

13  KAH.  45,  TXTTT  t.  FERGUSON 

Referred  to  in  Scroggs  v.  Tutt,  23  Kan.  181  (subsequent  appeal  in  related  case). 

Bestwii-nlug  emf  OToememt  of  jndsment^— Cited  in  Noble  v.  Butler,  25  Kan. 
645,  boUSng  that  one  who  negligently  permitted  a  judgment  to  be  rendered  against 
him,  could  not  enjoin  its  enforcement. 

Cited  in  note  in  81  L.  R.  A.  39,  on  negligence  as  a  cause  for,  and  as  a  bar  to, 
injonctions  against  judgments;  in  31  L.  R.  A.  771,  on  injunctions  against  judg- 
maits  for  defenses  existing  prior  to  rendition ;  in  32  L.  B.  A.  323,  <m  equitable 
jurisdiction  in  regard  to  injunctions  against  judgments.  ' 

13  KAN.  62,  OAMPBEIX  t.  BI.ANKE 

Ooatinwaiieo.— Cited  in  Tucker  ▼.  Gamer,  25  Kan.  464,  holding  that  a  con- 
timiance  was  properly  denied,  where  no  sufficient  diligence  to  procure  the  absent 
testimony  was  shown ;  Clouston  t.  Gray,  48  Kan.  31,  28  Pac.  983,  holding  that 
the  refusal  of  a  continuance  was  not  reversible  error,  where  the  affidavit  set  forth 
the  ultimate  fact  in  issue,  instead  of  the  absent  testimony  by  which  affiant  ex- 
pected to  prove  such  fact;  Keffer  r.  State,  12  Wyo.  40,  73  Pac.  556,  holding 
that  refusal  of  a  continuance  was  not  error,  where  it  appeared  that  the  absent 
witnesses  resided  outside  the  state  and  defendant  relied  solely  on  their  promise 
to  attend. 

Cited  in  note  in  74  Am.  Dec.  146,  on  continuance  of  civil  causes. 

Fleadiag— Attaohed  copiea*  part  of  petition.— Cited  in  State  v.  School 
District  No.  3,  Chautauqua  County,  34  Kan.  237,  8  Pac.  208,  holding  that  the 
contents  of  attached  copies  of  instruments  should  be  considered  as  part  of  the 
petition, 

13  KAN.  64,  AT.TSXANBEH  v.  TOUHT 

lixtmroa— Replevin  of  dwelling.— Cited  in  Central  Branch  R.  Co.  v.  If'ritz, 
20  E[an.  430,  27  Am.  Rep.  175,  holding  that  a  dwelling  house  which  had  been 
wrongfully  removed  could  be  recovered  by  replevin  as  a  chattel. 

Saae— Effect  of  asreement.— Cited  in  note  in  19  L.  R.  A.  443,  on  effect 
of  agreement  to, prevent  fixtures  from  becoming  part  of  realty. 

Forfeiture  of  leaso.— Cited  in  Kansas  Natural  Gas  Co.  v.  Harris,  79  Kan. 
167, 100  Pac.  72,  holding  that  the  lessee's  violation  of  an  oil  lease  did  not  work 
a  forfeiture,  where  the  lessor  agreed  that  he  would  accept  a  valuable  considera- 
tion as  full  performance. 

13  KAN.  70,  CITY  OF  TROT  v.  ATCHISON  ft  N.  B.  CO. 

Eeeorda— Defects  and  parol  evldeiioe  to  supply ^-^ited  in  State  v.  Board 
of  Com'rs  of  Pratt  County,  42  Kan.  641,  22  Pac.  722,  holding  that  the  faUure 
of  the  county  clerk  to  enter  of  record  the  order  calling  the  election  did  not  in- 
Talidate  the  election ;  City  of  Denver  v.  Spencer,  34  Colo.  270,  82  Pac.  590,  2 
li-  B.  A.  (N.  S.)  147,  114  Am.  St  Rep.  158,  holdiu^  that  the  proceedings  of  a 
park  commission  could  be  shown  by  parol  where  no  record  was  kept. 

Cited  in  note  in  74  Am.  Dec.  309,  310,  on  effect  of  failure  to  record  corporate 
^solutions  and  acts;  in  13  Am.  St.  Rep.  551,  on  conclusiveness  of  records  of 
town  meetings,  etc.,  and  power  to  amend  same. 
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Estoppel  asainst  city.— Cited  in  Bois^  City  v.  Wilkinson,  16  Idaho,  150,  102 
'  Pac.  148,  holding  that  the  doctrine  of  estoppel  may  be  inyoked  against  a  city, 
seeking  to  eject  one  from  a  portion  of  a  street  which  it  has  deeded  away  and 
long  recognized  as  being  privately  owned,  while  valuable  and  permanent  im- 
provements were  being  placed  upon  it. 

Cited  in  note  In  137  Am.  St.  Bep.  371,  on  estoppel  of  county  or  municipal  cor- 
poration to  contest  illegal  claims  or  expenditures. 

13  KAK.  74,  POWERS  t.  KIKDT 

Appeal  and  enroz^— Errors  imsvAeiemtly  p3pe8e]ited.«^ited  in  State  v. 
Skinner,  34  Kan.  256,  8  Pac.  420,  holding  that,  no  reference  to  costs  being  made 
in  defendant's  briefs,  exceptions  thereto  would  not  be  reviewed;  State  v.  Coulter, 
40  Kan.  673,  20  Pac.  525,  holding  that  the  Supreme  Court  on  rehearing  would 
consider  only  such  errors  as  were  specifically  pointed  out  on  the  original  hearing. 

TrespassinB  aiiimals«*-Cited  in  Hefley  ▼.  Baker,  19  Kan.  9,  holding  that 
one  in  peaceable  x>osse8sion  could  recover  at  least  nominal  damages  against  a 
trespasser  who  drove  his  cattle  upon  the  premises;  Swanson  v.  Groat,  12  Idaho. 
148,  85  Pac.  384,  holding  that  a  party  is  liable  who  drives  his  stock  upon  an- 
other's lands,  though  uninclosed ;  Monroe  v.  Cannon,  24  Mont.  316,  61  Pac  863, 
81  Am.  St.  Rep.  439 ;  Jones  v.  Blythe,  33  Utah,  362,  93  Pac  994 ; ,  Co^riff 
Bros.  v.  Miller,  10  Wyo.  190,  68  Pac.  206,  98  Am.  St.  Rep,  977— holding  that 
one  was  liable  who  intentionally  herded  his  sheep  upon  another^s  land,  though 
it  was  unfenced;  Walker  v.  Bloomingcamp,  34  Or.  391,  43  Pac.  175,  56  Pac. 
809,  holding  that  one  is  liable  who  grazes  his  stock  upon  another's  unindoseil 
land;  Hecht  v.  Harrison,  5  Wyo.  279,  40  Pac.  306,  on  liability  for  stock  tres- 
passing on  insufficiently  fenced  land,  witliout  any  holding  on  the  point 

Cited  in  notes  in  22  L.  R.  A.  60,  64 ;  49  Am.  Dec.  255,  258;  73  Am.  Dec. 
149  (par.  3)-^n  liability  for  injuries  by  trespassing  animals;  in  81  Am.  St. 
Rep.  449,  451,  on  liability  of  owners  of  stock  herded  or  ranging  on  lands  of  an- 
other without  lawful  fence. 

13  KAN.  78,  liARIlffER  ▼.  KELLT 

New  trial— Juror  drinking  intoxicants.— Cited  in  State  t.  Tatlow,  34 
Kan.  80,  8  Pac  267;  State  v.  Sorter,  52  Kan.  531,  34  Pac.  1036— holding  that 
the  mere  drinking  of  intoxicating  liquor  by  some  of  the  jurors  during  the  trial 
did  not  require  the  granting  of  a  new  trial. 

Cited  in  note  in  35  Am.  Dec.  258,  on  misconduct  of  jurors  as  ground  for  new 
trial. 

13  KAN.  80,  JENIONGS  ▼.  STATE 

Distinguished  in  State  v.  Jarrett,  46  Kan.  754,  27  Pac  146. 

Warrant— Snffloiency.— Cited  in  State  v.  Tennison,  39  Kan.  726,  18  Pac. 
948,  holding  preliminary  warrant  sufficient  where,  together  with  the  testimony 
on  the  preliminary  examination,  it  disclosed  to  the  defendant  the  nature  and 
character  of  the  offense  charged ;  State  v.  Reedy,  44  Kan.  190,  24  Pac  66,  hold- 
ing that  the  warrant  prior  to  a  preliminary  examination  need  not  give  a  detailed 
description  of  the  offense;  State  v.  Amstein,  9  Kan.  App.  697,  59  Pac  602, 
holding  that  a  warrant  which  referred  to  the  filing  of  the  indictment  and  de- 
scribed the  offense  as  "a  certain  crime  of  violating  the  prohibitory  liquor  law" 
was  sufficient. 

Cited  in  note  in  20  Ij.  R.  A.  424,  on  effect  of  writ  or  process  issued  without 
senl  of  court. 

Reoognisanoe— Sufficiency.— Cited  in  Kansas  City  v.  Hescher,  4  Kan.  App. 
782,  46  Pac.  1005,  holding  that  a  recognizance  on  appeal  from  police  court  was 
not  void  in  failing  to  state  the  particular  offense  charged ;   United  States  v.  Eld- 
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ridge,  5  Utah,  161,  13  Pac  673,  holding:  that,  to  hold  the  sureties  on  a  forfeited 
TKogniiance,  it  was  not  necessary  for  the  recognisance  to  have  heen  filed. 

Saae-Aetloiu— Cited  in  Swerdsfeger  V.  State,  21  Kan.  475,  holding  that 
the  petition  in  an  action  on  a  forfeited  recognizance  was  sufficient,  where  it  con- 
formed to  the  statute. 

13  KAH.  92,  GOIiDEN  v.  IXLIOTT 

IMseretioii  as  to  man  damns.— Cited  in  State  v.  Board  of  Com'ra  of  Ander- 
son Coonty,  28  Kan.  67 ;  Evans  v.  Thomas,  32  Kan.  469,  4  Pac.  833— holding 
ihat  the  courts  may  exercise  considerable  discretion  in  allowing  and  refusing 
^rrits  of  mandamus. 

13  XAH.  96,  UGHT  t.  POWERS 

Parol  promise  to  aooept  bill^-<!)ited  in  note  in  26  L.  R.  A.  621,  on  validity 
of  parol  promise  to  accept  an  order  or  bill,  of  exchange. 

13  KAH.  99,  BABTI.ETT  t.  STATE 

Psblifl  Interest— Wl&o  eatitlod  to  sno.— Cited  in  Crowell  v.  Ward.  16  Kan. 
<^,  holding  that,  after  the  ward  became  of  age,  she  could  maintain  an  action 
in  her  own  name  on  her  guardian^s  bond,  which  was  executed  in  the  name  of  the 
dilate  as  obligee;  State  ex  rel.  Reed  Vi  Commissioners  of  Marion  County,  21 
Kan.  419,  holding  that  action  to  enjoin  county  commissioners  from  letting  a  con- 
tract could  be  brought  by  the  state  on  relation  of  county  attorney;  State  ex 
M.  Taggart  y.  Addison,  76  Kan.  699,  92  Pac.  581,  holding  that  an  action  to  oust 
•  ity  officeii  illegally  appointed  was  properly  brought  by  the  state  on  the  relation 
of  the  county  attorney;  State  ex  rel.  Roberts  v.  Lawrence,  76  Kan.  940,  92 
I'ac  1131,  holding  that  the  state,  on  the  relation  of  the  county  attorney,  could 
maintain  an  action  to  compel  the  delivery  of  the  county  treasurer's  records  to 
tlie  person  declared  in  contest  proceedings  to  be  entitled  to  the  office,  though  an 
appeal  was  pending;  State  v.  Shufford,  7T  Kan.  263,  94  Pac.  137,  holding  that 
•1  private  person  could  not  maintain  quo  warranto  in  the  name  of  the  state  to 
flisoixanise  an  incorporated  city,  so  as  to  withdraw  his  property  from  taxation ; 
State  ex  rel.  TounK  v.  City  of  Neodesha,  3  Kan.  App.  319,  45  Pac.  122,  holding 
That  the  county  attorney  could  maintain  an  action  in  the  name  of  the  state  to 
oojoin  city  officers  from  doing  an  unlawful  act ;  Board  of  Education  of  Territoiy 
T.  Territory,  12  Okl.  286,  70  Pac.  792,  holding  that  a  county  attorney  could 
bring  an  action  triable  in  his  county  to  enjoin  the  board  of  education  of  Okla- 
homa territory  from  misappropriating  public  funds;  State  ex  rel.  Atty.  Gen.  v. 
Ilnston,  27  Okl.  606,  113  Pac.  190,  34  L.  R.  A.  (N.  S.)  380,  holding  that  u 
•t}unty  could  maintain  an  action  in  the  name  of  the  state  to  enjoin  state  officers 
other  than  the  €h>vemor  from  misapplying  public  funds. 

Distinguished  in  Baughman  v.  Nation,  76  Kan.  668,  92  Pac.  548,  holding  that 
a  party  in  possession  of  the  office  of  police  judge  could  not  maintain  an  action 
to  oust  defendant  from  the  distinct  office  of  judge  of  the  city  court. 

13  KAK.  104,  IBtOUSER  t.  PEARCE 

Msasnre  of  damftgeswCited  in  Skagit  Railway  &  Lumber  Co.  v.  Cole,  2 
Wash.  57,  25  Pac.  1077,  on  measure  of  damages  for  bread)  of  a  contract  to  fur- 
DNh  supplies  for  logging  operations. 

18  XAH.  107,  FUBBOW  t.  OHAPIH 

Cited  in  Missouri  Pac.  R.  Co.  v.  Houseman,  41  Kan.  300,  21  Pac.  284. 

Jadgmsat— Parties^-^ited  in  Palmer  v.  Meiners,  17  Kan.  478,  holding  that 
it  was  error  to  render  judgment  against  persons  not  parties  to  the  action ;  Kinney 
V.  Hynds,  7  Wyo.  22,  49  Pac.  403,  52  Pac.  1081,  holding  that  plaintiff  was  not 
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prosecution  for  contempt  for  violating  a  writ  of  mandamus ;  In  re  Bamliouse, 
GO  Kan.  S49,  58  Pac.  480,  holding  that  the  statute  has  deprived  judges  of  the 
power  at  chambers  to  punish  for  contempt. 

Cited  in  note  in  13  L.  R.  A.  (N.  S.)  595,  on  character  of  contempt  for  viola- 
tion of  injonction  t6  protect  private  right 

Saac-^artles  puaisliable.— Cited  in  State  v.  City  of  Pittsburg,  80  Kan. 
710,  104  Pac.  847,  25  I*  R.  A.  (N.  S.)  226,  133  Am.  St.  Rep.  227,  holding  that 
an  parties  who  attempted  to  defeat  the  purpose  of  an  injunction  were  guilty  of 
contempt  of  court,  though  they  may  not  have  violated  any  injunction  directed 
expressly  against  them. 

DLstinguished  in  Re  Reese,  98  Fed.  984,  holding  that  a  nonresident  could  not 
be  ponished  for  contempt  for  violating  a  federal  restraining  order,  where  he  was 
not  made  a  party  to  the  injunction  proceeding  ^ven  by  description^ 

Ssme  Jmy  tirial.— Cited  in  State  ex  reL  Curtis  v.  Durein,  46  Kan.  605,  27 
Pftc.  148,  holding  party  charged  with  contempt  |or  violating  an  injunction  not 
entitled  to  a  jury  trial. 

13  XAK.  136,  STATE  t.  GRAHAM 

Q«o  varraato  proceedinea.— Cited  in  State  v.  Wilson,  30  Kan.  .661,  2  P^P^ 

528,  holding  that  the  Legislature  cannot  increase,  diminiiih,  or  abolish  the  gen- 
eral jurisdiction  in  quo  warranto  proceedings  which  is  conferred  upon  the  Su- 
preme Court  by  the  Constitution. 

Same— Determination  of  ri^ht  to  offloe.— Cited  in  State  v.  Wilson,  30 
Kan.  661,  2  Pac.  828,  holding  that  the  Supreme  Court  may  oust  one  from  an  of- 
fice, though  his  right  to  or  forfeiture  of  the  office  has  not  been  determined  by  any 
other  court.  »  ' 

13  XAK.  145,  8SDBABEB  t.  DOUGLAS  COUNTY  COM'BS 

Eniaent  domain^— Cited  in  note  in  31  Am.  Dec.  375,  on  compensation  for 
property  taken  under  i>ower  of  eminent  domain. 

13  XAK.  149,  OOlOflSaiONXBS  OF  JEFrEBSOlT  COUNTY  t.  Mc- 
OLEARY 

13  KAN.  153,  RBED  t.  WII.SON 

13  KAN.  155,  FOOTS  v.  8PBAGUE 
Denial  of  indoraenient.— Cited  in  Underwood  ▼.  Quantic,  85  Kan.  Ill,  116 
Pac  361,  holding  that  a  limited  denial  of  an  indorsement,  standing  alone,  was 
insafficient. 

Attorney**  fee*  on  forecloanTe.^^ited  in  Dorman  y.  Crozier,  14  Kan.  224, 
holding  that  it  was  error  to  tax  attorney's  fees,  which  the  mortgagor  had  not 
•peed  to  pay. 

Coatvaet  for  a  penalty.— Cited  in  Condon  ▼.  Kemper,  47  Kan.  126,  27  Pac. 

529,  13  Ia  R.  A.  671,  holding  that  a  stipulation  for  ''liquidated  damages**  was 
for  a  penalty  and  void. 

Puol  evidemee.^— Cited  in  note  in  20  I*.  B.  A.  712,  on  extrinsic  evidence  to 
sbow  who  is  liable  as  maker  of  note. 

13  KAN.  161,  AliBINSON  t.  BOb!eBTS 

13  KAN.  164,  HOOK  t.  BIXBY 

Oompatation  of  time.— Cited  in  English  v.  Williamson,  34  Kan.  212,  S  Pac. 
214,  holding  to  exclude  Sunday  and  include  the  next  day,  when  the  last  day  of 
the  time  to  be  computed  falls  on  Sunday ;    Schultz  v.  American  Clock  Co.,  39 
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Settler's  veeelpt  aad  oevtilLoate  as  eTidenoe^— Cited  in  Bamhart  T.  Ford, 
41  Kan.  341,  21  Pac.  239,  holding  that  a  settler^s  receipt  for  the  fees  for  filing  his 
declaratory  statement  and  his  certificate  were  admissible  on  the  issue  of  rightful 
possession. 

13  KAK.  246,  SMITH  ▼.  ROWLAND 

Creation  of  Tendor's  Uea^^^Cited  in  Andrews  ▼.  Alcorn,  13  Kan.  351,  holding 
a  vendor's  lien  niay  be'  created  by  express  contract  of  the  parties;  Greeno  v. 
Barnard,  IS  Kan.  518,  holding  a  vendor*s  lien  cannot  be  created  by  mere  operation 
of  law  or  of  the  rules  of  equity. 

Equitable  mortKog*-'  Cited  in  note  in  4  Am.  St  Rep.  706,  on  what  consti- 
tutes an  equitable  mortgage. 

13  KAK.  251»  RUCKER  ▼.  DONOVAN,  19  AM.  REP.  84 

Stoppage  In  traasltv.— Cited  in  A.  B.  Symns  A  Co.  ▼.  Wm.  Schotten  A  Co., 
35  Kan.  310,  10  Pac.  828,  holding  that  goods  stored  by  the  carrier  awaiting  pay- 
ment of  freight  are  presumed  to  be  still  in  transit,  with  the  right  of  stoppage  in 
the  vendor. 

Cited  in  notes  in  29  Am.  Dec.  387,  393,  394;  1  Am.  St.  Rep.  312,  313— on  right 
of  stoppage  in  transitu. 

Issues  In  repleTln.^-Cited  in  Bartlett  v.  Ridgley  Nat.  Bank  of  Springfield,  III.. 
70  Kan.  126,  78  Pac.  414,  holding  that  the  defendants  could  not  by  their  pleading 
m  replevin  raise  an  issue  distinct  from  the  plaintiff*s  right  to  possession  at  the 
commencement  of  the  action. 

Carriers— Freight  eliarses.— Cited  in  Coit  v.  Schwartz,  29  Kan.  344,  holding 
that  the  seller  was  liable  for  freight  and  cartage,  wliere  the  goods  shipped  were 
not  as  ordered;  Spangler  v.  Bntterfield,  6  Colo.  356,  holding  that  a  li«n  for 
f reiglit  and  storage  was  paramount  to  the  claim  of  an  attaching  creditor. 

Same— Asslgnnient  of  bill  of  ladlnK^-^^ited  in  note  in  105  Am.  St.  Rep. 
365,  on  rights  and  liabilities  of  assignees  of  bills  of  lading. 

13  KAN.  257,  WUXXS  ▼.  8PROULE 

Objections  to  erldenoe.— Cited  in  Humphrey  v.  Collins,  23  Kan.  549;  JjOus 
V.  Kasebeer,  28  Kan.  226~hold]ng  that  an  objection  to  evidence  mtist  run  to 
the  specific  evidence  objectionable. 

County  eommlssloners  and  other  Inferior  tribunals— Reoordb— Ex- 
trinsic evldenoe.— Cited  in  Comers  of  Wabaunsee  County  v.  Muhlenbacker,  18 
Kan.  129,  holding  that,  before  viewers  are  appointed  in  highway  location  pro- 
ceedings, the  record  should  show  that  all  the  petitioners  are  householders;  Oli- 
phant  V.  Commissioners  of  Atchison  County,  18  Kan.  386,  holding  that,  while 
the  fact  that  petitioners  for  a  highway  are  qualified  house-holders  may  be  shown 
by  evidence  aliunde  tlie  record,  such  fact  must  in  some  way  be  made  to  appear : 
Crawford  v.  Board  of  Com'rs  of  Elk  County,  32  Kan.  555,  4  Pac.  1011,  holding 
order  laying  out  public  road  to  be  prima  facie  valid,  where  the  records  of  the 
board  complied  with  the  statutory  requirements;  Asbell  t.  Bdwards,  63  Kan. 
610,  66  Pac.  641,  holding  that  a  live  stock  commission's  order  was  invalid,  where 
the  record  did  not  show  jurisdictional  facts,  but  not  deciding  whether  evldencj* 
aliunde  of  such  facts  would  have  been  admissible;  Hentzler  v.  Bradbury,  5 
Kan.  App.  1,  47  Pac.  330,  holding  that  facts  necessary  to  the  jurisdiction  of  a 
township  board  of  supemsors  must  be  shown,  and  will  not  be  presumed,  bit 
may  be  shown  by  evidence  aliunde. 

Sanic— Jurisdiction  of  county  commissioners^— Cited  in  State  v.  Horn, 
34  Kan.  556,  9  Pac.  208,  holding  that  a  county  board  will  be  kept  strictly  with- 
in the  limits  of  its  jurisdiction. 
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Sftm*— P«titioBfl  amd  reports*— Cited  in  St.  liouis  &  S.  F.  B.  Go.  ▼.  Mobs- 
mtn,  30  Kan.  336,  2  Pac.  146,  holding  that  names  on  herd  law  petition  would 
be  presumed  to  be  the  genuine  signatures  of  legal  voters  of  the  county. 

BepMt  of  railroad  rlgli^t  of  way  ooaunlssioflaonb— Cited  in  Leavenworth, 
X.  k  S.  B.  Co.  V.  Meyer,  50  Kaa.  25,  81  Pac.  700,  holding  that  the  ueport  of 
commiaaioners  to  condemn  a  railroad  right  of  way  will  be  reasonably  construed. 

Same— Hotloo  of  proeeodliiss.— Distinguished  in  Troy  v.  Board  of  Com*rs 
of  Doniphan  County,  32  Kan.  607,  4  Pac.  1009,  holding  that  a  road  cannot  be 
racated  without  notice.^ 

Hlgkwara—Widtlu— Cited  in  Graham  v.  Bailard,  157  Cal.  96,  106  Pac  215, 
Uilding  that  proceedings  establishing  a  highway  were  not  impeachable  because 
the  highway  was  of  less  width  than  the  minimum  prescribed ;  Board  of  Comers 
of  Wyandotte  County  v.  Abbott,  52  Kan.  148,  34  Pac.  416  (dissenting  opinion), 
holding  that  failure  of  viewers  to  determine  width  of  a  road  does  not  invalidate 
the  road. 

13  KAN.  269,  ATRB8  ▼•  CHUM 
Justice  of  the  peaee— Error  to  distriot  ooart— Motion  for  new  triaL— 

Cited  in  Bice  v.  Harvey,  19  Kan.  144 ;  Central  Branch  B.  Co.  v.  PhilHpi,  20 
Kan.  9  (dissenting  opinion)— holding  that  the  evidence  in  justice  court  could  not 
be  renewed,  in  the  absence  of  a  motion  for  a  new  trial;  Typer  v.  Sooy,  19 
Kan.  593,  holding  that  it  could  not  be  found  that  the  district  conrt  erred  in  over- 
ruling motion  for  a  new  trial,  where  the  motion  was  not  in  the  record. 

SoMO— Petition  in  error.— Cited  in  Greenwell  v.  Greenwell,  28  Kan.  41:^, 
holding  defendant  could  not  take  the  case  from  justice  court  to  the  district  court 
OD  petition  in  error. 

13  XAK.  274,  STATU  ▼.  SMITH 

Cited  in  State  v.  Graham,  13  Kan.  299  (appeal  in  related  case). 

E»besslomentw— <:ited  in  State  v.  Lillie,  21  Kan.  728,  holding  that  a  con- 
riction  could  be  had  for  embeszlilng  certain  United  States  treasury  notes  and 
certain  national  bank  notes;  State  v.  Bancroft,  22  Kan.  170,  holding  that  an 
a^ent  of  the  state  could  be  convicted  of  embezzlement  from  the  state ;  State  v. 
Hubbard,  58  Kan.  797,  51  Pac.  290,  39  L.  B.  A.  800  (dissenting  opinion),  hold- 
inir  that  a  receiver  may  be  prosecuted  for,  embezzlement;  Adams  v.  People,  25 
Oolo.  532,  55  Pac.  800,  holding  that,  under  evidence  showing  a  number  of  dis- 
tinct items,  a  clerk  of  the  district  court  could  be  convicted  of  failure  to  pay  over 
tooney  collected. 

Cited  in  notes  in  98  Am.  Dec.  1G8,  172,  173 ;  87  Am.  St.  Bep.  46,  47— on  em- 
bezzlemenL 

ftaae— Indiotment  and  information.— Cited  in  United  States  v.  Borne- 
inann,  36  Fed.  257,  holding  that  an  indictment  need  not  state  the  particular 
kind  uf  money  embezzled  b^^  a  treasury  cashier;  State  ▼.  Carrick,  16  Nev. 
120,  holding  that  an  indictment  against  a  county  treasurer  for  embezzlement  need 
Qot  state  the  particular  kind  of  funds  embezzled  or  when  received;  Territory  v. 
Hftle,  13  N.  M.  181,  81  Pac.  5S3,  13  Ann.  Cas.  551,  holding  an  indictment  charg- 
ins  embezzlement  of  a  certain  sum  of  money,  then  and  there  in  defendant's  pos- 
'^s^oh,  a  better  description  being  "to  the  grand  jurors  unknown,"  was  sufficient; 
^tate  V.  Nellon,  43  Or.  168,  73  Pac.  321,  holding  that  it  is  unnecessary  to  prove 
the  particular  kind  and  character  of  the  money  embezzled  by  a  public  officer. 

Di8ting\iished  in  Moore  v.  United  States,  160  U.  S.  268,  16  Sup.  Ct.  294,  40 
T'-  Ed.  422,  holding  that,  where  an  indictment  against  an  assistant  postmaster 
for  embezzlement  did  not  allege  that  the  money  came  into  his  possession  in  such 
**Ptcity  or  describe  the  money,  it  was  iuKufficienL 
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Preliminary  ezaminatioii.— Cited  in  State  v.  Spaulding,  24  Kan.  1,  holding 
that  a  preliminary  complaint  charging  embezzlement  as  city  clerk  was  sufficient 
to  sustain  an  information  charging  embezzlement  as  clerk,  as  agent,  as  officer, 
etc.;  State  t.  Bailey,  82  Kan.  88,  8  Pac  7^9,  holdinflr  that  it  is  sufficient  that 
the  preliminary  examination  papers  and  evidence  notify  the  defendant  of  the 
nature  and  character  of  the  offense  charged ;  State  v.  Tennison,  89  Kan.  726, 
IS  Pac.  948,  holding  that  the  preliminary  warrant  was  sufficient  where,  considered 
with  the  evidence  at  the  preliminary  examination,  it  showed  the  nature  and  char- 
acter of  the  offense  charged;  State  y.  Beedy,  44  Kan.  190,  24  Pac.  66,  holding 
that  the  preliminary  warrant  in  an  incest  case  was  sufficient,  though  the  exact 
relationship  between  the  parties  was  not  stated ;  State  v.  Myers,  54  Kan.  206, 
38  Pac.  296,  holding  that  the  accused  could  not,  after  information  filed,  revoke 
his  waiver  of  a  preliminary  hearing;  In  re  Stewart,  60  Kan.  781,  57  Pac.  976, 
holding  that  technical  averments  are  not  required  in  the  warrant  of  the  commit- 
ting magistrate. 

Samc^Plea  in  abatement.— Cited  in  State  ▼.  Bailey,  32  Kan.  83,  3  Pac 
769,  holding  that  the  question  whether  a  pidiminary  examination  has  been  held 
may  he  raised  by  a  plea  in  abatement 

Burden  of  proofs-Cited  in  State  v.  Kuhuke,  26  Kan.  406,  holding  that,  in 
a  prosecution  for  the  unlawful  sale  of  intoxicating  liquors,  the  burden  was  on 
the  state  to  prove  the  invalidity  of  a  license  introduced  by  the  defendant 

Qnestions  for  Jury.— Cited  in  State,  v.  Wilson,  62  Kan.  621,  64  Par.  23, 
52  L.  R.  A«  679,  holding  an  instruction,  which  in  effect  directed  a  verdict  of 
£:uilty,  to  be  erroneous ;  State  v.  Truskett,  85  Kan.  804,  118  Pac  1047,  holding 
that,  where  there  were  no  eyewitnesses  to  the  homicide,  what  actually  took  place 
was  for  the  jury  and  not  for  the  court 

13  KAN.  299,  STATE  v.  GRAHAM 

Direction  of  TerdioteF-Cited  in  State  v.  Wilson,  62  Kan.  621,  64  Pac  23, 
52  L.  R.  A.  679,  holding  it  was  error  to  in  effect  direct  a  verdict  of  guilty. 

13  KAK.  302,  mSSOUBI  RIVER,  FT.  S.  *  O.  R.  OO.  t.  MORRIS 

Pnblio  laada— Exemption  and  tazation«^jited  in  Commissioners  of  Saline 
County  V.  Young,  18  Kan.  440,  holding  that  land  granted  by  the  United  States 
became  taxable  when  the  grantee  was  entitled  to  patent;  Leonard  v.  Ross,  23 
Kan.  292,  holding  that  lands  commuted  on  were  not  exempt  from  the  payment  of 
debts  contracted  between  the  date  of  final  payment  and  the  date  of  issuance  of 
the  patent;  Flanagan  v.  Forsythe,  6  Okl.  225,  50  Pac.  152,  holding  land  not  ex- 
empt from  debts  after  final  proof  made  and  final  certificate  issued. 

Cited  in  note  in  132  Am.  St  Rep.  342,  on  exemption  from  taxation  or  assess- 
ment of  lands  owned  by  governmental  bodies,  or  in  which  they  have  an  interest; 
in  35  li.  R.  A.  (N.  S.)  670,  on  property  granted  with  reservation  of  title  of  lien 
in  favor  of  public,  as  subject  of  taxation. 

Indians— I«aw  of  descent.— Cited  in  Brown  v.  Steele,  23  Kan.  672,  holding 
that  the  Shawnee  law  of  descent,  rather  than  the  Kansas  law,  governed  in  respect 
to  Shawnee  Indians. 

Same— Taxation  of  lands.— Distinguished  in  Logan  v.  Board  of  Com'rs  of 
Clark  County,  51  Kan.  747,  33  Pac.  603,  holding  that  the  state  may  tax  Osage 
trust  lands. 

13  KAN.  320,  WRETSTONE  t.  OTTAWA  ITinVIIRSITY 

Corporations— Powers.— Cited  in  Sherman  Center  Town  Co.  v.  Russell,  46 
Kan.  382,  26  Pac.  716,  holding  that  a  contract  by  a  town  company  to  pay  a 
bonus  for  the  removal  of  certain  buildings  to  the  town  site  was  not  ultra  "vires; 
Fulton  T.  Sterling  Land  A  Investment  Co.,  47  Kan.  621»  28  Pac.  720,  holding 
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that  the  building  of  a  college  by  a  land  and  investment  company  was  not  ultra 
Tires;  Union  Pacific  Town  Site  Co.  v.  Page,  54  Kan.  363,  36  Pac.  992,  as  to 
the  power  of  a  town-site  company  to  purchase  supplies ;  Tod  v.  Kentucky  Union 
Land  Co.,  67  Fed.  47,  holding  that  a  corporation  may  guarantee  bonds  received, 
where  the  object  ia  to  increase  their  value,  and  it  has  power  to  execute  negotiable 
paper;  Marbury  v.  Kentucky  Union  Land  Co.,  62  Fed.  335,  10  C.  C.  A.  393, 
holding  a  land  corporation  to  have  power  to  secure  the  construction  of  a  rail- 
road by  taking  its  stock  and  guaranteeing  its  bonds ;  Central  Trust  Go.  of  New 
York  V.  Columbus,  H.  V.  &  T.  R.  Co.,  87  Fed.  815,  holding  that  a  business  corpo- 
ration may  adopt  any  reasonable  methods  not  prohibited  by  its  charter  to  carry  out 
the  pnrpoaes  of  its  organisation ;  Derr  v.  Fisher,  22  Okl.  126,  98  Pac.  978,  holding 
that  a  contract  by  a  light  and  power  company  to  pay  for  paving  along  and  between 
the  rails  of  a  street  railway  was  not  ultra  vires. 

13  KAK.  341,  BA88ETT  t.  WOODWARD 

Cited  in  J.  M.  W.  Jones  Stationery  A  Paper  Co.  v.  Hentig,  31  Kan.  317,  1 
Pac  529. 

Parties  on  appsal  or  error.— Cited  in  Be  Browne,  30  Kan.  331,  1  Pac. 
78,  holding  that  all  who  were  parties  to  the  original  survey  and  in  the  district 
court,  sboold  have  been  made  parties  on  an  appeal  from  the  survey;  McKinstry 
T.  Carter,  48  Kan.  428,  29  Pac.  597,  holding  that  partition  proceedings  affect- 
ing parties  below  who  were  not  properly  made  parties  to  the  appeal  could  not  be 
inquired  into ;  McPherson  v.  Storch,  49  Kan.  313,  30  Pac.  480 ;  Barber  Asphalt 
Paling  Co.  v.  Botsford,  50  Kan.  331,  31  Pac.  1106,  holding  that  the  absence 
Off  a  party  who  will  be  affected  by  a  modification  or  reversal  of  the  judgment 
will  defeat  appellate  jurisdiction;  Pierce  v.  Downey,  56  Kan.  250,  43  Pac.  223, 
bidding  that  persona  to  whom  defendants  in  ejectment  conveyed  their  interest, 
having  been  made  parties  below,  were  necessary  parties  on  proceedings  in  error: 
Board  of  Com'ni  of  Logan  County  v.  Harvey,  5  Okl.  468,  49  Pac.  1006,  holding 
that  the  case-made  must  be  served  on  all  parties  who  will  be  affected  by  a  re- 
versal, but  need  not  be  served  on  persons  not  parties  below. 

Distinguished  in  Richardson  v.  Great  Western  Mfg.  Co.,  3  Kan.  App.  445,  43 
Pac.  809,  holding  that  a  case  will  be  dismissed  on  appeal  for  want  of  necessary 
parties  only  when  the  decision  might  prejudicially  affect  some  person  before  it. 

13  KAir.  344,  YANDIiE  t.  CRAIOB 

Cited  in  Wilcox  &  White  Organ  Co.  v.  Lesley,  40  Kan.  521,  20  Pac.  228 ;  Tip- 
ton V.  Warner,  47  Kan.  606,  28  Pac.  712. 

RepleTin— Right  of  action.^-^l^ited  in  Moses  v.  Morris,  20  Kan.  208,  holding 
that  replevin  would  not  lie  against  a  sheriff  after  sale  of  the  property  seized. 

Sane— Pleadins*— Cited  in  Bailey  v.  Bayne,  20  Kan.  657,  holding  that  an 
anKwer  In  replevin,  which  denied  wrongful  detention,  was  sufficient;  Baker  v. 
Cordwell,  6  Colo.  199,  holding  that  a  complaint  for  the  recovery  of  personal 
property  roust  aUege  general  or  special  ownership. 

Baae-^General  denial.— Cited  in  Holmberg  v.  Dean,  21  Kan.  73,  holding 
that,  under  a  general  denial  in  replevin,  the  defendant  could  show  that  he  right- 
ftiUy  detained  the  property ;  Kennett  v.  Fickel,  41  Kan.  211,  21  Pac.  93,  hold- 
in?  evidence  to  be  admissible  under  a  general  denial  in  replevin,  to  show  title  in 
a  third  party ;  White  v.  Gemeny,  47  Kan.  741,  28  Pac.  1011,  27  Am.  St.  Hep. 
320,  holding  that  any  defense  may  be  proven  under  a  general  denial  in  replevin ; 
Street  v.  Morgan,  64  Kan.  85,  67  Pac.  448,  holding  that  a  general  denial  in  re- 
plevin pats  the  plaintiff  on  proof  of  every  fact  material  to  his  recovery ;  Colean 
Mfg.  Co.  V.  Johnson,  82  Kan.  655,  109  Pac.  403,  20  Ann.  Cas.  296,  holding  that 
imder  a  general  denial  in  replevin  the  defendant  could  show  that  the  plaintiff  cor- 
poration had  no  capacity  to  sue;    Summerville  v.  Stockton  Milling  Co.,  142  Cal. 
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529,  76  Pac.  243,  holding^  that  evidence  of  a  mortgage  lien  giving  a  right  of  pos- 
session was  admissible  under  a  general  denial;  Payne  v.  McCormick  Harvesting 
Blach.  Co.,  11  Okl.  318,  66  Pac.  287.  holding  that,  under  a  general  denial  in 
replevin,  the  defendant  could  prove  that  the  chattel  mortgage  upon  which  the 
plalntilf  relied  was  fraudulently  obtained. 

iBoonsistent  defenses.— Cited  in  note  in  48  Lb  R.  A.  198^  206,  on  right  to 
plead  inconsistent  defenses. 

13  KAN.  348,  EDWARDS  ▼.  GRUME 

Parent's  liabUity  for  ehUd's  wronffful  act.— Cited  in  Baker  v.  Morris,  33 
Kan.  580,  7  Pac.  267,  holding  a  father  not  liable  for  the  careless  shooting  of  a 
mare  by  his  son ;  Smith  v.  Davenport,  45  Ivan.  423,  25  Pac.  851,  11  Ia  li.  A. 
429,  23  Am.  St.  Rep.  737,  holding  a  father  not  liable  for  his  son's  wrongful  acts, 
which  were  not  committed  in  connection  with  the  father's  business. 

Distinguished  in  Sharpe  v.  Williams,  41  Kan.  56,  20  Pac.  497,  holding  a  father 
liable  who  aided  and  abetted  his  son  in  a  wrongful  act. 

Cited  in  notes  in  10  L.  IL  A.  (N.  S.)  933,  034,  939 ;  74  Am.  Dec.  778  (par.  2) ; 
50  Am.  Rep.  384;  74  Am.  St.  Rep.  801  (par.  2)— on  parent's  liability  for  torts 
of  chil^;    in  57  L.  R.  A.  674,  on  liability  of  infant  for  torts. 

13  KAN.  351,  ANDREWS  t.  AXCORN 

Cited  in  Stahl  v.  Wade,  11  Okl.  483,  69  Pac.  301. 

Petition— SeTeral  oanses  of  action.— Followed  in  Curtis  v.  Buckley,  14  Kan. 
449,  holding  that  overruling  of  demurrer  to  count  which  attempted  to  state  a  sec- 
ond cause  of  action  was  hot  reversible  error;  Ambrose  v.  Parrott,  28  Kan.  693, 
holding  that  it  was  not  error  to  overrule  defendant's  motion  to  require  plaintiff  to 
separately  state  and  number  her  alleged  causes  of  action;  Hopkins  v.  Kuhn,  66 
Kan.  619,  72  Pac.  270,  holding  a  petition  on  a  note  and  involving  the  questicm  of 
the  validity  of  the  sale  of  collateral  stock  stated  but  one  cause  of  action. 

Same— Attached  copies.— Cited  in  State  v.  School  District  No.  3,  34  Kan. 
237,  8  Pac.  208,  holding  that  attached  copies  should  be  considered  as  part  of  the 
petition. 

Same— Cure.— Cited  in  Schnitzler  v.  Fourth  Nat.  Bank  of  Wichita,  1  Kan. 
App.  674,  42  Pac.  496,  holding  that  failure  of  petition  to  set  oat  the  judgment 
sought  to  be  vacated  was  cured  by  the  answer  and  evidence. 

Same— Objection.— Cited  in  Winton  v.  Myers,  8  Okl.  421,  58  Pac  634,  hold- 

ing  that  an  objection  that  a  copy  of  the  undertaking  sued  on  was  not  attached 
to  the  petition  should  have  been  made  by  motion  to  require  it  to  be  attached. 

Homestead— Priority  of  liens.— Cited  in  Foster  Lumber  Co.  v.  Harlan 
County  Bank,  71  Kan.  158,  80  Pac.  49,  114  Am.  St.  Rep.  470,  6  Ann.  Cas.  44, 
holding  purchase-money  equitable  mortgage  to  be  superior  to  the  borrower's  home- 
stead rights. 

Cited  in  dotes  in  45  Am.  St.  Rep.  385,  on  lien  on  homesteads  for  improvements ; 
in  86  Am.  St.  Rep.  174,  176,  on  lien  for  purchase  money  of  homesteads. 

Widow's  interest  barred.— Cited  in  Mosteller  v.  Gonell,  41  Kan.  392,  21 
Pac.  232,  holding  that  where  the  husband^s  property,  not  the  homestead,  was  sold 
under  foreclosure  during  his  lifetime  his  widow's  interest  was  barred. 

Cited  in  note  in  18  L.  R.  A.  76,  on  power  of  husband,  or  his  creditors,  to  de- 
feat wife's  right  of  dower. 

13  KAN.  362,  SMITH  t.  PAYTOH 

Attaolunent— Order.— Followed  in  Raymond  v.  Nix  Halsell  &  Co.,  5  OkL 
656,  49  Pac.  1110,  holdiug  that  an  attachment  order  was  not  void  because  it  di- 
rected return  to  be  made  when  executed,  instead  of  in  10  days. 
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in  Emerson  v.  Thatcher,  6  Kan.  App.  325,  51 
Pac  50,  holding  that  the  act  of  th«  clerk  in  amending  the  order  of  attachment 
was  a  mere  irregularity. 

SuuBoms— Time  of  filiiis.~Cited  in  Miller  v.  Forbes,  6  Kan.  App.  617,  49 
Pac.  705,  holding  summons  not  void  or  voidable  because  not  filed  until  after  tlie 
return  day. 

13  KAK.  367,  HAGERTT  ▼•  AKKOU) 

Oficcr*— Term  and  Taeaaey^— Cited  in  State  ex  rcl.  McDonald  v.  Ck>nn,  14 
Kan.  217,  holding  that  an  appointee  to  the  ofilce  of  county  treasurer  held  only 
ontii  the  next  general  election;    State  v.  Board  of  Com'rs  of  Hodgeman  County, 
23  Kan.  294,  holding  that  county  officers  elected  at  a  special  election,  held  at  the 
aaiqe  time  as  a  general  election,  held  office  until  the  next  general  election  and 
qualification  of  their  successors ;   Morgan  v.  Board  of  Comers  of  Pratt  County,  24 
Kan.  71,  holding  that  a  probate  judge  elected  at  a  special  election  held  only  until 
the  next  general  election  and  the  qualification  of  his  successor ;   State  v.  Mechem, 
Zl  Kan.  435,  2  Pac.  816,  holding  that  an  appointee  to  the  office  of  county  attor- 
ney holds  only  until  the  nest  general  election ;    State  v.  Foster,  36  Kan.  504,  13 
Pic  841,  holding  that  temporary  county  officers  held  until  election  and  qualifica- 
tion of  successors ;    Davis  v.  Patten,  41  Kan.  480,  21  Pac.  677,  holding  that  oue 
«ould  not  hold  the  office  of  county  treasurer  for  more  than  two  successive  terms, 
though  one  term  was  not  full  two  years ;    Killion  v.  Herman,  43  Kan.  37,  22  Pac. 
1026,  holding  that  officers  of  newly  organized  county  held  only  until  qualification 
of  those  chosen  at  the  next  general  election ;    State  ex  rel.  Little  v.  Wentworth, 
SS  Kan.  296,  40  Pac.  648,  holding  that  superintendent,  assistant  superintendent, 
steward,  and  matron  of  insane  asylum  hold  for  three  years  from  the  date  their 
appointments   take   effect;    dissenting   opinion,  maintaining   that  appointees    to 
positions  in  insane  asylum  prior  to  the  expiration  of  a  regular  three-year  term 
should  hold  only  until  the  expiration  of  such  term  and  the  qualification  of  their 
successors;    State  ex  rel.  Dawes  v.  Brcidenthal,  55  Kan.  308,  40  Pac.  651,  hold- 
ing that  an  appointment  of  a  bank  commissioner  to  fill  an  exceptional  vacancy 
lasted  only  until  the  commencement  of  the  next  regular  term;    Wilson  v.  Clark. 
63  Kan.  505,  65  Pac.  705,  holding  that,  where  the  Legislature  by  the  -  biennial 
''lection  law  postponed  an  election  to  secure  uniformity,  it  could  provide  for  filling 
the  offices  during  the  interval ;   State  v,  Andrews,  04  Kan.  474,  67  Pac.  870,  hold- 
ing that  a  district  judge  appointed  by  the  Governor  pursuant  to  the  biennial  elec- 
tion hw  was  entitled  to  the  office  during  the  interval  before   the  next  regular 
election,  as  against  a  judge  attempting  to  hold  over;    Pniitt  v.  Squires,  64  Kan. 
^,  68  Pac.  643,  holding  that  the  Governor  had  no  authority  under  the  biennial 
election  law  to  appoint  any  one  to  the  office  of  sheriff. 

SaBe—Eleotioii.— Cited  in  Odell  v.  Dodge,  16  Kan.  446,  holding  election  of 
justice' of  the  peace  for  Great  Bend  township  in  November,  1876,  to  be  valid; 
Mor^n  V.  Board  of  Com'rs  of  Pratt  County,  24  Kan.  71,  on  the  right  to  elect  a 
probate  judge  at  a  general  election ;  State  v.  Mechem,  31  Kan.  435,  2  Pac.  816, 
Wding  that  the  amendment  to  the  Constitution  in  1875  did  not  change  the  def- 
inition of  general  election  as  the  annual  fall  election ;  State  v.  Board  of  Com'rs 
of  Keany  County,  42  Kan.  739,  22  Pac.  735,  holding  that  it  was  legal  for  a  new 
board  to  canvaas  election  returaa  without  compulsion. 

AbolitUn  or  eliaiise  of  eountlea  or  to^pmsliipa.— Cited  in  Commissioners 
^  Ottawa  County  v.  Nelson,  19  Kan.  234,  27  Am.  Rep.  101,  holding  "An  act  to 
ngnlate  taxation  on  the  change  of  boundary  lines"  to  be  constitutional,  the  Con- 
stitotion  not  applying  with  the  same  rigidness  to  new  townships  as  to  older  ones. 

»Mie-B«©«t  on  offlcea.— Cited  in  Re  Hinkle,  31  Kan.  712,  3  Pac.  531, 
feMing  that  the  abolishing  of  a  township  abolished  its  officers. 
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Cliang^  in  oovnties  or  towuMps.— Cited  in  People  ex  teL  linooln  County 
V.  George,  8  Idaho,  72,  26  Pac.  983  (dissentitig  opinion),  holding  that  a  statute 
dividing  a  county  was  constitutional. 

BCandamns.— Cited  in  Ldght  v.  State  ex  rel.  Donelson,  14  Kan.  489,  holding 
that  any  proceedings  to  compel  a  recanvass  of  the  returns  of  an  election  must  be 
commenced  before  a  second  election;  Lewis  v.  Com'rs  of  Marshall  County,  1(S 
Kan.  102,  22  Am.  Rep.  275,  holding  that  the  board  may  be  compelled  by  manda- 
mus to  canvass  election  returns  where  it  has  refused  to  do  so,  though  it  has  ad- 
journed sine  die;  Brown  y.  Board  of  Com'rs  of  Rush  County,  38  Kan.  436,  17 
Pac.  304;  Steams  v.  State  ex  rel.  Biggers,  23  OkL  462,  100  Pac.  90^— holding 
that  a  board  could  be  compelled  to  reconvene  and  recanvass  election  returns ;  State 
ex  rel.  Bennett  t.  Barber,  4  Wyo.  56,  32  Pac.  14,  holding  that  an  erroneous  de- 
cision of  the  board  of  canvassers  may  be  corrected  by  mandamus. 

Cited  In  note  in  36  L.  R.  A.  (N.  S.)  1091,  on  mandamus  to  compel  officer  after 
expiration  of  term  to  perform  official  duty. 

13  KAK.  386»  BITTIiER  ▼.  MoBflliliEK 

Referred  to  in  Stoddart  v.  Vanlaningham,  14  Kan.  18,  as  appeal  in  related  case. 
Followed  in  Stoddart  t.  Vanlaningham,  14  Kan.  18. 
Referred  to  in  McMillen  v.  Butler,  15  Kan.  62. 

Trial— Completion  at  term.— Distinguished  in  Tarpenning  t.  Cannon,  28 
Kan.  665,  holding  that,  the  trial  having  been  completed,  the  court  could  take  the 
cam*  under  advisement  to  the  next  term. 

Cited  in  Powers  ▼.  McCue,  48  Kan.  477,  29  Pac.  686,  holding  exceptions  must 
be  reduced  to  writing  at  the  term. 

13  KAK.  393,  CARB  ▼.  CATLIN 

Cited  in  Farmers*  &  Merchants*  Bank  of  Cawker  City  v.  Bank  of  Glen  Elder. 
46  Kan.  376,  26  Pac.  680. 

Administration  of  partnersUp  estate— Necessity  of  presentation  of 

claim*— Cited  in  Franklin  v.  Trickey,  9  Ariz.  282,  80  Pac.  352,  11  Ann.  Css. 
1105,  holding  that  it  was  not  necessaiy  to  present  a  claim  against  partnership 
property  which  the  administrator  held  in  trust  as  the  decedent  had  held  it,  and 
not  as  a  part  of  the  decedent's  estate. 

Same— Rishts  of  snrriTinK  partner— Possession  of  property*-— Cited  in 

Blaker  v.  Sands,  29  Kan.  551,  holding  that  a  surYiving  partner  had  a  right  to 
the  possession  of  the  partnership  property  until  he  should  have  failed  to  give 
bond  after  being  cited;  Trickett  v.  Moore,  34  Kan.  755,  10  Pac.  147,  holding 
that  a  debtor  of  a  partnership  cannot  be  made  a  garnishee  in  an  action  against 
one  partner;  Shattuck  v.  Chapdier,  40  Kan.  516,  20  Pac.  225,  10  Am.  St  Rep.. 
227,  holding  that  a  partnershfp  estate,  after  the  death  of  one  partner,  can  be 
settled  only  as  provided  by  statute;  Teney  v.  Laing,  47  Kan.  297,  27  Pac.  97U, 
holding  administratrix  of  deceased  partner  could  not  take  possession  of  the  part- 
nership property  until  the  surviving  partner,  being  cited,  failed  to  give  bond,  and 
the  administratrix  had  given  a  bond  covering  such  property;  Towler  v.  Bull,  3 
Kan.  App.  626,  44  Pac.  30,  holding  that,  where  a  surviving  partner  appears  and 
demands  that  the  general  administrator  give  bond  to  cover  the  partnership  estate, 
he  waives  his  right  to  demand  that  he  be  permitted  to  settle  such  estate ;  Hackett 
V.  Pratt,  5  Kan.  App.  586,  49  Pac.  100,  holding  that  surviving  partner  could 
not  reimburse  himself  out  of  partnership  estate. 

General  appearanee.— Cited  in  Neosho  Valley  Investment  Co.  v.  Cornell, 
60  Kan.  282^  56  Pac.  475,  holding  that,  by  contesting  judgment  on  nonjnrisdic- 
tional  grounds,  defendant  entered  a  general  appearance. 

limitations  in  favor  of  administrator.— Cited  in  Allen  v.  Bartlett,  52 
Kan.  387,  34  Pac.  1042,  holding  that  the  statute  of  limitaaons  did  not  begin  to 
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run  fn  fa^or  of  an  administrator  until  he  unequivocally  indicated  an  intention 
to  rppadiate  his  trust. 

13  KAir.  411,  GATES  t.  SANDERS 

Appeal  from  Justice's  Judgntent—Effeot.— Cited  in  St  Joseph  &  D.  C.  R. 
Co.  T.  Casey,  14  Kan.  504,  holding  that  defendant's  appeal  discharged  th6  atta(^h- 
ment;  N.  B.  Brown  &  Co.  v.  Tuppeny,  24  Kan.  29,  holding  that  an  ordinary 
appeal  bond  did  not  bring  np  for  review  proceedings  against  a  discharged  gar- 
nishee; Roll  V.  Murray,  35  Kan.  171,  10  Pac.  472,  holding  that  an  order  of  a 
justice  of  the  peace  discharging  an  attachment  was  not  appealable ;  Becker  v. 
Steele,  41  Kan.  173,  21  Pac.  169,  holding  that  an  appeal  from  the  judgment  of 
ft  justice  of  the  peace  did  not  carry  up  the  attachment  proceedings,  so  as  to  au- 
thorize the  constable  to  retain  the  attached  property;  dissenting  opinion  main- 
taining that,  while  an  attachment  which  had  been  discharged  before  a  Justice's 
indigent  on  the  merits  cannot  be  taken  up  on  appeal,  yet  an  undischarged  at- 
tachment was  taken  up. 

Amoidmeiat  of  appeal  bond^— Cited  in  Lovitt  v.  Wellington  &  W.  R.  Co., 
26  Kan.  297,  holding  that,  where  the  appeal  bond  from  a  Justice  court  ran  to 
t  stranger,  it  was  not  error  for  the  district  court  to  refuse  a  new  bond ;  Chicago, 
K.  &  W.  R.  Co.  V.  Abilene  Town-Site  Co.,  42  Kan.  97,  21  Pac.  1112,  holding 
that,  since  an  insufficient  appeal  bond  in  condemnation  proceedings  may  be  amend- 
H.  the  district  court  acquired  jurisdiction,  though  the  bond  was  not  in  double  the 
amoant  of  the  award. 

18  XAK.  414y  STATE  t.  POTTER,  Sasne  ease  on  sabseqaent  appeal, 
15  Kan.  SOS 

Referred  to  In  State  v.  Potter,  16  Kan.  80,  as  a  subsequent  appeal  of  the  same 
case. 

Hoaieido— SaAeieney  of  iaformatioaa^— Cited  in  State  ▼.  Pierce,  23  Kan. 
153,  holding  information  sufficient  to  sustain  conviction  of  murder  in  the  second 

degree. 

ftaae— Evldoaee  of  vepatation  of  deeeased.^<!!ited  in  State  v.  Eddon,  8 
Wash.  292,  36  Pac.  130,  holding  evidence  of  deceased's  good  reputation  inadmis- 
sible, when  not  assailed  by  the  defense;  State  v.  Truskett,  85  Kan.  804,  118 
Pac.  1047,  holding  evidence  of  the  deceased's  character  was  inadmissible,  except 
80  far  as  consistent  with  the  theory  of  self-defense. 

Cited  in  notes  in  3  L.  R.  A.  (N.  S.)  368 ;  85  Am.  Dec.  600  (par.  2) ;  124  Am. 
^t  Rep.  1035— on  admissibiUty  of  evidence  of  character  or  reputation  of  deceased 
io  homicide  cases. 

Aflsaalt— Hoarsay  evideaeow-^ited  in  State  v.  Newland,  27  Kan.  764,  hold- 
in;  declarations  made  by  the  party  assaulted  before  or  after  the  affray  were 
inadmissible,  being  hearsay.    . 

SsMs— Self-defense.~Cited  in  State  v.  Archer,  8  Kan.  App.  737,  54  Pac. 
927,  holding  that,  in  order  for  the  pointing  of  a  revolver  at  another  in  a  threaten- 
in{  manner  to  constitute  an  assault,  it  was  not  necessary  for  it  to  be  loaded. 

Credibility  of  anliapeached  witness*— Cited  in  State  v.  Tawney,  78  Kan. 
^.  09  Pac.  268,  holding  that  an  objection  to  a  question  by  which  counsel  sought 
to  bolster  up  the  credibility  of  his  own  witness  before  it  had  been  attacked  was 
properly  sustained. 

13  KAH.  4S6,  WATKIHS  ▼.  PARSONS 
Reeerery  for  nonpayment  of  draft.— Cited  in  McLennan  v.  Anspaugh,  2 
Kan.  App.  269,  41  Pac.  1063,  holding  that  recovery  could  not  be  had  for  nonpay- 
loent  of  a  draft  without  proof  of  its  dishonor. 
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13  KAN.  438»  TAIXKAK  ▼.  JOKES 

Harmless  Instraotiaii^^ited  in  Kansas  City,  Ft.  S.  &  G.  R.  Go.  ▼.  Hay, 

31  Kan.  177,  1  Pac.  766,  holding  that  a  judgment  would  not  be  reversed  because 
of  an  inapplicable  instruction  which  was  not  misleading. 

Maniad  women— Aisbts  and  llaliilities*— Cited  in  Miner  ▼.  Pearson,  IS 
Kan.  27,  holding  a  personal  judgment  against  a  married  woman  will  reach  her 
nonezempt  property;  Parker  v.  Bates,  2d  Kan.  597,  holding  that,  the  mere  fact 
that  the  wife's  property  increased  in  value  under  the  husband's  management  did 
not  vest  title  in  him ;  State  v.  Walker,  36  Kan.  297,  13  Pac  279,  59  Am.  Rep. 
556,  holding  that  a  married  woman  may  have  her  separate  business  and  property ; 
Baker  v.  Stewart,  40  Kan.  442,  19  Pac.  904,  2  L.  R.  A.  434,  10  Am.  St.  Rep. 
213  (dissenting  opinion),  holding  that  a  deed  to  a  husband  and  wife  made  them 
tenants  in  common  and  not  tenants  in  entirety;  Harrington  v.  Lowe,  73  Kan. 
1,  84  Pac.  570,  4  L,  R.  A.  (N.  S.)  547,  holding  married  woman's  contract  not 
invalid  because  entered  into  during  coverture,  though  she  had  no  separate  estate 
or  business. 

Trespass  to  movtKased  property.^Cited  In  note  in  137  Am.  St  Rep.  903, 

on  actions  maintainable  by  chattel  mortgagor  against  third  persons  after  condi- 
tion broken. 

13  KAN.  447,  GAKNON  ▼.  STEVENS 

Cited  in  Gilmore  v.  Butts,  61  Kan.  315,  59  Pac.  645. 

ETidenoe— Testimony  of  deceased  or  absent  witness*— Cited  in  Solomon 
K.  Co.  V.  Jones,  34  Kan.  443,  8  Pac.  730,  holding  that  evidence  of  the  substance 
of  the  testimony  of  a  witness,  since  deceased,  given  at  a  former  trial  was  ad- 
missible ;  Atchison,  T.  &  S.  F.  R«  Co.  y.  Osbom,  64  Kan.  187,  67  Pac.  547,  91 
Am.  St.  Rep.  189,  holding  that  the  testimony  given  by  a  witness  at  a  former 
trial  was  admissible,  where  the  witness  was  outside  the  court's  jurisdiction. 

Distinguished  in  State  -v.  Conway,  56  Kan.  682,  44  Pac.  627,  holding  that 
former  testimony  was  not  rendered  admissible  by  the  mtness'  being  in  the  pen- 
itentiarj'. 

Cited  in  note  in  91  Am.  St.  Rep.  205,  on  admissibility  of  evidence  given  on 
former  trial  in  civil  action. 

lastn&otioii  on  witness  testifyinn:  falsely.— Overruled  in  Shellabarger  v. 
Nafus.  15  Kan.  547,  on  sufficiency  of  instruction,  and  holding  erroneous  an  in- 
struction that,  if  any  witness  willfully  and  corruptly  testified  'falsely  to  any  ma- 
terial fact,  his  entire  testimony  .should  be  disregarded. 

13  KAH.  462»  HUKTER'S  ADM'R  ▼.  FERGUSON'S  ADITR 

Presamption  of  roKiilarity.— Cited  in  Garden  City  v.  Heller,  61  Kan.  767, 
60  Pac.  1060*  holding  that  the  regularity  of  proceedings  on  application  for  change 
of  venue  will  be  presumed ;  Commissioners  of  Leavenworth  County  ▼.  Higgin- 
botham,  17  Kan.  02,  holding  statute  not  invalid  because  the  yeas  and  nays  were 
not  entered  on  the  Senate  journal. 

Appeal— Presamptioi&sw^Ci  ted  in  Higby  v.  Ay  res,  14  Kan.  331,  holding  that 
the  right  of  a  judge  pro  tem.  to  act  could  not  be  raised  for  the  first  time  on  ap- 
peal; Garvin  v.  Jennerson,  20  Kan.  371,  holding  that  the  record  need  not  state 
the  mode  or  reasons  of  selection,  or  the  qualifications  of  a  pro  tem.  judge. 

De  faoto  offloers— Collateral  attaek«— Cited  in  Commissioners  of  Saline 
County  V.  Anderson,  20  Kan.  298,  27  Am.  Rep.  171,  holding  that  county  clerk 
de  jure  had  no  right  of  action  against  the  county  board,  which  had  paid  the  salary 
to  a  clerk  de  facto  pending  litigation  over  the  office ;  State  v.  Williams,  61  Kan. 
739,  60  Pac.  1050,  holding  that  the  title  of  a  de  facto  police  judge  to  office  could 
not  be  collaterally  attacked;  Missouri  Pac.  R  Co.  y.  Preston,  63  Kan.  819,  (K> 
Pac.  1050,  holding  that  the  acts  of  a  de  facto  judge  could  not  be  questioned  col- 
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latenlly;  State  t.  Miller,  71  Kan.  401,  80  Pac.  ^7,  holding  that  the  judicial 
acta  of  one  duly  elected  and  acting  as  justice  of  the  peace  were  not  subject  to 
collateral  attack;  McDowell  v.  United  States,  159  U.  S.  596,  16  Snp.  Ct  111, 
40  Lu  Ed.  271,  holding  acts  of  a  judge  de  facto  were  not  open  to  question,  so 
far  as  they  affected  third  persons ;  McDowell  v.  United  States,  74  Fed.  403,  20 
C.  C.  A.  476,  holding  orders  of  judge  de  facto  continuing  the  term  were  not  open 
to  question. 

Jmdioial  notlee— I<awa  of  another  state.— <;!ited  in  Dodge  v.  Coffin,  15 
Kan.  277  (dissenting  opinion),  as  to  judicial  notice  of  laws  of  another  state; 
Alexandria.  A.  &  Ft.  S.  R.  Co.  v.  Johnson,  61  Kan.  417,  59  Pac.  1063,  holding 
that  judicial  notice  would  not  be  taken  of  the  statutes  and  decisions  of  another 
9tate;  In  re  Terrill,  66  Kan.  315,  71  Pac.  589  (dissenting  opinion),  holding  that 
judicial  notice  would  not  be  taken  of  the  penal  laws  of  anot)ier  state;  Ferd. 
Heizn  Brewing  (3o.  y.  Gimher,  67  Kan.  834,  72  Pac.  859 ;  Loyal  Mystic  Legion 
of  America  v.  Brewer,  75  Kan.  729,  90  Pac.  247— holding  that  the  laws  of  an- 
other state  must  be  pleaded  before  proof  of  their  contents  lA  admissible ;  Ayres 
r.  Wm.  Deering  &  O).,  76  Kan.  149,  90  Pac.  794,  holding  that  defendant  could 
not  avail  himself  of  a  court  rule  of  Nebraska,  where  he  did  not  plead  and  prove 
its  existence ;  Missouri,  K.  ft  T.  R.  (3o.  ▼.  Hutchings,  Sealy  ft  Co.,  78  Kan.  758, 
99  Pac;  230,  holding  that  judicial  notice  would  not  be  4aken  of  the  laws  of  an- 
other state,  except  to  construe  laws  of  this  state. 

IHstinguished  in  St.  Louis  &  S.  F.  R.  Co.  v.  Weaver,  35  Kan.  412,  11  Pac. 
408,  57  Am.  Rep.  176,  holding  that,  in  the  absence  of  proof  to  the  contrary,  the 
common  law  of  another  state  will  be  presumed  to  be  the  same  as  of  this  state. 

died  in  note  in  67  L.  R.  A.  84,  on  how  case  determined  wlien  proper  foreign 
law  Dot  proved. 

18  KAlf.  476,  OIIiTEHAlf  ▼.  IiEBCERT,  Same  case  oa  aubaequemt  ap- 
peal, 18  Kaa.  9 

Qaieiii&B  title— Ri^lirts  of  aetlon  and  defenses.— Cited  in  Morrill 
T.  Douglass,  14  Kan.  293,  holding  that  one  who  has  neither  title  nor  possession 
cannot  maintain  an  action  to  quiet  title;  Neve  v.  Allen,  55  Kan.  638,  41  Pac. 
966,  holding  that  defendants'  naked  legal  title  to  a  one-third  interest  did  not  de- 
prire  plaintiff  in  possession  under  equitable  title  to  whole  premises,  of  his  right 
to  have  his  title  quieted;  Waller  v.  Julius,  68  Kan.  314,  74  Pac.  157,  holding  that 
in  ioTalid  deed  could  be  set  aside  at  the  suit  of  one  in  possession  under  claim 
of  ownership;  Cramer  v.  McCann,  83  Kan.  719,  112  Pac.  832,  37  L.  R.  A.  (N. 
S.)  108,  holding  that  the  defendant  in  proceedings  to  quiet  title  must  prove  title 
before  he  can  question  the  title  of  a  plaintiff  in  possession;  Prizer  v.  Taylor, 
3  Kan.  Ajpp.  690,  44  Pac.  902,  holding  that  a  plaintiff  in  possession  under  color 
of  title  may  maintain  an  action  to  quiet  title  against  an  adverse  claimant  who 
cannot  show  a  superior  title;  Muckle  v.  Good,  45  Or.  230,  77  Pac  743,  holding 
that  a  naked  adverse  claim  without  color  of  title  was  insufficient  to  entitle  one 
not  in  possession  to  sue  to  quiet  title. 

13  KAK.  482,  BROWN  ▼.  HOI«ME8,  Same  ease  on  subseqaent  appeal, 
21  Xaa.  687 

Cited  in  State  v.  Sowders,  42  Kan.  312,  22  Pac.  425. 

Beplerfai^Agalnet  whom  maintalnable^-Cited  in  Moses  v.  Morris,  20 
Kan,  208,  holding  replevin  not  maintainable  against  a  sheriff  after  sale  of  the 
property  attached;  Davis  v.  Van  De  Mark,  45  Kan.  130,  25  Pac.  589,  holding 
tliat  replevin  would  not  lie  against  one  not  in  actual  or  constructive  possession. 

Same— Demand  and  refusal.— Cited  in  Smith  v.  Woodleaf,  21  Kan.  717, 
holding  that  a  tender  after  petition  in  replevin  was  filed  and  process  issued  was 
Dot  made  before  the  commencement  of  the  action. 
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Sam»— AffldaTits  and  pleading.— Cited  in  Bailey  v.  Bayne,  20  Kan.  657, 
holding  that  the  defendant  in  replevin  was  not  required  to  allege  the  nature  of 
the  process  under  which  he  held  the  property,  or  the  jurisdiction  of  the  justice 
to  issue  the  process;  Bartlett  v.  Ridgley  Nat.  Bank,  70  Kan.  126,  78  Pac.  414, 
holding  that  an  affidavit  in  replevin  by  a  mortgagee  was  sufficient,  though  it  al- 
leged ownership  in  the  mortgagee. 

Chattel  mortgagee— Desoription  of  property^-Cited  in  Shaffer  v.  Pick- 
rell,  22  Kan.  619,  holding  that  a  description  of  the  mortgaged  chattels  as  250 
stock  hogs  owned  by  the  mortgagor  in  a  certain  county  of  this  state  was  suffi- 
cient;  Tootle,  Hanna  &  Co.  v.  Lyster,  26  Kan.  589,  holding  chattel  mortgage  t«» 
be  void  as  to  third  parties  where,  aided  by  inquiries  which  the  mortgage  suggested, 
they  could  not  identify  the  property;  Sims  v.  Mead,  29  Kan.  124,  holding  that 
the  description  of  growing  wheat  was  sufficient,  though  it  did  not  designate  hew* 
the  wheat  was  to  be  divided;  Muse,  Spivey  &  Co.  v.  Lehman,  30  Kan.  514,  1 
Pac.  804,  holding  sufficient  a  description  of  chattels  as  35  acres  of  winter 
wheat,  standing  and  growing  on  a  certain  quarter  section;  Griffiths  v.  Wheel- 
er &  Barber,  31  Kan.  17»  2  Pac  842,  holding  description  of  cattle  and  other 
property  in  chattel  mortgage  to  be  auffici^nt;  Cqrbin  y.  Kincaid,  33  Kan.  649, 
7  Pac.  145,  holding  that  a  description  of  the  mortgaged  chattels  aa  a  flock  of  600 
sheep  and  increase  for  1882,  owned  and  in  possession  of  mortgagor  in  a  certain 
county,  was  sufficient ;  Souders  v.  Voorhees,  36  Kan.  138,  12  Pac.  526,  holding  in- 
sufficient a  description  from  which  the  mortgaged  growing  com  could  not  be 
identified;  Crisfield  v.  Neal,  36  BCan.  278,  13  Pac.  272,  holding  that  a  description 
of  mortgaged  chattels  aa  a  certain  number  of  sheep  of  a  certain  kind  in  a  certain 
county  and  belonging  to  the  mortgagor  was  sufficient;  Schmidt  v.  Bender,  30 
Kan.  437,  18  Pac  491,  holding  that  the  description  of  mortgaged  chattels  as  "two 
brown  mules,  aged  8  and  12  years,"  was  sufficient;  Inter-State  Qalloway  Cattle 
Co.  V.  McLain,  42  K&n.  680,  22  Pac.  728,  holding  that  a  chattel  mortgage  was 
not  void  because  the  cattle  mortgaged  were  not  separated  from  the  herd;  Scraf- 
ford  V.  Gibbons,  44  Kan.  533,  24  Pac.  968»  holding  description  of  mortgaged  chat- 
tels to  be  sufficient,  thoifgh  not  as  full  as  it  should  be;  Scott  v.  Wagner,  2  Kan. 
App.  386,  42  Pac  741,  holding  that  the  judgment  on  foreclosure  of  a  chattel 
mortgage  should  definitely  describe  the  property,  an  indefinite  description,  which 
may  be  sufficient  for  the  mortgage,  not  being  sufficient  for  the  judgment;  Sbat- 
tuck  V.  Hall,  3  Kan.  App.  374,  42  Pac,  1101,  holding  that  a  chattel  mortgage  was 
not  void  for  misdescription  of  the  land  upon  which  the  mortgaged  wheat  was 
growing;  Alferitz  v.  Ingalls,  83  Fed.  964,  holding  that  a  chattel  mortgage  was  not 
void  for  uncertainty  of  the  description  of  the  property  as  8,000  sheep  and  in- 
crease, now  in  a  certain  connty  and  atate. 

Order  of  proof.— Cited  in  Taylor  t.  Mason,  28  Kan.  381,  holding  the  order  of 
admitting  testimony  is  discretionary  with  the  trial  court. 

Agister's  lien.— Cited  in  Case  v.  Allen,  21  Kan.  217,  30  Am.  Rep.  425,  holding 
an  agister's  lien  on  cattle  to  be  paramount  to  a  chattel  mortgage;  Kelsey  v. 
Layne,  28  Kan.  218,  42  Am.  Rep.  158,  holding  that  a  farmer  was  entitled  to  a 
lien  for  his  feed  and  care  of  another's  stock. 

Distinguished  in  National  City  Bank  of  Lafayette,  Ind.,  v.  Henderson,  59  Wash. 
354,  109  Pac.  1038,  holding  agister's  lien  inferior  to  chattel  mortgage  executed 
prior  to  the  statute  giving  the  lien. 

13  KAN.  494,  PATTERSON  v.  CARBUTH 

Taxation— Time  of  taar  sale.— Cited  in  Morrill  v.  Douglass,  17  Kan.  291, 
on  the  right  to  hold  tax  sales  on  other  than  regular  sale  days. 

Same— Reeital  in  deed.— Cited  in  Jordan  v.  Kyle,  27  Kan.  190,  holding  a 
tax  deed  reciting  a  sale  for  the  1859  taxes  on  September  3,  1800,  was  not*  void 
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on  its  face;  Harris  y.  Curran,  32  Kajo.  580,  4  Pac.  1044,  holding  that  a  tax  deed 
was  not  void  which  described  lots  "on  Tenth  Avenue  West,  city  of  Topeka,'*  in 
failing  to  describe  them  as  "in"  city  of  Topeka;  Clarke  v.  Tilden,  72  Kan.  574, 
M  Pac.  139,  holding  a  tax  deed  otherwise  regular  is  not  void  on  its  face  if  tb*" 
tax  sale  could,  under  any  statutory  provision,  have  been  legally  made  on  the 
day  named. 

13  KAK.  406,  ST.  JOSEPH  *  D.  €.  B.  OO.  ▼.  CAI.LENDBR 

Cited  in  Leavenworth,  N.  &*S.  R,  Co.  v.  Herley,  45  Kan.  535,  26  Pac.  23; 
Portneof  Irrigating  Co.  v.  Budge,  16  Idaho,  116,  100  Pac.  1046,  18  Ann.  Cas. 
6T4. 

Elabient   domain— Payment    of   compensation   before  taking   posses- 

fioB^-Cited  in  Blackshire  v.  Atchison,  T.  &  S.  F.  R.  Co.,  13  Kaxu  514,  holding 
that  a  railroad  company  was  not  entitled  to  have  the  deposit  made  by  it  with 
the  comity  treasurer  credited  on  the  judgment  obtained  against  it  in  condemna- 
tion proceedings;  St  Louis,  L.  &  D.  R.  Co.  v.  Wilder,  17  Kan.  239;  Florence, 
E  D.  &  W.  V.  R.  Co.  V.  Ulley,  3  Kan.  App.  588,  43  Pac.  857— holding  that  a 
judgment  for  damages  in  condemnation  proceedings  should  have  been  in  the  nature 
of  an  award,  and  not  an  ordinary  personal  judgment;  Leavenworth,  N.  &.  S.  R. 
Co.  V.  Whltaker,  42  Kan.  634,  22  Pac.  733,  holding  that  a  railroad  must  make 
compensation  before  using  a  right  of  way. 

Cited  in  note  in  16  L.  R.  A.  (N.  S.)  538,  as  to  when  title  passes  in  condemna- 
tion proceedings. 

Same-^Effeet  of  appeal.F-Cited  in  City  of  Kansas  t.  Kansas  Pac.  R.  Co., 
IS  Kan.  331,  holding  that  a  landowner  was  entitled  to  an  injunction  to  protect 
hit  possession  during  the  pendency  of  his  appeal  in  condemnation  proceedings; 
Central  Branch  Union  Pac.  R.  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.»  28  Kan.  453, 
holding  that  the  right  of  a  railroad  company  to  take  possession  of  land  condemned 
pending  appeal  from  the  award  is  bpt  provisional,  and  unless  the  award  as  finally 
fixed  is  paid  the  landowner  is  entitled  to  resume  possession. 

18  KAH.  505,  ST.  J^OVUk,  K.  O.  ft  K.  RT.  OO.  t.  PIPER 

Referred  to  in  St.  Louis,  K.  C.  &  N.  R.  Co.  v.  Thacheri  13  Kan.  564,  as  re- 
lated case. 

Lfaatation  of  eanier's  liability.— Cited  in  Kansas  City,  St.  J.  &  C.  B.  R. 

Co.  v.  Simpson,  30  Kan.  645,  2  Pac.  821,  46  Am.  Rep.  104,  holding  that  a  con- 
tract by  which  a  carrier  sought  to  relieve  itself  from  liability  for  its  own  negli- 
gence was  void;  St.  Louis  &*  S.  F.  R.  Co.  v.  Clark,  48  Kan.  321,  29  Pac.  312, 
on  limitation  of  carrier's  liability  and  burden  of  proof. 

Cited  in  note  in  32  Am.  Dec.  497,  500,  on  limitation  of  carrier's  liability;  in 
67  Am.  Dec.  215,  on  liability^of  carriers  of  live  stock;  in  72  Am.  Dec.  231,  232, 
on  connecting  lines  of  carriers  or  railways ;  in  13  Am.  St.  Rep.  783,  on  extortion 
of  unauthorized  stipulations  from  shippers  and  their  effect;  in  106  Am.  St.  R(^p. 
606,  on  liability  of  initial  carrier  for  torts  or  negligence  of  connecting  lines; 
in  17  U  R.  A.  339,  on  burden  of  proof  of  cause  of  injury  to  live  stock  during 
transportation;  in  18  L.  R.  A.  (N.  S.)  87,  on  carrier  as  insurer'  of  live  stock; 
in  31L.  R,  A.  (N.  S.)  69,  on  liability  of  connecting  carrier  for  loss  beyond  own 
line. 

Fiadiass— Faet  amd  law.^-Cited  in  Briggs  v.  Eggan,  17  Kan.  589,  on  the 
right  of  a  party  to  separate  conclusions  of  fact  and  of  law. 

Saaie— Conelnsireneas  on  reTiew.— Cited  in  Winstead  v.  Standeford,  21 
Kan.  270,  holding  that  a  general  finding  b^  the  court  in.  a  case  tried  without  a 
jury  was  conclusive  on  review  on  disputed  questions  of  fact;  Tootle  v.  Brown, 
4  OkL  612,  46  Pac  550,  holding  that  the  Supreme  Court  would  not  weigh  con- 
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flicting  evideniBe  to  determine  the  correctness  of  the  ruling  on  a  motion  to  dis- 
solve an  attachment. 

13  KAN.  614,  BI<ACK8HIRE  t.  ATCHISON,  T.  A  8.  F.  B.  CO. 

Referred  to  in  Doolittle  ▼.  Atchison,  T.  &  S.  F.  R.  Co.,  20  Kan.  329,  as  related 
case. 

Eminent  dprnain^Appeal  from  «ward.<— Cited  in  St  Louis,  Jx  ft  D.  R. 
Co.  V.  Wilder,  17  Kan.  239,  holding  that  the  judgment  on  appeal  in  condemna- 
tion proceedings  should  be  in  the  nature  of  an  award;  City  of  Kansas  v.  Kansas 
Pac.  R.  Co.,  18  Kan.  331,  holding  that  a  landowner  was  entitled  to  possession 
pending  his  appeal  in  condemnation  proceedings,  and  to  protection  by  injunction. 

Effect  of  appeal.^Distingui8hed  in  Kansas  City,  Ft.  S.  &,  G.  R.  Co.  v.  Ham- 
mond, 25  Kan.  208,  holding  that  dismissal  of  an  appeal  restored  judgment  of 
justice  of  the  peace;  State  ▼.  Curtis,  29  Kan.  384,  holding  that  a  dismissal  by 
the  state  on  an  appeal  from  a  justice  dismisses  the  entire  prosecution;  State  t. 
Fomer,  32  Kan.  281,  4  Pac.  357,  holding  appeal  from  a  justice  vacates  the 
judgment  in  a  criminal  case;  Missouri  Pac  Ry.  Co.  v.  Gruendel,  3  Kan.  App. 
53,  44  Pac  439,  holding  that  the  effect  of  an  appeal  in  condemnation  proceed- 
ings was  to  vacate  the  assessment;  Kindred  v.  Union  Pac.  R.  Co.,  168  Fed.  648. 
04  C.  C.  A.  112,  in  opinion  by  Justice  Brewer,  published  in  the  margin,  on  effect 
of  appeal  in  highway  proceedings  to  vacate  the  order  of  the  conunissioners. 

Sanie— Constitntlonality  of  statnteri— Cited  in  Central  Branch  Union  Pac. 
IL  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.,  28  Kan.  453,  holding  that  the  statute 
granting  to  commissioners  the  right  to  determine  the  compensation  in  condemna* 
tion  proceedings  is  not  unconstitutional. 

Same  Peposlts  and  payment  of  oompenaation-^AIiandionnLont  of 
prooeedingsw-^lted  in  Leavenworth,  N.  &  S.  R.  Co.  v.  Whitaker,  42  ECan.  634, 
22  Pac  733,  on  right  of  railroad  to  refuse  to  pay  the  award  in  condemnation  pro- 
.ceedings  and  leave  the  landowner  undisturbed;  Spratley  ▼.  Board  of  Com'rs  of 
Leavenworth  County,  56  Kan.  272,  43  Pac.  232,  holding  that  the  interest  on  mon- 
ey deposited  with  the  county  treasurer  in  condemnation  proceedings  belonged  to 
the  county:  Atchison,  T.  &  S.  F.  R.  Co.  v.  Wilson,  66  Kan.  233,  69  Pac.  342, 
holding  that  a  railroad  could  reclaim  its  deposit  where  it  abandoned  its  intention 
to  use  the  land  condemned;  Florence,  E.  D.  &  W.  V.  R.  Co.  v.  Lilley,  3  Kan. 
App.  588,  43  Pac.  857,  in  a  quoted  opinion,  on  right  to  eject  railroad  company 
from  condemned  land,  upon  its  failure  to  pay  the  assessment;  Clelland  v.  Mc- 
Cumber,  15  Colo.  355,  25  Pac.  700,  holding  that  the  petitioner  in  condemnation 
proceedings  could  maintain  an  action  on  the  bond  of  the  county  judge,  with  whom 
it  had  made  the  required  deposit,  upon  his  failure  to  turn  the  deposit  over  to  his 
successor. 

Cited  in  notes  in  86  Am.  Dec.  203,  205,  on  time  within  which  eminent  domain 
proceedings  may  be  discontinued;  in  16  L.  R.  A.  (N.  S.)  538,  as  to  when  title 
passes  in  condemnation  proceedings. 

13  KAN.  618,  TATI.OR  t.  HOSICK 

Necessary  partiea.— Cited  in  Barnett  v.  Scbad,  73  Kan.  414,  85  Pac.  411,  91 
Pac.  539,  holding  that  the  judgment  creditor  was  not  a  necessary  party  to  a  suit 
to  enjoin  a  sheriff  from  selling  property  under  execution. 

Amendment  of  pleadings  and  filing  ont  of  tlme.-»Cited  iii  Grant  v.  Pen- 
dery,  15  Kan.  236,  holding  that  a  plaintiff  may  be  permitted  to  file  a  reply,  even 
after  the  jury  has  been  sworn;  Wright  v.  Bacheller,  16  Kan.  259,  holding  that 
refusal  to  permit  plaintiff  to  amend  his  reply  during  trial  was  error;  City  of 
Burlingame  v.  Kansas  Valley  Nat.  Bank,  17  Kan.  407.  holding  that,  where  a 
reply  fit^d  one  day  late  had  stood  unchallenged  for  nearly  three  years,  there  was 
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no  abuse  in  permittizig  it  to  remain;    Rice  y.  Hodge,  26  Kan.  164— holding  tliat 
the  filing  of  new  or  amended  pleadings  does  not  necessarily  delay  the  trial. 

AppoimtaieBt  of  •diniaistimtor— 43oll»teral  «tteck.*-Oited  in  Denver,  S. 
P.  k  P.  By.  Co.  y.  Woodwatd,  4  Colo.  1 ;  Swing  v.  Mallison,  65  Kan.  484,  70 
Pac.  308,  93  Am.  St.  Rep.  299 ;  Ekblad  t.  Hanson,  85  Kan.  541,  117  Pac.  1028— 
holding  that  the  appointment  of  an  administrator,  made  by  a  court  of  compe- 
tent JQxiadiction,  could  not  be  ooUaterally  attacked ;  Bnibaker  v.  Jones,  28  Kan. 
411,  holding  that  letters  of  administration  were  prima  facie  evidence  of  all  facts 
necessary  to  their  validity. 

Cited  in  note  in  81  Am.  St.  Rep.  558,  oh  collateral  attack  on  right  of  acting 
administrators. 

13  KAM.  529»  JOHXSON  t.  9ROWN 

Suulay  oontraets  mad  traaaaetioag.— Distinguished  in  Birks  v.  French,  21 
Kan.  238,  holding  that  a  contract  for  the  sale  of  cattle  was  valid,  though  made 
on  Sunday ;  Morris  v.  Shew,  29  Kan.  661,  holding  that  the  service  of  an  attach- 
ment on  Sunday  was  illegal;  State  v.  Nesbit,  8  Kan.  App.  104,  54  Pac.  326, 
holding  a  law  to  be  valid  which  prohibited  labor  on  Sunday. 

18  KAV.  532,  NORTOK  ▼•  TBXEtm 

Taa  deeds— Valiclit7.-^ited  in  Mag^Il  v.  Martin,  14  Kan.  67;  McCausIin 
T.  McGuire,  14  Kan.  234--faolding  that  the  statutory  form  of  a  tax  deed  must  be 
modified  when  necessary  to  state  the  facts;  Morrill  v.  Douglass,  14  Kan.  293, 
bolding  that  a  tax  deed  was  not  void  on  its  face  in  failing  to  state  the  amount 
for  which  the  certiticate  was  assigned  to  the  county ;  Bryson  v,  Spaulding,  20 
Kan.  427,  holding  that  the  issuance  of  a  valid  tax  deed  could  be  compelled  by 
mandamus,  where  the  deed  issued  erroneously  showed  the  county  to  have  been  a 
competitive  bidder;  Spicer  v.  Howe,  38  Kan.  465,  16  Pac.  825,  holding  that  a 
tax  deed  describing  several  tracts,  and  by  its  granting  clause  conveying  the  "last 
hereinbefore  described,"  was  invalid,  except  as  to  the  tract  last  described;  Mc- 
Donoagh  v.  Mcrten,  53  Kan.  120,  35  Pac.  1117,  holding  a  tax  deed  to  be  void 
on  its  face  which  failed  to  describe  the  property  bid  for  at  the  tax  sale ;  Weeks 
r.  Merkie,  6  OkL  714.  52  Pac.  929,  holding  a  tax  deed  void  on  its  face  which  at- 
tempted to  convey  several  noncontiguous  tracts  and  was  based  on  a  certificate 
issoed  to  a  county. 

8am«— Cofvaty  as  o»mpetltlTe  bidder.— Cited  in  Babbitt  v.  Johnson,  15 
Kan.  252:  Larkin  v.  Wilson,  28  Kan.  513;  Rush  v.  Lewis  and  Clark  County, 
36  Mont  566,  93  Pac.  943 ;  Hanenkratt  v.  Hamil,  10  Okl.  219,  61  Pac  1050— 
holding  a  tax  deed  void  on  its  face  which  showed  the  county  to  have  been  a  com- 
petitive bidder. 

Cited  in  note  in  75  Am.  St.  Rep.  235,  on  who  may  purchase  and  enforce  a  tax 

title. 

« 

18  RAH.  539,  OITY  OF  USAITENWORTH  ▼.  STIIXE 

Xaaielpal  improTementa— Lialiilitias  of  dty.— Cited  in  Denny  v.  City  of 
•Spokane,  79  Fed.  719,  25  C.  C.  A.  164,  holding  a  city  lUble  for  damages  from 
n««lect  of  its  duty  to  provide  a  fund  out  of  which  to  pay  a  contractor's  war- 
rants ;  HeUer  v.  City  of  Garden  City,  58  Kan.  263,  48  Pac.  841,  holding  a  city 
liable  generally  upon  its  refusal  to  make  assessments  to  pay  for  the  planting  of 
tw«8  pursuant  to  a  contract  with  the  city;  Portland  Lumbering  &  Mfg.  Co.  v. 
City  of  East  Portland,  18  Or.  21.  22  Pac.  536,  6  U  R.  A.  290,  holding  a  city 
^ble  for  material  furnished  for  street  improvements. 

Cited  in  note  in  32  L.  R.  A.  (N.  S.)  169,  on  liability  of  municipality  failing  to 
enforce  assessments  for  improvements. 
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Homesteadp-Xnterests  of  hiuiband  and  wif«.— Cited  in  Vining  t.  Willis. 
40  Kan.  609,  20  Pac.  232,  holding  that  a  wife,  having  the  homestead  in  her 
name,  could  devise  one-half  of  it  to  a  tbifd  party ;  Matney  v*  JLinn,  09  Kan.  613, 
54  Pac  068,  holding  that  the  whole  of  a  homestead,  which  was  in  the  name  of 
th&.  wife,  passed  to  her  heirs,  the  husband  having  a  mere  right  of  ooonpancy, 
with  a  restriction  on  the  wi£e*i|  power  to  alienate;  Mathewson  v.  Skinner,  66 
Kan.  309,  71  Pac  580,  holding  that  a  wife,  occupying  land  with  her  husband,  in 
whom  the  title  rested,  was  not  the  owner.    . 

13  KAN.  550,  fiWARTZ  ▼.  'BLEDTtELD 

Indorsement  of  note.— Followed  in  Selover  v.  Snively,  24  Kan.  672,  on  lia- 
bility of  indorser;  Lank  v.  Morrison,  44  Kan.  594,  24  Pac.  1106,  holding  that 
where,  after  maturity  of  a  note,  the  payee  signed  his  name  below  tliat  of  the 
maker,  he  was  an  indorger;  Wichita  Nat  Bank  v.  Weeks,  5  Kan.  App.  694,  49 
Pac.  105,  holding  that  a  bank*s  liability  as  an  indorser  or  guarantor  of  the  notes 
nf  a  third  party  was  conditional. 

Cited  in  note  in  46  L.  R.  A.  803,  804,  806,  on  rights  of  transferee  aXter  ma- 
turity of  negotiable  paper. 

Same— Demand  and  notloe.p-Cited  in  Beer  v.  Clifton,  98  Cal.  323,  33  Pac. 
204,  20  L>  R.  A.  580,  35  Am.  St.  Rep.  172,  on  the  necessity  of  demand  and  notice 
to  bind  an  indorser;  Shelby  v.  Judd,  24  Kan.  161,  holding  demand  and  notice  of 
^onpayment  essential  to  hold  indorser ;  Malott  v.  Jewett,  1  Kan.  App.  14,  41  Pac. 
674,  on  the  necessity  to  allege  demand  and  notice  to  hold  an  indorser  of  a  note. 

13  ^KAir.  568,  ]>£  I^OlfG  ▼.  STAHIi 

Referee*— Powers.— Cited  in  Re  Abrams,  2  Cal.  App.  237,  84  Pac  363, 
holding  that  an  award  not  filed  within  the  time  stipulated  by  the  parties  was 
void.  , 

Distinguished  in  Reever  v.  White,  8  Utah,  188,  30  Pac.  685,  holding  that  a 
referee  had  power  to  grant  a  nonsuit  and  report  a  judgment  to  that  effect. 

Cited  in  note  in  34  L.  R.  A.  (N.  S.)  582,  on  effect  of  failure  to  file  referee's 
report  within  proper  time. 

Same— Review  of  ftndinss.— Cited  in  Kelley  &  Lysle  Milling  Co.  t.  Schreiber, 
82  Kan.  403,  108  Pac.  816,  20  Ann.  Cas.  192,  holding  that  the  findings  of  the 
referee  could  be  reviewed  without  a  bill  of  exceptions;  liaison  ▼.  Stang,.  18  OkL 
423,  90  Pac.  446,  holding  that  the  court  could  not  set  aside  the  findings  of  a  ref- 
eree, where  the  evidence  was  not  before  the  court. 

13  KAN.  564,  ST.  I^OITIS,  K.  C.  *  N.  RT.  CO.  t.  THACHER 

Contract  for  benefit  of  anothex^— Right  to  enforce*— Cited  in  Tracy  v. 
Gunn,  29  Kan.  608,  holding  that  an  action  on  a  contract  conid  be  maintained 
by  the  party  who  paid  the  consideration,  though  the  contract  was  taken  in  an- 
other's name ;  Carter  v.  J.  S.  George  &  Co.,  30  Kan.  45,  1  Pac.  58,  holding  that 
a  principal  could  recover  on  lease  by  agent  in  agent's  name;  Kansas  City, 
St.  J.  &  C.  B.  R.  Co.  V.  Simpson,  30  Kan.  645,  2  Pac  821,  46  Am.  Rep.  104, 
holding  that  the  owner  of  the  horse  shipped  could  recover  for  its  injury,  though 
the  shipment  was  made  by  his  agent  in  his  own  name;  Nutt  v.  Humphrey,  32 
Kan.  100,  3  Pac.  787,  holding  parol  evidence  admissible  to  show  that  the  parties 
contracted  as  agents;  Edwards  v.  Gildemeister,  61  Kan.  141,  59  Pac.  259,  hold- 
ing a  contract  executed  by  an  authorized  agent  may  be  enforced  against  the  prin- 
cipal. 

Cited  in  notes  in  55  Am.  St.  Rep.  917,  on  suits  by  undisclosed  principals  on  con- 
tracts made  by  agents ;  in  64  L.  R.  A.  613,  as  to  who  is  real  party  in  interest 
within  statutes  defining  parties  by  whom  action  must  be  brought ;  in  60  Am.  Dec 
619  (par.  3),  as  to  when  principal  may  sue  on  contract  by  agent 
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13  KAH.  569,  CITY  OF  EMPORIA  ▼.  NOBTON 

Cbaiigliig  rales  of  eTideaoe.— Cited  in  Sanders  y.  Qreenstreet,  23  Kan.  425, 
holding  that  the  Legislature  could  change  the  rules  of  evidence. 

SpMisl  assessments— Curative  acts.— Cited  in  City  of  Emporia  t.  Bates, 
16  Kan.  485;  Mason  v.  Spencer,  35  Kan.  512,  11  Pao.  402;  Newman  v.  City  of 
Ein|K>ria,  41  Kan.  583,  21  Pac  583;  Manley  v.  Emien,  46  Kan.  655,  27  Pac. 
fyU :  Kansas  City  y.  Silver,  74  Kan.  851,  85  Pac  805 ;  Thomas  v.  City  of  Port- 
land, 40  Or.  50,  66  Pac.  439 ;  Duniway  v.  City  of  Portland,  47  Or.  103,  81  Pac. 
&l5—liolding  a  reassessment  under  a  curative  statute  to  be  valid. 

Cited  in  note  in  76  Am.  Dec.  528,  535,  536,  on  power  of  Legislature  to  supply 
defects  in  assessments  for  taxes;  in  80  Am.  Dec.  735,  on  power  of  Legislature 
to  validate  invalid  municipal  contracts. 

8a»e-*Vallditji^— Cited  in  Newman  ▼.  City  of  Emporia,  41  Kan.  583,  21 
Pac.  503,  holding  that  the  legislative  scheme  of  assessments  is  valid ;  Thomas  v. 
City  of  Portland,  40  Or.  60,  66  Pac.  439,  holding  that  a  decree  declaring  an 
aswfisment  void  will  not  bar  an  action  by  the  city  for  the  cost  of  the  improve- 
ment 

13  KAH.  689,  STATE  t.  BSEBE,  19  AX.  RBP.  93 

Bioaped— Cited  in  People  v.  Ah  Teung,  92  Cal.  421,  28  Pac  577,  15  L.  R.  A. 
11)0,  holding  that  it  could  not  he  an  offense  to  assist  in  the  escax>e  of  one  not 
lav-fnlly  held  in  custody ;  State  v.  Hollon,  22  Kan.  580,  holding  that  an  informa- 
tion charging  an  escape,  which  did  not  allege  that  the  officer  had  a  copy  of  the 
flpntence  or  other  paper  under  which  to  hold  the  defendant  at  the  time  of  the 
(■scape,  was  insufficient. 

Cited  in  note  in  15  L.  R.  A.  191,  on  justification  of  prison  breach. 

Right  to  take' balL— Distinguished  in  McKie  v.  State,  74  Kan.  21,  85  Pac. 
S27,  holding  that,  the  defendant  being  lawfully  in  custody,  the  sheriff  was  au- 
thorized to  take  bail. 

13  KAH.  696,  STATE  t.  MARSH 

Oramd  Jiuey— Collateral  attaok.F-Cited  in  Territory  v.  Charts,  4  Ariz.  4, 
32  Pac.  166,  as  to  attack  on  proceedings  of  grand  jury  summoned  upon  an  open 
venire  from  the  body  of  the  county ;  State  v.  Skinner,  34  Kan.  256,  8  Pac.  420, 
bolding  that  the  court  properly  excluded  evidence  to  support  pleas  in  abatement 
charging  that  the  grand  jurors  were  not  properly  drawn  and  summoned ;  State 
V.  Donaldson,  43  Kan.  431.  23  Pac  650,  holding  that  defendant's  plea  in  abate- 
ment, based  on  the  disqualification  of  two  grand  jurors,  was  properly  overruled ; 
State  V.  Williams,  61  Kan.  739,  60  Pac.  1050,  holding  that  the  title  of  a  de 
&cto  police  judge  to  his  office  could  not  be  collaterally  attacked ;  In  re  Davies, 
68  Kan.  791,  75  Pac.  1048,  holding  that  the  legality  of  a  de  facto  grand  jury 
coold  not  be  collaterally  attacked  in  a  habeas  corpus  proceeding. 

Cited  in  note  in  140  Am.  St.  Rep.  205,  on  de  facto  officers ;  in  27  L.  R.  A. 
7S7,  on  organisation  of  grand  jury. 

13    KAH.     600,     OOMMISSIOlfEBS     OF     SEDGWICK     GOUHTT     t. 


CenstitvtloBality  of  statiates.*^ited  in  Board  of  Com'n  of  Wyandotte 
County  V.  Abbott,  52  Kan.  148,  34  Pac.  416,  on  the  necessity  of  statutes  con- 
forming to  the  Constitution. 

Titles  of  atatuteii  attd  ordlnajioes.~Cited  in  Commissioners  of  Sedgwick 
Coonty  V.  Bunker,  16  Kan.  498,  on  unconstitutionality  of  the  act  creating  Harvey 
county,  on  account  of  its  title ;  iPrescott  v.  Beebe,  17  Kan.  320,  holding  title  of 
1  statute  as  ''An  act  to  provide  for  the  sale  of  the  school  lands"  to  be  sufficient ; 
Svayze  v.  Britton,  17  Kan.  625,  holding  a  statute  unconstitutional  which  did 
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not  express  its  subject-matter  in  its  title;   Burgess  v.  Blemphls,  C.  &  N.  W.  R- 
Co.,  18  Kan.  53,  on  the  sufficiency  of  the  title  of  a  statute,  without  deciding  tbe 
point ;    Evans  y.  Adams,  21  Kan.  119,  holding:  that  two  amendatory  acts  were 
to  be  considered  as  portions  of  the  original  act,  where  any  other  constmction 
would  leave  their  titles  insufficient;    State  v.  Banlcers*  &  Merchants'  Mut.  Ben. 
Ass'n,  23  Kan.  499,  holding  that  an  act,  entitled  **An  act  to  amend  sections  2, 
4,  17,  41  and  59"  of  a  prior  act,  was  invalid  in  so  far  as  it  sought  to  amend  sec- 
tion 72;    Shepherd  v.  Helmers,  28  Kan.  504,  holding  a  statute  unconstitutional 
where  its  subject-matter  was  not  expressed  in  its  title;    Philpin  v.  McCarty,  24 
Kan.  398,  holding  that  the  title  of  an  act  for  "the  preservation  of  peace  in  un- 
organized  counties"   was  sufficient  to   embrace  the  creation  of  an  unorganized 
county  into  a  municipal  township;    State  v.  Barrett,  27  Kan.  213,  which  states 
rules  in  respect  to  the  title  of  a  statute;    Missouri,  K.  &  T.  R.  Go.  ▼.  Long,  27 
Kan.  684,  holding  title  of  a  statute  to  be  insufficient  to  oomply  with  the  consti- 
tutional requirement;    John  v.  Reaser,  31  Kan.  406,  2  Pac.  771,  holding  title 
of  an  act  (Laws  1879,  c.  177)  as  "An  act  amendatory  of  and  supplemental  to 
chapter  25  of  tbe  General  Laws  of  1868,"  to  be  sufficient;    Stebbins  v.  Mayer, 
38  Kan.  573,  16  Pac.  745,  holding  that  a  city  ordinance,  not  clearly  ezpresains 
its  subject  in  its  title,  was  void;    Missouri  Pac.  R.  Go.  v.  City  of  Wyandotte. 
44  Kan.  32,  28  Pac.  950,  holding  that  a  city  ordinance  containing  two  distinct 
subjects  was  void ;    State  v.  Lewin,  53  Kan.  679,  37  Pac.  168,  holding  that  the 
title  of  "An  act  in  relation  to  the  state  penitentiary**   was  insufficient;    Claric 
V.  Board  of  Com'rs  of  Wallace  County,  54  Kan.  634,  39  Pac.  225,  holding  that 
the  title  of  "An  act  to  protect  fruit  trees,"  etc.,  was  insufficient,  where  the  stat- 
ute provided  bounties  for  gopher  scalps;    State  v.  Guiney,  55  Kan.  532,  40  Pac. 
026,  holding  tliat  the  title  of  "An  act  to  prescribe  the  punishment  for  certain 
offenses  against  railroad  property,"  etc..  is  insufficient;    Atchison,  T.  &  S.    F. 
R.  Co.  V.  Board  of  Com'rs  of  Kearny  County,  58  Kan.  19,  48  Pac.  583,  holding 
tliat  an  act  attaching  H.  county  to  another  and  purporting  by  its  title  to  attach 
K.  county  was  unconstitutional ;    State  v.  Sholl,  58  Kan.  507,  49  Pac  668,  hold- 
ing the  title  of  "An  act  to  repeal  or  strike  out  certain  redundant,  obsolete,  and 
inoperative  provisions,"  etc.,  to  be  insufficient;    State  v.  Haun,  61  Kan.  146,  59 
Pac.  340,  47  L.  R.  A.  369,  holding  that,  in  view  of  its  title,  it  was  not  the  pur- 
pose of  the   "scrip   law"   to   alter  and  amend   corporate   charters;     Howard    v. 
Schneider,  10  Kan.  App.  137,  62  Pac.  435,  holding  act  entitled  "An  act  to  abol- 
ish survivorship  in  joint  tenancy"  uncoustitutional,  in  so  far  as  it  attempted  to 
abolish  estates  in  entirety;    In  re  Fourth  Judicial  District,  4  Wyo.  133,  32  Pac. 
850,  holding  a  statute  creating  new  judicial  district  and  providing  for  a  judge 
contains  but  one  subject,  which  is  clearly  expressed  in  its  title. 

Tazatiosi.— Referred  to  in  Commissioners  of  Sedgwick  County  t.  Bunker,  16 
Kan.  498,  on  certain  tax  questions  not  reconsidered. 

13  KAN.  612,  BABBITT  ▼.  COBBT 

Waiver  of  error  by  assent  to  or  aeoeptaaoe  of  benefit  under  Jndc^ 

mentt^Cited  in  Hoffmire  v.  Holcomb,  17  Kan.  378,  holding  that  a  grantee  of 
the  mortgagor,  by  accepting  the  surplus,  was  estopped  to  attack  the  validity  of 
the  foreclosure  sale ;  Rasure  v.  McGrath,  23  Kan.  597,  holding  that  a  party  was 
bound  by  a  compromise  settlement  of  a  judgment  made  by  attorneys,  yet  re- 
tained by  her;  Bradley  v.  Rogers,  33  Kan.  120,  5  Pac.  374,  holding  that  a  party 
in  ejectment,  having  elected  his  remedy  after  verdict,  waived  error  in  the  judg- 
ment ;  Fenlon  v.  Goodwin,  35  Kan.  123,  10  Pac.  553,  holding  that  one  who  volun- 
tarily released  the  attached  proi)erty  pending  his  appeal  waived  any  error  in 
discharging  the  attachment;  Hodson  v.  Welden,  35  Kan.  409,  11  Pac  164,  hold- 
ing that  a  settlement  of  the  matters  in  litigation  after  the  judgment  waived  any 
errors ;  Price  v.  Allen,  39  Kan.  476,  18  Pac.  609,  holding  that  plaintiff,  having 
elected  to  take  under  his  judgment  In  ejectment,  waived  all  errors  prior  to  the 
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ciectioii;  State  Journal  Go.  y.  Commonwealth  Co.,  43  Kan«  d3,  22  Pac.  982, 
holdlag  that  a  company,  which  vohintarily  executed  a  bond  which  discharged  a  re- 
odver,  coald  not  contest  the  costs  of  the  receiver ;  Guaranty  Savings  Bank  v.  But- 
ler, 66  Kan.  267,  43  Pac.  229„  holding  that  plaintiffs,  having  accepted  the  benefits 
of  a  jndfrnent  of  foreclosure,  could  not  secure  its  reversal  in  so  far  as  it  released 
the  defendants  from  personal  liability ;  Fidelity  &  Deposit  Go.  of  Maryland  v.  Kep- 
Ipj,  66  Kan.  343,'  71  Pac  818,  holding  that  one  who  made  a  judgment  the  basis  of  a 
suit  against  other  parties,  could  not  have  it  reviewed ;  Seavems  v.  State,  76  Kan. 
920,  98  Pac.  163,  holding  that  one  who  purchased  school  land  from  the  state  at 
public  auction  was  estopped  from  prosecuting  his  appeal  from  a  prior  judgment 
dmyiog  his  right  to  purchase  as  a  settler ;  Missouri  Pac.  Ry.  Go.  v.  Gruendel,  3 
Kan.  App.  53,  44  Pac.  439,  holding  that  a  railroad  company,  by  paying  the 
amoant  of  the  appraisement  and  occupying  the  land  condemned,  waived  its  right 
to  appeal ;  Smith  ▼.  Powell,  5  Kan.  App.  652,  47  Pac  992,  holding  that  one  who 
acrepted  the  proceeds  of  an  order  of  distribution  could  not  maintain  proceedings 
in  error ;  Barnes  y.  Lynch,  9  Gkl.  11,  59  Pac.  995,  holding  that  where  plaintiffs 
in  a  suit  to  quiet  title,  after  an  adverse  judgment,  instituted  proceedings  to 
establish  a  lien  upon  the  property,  they  were  estopped  to  prosecute  an  appeal  from 
such  judgment. 

Gted  in  note  in  29  L.  R.  A.  (N.  S.)  2,  9,  on  right  to  appeal  from  unfavorable, 
whQe  accepting  favorable,  part  of  decree,  judgment,  or  order. 
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PREFACE. 
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SUPREME  COURT. 

« 

STATE   OF   KANSAS. 


prebsnt: 
Hon.  SAMUEL  A.  KINGMAN,  CJhief  Jtistfce. 

Hon.  D.  M.  Valentine,  Associate  Justices. 

Hon.  D.  J.  Brewer,       J  j^ 

I 

^^  *Samukl  Lappin  v.  James  E.  Mdmford,*  ^ 

July  Terra,  1874. 

•  AdminiBtratioii:  Claim:  Personal  Property.  A  claim  existing  in 
&vor  of  an  estate,  for  services  rendered  by  the  decedent  in  his  life-time, 
is  personal  property,  which  may  be  sold  by  the  administrator, 

L :  Sale  of  Personalty.    The  legal  title  to  the  personal  property  of 

a  decedent  is  vested  in  his  executor  or  administrator,  and,  except  as  re- 
stricted by  ^.rovisions  of  statute,  such  executor  or  administrator  can  le- 
gally alien  and  dispose  of  any  or  all  of  such  property. 

Section  63  of  the  executors  act  does  not  restrict  the  power  of  sale. 


Its  purpose  is  to  enable  the  administrator  or  executor  to  obtain  proper 
credit  for  doubtful  claims  without  subjecting  the  estate  to  expense. 

Order  of  Sale.     M^bere  personal  property  is  ordered  by  the  pro- 


^  • 


bate  court  to  be  sold  at  private  sale,  and  the  court  intends  to  impose  no 
other  than  the  statutory  restrictions  as  to  price,  it  is  unnecessaiy  to  spec- 
if^ such  restrictions  in  the  order. 

S. .    The  court  may  not  order  a  private  sale  at  less  than  three-fourths 

of  the  appraised  value,  and  it  may  Increase  the  limit  to  any  extent  deemed 
best  for  the  interests  of  the  estate. 

8»  Administrator's  Sale:  Presumption.    Where  a  party  sues  on  a  claim 
purchased  from  an  estate,  and  alleges  in  bis  petition  that  the  court  or- 
dered such  claim  sold  at  private  sale;  that  it  was  sold,  and  an  assignment 
to  him  made,  with  the  approval  of  the  court;  and  gives  a  copy  of  such 
MO     order  and  assignment;  and  it  appears  that  such  order  '^and  assignment 
are  both  silent  as  to  the  price, — it  will  be  presumed  that  both  court  and 
administrator  complied  with  the  requirements  of  the  statute,  and  such  a 
showing  of  a  sale  will  be  held  sufficient  on  demurrer. 

^An  administrator  has  no  power  to  compronuse  any  claim,  del^t.  or  demand 
btlonginff  to  the  estate  in  his  hands  to  be  aaministered.  and  accruing  in  the  life- 
time of  the  deceased,  so  as  to  bind  the  estate,  without  the  consent  of  the  probate 
eoort,  ^tna  L.  Ins.  Co.  v.  8wayze,  30  Kan.  118;  S.  C.  1  Pac.  Hep.  86;  administra 
^aof  partnership  estate,  see  Carr  v.  Catlin,  18  Kan.  *89d,  and  note. 

V.14K— 2  (17) 
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Error  from  Nemaha  district  ooart. 

In  November,  1858,  Mumford  made  a  contract  with  James  B.  Herd, 
then  a  land  agent  at  Eickapoo,  to  locate  a  certain  land  certificate 
held  by  Mamford  on  government  lands  situate  in  the  Eickapoo  land- 
district,  for  which  services  Herd  was  to  receive  five  cents  an  acre,  to 
be  paid  in  lands  selected  at  the  price  of  one  dollar  an  acre.  Herd 
looated  16,760  acres,  for  which  (ander  said  contract)  he  was  entitled 
to  receive  838  acr6s  of  land.  Herd  died  in  1860.  Said  claim  for 
838  acres  of  land,  or  its  valne,  remained  unpaid.  In  October,  1870, 
the  probate  court  of  Leavenworth  county,  "In  the  Matter  of  the 
Estate  of  James  B.  Herd,  deceased,"  made  the  following  order: 
''Upon  the  petition  of  George  H.  Bushmore,  adm'r  de  bonis  non  of  said 
estate,  for  authority  to  sell  personal  property  of  said  estate,  the  fol- 
lowing order  is  made  by  said  probate  court :  The  court  having  duly 
considered,  examined,  and  filed  the  foregoing  petitions,  and  being  fully 
advised  in  the  premises,  it  is  ordered  that  said  administrator  de  bonis 
non  sell  the  claim  in  his  said  petition  mentioned,  at  private  sale,  for 
cash  in  hand,  and  for  the  highest  and  best  sum,  in  his  opinion,  ob- 
tainable for  the  same."  Under  this  authority  said  administrator,  on 
the  twenty-fourth  of  October,  1870,  sold  said  claim  to  plaintiff.  Lap- 
pin,  the  assignment  thereof  being  as  follows :  "For  value  received, 
and  by  authority  in  me  vested  by  the  order  of  the  probate  court  of  the 
county  of  Leavenworth  and  state  of  Kansas,  I,  George  H.  Bushmore, 
administrator  de  bonis  non  of  the  estate  of  James  B.  Herd,  deceased, 
do  hereby  transfer,  assign,  and  set  over  to  Samuel  Lappin,  all  right, 
title,  and  interest  of  the  said  estate  in  and  to  the  within  contract  made 
between  James  B.  Herd  and  J.  E.  Mumford,  by  whioh  the  said  Herd 
agrees  to  locate  a  certain  quantity  of  land  for  said  Mumford, 
*11  and  for  the  heirs  of  Louis  Lourimer.  Witness,"  etc.  •Mum- 
ford resided  in  Missouri  at  the  time  of  making  his  contract 
with  Herd,  and  ever  since.  In  1872,  Lappin,  assignee,  as  plaintiff, 
brought  suit  to  recover  the  amount  due  on  said  contract,  and  caused 
certain  lands  of  Mumford,  in  Nemaha  county,  to  be  attached.  Mum- 
ford appeared,  and  demurred  to  the  petition.  The  district  court,  at 
the  April  term,  1878,  sustained  the  demurrer. 

W,  W.  Outhrie,  for  plaintiff. 

It  is  said  that  Lappin  got  nothing  by  his  assignment — Firs%  for 
want  of  power  in  the  administrator  to  assign;  and,  second^  lor  want 
of  form  in  assignment;  and  Hardmann  v.  Bowen,  39  N.  Y.  196; 
People  y.  County  of  Otsego,  51  N.  Y.  401;  Grantman  v.  Thrall,  31 
How.  Pr.  464;  and  City  of  New  York  v.  Furze,  8  Hill,  612,^are  re- 
lied on.  These  were  cases  where  authority  to  perform  certain  duties 
naving  been  neglected  by  public  authorities,  upon  proceedings  against 
such  ofScers  to  compel  performance  of  these  duties,  it  was  held  that 
such  authority  was  mandatory,  not  permissive.  That  proposition  has 
no  application  to  any  question  involved  in  this  case.  Ventress  v. 
Smith,  10  Pet.  167,  also  cited  by  defendant,  not  only  fails  to  sup- 
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port  his  propositioiiy  but  decidedly  maintains  the  contrary.  See  page 
168.  "The  grant  of  the  power  carries  with  it  all  the  usual,  ordinary, 
and  necessary  means  to  effectuate  the  beneficial  exercise  of  the 
power." 

Bat  the  power  of  an  administrator  exists  at  common  law  to  settle 
and  compromise.  Short  v.  Johnson,  25  111.  496.  It  is  insisted  by 
Mamford  that  the  administrator  had  no  power  to  do  anything  with 
"claims,  debts,  or  demands,"  except  to  receive  the  money  from  the 
debtor  by  ordinary  collection,  or  compromise  with  the  debtor,  or  turn 
tbem  over  to  the  heirs  or  creditors,  to  make  what  they  could  out  of 
them.  In  other  words,  that,  in  all  cases  where  it  is  not  absolutely 
certain  that  the  debt  can  be  collected  in  full,  the  debtor  mu8t  have 
the  monopoly  of  shaving  his  own  paper,  or  certain  of  the  creditors 
the  sole  right  to  gamble  on  it;  and  if  thesd  resorts  fail,  that 
*12  then  the  claim  must  be  allowed  to  go  to  waste;  that  ^sections 
62  and  63  of  the  executors'  act  are  grants  of  power,  in  their 
nature  excluding  the  exercise  of  any  other  in  the  disposition  of 
"claims;"  and  that  the  sale  to  Lappin  was  ultra  virei.  We  think 
that  they  are  additional  provisions,  to  be  exercised  under  supervision 
of  the  court  in  unusual  cases,  where  the  expense  of  disposition  might 
otherwise  exceed  the  returns.  This  ''claim"  was  a  part  of  "the  per- 
sonal property  belonging  to  the  estate,"  and,  like  a  bond,  note,  or  scrip, 
was  the  subject  of  sale.  Section  69,  p.  445.  It  was  the  subject  of 
"specific  bequests," — then,  why  not  of  sale?  But  the  authority  to 
compromise  with  the  debtor  would  authorise  a  sale  to  another  when 
more  could  thus  be  realizeyd*     Yentress  v.  Smith,  supra. 

Questions  df  regularity  in  appraising,  inventorying,  etc.,  are  not 
the  subject  of  inquiry  in  this  action  in  this  court.  But  we  insist  that 
the  probate  court  is  a  court  of  record,  and  that  its  adjudications  can- 
mi  be  collaterally  attacked  in  this  court.  This  rule  applies  in  all 
cases  where  the  court  rendering  the  decision  had  jurisdiction.  Fox 
T.  Hoyt,  12  Conn.  491;  Goit  v.  Haven,  30  Conn.  199;  Freem.  Judgm. 
94,  §  123.  In  this  state  probate  courts  and  district  courts  are  au- 
thorized by  the  same  constitution,  each  "having  such  jurisdiction  as 
may  be  provided  by  law."  Article  3,  Const.  §§  1,  6,  8.  And  to  the 
extent  of  the  jurisdiction  thus  conferred,  the  jurisdiction  is  equally 
general  in  each  case.  Haynes  v.  Meeks,  10  Gal.  118;  Habn  v.  Kelly, 
34  Gal.  412, 

A.  O,  Otis  and  G,  G,  Foster,  for  defendant. 

We  maintain  that  the  demurrer  was  properly  sustained  by  the  court 
below.  The  petition  and  exhibits  show  that  the  plaintiff's  claim  is 
based  wholly  opon  a  pretended  assignment  to  him  from  the  adminis- 
trator de  bonis  non  of  the  estate  of  Herd,  deceased.  The  so-claimed 
assignment  is  of  a  claim  existing  in  favor  of  the  estate  of  the  decedent, 
ftgainst  the  defendant,  Mumford.  It  seems  to  have  been  made  under 
an  order  of  the  probate  court  of  Leavenworth  county,  October  24, 
1870,  about  twelve  years  after  the  death  of  Herd,  who  died  in  March, 
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1860.     Now,  if  the  assignment  to  plaintiff  is  invalid,  either  for  want 

of  authority  in  the  administrator  to  make  it,  or  of  the  court 
^13       *to  order' and  afiSrm  it,  or  if  the  requirements  and  forms  of 

the  statute  as  to  the  powers  and  duties  of  executors  and  ad- 
ministrators were  not  complied  with,  then  Lappin  took  no  title  to  the 
claim,  and  has  no  cause  of  action  against  defendant. 

Under  the  constitution  and  laws  of  Kansas  the  administrator  has 
no  authority  or  power  to  assign  and  transfer  a  chose  in  action,  or 
claim  existing  in  favor  of  the  estate  he  represents;  nor  can  the  pro- 
bate court  confer  any  such  power,  or  make  valid  any  such  assign- 
ment.    The  constitution,  art.  3,  §  8,  provides  that  the  probate  court 
shall  have  such  probate  jurisdiction  as  may  be  provided  by  law;  lim- 
iting its  jurisdiction  to  probate  matters,  and  to  such  probate  matters 
as  shall  be  provided  by  law.     See  further,  as  to  the  probate  court  be- 
ing a  court  of  limited  jurisdiction,  Eirkpatrick  v.  State,  5  Kan.  *678 ; 
Stemble  v.  Hewling,  2  Ohio  St.  228;  Davis  v.  Davis,  11  Ohio  St.  390; 
Cooper  V.  Sunderland,  3  Iowa,  114;  Corwin  v.  Merritt,  3  Barb.  343 ; 
Smith  V.  Bice,  11  Mass.  511 ;  and  cases  cited  in  Glass  Co.  v.  Ludlum,  8 
Kan.  *46.     Being  a  court  of  special  jurisdiction,  it  must  follow  strictly 
the  terms  and  authority  prescribed  by  law.     Gridley's  Heirs  v.  Phil- 
lips, 5  Kan.  *364;  2  VVashb.  570;  Gregory  v.  McPherson,  13  Cal. 
577;  Thatcher  v.  Powell,  6  Wheat.  127.     See,  also,  as  to  the  sale  of 
personal  property,  Ventress  v.  Smith,  10  Pet.  175.    In  Gen.  St.  443, 
(Executors'  Act,  §  62,)  is  prescribed  the  duty  of  the  administrator  as  to 
choses  in  action.     He  must  collect  the  assets  within  one  year,  as  far 
as  he  is  able.     Sections  63  and  68  prescribe  explicitly  the  duty  of 
the  administrator  as  to  doubtful  or  desperate  claimb,  or  when  the 
debtor  is  insolvent.    These  sections  are  complete  in  themselves  upon 
this  subject,  and  prescribe  clearly  and  fully  the  coufse  to  be  pursued, 
the  remedy  to  be  taken,  and  the  manner  of  the  adjustment  between 
the  administrator  and  the  debtor.     The  rights  of  the  heirs  and  the 
creditors  are  fully  protected.     There  seems  to  us  no  implication  that 
another,  and  a  wholly  different,  remedy  and  course  can  be  pursued, 
as  has  been  attempted  in  this  case.     "May,"  in  section  62,  is  to  be 
construed  as  "must."  Kansas  Pac.  By.  Co.  v.  Beynolds,  8  Kan.  *628 ; 
City  of  New  York  v.  Furze,  3  Hill,  612;  People  v.  County  of  Otsego, 
51  N.  Y.  407. 
Aside  from  the  plain  provisions  of  the  statute,  the  policy  of  the 

law  forbids  the  authority  here  sought  to  be  exercised.  It 
*14      would  open  the  door  for  fraud  and  collusion.    Speculators,  *by 

skillful  manipulation,  would  buy  these  claims  for  a  trifling 
consideration,  and  then  invoke  the  aid  of  the  courts  to  enforce  fnll 
payment,  to  their  own  advantage,  and  to  the  injury  of  heirs  and 
creditors.  The  law  seeks  to  bring  the  embarrassed  debtor  and  the 
representative  of  the  estate  together,  without  the  interference  of  a 
middle-man,  to  the  end  that  the  claim  may  be  compromised  and  set- 
tled to  the  best  advantage  of  the  estate. 
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Bat  it  may  be  urged  that  this  claim  is  '"personal  property/'  and 
subject  to  sale  as  personal  property.  If  so,  then  the  attempted  trans- 
fer is  void.  There  was  no  appraisement  as  required  by  law.  See 
seetions  42,  46,  47,  and  also  section  61,  of  Executors'  Act.  These 
sections  distinctly  provide  for  an  appraisement  of  all  personal  property, 
and  an  approximate  estimate  of  the  amount  that  can  be  collected  on 
all  notes,  bills,  claims,  choses  in  action,  and  accounts  due  the  estate. 
The  order  to  sell  at  private  sale,  with  no  appraisement,  and  without 
providing  that  it  should  not  be  sold  for  less  than  three-fourths  of  its 
appraised  value,  is  clearly  unauthorized  and  void.  See  section  71, 
Eiecators'-Act.  We  insist  that  this  claim  is  not  personal  property, 
within  the  meaning  of  that  act,  and  the  sections  cited  clearly  draw 
the  distinction  between  personal  property  to  be  appraised  on  actual 
Tiew,  and  notes,  accounts,  etc.,  as  to  which  it  is  made  the  duty  of  the 
appraisers  to  make  an  approximate  estimate  of  what  can  be  collected 
thereon.  Sections  46,  47.  Section  69  makes  it  the  duty  of  the  ad- 
ministrator  to  sell  all  the  "personal  property"  within  three  months, 
which  section,  construed  with  sections  62,  63,  and  68,  clearly  points 
ont  the  distinction  between  those  classes  of  assets.  The  law  nowhere 
authorizes  such  claims  to  be  sold.  There  is  authority  for  a  compro- 
miH,  ander  certain  conditions  and  restrictions;  or  it  may  be  filed  for 
the  benefit  of  the  heirs  or  creditors.  Sections  63,  68.  In  either  view 
of  this  case,  whether  it  be  deemed  a  chose  in  action,  and  governed  by 
seetions  63  and  68,  or  personal  property,  and  governed  by  the  other 
sections  referred  to,  the  law  has  been  disregarded  and  violated  in  this 

attempt  to  speculate  in  the  assets  of  the  estate. 
*15      *T he  record  and  exhibits  of  the  probate  court  are  incomplete. 

It  being  a  court  of  inferior  and  limited  jurisdiction,  nothing 
is  presumed  as  to  its  powers.  The  complete  record  should  have  been 
produced.  No  order  could  be  made  without  a  petition  therefor,  and 
no  order  of  sale  at  private  sale  could  be  made  for  less  than  three- 
foorths  of  the  appraised  value.     Section  7i). 

Brkweb,  J.  The  question  in  this  case  was  raised  on  demurrer, 
and  the  substantial  facts  are  these :  One  James  B.  Herd  had,  in  his 
life-time,  a  claim  against  the  defendant  for  services  performed  in  the 
location  of  a  land  certificate.  After  his  deaths  the  claim  not  having 
been  paid,  the  administrator  de  bonis  non  of  his  estate,  by  order  of 
the  probate  court,  sold  and  assigned  it  to  this  plaintiff.  In  reference 
to  this  sale  and  assignment  two  propositions  are  asserted  by  counsel : 
First,  that  the  probate  court  had  no  power  to  order,  and  the  adnlin- 
istrator  none  to  make,  such  a  sale  or  assignment;  and,  second,  that 
if  the  power  existed,  it  was  not  so  exercised  as  to  accomplish  a  valid 
transfer. 

In  reference  to  the  first  proposition,  we  think  the  court  had  the 
power  to  order  the  sale  of  such  a  claim.  At  common  law  the  full 
legal  titie  to  the  personal  estate  of  a  decedent  was  vested  in  his  ad- 
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ministrator,  and  snoh  admiuistrator  oould  dispose  of  it,  passing  a 
good  title  as  freely  and  fully  as  the  decedent  himself  coald  in  his  life- 
time. His  indorsement  transferred  the  title  to  negotiable  paper. 
Biddick  v.  Moore.  65  N.  Car.  382;  Thomas  v.  Beister,  3  Ind.  369; 
Hamriok  v.  Craven,  39  Ind.  241.  In  Dayton  on  Surrogates,  at  page 
259,  it  is  said :  "But  generally  speaking  an  executor  or  administrator, 
in  his  own  life«time,  may  dispose  of  and  alien  the  assets  of  the  tes- 
tator. He  has  absolute  power  over  them  for  that  purpose,  and  they 
cannot  be  followed  by  the  creditors  of  the  deceased. "  See,  also,  same 
volume  pp.  307»  310;  Williams,  Ex'rs,  562;  Anderson  v.  Gregg,  44 
Miss.  170;  Booyer  v.  Hodges,  45  Miss.  78;  Harth  v.  Heddle- 
*16  *stone,  2  Bay,  321.  The  provisions  of  our  statutes,  and  sim- 
ilar ones  in  other  states,  prescribing  the  manner  aud  condi- 
tions of  sale,  are  to  be  regarded  rather  as  restrictions  upon  this  other- 
wise absolute  power  than  as  original  grants  of  power.  The  adminis- 
trator  who,  independent  of  such  provisions,  could  sell  when  he  pleased, 
and  upon  such  terms  as  suited  him,  responsible  to  the  creditors  and 
heirs  only  for  reasonable  fidelity  in  his  trust,  must  now  proceed  in 
accordance  with  the  regulations  of  the  statute.  Whatever  an  ad- 
ministrator can  do  without  an  order,  the  court  has  power  to  order  him 
to  do.  He  has  power,  and  it  is  his  duty,  to  sell  at  public  sale  the 
personal  property;  and  the  term  "personal  property,*'  which,  accord- 
ing to  its  ordinary  significance,  as  well  as  its  statutory  definition, 
(Gen.  St.  999,  ci.  9,)  includes  such  a  claim  as  the  one  in  question, 
is  expressly,  in  the  section  requiring  him  to  sell,  made  to  include  such 
a  claim.  "The  whole  of  the  personal  property  belonging  to  the  es- 
tate, which  is  liable  to  the  payment  of  debts,  and  is  assets  in  his 
hands  to  be  administered/'  is  the  language  used.  Executors*  Act, 
§69. 

It  is  true,  bonds,  notes,  bills,  and  accounts  are  not  ordinarily  sold, 
and  in  most  cases  ought  not  to  be.  They  are  regarded  as  personal 
property,  in  a  sort  of  intermediate  condition  between  goods  and  chattels 
and  money,  the  standard  of  value;  as  it  were,  the  former  in  process 
of  reduction  to  the  latter.  Hence,  the  interests  of  the  estate  are 
generally  promoted  by  the  collection,  rather  than  the  sale,  of  such 
property.  But  nevertheless  they  are  personal  property,  and,  as  such, 
subject  to  sale.  Nor  does  section  63,  cited  by  counsel,  remove  this 
power  of  sale.  The  purpose  of  that  section  is  to  enable  the  adminis- 
trator to  obtain  proper  credit  for  doubtful  claims  without  subjecting 
the  estate  to  expense.  It  permits  the  court  to  authorize  the  adminis- 
trator to  compromise  certain  doubtful  claims,  or  file  them  in  court  for 
the  benefit  of  such  heirs,  devisees,  or  creditors  as  will  sue  for  them, 
and  declares  that  such  order  of  the  court  shall  be  a  sufficient 
*17  voucher.  Granting  authority  to  com^promise  does  not  take 
away  the  power  to  sell. 
In  regard  to  the  second  question  we  do  not  think  it  is  fairly  before 
us.     We  think  the  allegations  of  the  petition  are  sufficient,  as  against 
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a  demurrer.  It  alleges  that  the  administrator  was  duly  authorized  to 
sell  by  an  order  of  the  probate  court;  that  in  parsuanoe  thereof  he 
sold,  and,  with  the  approval  of  such  court,  executed  and  delivered  a 
written  assignment  of  such  claim.  The  order  of  the  court  and  the 
assignment  are  attached  to  the  pleading.  The  first,  after  showing 
that  a  petition  therefor  had  been  filed,  orders  the  administrator  to 
sell  '*at  private  sale,  for  cash  in  hand,  and  for  the  highest  and  best 
Bom,  in  his  opinion,  obtainable  for  the  same."  The  second  is  simply 
an  assignment  of  the  claim,  declaring  that  it  was  made  in  pursuance 
of  the  order  of  the  probate  court.  The  order  does  not  direct  the  ad- 
ministrator to  sell  for  not  less  than  three-fourths  the  appraised  value, 
and  the  assignment  does  not  show  for  what  sum  the  sale  was  made, 
nor  that  it  was  for  not  less  than  three-fourths  of  such  value.  But  we 
think  it  is  unnecessary  that  this  should  appear  either  in  the  order  or 
the  assignment.  The  statute  reads:  "The  probate  court  may  or- 
der the  executor  or  administrator  to  dispose  of  said  personal  property 
at  private  sale,  at  not  less  than  three-fourths  of  its  appraised  value." 
Gen.  St.  446,  §  71.     The  statute  fixes  the  lowest  limit  at  which  ^ 

personal  property  may  be  sold  at  private  sale,  viz.,  three-fourths  the 
appraised  value.  It  authorizes  the  court  to  fix  a  higher  limit.  In 
ordering  a  private  sale  it  may  require  four-fifths,  or  even  the  entire 
appraised  value,  or  more.  If  the  order  is  silent,  the  law  fixes  the 
limit;  for  this  section  must  be  understood,  not  as  specifying  the 
language  of  the  order,  and  leaving  all  discretion  as  to  the  amount 
above  the  statutory  limit  to  the  administrator,  but  rather  as  limiting 
the  power  of  the  court,  and  prescribing  the  amount  below  which  the 
conrt  may  not  order  a  sale.  Here  the  order  is  silent.  In  the  ab- 
sence of  any  showing  to  the  contrary,  we  must  presume  that  both 
court  and  administrator  kept  within  the  requirements  of  the 
*18      law,  and  that  the  *sale  was  made  for  not  less  than  three-    ^ 

fourths  the  appraised  value.  If  it  should  hereafter  appear 
that  no  appraisement  was  made,  or  that  the  sale  was  for  less,  than 
three-fourths  of  the  appraised  value,  it  will  be  time  enough  then  to 
consider  the  effect  of  such  omission. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  case 
remanded,  with  instructions  to  overrule  the  demurrer. 

(All  the  justices  concurring.) 
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A.  B.  Stoddabt  v.  B.  J.  Vanlaninghah. 

July  Term,  1874. 

1.  Ii^junction :  Evidence  on  Motion  for  Temporary  Order.    On  an 

application  for  a  temporary  injunction,  where  notice  of  the  same  has 
been  required  to  be  given  to  the  defendant,  and  notice  has  been  so  given, 
the  defendant  may,  on  the  heiiring  of  the  application,  even  before  answer 
filed,  introduce  any  legal  evidence  that  would  tend  to  show  that  the  in- 
junction should  not  1^  granted.  He  is  not  confined  to  evidence  that 
merely  tends  to  disprove  the  allegations  of  the  plaintiff's  petition. 

%  Contested  County-Seat  Election:  Another  Action:  New  Parties: 
-Discretion:  Befusal  of  Injunction  not  Error.  Wliere  an  election 
for  the  location  of  a  county-seat  has  been  held,  and  two  places  are  voted 
for, — one  place  being  at  the  time  the  county-seat,  and  the  other  place 
not;  and  the  board  of  county  commissioners  afterwards  duly  canvass  the 
votes,  and  declare  that  the  other  place  has  received  a  majority  of  all  the 
votes  cast,  and  has  thereby  become  the  county-seat;  and  a  certain  per- 
son, being  friendly  to  the  old  county-seat,  afterwards  commences  an  ac- 
tion, under  section  5  of  the  act  providing  for  the  contest  of  county-seat 
and  otiier  elections,  (Laws  1871,  p.  192,)  against  the  county  clerk,  to 
perpetually  enjoin  him  from  moving  his  office  from  the  old  county-seat 
to  the  new  county-seat;  and  the  said  action  is  prosecuted  in  good  faith, 
in  the  district  court,  to  final  judgment,  upon  its  merits,  and  the  final 
judgment  is  rendered  in  favor  of  the  defendant  an.d  against  the  plaintiff; 
and  where  another  person,  also  friendly  to  the  old  county-seat,  immedi- 
ately afterwards  commences  another  action,  under  said  section  5,  to 

*19  perpetually  enjoin  the  register  of  deeds  from  moving  *his  office  from 
the  old  county-seat  to  the  new  one;  and  also,  at  the  same  time,  applies 
to  the  judge  of  the  court  at  chambers  for  a  temporary  injunction  to  re- 
strain said  register  of  deeds  from  moving  his  office  until  the  action  could 
be  heard  and  finally  determined;  and  notice  of  the  application  is  required 
and  given  to  the  defendant;  and  tlie  judge,  upon  the  hearing  of  the 
application,  refuses  to  grant  the  temporary  injunction:  held,  that  the 
judge,  exercising  a  sound  judicial  discretion,  did  not  commit  any  error.' 

Error  from  Neosho  distirict  court. 

Injunction,  brought  to  contest  the  oounty-soat  election  held  March 
26,  1872,  and  the  same  election  which  was  in  controversy  in  the  case 
of  Butler  v.  McMillen,  13  Kan.  *385.  Final  judgment  was  entered 
in  the  Biitler-McMillen  case,  in  the  district  court,  on  the  tenth  of  July, 
1873.  Ou  the  eighteenth  of  said  July,  Stoddart  filed  his  verified  peti- 
tion in  the  same  court  against  Yanlaningham,  register  of  deeds,  to 
enjoin  defendant  from  removing  his  office  from  Osage  Mission  to  Erie. 
The  board  of  county  commissioners,  as  canvassers,  had  determined 
that  3,391  votes  were  cast  in  the  county, — 1,712  for  Erie  and  1,679 
for  Osage  Mission;  majority  for  Erie,  33.     The  poll-books  returned 

^  Discretion  of  court  in  the  refusal  of  a  preliminary  injunction,  considered.  See 
Conlev  V.  Fleming,  ©o*^,  *885;  Olmstead  v.  Koester,  post,  *463;  Akin  v.  Davis, 
post,  *14d;  Wood  v.  Millspaugh,  15  Kan.  *14;  Leavenworth,  L.  &,G.  K  Co.  v.  Clem- 
mans,  po<<,  *91. 
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from  Erie  precinct  showed  695  Totes  cast  at  that  precinct, — 590  for 
Erie  and  5  for  Osage  Mission.  The  gronnd  of  contest  stated  in  Stod- 
dart's  petition  was  "that  168  of  the  votes  retnmed  from  Erie  precinct 
[setting  forth  the  names  and  numbers  of  the  illegal  electors,  as  they 
appear  on  the  poll-books]  were  illegal,  false,  and  fraudulent;  and 
more  than  100  others,  the  names  and  numbers  of  which  plaintiff  can- 
not give,  were  illegal,  as  Erie  precinct  only  contained  800  legal  voters 
at  the  time  of  the  election." 

Application  being  made  for  a  temporary  injunction,  the  district 
judge  required  notice  to  be  given  to  defendant  of  the  hearing  of  such 
application,  and  such  notice,  tnth  notice  that  affidavits  would  be  read 
in  support  of  said  motion,  was  served  on  defendant.  The  application 
was  heard  before  the  district  judge,  at  chambers,  on  the  third  of  Au- 
gust. In  support  of  his  application  Stoddart  read  his  verified  petition, 
and  the  affidavits  of  several  parties  relating  to  the  conduct  and 
validity  of  *the  election  held  at  Brie  precinct;  and  thereupen 
Vanlaningham,  in  opposition,  over  plaintiff's  objection  and 
exception,  read  a  large  number  of  affidavits  in  regard  to  the  validity 
of  said  election ;  and  also  the  affidavit  of  one  Peter  Walters,  as  fol- 
lows: 

'Teter  Walters,  upon  his  oath,  doth  depose  and  say  that  hereto- 
fore, in  the  district  court  of  Neosho  county,  and  since  March  26, 1872, 
a  certain  other  action  was  pending  and  determined  in  said  court,  which 
said  action  had  the  identical  objects  and  purposes  in  view  that  the 
present  action  has,  as  will  more  fully  appear  by  the  record,  judgment, 
and  decree,  a  certified  copy  of  which  is  hereto  attached,  marked  *  Ex- 
hibit A,'  and  mtfde  a  part  of  this  affidavit.  Said  action  was  entitled 
'Thomas  H.  Butler,  Plff.,  v.  G.  W.  McMillen,  County  Clerk  of  Neo- 
sho County,  Deft.'  Affiant  further  states  that  said  Butler  was  only 
the  nominal  plaintiff,  and  the  town  of  Osage  Mission  the  real  plain- 
tiff and  party  in  interest.  And  the  said  McMillen,  the  county  clerk 
of  Neosho  county,  was  only  the  nominal  defendant,  and  the  town  of 
Erie,  in  said  oounty,  the  real  defendant  and  party  in  interest.  Affi- 
ant further  states  that  said  action  was  brought  and  prosecuted  for  the 
express  purpose  of  contesting  the  election  had  and  held  on  the  twenty- 
sixth  March,  1872,  and  especially  the  poll-book  used  at  Erie  precinct 
on  said  twenty-siith  March,  which  said  election  so  had  and  held  was 
an  election  for  the  purpose  of  relocating  the  county  seat  at  Neosho 
eoonty.  Affiant  further  states  that  said  action  was  duly  tried,  and 
was  determined  at  the  July  term  of  said  court,  1873,  which  more  fully 
appears  by  said  Exhibit  A,  hereto  attached.  Affiant  further  states 
that  said  judgment,  determination,  and  decree  were  duly  had  and 
given  before  the  commencement  of  this  present  action.  Affiant  further 
Btates  that  the  real  parties  in  this  action  are  the  same  and  not  other 
and  different  from  those  in  said  former  action,  which  judgment  is  now 
in  foil  force  and  effect,  and  not  reversed  or  modified."  Annexed  to 
this  affidavit,  as  said  Exhibit  A,  was  a  ''certified  copy"  of  the  journal 
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entry  of  Jaly  18,  1873,  in  the  Butler- Mo  Mill  en  Case,  showing  the 
findings  of  fact,  conclusions  of  law,  and  judgment.  (The  plaintiff  in 
error  in  this  case,  Stoddart,  claims  in  this  court  that  the  original 
"certified  copy,"  offered  and  read  in  evidence  as  part  of  Walters'  affi- 
davit, although  duly  signed  by  the  clerk,  was  not  authenticated 
*21       *with  the  seal  of  the  district  court.) 

To  the  reading  of  Walters'  affidavit,  and  said  Exhibit  A,  in  evi- 
dence, before  the  district  judge,  plaintiff  interposed  at  the  time  the 
following  objection:  '*The  affidavit  is  incompetent,  immaterial,  and 
irrelevant,  and  consists  of  statements  of  law,  arguments,  and  con- 
clusions of  law,  and  not  of  statements  of  facts;  and  said  exhibit 
is  incompetent,  irrelevant,  and  immaterial ;  that  no  plea  or  answer 
to  the  petition  of  plaintiff  has  been  filed;  that  a  plea  in  bar  of  this 
action  could  not  be  heard  and  determined  at  chambers ;  and,  further, 
neither  said  exhibit  nor  affidavit  contains  a  transcript  of  the  case 
of  T.  H.  Butler  v.  McMillen,  or  any  other  case;  that  no  foundation 
has  been  laid  for  the  introduction  of  said  testimony;  that  the  plead- 
ings in  said  case  of  Butler  v.  McMillen  were  the  only  proper  evidence 
of  the  issues  in  said  case ;  and  that  the  same  should  be  introduced 
before  said  exhibit ;  and  said  exhibit  is  not  any  evidence  of  any  fact 
in  issue  on  the  application  for  an  injunction  in  this  oaBe.**  Said  ob- 
jections were  overruled,  and  the  affidavit  and  exhibit  were  read.  The 
judge  refused  a  temporary  injunction. 
C.  F.  HutchingSf  for  plaintiff  in  error. 

The  case  presents  for  consideration  by  this  court  the  following 
questions:  (1)  Where  the  verified  petition,  under  section  5,  p.  193, 
Laws  1871,  states  a  cause  of  action,  and  is  supported  by  affidavits, 
can  the  judge,  on  application,  before  answer  is  filed,  refuse  to  grant 
a  temporary  injunction?  (2)  Can  the  judge  at  chambers,  on  such 
application,  hear  and  determine  the  merits  of  the  case  on  affidavits, 
and,  by  refusing  a  temporary  injunction,  thereby  refuse  to  permit 
plaintiff  to  contest  the  election  in  the  courts  on  evidence  ?  (3)  Can 
the  defendant,  on  an  application  at  chambers  for  a  temporary  injunc- 
tion, before  answer,  in  a  proceeding  under  the  above  statute,  set  up 
a  plea  in  bar,  as  an  estoppel  by  former  judgment?  (4)  If  so,  is  the 
affidavit  of  Walters,  that  the  case  is  res  adjudicata^  evidence  of  that 
fact,  even  though  it  be  accompanied  by  what  purports  to  be 
'''22  a  copy  of  a  judgment  not  even  certified  under  *the  seal  of  the 
court?  (5)  Is  a  copy  of  a  judgment,  even  though  duly  certi- 
fied under  the  seal  of  the  court,  or  proved,  sufficient  evidence,  with- 
out the  pleadings  or  any  other  part  of  the  record,  to  sustain  a  plea 
of  res  adjudicata?  (6)  Is  a  judgment  in  the  case  of  Butler  v.  Mc- 
Millen a  bar  in  action  between  Stoddart  v.  Yanlaningham,  where 
there  is  no  privity  between  the  parties  to  the  two  actions  ?  (7)  Is  a 
judgment  in  an  action  to  contest  an  election,  on  the  ground  that  the 
poll-books  returned  from  Erie  precinct  are  forged,  a  bar  to  an  action 
to  contest  the  same  election  on  the  ground  that  **John  Snobb"  and  * 
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167  others,  whose  names  were  returned  on  the  poll-books  of  Erie 
precinot,  are  frandnlent  voters?  (8)  Are  the  rules  of  evidenoe  so 
mnoh  less  applicable  to  proceedings  before  judges  at  chambers  than 
before  judges  and  juries  in  term,  that  affidavits  containing  mere  con* 
elusions  of  law,  and  nothing  else,  (such  as,  *'the  election  in  Erie  was 
eondncted  according  to  law,"  and  transcripts  of  courts  of  record  cer- 
tified without  seals,)  can  be  read,  against  objection  ? 

The  law  of  evidence  is  equally  as  binding  on  judges  at  chambers  as 
in  term.  Besides  the  formal  part  of  the  affidavits,  (except  that  of 
Walters,)  they  contain  nothing  but  a  mere  conclusion  of  law,  to-wit, 
"the  said  election  was  conducted  according  to  law."  This  is  never 
competent  evidence.  If  the  affidavits  contained  any  competent  evi* 
denee,  it  might  be  said  the  judge  could  and  would  be  presumed  to 
consider  only  that  which  was  competent ;  but  as  no  part  of  these  affi* 
davits  was  competent,  we  must  believe  that  the  judge  considered  the 
sUtement  '"that  the  election  was  conducted  according  to  law,"  as  com- 
petent and  sufficient  evidence  that  the  votes  cast  at  the  election  were 
legal.  And,  if  he  did  consider  such  affidavits  as  competent  evidence, 
is  there  any  doubt  that  we  were  prejudiced  ?  There  was  no  question 
raised  as  to  the  legality  of  the  election,  but  only  as  to  the  legality  of 
certain  votes.  The  affidavits  of  G.  G.  Miller  and  others  were  intro- 
doced,  we  suppose,  to  afiFect  the  credibility  of  plaintiff's  witnesses, 

whom,  they  disputed.  We  claim  that  these  affidavits  were  in- 
*23     competent,  because  the  judge  is  not,  under  the  law,  author*ized 

to  try  the  case  at  chambers.  This  proceeding  to  contest  the 
election  is  an  anomalous  statutory  proceeding,  and  must  be  construed 
and  carried  out  so  as  to  effect  the  result  intended.  The  election  is 
to  be  contested  by  the  court,  and  not  by  the  judge.  If  the  judge  at 
chambers  refuses  to  grant  a  temporary  injunction,  it  is  useless  to  have 
ftQj  such  proceeding,  for  the  officer  removes,  and  a  judgment  against 
him  on  final  hearing  is  fruitless.  The  object  of  this  proceeding  is 
to  prevent  officers  from  moving  until  the  election  is  contested.  The 
plaintiff  is  required  to  verify  his  petition,  and  set  forth  the  names  of 
alleged  illegal  voters.  It  is  clearly  intended  that  any  party  filing  the 
proper  verified  petition  may  contest  the  election,  and  a  temporary  in- 
jonction  shall  issue  of  course,  on  a  prima  facie  showing ;  otherwise 
the  law  is  futile,  as  the  judge  may  say:  **7ou  shall  not  contest  the 
election;  I  will  try  this  case  at  chambers,  and  decide  on  the  pre* 
ponderanee  of  affidavits,  and  you  shall  not  go  into  court,  where  you 
can  Bnbpoena  witnesses."  The  refusal  of  the  temporary  order  is  sim- 
ply a  denial  of  the  remedy  pointed  out  by  law,  and  the  attempt  to  try 
|he  case  by  affidavits  is  simply  a  farce.  To  so  construe  the  statute 
is  to  say  that  a  person  may  contest  the  election,  and  have  the  benefit 
of  an  injunction  to  keep  matters  in  statu  quo  until  the  final  decision, 
provided  he  can  produce  more  affidavits  before  the  judge  than  the 
other  party.  The  object  of  contesting  the  election  is  to  ascertain 
which  place  received  a  majority  of  the  legal  votes;  but  the  theory  of 
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the  district  judge  was  that  you  must  prove  which  place  received  a 
majority  of  the  legal  votes  before  you  can  be  allowed  to  contest. 

fiut,  surely,  even  if  the  judge  at  chambers  could  hear  and  deter- 
mine the  truth  of  the  petition  upon  the  preponderance  of  affidavits, 
he  could  not  hear  and  determine  the  truth  of  a  plea  in  bar  by  the  de- 
fense,  before  answer,  on  affidavits,  or  any  other  testimony.  While 
in  ordinary  applications  at  chambers,  for  temporary  orders,  the  truth 
of  the  motion  or  petition  will  be  heard  and  determined,  we  believe  it 

has  never  been  the  practice,  and  would  be  destructive  of  the 
*24       rights  of  ''all  plaintiffs  in  such  applications,  if  the  defendant 

before  answer,  and  without  notice,  could  set  up  a  temporary 
plea  in  bar,  which  depends  upon  record  testimony  almost  entirely 
for  proof  or  rebuttal,  aaid  require  the  truth  of  it  to  be  determined. 
Again,  no  provision  is  made  for  the  production  of  other  evidence 
than  affidavits,  on  an  application  for  injunction.  The  Code,  by  im- 
plication, says  affidavits  alone  shall  be  used  on  applications,  (Civil 
Code,  §  249;)  hence  the  plea  of  res  adjudicata  could  not  be  interposed 
in  an  application  at  chambers,  and  the  admission  in  evidence  of  the 
affidavit  of  Walters,  and  the  pretended  record  o{  a  judgment,  was 
error. 

But,  reasoning  from  the  hypothesis  that  any  defense  may  be  made 
by  affidavit,  on  a  motion  at  chambers  for  a  temporary  injunction, 
that  could  be  made  to  the  action,  and  that  the  application  is  fully 
tried  on  the  petition  and  temporary  defense,  and  decided  on  the  pre- 
ponderance of  affidavits  and' other  testimony;  or,  in  other  words,  that 
the  case  must  be  tried  once  at  chambers,  on  the  petition,  and  what- 
ever defense  the  caprice  of  counsel  may  suggest,  and  again  (if  the  ap* 
plication  is  sustained)  in  term,  on  the  petition,  and  perhaps  some 
other  defense,  or  many  others :  is  the  evidence  offered  in  this  ease  in 
support  of  defendant's  plea  sufficient  to  sustain  such  plea?  "Estop- 
pels are  not  favored  in  law.  That  a  party  alleging  them  can  take 
nothing  by  intendment,  argument,  or  inference,  is  well  established. "* 
'*No  presumption  should  be  indulged  in  favor  of  an  estoppel  which  is 
designed  to  conclude  a  party  by  excluding  evidence  of  the  truth." 
Dunckel  v.  Wiles,  11  N.  Y.  420;  1  Greenl.  Ev.  §  528.  The  affirm- 
ative of  the  issue  was  on  defendant.  He  must  make  a  clear  case 
that  the  precise  point  in  issue  had  been  once  adjudicated  between  the 
same  parties  or  their  privies.  How  could  he  prove,  or  how  could  the 
court  determine,  what  (if  anything)  had  been  adjudicated,  without 
the  pleadings  ?  The  judgment  or  decree  proves  nothing  of  itself.  "It 
is  a  very  familiar  principle  that  the  judgment  concludes  the  parties 
only  as  to  the  facts  covered  by  it,  and  the  facts  necessary  to  uphold 

it;  and  although  a  decree,  in  express  terms,  professes  to  affirm 
*25       a  particular  fact,  *yet  if  such  fact  was  immaterial,  (under  the 

pleading,)  and  the  controversy  did  not  turn  upon  it,  the  de- 
cree will  not  conclude  the  parties  in  reference  to  that  fact."  People 
V.  Johnson,  38  N.  Y.  65;  Sweet  v.  Tuttle,  14  N.  Y.  465. 
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The  defendant  and  the  distriot  judge  were  andonbt'edly  misled  in 
refereDce  to  the  safficienoy  of  the  judgment  alone  as  evidence.  In 
New  York,  where  the  question  has  frequently  recurred,  the  books 
speak  of  a  '"judgment  record/'  This,  as  all  lawyers  familiar  with  the 
New  York  practice  know,  is  not  merely  the  "judgment,"  but  contains 
the  pleadings,  and  every  step  taken  in  the  case.  It  is  precisely  such 
a  record  as  is  described  by  section  417  of  our  Civil  Code.  Gen.  St.  p. 
707.  This  ''complete  record, ''  as  it  is  usually  called  in  this  state,  is 
made  only  by  order  of  the  court.  In  New  York  such  a  record  is  made 
in  every  case,  and  is  called  a  '* judgment  record."  And  where  the 
books  speak  of  such  evidence  being  introduced  to  support  the  plea  of 
ret  adjudicate,  it  means,  not  the  judgment  alone,  but  all  other  matters 
necessary  to  make  a  "complete"  or  "judgment"  record,  as  above  de- 
seribed.  A  judgment,  we  contend,  is  conclusive  on  nobody  as  to  any 
qnestions  except  those  legally  raised  by  the  pleadiqgs?  The  judg- 
ment mast  respond  to  the  issues  legally  made  in  the  case,  and  if  it  .^ 
goes  outside  of  this  it  is  not  conclusive;  hence  it  must  be  shown,  / 
''either  that  the  matter  was  actually  determined  in  the  former  suit,  or  ^  \: 
that  it  might  have  been  litigated  under  the  issue  then  joined.'*  Gamp-  ^ 
bell  V.  Gonsalus,  25  N.  Y.  616;  Campbell  v.  Ayres,  6  Iowa,  889;  26 
Ind. .    In  the  case  at  bar  it  was  not  shown  what  the  issues  were. 

But  the  copy  of  the  judgment  was  not  even  legally  certified^  but  was 
attempted  to  be  proved  by  the  affidavit  of  Peter  Walters.  The  affi- 
davit of  Walters  is  a  novelty.  It  does  not  state,  properly  speaking, 
a  siDgle  fact.  It  is  a  summary  of  the  law  of  the  case,  sworn  to  by 
him.  Why  should  a  learned  judge  occupy  the  bench  to  determine 
abstrase  legal  controversies,  if  Peter  Walters  can  settle  all  these  dis- 
puted questions  of  law  in  an  affidavit  of  five  folios  ?  It  must  be 
*26  evident  that  the  judge  either  considered  the  pretended  copy  *of 
the  judgment  as  importing  absolute  verity,  and  conoloding  the 
plaintiff  as  to  everything  recited  therein,  or  mast  have  considered 
Walters*  affidavit  as  conclusive  of  the  law  and  fact,  or  he  must  have 
taken  judicial  notice  of  what  was  adjudicated,  (which  is  insisted  upon 
bj  defendant's  counsel.)  In  either  case  the  error  is  glaring.  Fitz- 
patrick  V.  Grebhart,  7  Ean.  *44,  shows  the  practice  in  this  state  as  to 
introducing  the  pleadings,  etc.  People  v.  Johnson,  88  N.  Y.  68,  as 
to  "judgment  record,"  shows  the  pleadings  were  in  evidence,  and  from 
them  the  court  said  the  judgment  there  offered  was  res  inter  alias 
acta. 

Bat  admitting,  arguendo,  that  the  affidavit  and  exhibit  of  Walters 
proves  the  judgment  in  the  case  of  Butler  v.  McMillen,  does  that  judg- 
ment create  an  estoppel  against  plaintiff  in  this  case  ?  If  the  plead* 
ings  and  record  in  Butler  v.  McMillen  were  before  the  court,  it  would 
not  be  difficult  to  show  that  the  only  question  tendered  by  plaintiff  in 
that  case,  as  held  by  the  court  on  the  trial,  was  this :  '*  Were  the  poll- 
hooks  used  at  the  election  in  Erie  township  destroyed,  eoii  forged  and 
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altered  ones  substituted  and  transmitted  to  the  county  olerk?"  No 
names  were  set  forth  in  the  petition  as  illegal  voters.  The  qaeBtion 
was  not,  whether  illegal  votes  were  cast^  hot  whether  the  polUbooks  were 
forged.  We  claim  that  the  petition  in  that  case  does  not  state  a  cause 
of  action  under  the  statute.  If  the  petition  did  not  set.  forth  the 
names  of  alleged  illegal  voters,  it  was  not  sufficient  under  the  statute. 
The  statute  is  simply  for  the  purpose  of  contesting  the  question  of 
illegal  voting;  it  does  not  pretend  to  furnish  a  remedy  by  declaring 
the  poll-books  spurious.  If  there  were  no  poll-books,  or  if  the  original 
ones  were  lost,  the  court  would  not  declare  the  election  void,  but  would 
go  behind  the  poll- books  to  the  election,  and  ascertain  how  many  legal 
votes  were  cast  for  each  party.  Morris  v.  Vanlaningbam,  11  Kan. 
*269.  Hence  the  allegation  that  the  original  poll-books  "were  lost" 
is  not  sufficient,  espetSially  under  a  statute  which  requires  the  names 

of  alleged  illegal  voters  to  be  set  out  under  oath.  If  the  court 
*27      had  no  jurisdiction,  or  the  pleadings  did  *not  state  a  cause  of 

action,  the  judgment  is  void,  and  is  no  adjudication.  Poin- 
dexter  v.  Anderson,  6  Alb.  Law  Beg.  100;  Com.  v.  Peters,  12  Mete. 
387;  Marston  v.  Jenness,  11  N.  H.  156.  The  above  facts,  of  course, 
do  not  appear  by  this  record,  nor  can  we  ask  this  court  to  take  ju- 
dicial notice ;  but  we  claim  that  enough  is  fairly  deducible  from  the 
judgment  and  findings  to  show  that  the  questions  involved  in  the  two 
cases  were  not  identical,  or  even  similar.  Taking  aU  the  findings  in 
the  Butler- McMillen  suit  concerning  Erie  precinct,  and  it  will  be  seen 
that  the  only  question  decided  is  as  to  the  polUhooks.  Not  a  single 
word  is  said  as  to  iUegal  votes,  and  no  finding  upon  that  qn^estion,  as 
far  as  Erie  township  is  concerned,  is  made.  If  any  such  question 
had  even  incidentally  been  raised  by  the  pleadings,  of  course  some 
finding  would  have  been  made  concerning  it.  When  we  come  to  the 
conclusions  of  law  we  have  this:  "That  the  election  held  in  the  pre- 
cinct of  Erie,  on  said  twenty*sixth  of  March,  was  in  conformity  to  law, 
and  the  returns  from  said  precinct  were  properly  transmitted  to  the 
clerk  of  said  county."  And  this :  "That,  as  far  as  appears  from  the 
evidence,  the  determination  of  said  *  *  *  canvassers  *  ♦  * 
was  *  *  *  in  conformity  to  law.  *'  Nothing  is  said  about  illegal 
votes,  and  the  question  of  illegal  voting  was  not  raised  by  the  plaintiff, 
or  even  incidentally  passed  upon  by  the  court,  so  far  as  Erie  town- 
ship is  concerned.  There  is  no  identity,  then,  between  the  question 
adjudicated  in  Butler  v.  McMillen  and  the  question  sought  to  be  ad- 
judicated in  this  case.  In  order  to  avail  himself  of  this  defense  of 
res  adjudicata,  the  defendant  in  error  must  show,  without  the  aid  of 
presumptions  or  inference,  that  the  identical  question  has  been  ad- 
judicated. Simply  because  the  court  determines  in  one  case,  upon 
certain  issues,  that  Erie  is  the  county-seat,  does  not  conclude  every 
question  involved  in  that  proposition,  but  simply  the  question  de- 
termined in  the  particular  case  in  order  to  arrive  at  such  conclusion. 
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To  illustrate :  A  finding  thai  the  poll-books  retamed  from  Erie  were 
not  forged,  does  not  determine  whether  John  Snobb  is  a  legal  voter  or 
not.  A  finding  in  one  case  that  a  will,  though  duly  executed 
'28  was  not  in  conflict  with  the  statute,  where  the  action  *wa8  to 
have  the  will  so  declared,  does  not  estop  the  same  parties,  in 
another  suit,  from  raising  the  question  of  the  due  execution  of  the 
will.  Mason's  Ez'fs  v.  Alston,  9  N.  Y.  28;  Freem.  Judgm.  224;  § 
359;  Gannon  v.  Brame,  45  Ala.  262;  Davis  v.  Pawlette,  3  Wis.  804; 
Marvm  v.  Treat,  37  Conn.  102;  Glegg  v.  Dearden,  12  Q.  B.  576; 
Crockett  v.  Benton,  Dudley,  254;  Eirkpatrick  v.  Stingley,  2  Cart. 
273;  New  England  Bank  v.  Lewis,  8  Pick.  113;  U.  S.  v.  Cushman, 
S  Sum.  426;  Jones  v.  Fales,  4  Mass.  255;  Tyler  v.  Wilkerson,  27 
Ind.  451. 

In  the  ease  of  Butler  v.  McMillen  the  evidence  was  as  to  the  forgery 
of  poll-books;  in  this,  as  to  the  competency  of  John  Snobb  and  167 
others  to  vote  at  the  coanty*seat  election.     Would  the  evidence  in  ^^ 

one  ease  sastain  the  issue  in  the  other?    In  Doty  v.  Brown,  4  N.  Y.  /' 

71,  it  is  held  that  the  question  must  be  *' directly  involved  in  the  suit," 
in  order  that  the  judgment  thereon  shall  be  a  bar  in  a  second  suit 
''between  the  same  parties,"  and  that  proof  aliunde  is  proper  and 
necessary  where  the  pleadings  or  judgment  is  indefinite.     This  is  the 
tone  of  every  decision  in  that  or  any  other  state,  and  we  challenge 
the  production  of  a  respectable  authority  that  militates  against  it,  or 
holds  that  a  proposition  affirmed  by  a  judgment  is  conclusive  between 
the  same  parties  in  another  suit,  unless  such  proposition  was  directly 
in  issue  under  the  pleadings  in  the  first  suit.     1  Greenl.  Ev.  §  528; 
22  Iowa,  368.     Would  an  adverse  judgment,  in  an  action  contesting 
the  election  on  the  ground  that  Erie  was  not  within  the  limits  of  the 
county,  be  a  bar  to  an  action  to  contest  the  election  on  the  ground  of 
fraudulent  voting  ?     Would  an  adverse  judgment,  in  an  action  to  con- 
test on  the  ground  of  illegal  votes  oast  in  Ghetopa  township,  be  a  bar 
in  an  action  to  contest  on  the  ground  of  fraudulent  voting  in  Erie  ? 
If  not,  then  why  should  an  adverse  judgment,  in  an  action  to  have 
certain  "returns'!  declared  spurious  and  forged,  be  a  bar  to  an  action 
to  show  that  illegal  votes  enough  were  cast  to  change  the  result  of  the 
election?    This  court,  in  Atchison,  T.  &  S.  F.  B.  Go.  v.  Gommission- 
^^  of  Je£ferson  Co.,  12  Kan.  *127,  (following  Benz  v.  Hines,  3  Kan. 
*390,)  have  said  that,  '"to  make  a  matter  res  adjudicata  there  must 
W concurrence  of  the  four  conditions  following,  namely:     (1)  Iden- 
tity in  the  things  sued  for;  (2)  identity  in  the  cause  of  action; 
*29      (3)  identity  of  pereoiis  *and  parties  to  the  action ;  (4)  identity 
of  the  quality  of  the  persons  for  or  against  whom  the  claim  is 
made."    Has  the  defendant  brought  himself  within  these  require-  . 
ments?    There  is  no  identity  of  parties.     The  statute  (section  5,  p. 
192,  Laws  1871)  gives  "any  elector  or  electors"  the  right  to  contest 
the  election.     The  maxims  nemo  debet  bis  vexari  pro  una  et  eadem 
causa,  and  "that  the  judgment  of  one  court  directly  upon  the  point 
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is,  as  a  plea,  a  bar  between  the  same  parties,  upon  the  same  matter, 
directly  in  question,  in  another  court/'  (Broom,  Leg.  Max.  321,  328,) 
are  of  no  more  force  than  the  other:  "that  a  transaction  between  two 
parties  ought  not  to  operate  to  the  disadvantage  of  a  third."  Grreen- 
leaf  says  that  "parties,"  in  this  connection,  includes  ''all  who  are  di- 
rectly interested,  and  had  a  right  to  make  defense,  or  to  control  the 
proceedings,  and  appeal  from  the  judgment.  This  right  also  involves 
the  right  to  adduce  testimony  and  to  cross-exanune.  Parties  not  hav- 
ing these  rights  are  strangers  to  the  cause."  1  Greenl.  Ev.  §§  522, 
523. 

Tested  by  this  rule,  is  Stoddart  concluded  ?  The  doctrine  of  es- 
toppel was  never  intended  as  an  instrument  wherewith,  by  artifice, 
cunning  inferences,  and  sophistical  presumptions,  to  weave  a  web  in 
which  to  imprison  truth.  Stoddart  had  no  notice  of  the  action  of 
Butler  V.  McMillen.  Butler  was  not  a  public  officer,  representing 
the  interests  of  Stoddart,  his  constituent,  nor  did  he  have  any  inter- 
est in  common  with  Stoddart,  so  far  as  the  record  shows.  Stoddart 
had  i}0  more  control  over,  or  opportunity  to  be  heard,  to  introduce 
testimony  or  cross-examine,  or  to  appeal  from,  the  judgment  in  the 
case  of  Butler  v.  McMillen,  than  Walters,  or  any  other  stranger. 
Stoddart,  upon  his  application  for  an  injunction  at  chambers,  was 
confronted  with  a  pretended  judgment,  in  a  case  to  which  he  was  as 
much  a  stranger  as  the  sultan  of  Turkey,  and  it  was  sought  to  con- 
elude  him  thereby.  When  he  examined  that  judgment  be  did  not 
even  find  it  certified  under  the  seal  of  the  court  in  which  it  purported 
to  have  been  rendered.  When,  he  inquired  what  the  issues  may  have 
been  in  that  case,  no  pleadings  were  presented,  but  he  was  in- 
*80  formed  that  every  fact  which  was  ^affirmed  by  the  decree 
therein,  whether  in  response  to  questions  presented  by  the 
pleadings  or  not,  was  binding  and  conclusive  on  him.  He  had  not 
been  notified  by  the  filing  of  an  answer,  or  otherwise,  that  such  a  de- 
fense would  be  made  to  his  application.  When  Stoddart  inquired 
who  the  man  Butler  might  be  that  it  was  claimed  had  represented, 
and  in  another  action  concluded,  him,  be  was  pointed  to  the  affidavit 
and  exhibit  of  Peter  Walters,  but  found  nothing  to  show  whether 
Butler  was  a  citizen  and  elector  of  Neosho  county ;  and  for  aught  the 
affidavit  of  Walters,  the  findings,  judgment,  and  other  evidence,  dis- 
'closed,  Butler  may  have  been  a  citizen  of  Erie,  whose  interests  were 
directly  antagonistic  to  those  of  Stoddart,  or  he  may  have  been  a  non- 
resident of  the  county.  We  submit  that  the  order  of  the  judge  re- 
fusing the  temporary  injunction,  and  thereby  sustaining  the  plea  of 
res  adjudicata  at  chambers,  was  so  totally  at  variance  with  the  en- 
lightened and  equitable  doctrine  of  estoppel,  and  is  based  upon  such 
unfair  and  unsatisfactory  evidence,  that  the  order  should  be  reversed. 

Carpenter  d:  Jones  and  John  T.  VosSy  for  defendant  in  error. 

This  is  another  county-seat  case,  growing  out  of  the  same  election, 
and  has  the  same  objects  and  purposes  in  view.     Each  was  com- 
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meneed  and  prosecuted  bj  the  friends  and  supporters  of  Osage  Mis- 
8101^  which  pointy  by  a*  multiplicity  of  suits,  and  some  legerdemain^ 
has  succeeded  in  holding  the  county-seat  at  Osage  Mission  for  nearly 
two  years,  against  the  declared  wishes  of  the  people.     This  action 
was  not  commenced  until  the  Butler •McMillen  Ga^ise  was  all  heard 
and  determined  in  the  district  court.     That  was  an  action,  as  the 
court  will  see  by  a  view  of  the  records,  brought  by  Butler  v.  McMillen, 
for  the  express  purpose  of  contesting  the  election  held  on  the  twenty- 
sixth  of  March,  1872;  and  the  prayer  of  the  petition  was,  among 
other  things,  that  Osage  Mission  be  declared  the  county-seat  of  said 
county ;  but  the  very  object  of  said  action  was  .to  ascertain 
*31      which  *point  was  legally  elected  to  be  the  county-seat, — ^Erie  or 
Osage  Mission.    And  the  court,  after  sore  trouble  and  mature 
deliberation,  held  and  decided  that  Erie,  and  not  Osage  Mission,  was 
the  shiretown  of  said  county.     Now,  in  that  case,  McMillen  (the  de- 
fendant) was  successful,  and  that  case  decided  the  very  thing  to  be 
decided  in  this  case.    We  make  the  point  that,  under  the  statute  of 
1871,  but  one  contest  can  be  had,  no  matter  who  the  nominal  pfirties 
to  the  record  are;  that  the  real  parties  in  interest  are  the  candidates 
that  were  voted  for,  to- wit,  Erie  and  Osage  Mission;   unless,  per- 
chance, it  may  be  said  that  the  friends  and  supporters  of  each  place 
are  the  real  parties  in  interest,  which,  of  course,  does  not  alter  the 
proposition,  because  each  point  is  represented  by  the  mere  nominal 
party  on  the  record,  which,  in  this  case  happens  to  be,  for  plaintiff, 
A.  B.  Stoddart;  and  it  might  have  been  any  other  qualified  citizen 
of  said  oounty,  but  it  happened  to  be  Stoddart,  instead  of  its  happen- 
ing to  be  some  other  person  whose  qualifications  were  in  pome  respects 
the  same.     Now,  when  Stoddart  commenced  this  action  he  repre- 
sented, and  was  the  next  friend  of,  every 'party  in  said  county  who 
favored  Osage  Mission  for  county-seat,  and  his  action  was  equally 
binding  upon  others  as  well  as  himself.     The  nominal  defendant  is 
a  mere  accident.     Had  any  other  citizen  held  the  same  official  posi- 
tion as  this  one,  he,  and  not  this  nominal  defendant,  would  have  had 
the  pleasure  of  having  his  name  marked  high  on  the  escutcheon  of 
fame,  free  of  charge. 

Oar  view  of  this  case  is  that  we  have  sufficiently  raised  the  question 
of  rci  judicata  as  to  utterly  preclude  the  plaintiff,  or  any  other  citizen, 
from  maintaining  this  or  any  other  second  action.     Can  it  be  possible 
that  the  proper  construction  of  this  statute  can  be  that  when  any  citizen 
has  commenced  and  carried  on  any  action,  under  the  county-seat  act 
of  1871,  against  any  county  official,  that  so  soon  as  he  is  done,  any 
other  one,  or  as  many  as  may  elect  so  to  do,  can  commence  and  carry 
on  another?    If  so,  in  one  case  a  plaintiff  may  be  successful,  in  an- 
other the  defendant  may  be  successful,  and  in  the  next  the 
*32     plaintiff  may  again  be  successful;    *and  so  on  alternately, 
until  the  court  records  may  be  plastered  all  over  with  varying 
iQdg;ment8  and  decrees, — one  dedarmg  one  point  the  county-seat, 
v.Uk— 3 
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and  another,  the  other  point,  and  so  yoti  may  have  many  decrees  of 
equal  validity,  declaring  each  point  the  county-seat  of  the  same  county. 
Under  the  statute,  if  such  be  its  construction,  a  citizen  of  one  point 
may  apply  to  the  court  for  a  writ  of  mandamus  against  a  county  clerk, 
and  a  citizen  of  the  other  point  against  the  same  officer  by  injunction, 
and  in  both  cases,  should  the  plaintiffs  be  successful,  the  officer  would 
be  compelled  to  hold  his  office  at  both  points,  or  be  in  constant  con- 
tempt of  the  court,  and  in  constant  contempt  of  the  court  as  to  one 
of  the  points  all  the  time.  This  is  what  this  action,  if  maintained, 
leads  to. 

But,  says. plaintiff,  if  your  theory  of  this  case  be  true,  you  can- 
not raise  this  question  at  chambers;  that  it  is  trying  the  main  case 
on  its  merits  and  upon  affidavits,  and  this  the  law  does  not  allow. 
Then,  suppose  for  a  moment  that  plaintiff  is  right  in  his  view,  and 
that  the  plea  of  res  judicata  cannot  be  interposed  at  chambers,  nor  at 
any  other  time  when  plaintiff  is  applying  for  an  injunction,  then  the 
effect,  or  the  practical  effect,  will  be  precisely  the  same.  Now,  for  an 
illustration :  Very  frequently,  and  nearly  always,  what  a  point  wants 
particularly  when  it  is  the  point  at  which  the  county-seat  is  whei 
the  election  is  held,  is  some  means  by  which  it  can  still  hold  the 
county-seai;,  after  the  election  is  over,  a  long  time,  against  the  legally 
expressed  will  of  the  people.  Well,  this  is  just  the  case  with  the 
friends  of  Osage  Mission.  Now,  you  cannot  raise  the  question,  when 
a  party  is  applying  for  an  injunction,  nor  upon  a  motion  to  dissolve, 
but  only  upon  and  after  a  full  and  fair  trial,  which  takes  and  means 
about  eighteen  months  in  Neosho  county ;  and  just  as  soon  as  one 
plaintiff  is  beaten,  another  opens  up  his  battery,  and  another  eigh- 
teen months  is  consumed  in  settling  and  determining  a  question  which 
all  know  jast  how  it  will  be  decided.  Yet  we  must  wait  until  the  slow 
process  of  the  court  is  gone  through  with, — rather,  had  we  not  better 

say,  the  farce  of  a  trial  ? 
^33      The  injunction  in  this  case  was  rightfully  denied.     It  was  *sQf- 

ficiently  shown  to  the  judge  at  chambers  that  a  judicial  battle 
had  been  fought  between  the  real  plaintiffs  and  defendants  herein, 
and  that  a  victory  had  been  lost  on  the  one  side  and  gained  on  the 
other.  In  this  action  they  renew  the  same  battle,  attempting  to  fight 
the  same  cause  over  with  a  change  of  officers  as  plaintiff  and  defend- 
ant. Now,  We  ask,  who  were  the  real  parties  in  interest  in  this  fight 
and  suit?  The  answer  can  only  be:  Osage  Mission  on  the  one  side 
and  Erie  on  the  other.  Now,  just  what  does  appear  to  be  the  best 
mode  of  raising  tliis  question  does  not  so  readily  appear;  but  we  think 
the  affidavit  of  Peter  Walters,  accompanied  by  the  judgment  and  de- 
cree rendered  in  that  case,  does  seem  to  fairly  raise  the  question,  and 
this  decree  is  presumed  to  be  a  proper  response  to  the  issues  in  said 
cause.  Besides  this  answer  to  plaintiff's  application  for  injunction, 
we  think  the  proof  by  affidavit  beats  them,  and  outweighs  plaintiff*s 
affidavits  and  proofs. 
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Again,  the  statate,  in  this'case.  pxovides  that  both  parties  may  set 
ap  any  and  all  votes  alleged  on  either  side  to  be  fraadulent  and  spari- 
OQS,  or  legal  votes  that  may  have  been  properly  offered  at  the  various 
polls  in  the  county,  and  rejected.  Now,  take  the  case  which  is  pleaded 
in  bar  of  this  action,  and  say  defendant  in  that  action,  having  set  up 
all  the  votes  he  claimed  that  were  fraudulent  as  against  him,  and  all 
that  be  olaitned  were  legally  offered  for  him  and  rejected,  would  not 
these  votes  have  been  t^9  judicata,  and  could  he  again  use  them  in 
auother  action  ?  If  he  used  them  in  the  first,  these  proper  votes  being 
rejected,  and  these  fraudulent  ones  being  received,  would,  as  a  rule, 
be  the  very,  votes  that  would  change  the  result  of  the  election.  Now, 
in  the  first  action,  the  votes  above  mentioned  might  be  just  what 
changed  the  result,  and  of  coarse  if  they  were  not,  and  cot^d  not  be, 
Djsed  in  this  ease,  the  want  of  their  use  would  again  change  the  result 
of  the  suit  in  favor  of  the  other  place.  This  result  must  be  reached, 
or  the  same  votes  could  be  adjudicated  a  thousand  times  just  as  well 
as  to  be  used  a  second  time.  Once  admit  the  principle  that  they 
can  be  used  a  second  time,  and  no  good  reason  ean  be  given 
*34  why  *they  could  not  be  used  ai  inji7iitum.  The  principle  con- 
tended for  by  the  plaintiff  would  never  end  a  county-seat  con- 
test. 

The  main  question  to  be  determined  in  this  court  is,  was  plaintiff 
entitled  to  his  injunction  upon  the  papers  and  evidence,  as  set  out  in 
the  record  herein  filed?  We  do  not  think  anything  can  be  shown  by 
defendant  upon  plaintiff's  application  for  injunction  which  will  defeat 
plaintiff's  right  to  an  injunction.  The  law  will  not  take  a  circuitous 
roate  when  the  same  thing  can  be  accomplished  directly.  Courts  of 
equity  have  ample  powers  in  such  emergencies,  and  will  look  well  to 
the  great  interests  involved,  and  act  in  accordance  with  justice  to  all 
eoneerned.  It  would  not  be  stating  the  case  too  strongly  to  say  that 
the  judge  of  the  district  court  could  take  judicial  notice  of  the  former 
case,  it  being  a  public  record  of  his  own  court,  and  notice  to  the  world 
aaaaeh  record. 

ViLEKTiHE,  J.  On  March  12,  1872,  an  election  was  held  in  Ne- 
osho county  for  the  relocation  of  the  connty-seat  of  that  county.  No 
plaee  received  a  majority  of  all  the  votes  cast,  but  the  towns  of  Erie 
and  Osage  Mission  were  the  two  towns  which  received  the  greatest 
nnmber  of  votes.  On  March  26th  a  second  election  was  held  for  the 
rdocation  of  said  county-seat,  at  which  election  the  towns  of  Erie 
and  Osage  Mission  were  voted  for.  The  returns  of  the  election  were 
dnlj  canvassed  by  the  board  of  county  commissioners,  and  it  was  de- 
termined by  them  that  the  town  of  Erie  had  received  a  majority  of 
all  the  votes  cast  at  said  election,  and  that  said  town  of  Erie  had 
thereby  become  the  county-seat  of  said  county.  Thomas  H.  Butler, 
a  friend  of  the  town  of  Osage  Mission,  felt  aggrieved  at  the  decision 
of  the  board  of  county  commissioners,  and  commenced  an  action  in 
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the  district  court  of  said  county,  under  chapter  79  of  the  Laws  of 

1871,  to  contest  said  election.  He  commenced  his  action,  on- 
*35       der  section  5  of  said  act,  against  George  W.  McMilleu,  "^county 

clerk  of  said  county,  to  perpetually  enjoin  said  county  clerk 
from  moving  hia  office  from  the  town  of  Osage  Mission  to  the  town 
of  Erie.  The  action  was  prosecuted  and  defended  in  good  faith,  and 
finally  determined  by  the  district  court  in  favor  of  the  defendant,  and 
in  favor  of  the  town  of  Erie.  The  case  was  afterwards  brought  to 
this  court,  and  is  reported  in  13  Kan.  ^885.  The  case  was  determined 
at  the  July  term  of  the  district  court  in  1873.  Immediately  after  said 
case  was  determined  the  present  case  was  commenced..  It  seems 
that  the  plaintiff  in  this  action,  (A.  B.  Stoddart,)  who  is  also  a  friend 
of  the  town  of  Osage  Mission,  also  felt  aggrieved  at  the  decision  of 
the  board  of  county  commissioners  in  declaring  the  town  of  Erie  to 
have  received  a  majority  of  all  the  votes  oast  at  said  election,  and  in 
declaring  said  town  of  Erie  to  be  the  county-seat.  He  therefore  also 
commenced  an  action  under  said  section  5  of  the  act  of  1871,  for  the 
purpose  of  contesting  said  election.  He  made  B.  J.  Yanlaningham, 
register  of  deeds,  the  defendant,  and  prayed  for  a  perpetual  injunc- 
tion to  restrain  said  defendant  from  moving  his  said  office  from  the 
town  of  Osage  Mission  to  the  town  of  Erie.  He  also  asked  for  a 
temporary  injunction  to  restrain  said  Yanlaningham  from  moving  his 
said  office  until  said  action  could  be  finally  heard  and  determined. 
The  court  below  required  notice  to  be  given  to  the  defendant  of  the 
application  for  said  temporary  injunction.  Notice  was  so  given,  and 
the  application  was  heard  by  the  judge  of  the  district  court  at  cham- 
bers, on  affidavits  and  other  evidence,  on  August  5  and  6,  1873.  At 
the  time  of  hearing,  the  defendant  had  not  yet  answered  the  petition 
of  the  plaintiff.  The  judge  refused  to  grant  said  temporary  injunc- 
tion, and  the  plaintiff  now  brings  the- question  here  for  review. 

Did  the  judge  of  the  court  below  err?  We  think  not.  On  an  ap- 
plication for  a  temporary  injunction,  when  notice  of  the  same  has 
been  required  to  be  given  to  the  defendant,  and  notice  has  been  so 

given,  the  defendant  may,  on  the  hearing  of  the  application,  and 
*86      even  before  answer  filed,  introduce  any  legal  evidence  *that 

would  tend  to  show  that  the  injunction  should  not  be  granted. 
He  is  not  confined  to  evidence  that  merely  tends  to  disprove  the  alle- 
gations of  the  plaintiff's  petition.  Indeed,  it  has  been  held  that  a 
party  applying  for  a  temporary  injunction  has  no  right  to  withhold 
or  omit  facts  important  for  the  court  to  know  in  granting  the  injunc- 
tion. Joyce,  Inj.  1263-1266, 1306 ;  High,  Inj.  §§  990,  991.  It  seems 
everywhere  to  be  held  that  the  granting  or  refusing  of  a  temporary 
or  preliminary  injunction  rests  largely  in  the  sound  judicial  discre- 
tion of  the  court  or  judge  to  whom  the  application  is  made.  Hill. 
Inj.  15,  §  17.  And  it  would  seem,  in  England,  that  "in  granting  an 
injunction  the  court  is  bound  to  consider  the  amount  of  injury  which 
may  be  thereby  inflicted  on  strangers  to  the  suit  and  third  par- 


STODDAET  V.  VANLANINOHAU.  87 

tieB."  1  Joyce,  Laj.  497.  In  the  case  of  New  York  Printing  & 
Dying  EstabliBhment  v.  Fitch,  1  Paige,  98,  Chancellor  Walwobth  • 
uses  the  following  language:  *' There  are  many  oases  in  which  the 
eomplainant  may  be  entitled  to  a  perpetual  injanction  on  the  hear- 
iDg.  when  it  would  be  manifestly  improper  to  grant  an  injunction  in 
Imnt,  G)he  final  injunction  is,  in  many  cases,  matter  of  strict  right, 
and  granted  as  a  necessary  consequence  of  the  decree  made  in  the 
cause.  On  the  contrary,  the  preliminary  injunction  before  answer 
is  a  matter  resting  altogether  in  the  discretion  of  the  court,  and  ought 
Dot  to  be  granted  unless  the  injury  is  pressing,  and  the  delay  dan- 
gerous.** And  injunctions  are  often  allowed  to  prevent  a  multiplicity 
of  suits.  In  this  case  it  would  seem  that  the  plaintiff  is  in  favor  of 
a  multiplicity  of  suits,  and  wants  the  court  to  assist  him  therein  by 
allowiug  a  temporary  injunction.  Now,  after  the  main  and  substan- 
tial question  in  this  case,  the  question  whether  Osage  Mission  or  Erie 
is  the  county-seat  of  Neosho  county,  has  been  twice  decided  against  ^^ 

the  plaintiff, — once  by  the  canvassing  board  and  once  by  the  district 
eoort,— after  a  full  and  fair  trial,  in  an  action  litigated  in  good  faith 

by  both  sides,  we  think  it  would  be  at  least  an  abuse  of  judi- 
*3T     eial  discretion  for  the  court  or  judge  to  allow  a  temporary  *in- 

junction  to  restrain  a  county  officer  from  moving  his  office  to 
the  place  so  declared  to  be  the  county-seat,  merely  for  the  purpose  of 
keeping  the  office  at  the  old  county-seat  while  the  plaintiff  should 
again  litigate  the  question  as  to  which  place  is  the  county-seat.  The 
miuor  issues  in  the  case  of  Butler  v.  McMillen  were  in  some  respects 
different  from  the  minor  issues  in  the  present  case,  but  still  the  main  ' 
issue  was  the  same  in  both  cases. 

The  order  of  the  judge  of  the  court  below  refusing  to  grant  said 
temporary  injanction  is  affirmed. 
(All  the  justices  concurring.) 
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July  Term,  1874. 

* 

1.  Negligence:  Bailroads:  llanagement  of  Moving  Train.  Where  a 
person  has  been  run  over  by  a  railroad  train  and  injured,  in  an  action  for 
damages  therefor,  a  finding  that  the  injury  was  caused  by  the  gross  neg- 
ligence of  the  company  will  not  be  set  aside  when  it  appears  that  he  was 
run  over  by  a  train  consisting  of  a  locomotive,  tender,  one  baggage  and 
two  passenger  cars,  which  was  started  backward  over  a  public  crossing, 
in  a  populous  city,  with  the  brake  on  the  engine  out  of  repair  and  useless, 
with  no  brakeman  at  the  other  brakes,  with  no  fiag-man  or  other  person 
at  the  rear  of  the  train,  or  at  the  crossing,  to  warn  persons  of  their  dan- 
ger, and  no  one  on  tlie  train  except  three  persons,  who  were  all  on  the 
locomotive,  without  the  blowing  of  any  whistle,  though  with  the  ring- 
ing of  a  bell,  and  along  a  track  which  from  the  locomotive  could  not  be 
seen  for  a  distance  of  from  forty  to  fifty  feet  from  the  rear  of  the  train. 

:  Ordinary  NegUgence.    Where  the  term  "negligence"  is  used 

without  any  qualifying  word,  it  will  be  generally  understood  that  "ordi- 
nary negligence"  is  meant. 

Contributory.     Where  the  plaintiff  is  guilty  of  ordinary  negli- 


2. 
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gence,  cotitributing  directly  to  the  injury,  he  cannot  recover,  except 
perhaps  in  cases  of  wanton  and  willful  injury. 

*38      *4.  -,    Contributory  negligence  on  the  part  of  the  plaintiff  is 

matter  of  defense;  and  if  the  record  shows  negligienceof  the  defendant, 
and  is  silent  as  to  the  conduct  of  the  plaintiff,  a  judgment  for  the  plain* 
tiff  will  be  upheld. 

5.  Special  Findings :  Practice.  Where  any  one  of  the  findings  in  a  special 
verdict  is  not  specific  and  certain,  either  party  may  require  that  it  may  be 
made  so  before  the  jury  is  discharged. 

nf  it  appears  that  the  deceased  contributed  by  his  own  negligence  to  the  injury 
which  caused  his  death,  the  plaintiff  cannot  recover.  Gibson  v.  Wyandotte,  20 
Kan.  156.  It  is  now  well  settled  in  this  state  and  elsewhere  that,  if  the  ordinary 
negligence  of  the  plaintiff  directly  or  proximately  contributed  to  his  injury,  he  can- 
not recover  unless  the  injury  was  intentionally  and  wantonly  caused  by  the  de- 
fendant. Union  Pac.  Ry.  Co.  v.  Adams,  88  Kan.  429,  S.  C.  6  Pac.  Rep.  529,  and 
cases  there  cited. 

In  the  absence  of  evidence  tending  to  show  either  that  the  plaintiff  was  negli- 
gent or  not  negligent,  the  court  should  direct  the  jury  to  find  that  he  was  not  neg- 
ligent. Central  Branch  U.  P.  R.  Co.  v,  Hotham.  &  Kan.  50.  The  burden  of  proof 
to  show  contributory  negligence  is  on  the  defendant.  Moulton  v.  Aldrich,  28  Kan. 
314.  Same  principle  applied,  Kansas  City  L.  &  S.  R.  Co.  v.  Phillibert,  25  Kan.  586; 
Central  Branch  U.  P.  R.  Co.  v.  Walters,  24  Kan.  505.  An  instruction  to  the  jury 
that  ''if  there  was  negligence  on  the  part  of  both  parties,  and  they  find  that  the 
negligence  of  the  plaintiff  was  only  slight  compared  with  that  of  the  defendant, 
their  verdict  must  be  for  the  plaintiff, "  is  erroneous.  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Morgan,  31  Kan.  77;  S.  C.  1  Pac.  Rep.  298.  See,  also,  Kansas  Pac.  Ry.  Co.  v. 
Richardson,  25  Kan.  410. 

As  to  negligence  generally,  see  Union  Pac.  Ry.  Co.  v.  Rollins,  5  Kan.  167,  and 
note;  Moore  v.  Cass,  10  Kan.  288,  and  note;  and  the  notes  to  Myers  v.  Indianapo- 
lis &  St.  L  R.  Co.,  1  N.  E.  Rep.  899;  Boss  v.  Providence  &  W.  R.  Co.,  1  Atl.  Rep. 
16;  Ivens  V.  Cincinnati,  W.  &  M.  Ry.  Co.,  2  N.  E.  Rep.  186;  Cincinnati,  H.  &  I.  R- 
Co.  V.  Butler,  2  N.  E.  Rep.  144;  Copper  v.  Louisville,  E.  &  St.  L.  R.  Co.,  2  N.  E. 
ilep.  752;  Lawson  v.  Chicago,  St.  P.  &  M.  O.  Ry.  Co..  24  N.  W.  Rep.  622;  Kansas 
Pac.  Ry.  Co.  v.  Peavey,  8  Pac.  Rep.  791;  Butcher  v.  Vaca  Val.  R.  Co.,  8  Pac.  Rep. 
179;  Wolff  V.  Chicago.  M.  &  St.  P.  Ry.  Co.,  25  N.  W.  Rep.  68. 
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6. .    Wliere  a  finding,  Either  regarded  bj  itself  ot  in  the  light  of  other 

findings,  is  not  specific  and  certain,  aiid  the  juiy  is  discharged  without 
any  objection  to  it,  or  any  effort  to  have  it  made  specific  and  certain,  it 
wiil  thereafter  be  construed  against  tlie  party  in  whose  favoa'  it  is  found. 

7. :    Construction  of:  Negligence.   In  this  case  the  Jury  found  that 

the  defendant  was  guilty  of  gross  negligence,  imnvediately  causing  the  in- 
jaiy.  They  also  found  that  the  plaintiff  was  guilty  of  negligeiice  con- 
tributing to  the  injury,  without  specifying  what  degree  of  negligence, 
or  whether  proximately  or  remotely  contributory.  Iljld,  that  it  was  ap- 
parent from  the  other  findings,  and  the  instructions  of  the  court,  that 
tliey  intended  only  such  slight  negligence  as  was  consistent  with  a  right 
to  recover  compensation. 

8.  Kegligence :  Question  for  Jury.     Where  the  facts  are  disputed,  negli- 

gence is  a  question  of  fact  for  the  jury;  where  the  facts  are  undisputed, 
and  but  one  deduction  is  to  be  drawn  from  them,  it  presents  a  question 
of  law  for  the  courts ;  but  where  the  facts  are  undisputed,  but  are  of  such 
a  nature  that  different  minds  will  draw  different  conclusions  frou}  them 
u  to  the  reasonableness  and  care  of  a  party's  conduct,  it  is  a  proper  ques* 
tion  for  the  determination  of  a  jury.  j^ 

9.  Verdicts :  Conourring :  Supreme  Court.    Where  three  successiveluries  I 

have,  on  a  doubtful  question  of  negligence,  found  for  the  plaint  in; 'this  V 

court  should  be  clearly  convinced  of  the  existence  of  error  before  it  orders  ^ 

the  setting  aside  of  the  third  verdict. 

Error  from  Atohiaon  district  court. 

This  case  iras  here  once  before,  and  is  reported  in  9  Ean.  ^620  et  - 
teq.   On  being  remanded  to  the  district  eourt,  another  trial  was  had 
at  the  June  term,  1873.     The  facts  were  set  forth  in  a  special  ver- 
diet,  which  will  be  found  in  the  opinion.     The  jury  found  for  the 

plaintiff,  Pointer,  and  assessed  his  damages  at  $5,000. 
•39     V.  P,  Usher  and  T.  A .  Hard,  for  plaintiff  in  error. . 

The  jury,  by  their  twelfth  findings  found  that  Pointer's  injury 
was  eansed'by  the  want  of  ordinary  care,  and  by  the  gross  negligence 
of  the  defendant  in  the  manner  of  running  ihe  train,  and  by  the  fail- 
ure of  the  defendant  to  keep  a  lookout  of  any  kind  for:  person  e  who 
might  be  on  the  track, — thereby  explaining  in  what  respect  there  was 
a  want  of  ordinary  eare;  and  in  the  fourteenth  finding  they  further 
explain  what  was  meant  and  intended  by  the  language  used  in  the 
twelfth  finding;  and  they  further,  by  the  twentieth  finding,  find  that 
the  train  was  handled  on  that  occasion  in  the  usual  manner  in  which 
said  train  was  handled  while  backing  up  to  be  switched,  and  was 
manned  as  was  usual  in  operating  such  train ;  and  by  the  eighth  find* 
ing,  find  that  the  bell  upon  the  engine  was  rung  until  the  collision 
with  the  plaintiff.  Taking  these  findings  together,  they  show  on  what 
bets  the  jury  predicated  the  finding  of  negligence  on  the  part  of  the 
niilway  company.  We  contend  that  these  findings  of  fact  do  not 
Bhow  negligence  on  the  part  of  said  company.  The  jury  has  found 
the  facts  on  which  they  predicated  negligence  on  the  part  of  defend- 
ant below,  and  such  facts  do  not  in  law  constitute  negligence.  Ernst 
▼.Hudson  River  R.  Co.,,39  N.  Y.  61;  Beisiegel  v.  New  York  Cent. R. 
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Co.,  40  N.  Y.  9,  34;  Harty  v.  Central  S.  Co.,  48  N.  T.  468.  The  de- 
fendant below  was  not  bound  to  keep  a  flag-man  on  its  track  to  warn 
persons  off,  nor  to  keep  a  lookout  from  the  rear  end  of  the  train  for 
a  like  purpose,  nor  keep  a  man  upon  the  train  for  like  purpose. 
The  persons  in  charge  of  the  train  were  not  bound  to  anticipate  de- 
fendant in  error  upon  the  track,  and  were  not  bound  to  make  any 
provisions  for  his  safety;  and,  if  they  had  seen  him,  they  were  not 
bound  to  use  any  care  towards  him  until  they  had  reason  to  suppose 
that  he  would  not  take  care  of  himself.  Had  they  seen  him,  they 
would  have  had  the  right  to  suppose  that  he  was  a  man  of  good 
sight  and  hearing,  and  that  he  would  take  reasonable  care  to  pro- 
tect himself.  The  bell  was  rung  in  time  for  him  to  escape,  and  .he 
was  bound  to  have  left  the  track  or  suffer  the  consequences.  Finlay- 
son  V.  Chicago,  B.  &  Q.  R. Co.,  1  Dill.  579 ;  Wilcox  v.  Rome, W.  &  0.  R. 
Co.,  39  N.  Y.  358;  Dascomb  v.  Buffalo  &  S.  L.  R.  Co.,  27  Barb. 
*40  *22;  Grippen  v.  New  York  Cent.  R.  Co.,  40  N.  Y.  34;  Harty 
V.  Central  R.  Co.,  42  N.  Y.  468 ;  Herring  v.  Wilmington  &  R. 
R.  Co.,  10  Ired.  402;  Illinois  Cent.  R.  Co.  v.  Baches,  56  Dl.  379;  Lake 
Shore  &  M.  S.  R.  Co.  v.  Miller,  25  Mich.  274.  The  question  whether 
this  ground  was  used  by  the  public  to  walk  across  or  go  upon  it,  gave 
the  public  no  rights  there;  and  whether  plaintiff  in  error  knew  the 
ground  was  so  used,  or  permitted  the  same,  was  entirely  immaterial. 

By  the  thirteenth  finding  the  jury  find  that  Pointer  was  guilty  of 
negligence  which  contributed  to  the  injury  he  received.  This  find- 
ing is  decisive  of  the  case,  and  the  judgment  below  must  be  reversed, 
and  a  final  judgment  for  the  plaintiff  in  error  entered.  Wilcox  v. 
Rome,  W.  &  0.  R.  Co.,  89  N.  Y.  358,  368;  Havens  v.  Erie  Ry.  Co., 
41  N.  Y.  296;  Gorton  v.  Erie  Ry.  Co.,  45  N.  Y.  660;  Grippen  v. 
New  York  Cent.  R.  Co.,  40  N.  Y.  34;  Jewett  v.  Home  Ins.  Co.,  29 
Iowa,  562;  Hunt  v.  Chicago  &  N.  W.  R.  Co.,  26  Iowa,  363;  Donald- 
son V.  Mississippi  &  M.  R.  Co.,  18  Iowa,  280;  McAnnich  v.  Missis- 
sippi &  M.  R.  Co.,  20  Iowa,  838 ;  Hoben  v.  Burlington  &  M.  R.  R. 
Co.,  Id.  562;  Sherman  v.  Western  S.  Co.^  24  Iowa,  515;  Haley  v. 
Chicago  &  N.  W.  Ry.  Co.,  21  Iowa,  15.  If  there  is  any  doubt  whether 
the  jury,  by  the  thirteenth  finding,  intended  to  find  that  the  negli- 
gence of  the  defendant  in  error  contributed  proximately  to  his  injury, 
that  doubt  is  removed  by  the  ninth,  seventeenth,  eighteenth,  nine- 
teenth, and  twentieth  findings.  The  last-mentioned  findings  are  fully 
sustained  by  the  evidence. 

Even  if  the  thirteenth  finding  be  omitted,  the  facts  stated  in  the 
seventeenth,  eighteenth,  and  nineteenth  findings  defeat  the  action. 
The  facts  therein  found  show  culpable  negligence  on  the  part  of  de- 
fendant in  error.  Illinois  Cent.  R.  Co.  v.  Baches,  55  111,  379;  Fin- 
layson  v.  Chicago,  B.  &  Q.  R.  Co.,  1  Dill.  579;  Ernst  v.  Hudson  River 
R.  Co.,  39  N.  Y.  61;  Lake  Shore  &  M.  8.  R.  Co.  v.  Miller,  25  Mich. 
274.  If  there  is  negligence  on  the  part  of  both  parties  which  con- 
tributed in  any  degree  to  the  accident,  or  if  plaintiff  below  was  guilty 
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of  negiigenee.  he  cannot,  as  a  matter  of  law,  reeover,  although  de- 
fendant also  may  have  been  negligent,  or  may  have  neglected  to 
perform  some  statutory  requirement.     Artz  v.  Chicago,  B.  L  &  P. 
R.  Co.,  84  Iowa,  158;  Lake  Shore  &  M.  S.  B.  Go.  v.  Miller,  25 
Mich.  274;  Finlayson  v.  Chicago,  B.  k  Q.  B.  Co.,  1  Dill.  679.     The 
evidence  shows  that  the  plaintiff  was  walking  laterally  upon  the  rail- 
road track  oicned  by  the  defendant,  and  further  shows  that  he  did  not 
look  back  to  see  whether  cars  were  approaching;  that  he  gave  no  at* 
tention.to  his  own  safety;  and  that,  except  for  his  own  gross  care- 
lessness in  going  upon  and  walking  along  the  track,  without  using 
all  bis  faculties  to  discover  approaching  trains  of  cars,  he  would  not 
have  been  injured.     The  rule  of  law  upon  this  point  is  that  it 
*41      is  negligence  for  an  intelli*'gent  person  to  be  upon  the  track 
of  a  raUroad  constantly  used,  unless  for  the  purpose  of  cross- 
ing the  same;  and  if  a  person  travel  along  a  railroad  track  where 
ears  are  frequently  passing,  even  for  the  purpose  of  crossing  a  public 
highway,  he  is  guilty  of  such  negligence  as  will  prevent  a  recovery 
for  any  injury  he  may  receive,  unless  from  gross  and  wanton  negli- 
gence on  the  part  of  the  employes  of  the  railroad  company;  and  the 
fact  that  plaintiff  was  run  over  is  not  presumptive  evidence  of  such 
negligence  on  the  part  of  the  employes.     Illinois  Cent.  B.  Co.  v. 
Baches,  55  111.  879;  Lake  Shore  &  M.  S.  B.  Co.  v.  Miller,  25  Mich. 
274;  fiellefontaine  By.  Co.  v.  Hunter,  88  Ind.  385;  Baltimore  &  0. 
B.  Co.  V.  State,  S6  Md.  866 ;  Haight  v.  New  York  Cent.  B.  Co.,  7 
Lans.  11 ;  Maginnis  v.  New  York  Cent.  &  H.  B.  B.  Co.,  52  N.  Y. 
215. 

The  ground  on  which  the  plaintiff  was  injured,  was  not  a  public 
street.  It  is  true,  the  council  of  the  city,  in  1S68,  passed  an  ordi- 
nance declaring  certain  lands  to  be  a  street,  but  no  damages  were 
ever  assessed  or  paid  as  required  by  law,  and  nothing  was  done  to- 
wards establishing  a  street  beyond  the  mere  passage  of  the  ordinance. 
See  twenty-first  finding.  We  submit  that  this  ordinance  did  not  es- 
tablish a  street;  and,  if  it  did,  the  defendant  in  error  had  no  right 
to  go  npon  and  walk  laterally  upon  it.  He  avers  in  his  petition  that 
tbis  knd  belonged  to  plaintiff  in  error.  Ewing  v.  City  of  St.  Louis, 
5  Wall.  413;  Dlinois  Cent.  B.  Co.  v.  Baches,  65  111.  379. 

The  third  instruction  is  in  these  words :    "If  the  defendant  was  run- 
ning its  train  in  the  limits  of  a  populous  city,  where  it  was  reason- 
able to  anticipate  the  presence  of  many  persons  on  the  track,  then  its 
doty  was  to  keep  a  vigilant  lookout  to  avoid  injury  to  persons  on  the 
track,  and  any  violation  of  that  duty  would  be  negligence  on  its  part; 
and  if  the  plaintiff  in  this  case  was  injured  by  reason  of  -  such  negli- 
gence, and  through  no  want  of  reasonable  care  on  his  part,  then  the 
plaintiS  is  entitled  to  recover  full  compensatory  damages  for  all  in- 
iuries  so  sustained,  ** — ^was  improper  for  any  form  of  verdict,  and  the 
court  erred  in  giving  it.     And  the  following  instructions,  asked  by 
plamtiS  in  error,  were  proper,  and  the  court  erred  in  refusing  to  give 
them,to-wit: 
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"(4)  The  plaintiff  has  shown  by  his  own  testimony  that  he  stepped 
onto  the  track  of  defendant  a  short  distance  in  advance  of 
*42  .  the  train  by  which  he  was  injured;  that  he  pro*oeeded  down 
the  track  in  the  same  direction  in  which  the  train  moved,  and 
that,  after  he  stepped  on  the  track,  he  did  not  look  behind  him  nncil 
the  train  was  close  upon  him;  and  that,  if  he  had  looked  at  any  time 
after  he  stepped,  upon  the  track,  he.could  have  seen  the  train  if  it  was 
approaching,  and  it  is  the  duty  of  the  jury  to  so  find." 

''(8)  The  defendant  had  the  exclusive  right  to  the  use  of  its  track 
at  the  point  where  the  injury  is  testified  to  have  occurred,  and  was 
not  bound  to  anticipate  the  presence  of  the  plaintiff  or  any  other  per- 
son on  its  track  at  that  point,  or  that  they  would  waJk  there  in  the 
way  of  its  operation  of  its  road." 

**(11)  If  the  servants  of  the  defendant,  upon  the  starting  and  back- 
ing of  the  train  from  the  depot,  rung  the  bell,  and  continued  to  ring 
the  same,  and  if,  as  soon  as  they  ascertained  the  plaintiff  was  in 
danger,  they  stopped  the  train  as  soon  as  it  could  be  done  with  the 
usual  and  ordinary  appliances,  then  these  facts  tend  to  prove  due 
care  on  the  part  of  the  defendant." 

"(17)  If  the  plaintiff  went  on  the  track  of  the  defendant,  without 
the.  precaution  of  looking  out  for  approaching  trains,  and  if  he  neg- 
lected to  use  all  his  faculties  to  discover  the  danger  he  was  in  from 
approaching  trains,  it  was  gross  and  culpable  negligence  on  his  part." 

The  judgment  upon  the  special  verdict  is  contrary  to  law.  The 
judgment  is  against  the  evidence.  The  further  findings  of  fact  asked 
by  defendant  below  were  warranted  by  the  evidence,  and  the  court 
erred  in  not  directing  the  jury  to  make  further  findings. 

Stillings  dt  Fenlon,  for  defendant  in  error. 

The  findings  in  this  case  show — First,  that  defendant  in  error  went 
upon  the  track  of  plaintiff  in  error  on  his  way  to  the  ferry-landing  at 
a  place  usually  frequented  and  used  for  such  purposes  by  men,  women, 
and  children;  that  before  going  upon  the  track  he  looked,  and  saw 
that  no  train  waging  motion ;  second,  that  the  train  which  caused  the 
injury  was  started  in  motion  after  he  was  on  the  track,  and  the  em- 
ployes who  moved  the  train  did  not  see  defendant  in  error,  so  that  they 
must  have  started  the  train  in  motion  without  looking  to  see 
*48  whether  the  track  was  clear  or  not ;  third,  that  the  train  *wa8 
moved  backward  without  brakemen,  or  any  persons  at  or  near 
the  rear,  end  of  the  cars  to  look  out  for  or  warn  any  person  of  danger, 
or  to  check  the  train,  if  necessary,  and  at  a  place  where  there  was 
much  noise  and  confusion,  and  the  blowing  of  the  whistle  of  the  Mis- 
souri Pacific  engine  at  a  distance  of  100  feet  away;  fourth^  that  the 
gross  negligence  of  plaintiff  in  error  in  the  manner  in  which  the  train 
was  so  operated,  was  the  immediate  caose  of  the  injury.  It  is  claimed, 
however,  by  plaintiff  in  error  that,  although  guilty  of  gross  negligence, 
it  is  not  liable,  because  the  findings  show  Pointer  guilty  of  negligence 
contributing  to  the  injury.  The  acts  of  Pointer  which  the  jury  say 
are  negligence  contributory  to  the  injury  are  set  out  by  them:  .  Firstf 
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\bat  Pornter,  ttlthoagh  he  looked  befoze  stepping  on  the  tlraok  to  see 
tiiat  no  train  was  coming,  failed  to  turn  round  and  look  back  for  this 
train  in  the  brie!  time  he  was  going  along  and  across  the  track;  see- 
ond,  that  Pointer  coald'  have  gone  farther  without  getting  on  the  track 
of  ^e  railroad,  and  then  gone  direotly  across  the  track.  -  Bnt  the  jury 
make  the  distinction  as  to  whether  the  negligence  on  the  part  of 
Pointer  was  proximate  or  remote  as  clearly  as  could  be  expected  of 
them  in  the  preparation  of  a  special  verdict.  They  say  that  the  neg- 
ligenoe  of  the  plaintiff  *^was  gifoss/'  and  was  ''the  immediate  cause  of 
the  injury ;''  and,  while  <they  do  not  in  so  many  words  define  the  neg* 
iigenoe  imputed  by  them  to  the  defendant  in  error  as  remote,  the 
qualifying  words  used  by  them  in  the  one  cttse,  and  omitted  in  the 
other,  show  clearly  thai  they  intended 'to  so  find. 

Counsei  for  plaintiff  in  error  do  not,  if  we  correctly  nndersfcand  them, 
claim  but  that  the  company  would  be  liable  on  the  findings  but  for 
the  acts  of  negligence  set  out  in  the  vordict  claimed  to  be  coatribu* 
Vsrj  negligence  on  the  part  of  defendant  in  error,  but  claim  that  he  /I 

isbanred  of  recovery  by  the  acts  of  negligence  imputed  to  him.    In  v 

this,  we  think,  counsel  are  wrong.     The  rule,  as  laid  down  in  Pendle.  ^ 

ton  St.  B.  Go.  V.  Stallmann,  22  Ohio  St;  20,  wooid  apply,  and  that 
the  case,  as  shown  by  the  findings,  comes  within 'the  exceptions  >to 
the  rule  of  contributed  negligence  barring  recovery.  The  same 
*44  principle  is  sustained  *by  this  court ;  the  court  holding  that, 
in  order  to  defeat  plaintiff's  claim,  his-negligence  must  *'prox- 
imately  contribute  to  the  injury."  Sawyer  v.  Bauer,  10  Kan.  *472. 
And  see  Bridge  v.  Grand  Junction  By.  Go«,  3  Mees.  A  W.  248 ;  Lynch 
T.  Nnidin,  41  E.  G.  L.  426;  Bobinson  v.  New  ¥ork  Gent.  <fe  H.  B.  B. 
Co.,  66  Barb.  146 ;  West  Ghester  &  P.  B.  Go.  v.  McElwee,  67  Pa. 
St.  311 ;  Bailway  Go.  v.  Whitton's  Adm'r,  18  Wall.  270 ;  Laningv. 
New  York  Gent.  B.  Go.,  49  N.  T.  521.  That  the  backing  of  a? train 
ihroQgh  a  place  frequentedby  the  public,  without  any  precaution  being 
taken  to  guard  against  injury  to  men,  women,  or  children,^  and  that, 
toO|  at  a  place  where  the  blowing  of  whistles  and  noise  would  likely 
prevent  persons  from  observing  it,  is  properly  characterized  by  the 
joiy  as  gross  carelessness.   •  -  *      . 

There  is  not  a  single  finding  of  fact  by  the  jury  which  there  is  not 
some  evidence  tending  to  establish.    This  being  the  case,  by  repeated 
decisions  of  this  court,  the  court  is  not  at  liberty  to  set  aside  such 
indings,  it  being  the  sole  province  of  the  jury  ta  determine  whether- 
a  fact  is  established  when  there  is  any  evidence  tending  to  prove  such 
fact.    And  as  this  eourt  has  already  laid  it  down  as  law  that  an  ac- 
tion wherein  it  is  found  that  the  proximate  cause  of  the  injury  com- 
plained  of  was  the  negligence  of  the  defendant  can- only  *be  defeated 
when  it  is  also  found  as  matter  of  fact  that  the  plaintiff  '*proxi- 
mately**  or  immediately  contributed  to  his  own  injury,  and  as  there 
is  a  finding  based  on  e^ence  that  the  ''immediate,''  the  ''ptoximate,'' 
canae  of  the  injory  hers  wasthe  negligence  of  i^aintiff  in  error,  and 
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no  finding  that  Pointer  "proximately**  oontribated,  it  seemB  plain  to 
us  that  this  ooart  is  boand  by  its  own  ralings  to  snatain  the  judg- 
ment herein. 

This  is  the  second  time  this  case  has  oome  to  this  court  by  appeal 
on  behalf  of  the  railroad  company,  and  we  submit  that  the  jury  bay- 
ing twice  found  for  defendant  in  error  is  entitled  to  some  oonsidera* 
tion  in  this  court. 

Brewsb,  J«  This  was  an  action  brought  by  Pointer  in  the  district 
court  of  Leavenworth  county,  for  personal  injury  by  being  knocked 
down  and  run  over  by  the  cars  of  plaintiff  in  error,  near  the 
"^45  railroad  depot  in  the  city  of  Leavenworth,  *on  the  fourth  of 
February,  1870«  The  venue  was  charged  to  Atchison  county, 
and  the  cause  was  tried  before  a  court  and  a  jury  in  June,  1873,  and 
the  jury  returned  the  following  special  verdict : 

"We,  the  jury,  find«  for  a  special  verdict  in  the  above-entitled  ae- 
tion;  the  following: 

''First.  That  on  or  before  the  fourth  of  February,  1870,  the  plain- 
tiff was  passing  across  and  along  the  railroad  track  of  the  defendant, 
in  that  part  of  the  city  of  Leavenworth  traversed  by  the  road  of  the 
defendant,  and  while  so  passing  at  or  near  the  junction  of  Water 
street  with  Chestnut  street,  which  streets  are  nearly  at  right  angles 
with  each  other,  the  plaintiff  was  knocked  down  and  run  over  by  the 
cars  of  the  defendant;  that  two  passenger  cars,  one  baggage  oar,  and 
a  locomotive  tender  passed  over  the  body  of  the  plaintiff,  and  he  was 
pulled  out  from  between  the  wheels  of  the  engine  and  tender  in  a 
bruised,  wounded,  and  otherwise  injured  condition  of  body,  and  in 
an  unconscious  state  of  mind. 

**Second.  That,  by  said  cars  knocking  him  down  and  running  over 
him,  the  plaintiff  had  his  sho.ulder  dislocated,  and  had  two  of  his 
ribs  broken;  that,  in  consequence  of  the  injuries  then  received  by 
the  plaintiff,  he  suffered  great  pain  and  agony  for  a  long  time,  and 
was  confined  to  his  bed  for  a  period  of  about  three  months,  and  re- 
mained feeble  and  weak  for  a  period  of  about  six  months,  and  during 
all  .of  said  last-mentioned  time  was  under  the  care  and  direction  of  a 
physician;  that  the  plaintiff  is  a  man  between  fifty  and  sixty  years 
of  age,  and  in  consequence  of  said  injuries  his  health  and  strength 
are  permanently  impaired. 

"  Third.  That  it  was  necessary  for  him  to  procure  said  medical 
attendance,  and  the  cost  of  the  same  was  five  hundred  dollars. 

''Fourth.  That  the  road  of  the  defendant,  at  the  place  the  plaintiff 
was  struck  and  injured,  was  at  that  time  commonly  used  by  persons 
for  passing  over  and  across  the  same  from  the  city  of  Leavenworth 
to  the  ferry-landing,  the  same  being  a  public  ferry  across  the  Missouri 
river  at  that  point,  and  the  only  means  of  travel  at  that  point  between 
the  west  and  east  banks  of  the  Missouri  river;  and  the  same  had 
been  so  used  before  the  location  of  the  defendant's  road  at  that  place^ 
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and  conlinned  to  be  so  ased,  with  the  knowledge  of  and  without  ob- 
jection by  the  defendant^  np  to  and  inoluding  said  date,  and 
*46     that  there  was  no  way  of  reaching  the  ferry  except  by  cross*ing 
the  road  of  the  defendant  at  that,  or  some  point  near  that 
place. 

"^Fifik.  That  the  streets  of  the  city  had  never  been  graded  or  im- 
Iffoved  at  that  or  any  other  place  leading  to  the  ferry-landing,  so  as 
to  show  on  the  surface  of  the  ground  where  they  were. 

"Sixtft.  That  the  injuries  occurred  to  the  plaintiff  at  a  place  at 
which  persons  were  in  the  habit  of  passing  and  repassing  continually, 
with  the  knowledge  and  without  objection  on  the  part  of  the  defend** 
ant. 

'^Seventh.  That  the  place  where  the  plaintiff  was  injured  was  on   . 
ground  which  had  been  used  by  the  public  as  a  thoroughfare  from 
tbe  city  of  Leavenworth  to  the  landing  of  the  public  ferry  across  the 
Minoori  river  ever  since  the  year  1855  up  to  and  inclusive  of  the  day  of  ^ 

the  injury,  and  which  ground  formed  part  of  a  tract  of  territory  which, 
by  ordinance  of  the  city  of  Leavenworth  approved  the  twenty*j&rst  of 
October,  1868,  was  created  into  a  street  of  said  city,  designated  as 
Water  street 

^'Eighth.  That  the  train  so  moved  was  being  backed  southward 
with  an  engine,  upon  which  the  brake  was  out  of  repair,  so  that  such 
brake  could  not  be  worked,  and  was  wholly  useless  to  aid  in  stopping 
tbe  train ;  that  there  were  no  brakemen  at  any  of  tbe  other  brakes 
on  the  train,  to  use  them  in  controlling  the  train,  and  no  flag-man 
or  other  person'  or  thing  on  the  train  to  warn  persons  of  danger,  or 
to  warn  the  engineer;  nor  was  there  any  flag-man  at  any  point  on 
the  track  between  the  depot  from  which  the  train  moved  to  the  place 
where  the  plaintiff  was  injured ;  nor  was  there  any  whistle  blown  on 
that  train,  but  a  bell  was  rung  by  them. 

^'Niuik.  That  the  plaintiff,  at  the  time  of  the  injury,  was  with 
bis  back  to  the  approaching  train,  at  a  point  where  there  was  much 
noise  other  than  that  made  by  tbe  train,  and  was  unconscious  of  the 
approach  of  the  train;  that,  when  approaching  the  road  near  the 
nme,  plaintiff  looked  up  the  track  towards  the  depot,  and  no  train 
was  then  moving. 

'^Tenth,  That  if  there  had  been  a  brakeman  or  flag-man  on  the 
rear  end  of  the  train,  or  at  any  point  on  or  near  tbe  track  and  near 
tbe  moving  train,  he  could  easily  have  seen  the  danger  the  plaintiff 
was  in,  in  time  to  have  warned  the  engineer  and  caused  the  train  to 
Btop  before  the  injury,  or  could  have  apprised  the  plaintiff  of  tbe  im- 
pending danger  in  time  fot  him  to  escape. 
*47  *"* EUvenik.  That  the  train  was  moving  backward,  and. there 
was  no  person  on  the  rear  end  of  the  train  to  warn  persons  of 
danger,  or  to  notify  the. engineer  to  check  the  train. 

"Twlth.  That  the  injury  to  the  plaintiff  was  caused  immediately 
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by  the  defendant's  failing  to  use  ordinary  eare,  and  tiy  its  gross  neg- 
ligence in  the  manner  of  the  running  of  the  train  at  that  time  and 
place,  and  by  the  failure  of  the  defendant  to  keep  a  lookout  of  any 
kind  for  persons  who  might  be  on  the  track. 

''Thirteenth,  That  the  plaintijS  was  guilty  of  negligence  contribat* 
ing  to  the  injury. 

''Fourteenth.  That  the  injury  to  the  plaintiff  was  oaused  by  a  fail- 
ure on  the  part  of  the  defendant,  through  its  agents  and  servants,  to 
use  ordinary  care  in  moving  the  locomotive  and  train  at  that  time 
and  piacQ ;  that  the  place  where  the  plaintiff  was  injured  was  within 
the  corporate  limits  of  the  city  of  Leavenworth/  which  was  a  city  of 
over  twenty  thousand  inhabitants  at  that  time,  and  a  place  were  per- 
sons— men,  women,  and  children — had  been  and  were  in  the  habit  of 
passing  and  crossing  with  the  full  knowledge  of  the  defendant,  and 
without  any  protest  or  objection  on  its  part. 

"Fifteenth,  That  the  only  employes  of  the  defendant  on  the  train, 
at  the  time  the  plaintiff  was  injured,  were  three  men, — an  engineer, 
a  baggage- master,  and  a  yard-master, — and  these  three  employes 
were  on  the  engine,  the  most  remote  p^oint  on  the  train  from  the  rear 
end  thereof,  and  from  which  place  they  could  not  see  the  track  for 
forty  or  fifty  feet  from  the  rear  end  of  the  train. 

"Sixteenth.  That  on  or  before  the  fourth  of  February,  1870,  the 
Kansas  Pacific  Railway  Company  was  the  owner  of  and  was  operat- 
ing its  railroad  from  the  city  of  Leavenworth  to  Lawrence. 

"Seventeenth.  That  the  ground  occupied  by  the  aforesaid  railway 
company,  running  south  from  the  depot  in  Leavenworth,  was  formerly 
uneven,  and  only  passable  for  foot  passengers;  that  the  railroad  com- 
pany graded  said  ground,  making  it  level,  for  the  purpose  of  laying 
their  track,  and  that  in  so  doing,  in  conjunction  with  the  Missouri 
Pacific  or  Missouri  Biver  Railroad,  so  graded  said  ground  about  the 
width  of  two  hundred  feet  from,  and  running  parallel  with,  the  Mis- 
souri river  at  the  point  whereat  or  about  the  said  injury  ocoarred; 
and  that  there  was  a  space  of  level  ground  between  the  Pacific  tracks 
and  the  Kansas  Pacific  Railway  tracks,  of  fifty  feet,  upon  which 
*48  foot  passengers  could  walk  at  *the  said  point;  and  that  on  the 
west  side  of  the  Kansas  Pacific  track,  and  running  parallel 
thereto,  was  a  road  that  was  passable  for  wagons  and  teams.  Said 
road  was  about  thirty  or  forty  feet  wide,  and  bounded  on  the  west  by 
^  precipitous  bluff  about  fifty  feet  high.  Said  road  ran  south  about 
one  thousand  feet  from  the  depot,  and  was  used  at  and  previous  to 
the  time  of  the  plaintiff*s  injury  as  a  thoroughfare  by  which  the  pub- 
lic passed  to  the  ferry  across  the  Missouri  river,  a  point  nearly  oppo- 
site the  landing  of  the  public  ferry  crossing  the  Missouri  river  be- 
tween Kansas  and  Missouri,  at  which  point  the  travel  o**ossed  the 
track  of  the  Kansas  Pacific  and  Missouri  Pacific  Railways  to  reach 
the  aforesaid  ferry. 
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'Eighteenth.  That  the  plaintiff  ooald  have  reached  the  ferzy  by 
keeping  west  of  defendant's  <  tracks '  to  a  point  directly  opposite  the 
feny-landing«  and  thence  east  across  said  railway,  not  more  than  ten 
feet  wide,  to  said  ferry. 

"Ninetesnth,  That  the  plaintiff  was  passing  upon  the  track  with  his 
head  down,  and  persons  near  by»  apprehending  that  he  was  in  danger, 
ealled  to  him  with  a  lond  voice  warning  him  of  his  daqger, — ^these 
persons  standing,  one  upon  the  cars  of  the  Missouri-Pacifio  Bail  way 
Company,  about  fifty  feet  away,  and  the  other  in  the  space  between 
the  tracks  of  the  Missouri  Pacific  and  the  Kansas  Pacific  Bail  ways; 
that  the  whistle  of  the  locomotive  of  the  Missouri  Pacific  Bailway  was 
blown,  which  was  about  one  hondred  feet  from  the  plaintiff;  that  hi^ 
attention  was  not  attracted  by  the  signals  of  warning,  nor  did  he  look 
Qp,  bat  kept  in  the  same  position,  with  head  bent  forward  until  he 
was  s(raok  in  the  back  by  the  *  bumper '  or  *  drawhead '  of  the  rear 
ear  upon  the  end  next  to  him,  when,  from  the  force  of  the  blow  he 
fell  forward,  when  the  train — ^two  passenger  cars,  one  baggage  car,  r 

mi  the  engine  and  tender — passed  oyer  him.  '^, 

''Twentieth.  That  the  defendant's  train  was  nandled  on  the  day  of  % 

the  injury  in  the  usual  manner  in  which  said  train  Was  handled  while 
backing  up  to  be  switched  and  left  on  the  side  track.  The  train  was 
inxsharge  of  the  yard-master,  and  neither  he  nor  any  of  the  persons 
on  the  train  knew  the  plaintiff  was  upon  the  track,  and  in  the  way 
of  the  train,  until  after  his  injury. 

""Twenty-Jirst.  That  on  the  twenty-first  of  October,  1863,  the  coun- 
cil of  the  city  of  Leavenworth  passed  an  ordinance  laying  out  a  street 
called  <  Water  Street,'  and  there  is  no  evidence  that  anything  more 

was  done  in  the  premises  by  the  authority  aforesaid. 
'49     *"We  the  jury,  find  for  the  plaintiff,  and  assess  his  damages 
at  five  thousand  dollars*" 

Before  the  jury  was  discharged,  the  defendant  requested  in  writ- 
ing that  the  court  direct  the  jury  to  make  farther  findings  of  fact, 
which  was  refused.  The  motion  for  a  new  trial  was  duly  made  by 
the  defendant,  and  overruled,  and  defendant's  motion  for  judgment 
was  also  overruled.  The  court  rendered  a  judgment  in  favor  of  Pointer, 
upon  such  special  verdict^  for  the  sum  of  five  thousand  dollars,  and 
eosts  of  suit,  and  defendant  brings  its  petition  in  error  in  this  court. 

Upon  this  case  two  principal  questions  arise :  First,  is  such  neg- 
ligence shown  on  the  part  of  the  company  as,  independent  of  the  con- 
duct of  Pointer,  will  render  it  liable  fpr  the  damages  sustained?  and, 
fecond,  does  there  appear  such  contributory  negligence  on  the  part  of 
Pointer  as  will  defeat  his  recovery  ? 

With  the  first  question  we  have  little  trouble.  The  jury  found 
Bpeoifieally  (twelfth  finding)  that  the  injury  was  caused  by  the  gross 
negligence  of  the  company,  and  if  we  turn  to  the  other,  findings  in 
^hioh  the  circumstances  of  the  injury  are  narrated,  or  to  the  testi- 
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mony  in  the  case,  the  whole  of  which  id  before  as,  we  find  ample  war- 
rant for  this  finding.  A  train  consisting  of  two  passenger  and  one 
baggage  oar,  a  tender,  and  locomotive,  is  started  backward  over  a 
public  crossing,  in  a  populous  city,  with  the  brake  on  the  engine  out 
of  repair  and  useless,  with  no  brakeman  at  any  ot  the  other  brakes 
on  the  train;  with  but  three  persons  on  the  train,  and  all  of  them  in 
the  locomotive;  with  no  flag-man  on  the  rear  end  of  the  train,  or  at 
the  crossing,  to  give  warning  to  persons  on  the  track,  or  to  the  en- 
gineer, without  the  blowing  of  a  whistle,  (though  with  the  ringing  of 
a  bell,)  and  along  a  track  which  from  the  locomotive  could  not  be 
seen  for  a  distance  of  forty  or  fifty  feet  from  the  rear  of  the  train. 
Add  to  this  that  there  was  at  the  time  much  noise  other  than  that 
made  by  the  train,  and  we  think  a  jury  might  properly  say  there  was 
gross  negligence.  ^ 

The  other  question  is  embarrassing  and  difficult.  By  the  thir- 
*50      teenth  finding  the  jury  say  "that  the  plaintiff  was  guilty  of  *neg- 

ligence  contributing  to  the  injury."  Did  they  mean  thereby 
such  negligence  as  will  defeat  a  recovery?  Do  the  facts,  as  shown 
by  the  other  findings,  or  the  evidence,  disclose  such  negligence  ?  As  a 
general  rule,  whenever  the  word  "negligence''  is  used  without  any 
qualifying  term,  we  understand  that  ordinary  negligence  ii^  meant ; 
and  where  the  triple  distinctions  of  slight,  ordinary,  and  gross  negli- 
gence are  recognized,  as  in  this  state,  ordinary  negligence  on  the  part 
of  the  plaintiff  will,  except  perhaps  in  the  case  of  wanton  and  willful 
injury,  defeat  a  recovery.  It  is  settled  in  this  state  that  where  the 
negligence  of  the  plaintiff  is  but  slight,  or  only  remotely  contributing 
to  the  injury,  it  will  not  defeat  a  recovery.  Union  Pac.  B.  Co.  v. 
Bollins,  5  Kan.  *167;  Sawyer  v.  Sauer,  10  Kan.  *46Q.  It  seems  to 
us  also  correct  to  hold  that  the  onus  probandi,  as  to  the  negligence  of 
the  plaintiff,  is  on  the  defendant;  that  if  the  record  shows  negligence 
on  the  part  of  the  defendant,  and  is  silent  as  to  the  conduct  of  the 
plaintiff,  it  makes  out  a  case  for  recovery.  We  are  aware  of  con- 
trary decisions,  and  that  in  some  states  it  is  held  that  the  burden  is 
on  the  plaintiff  to  show  affirmatively  that  he  exercised  due  care,  and 
vas  without  fault.  But  if  it  is  shown  that  a  party  has  done  wrong, 
and  caused  injury  thereby,  is  not  2^  prima  facie  case  for  compensation 
made?  Logically,  the  wtong-doer  should  always  compensate,  and 
the  wrong  and  the  injury  always  entitle  to  relief.  When  the  wrong 
of  both  parties  contributes  to  the  injury,  the  law  declines  to  appor- 
tion the  damages,  and  so  leaves  the  injured  party  without  any  com- 
pensation. This  is  not  strictly  justice.  The  wrong-doer  causing 
injury  ought  not  to  be  released  from  making  any  compensation,  simply 
because  the  injured  party  is  also  a  wrong-doer,  and  helped  to  produce 
the  injury.  But  many  considerations,  especially  the  difficulty  of  cor- 
rectly apportioning  the  damages,  and  determining  to  what  extent  the 
wrong  of  the  respective  parties  was  instrumental  in  causing  the  injury, 


I 


KA1I8AB  PAC.  BY.  CO.  9.  I>OIKTEB.  '49 

upheld  the  role  so  aniversally  reeognized  that  where  the  wrong,  the 

negligence,  of  both  parties  contributes  to  the  injuy,  the  law 
*51      will  not  *affoird  any  relief,    fiat  if  ihe  wrong-doer  onght 

always  to  compensate  for  the  injury  he  has  wrought,  and  is 
relie?ed  from  the  obligation  to  compensate  only  by  the  fact  that  the 
wrong  of  the  injured  party  helped  to  cause  the  injuiy,  it  is  incumbent 
on  bim  to  show  such  wrong.  It  is  matter  of  defense,  to  aToid  the 
eonseqnencee  of  his  own  wrong.  In  the  case  of  the  Union  Pac.  B. 
Go.  v.  Hand,  7  Kan.  *888»  the  question  was  incidentally  noticed, 
and  the  intimation  was  in  favor  of  the  views  herein  expressed.  See, 
also,  Shear.  &  B.  Neg.  §§  48,  44,  and  cases  cited  in  notes,  and  the 
late  ease  of  Bailroad  C^.  v.  Gladmon,  15  Wall.  401,  where  the  supreme 
court  of  the  United  States  lay  down  the  rules  as  given  above.  It 
seems  to  us  to  follow  from  this  that,  where  the  special  verdict  shows 
an  injury  caused  by  the  gross  negligence  of  the  defendant,  a  recovery 
most  be  sustained,  unless  it  is  also  apparent  that  there  was  such  con-  ^ 

tribatory  n^ligence  as  to  relieve  the  defendant  of  responsibility;  and 
thst,  where  it  is  uncertain  whether  such  negligence  is  apparent,  the 
doubt  must  be  resolved  against  the  defendant.  "N 

In  this  case  negligence  and  contributory  negligence  were  not  mat- 
ters eollateral  and  subordinate  to  the  main  issue,  but  were  the  vital 
and  principal  questions.  To  them  the  attention  of  counsel  was 
mainly  directed.  The  degree  (rf  negligence  essential  to  defeat  a  re- 
eoveiy  had  been  already  settled  by  this  court,  and  was  doubtless 
bown  to  counsel.  The  instructions  are  full  of  references  to  the  dif- 
ferent degrees  of  negligence.  The  jury  specified  in  their  verdict  the 
degree  of  negligence  of  which  they  found  the  defendant  guiHy,  and 
declare  that  it  was  the  immediate  cause  of  the  injury.  If  any  of  the 
findings  were  not  sufficiently  definite  and  certain,  either  party  could 
ha?e  called  the  attention  of  the  court  to  it  before  the  discharge  of  the 
jnry,  and  had  it  made  so.  Arthur  v.  Wallace,  8  Kan.  *267.  And  if 
the  party  whose  interest  it  is  to  have  it  made  definite  and  certain 
fails  to  do  so,  the  omission  will  be  taken  against  him  in  the  con- 
stmetion  of  the  finding.     At  the  time  this  verdict  was  returned,  the 

company  objected  that  it  was  partial,  incomplete,  and  incon- 
*5S     sistent,  *and  specified  a  number  of  points  in  which  it  desired 

corrections,  bat  said  nothing  as  to  this  thirteenth  finding.  It 
appeared  to  be  content  with  it.  Turning  now  to  the  verdict,  and  we 
find  that  after  the  separate  findings  of  fact,  and  as  a  part  of  the  ver- 
dict, the  jury  return  as  follows:  '^We,  the  jury,  find  for  the  plaintiff, 
and  assess  his  damages  at  96,000.'"  It  appears  from  this  that  the 
jury  did  not  mean  by  the  thirteenth  finding  to  attribute  to  the  plain- 
tiff soeh  a  decree  of  negligence  as  would  defeat  his  recovery.  They 
intended  only  such  slight  negligence,  or  negligence  so  remotely  con- 
^nljntory  to  the  injury,  as  was  consistent  with  his  right  to  compen- 
iation.    It  may  be  said  that  this  was  in  effect  a  general  verdict^  and 
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that  this  the  jury  wiare  not  at  liberty  to  return  whero  a  special  verdict 
had  been  ordered.  This  may  all  be  true;  but  it  does  not  afFect  the 
question  we  are  now  considering,  via.»  the  intent  of  the  jury.  They 
failed  to  specify  the  degree  of  negligence  of  the  plaintiff.  What  de- 
gree did  they  intend?  luid  upon  this  question  of  intent  this  quasi 
general  verdict  strongly  bears. 

Nor  can  it  be  argued  that  this  general  finding  was  returned  in  ig- 
norance of  the  law,  and  that  the  jury  must  have  supposed  that  the 
mere  negligence  of  the  defendant  gave  a  right  to  recovery  indepen- 
dent of  the  conduct  of  the  plaintiff.  By  the  first  instruction,  given 
at  the  instance  of  the  plaintiff,  they  were  told  subst^tially  that  the 
plaintiff  could  not  recover  if  the  injury  resulted  from  his  own  negli- 
gence, but  that  slight  negligence  on  his  pait  would  not  defeat  a  recov- 
ery. To  a  similar  effect  is  the  third  instruction,  given  at  the  like 
instance.  These  instructions,  and  the  general  finding,  point  clearly 
to  the  intention  of  the  jury  in  the  thirteenth  finding,  and  show  that 
they  contemplated  only  that  slight  negligence  which  is  consistent  with 
the  right  to  compensation. 

Again,  it  seems  that  the  last  instruction,  given  at  the  instance  of 
the  defendant,  throws  some  light  upon  this  question.  That  instruc- 
tion is  as  follows :  "The  fact  that  persons  were  upon  the  track  or  yard 
of  the  defendant  before  was  no  license  to  the  plaintiff  to  be  there* 
"^53  and  was  no  justification  for  the  plaintiff  being  there;  *and  he 
was  guilty  of  negligence  for  being  on  the  track,  if  the  jury  find 
that  he  was  on  the  track." 

As,  without  dispute,  the  plaintiff  was  on  the  track  when  struck  by 
the  train,  of  course  the  jury  could  not  find  other wiae  than  that  he  was 
guilty  of  negligence.  It  is  unnecessary  to  inquire  whether  this  be 
good  law  or  not,  for  surely  it  is  a  proposition  of  which  the  railroad 
company  has  no  cause  of  complaint.  It  is  enough  now  that  it  serves 
to  indicate  upon  what  the  thirteenth  finding  was  based.  As  it  was 
an  open  question  whether  the  place  of  the  accident  was  a  public 
crossing,  it  can  hardly  be  that  the  court  intended  to  say  to  the  jury 
that,  though  this  was  a  public  crossing,  the  presence  of  the  plaintiff 
on  the  track  was  such  ordinary  contributory  negligence  as,  notwith- 
standing the  gross  negligence  of  the  railroad  company,  would  defeat  a 
recovery.  It  seems  to  us,  therefore,  that  the  jury  intended  by  this 
thirteenth  finding  only  such  slight  negligence  as  does  not  bar  the  right 
to  compensation. 

But  the  solution  of  this  question  by  no  means  removes  the  difficul- 
ties in  deciding  the  case.  It  is  earnestly  insisted  by  counsel  that  the 
facts  in  reference  to  the  conduct  of  the  plaintiff,  (defendant  in  error,) 
as  they  appear  from  the  other  findings,  as  well  as  from  the  testimony, 
show  that  culpable  negligence  on  his  part  which  will  relieve  the  com* 
pany  from  responsibility.  It  seems  to  us  matter  of  great  doubt,  as 
we  read  the  conduct  of  the  plaintiff  as  n(arrated  either  m  the  findings 
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OT  the  testimony,  whether  thid  claim  of  ooonsd  is  not  oorreot»  and 
whether  plaintiff  was  not  so  negligent  as  not  to  be  entitled  to  eom- 
pensation;  and,  perhaps,  this  doubt  is  our  best  justifieation  for  up- 
holding the  verdict.  This  question  of  negligence  is  said  to  be  a  mixed 
question  of  law  and  fact.  When  the  facts  are  dispatedi  it  makes  a 
question  for  the  jury;  when  the  facts  are  undisputed,  and  but  one 
deduetion  is  to  foe  drawn  from  them,  there  is  simply  a  question  of  law 
for  the  court;  but  where  the  facts,  though  undisputed,  are  such  that, 
vhen  taken  singly  or  in  combination,  different  minds  will  eome  to  dif- 

ferent  conclusions  as  to  the  reasonableness  and  care  of  the  par- 
*54     ty's  conduct,  *tbe  question  is  one  whiob  may  properly  be  left 

to  the  determination  of  the  jury.  Railroad  Go.  v.  Stout,  17 
WaU.  657;  Detroit  &  W.  R.  Co.  v.  Van  Steinburg,  17  Mich.  99.  In 
this  case  thred  separate  juries  have  found  for  the  plaintiff,  and  that, 
notwithstanding  any  imputations  that  could  be  made  on  his  conduct, 
he  was  entitled  to  compensation.    While  we  are  not  disposed,  even  if  . 

ilwere  possible,  to- avoid  any  responsibility  that  properly  belongs  to  /^ 

as,  or  leave  with  a  jury  the  burden  of  determining  questions  which  | 

we  oaght  to  decide,  and  while  we  should  never  permit  the  perpetra-  ^ 

tioQ  of  a  glaring  wrong  upon  a  party,  no  matter  how  many  successive 
jaries  should  attempt  it,  yet  the  unanimous  judgment  of  thirty-aix  in- 
telligent, candid  men  as  to  the  reasonableness  and  care  of  a  party's 
condoct  at  the  tioAe  of  an  injury  ought  to  have  no  little  weight  with  us. 
We  have  outlined,  in  considering  the  first  question,  the  conduct  of 
the  oompany.  A  similar  outline  is  proper  as  to  that  of  the  plaintiff. 
It  appears  that  there  is  a  space  south  of  the  old  depot  in  Leavenworth 
aboat  1,000  feet  in  length,  and  200  feet  in  width,  shut  in  between  the 
Missouri  river  on  the  east,  and  a  steep  bluff  on  the  west.  At  the  lower 
end  of  this  space  was,  at  the  time  of  this  injury,  and  had  been  for 
years,  a  grist-mill  built  against  the  bluff,  and  also,  at  times,  the  land- 
ing place  of  the  ferry-boat.  The  boat  chang^  the  landing-place  from 
time  to  time  to  accommodate  itself  to  the  different  changes  of  the 
water,  so  that  only  part  of  the  time  did  it  land  at  or  near  this  space. 
Over  this  space  the  Missouri  Pacific  Railroad  and  this  defendant  had 
constructed  four  or  five  tracks,  which  were  used  in  the  making-up  of 
the  trains;  the  tracks  of  the  Missouri  Pacific  road  being  next  the 
river,  and  those  of  the  defendant  near  the  bluff.  At  the  north-west 
corner  of  this  space  two  streets  came  together,  and  prior  to  any  occu- 
pation by  the  railroad  companies  the  city  had  passed  an  ordinance 
for  the  opening  of  a  street  from  the  junction  of  these  streets  south- 
ward over  this  ground.     But  nothing  more  had  been  done  towards 

securing  the  appropriation  of  the  ground  for  street  purposes. 
*55     Both  before  and  suo*sequent  to  the  occupation  by  the  railroad 

companies,  and  at  the  time  of  this  injury,  there  was  a  traveled 
way  frooi  the  junction  of  the  streets  across  this  space,  and  over  the 
tracks  of  the  companies  at  the  ferry-landing,  and  the  traveled  way, 
the  plaintiff  was  going  to  the  ferry  at  the  time  he  was  run  over.     Be- 
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tween  the  tracks  there  was  ample  space  and  level  ground  for  one  to 
walk  m  safety,  and  west  of  this  defendant's  track,  and  close  to  the 
bluff,  was  a  carriage-way,  which  ran  along  the  whole  length  of  the 
space,  and  crossed  the  track  at  right  angles  at  the  mill.  The  plain* 
tiiff  could  have  walked  along  this  carriage-way,  or  between  the  tracks, 
and  been  out  of  danger,  except  at  the  very  moment  of  crossing.  In- 
stead of  doing  this,  he  got  onto  the  track  at  about  the  junction  of  the 
two  streets,  and  walked  southward  on  it  towards  the  ferry.  At  the 
time  he  gol  onto  the  track  he  looked,  and  no  train  was  in  motion* 
As  he  passed  down  the  track  the  defendant's,  train  started  out  from 
the  depot,  and  the  engineer  on  the  Missouri  Pacific  train,  seeing  plain* 
tiff's  danger,  whistled  to  alarm  him,  and  the  yard-master  of  the  Mis- 
souri Pacific  Company  shouted  and  tried  to  attract  his  attention,  bat 
in  vain. 

From  this  outline  it  can  but  be  seen  that  the  plaintiff  was  guilty  of 
some  negligence;  that  he  did  not  act  with  the  highest  prudence.  In- 
deed, as  before  remarked,  honest  minds  might  well  differ  as  to 
whether  his  negligence  was  not  so  great  as  to  disentitle  him  to  relief. 
In  comparing,  however,  the  conduct  of  the  two  parties,  it  will  be  gen- 
erally conceded  that  the  negligence  of  the  company  was  of  a  higher 
degree  and  a  grosser  character  than  that  of  the  plaintiff.  This  case 
must  be  distinguished  from  those  where  a  party  approaches  and 
crosses  a  track  without  looking  to  see  whether  any  train  is  coming; 
for  here  the  plaintiff  looked,  and  not  only  did  he  see  no  train  coming, 
but  in  fact  there  was  none.  The  train  started  after  he  got  on.  Nor 
must  it  be  confounded  with  those  cases  in  which  the  injury  occurs  on 
ground  in  the  exclusive  occupation  of  the  railroad  company.  It  was  on 
ground  of  which  the  public  and  the  company  were  in  joint  occu- 
*66  pation ;  on  ground  which,  without  objection  by  the  com*pany, 
the  public  was  occupying  and  using  as  a  street,  over  which 
the  plaintiff  was  then  passing  on  his  usual  way  to  his  home,  on  the 
east  side  of  the  river.  For  a  case  which,  while  its  facts  are  not  alto- 
gether similar,  has  many  elements  in  it  to  make  it  a  most  appropriate 
citation  in  this,  see  Butler  v.  Milwaukee  &  St.  P.  By.  Co.,  28  Wis. 
489.  See,  also,  Bailway  Go.  v.  Whitton,  18  Wall.  270.  It  seems  to 
us,  after  a  full  and  careful  examination  of  this  case,  that  the  judgment 
must  be  affirmed. 

Other  objections  are  made  by  the  learned  counsel  for  plaintiff  in 
error,  but  they  are  of  minor  importance.  The  record  is  voluminons, 
and  many  exceptions  were  taken.  But  this  case  has  been  once  be- 
fore to  this  court,  and  a  judgment  in  favor  of  the  plaintiff  reversed, 
(Kansas  Pae.  By.  Go.  v.  Pointer,  9  Kan.  *620;)  and  only  such  errors 
as  are  clearly  prejudicial  to  the  substantial  rights  of  the  plaintiff  in 
error  should  be  regarded.  • 

The  judgment  will  be  affirmed, 

(All  the  justices  concurring.) 
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XOnON  FOB  BBHBABIXG. 

The  foregoing  opinion  was  filed  December  22, 1874.  On  the  seoond 
of  January,  1876,  the  railway  company  tiled  a  motion  for  reargnment 
and  review.  Said  motion  was  beard  at  the  January  Term,  .1875,  of 
this  eoort,  and  was  argued  orally  by  J.  P.  Usher  and  T.  A.  Hard  on 
the  part  of  the  railway  company. 

J.  P.  U$her  and  T.  A .  Htnrd,  in  support  of  the  motion. 

It  seems  to  us  that  this  court  has  mistaken  and  misapprehended 
the  facts  in  this  case,  as  shown  by  the  record.  The  decision  aflSrming 
the  judgment  npon  the  ground  that  the  "general  finding"  of  the  jnry 
gave  character  to,  limited  and  controlled  the  9p$eialjmd%ng$  of 
*57  fa€t$  has  operated  a  com*plete  surprise  jupon  plaintiff  in  error; 
the  ruling  in  this  reepeot  being  contrary  to  and  a  departure  from 
the  well-settled  rules  of  law.  The  record  shows  that  plaintiff  in  error 
demanded  a  special  verdict.  It  was  error  to  receive  a  general  verdict 
over  the  objection  of  the  plaintiff  in  error.  The  record  shows  that 
pluutiff  in  error  moved  the  court  to  strike  out  the  general  finding, 
and  that  the  said  court  overruled  the  motion.  It  was  error,  and  this  * 
eoort  has  overlooked  the  record  in  that  particular.  N 

Twelve  distinct  objections  to  the  verdict  by  plaintiff  in  error  are  set 
OQt  in  the  record.  These  were  made  before  the  jury  was  discharged, 
and  the  court  was  requested  to  require  the  jury  to  make  the  proper 
findings,  which  request  was  overruled  and  exceptions  taken.  This 
court  evidently  overlooked  the  record  in  this  particular,  to  the  preju- 
dice of  plaintiff  in  error,  for  the  thing  was  done  which  this  court 
decides  ought  to  have  been  done,  and  holds  the  plaintiff  in  error  preju- 
dieed  because  it  was  not  done. 

Again,  ibis  court  erroneoasly  assumed  and  held  that  there  was  a 
Btieet-crossing  where  this  accident  happened.  The  verdict  is  con- 
tradictory on  this  subject.  The  seventh  and  twenty^first  findings  are 
in  conflict.  All  the  evidence  tending  to  prove  a  right  in  the  public 
to  pass  there  was  objected  to,  which  objections  have  not  been  passed 
apoD  by  this  court,  but  it  is  taken  for  granted  and  decided  that  Pointer 
was  injured  at  a  public  crossing,  which  is  not  true. 

The  decision  of  this  court  in  this  cause  upon  the  question  of  con- 
tributory negligence  is  so  great  a  departure  from  the  established  rules 
of  law  as  to  deprive  corporate  and  other  unpopular  suitors  of  all  pro- 
tection by  the  courts.  With  profound  respect  for  the  court,  we  are 
compelled  to  say  that  we  believe  a  great  mistake  has  been  made,  and 
injustice  done.  Upon  the  trial  of  the  cause  in  the  court  below,  and 
at  its  very  commencement,  a  special  verdict  was  demanded.  This 
court. has  often  decided  that  the  right  to  such  verdict  could  not  be 
denied,  and  in  the  case  of  National  Bank  v.  Peck,  8  Kan.  *661,  the 
office  of  a  special  verdict  is  remarkably  well  stated.  The  ver- 
*58  diet  in  *thi8  case  contains  a  special  and  a  general  verdict,  upon 
which  general  verdict  a  stress  has  been  laid.  Indeed,  it  may 
be  said  to  be  the  turning-point  in  the  case,  and,  in  our  opinion,  the 
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decision  of  the  court  changes  the  plain  meaning  of  the  thirteenth 
finding.     Now,  we  think  all  will  agree  that  the  clanse  of  general  ver- 
dict should  have  been  struck  out  upon  the  motion  of  plaintiff  in  er- 
ror.    Generally  and  specifically  the  district  court  was  besoagfat  to 
make  this  verdict  conform  to  and  be  a  special  verdict*     On  the  record 
all  this  appears.     The  court  was  specially  requested  to  instraet  the 
jury  to  amend  the  last  finding  in  their  verdict  so  as  to  change  the 
same  from  the  form  of  a  ''general  fiuding,"  and  to  read,  ''That  if 
plaintiff  is  entitled  to  judgment  upon  the  foregoing  facts,  we  find  for 
plaintiff,  and  assess  his  damages  at  $5,000."     That  applicatioxi  the 
district  court  overruled,  and  the  defendant  excepted.     And  here  we 
earnestly  ask,  what  authority  or  right  existed  in  the  trial  ooart  to  re- 
ceive anything  else  from  the  jury  than  a  lawful  special  verdict?    The 
last  finding  was  not  a  finding  of  any  fact,  and  it  ought  not  to  have 
any  weight  in  a  special  verdict.     In  the  case  of  People  v.  Williams- 
bargh  Turnpike  Co.,  47  N.  T.  586,  the  jury  found  several  special 
findings  upon  which  the  court  dii^ected  a  general  Verdict,  and  the 
court  of  appeals  decided  that  the  findings  were  defective,  and  said : 
"The  defects  cannot  be  cured  by  intendment.     Where  the  verdict  i$ 
special  the  jury  cannot  be  presumed  to  have  found  more  than  is  specified 
in  their  verdict.*'     And  see  Fraschieris  v.  Henriques,  6  Abb.  Pr*  (N. 
S.)  263;  Foster  v.  Jackson,  Hob.  58.     It  is  one  of  the  maxims  of 
the  law,  old  as  the  law  itself,  which  we  hope  is  not  yet  obliterated  in 
Kansas,  that ''where  the  court  cannot  take  judicial  notice  of  the  fact, 
it  is  the  same  as  if  the  fact  had  not  existed."     Under  this  maxim,  in 
Broom,  Leg.  Max.  marg.  p.  164,  the  author  says :    '*So  on  writ  of  er- 
ror for  error  in  law,  the  court  will  not  look  out  of  the  record ;  and,  on 
a  special  verdict,  they  will  neither  assume  a  fact  not  stated  therein, 
nor  draw  inferences  of  facts  necessary  for  the  determination  of  the  case 
from  other  statements  contahied  therein,'*    The  decision  in  ttiis 
*59      ^Pointer  case  is  directly  in  conflict  with  this  maxim.     It  is  as 
certainly  so  as  it  is  possible  for  the  human  mind  to  compre- 
hend.    Certainly,  this  court  does  not  mean  to  put  itself  in  conflict 
with  aU  authority.     In  a. former  case  in  this  court,  that  of  McGonigle 
V.  Gordon,  11  Kan.  *167,  a  general  finding  was  wholly  ignored  by 
this  court;  and  we  could  have  hardly  expected  a  resort  to  an  irregular 
general  verdict  in  this  case  to  sustain  a  judgment  upon  an  intendment 
imagined  to  be  found  in  such  general  verdict,  which  was  erroneously 
allowed  to  have  a  place  in  the  special  verdict.     The  quotation  from 
47  N.  Y.  shows  that  in  the  judgment  of  the  court  of  appeals  that  could 
not  be  done. 

We  insist  that  if  such  general  verdict  is  to  make  any  figure  in  this 
case  now,  we  were,  entitled  to  a  new  trial,  because  it  was  allowed  to 
be  returned  in  the  special  verdict.  We  exclaim.  What  kind  of  justice 
is  it  that  allows  a  jury  to  return  a  general  verdict  against  the  law, 
and  our  sturdy  opposition  from  first  to  last,  and  that  same  verdict 
invoked  to  sustain  a  judgment !     We  cannot  believe  the  court  fully 
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eomprehendedy  and  we  fain  believe  it  mnst  have  overlooked,  that  we 
stroTe  to  purge  from  the  verdict  this  improper  finding.  We  cannot 
avoid  asking,  Wat  this  general  finding  justified  by  the  law  ?  Did  the 
defendant  company  object  and  protest  against  it?  Were  its  objec- 
tions disregarded?  Did  the  trial  court  err  in  doing  so?  And  would 
this  court,  upon  the  verdict,  if  shorn  of  that  illegal  general  verdict, 
have  pronounced  the  judgment  it  has  ?  In  all  sincerity  and  fairness, 
mast  not  all  these  inquiries  be  answered  in  favor  of  the  railroad  com- 
pany ?  •  We  have  shown  that  the  general  verdict  could  not  be  resorted 
to  to  abate  from  the  force  and  meaning  of  the  other  parts  of  the  ver- 
dict, but  we  ought  not  to  be  put  to  that  argiiment,  because  in  all  fair- 
ness and  justice  that  clause  of  general  finding  should  have  been  struck 
from  the  record;  and  if  the  plaintiff,  Pointer,  claimed  that  the  com- 
pany was  guilty  of  great  negligence^  and  he  of  but  slight,  it  was  his 
doty  to  ascertain  from  the  jury  whether  they  so  intended  to  find,  and 
that  in  direct  words,  leaving  nothing  to  inference*  There  is 
*60     no  am^biguity  whatever  in  the.  thirteenth  finding.     The  jury  A 

found  that  the  plaintiff,  was  guilty  of  negligence  contributing  to 
the  injury,  a  finding  of  unqualified  '* negligence."     There  is  no  oc- 
easion  to  resort  to  other  parts  of  the  .verdict  to  learn  what  these  words 
mean;  and  it  does  seem  remarkable  to  us  that  we  could  be  admonished 
that  if  we  did  not  understand  this  to  be  a  finding  of  slight  negligence 
on  the  part  of  Pointer,  we.  should  have  made  further  inquiry  of  the 
jury  what  they  meant.     The  only  difference  in  the  two   findings, 
twdfth  and  thirteenth,  one  for  the  plaintiff  and  the  other  for  the  de- 
fendant, is  in  the  use  of  the  word  "gross"  launched  against  the  com- 
pany.    This  word  is  said  by  Bedfield  to  be  a  vituperative  epithet,  (2 
fiedf.  Bys.  201,  202;)  and  if  we  go  to  the  very  marrow  of  the  case, — 
the  accident  itself, — we  have  only  to  borrow  the  words  of  the  excheq- 
uer court  in  Ireland  to  show  that  there  was  no  culpability  on  the  part  of 
the  defendant  below,  even  within  the  present  decision  of  this  court. 
We  quote  from  section  23,  p.  202,  Bedf.  Bys. :    "The  plaintiff  cannot 
recover  unless  the  injury  is  caused  by  the  negligence  of  the  defendant, 
nor  even  then  if  he  has  so  far  contributed  to  the  accident,  by  want  of 
ordinary  care,  that  but  for  that  the  accident  would  not  have  hap- 
pened."  It  is  admitted  by  everybody  that  Pointer  was  negligent  in 
going  onto  the  track,  and  walking  along  it.     He  had  no  right  there, 
li  he  had  not  been  on  the  tract,  he  would  not  have  been  hurt.     If  he 
had  used  ordinary  care  in  listening  or  watching  for  the  train,  be  would 
not  have  been  hurt. ,   See  Finlayson's  Case,  1  Dill.  579.     Why  is 
ne^^igence  imputed  to  the  company  for  moving  its  train  where  there 
lias  noise,  and  no  imputation  upon  Pointer  for  goiivg  upon  the  track 
at  such  time?.    Why  is  complaint  made  of  the  company  for  not  hav- 
ing a  watchman  upon  the  rear  end  of  the  train  when  its  bell  was  rung, 
a  whistle  was  blown,  and  men  standing  close  at  hand  shputed  to 
Foiutar  to  get  off  thotracli?    Why  is  the  company  complained  of  for 
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operating  its  train  on  that  day  in  the  manner  it  did,  when  the  train 

had  been  thus  operated  ever  since  the  road  had  been  bailt? 
*61  *We  will  not  conceal  from  the  court  the  surprise  whioh  this 
decision  has  occasioned.  We  are  constrained  to  say  that  the 
most  appalling  consequences  may  be  expected  to  flow  from  it.  In 
cases  where  negligence  is  the  issue,  and  the  defendant  an  unpopular 
suitor,  this  decision  cuts  to  the  bone.  The  trial  court  under  it  will 
be  bound  to  instruct  the  jury  that  if  they  believe  from  the  evidence 
that  the  injury  to  plaintiff  was  caused  by  the  gross  negligence  of  the 
defendant,  though  the  plaintiff  was  guilty  of  negligence  contribniing 
to  the  injury,  the  jury  are  to  find  for  the  plaintiff.  So  everybody 
must  and  will  understand  the  decision.  We  do  not  believe  the  court 
intends  to  enunciate  any  such  principle  of  law.  But  we  think  the 
law  respecting  special  verdicts  is  that  the  jury  should  find  facts  only, 
leaving  the  court  to  apply  the  law;  that  mixed  questions  of  law 
and  fact  cannot  be  submitted  to  the  jury;  that  the  question  of  neg- 
ligence being  a  mixed  question  of  law  and  fact,  the  trial  court  had 
no  right  to  submit  that  question  to  the  jury  in  this  case.  If  the  jury 
make  findings  upon  questions  of  law,  or  upon  mixed  questions  of  law 
and  fact,  we  insist  that  it  is  the  duty  of  the  trial  court  to  strike  them 
outy  and  of  this  court  to  disregard  them.  We  understand  the  twelfth » 
thirteenth,  and  last  findings  to  be  questions  of  this  character,  and 
should  not  have  been  submitted  to  the  jury,  and  should  have  been 
stricken  from  the  verdict.  Our  first  instruction  asked  was  that  the 
jury  be  directed  to  find  facts  only.  The  first  innovation  upon  our 
theory  of  a  special  verdict  of  which  we  have  knowledge  was  upon  the 
trial  of  this  cause  before  appealed  to  this  court.  On  that  trial  and 
on  the  last  we  insisted  that  the  jury  should  be  directed  to  find  facts 
only.  We  insist  that  the  twelfth,  thirteenth,  and  last  findings  have 
no  right  to  be  in  this  verdict.  If  the  jury  can  find  these  mixed  ques- 
tions, then  the  judge  has  one  duty  only  to  perform,  and  that  to  de- 
termine from  the  facts  found  whether  the  jury  found  the  law  properly 
on  these  mixed  questions. 

If  the  three  findings  last  mentioned  be  expunged,  there  can  be 
"^62  no  question  but  that  the  defendant  below  is  entitled  to  *a  judg- 
ment upon  the  findings.  The  nineteenth  finding  alone  is  de- 
cisive of  the  case,  as  we  believe.  There  is  no  question  but  that  Pointer 
was  walking  easterly  upon  the  track,  and  after  he  went  upon  it  he 
never  looked  in  either  direction,  nor  took  the  least  precaution  for 
his  own  safety.  He  was  in  a  dangerous  place,  and  knew  it,  and  was 
bound  to  do  something  to  protect  himself  from  injury.  Having 
failed  to  do  this,  ought  he  to  recover?  See  a  case  tried  in  the  United 
States  circuit  court,  November  term,  1878,  of  Alcorn  v.  Pacific  B.  B., 
before  Judge  Dillon. 

When  this  cause  was  first  in  this  court  we  were  notified  that  if 
Pointer  was  on  a  street,  public  either  in  law  or  in  fact,  when  the  acci- 
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dent  ocoorredy  he  would  not  be  a  trespasser  upon  the  right  of  the  rail- 
way company,  so  as  to  relieve  the  oompany /rom  rectsonable  and  ordU 
nary  care  to  avoid  injuring  him*  This  court  now  starts  out  in  its  opin* 
ion  by  asserting  that  the  train  was  started  backwards  ''ot>er  a  public 
croiiing,'*  We  are  bound  to  say  there  is  no  warrant  lor  this  state- 
ment,  snd  we  have  a  right  to  the  judgment  of  the  court  whether  the 
e?idenoe  (which  necessarily  had  to  be  of  record  in  order  to  establish 
that, this  was  a  public  crossing)  did  establish  such  fact.  We  objected 
to  every  particle  of  it  from  first  to  last.  The  only  evidence  offered 
on  that  point  was  the  city  ordinance.  It  is  not  pretended  that  that 
ordinance  gave  the  public  any  right  to  enter  upon  the  premises. 
After  the  plaintiff  rested  his  case  without  any  testimony  of  assessment 
or  payment  of  damages,  the  defendant  moved  to  strike  the  copy  of 
the  ordinance  from  the  evidence,  and  again,  by  third  instruction,  that 
tbe  jury  should  disregard  the  ordinance.  The  court  erred  in  all  its 
rulings  and  decisions  respecting  the  ordinance.  It  left  the  jury  to 
give  some  effect  to  the  ordinance,  and  made  the  conflict  in  tbe  find- 
ings, there  being  no  evidence  that  there  was  any  such  street  in  law.  l. 
Wfts  there  a  street  in  fact  ?  The  evidence  that  was  offered  by  the  \ 
plaintiff  to  establish  that  point  did  not  prove  that  the  public  had  ever 
passed  where  this  man  was  injured  until  after  it  was  graded  by  the 
railroad  company.  It  was  in  fact  impassable,  and  whoever 
*63  ^passed  in  that  direction  before  tbe  railroad  was  built,  passed 
along  the  river  bank  at  a  distance  of  about  148  feet  eas^  of 
where  Pointer  was  injured.  We  refer  to  the  testimony  of  W.'  0. 
6oQld,  and  assure  the  court  that  if  a  reargnment  is  permitted,  we 
ean  make  good  our  assertion  that  there  was  no  street  public,  either 
inlaw  or  in  fact,  where  the  man  was  injured;  that  the  district  court 
ened  in  its  admission  and  rejectment  of  evidence  respecting  the  same, 
and  in  its  charge  to  the  jury;  that  the  whole  case  touching  the  street 
and  alleged  public  way  was  a  flagrant  assumption  which  the  jury  had 
no  light  to  find,  and  which  the  court  below,  according  to  every  priu- 
eiide  of  law,  was  bound  to  have  set  aside.  The  railroad  company 
proved  by  several  witnesses,  among  whom  were  the  yard-masters  of  the 
railroad  companies  in  charge  and  direction  of  the  tracks,  that  they 
warned  and  endeavored  to  keep  the  public  off  from  them.  There  was 
not  one  particle  of  evidence  to  the  contrary.  Tbe  injury  occurred  in 
tbe  vicinity  of  the  depot,  where  the  public  necessarily  had  to  come  to 
.  transact  its  business  with  the  company,  and  though  this  was  the  fact, 
yet  strangers  and  intruders  who  had  no  business  there  were  ordered 
off,  and  we  endeavored  to  have  the  jury  find  the  fact  that  it  was  so, 
and  especially  requested  tbe  court  to  have  them  find  that  fact,  and 
^icepted  to  this  decision,  and  are  not  a  little  astonished  to  find, 
in  the  opinion  of  this  court,  that  this  exception  was  of  minor  impor- 
tance, more  especially  when  the  court  plants  the  case  upon  the  grounds 
that  Pointer  was  at  a  public  crossing.  We  endeavored  to  have  the 
jory  find  the  exact  place  where  the  injury  occurred.     The  testimony 
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showed  that  it  was  sixty-fi^  feet  south  of  Chestnut  street,  tftid  at  no 
supposed  street  crossitig  at  all.  Almost  all  our  questions  propounded 
upon  the  coming-in  of  the  jury  had  reference  to  this  supposed  street 
in  one  way  or  another.  We  cannot  be  charged  with  having  omitted 
anything  in  respect  to  the  alleged  street,  by  which  it  should  be  con- 
ceded that  there  was  a  street  pablic  there,  either  in  law  or  in  fact. 

It  is  not  to  be  denied  that  half  the  battle,  by  the  former  decis* 
*64      ion  of  this  court,  depended  *upon  the  question  whether  Pointer 

was  in  point  of  fact  a  trespasser  at  the  time  and  place  "where 
he  was  injured.  The  court  in  its  opinion  now  in  question  has  taken 
it  for  granted  that  he  was  not.  It  supposes  thiit  the  injury  ocoorred 
upon  grounds  that  would  be  covered  by  Chestnut  street,  if  the  same 
was  protracted  to  the  river,  and  upon  its  crossing  at  Water  street, 
which  the  decision  supposes  to  have  there  been  lawfully  laid  out.  In 
short,  that  he  was  injured  upon  a  street  crossing,  where  the  parties  had 
equal  rights  to  be.  The  action  of  the  court,  in  taking  it  for  granted 
that  the  accident  occurred  at  a  public  street  crossing,  is  most  disas- 
trous to  the  plaintiff  in  error,  and  in  all  becoming  deference  we  do  pray 
the  court  to  grant  our  prayer  to  be  heard  upon  this  question. 

Bbbwer,  J.  On  a  motion  like  this  I  am  not  ordinarily  inclined  to 
write  an  opinion.  Nor  do  I  now  intend  to  go  over  the  ground  trav- 
ersed in  the  opinion  already  written.  I  merely  seek  to  guard  against 
certain  conclusions  which  counsel  erroneously  draw  from  that  opinion. 
And  first :  The  court  has  not  receded  from  the  proposition  laid  down 
in  the  case  of  Leavenworth,  L.  &  G.  R.  Co.  v.  Rice,  10  Kan.  *426, 
that  a  party  is  entitled  to  a  special  verdict,  (though  upon  the  law  as 
it  now  stands,  qucere,  see  Laws  1874,  c.  91,  p.  140.)  Nor  has  it  ques- 
tioned the  doctrine  that  special  matter  lawfully  found  prevails  over  a 
general  verdict.  Counsel  contend  that  the  last  finding,  wfiich  is  in 
the  form  of  a  general  verdict,  was  unlawfully  returned  by  the  jury, 
and  received  by  the  court ;  that  it  ought  to  have  been  stricken  out,  or 
amended,  on  the  motion  which  was  made;  and  that  with  that  out, 
the  conclusion  of  this  court  would  have  been  different.  I  am  inclined 
to  think  (and  as  Judge  Valsntine  contemplates  writing  out  his  views, 
I  am  here  expressing  my  own  opinion  without  consultation  with  the 
other  justices)  that  the  motion  should  have  been  sustained,  though 
the  statement  prepared  by  counsel  and  submitted  to  the  jury  as  the 

form  of  a  special  verdict  is  very  different  from  that  contem- 
*65       plated  by  the  statute,  *(Fir8t  Nat.  Bank  v.  Peck,  8  Kan.  *e^0,} 

and  more  resembles  a  finding  upon  particular  questions  of 
fact,  which  is  proper  only  in  conjunction  with  a  general  verdict.  But 
even  if  the  finding  had  been  stricken  out  or  amended,  as  suggested, 
its  influence  would  have  been  the  same  upon  the  mind  of  the  court. 
It  was  used  by  us  simply  as  throwing  light  on  the  intention  of  the 
jury  in  the  thirteenth  finding,  and  in  no  degree  for  the  purpose  of 
overriding  that  intention.     The  intention  of  a  jury  is  to  be  sought  in 
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a  speoial  verdict,  as  the  intention  of  a  party  executing  any  other  in- 
strament.  WhiU  do  they  mean  by  this  collection  of  words,  which 
they  have  returned  as  a  special  verdict  ?  is  always  the  first  question. 
And  anything  which  throws  light  upon  that  meaning  is  proper  mat- 
ter of  consideration.  Thus  and  thus  only  was  this  last  finding  used. 
It  was  an  expression  from  the  jury.  Whether  ruled  out  or  in  by  the 
court,  it  was  still  the  same  expression  from  the  jury.  If  without  any 
saeh  finding  the  record  disclosed  the  fact  that  the  foreman  of  the  jury, 
in  the  presence  and  with  the  apparent  assent  of  his  fellows,  and  upon 
the  return  of  the  verdict,  had  stated  to  the  court,  "we  mean  by  the 
thirteenth  finding  slight  negligence, "  could  it  be  doubted  that  such 
eirenmstance  would  and  ought  to  have  great  weight  with  us  in  de- 
termining the  intention  of  the  jury?  It  was  not  the  province  of  this 
eoQrt  to  first  examine  the  evidence  as  it  appeared  in  the  record,  and 
form  our  conclusions  as  to  the  negligence  of  the  plaintiff,  and  then 
seek  to  reconcile  the  finding  with  those  conclusions.  That  would  be 
making  us  the  triers  of  the  question,  rather  than  the  jury.     I  have  no  n 

hesitation  in  saying  that  if  I  had  conceived  that  to  have  been  the 
proper  method  of  examination^  I  for  one  should  have  come  to  a  dif- 
ferent conclusion  upon  the  whole  case.  Bather  was  it  our  duty,  as  I 
coneeive,  to  ascertain  in  the  first  place  what  the  jury  intended,  and 
then  whether  that  could  be  upheld  by  the  testimony.  Following  this 
line  of  inquiry,  we  sought  first  to  ascertain  what  the.  jury  intended 
by  the  thirteenth  finding.     Two  findings  stand  side  by  side,  in  one 

of  which  the  jury  characterize  the  conduct  of  the  railroad  oom- 
*66     'pany  as  negligent,  desoribe  the  degree  of  negU*genoe,  (lor, 

under  the  rulings  in  this  state  the  adjective  '"gross"  is  not  a 
mere  vituperative  epithet,  but  a  term  of  classification,)  and  assert  that 
it  was  the  immediate  cause  of  the  injury ;  in  the  other  of  which  they 
characterize  the  conduct  of  the  plaintiff  as  negligent,  but  do  not  indi- 
cate the  degree,  nor  whether  it  proximately,  or  remotely  contributed 
to  the  injury.  This  difference  between  the  two  findings  naturally 
indicated  that  the  jury  did  not  consider  the  conduct  of  the  parties  as 
equally  negligent,  or  as  equally  contributing  to  the  injury.  The  court 
before  whom  the  case  was  tried  construed  this  finding  against  the 
company,  and  after  a  patient  examination  of  the  whole  record  we  came 
to  the  same  conclusion.  We  suggested  in  the  opinion  filed  some  and 
only  some  of  the  more  prominent  considerations  which  influenced  our 
judgment.  We  might  have  noticed  many  others.  We  did  not  at- 
tempt to  conceal  the  embarrassments  and  doubts  we  had.  And 
counsel  may  be  assured  that  questions  of  such  doubt  do  not  pass  from 
QB  until  after  a  most  thorough  and  patient  examination  of  the  record. 
The  other  question,  as  to  whether  the  verdict,  as  we  construed  it, 
could  be  upheld,  was  of  no  less  difficulty.  We  did  not  in  the  opinion, 
and  do  not  now,  indorse  the  doctrine  of  "comparative  negligence,"  nor 
does  it  seem  to  us  correct  that  a  party  guilty  of  ordinary  negligence 
can  recover  simply  because  the  other  party  was  guilty  of  greater  neg- 
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ligenco*  The  rale  as  we  understand  it  was  laid  down  in  Sawyer  ▼. 
Saner,  10  Ean.  *466.  In  reference  to  the  cases  in  which  it  is  proper 
to  submit  to  a  jury  the  question  of  negligence  I  can  do  no  better  than 
quote  from  the  language  of  Mr.  Justice  Hunt,  in  Railroad  Go.  t. 
Stout,  17  Wall.  6t>3.  After  stating  cases  on  either  side  in  which  it 
is  proper  to  declare  as  a  matter  of  law  that  it  is  or  is  not  negligence, 
he  says:  ''But  these  are  extreme  cases.  The  range  between  them 
is  almost  infinite  in  yariety  and  extent.  It  is  in  relation  to  the  inter- 
mediate cases  that  the  opposite  rule  prevails.  Upon  the  facts  proyen 
in  such  oases,  it  is  a  matter  of  judgment  and  discretic^n,  of  sound 

inference,  what  is  the  deduction  from  the  undisputed  facts. 
*67      ^Certain  facts  we  may  suppose  to  be  clearly  established,  from 

which  one  sensible,  impartial  man  would  infer  that  proper  care 
had  not  been  used,  and  that  negligence  existed ;  another  man  equally 
sensible  and  equally  impartial  would  infer  that  proper  care  had  been 
used,  and  that  there  was  no  negligence.  It  is  this  class  of  cases,  and 
those  akin  to  it,  that  the  law  commits  to  the  decision  of  a  jury.  Twelve 
men  of  the  average  of  the  community,  comprising  men  of  education 
and  men  of  little  education,  men  of  learning  and  men  whose  learn- 
ing consists  only  in  what  they  have  themselves  seen  and  heard,  the 
merchant,  the  mechanic,  the  farmer,  the  laborer, — these  sit  together, 
consult,  apply  their  separate  experience  of  the  affairs  of  life  to  the 
facts  proven,  and  draw  a  unanimous  conclusion.  This  average  judg- 
ment, thus  given,  it  is  the  great  effort  of  the  law  to  obtain.  It  is 
assumed  that  twelve  men  know  more  of  the  common  affairs  of  life 
than  does  one  man ;  that  they  can  draw  wiser  and  safer  concflusions 
from  admitted  facts  thus  occurring  than  can  a  single  judge."  This 
it  seems  to  me. states  the  true  rule,  in  language  most  apt  and  dear. 
I  think  the  motion  for  a  rehearing  should  be  overruled. 

Yaubntinb,  J.,  concurring.    EnrOMAN^  G.  3,,  dissenting. 


A.  G.  MaghiIi  v.  Carbie  S.  Mabtim. 
July  Term,  1874. 

1.  Tax  Deed:  Statutory  Form:  Modifloatlbn.    While  the  ordinary  rule 

is  that  where  the  statute  prescribes  the  form  of  a  tax  deed,  a  compliance 
with  that  form  ia  sufficient,  jet  where  the  conditions  of  the  ssUe  are  such 
that  to  follow  the  form  is  to  recite  an  untruth  and  show  an  illegal  sale, 
the  form  must  be  modified  to  suit  thefacts.^ 

*  A  tax  deed  need  not  be  in  the  exact  form  prescribed  by  statute,  bot  the  form 
should  be  so  varied  that  the  deed  will  in  ever;^  case  state  the  exact  truth.    Mc 
Caastin  v.  McGuire,  post,  *284.    See,  also,  Morrill  v.  Douglass,  po9t,  *fS9S, 
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2.  Tbz  Sales:  PnrohAse  by  Ooimty.    A  county  may  not  enter  into  coin- 
petition  with  individuals  as  a  voluntary  bidder  at  a  tax  sale;  it  can  only 
become  the  involuntary  purchaser  of  what  cannot  be  otherwise  sold. 
[Following  Norton  v.  Friend,  13  Kan.  *5S2.]i 

^     *8.  Tax  Deed :  Form  of.    The  statutory  form  of  a  tax  deed  is  for  vol- 
untary purchasers,  and  where  such  a  deed  is  based  upon  a  sale  to  the 
county,  it  must  be  modified  so  as  to  show  the  conditions  upon  which  a 
county  can  lawfully  become  a  purchaser. 

Error  from  Bourbon  district  court. 

HagiU  brought  bis  action  to  foreclose  a  mortgage  given  by  Edwin 
A.  Wade  and  wife  on  lot  2,  in  block  198,  city  of  Fort  Scott,  to  secure 
the  payment  of  notes  given  by  Wade  alone,  amounting  to  (400. 
Martin,  being  in  possession  of  said  property  claiming  title  thereto,  was 
joined  as  a  co-defendant.  The  Wades  made  default.  Martin  an- 
swered, Betting  up  title  in  fee  in  herself  under  a  tax  deed  issued  sub- 
sequently to  the  execution  of  said  mortgage.  Trial  at  the  June  term, 
1873,  of  the  district  court.  The  Wade  mortgage  was  executed  April 
IS,  1871,  but  was  not  recorded  until  April  37, 1878.    The  defendant,  \^ 

Martin,  called  the  register  of  deeds,  and  offered  in  evidence  the  official  ^ 

record  of  a  tax  deed,  (the  original  not  being  in  the  possession  or  under 
the  control  of  Martin,)  which  record  is  as  follows : 

*'E[now  all  men  by  these  presents  that,  whereas,  the  following  de- 
scribed real  estate,  viz.,  lot  8,  in  block  126,  and  lot  2  and  lot  11,  in 
block  198,  all  in  the  city  of  Fort  Scott,  situated  in  the  county  of 
Bourbon,  state  of  Kansas,  were  subject  to  taxation  for  the  year  1867; 
and  whereas,  the  taxes  assessed  upon  said  real  property  for  the  year 
aforesaid  remained  due  and  unpaid  at  the  date  of  the  sale  hereinafter 
named;  and  whereas,  the  treasurer  of  said  oounty  did  on  the  eighth 

day  of  May,  1868,  by  virtue  of  the  authority  in  him  vested  by 
*69     law,  at  the  sale  begun  and  publicly  held  on  the  ^first  Tuesday 

of  May,  1868,  expose  to  public  sale  at  the  county  seat  of  said 
<^Qiity,  in  substantial  conformity  with  all  the  requisitions  of  the 
statute  in  Buoh  case  made  and  provided,  the  real  property  above  de- 
scribed, for  the  payment  of  the  taxes,  interest,  and  costs  then  due  and 
remaining  unpaid  on  said  property ;  and  whereas,  at  the  time  and 
place  aforesaid,  said  Bourbon  county  having  offered  to  pay  the  sum 
of  $28.05,  "being  the  whole  amount  of  taxes,  interest,  and  costs  then 
<lQe  and  remaining  unpaid  on  said  property  for  the  sa^id  lot  8,  in 
Idoek  126,  and  lots  2  and  11,  in  block  198,  all  in  the  city  of  Fort 
Scott,  whioh  was  the  least  quantity  bid  for,  and  payment  of  said  sum 

*A  tax  deed  which  recites  a  sale  to  the  county  as  a  competitive  bidder  is  void 
open  iu  face.  Babbitt  v.  Johnson.  IS  Ean.  *253.  Same  rule  applied,  Larkin  v.  Wil- 
son, SB  Kan.  518.  Taxation  generaUy.  Bee  Leavenworth  Co.  v.  Lang.  8  Ean.  106,  and 
note;  at  to  necessity  of  assessment,  see  note  to  Worthington  v.  Whitman,  25  N. 
^*  Rep.  125;  misdescription  in  tax  proceedings,  see  note  toGarne  ▼.PeacoclE,2  K. 
vv.Bep^ieS;  exemption  from,  Chicago  v.  Baptist  T.  Union,  2  N.  E.  Rep.  257.  and 
Qote;  Washburn  College  v.  Shawnee  Co.,  8  ETan.  288,  and  note. 
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havmg  been  by  it  made  to  said  treasurer,  the  said  property  wae  strack 
oil  to  it  at  that  price ;  and  whereas,  the  said  Bourbon  county  did  on 
the  twenty-eighth  day  of  June,  1871,  duly  assign  the  certificate  of  the 
sale  of  the  property  as  aforesaid,  and  all  its  right,  title,  and  interest 
to  said  property  to  V.  McNally,  of  Washington,  D.  C,  for  the  sum  of 
$41.52;  and  whereas,  three  years  have  elapsed  since  the  date  of  said 
sale,  and  the  said  property  has  not  been  redeemed  therefrom  as  pro« 
vided  by  law:  Now,  therefore,  I,  C,  Fitch,  county  clerk  aforesaid, 
for  and  in  consideration  of  the  said  sum  of  $41.52  taxes,  costs,  and 
interest  due  on  said  lands  for  the  years  aforesaid,  to  the  treasurer  paid 
as  aforesaid,  and  by  virtue  of  the  statute  in  such  case  made  and  pro* 
vided,  have  granted,  bargained,  and  sold,  and  by  these  presents  do 
grant,  bargain,  and  sell  unto  the  said  V.  McNally,  his  heirs  and  as- 
signs, the  real  property  last  herein  described,  to  have  and  to  hold  unto 
him,  the  said  Y.  McNally,  his  heirs  and  assigns  forever,  subject,  how* 
ever,  to  all  the  right  of  redemption  provided  by  law. 

"In  witness  whereof,  I,  C.  Fitch,  county  clerk  aforesaid,  by  virtue 
of  authority  aforesaid,  have  hereunto  subscribed  my  name,  and  af- 
fixed my  official  seal,  on  the  twenty-eighth  day  of  June,  1871. 

"C.  Pitch,  County  Olerk.     [Seal-] 

"Witness :     T.  F.  Roblby. " 

This  deed  was  duly  acknowledged  and  certified,  and  was  duly  re- 
corded July  7,  1871.  To  the  receiving  and  reading  of  said  record  in 
evidence  plaintiff,  Magill,  objected,  the  objections  being,  as  shown  by 
the  bill  of  exceptions,  as  follows:  "(1)  That  said  deed  on  its  face 
-appears  to  have  been  executed  under  the  seal  of  the  county  clerk,  and 
not  under  the  seal  of  Bourbon  county,  but  purports  to  be  uu* 
*70  der  the  private  seal  of  the  clerk ;  *(2)  that  said  deed  is  void 
upon  its  face,  in  that  it  states  the  levy  of  taxes  upon,  assess* 
ment  of,  sale  of,  and  attempted  conveyance  of,  three  lots  in  gross  for 
taxes  levied  upon  them  jointly,  and  does  not  show  that  the  lots  were 
assessed  and  sold  separately,  as  required  by  law ;  (3)  that  said  deed 
does  not  show  that  said  lot  could  not  have  been  sold  to  some  other 
person  than  Bourbon  county,  for  the  taxes  and  charges;  (4)  that  said 
deed  does  not  show  what  taxes  and  charges  'lot  2,  in  block  193,'  was 
sold  for,  or  that  it  had  any  taxes  or  charges  upon  it;  (5)  that  the  an- 
swer of  Carrie  S.  Martin  does  not  state  fa^ts  sufficient  to  constitate 
a  defense  to*  the  plaintiff's  action;  (6)  that  the  said  deed,  as  shown 
by  the  record,  is  not  jmma  facie  evidence  of  the  regularity  of  all  pro- 
ceedings, nor  that  said  lot  was  subject  to  taxation,  or  that  anything 
had  been  done  making  it  lawful  to  sell  it  for  the  taxes  of  1867." 

These  objections  were  overruled,  and  said  tax  deed  was  read  in  evi- 
dence. Defendant,  Martin,  then  called  the  county  clerk,  who  pro* 
duced  three  separate  tax-sale  certificates,  filed  in  his  office  June  28, 
1871.  Said  certificates,  except  as  to  description  of  property  and 
amount  of  taxes,  were  alike.    One  was  for  "lot  8,  in  block  126,''  amount 
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of  taxes,  etc.,  (4.76.    Another  was  for  ''lot  11,  in  blook  1939**  amonnt 
of  taxes,  etc.,  $4.75.     The  third  was  as  follows : 

"$13.55.  Tbbabubbr's  Office,  Bourbon  Co.,  Ran., 

"Fort  Scott,  June  26,  1871. 

"This  is  to  certify  that  Bourbon  countj  did,  on  the  eighth  day  of 
May,  1868,  purchase  from  me,  as  county  treasurer,  lot  2,  block  193, 
in  the  city  of  Fort  Scott,  Bourbon  county,  Kansas,  for  the  sum  of 
$13.55,  being  the  taxes,  penalty,  and  charges  on  the  above-described 
real  property  for  the  year  1867,  the  same  having  been  duly  advertised 
and  field  according  to  law.  The  said  Bourbon  county,  or  assignee, 
will  be  entitled  to  a  deed  for  said  described  real  property,  on  and 
after  the  eighth  day  of  May,  1871,  if  the  same  be  not  previously  re- 
deemed according  to  law.  Witness  my  hand  the  day  and  year  first 
above  written.  C.  A.  Morris,  County  Treasurer.*' 

On  the  back  of  which  certificate  was  the  following :  A 

'71      "For  and  in  consideration  of  the  sum  of  $24.24,  I  hereby  *a8- 
sign  the  within  certificate  to  Y.  McNally. 
"Dafed  this  twenty»€ighth  of  June,  1871. 

"C.  FrrcH,  County  Clerk." 

% 

Plaintifif  objected  to  the  introduction  of  said  tax^sale  certificates 
and  indorsements  thereon,  because  "(1)  said  certificates  and  each 
of  them  are  irrelevant,  incompetent,  and  immaterial ;  (2)  said  certif- 
icates and  each  of  them  on  their  face  show  that  they  were  not  issued 
aecording  to  law,  in  that  they  are  not  issued  to  Y.  McNally,  the  per- 
son who  paid  the  money  into  the  connty  treasury,  and  they  do  not 
flet  oat  on  the  face  the  amount  paid  into  the  treasury.*'  These  objec- 
tions were  overruled,  and  the  certificates  were  read  in  evidence.  De- 
fendant then  gave  in  evidence  a  deed  of  conveyance  from  McNally  to 
herself  of  said  ''lot  2,  in  block  198,"  dated  June  28,  1871,  and  duly 
recorded.  The  plaintiff,  to  impeach  said  tax  deed,  called  the  county 
clerk,  who  produced  certain  records,  among  them  the  assessment  roU 
for  the  city  of  Fort  Scott  for  1867,  (which,  showed  that  the  three  lots 
described  in  the  tax  deed  were  assessed  and  valued  separately,— ^ne  of 
said  lots  being  assessed  to  "G.  B.  Sweeney,"  as  owner,  and  described 
and  valued  thus:  ''Lot  2,  B.  198,  $800,'')  to  which  assessment  roll 
was  annexed  a  paper  in  the  form  of  the  affidavit  required  by  section 
26,  0.  118,  Laws  1866,  which  was  signed  by  "J.  A.  T.,  Deputy  As- 
Besaor/'  but  was  not  sworn  to.  Another  record  was  a  printed  copy  of 
the  treasurer's  advertisement  of  the  "Delinquent  Tax  List  of  Bourbon 
Connty  for  1867,"  stating  that  the  lots  and  lands  therein  described,  if 
not  sooner  redeemed,  would  be  sold  on  the  first  Tuesday  of  May,  1868, 
etc.  Said  list  contained  these  descriptions:  "1  1  b  126,  4.75;*'  *"8 
b  126, 4.74;'*  "1.1  bl«3,  t  6.96;"  "1  2  b  193, 1 18.55;"  "lot  3  b  193, 
1 6,95;"  "11  b  198,  t  4.75."     Another  of  said  records  was  a  printed 
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copy  of  the  treasarer's  advertisement  of  "List  of  lands  for  which  tax 
title  deeds  will  be  given  on  and  after  May  5,  1871»"  on  tax  aale  of 
1868.     In  said  list  was  the  following: 


1 

0 

Name. 

Lot. 

Block. 

Amount. 

Ft.  Scott  T<>wn  Co. . . 

8 
2 
11 

126 
198 
198 

$  8  46 

J.  R.  Sweeney 

23  86 

P.  F.  Bartle 

8  46 

*^2  *Tbe  plaintiff  also  gave  in  evidence  the  record  of  a  warranty 
deed  from  Wade  and  wife  to  defendant,  Martin,  dated  Jane  24, 
1871.  The  district  court  found  that  Wade  was  indebted  to  plaintiff 
on  his  notes  in  the  sum  of  (400  and  interest;  that  the  mortgage  was 
given  by  Wade  and  wife  on  said  lot  2,  block  193,  to  secure  said  fiotes, 
April  13,  1871;  that  said  lot  was  conveyed  by  tax  deed,  duly  exe- 
cuted and  acknowledged,  to  MeNally;  that  said  lot  was  subject  to 
taxation  for  the  year  1867,  and  was  duly  and  separately  assessed  for 
that  year;  that  the  taxes  were  not  paid,  and  said  lot  was  duly  and 
separately  sold  in  1868  for  said  unpaid  taxes,  and  struck  off  to  Bour- 
bon county;  that  said  lot  was  not  redeemed  from  such  sale;  and  that 
said  MoNally  paid  to  the  treasurer  the  proper  amount  therefor,  and 
the  treasurer  gave  to  McNally  a  separate  certificate  of  said  sale,  which 
was  duly  assigned  to  said  McNally,  and  that  said  lot  was  duly  conveyed 
by  McNally  to  defendant,  Martin.  And,  as  conclusions  of  law,  the 
court  found  that  plaintiff  was  entitled  to  a  personal  judgment  against 
Wade  for  |491;  that  said  mortgage  was  a  valid  lien  on  said  lot  2, 
when  executed ;  that  said  tax  deed  to  MoNally  was  and  is  valid,  and 
the  title  conveyed  thereby  was  and  is  paramount  to  the  lien  created 
by  said  mortgage;  that  said  paramount  title  having  passed  to  defend- 
ant, Martin,  she  owns  said  lot  freed  from  any  lien  thereon  by  reason 
of  said  mortgage.     Judgment  accordingly. 

McComa$  dt  McKeighan,  for  plaintiff  in  error. 

The  court  should  have  sustained  the  objections  of  plaintiff  to  the 
tax  deed.  The  answer  of  the  defendant  is  no  defense  to  the  plain- 
tiff's action.  The  tax  deed  is  void  upon  its  face,  and  is  made  part  of 
the  answer.  Three  lots  in  different  blocks  are  described  as  having 
been  sold  en  masse  for  the  joint  taxes  charged  to  them.  Such  a  deed 
is  void.  Walker  v.  Moore,  2  Dill.  266;  Journey  v.  Dickerson,  21 
Iowa,  320;  Boies  v.  Vincent,  24  Iowa,  892;  Gen.  St.  p.  1047,  §  85. 
The  deed  was  not  in  conformity  to  law.  The  language  of  the 
*78  "^deed  is,  "my  official  seal,"  instead  of  the  seal  of  the  connty. 
The  county  clerk  has  no  official  seal.  Section  26,  c.  26,  Gen. 
St.  259.  No  seal  was  affixed  to  this  deed,  but  merely  the  word  "seal." 
A  tax  deed  must  follow  the  statute,  or  it  will  be  void.     Martineau  v. 
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May,  18  Wis.  59;  Morton  y.  Batherford,  Id.  821 ;  Cutler  v.  Hurlbot, 
29  WiB.  152. 

It  will  be  contended  that  aection  116,  p.  1057,  Gen.  St.,  author- 
izes the  deed  in  question.'  This  section  merely  authorizes  an  inclu- 
sion of  different  parcels  of  land  in  the  same  deed ;  but  each  parcel 
most  have  its  separate  history;  must  show  that  it  was  sold  for  its 
own  taxes,  which  could  alone  authorize  a  deed  at  all. 

The  court  should  have  sustained  the  plaintiff's  objection  to  the  tax 
certificates.  The  certificates  were  not  issued  as  the  law  directs;  they 
were  not  issoed  to  McNally,  nor  did  they  state  the  amount  paid  into  the 
treasury  by  the  party  purchasing.  Tax  Law,  c.  107,  §  91;  Gen.  8t. 
1048.  They  could  not  help  the  deed,  and  therefore  they  were  immate- 
rial.  Each  parcel  of  land  must  have  been  described  by  the  assessor. 
The  county  clerk  must  have  determined  the  sums  to  be  levied  upon  each 
parcel,  and  so  carried  it  out  in  the  tax*roll,  and  each  parcel  must  have 
been  separately  sold  for  its  own  taxes.  Laws  1866,  c.  118,  p.  268,  § 
22,  p.  278,  §  76;  Gen.  St.  1047,  §§  84-86;  Journey  v.  Dickerson,  21 
Iowa,  320;  Boies  v.  Vincent,  24  Iowa,  392;  Hayden  v.  Foster,  13 
Pick.  493.  To  help  the  tax  deed  in  this  respect,  these  certificates 
^ere  introduced.  They  contain  recitals  that  there  was  a  certain 
amount  of  taxes  due  on  each  lot,  but  do  not  contradict  the  recitals  of 
the  deed  that  the  lots  were  all  sold  together  for  the  aggregate  taxes 
chargeable  against  them.  By  the  statute  the  deed  must  contain  a 
history  of  the  main  facts.  It  must  be  good  by  itself.  The  certificates 
eoald  not  make  an  invalid  deed  valid ;  they  may  have  shown  that 
McNally  was  entitled  to  a^good  deed,  but  could  not  show  that  he  had 
receivid  one.  The  tax  certificates  did  not  extinguish  the  mortgage; 
they  showed,  if  anything,  a  mere  lien  on  the  property. 

There  was  no  valid  assessment  of  this  property  for  the  taxes 
*74  of  1867,  nor  any  return  of  the  assessment  roll,  nor  any  *veri. 
fication  as  required  by  sections  26  and  54  of  the  tax  law  of 
1866.  There  was  a  pretended  assessment  signed  by  one  J.  A.  T., 
^ho  describes  himself  as  "deputy  assessor;"  but  it  is  not  sworn  to, 
Qor  any  evidence  introduced  that  he  did  swear  to  it,  nor  any  return 
onit.  The  oath  written  is  subscribed,  but  not  taken.  The  testimony 
shows  that  one  E.  J.  was  county  assessor  for  the  years  1866  and  1867. 
The  office  of  deputy  assessor  was  not  elective;  and  it  does  not  appear 
that  the  board  of  couuty  commissioners  had  appointed  a  deputy. 
Comp.  Laws,  p.  432,  §§  121-128.  How  can  it  be  contended  that  J.  A.. 
^.  had  any  authority  to  make  an  assessment,  when  he  was  not  ap- 
pointed, and  he  had  never  qualified  ?  The  assessment  book  was  evi* 
deuce  for  plaintiff  to  show  irregularities,  but  was  not  evidence  for  de- 
fendant to  show  an  assessment  without  showing  the  appointment  and 
qualifications  of  J.  A,  T.  as  deputy  assessor.  Austin  v.  Carpenter,  2 
6.  Greene,  133.  It  is  a  general  principle  affecting  all  tax  proceed- 
iiigB  that  everything  must  be  done  which  the  law  says  shall  be  done. 
AH  facts  necessary  to  confer  jurisdiction  must  appear  on  the  record, 
v.  14k — 6 
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Blackw.  Tax  Titles,  34,  89,  43,  44,  50,  55,  65,  68,  112.  A  tax  sale 
on  a  void  assessment  passes  no  title.  Sibley  v.  Smith,  2  Migh.  480; 
Whitney  v.  Thomas,  28  N.  Y.  281;  Lessee  v.  Stookwell,  9  Ohio,  94. 
There  is  no  presumption  that  the  oath  was  taken.  Skinner  y.  Brown, 
17  Ohio  St.  33.  The  failure  to  take  the  oath  was  a  substantial  er- 
ror. The  land-owner  has  a  right  to  a  fair,  impartial,  and  oonsoientious 
assessment,  and  the  law  compels  the  assessor  to  make  an  oath  that 
he  had  so  assessed,  and  a  record  to  be  kept  of  it.  There  was  no 
such  protection  in  this  case,  if  an  assessment  could  be  made  by  a 
pretended  deputy  who  had  never  been  appointed,  sworn,  or  given 
bond,  and  who  did  not  take  the  Oath  prescribed  by  law.  McBeynolds 
V.  Longenberger,  57  Pa.  St.  13. 

There  are  substantial  irregularities  in  the  proceedings  of  the  treas- 
urer. In  delinquent  list  for  1867  the  lots  and  blocks  are  not  de- 
scribed as  on  the  tax-roll,  as  required  by  section  66,  c.  118,  Laws  1866, 
(section  81  of  the  tax  law  of  1868,  Gen.  St.  p.  1046.)  In  the  tax-roll 
the  words  "lots"  and  "'blocks"  are  used;  in  the  treasurer's 
*75  notice  the  letters  **1"  *and  "b"  only  are  used,  which  have  no 
meaning  unless  authorized  by  statute.  Section  98  of  the  tax 
law  of  1868  authorizes  initials  "to  designate  townships,  ranges,  and 
sections,  and  the  numbers  of  lots  and  blocks."  This  language  author- 
izes the  numericcd  description  of  lots  and  blocks  by  initials,  but  not 
otherwise.  The  tax  law  (section  110}  requires  that  the  notice  of  the 
issuing  of  tax  deeds  should  state  the  name  of  the  person  to  whom  the 
property  was  assessed.  The  name  given  was  "J.  R.  Sweeney."  It 
was  assessed  to  **G,  B.  Sweeney."  The  notice  did  not  state  the  amount 
necessary  to  redeem.  The  numerals  used  were  not  sufficient  with- 
out the  use  of  the  dollar-mark.  Woods  v.  Freeman,  1  Wall.  398 ;  Hurl- 
butt  V.  Butenop,  27  Cal.  50;  Braly  v.  Seaman,  30  Gal.  610;  People 
V.  San  Francisco  Sav.  Union,  31  Cal.  132.  The  law  says  what  the 
notice  shall  contain;  the  court  cannot  dispense  with  it  on  the  ground 
that  the  owner  must  take  notice  of  what  his  taxes  are  when  his  prop- 
erty was  sold.  The  notice  is  for  the  benefit  of  all  parties,  and  espe- 
cially for  subsequent  purchasers,  who  are  to  be  apprised  by  the  notice 
of  the  time  when  the  deed  is  to  be  made,  and  within  which  they  can 
redeem  and  save  their  property. 

It  was  contended  in  the  court  below  that,  inasmuch  as  section  113 
of  the  tax  law  (Gen.  St.  p.  1057)  provides  that  "no  irregularities  in 
the  assessment  or  omission  from  the  same,  nor  mere  irregularities  of 
any  kind,  shall  invalidate  the  tax  deed,"  that  plaintiff's  objections  are 
not  good.  If  the  legislature  meant  that  no  irregularities  should  affect 
a  tax  deed,  then  this  section  is  unconstitutional.  The  legislature  of 
Missouri  in  1864  passed  a  law  making  a  tax  deed  '^conclusive  evidence 
that  each  and  every  thing  required  to  be  done  had  been  complied 
with."  The  supreme  court  of  that  state  decided  this  unconstitutional, 
because  it  attempted  to  take  away  property  "without  due  process  of 
law."   Abbott  v.  Lindenbower,  42  Mo.  162.     Section  112  of  the  tax 
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law  provides  that  the  deed  therein  set  forth  shall  be  prima  facte  evi- 
denee  of  the  regularity  of  the  tax  proceedings.  This  merely  changed 
the  rule  of  evidence,  which  it  was  competent  for  the  legislature 
*76  to  do;  but  if  section  113  makes  the  deed  good  *no  matter  what 
the  irregularities  are,  then  it  is  void,  because  it  makes  the  tax 
deed  conclusive. 

The  plaintiff  introduced  a  certain  warranty  deed  from  Wade  and 
wife  to  defendant,  Martin,  dated  the  twentj-fourth  of  June,  1872.  The 
deed  from  McNally  was  a  quitclaim  deed,  and  was  dated  one  day  later, 
the  twenty-fifth  of  June,  The  purchase  from  Wade  was  the  real  pur- 
chase. Mrs.  Martin  acquired  title  subject  to  the  tax  deed  and  the 
plaintiff's  mortgage.  She  has  bought  in  the  tax  title  claim  for  the 
benefit  of  the  estate  acquired  from  Wade,  and  has  her  action  on  the 
warranty  deed  against  Wade  for  the  amount  paid,  if  the  tax  deed  was 
good,  or  if  the  proceedings  before  made  the  taxes  for  1867  a  valid  lien. 
The  plaintiff's  mortgage  still  remains. 

W,  C.  Webb,  for  defendant  in  error. 

The  objection  to  the  tax  deed  that  it  wanted  a  proper  seal  is  not  w 

warrafited  by  the  reoord.     The  original  deed  was  not  produced ;  the  ^ 

record  book  from  the  register's  office  could  not  show  the  seal  used,  but 
only  that  a  seal  had  been  affixed;  and  as  the  county  clerk  has  no  seal 
of  his  own,  but  is  the  lawful  custodian  of  the  county  seal,  (section  43 
of  25,  Gen.  St.,)  with  which  be  authenticates  his  official  acts,  (sections 
43,  60,)  the  presumption  is  that  he  used  the  seal  of  "his  office;"  and 
his  using  the  words  "my  official  seal,"  (which  were  in  the  old  form, 
vide  Comp.  Laws  1862,  p.  879,)  cannot  override  such  presumption. 

The  objection  to  the  validity  of  the  assessment  of  the  land  is  still 
more  unsubstantial.  It  makes  no  difference  whether  J.  A.  T.  was 
elected,  or  appointed,  legally,  or  not;  whether  he  gave  an  official  bond, 
or  not ;  whether  he  authenticated  his  assessment  by  affidavit,  or  in 
any  other  way,  or  not.  The  assessment  roll  or  assessment  book  for 
the  proper  year  was  in  the  proper  office,  and  was  in  due  form.  It  was 
there  as  a  public  record,  and  was  so  held  and  regarded  by  its  custodian, 
vho  produced  it  in  court  as  a  "record"  belonging  to  his  office ;  said 
^  custodian  being  the  officer  appointed  by  law  to  hold  and  pre- 
*77  *  serve  the  assessment  books.  Section  25,  *Tax  Law  1866 ; 
section  36,  Tax  Law  1868;  chapter  123,  Laws  1869;  chapter 
120,  Laws  1870;  section  43,  c.  25,  Gen.  St.  No  other  assessment 
book  for  that  year  was  produced,  nor  was  it  suggested  that  this  was 
not  made  as  and  for  an  assessment  of  the  taxable  property  therein  de- 
Bcribed  for  such  year.  Plaintiff  produced  and  gave  this  assessment 
hook  in  evidence.  It  was  a  '* public  record,"  and  as  such  was  com« 
petent  as  evidence,  without  regard  to  the  man  who  made  it,  or  his 
qoalifications  as  an  officer  dejure.  The  record  proved  too  much  for 
plaintiff;  it  showed  the  lots  desoribed  in  the  tax  deed  were  in  fact  as* 
aessed,  valued,  and  described  separately. 

The  objection  to  the  treasurer's  lists,  that  the  "description"  is  im- 
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perfect  bj  reason  of  the  use  of  the  letters  "1"  and  ''b,'*  instead  of  the 
words  ''lot"  and  ** block/'  is  not  good.  The  advertisements  show  that 
the  property  advertised  was  situate  in  the  city  of  Fort  Scott.  No  one 
could  fail  to  understand  that  **l*'  must  stand  for  '*lot/'  and  ''b"  for 
**block,"  and  nothing  else;  as  '*t"  clearly  stands  for  "tax/'  Tax  Law 
1868,  §  93;  Blackw.  Tax  Titles,  (1st  Ed.)  p.  238;  (2d  Ed.)  p.  203; 
Hunt  v./ Smith,  9  Ean.  *138,  *153.  As  the  particular  property  in- 
tended to  be  designated  was  in  fact  designated  with  reasonable  cer- 
tainty, the  description  was  sufficient.  2  Mo.  124;  18  Vt.  293;  At- 
kins V.  Hinman,  2  Gilman,  444;  Blakeley  v.  Bestor,  13  HI.  714.  The 
objection  as  to  the  **name  of  the  owner/'  that  in  the  assessment  book 
it  was  "O.  B.  Sweeney,"  and  in  the  advertisement  that  it  was  *V.  B. 
Sweeney,"  is  frivolous. 

Nor  is  there  anything  in  the  point  that  Martin  obtained  a  deed 
from  Wade  before  she  obtained  title  from  McNally.  The  testimony 
was  that  both  deeds  were  in  fact  executed  on  the  same  day,  and  that 
the  purchase  from  Wade  was  made  for  the  purpose  of  obtaining  pos- 
session. But  aside  from  the  object  or  purpose  of  the  purchase  all 
Martin  acquired  by  her  deed  from  Wade  was  the  equity  of  redemp- 
tion. Such  purchase  was  subject  to  the  mortgage  lien  held  by  MagiJi, 
and  this  mortgage  Martin  was  under  no  legal  nor  moral  obligation  to 
pay.  She  could  pay  it  and  save  the  land  if  she  chose.  She 
*78  could  omit  to  pay  it  at  the  peril  of  having  her  *equity  of  re- 
demption extinguished  by  the  foreclosure  of  the  mortgage. 
But  her  purchase  and  deed  from  Wade  did  not  prevent  her  parchas- 
ing  a  paramount  title  which  had  grown  up  under  tax  proceedings, 
(she  being  under  no  legal  nor  moral  obligation  to  pay  the  taxes  for 
which  the  land  was  sold;)  nor  did  it  affect  or  change  the  character 
of  such  tax  title  when  said  tax  title  was  purchased  by  her.  If  in  law 
such  tax  title  was  paramount,  and  extinguished  the  mortgage  lien  and 
the  equity  of  redemption  while  held  by  McNally,  it  was  equally  good 
when  acquired  by  Martin. 

The  principal  question  is,  is  the  tax  deed  to  McNally,  under  which 
Martin  claims,  valid  ?  The  only  substantial  objection  urged  in  plain- 
tifiF's  brief  against  such  deed  is  that  **tkree  lots,  in  different  blocks,  are 
described  (in  the  deed)  as  having  been  sold  en  masse  for  the  joint  taxes 
charged  to  them."  The  plaintiff  denies  the  power  of  the  court  to  go 
behind  the  tax  deed  and  inquire  into  the  actual  fact  as  to  the  assess- 
ment and  sale  of  said  three  lots,  whether  joint  or  separate,  but  con- 
tends that  the  tax  deed  "must  be  good  by  itself,**  Suppose  this  to  be 
the  correct  rule,  is  this  tax  deed  void  on  its  face  ?  The  deed  recites 
that  the  three  lots  (giving  a  full  and  separate  description  of  each) 
were  subject  to  taxation  for  the  year  1867;  that  taxes  on  said  lots 
for  said  year  remained  unpaid;  that  the  county  treasurer,  on  the 
eighth  of  May,  1868,  at  a  sale  begun  and  publicly  lield  on  the  first 
Tuesday  of  May,  1868,  exposed  said  lots  to  public  sale^  and  sold  them, 
and  that  all  this  was  done  ''in  substantial  compliance  with  all  the  req- 
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wiUions  of  the  statute  in  tuch  ease  made  and  provided;**  and  said 
deed  further  recites  that  the  parohaser  paid  on  such  sale  '*$2S.06» 
bemg  the  whole  amount  then  due  and  unpaid  on  said  property,*'  (and 
again  describes  said  three  lots,  giving  a  full  and  separate  description 
of  each.)  Does  this  show  a  single  sale,  embracing  the  three  lots? 
The  deed  says  that  **all  the  requisitioni  of  the  law**  were  "* substantially 
complied  with.**   The  treasurer  must  sell  as  he  had  advertised-.     Tax 

Law,  §  84.  He  must  advertise,  ''describing  such  lands  and  town 
*79      lots  as  the  same  are  described  on  the  taz-roU.**  Section  81.  *The 

assessor  shall  make  **a  correct  and  pertinent  description  of 
tach  p'ireel  of  real  property, "  and  insert  the  same  in  the  assessment- 
roll,  and  attach  a  separate  valuation  to  each  parcel.  Sections  32, 
36.  The  county  clerk  shall  determine  the  sums  to  be  levied  '*upon 
taeh  tract  or  lot  of  real  property,"  and  set  the  same  down  in  a  ''sepa- 
rate  column."  Section  73.  All  these  acts  and  proceedings  are  nec- 
essary to  make  the  sale  valid.  The  presumptions  are  that  public  ^ 
officers  perform  their  official  duty.  The  law  never  presumes  the 
eontrary.  Section  112  of  the  tax  law  provides  that  the  tax  deed  '^ 
''shall  h%  prima  fads  evidence  of  the  regularity  of  all  proceedings  from 
the  valuation  of  the  land  by  the  assessor,  inclusive,  up  to  the  execu- 
tion of  the  deed."  We  have,  ihen,  first ,  the  presumption  of  the  law; 
tecond,  the  prima  faeie  evidence  shown  by  the  execution  and  acknowl- 
edgment q/'the  deed;  and,  thirds  the  recital  in  the  deed,  that  the  three 
lots  were  separately  assessed,  described,  valued,  advertised,  and  sold 
Bobstantially  as  the  law  required.  Section  116  of  the  tax  law  ex- 
pressly authorizes  the  county  clerk,  when  required  by  the  purchaser, 
to  include  in  one  and  the  same  tax  deed  all  the  lots  purchased  by  the 
Bame  person  at  any  one  tax  sale ;  and  sarely  the  omission  of  the 
county  clerk  to  state  in  the  deed  the  deparate  sums  for  which  the 
several  lots  were  respectively  sold,  and  the  setting  forth  of  the  aggre- 
gate amount  *of  such  several  sums,  stating  that  such  aggregate  is  the 
''whole  amount  due  and  unpaid  on  said  property**  (describing  the 
three  lots  separately)  at  the  time  of  such  sale,  will  not  be  construed 
or  tortured  by  this  court  into  a  statement  showing  that  said  three  lots 
had  been  sold  together  as  one  tract  (or,  in  the  language  of  counsel 
for  plaintiff,  had  been  "sold  e/»  masse**)  for  the  joint  taxes  charged  to 
the  three.  To  so  hold  is  to  determine  that  such  omissions  are  equiv- 
alent to  the  statement  of  affirmative  facts  showing  positive  violations 
of  the  requirements  of  the  tax  law,  rebutting  not  merely  the  presump- 
tion of  the  law  that  public  officers  perform  their  official  duty,  but 
the  presumption  to  be  drawn  from  the  execution  of  the  deed  itself, 

and  contradicting  the  plain  and  positive  recital  in  the  deed 
'80     that  the  sale  *was  ''in  substantial  compliance  with  the  law." 

It  seems  to  us  that  this  deed  is  not  void  on  its  face,  but  valid. 
Bat  suppose  the.  true  construction  of  the  deed  is  as  plaintiff  claims^ 
that  it  shows  a  sale  of  the  three  lots  as  one  tract,  and  for  one  tax, 
ean  the  court  go  behind  the  deed,  and  look  at  the  assessment  book, 
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the  treasurer's  notice  of  sale,  and  the  treasurer's  certificate  of  sale, 
to  see  what  the  facts  were  in  each  case  ?  If  the  deed  is  void  on  its 
face,  perhaps  it  could  not  be  upheld  or  validated  by  the  records  show- 
ing the  proceedings  anterior  to  the  deed  to  be  valid.  But  the  objec- 
tion urged  by  plaintiff,  if  it  be  well  taken,  does  not  show  the  tax  deed 
to  be  void  but  only  voidable;  and  being  voidable  only,  the  supposed 
defect  in  the  proceedings  may  be  shown  by  the  records  not  to  exist  in 
fact.  It  was  competent,  therefore,  for  defendant  Martin  to  give  in  evi- 
dence the  treasurer's  certificates  of  sale;  and  as  these  certificates 
showed  the  separate  and  distinct  sale  of  each  lot,  and  the  amount  of 
taxes,  etc.,  due  and  unpaid  on  each  lot  at  the  date  of  sale,  they  re- 
moved the  objection  made  to  the  deed,  and  showed  the  deed  to  be 
valid.  The  tax  certificates  were  properly  issued  showing  that  the 
lots  had  been  struck  off  to  the  county,  (section  91,  Tax  Law  1868,) 
and  they  were  duly  assigned  to  McNally  to  whom  the  tax  deed  was 
issued. 

Brewer,  J.  The  only  question  in  this  case  is  as  to  the  validity  of  a 
tax  deed,  and  one  of  the  objections  to  it  is  the  same  as  that  which 
was  held  fatal  in  the  case  of  Norton  v.  Friend,  decided  at  the  present 
term  of  this  court,  (13  Kan.  *532.)  It  recites  a  sale  to  the  county, 
not  as  a  result  of  a  failure  to  sell  to  an  individual,  but  as  the  result 
of  competitive  biddings,  in  which  the  county  entered  as  a  voluntary 
bidder.  The  language  of  the  deed  is  as  follows:  "And  whereas,  at 
the  time  and  place  aforesaid,  Bourbon  county  having  offered  to  pay 
the  sum  of  $23.05,  being  the  whole  amount  of  taxes,  interests,  and 
costs  then  due  and  remaining  unpaid  on  said  property,  for  the  afore- 
said lot,  *  *  *  which  was  the  least  quantity  bid  for,  and 
*81  payment  of  said  *sum 'having  been  by  it  made  to  said  treasurer, 
the  said  property  was  struck  off  to  it  at  that  price."  The 
county  is  not  a  voluntary  bidder  at  a  tax  sale.  It  enters  into  no  com- 
petition with  individuals.  It  pays  no  money  to  the  treasurer.  It 
simply  becomes  the  involuntary  purchaser  of  that  which  no  individual 
will  buy.  The  distinction  between  a  purchase  by  an  individual,  and 
one  by  the  county,  and  the  reasons  therefor,  are  clearly  pointed 
out  by  Mr.  Justice  Safford  in  the  opinion  in  the  case  of  Guittard  Tp  .v. 
Marshall  Co.,  4  Kan.  *888.  Hence  a  deed,  which  recites  a  purchase 
by  the  county  under  the  same  conditions  as  a  purchase  by  an  in- 
dividual, recites  an  unauthorized  and  illegal  purchase.  A  deed  show* 
ing  an  illegal  sale  must  be  void.  But  it  may  be  urged  that  this  ruling 
conflicts  with  the  decision  in  Hobson  v.  Button,  9  Kan.  *477,  where 
it  is  said  that  "the  rule  is  clear  that  where  the  statute  contains  a  form 
of  any  instrument,  a  compliance  with  that  form  is  sufficient."  This 
deed  follows  the  form  of  the  statute,  and  according  to  that  rule  must 
be  held  sufficient.  The  language  of  that  opinion  is  general,  and  so 
far  as  the  facts  of  that  case  are  concerned  states  the  law  correctly. 
Yet  we  think  here  is  found  an  exception.     When  the  conditions  of 
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the  sale  ace  saeh  tlhM  to  f(^ow  the  form  is  to  redite  an  nntrath*  and 
show  an  illegal  sale,  the  totm  must  be  mbdi&ed  to  suit  the  facts.  To 
make  a  statement  of  an\ilWgal  and  void  sale  evidence  of  a  legal  and 
valid  sale  is  a  conira^ction  not  to  be  imputed  to  the  legislative  in- 
tent. The  statute  says  the  deed  shall  be  in  substantial  compliance 
with  the  form.  It  thus  contemplates  minor  modifications,  and  those 
modifications  must  be  such  as  to  make  the  deed  recite  the  truth  and 
comply  with  the  conditions  of  valid  action. 

The  judgment  will  be  reversed,  and  the  case  remanded  with  instruc- 
tions to  proceed  in  accordance  with  the  views  herein  expressed. 

(All  the  justices  ooncuirring.) 


•88       •Lbathnwobth,  L.  &  G.  R.  Co.  r.  A.  J.  Clbmmans,  f 

Sheriff,  etc.,  and  another.  ^ 

July  Term,  1874. 

1.  Taxation:  Railroad  Property  Deemed  Personalty:  Boad  Taxes. 

,  In  1872  the  county  commissioners  of  Johnson  county  levied  a  road  tax 
upon  the  taxable  property  of  tliat  county.  Afterwards  the  county  clerk 
determined  the  amount  to,  be  charged  to  the  different  persons,  companies, 
and  corporations  having  property  in  that  county,  and  placed  the  amount 
to  be  charged  against  the  L.,  L.  &  G.  B.  Co.  upon  the  tax-roll  of  that 
county  for  that  year.  The  railroad  company  did  not  pay  the  amount.  In 
February,  m73,  the  county  treasurer  issued  his  warrant  to  the  sheriff  of 
said  county  for  the  collection  of  said  tax,  and  the  sheriff  was  about  to  pro- 
ceed to  collect  the  same  when  the  railroad  company  commenced  this  ac- 
tion to  enjoin  the  collection  thereof,  claiming  that  the  tax  could  not  be 
collected  at  that  time,  nor  in  that  manner.  Held,  that  under  the  tax 
laws  in  force  in  1872  and  in  1873  all  railroad  property  used  in  operating 
the  road,  including  the  real  estate,  was  treated  as  personal  property;  and 
that,  as  all  road  taxes  on  personal  property  for  the  year  1872  should  have 
been  collected  at  the  time  and  in  the  manner  that  the  road  tax  against  the 
L.,  L.  ^  G.  R.  Co.  was  attempted  to  be  collected  in  this  case,  that  the 
road  tax  against  the  L.,  L.  &  G.  B.  Co.  was  properly  collectible  at  the 
time  and  in  the  manner  it  was  attempted  to  be  collected,  and  therefore 
that  the  railroad  company  cannot  maintain  said  action. 

i  Temporary  Iiijxmotion:  Effect  of.  In  an  action  brought  by  the  <^unty 
commissioners  of  Johnson  county  against  the  county  treasurer,  the  sUite 
treasurer,  and  certain  railroad  companies  to  whom  county  bonds  had 
been  issued,  a  temporary  injunction  was  granted,  restraining  said  county 
treasurer  and  state  treasurer  from  paying  any  interest  on  said  bonds. 
While  said  suit  was  still  pending,  and  while  said  temporary  injunction 
was  still  in  force,  the  proper  taxing  ofllcers  of  said  county  levied,  and 
were  proceeding  to  collect  from  the  L.,  L.  &  G.  B.  Co.  and  others,  a  cer- 
tain tax  with  which  to  pay  interest  on  said  county  bonds.  The  L.,  L.  & 
6.  R.  Go.  then  commenced  this  action  to  enjoin  the  collection  of  said 
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tax,  claiiBing  that  the  same  was  illegal  and  Told  beoaiue  of  said  tem- 
porary injunction.  Held,  that  the  granting  of  said  temporary  inju nction 
determined  no  person^s  rights;  that  the  tax  could  properly  be  ooUected 
while  it  was  still  in  force;  and  therefore  that  the  railroad  company  can- 
not maintain  said  action*^ 


*83       •Error  from  Johnson  district  couri 
The  case  is  stated  in  the  opinion. 

S,  0.  Thacher,  for  plaintiff  in  error. 

There  can  be  no  levy  of  road  taxes  until  the  first  Monday  in  Sep- 
tember of  each  year.     The  county  clerk,  on  or  before  the  first  day  of 
April  of  the  following  year,  furnishes  to  the  township  trustee  a  list  of 
**all  taxable  property/'  as  well  as  ''the  amount  of  road  tax  chargeable 
to  each  tract  of  land  in  their  respective  townships."    By  section  24  of 
the  road  law  (chapter  89,  Gen.  St.)  it  would  appear  that  the  persons 
owing  highway  taxes  have  until  the  first  day  of  August  following  to 
work  out  the  tax,  at  the  rate  of  two  dollars  per  day,  as  provided  in 
section  21  of  said  road  law.    It  is  apparent  that  the  legislature  allowed 
the  taxes  to  be  worked  oat  at  this  high  rate  per  diem  as  a  favor  to 
the  tax-payer;  but  this  privilege  was  entirely  denied  to  plaintiff  in 
error,  and  taxes  for  highway  purposes  were  at  once  put  into  the  tax- 
roll  against  it,  never  certified  to  the  township  trustees,  but  an  en- 
forcement sought  of  the  same  at  least  one  year  sooner  than  allowed 
by  statute.     No  execution  could  issue  against  it  for  these  taxes  be- 
fore 1874,  if  even  then.     The  statute  nowhere  authorizes  these  taxes, 
if  delinquent,  to  be  put  on  the  tax-roll  of  any  year,  and  collected  by 
execution  or  tax  warrant  issued  by  the  county  treasurer.     Section  24 
of  the  road  law  seems  to  have  no  reference  to  taxes  on  personal  prop- 
erty. 

But,  in  any  view  of  the  case,  the  plaintiff  in  error  could  not  be  de- 
prived of  the  opportunity  of  working  out  its  road  taxes,  as  any  other 
tax-payer.  Neither  could  such  taxes  enter  into  a  tax  warrant 
*84  issued  by  the  treasurer  in  February,  1873,  for  *the  road  taxed 
first  levied  in  September,  1 872.  Neither  had  the  county  clerk 
the  power  to  enter  the  road  taxes  so  levied  at  once  on  the  assessment 
roll  of  the  county,  and  in  the  first  instance  payment  of  them  be  de- 
manded by  the  county  treasurer.  No  reason  is  shown  or  suggested 
why  the  same  rule  should  not  apply  to  the  plaintiff  in  error  in  these 
matters  as  to  any  other  tax-payer. 

Another  question  arises  as  to  its  liability  to  pay  interest  on  bonds 
whose  validity  was  contested,  and  in  suit  in  the  name  of  the  county 
commissioners,  as  plaintiffs,  and  the  said  Bruner,  as  county  treasurer, 
and  Hayes,  as  state  treasurer,  as  defendants.  The  very  tax  Clem- 
mans  and  Bruner  were  endeavoring  to  collect  of  this  plaintiff  in  error 
was  prohibited  by  injunction  from  being  paid  out  by  Bruner.     On 

^  See  Stoddart  v.  VaDlaningham,  ante,  *18,  and  cases  in  note. 
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what  principle  these  ofScers  seek  to  eolleei  a  f and  from  a  party  where 
sQch  fDnd  is  declared  to  be  improperly  raised,  is  not  apparent.  In 
other  words,  while,  by  the  strong  power  of  a  sammary  tax  warrant, 
tbe  treasurer  is  oollecting  from  the  plaintiff  in  error  this  interest  on 
county  bonds,  he  is  lying  under  an  injunction  forbidding  him  from 
paying  out  this  same  fund.  What  right  has  he,  or  the  ooanty  board, 
to  eoUect  this  money  from  the  plaintiff  in  error  as  long  as  there  are 
pending  suits  enjoining  its  payment  ?  This  money,  when  paid  into 
tbe  treasary,  is  pat  there  for  a  certain  use.  Meier  v.  McCrillus,  4 
Ean.  *250.  The  record  discloses  that  the  companies  claiming  this 
interest,  the  board  of  coanty  commissioners,  and  the  county  treasureif, 
were  all  in  court,  adjudicating  the  right  of  the  companies  to  demand 
interest  on  these  bonds.  Until  it  was  settled  that  they  had  this  right, 
the  eonntj  treasurer  had  no  power,  while  under  the  restraint  of  an 
injonetion..  to  enforce  the  collection  of  such  an  enjoined  revenue. 

If  the  suits  had  been  commenced  by  the  county  board  before  their  ^ 

levy,  they  would  have  had  no  power  to  make  such  a  levy;  but  being  ;.  { 

commenced  after,  the  whole  levy  for  that  object  was  necessarily  af-  ^"^ 

fected  thereby,  the  board  acting  for  all  the  tax-payers  of  the  county, 

and  in  that  matter  standing  as  tbe  representative  of  the  tax- 
*85     payers;  and  it  was  the  right  of  *each  person  to  refuse  to  pay 

this  enjoined  tax.  This  court  has  recently  held  that  equity 
will  mterfere  in  behalf  of  the  county  board  to  prevent  county  treas- 
nrers  from  paying  interest  on  illegal  county  bonds.  Gulf  R.  Go.  v. 
Coooty  of  Miami,  12  Ean.  *230.  The  principle  of  this  decision  must 
be  that  in  this  manner  tbe  county  represents  all  the  tax-payers,  else 
tbe  case  would  be  inconsistent  with  Meier  v.  McCrillus,  supra.  If  the 
salts  should  terminate  adverse  to  the  county,  then  this  tax  remains 
an  enforceable  lien  against  the  persons  and  property  on  which  it 
is  levied;  for  it  is  part  of  the  revenue  law  that  each  tax  is  carried 
oQt  separately  on  the  tax-roll,  and  the  treasurer,  in  such  a  case,  could 
easily  give  a  receipt  for  tbe  unenjoined  taxes.  When  the  county 
board  enjoined  the  payment  of  this  tax  it  was  as  though  each  tax- 
payer had  enjoined  his  individual  part  thereof.  The  bonds  were  issued, 
&B  the  record  shows,  without  authority  of  law,  and  hence  a  tax  to 
meet  the  interest  on  them  was  simply  void.  This  invalid  nature  of 
the  bonds  had  been  shown  *in  the  suits  mentioned  in  the  petition,  so 
far  that  the  payment  of  any  interest  on  them  was  restrained.  But, 
sorely,  the  county  cannot  in  one  breath  say  that  the  interest  claimed 
is  for  void  bonds,  and  hence  the  county  ought  not  to  pay,  and  in  the 
next  assert  the  interest  to  be  due  and  collectible  from  the  tax-payers. 
If  the  interest  is  illegal,  then  it  is  so,  not  for  one  purpose  only,  but  for 
^1-  If  there  is  no  interest  due  or  owing  on  the  bonds,  then  there 
Bhonldbe  none  enforced  from  the  tax-payers.  The  county  cannot  be 
Permitted  to  collect  funds  for  an  illegal  object,  and  then  cover  the 
same  into  its  general  funds.  The  right  to  tax  and  collect  revenue  is 
^'^^ded  to  the  counties  only  in  specified  cases,  and  the  power  to  use 
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this  function  is  not  to  be  enlai^ed  by  any  oonstraotidn  whateyer. 
Tbe  statutory  power  will  be  confined  to  a  fait  eohstruction  of  the 
law  creating  it.     Under  our  statutes  no  power  is  giveu  to  a  county  to 
collect  funds  for  the  payment  of  interest  on  bonds  unauthorized  by 
law.     These  propositions  are  fundamental.     They  stand  upon  author- 
ity and  reason. 
*86      The  county  asserting  the  illegality  of  these  bonds,  and  *insti- 
tuting  suit  to  set  them  aside,  and  having  injunction  to  restrain 
its  ofEicei^  from  paying  out  any  funds  on  the  interest  due  on  the 
bonds,  is  precluded  from  turning  around  and  alleging  the  validity  of 
the  bonds,  and  the  legality  of  the  tax  sought  to  be  collected  in  paly- 
ment  of  the  interest  on  them. 
.  Frank  R.  Ogg,  for  defendant  in  error. 

Tbe  questions  presented  by  plaintiff's  petition  have  been  passed 
upon  and  adjudicated  by  this  court  in  the  case  of  Gulf  B.  Co.  v. 
Treasurer  of  Bourbon.Go.,  7  Ean.  *210,  and  affirmed  by  the  court  in 
the  case  of  the  same  Railroad  Co.  v.  Blake,  9  Kan.  *4:89.  These 
cases  are  decisive  of  this.  In  this  case  there  are  no  strong  equitable 
grounds  existing  which  would  authorize  the  interference  of  a  court  of 
equity,  and  the  court  did  not  err  in  sustaining  defendant's  demurrer 
to  plaintiff's  petition.  Burnes  v.  Atchison,  2  Ean.  ^454;  Boseberry 
V.  Huff,  27  Ind.  12. 

Valentine,  J.  This  was  an  action  to  enjoin  the  collection  of  two 
certain  taxes.  The  defendant  demurred  to  the  plantiff's  petition  on 
the  ground  that  the  petition  did  not  state  facts  sufficient  to  constitate 
a  cause  of  action .  The  court  below  sustained  the  demurrer.  If  either 
of  said  taxes  should  have  been  enjoined,  then  the  demurrer  should 
have  been  overruled,  for  in  that  case  the  petition  would  have  stated 
facts  sufficient  to  constitute  a  cause  of  action.  One  of  the  taxes  was 
a  road  tax  of  $162.62.  The  other  was  a  tax  of  $598.55  to  pay  in- 
terest on  county  bonds  issued  to  railroad  companies.  The  first  it  is 
admitted  is  legal,  but  it  is  claimed  that  the  collection  of  the  same  at 
the  time,  and  in  the  manner,  it  was  attempted  to  be  collected  Is  illegal. 
Tbe  second  of  said  taxes  it  is  claimed  is  illegal  and  void.  Both  of 
said  taxes  were  levied  in  1872,  foi:  that  year,  and  placed  upon  the 
tax-roll  of  that  year.  In  February,  1873,  the  defendant  Bru- 
*87  ner,  as  treasurer  of  Johnson  county,  issued  his  tax  warrant  *for 
their  collection,  and  the  defendant  Clemmans,  as  sheriff  of 
said  county,  was  about  to  collect  the  same,  when  this  suit  was  com- 
menced to  restrain  both  of  said  defendants  from  collecting  said  taxes. 

Was  the  attempted  collection  of  said  road  tax  illegal  ? 

Section  72  of  the  tax  law  reads  as  follows :  '*The  county  commis- 
sioners shall  meet  on  the  first  Monday  in  September  in  each  year, 
and  shall  estimate  and  determine  the  amount  of  money  to  be  raised 
by  tax  for  county  purposes ;  also  all  other  taxes  which  they  may  be 
required  by  law  to  levy."     Gen*  St.  1044. 
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Sections  21  to  24  of  the  road  law  (Gen.  St.  905)  read  as  follows : 

"Sec.  21.  The  board  of  connty  commissioners  of  each  county  may, 
at  the  time  prescribed  by  law  for  levying  coanty  taxes,  levy  a- road 
tax  of  not  more  than  three  mills  oti  the  dollar  on  all  taxable  property 
in  their  respective  counties,  except  the  real  estate  in  incorporated 
cities  of  over  two  thousand  inhabitants;  and  said  tax  may  be  paid 
in  labor,  under  the  direction  of  the  overseer  of  the  district  in  which 
the  property  is  situated,  by  any  able-bodied  man,  at  the  rate  of  two 
dollars  per  day. 

''Sec.  22,  [as  it  originally  was.]  It  shall  be  the  duty  of  the  county 
clerk,  immediately  after  such  tax  has  been  levied,  to  furnish  to  each 
township  trustee  a  list  of  the  taxable  real  estate,  and  persons  eharged 
with  taxes  on  personal  property ,  within  their  respective  townships,  and 
the  amount  of  road  tax  chargeable  to  each  tract  or  person;  said  list 
to  be  famished  on  or  before  the  first  day  of  October  in  each  year.*' 

*Sec.  22,  [as  amended.]     It  shall  be  the  duty  of  the  county  clerk,  . 

after  such  tax  has  been*ldvied,  to  furnish  to  each  township  trustee  / 

of  the  county  a  list  of  all  the  taxable  property,  and  the  amount  of  all  y 

road  tax  chargeable  to  each  tract  of  land  within  their  respective  town^ 
ihips;  said  list  to  be  furnished  on  or  before  the  first  day  of  April  in 
each  year."     Laws  1872,  p.  355,  §  6. 

"Sec.  23.  The  trustees  of  the  several  townships,  after  receiving  the 
list  mentioned  in  the  preceding  section,  shall  proceed  to  make  out 
lists  of  all  the  taxable  real  estate  within  the  various  road-districts, 
and  of  persons  charged  with  taxes  on  personal  property,  with  the 
amount  of  road  tax  chargeable  to  each  tract  of  land,  and  de- 
*88  liver  the  same  to  the  overseer  of  *such  district  on  or  before 
the  fifteenth  day  of  October  in  each  year. 

"Sec.  24.  All  road  taxes  remaining  unpaid  on  the  first  day  of  An* 
gust  shall  be  returned  to  the  township  trustee.  The  township  trustee 
Bhall,  before  the  fifteenth  day  of  August,  return  all  such  delinquent 
road  taxes  to  the  county  clerk,  who  shall  charge  the  same  against 
the  respective  tracts  of  land  on  the  county  tax-roll  of  the  current 
year." 

The  road  tax  we  are  now  considering  was  levied,  as  ^provided  by 
law,  on  the  first  Monday  in  September,  1872.  It  is  claimed  that  un- 
der said  section  22  of  the  road  law,  as  amended,  the  list  of  the  taxable 
property,  and  the  amount  of  tax  thereon,  should  have  been  furnished 
to  the  various  township  trustees  on  or  before  the  first  day  of  April, 
1S73;  that  under  section  28  of  the  road  law  the  township  trustees 
should  have  furnished  like  lists  to  the  various  road  overseers  on  or 
before  October  15,  1873;  that  under  section  24  of  the  road  law  the 
^paid  road  taxes  should  be  returned  by  the  road  overseers  to  the 
township  trustees,  and  by  the  township  trustees  to  the  county  clerks, 
and  that  all  this  should  be  done  some  time  between  the  first  and  the 
fifteenth  day  of  August,  1874;  and  that  the  county  clerk  should  aft- 
erwards enter  snoh  delinquent  road  taxes  on  the  tax-roll  for  the  year 
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1874.  And  it  is  claimed  that  under  these  sections  no  road  tax  levied 
in  1872  ooald  be  put  on  any  tax-roll  of  the  county  earlier  than  in 
1874.  The  plaintiff  claims  that  under  said  sections  it  had  the  right 
to  pay  said  road  tax  in  labor,  at  the  rate  of  two  dollars  per  day  for 
any  able-bodied  man,  and  that  it  had  the  right  to  do  this  at  anytime 
from  October  15,  1S73,  till  August  1,  1874.  This  claim  seems  very 
plausible,  but,  when  examined  closely,  we  hardly  think  it  will  be 
found  to  be  sound.  It  may  be  that  the  company  would  have  a  right 
to  pay  the  tax  in  labor;  but,  if  so,  we  are  inclined  to  think  it  would 
have  to  do  so  before  the  treasurer  should  issue  his  warrant  for  its  col- 
lection, and  that  the  treasurer  might  issue  his  warrant  therefor  at 
any  time  after  January  10^  1873.  We  shall  now  proceed  to  give  our 
views  upon  this  subject. 

In  1872  and  in  1873  all  property,  real  and  personal,  belong- 
*89      ing  to  a  *railroad  company,  and  used  in  operating  their  rgad, 

was  assessed  as  personal  property.  Laws  1871,  p.  331,  ^  4, 
And  the  taxes  levied  upon  such  assessment  were  collected  in  the  same 
manner  as  taxes  levied  upon  personal  property.  Bailroad  property, 
although  it  may  have  been  real  estate,  was  not  sold  by  the  couutj 
treasurer  on  the  first  Tuesday  of  May,  or  at  any  other  time,  to  pay 
the  delinquent  taxes,  as  other  real  estate  was.  Gen.  St.  1046,  §§  80, 
81.  On  the  contrary,  the  county  treasurer,  on  or  before  the  tenth  of 
January,  issued  his  warrant  to  the  sheriff  to  collect  the  same,  and  tbey 
were  collected  in  the  same  manner  as  other  delinquent  taxes  upon  per- 
sonal property.  Laws  1871,  p.  334,  §  11;  Laws  1869,  p.  339 ;  Gen. 
St.  1059,  §  123.  Bailroad  property  was  in  fact,  under  the  tax  laws, 
governed  by  the  same  rules,  and  treated  in  the  same  manner,  as  per- 
sonal property,  although  the  larger  portion  of  the  same  may  have 
been  real  estate.  As  we  have  before  seen,  it  was  the  duty  of  the 
county  commissioners  to  levy  the  road  tax,  as  well  as  almost  ail  the 
other  taxes.  Gen.  St.  1044,  §  72 ;  Id.  905,  §  31.  And,  except  when 
otherwise  provided,  all  the  taxes  levied  by  the  county  commissioners, 
under  said  section  72  of  the  tax  law,  were,  by  the  county  clerk,  im- 
mediately placed  upon  the  tax-roll  of  the  county  for  immediate  col- 
lection by  tl^e  county  treasurer.  We  have  already  given  section  73 
of  the  tax  law,  and  we  now  call  attention  to  section  73  of  said  law. 
It  reads  as  follows : 

"Sec.  73.  The  county  clerk^  immediately  after  the  first  Monday  in 
September,  shall  proceed  to  determine  the  sums  to  be  levied  upon 
each  tract  or  lot  of  real  property,  and  upon  the  amount  of  personal 
property,  in  .the  name  of  each  person,  company,  or  corporation,  which 
shall  be  assessed  equally  on  all  real  and  personal  property  subject  to 
the  same  tax,  and  set  down  each  tax  in  a  separate  column.  He  shall 
complete  the  same,  and  attach  his  certificate  thereto,  and  deliver  it 
to  the  county  treasurer  on  or  before  the  first  day  of  November,  and 
shall  charge  the  treasurer  with  the  amount  of  the  respective  taxes 
assessed  on  the  tax-roll."    Gen.  St.  1044* 
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Id  1872  and  in  1878  there  was  no  provision  in  any  of  the  stat- 
otes  anthorizing  the  county  clerk  to  do  anything  with  the 
*90  *road  tax  levied  by  the  county  comxnbsioners  upon  personal 
property,  except  to  immediately  place  it  upon  the  tax-roll  of 
the  county  for  immediate  collection  by  the  county  treasurer  as  other 
taxes  upon  personal  property  are  collected.  There  was  no  provision 
aothorizing  the  county  clerk  to  furnish  the  various  township  trustees 
of  his  county  with  the  amount  of  road  tax  levied  upon  personal  prop- 
erty, nor  was  there  any  provision  authorizing  him  to  famish  said  tms- 
taes  with  tbe  names  of  persons  charged  with  road  tax  levied  upon  per- 
sonal property.  He  simply  furnished  said  trustees  with  "  the  amount  of 
road  tax  chargeable  to  each  tract  of  land  within  their  respective  town- 
Bhips.**  See  section  22  of  the  road  law,  as  amended ;  Laws  1872,  p. 
355,  §  6.  We  have  quoted  said  section  22  as  it  originally  sKod,  and  as 
amended,  and  have  italicised  those  portions  of  each  which  differ  from 
those  of  the  other,  or  which  are  not  found  in  the  other.    The  differences,  . 

therefore,  between  the  original  section  and  the  amended  section  will  f 

be  obvious,  and  these  differences  will  show  clearly  the  intention  of 
the  legislature.  Therefore,  as  all  railroad  property  must,  under  said 
tax  laws,  be  treated  as  personal  property ;  and  as  the  county  clerk 
was  not,  andec  said  laws,  authorized  to  furnish  to  the  various  town- 
ship trustees  the  various  amounts  of  taxes  levied  upon  personal  prop* 
erty,  or  with  the  names  of  persons  charged  with  road  taxes  levied 
npoQ  personal  property;  and  as  said  derk  was  not  authorized  to  do 
anything  else  with  said  road  taxes  except  to  place  them  upon  the 
county  tax-roU  for  immediate  collection, — it  would  seem  to  follow, 
under  said  section  73,  and  other  sections  of  the  tax  laws,  that  the 
county  clerk  must  put  all  the  road  taxes  levied  upon  railroad  prop- 
erty, as  well  as  those  levied  upon  personal  property  in  general,  upon  . 
the  eounty  tax-roll,  to  be  collected  the  same  as  other  taxes  levied  upon 
personal  property. 

2.  Was  tbe  tax  levied  to  pay  interest  on  county  bonds  issued  to  rail- 
road companies  invalid  ?  It  will  be  presumed  that  said  tax  was  valid, 
unless  the  contrary  has  been  shown  by  the  plaintiff  in  its  petition. 
Have  they  shown  the  contrary?  They  allege  that  the  county 
*91  treasurer  and  state  treasurer  have  been  enjoined,  at  the  *suit 
of  county  commissioners,  from  paying  any  interest  on  said 
bonds.  The  grounds  upon' which  the  county  commissioners  obtained 
Baid  injunction  are  as  follows:  The  commissioners  "set  up,  as  a 
^act,  that  said  bonds,  and  all  of  them,  are  void,  and  issued  without 
authority  of  law,  and  that  said  interest  so  levied  on  said  assessment 
roll  of  said  county  is  wrongfully  levied,  and  is  of  right  not  the  prop- 
erty or  moneys  of  said  companies  to  which  said  bonds  were  issued.  *' 
^he  plaintiff  in  the  present  suit  does  not  say  that  said  bonds  are 
void;  it  merely  says  that  the  county  commissioners  say  so  in  their 
soit.  And  the  plaintiff  in  the  present  suit  does  not  say  that  the 
county  oommissioners'  suit  has  ever  been  terminated.     We  should. 
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judge  from  the  allegation  in  the  plaintiff's  petition  that  the  injunction 
granted  to  the  county  commissioners,  to  restrain  the  county  treas- 
urer and  state  treasurer  from  paying  any  interest  on  said  bonds,  was 
merely  a  temporary  injunction, — an  injunction  pendente  lite,  to  stop 
the  money  in  the  hands  of  the  county  and  state  treasurers  until  it 
could  be  determined  to  whom  the  money  belonged.  Such  an  injunc- 
tion determines  no  person's  rights.  Such  an  injunction  will  not  pre- 
vent the  county  treasurer  and  the  sheriff  from  collecting  taxes  to  pay 
interest  on  said  bonds.  Bat  even  if  said  county  commissioners'  suit 
has  been  terminated,  and  said  injunction  were  a  perpetual  injunction, 
still  it  might  not  prevent  the  treasurer  and  sheriff  from  collecting 
said  taxes.  The  county  treasurer,  state  treasurer,  and  the  railroad 
companies  to  whom  said  bonds  were  issued,  were  parties  defendant 
in  the  sai^  commissioners'  suit.  Now,  suppose  the  railroad  com- 
panies had  parted  with  all  the  interest  they  had  in  said  bonds  before 
said  suit  was  commenced,  are  the  real  owners  of  the  bonds,  who  were 
not  parties  to  the  suit,  to  suffer  because  these  merely  nominal  parties 
— the  county  treasurer,  state  treasurer,  and  railroad  companies — may 
have  allowed  (possibly  with  their  consent)  jud^;ment  for  a  perpetual 
injunction  to  be  rendered  against  them?  There  is  no  allegation  in 
the  plaintiff's  petition  that  the  railroad  companies  owned  said 
^93  bonds  when  said  suits  were  commenced.  There  is  no  ^allega- 
tion in  fact  that  the  county  commissioners  alleged  that  said 
railroad  companies  owned  said  bonds  when  their  suit  was  commenced. 
Possibly  the  county  treasurer,  the  state  treasurer,  and  the  railroad 
companies  were  all  very  willing  that  injunctions  should  be  granted  re- 
straining the  officers  from  paying  said  interest ;  for,  possibly,  the  in- 
terests of  all  of  them  were  on  that  side.  They  may  all  have  been  large 
tax-payers  in  Johnson  county  without  having  any  interest  in  the 
bonds.  We  decide  this  case,  however,  upon  the  belief  that  said  in 
junction  was  only  a  temporary  injunction. 
The  judgment  of  the  court  below  is  affirmed* 
(All  the  justices  concurring.) 


Danibl  G.  Toung  and  others  v.  F.  Lbdriok  and  others. 

July  Term.  1874. 

1.  Execution:   Proceedings  in  Aid  of:  Powers  and  Jurisdiction  of 
Probate  Judge.    The  provisions  of  the  Civil  Code  entitled  "Proceed 
ings  in  Aid  of  Execution"  are  constitutional  and  valid  so  far  as  the  ques 
tion  is  concerned  of  conferring  power  on  the  probate  judge  to  act  there- 
under.^ 

» See  Board  of  Ed.  v.  Scoville,  18  Kan.  •1'!;  Wliite  8.  M.  Co.  v.  Wait,  U  Kan.  186,- 
liudes  V,  Hood,  29  Kan.  49. 
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2.  Probate  Judge :  Judicial  Powers.  A  probate  Judge  ma^  receive  Judi- 
cial powers  other  than  those  granted  by  the  constitution  to  the  probate 
court.* 

8.  Courts:  Distriot  Courts  and  District  Judges.  While  it  may  be  that 
noproYision  can  be  made  for  more  than  one  judge  of  a  district  court,  and 
while  it  may  be  that  no  legislation  can  be  upheld  which  excludes  such 
single  judge  from  a  supervisory  control  of  all  the  proceedings  of  that 
court,  yet,  within  these  limits*  it  is  competent  for  the  legislature  to  pro- 
vide that  other  persons  may  exercise  some  Judicial  functions  in  cases 
pending  therein. 

Error  from  Morris  district  court. 

Young  and  two  others  as  partners  obtained  as  judgment  against 
*98      Ledriok  &  8imcook,  the  defendants  in  error,  at  the  *April 

term,  1872,  of  the  district  court  of  Morris  county,  and  after- 
wards instituted  proceedings  in  aid  of  execution  before  the  probate 
judge  of  Morris  county,  under  sections  482-504  of  the  Civil  Code. 
After  full  examination  said  probate  judge  made  an  order  appointing  a 

F.  P.  Nichols  receiver,  (who  thereupon  duly  qualified,)  and  directing  f' 

F.  Ledriok  and  6.  W.  Munkers  to  deliver  to  such  receiver  certain  ^ 

ootes  and  accounts  found  in  their  hands  and  found  to  be  the  property 
of  Ledrick  &  Simcock.  Thereafter  Ledrick  &  Simcock  filed  their  pe- 
tition in  error,  with  a  transcript  of  the  proceedings  had  before  the 
probate  judge,  in  the  district  court  for  said  Morris  county,  asking  a 
reversal  of  the  order  of  the  probate  judge,  and,  also,  at  the  same  time, 
filed  an  undertaking  to  stay  further  proceedings  on  such  order.  After* 
wards,  and  at  the  October  term,  1873,  of  said  district  court,  the  or* 
der  of  the  probate  judge  was  reversed  by  said  district  court  upon  the 
groand  that  so  much  of  the  act  of  the  legislature  as  attempted  or  pur- 
ported to  confer  upon  the  probate  judge  authority  or  jurisdiction  to 
entertain  proceedings  in  aid  of  execution  was  unconstitutional  and  ' 
void. 

ii.  M.  Ruggles  and  Sliarp  <t  McDonald^  for  plaintiffs  in  error. 

The  only  question  presented  in  this  case,  as  we  think,  and  certainly 
the  only  question  argued  in  the  district  court,  is,  Are  the  provisions 
of  that  part  of  article  20  of  the  Code  entitled  "Proceedings  in  aid  of 
Etecation"  constitutional  and  valid  in  so  far  as  they  attempt  or  pur- 
port to  confer  upon  the  probate  judge  of  a  county  power,  authority, 
or  jarisdiction  to  issue  the  process,  entertain  such  proceedings,  make 
the  orders,  and  punish  their  disobedience  ?  When  courts  are  called 
Qpon  to  declare  a  solemn  act  of  the  legislature  unconstitutional,  and 
therefore  void,  the  unconstitutionality  of  such  act  must  clearly  ap- 
PW,  (County  of  Leavenworth  v.  Miller,  7  Kan.  *498,  *499;)  or,  as 
tbisoonrtin  an  early  case  has  expressed  it,  'Uhat  no  statute  should 
be  declared  unconstitutional  unless  its  infringement  of  the  su- 
*W  perior  law  is  clear  *beyond  substantial  doubt."  Kansas  v. 
Robinson,  1  Kan.  *27.  We  think  that  not  only  can  it  not  be 
^^^  **to  clearly  appear"  that  the  provisions  in  question  violate  the 

'See  in  re  Johnson,  12  Ean.  *10d;  State  v.  Majors,  Id  Ean.  441 
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constitution  of  the  state,  bat  that  direct  authority  for  their  enactment 
can  be  deduced  from  the  constitution  itself. 

It  was  claimed  in  the  court  below  that  the  jurisdiction  of  the  pro- 
bate court,  as  created  by  the  constitution,  was  confined  to  probate 
matters,  and  such  others  as  are  therein  mentioned.  The  following  is 
the  provision  of  the  constitution :  "There  shall  be  a  probate  court  in 
each  county,  which  shall  be  a  court  of  record,  and  have  such  probate 
jurisdiction,  and  care  of  estates  of  deceased  persons,  minors,  and  per- 
sons of  unsound  minds,  as  may  be  prescribed  by  law,  and  shall  have 
jurisdiction  in  cases  of  habeas  corpus.  *  *  *"  Const.  Kan.  art. 
3,  §  8.  No  negative  or  prohibitory  words  are  here  used;  and  as  we 
understand  the  rule  as  adopted  by  this  court,  it  will  not,  in  the  ab- 
sence of  prohibitory  words,  construe  the  enumeration  of  some  things 
in  regard  to  which  jurisdiction  is  to  be  exercised  as  a  limitation  of  the 
power  of  the  legislature  to  confer  jurisdiction  in  other  matters.  In 
re  Johnson,  12  Kan.  *102;  Henderson  v.  Kennedy,  9  Kan.  *166;  Jadd 
V.  Driver,  1  Kan.  *455;  Anthony  v.  Halderman,  7  Kan.  *65;  Norton 
V,  Graham,  Id.  *166.  In  the  Last  case  the  report  of  the  case  does 
not  show  that  this  point  was  decided,  but  the  court  will  remember  it 
was  so  orally  decided  at  the  hearing,  it  being  alleged  in  the  answer 
therein  that  the  defendant  held  the  office  of  county  treasurer  of  Coffey 
county  by  virtue  of  having  received  the  greatest  number  of  legal  votes 
therefor,  as  well  as  by  virtue  of  the  judgment  of  a  court  for  a  trial  of 
contested  elections,  and  the  defendant  tendered  evidence  in  support 
of  said  first  allegation,  which  being  objected  to  by  the  plaintiff  on  the 
ground  that  the  legislature  having  conferred  the  jurisdiction  upon 
the  court  constituted  for  the  trial  of  contest  elections,  it  must  be  pre- 
sumed that  such  jurisdiction  was  exclusive;  whereupon  this  court 
overruled  the  objection  and  permitted  the  evidence,  saying  in 
*95  substance  that  the  legislature  "^had  not  in  the  election  law, 
(chapter  86,  Gen.  St.  424,  §  87,)  in  terms,  declared  tUe  juris- 
diction exclusive,  and  that  this  court  would  not  so  hold ;  and  further 
remarking  that  even  if  the  legislature  had  so  declared  it  would  be 
doubtful  whether  the  provision  would  be  a  valid  one,  in  view  of  the 
provision  of  the  constitution  giving  to  this  court  original  jurisdiction 
in  quo  toarranto. 

There  is  another  provision  of  the  constitution  which  we  think  clearly 
gives  to  the  legislature  the  power  to  enact  the  sections,  the  validity 
of  which  is  herein  drawn  in  question.  That  provision  is  as  follows: 
"The  judicial  power  of  the  state  shall  be  vested  in  a  supreme  court, 
district  courts,  probate  courts,  justices  ot  the  peace,  and  such  other 
courts f  inferior  to  the  supreme  court,  as  may  be  provided  by  law.'* 
Art.  3,  §  1.  Here  is  express  constitutional  authority  to  the  legislature 
to  create  whatsoever  courts  may  be  deemed  necessary  or  proper,  pro- 
vided only  that  they  shall  be  inferior  to  the  supreme  court.  "When- 
ever the  legislature  confers  upon  any  board  or  officer  powers  which 
are  unquestionably  judicial  in  their  nature,  and  when  they  also  invest 
such  board  or  officer  with  all  the  instruments  and  paraphernalia  of  a 
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coart,  they  undoabtedly  create  a  court,  altboagh  they  may  not  in 
terms  Bay  b6.  "  "And  it  is  not  necessary  that  the  legislature,  in  order 
to  ereate  a  conrt,  or  to  confer  judicial  power,  should  first  in  terms 
create  a  court."  Prell  v.  McDonald,  7  Kan.  *447 ;  Malone  v.  Murphy, 
3  Kan.  *250 ;  State  v.  Young;  8  Ean.  *445.  That  the  power  conferred 
upon  tbe  probate  judge  by  the  sections  of  the  Code  under  considera- 
tion is  judicial  in  its  nature,  seems  to  us  to  be  beyond  all  question. 
He  is  to  hear  the  evidence,  and  then  weigh  it,  and  then  determine  its 
effect.  He  hears,  and  then  decides, — ^adjudges.  The  legislature  has 
in  many  cases  passed  acts  conferring  powers  upon  probate  judges,  or 
probate  courts.  In  re  Johnson,*  12  Kan.  *104*  And  in  every  case  in 
which  the  power  of  the  legislature  to  confer  on  probate  courts,  or 
probate  judges,  powers  other  than  those  enumerated  in  the  constitu- 
tion, has  been  questioned,  and  has  been  before  this  court,  such 
*96      power  has  *been  by  the  court  upheld.     Of  course,  we  do  not 

for  a  moment  claim  that  the  mere  passing  of  an  act,  or  a  series         « 
of  acts,  upon  a  given  question,  makes  such  act  or  acts  constitutional  ^ 

and  valid,  but  that  the  law-making  power  has  done  so  is  an  argunaent 
of  persuasive  weight  in  determining  its  validity,  and  affords  some  pre- 
sumpiions  in  favor  of  its  not  being  nn  infringement  of  the  fundamental 
law.  County  of  Leavenworth  v.  Miller,  7  Kan.  *498;  Malone  v. 
Marphy,  2  Kan.  *261;  State  v.  Sheldon,  Id.  ^322;  State  ^v.  Young,  3 
Ean.  *445;  Steele  v.  Martin,  6  Kan.  "^486;  Anthony  v.  Halderman, 
7Kan.*64;  Norton  v.  Graham,  Id.  *166;  Prell  v.  McDonald,  Id.  ♦446; 
Kirkpatrick  v.  State,  5  Kan.  *676. 

As  to  nature  and  character  of  **  proceedings  in  aid  of  execution/' 
see  case  of  Hayner  v.  James,  17  N.  Y.  316. 

McGlure  dt  Humphrey,  for  defendants  in  error. 

The  constitution  defines  what  powers  and  jurisdiction  may  be  con- 
ferred by  law  on  the  probate  court,  and  the  probate  judge.  Sec- 
tion 8  of  article  8  of  that  instrument  prescribes  the  subject-matters 
over  which  the  probate  court  shall  have  and  exercise  jurisdiction. 
This  section,  enumerating  the  subjects  over  which  the  court  shall 
have  jurisdiction,  limits  it  to  the  matters  named,  and  no  other  or  dif- 
ferent powers  are  authorized  to  be  conferred  on  the  probate  court. 
Kent  V.  Mahaffy,  2  Ohio  St.  498.  These  powers  in  these  supple- 
mentary proceedings  are  not  given  to  the  court,  but  to  the  probate 
judge,  and  judge  of  the  district  court.  Civil  Code»  §§  482-504.  ^an 
the  probate  judge  take  this  grant  of  power?  Section  16  of  the  ju- 
dicial article  provides  that  "the  several  justices  and  judges  of  the 
courts  of  record  in  this  state  shall  have  such  jurisdiction  at  cham- 
bers as  may  be  provided  by  law."  The  only  grant  authorized  by  this 
section  is  of  power  to  transact  business  at  chambers.  We  think  it 
may  be  stated  as  a  general  rule,  that  when,  by  the  constitution,  pro- 
vision is  made  whereby  the  legislature  may  confer  on  the  judges  of 
certain  courts  jurisdiction  at  chambers,  the  jurisdiction  thus  author- 
ized to  be  conferred  extends  only  to  such  matters  as  properly  pertain 
v.14k.— 6 
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to,  thoagh  of  a  less  important  character  than,  the  general  basiness 
of  the  court.  It  would  indeed  be  anomalous  if  it  were  per- 
*97  mitted  to  grant  to  the  judge  of  a  court  a  class  of  ^powers  and 
character  of  jurisdiction  such  as  the  court  when  in  session 
could  not  take.  Unless  the  constitution  should  specifically  define  the 
functions  which  a  judge  might  exercise  at  chambers,  and  but  a  gen- 
eral grant  of  chamber  powers  is  given,  the  grant  must  be  understood 
as  restricting  the  powers  to.  such  business  at  chambers  as  arises  in 
causes  or  proceedings  pending  in  the  proper  court  of  the  officer  whose 
chamber  powers  are  invoked.  Hence,  jurisdiction  at  chambers  ex- 
tends only  to  the  making  of  such  rul^s  and  orders,  during  the  vaca- 
tion, which  it  is  proper  then  to  make,  in  matters  connected  with  ac- 
tions or  suits  pending  in  the  court  of  which  the  .judge  making  such 
rules  and  orders  is  the  judge.  Pittsburg,  Ft.  W.  &  G.  By.  Co.  v.  Hnrd, 
17  Ohio  St.  144. 

Proceedings  in  aid  of  execution  are  not  proceedings  in  or  connected 
with  an  action,  but  proceedings  after  judgment,  and  are  held  to  be  in 
no  sense  identical  with  ordinary  chambers  business,  but  are  of  a 
special  and  higher  nature,-r-a  substitute  for  an  action  in  chancery. 
Cushman  v.  Johnson,  18  How.  Pr.  496.  If  it  bad  been  intended  by 
the  framers  of  the  constitution  to  authorize  a  grant  of  such  powers  to 
the  judge  of  the  probate  court  as  are  comprehended  in  these  pro- 
ceedings supplemental  to  execution,  such  authority  would  undoubt- 
edly have  been  expressly  given.  These  powers  are  not  conferred  oi . 
the  probate  court,  and  it  would  not  have  been  competent  for  the  leg- 
islature to  so  have  conferred  them.  In  addition  to  the  specific  ju- 
risdiction vested  in  the  probate  court,  the  legislature  may  give  the 
probate  judge  jurisdiction  at  chambers.  Proceedings  in  aid  of  execu- 
tion are  no  part  of,  nor  comprehended  under,  what  is  properly  under- 
stood and  defined  as  chamber  business,  or  jurisdiction.  Hence,  there 
is  no  warrant  or  authority  either  in  section  8  or  section  16  of  the 
judicial  article  to  confer  this  class  of  powers  on  the  probate  judge. 

It  is  contended  by  plaintiffs  in  error  that  the  first  section  of  article 
3  of  the  constitution  contains  a  sufficient  warrant  for  a  grant  of 
power  to  the  probate  judge  to  entertain  proceedings  in  aid  of  execu- 
tion. This  section  simply  declares  in  what  courts  the  judicial  power 
of  the  state  shall  be  vested,  viz.,  in  the  supreme  court,  district 
courts,  probate  courts,  jus*tices  of  the  peace,  and  such  other 
courts,  inferior  to  the  supreme  court,  as  may  be  provided  by 
The  legislature  by  this  section  is  authorized  to  establish  other 
courts,  inferior  to  the  supreme  court,  besides  those  especially  pro- 
vided for  in  the  constitution,  and  apportion  to  such  newly-created 
courts  such  jurisdiction  as  may  be  convenient  and  proper.  The  only 
power  granted  to  the  legislature  in  this  section  is  a  power  to  create 
additional  courts.  There  is  no  power  here»  either  granted  or  to  be 
inferred,  to  clothe  any  court  created  by  the  constitution  with  any 
specific  powers  or  jurisdiction, — ^much  less  is  there  any  grant  of  power 
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to  eonfer  on  any  jadge  of  sneh  a  oourt  specific  powers  and  jurisdiction. 
Hence,  the  powers  in  question  being  of  a  special  character,  introsted 
to  the  jadge  and  not  to  the  court,  the  granting  of  which  not  involving 
the  establishment  of  a  new  court,  there  is  no  warrant  in  this  section 
to  justify  the  exercise  of  these  powers  by  the  probate  judge. 

The  plaintiffs  in  error,  citing  section  8  of  article  8  of  the  constitu- 
tion, say:  '"No  negative  or  prohibitory  words  are  here  used,  and  this 
court  will  not,  in  the  absence  of  prohibitory  words,  construe  the 
enameration  of  some  things  in  regard  to  which  jurisdiction  is  to  be 
exercised  as  a  limitation  of  the  power  of  the  legislature  to  confer 
jurisdiction  in  other  matters."  We  fail  to  perceive  that  the  court  has 
decided  as  above  stated.  In  the  cases  cited  to  support  this  statement, 
ire  understand  the  court  to  say  substantially  ihat  the  rule  as  above 
set  forth,  which  substantially  embodies  this  maxim,  expreasio  uniua, 
exdusio  alterius,  does  not  apply.  In  these  cases  the  court  simply  af- 
firms that  in  the  absence  of  a  constitutional  inhibition  the  legislature 
may  eonfer  on  two  distinct  courts  concurrent  jurisdiction,  which  is  /I 

almost  equivalent  to  saying  that  two  similar  things  may  co-exist. 

It  seems  to  be  contended  by  plaintiffs,  that  in  seeking  to  invest  the 
probate  judge  with  the  powers  in  question,  the  legislature  has  in  fact, 
though  not  in  terms,  created  by  such  act  a  court.  The  right  of  the 
legislature  to  create  additional  courts  is  not  questioned.  But 
*d9  in  granting  these  powers  to  the  ^probate  judge,  the  legislature 
has  not  created  another  court;  it  has  not  authorized  any  act 
to  be  done,  in  these  suppleiiientary  proceedings,  by  any  court.  The 
powers  are  given  solely  to  the  judge,  to  be  exercised  by  the  probate 
and  district  judges  respectively,  in  their  capacity  of,  and  by  virtue 
of,  their  official  character  as  probate  and  district  judge.  No  court 
can  entertain  these  proceedings,  or  make  the  orders  necessary  to  make 
tbem  effectual.  The  authority  is  personal,  and  vested  in  the  judge 
before  whom  the  proceeding  is  commenced ;  and  further,  the  author- 
ity being  statutory,  the  provisions  of  the  statute  must  be  strictly  ob- 
served. Biting  V.  Vanderburgh,  17  How.  Pr.  80;  Weber  v.  Hobbie, 
13  How.  Pr.  382.  It  seems  to  be  claimed  that  the  acts  creating  the 
criminal  court  of  Leavenworth  county,  and  the  courts  for  the  trial  of 
contested  elections,  and  designating  the  probate  judge  as  the  judge 
of  those  courts,  are  analogous  to  the  case  at  bar.  We  think  a  clear 
distinction  exists.  In  the  one  case  the  probate  judge  is  designated 
as  the  person  or  officer  to  exercise  the  functions  of  another  court,  and 
while  performing  the  duties  thus  devolving  on  him  he  acts  as  the 
judge  of  that  court,  and  not  as  judge  of  the  probate  court.  In  other 
words,  while  the  probate  judge  was  exercising  the  functions  of  the 
criminal  court  of  Leavenworth  county,  or  the  contested  election  court, 
H  was  not  the  probate  court  that  was  in  session,  but  the  respective 
courts  named.  When,  however,  the  probate  judge  is  called  on  to  act 
^  these  execution  proceedings  he  acts  as  probate  judge,  or  as  judge 
of  the  probate  court. 
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Brbwbr,  J.  The  only  qnestion  in  this  case  is,  Axe  the  provisions 
of  the  statute  entitled,  "Proceedings  in  Aid  of  Execution,"  and  found 
on  pages  724  to  728  of  the  General  Statutes  of  the  state  of  Kansas, 
constitutional  and  valid  in  so  far  as  they  attempt  or  purport  to  con- 
fer upon  the  probate  judge  power,  authority  or  jurisdiction  to  issue 

the  process,  entertain  such  proceedings,  make  the  orders  and 
*100     punish  their  disobedience,  as  is  provided  for  in  the  sections  *of 

the  statutes  found  on  the  pages  above  mentioned?    Can  a 
probate  judge  be  invested  with  judicial  functions  as  to  cases  pending 
in  the  district  court?    This  really  separates  itself  into  two  questions : 
Can  a  probate  judge  receive  other  judicial  powers  than  those  granted 
by  the  constitution  to  the  probate  court?  and  can  judicial  funotions, 
as  to  cases  pending  in  the  district  court,  be  granted  to  any  person 
other. thanHhe  duly-elected  judge  thereof?    The  first  question  is  no 
longer  an  open  one  in  this  court,  but  has  been  already  answered  in 
the  affirmative.    In  re  Johnson,  12  Kan.  *103,  and  cases  cited  in 
opinion.     The  second  question  must  also  be  answered  in  the  affirma- 
tive.    The  jurisdiction  of  the  district  court  is  not  dedned  by  the  con- 
stitution.   It  is  left  to  the  legislature  to  prescribe  its  limits,  and  the 
manner  of  its  exercise.     While  it  may  be  that,  under  section  5  of 
article  3  of  the  constitution,  it  is  impossible  for  the  legislature  to  pro- 
vide for  more  than  one  judge  of  a  district  court,  and  while  it  may  be 
that  no  legislation  could  be  upheld  which  excluded  such  single  judge 
from  a  supervisory  control  of  all  the  proceedings  of  that  court,  yet, 
within  this  limit,  we  think  it  competentr.for  the  legislature  to  pro- 
vide that  other  persons  may  exercise  some  judicial  functions  in  cases 
pending  therein.     Thus,  the  legislature  has  authorised  the  trial  of 
certain  cases  before  referees.    No  question  has  been,  none  can  well  be, 
made,  as  to  the  validity  of  such  legislation.    Yet  here  is  an  officer 
other  than  the  judge  who  is  exercising  judicial  functions  in  cases  in 
that  court.    So,  also,  at  common  law  the  sheriff  exercised  judicial  func- 
tions.    The  sheriff's  jury,  to  assess  damages,  was  an  every-day  oc- 
currence.    And  in  proceedings  before  such  jury  the  sheriff  acted  as 
a  qtiaai  judge.     In  our  own  proceedings  under  the  occnpying*claim« 
ant  act  may  be  found  something  of  the  same  nature.     To  require  of 
the  judge  the  performance  of  all  these  duties,  because  judicial  in  their 
nature,  would  so  burden  him  as  to  work  a  great  hinderance  to  the  dis- 
patch of  business,  and  the  trial  of  cases.     Now,  these  proceedings  in 

aid  of  execution  are  of  this  same  subordinate  nature.  It  has 
*101     been  claimed  that  they  were  a  substitute  for  *and  equivalent 

to  the  old  creditors'  bill.  While  in  manyrespects  theyresemble, 
yet  they  are  far  from  being  exactly  similar.  See  opinion  of  Dbnio, 
J.,  in  the  case  of  Hayner  v.  James,  17  N.  Y.  816.  They  are  based 
upon  a  judgment  already  obtained.  They  are  proceedings  to  aid  in 
its  collection, — proceedings  resulting  from  the  inability  of  the  sheriff 
to  accomplish  such  collection  by  means  of  ordinary  execution.  Thej 
are  simply  means  to  reach  all  the  property  of  the  debtor,  and  apply 
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Die  same  to  pftyment  of  a  debt  whose  existence  has  been  already  ju* 
dieially  detennined.  It  needs  but  a  little  reflection  to  perceive  tbat» 
no  matter  how  wide  may  be  the  scope  of  these  proceedings,  they  are 
of  a  BDbordinaie  nature.  Judicial  functions  in  such  matters  may,  it 
seems  to  as,  be  granted  by  the  legislature  to  officers  other  than  the 
regularly  elected  judge,  subject,  of  course,  to  his  snpervisory  control. 
This  determines  the  case,  and  the  judgment  of  the  district  court  must 
be  reversed,  and  the  case  remanded  for  further  proceedings. 
(All  the  justices  concurring.) 


BioHABD  W.  BuDD  and  others  r«  Gharlbs  F.  Eramhb. 

July  Term,  1874. 

1.  Srr<»n!  ImmateriaL  Only  errors  which  affect  substantial  rights  can  be 
considered  in  this  court.    [State  v.  O'Laughlin,  29  Kan.  24.] 

1  Pleadings:  Omission  to  Attach  Copy  of  Note.  When  a  petition  on 
a  promissory  note  sets  out  the  note  in  full,  and  makes  it  a  part  thereof, 
an  omission  to  attach  a  copy  is  not  such  an  error  as  will  authorize  a  re- 
versal of  the  Judgment.^ 

8.  Pleading:  Setting  out  Instruments:  SSfibct.  Where  a  pleading  al- 
leges that  a  party  executed  an  instrument,  and  sets  out  the  instrument 
in  fall,  it  is  equivalent  to  alleging  that  he  made  all  the  covenants  and 
promises  contained  in  such  instrument,  and  assumed  all  the  liabilities 
created  thereby.* 

i  Court:  Name  or  Style  of.  The  *'name  of  the  court"  is  fully  given  in 
a  petition  entitled  "State  of  Kansas,  Leavenworth  County,  District  Courts 
l8t  Judicial  District." 

*102    *Error  from  Leavenworth  district  court. 
The  case  is  stated  in  the  opinion. 
Oreen  d  Foster^  for  plaintiffs  in  error. 
Howilty  dt  Singleton,  for  defendant  in  error. 

Bbkwbb,  J.  Charles  F.  Kramer  brought  an  action  in  the  district 
eoQrt  of  Leavenworth  county  on  a  note,  and  to  foreclose  a  mortgage 
given  to  secure  the  payment  of  the  same.  He  made  Bicbard  W. 
Bodd,  Nancy  E.  Budd,  David  W.  Eaves,  Elisha  Diefendorf ,  and  James 
B.  Wilson,  defendants.  The  caption  and  style  or  name  of  the  court 
were  set  forth  thus :    ** State  of  Kansas y  County  of  Leavenworth^  Dis- 

>  Where  an  instmment  In  writine  for  the  payment  of  money  is  sued  on,  and  a 
copy  of  Buch  instrument  is  attached  to  the  petition  and  made  a  part  thereof,  such 
copy  should  be  considered  as  a  part  of  the  petition  when  construing  the  allega- 
tions thereof.    State  v.  School-district,  8  Pac.  Rep.  308. 

,>3eeWinkfleld  v.  Brinkman,  21  Kan.  684;  Wyandotte  v.  Zeitz,  Id.  656;  Ham- 
nek  ▼.  Board  of  Bdncstien,  28  Kan.  88S;  State  ▼.  Sobool-district,  8  Pac.  Rep.  211. 
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trict  Court  let  Judicial  District,  ##.*     The  following  is  ft  copy  of  said 
petition : 

Caption  and  Title.]  "The  plaintiff  says  on  the  twenty*eighth  of 
February,  1873,  defendants  Bichard  W.  Budd  and  Nancy  E.  Budd 
executed  and  delivered  to  him  their  promissory  note,  a  copy  of  which, 
and  the  indorsements  thereon,  is  hereto  attached,  marked  'A/  and 
made  part  hereof.  All  the  interest  due  thereon  to  the  twenty-eighth 
of  August,.  1873,  has  been  paid.  There  is  now  due  on  said  promissory 
note  $440,  and  interest  thereon  from  the  said  twenty-eighth  of  Au- 
gust to  the  present  time,  at  the  rate  of  twelve  per  cent,  per  annam, 
which  the  defendants  refuse  to  pay,  though  often  requested.  At  the 
time  said  defendants  Bichard  W.  Budd  and  Nancy  E.  Budd  executed 
and  delivered  the  aforesaid  promissory  note,  and  to  secore  the  pay- 
ment of  the  sum  of  money  therein  mentioned,  according  to  the  tenor 
of  said  note,  they  executed  to  plaintiff  their  mortgage  deed,  which  was 
by  him  delivered  to  and  received  for  record,  on  the  twenty-eighth  of 
February,  1878,  at  2  o'clock  p.  m.,  by  M.  G.  Mast,  register  of  deeds 
of  the  county  of  Leavenworth  aforesaid,  and  by  said  register  of  deeds 

duly  recorded  in  liber  37  of  Mortgages,  at  pages  489,  490,  and 
*108     491,  a  copy  *of  which  mortgage  deed,  with  the  indorsements 

of  said  register  of  deeds  made  thereon,  is  hereto  attached, 
marked  '  B,'  and  made  part  hereof.  The  mortgage  deed  has  become 
absolute.  The  defendants  Eaves,  Diefendorf,  and  Wilson  each  claim 
to  own  an  interest  in  the  real  property  described  in  said  mortgage 
deed,  the  exact  nature  of  which  is  unknown  to  the  plaintiff,  further 
than  that  the  same  is  inferior  to  the  rights  of  the  plaintiff.  Where- 
fore the  plaintiff  asks  judgment  against  defendants  Bichard  W.  Budd 
and  Nancy  E.  Budd  for  $440,  and  interest  thereon  at  the  rate  of 
twelve  per  cent,  from  the  twenty-eighth  of  August,  1873,  until  paid, 
and  for  the  sum  of  $50  attorney  fees,  as  stipulated  in  said  deed,  and 
that  the  mortgage  be.  foreclosed,  and  the  land  therein  described  sold, 
as  provided  by  law,  and  that  defendants  Eaves,  Diefendorf,  and  Wil- 
son be  required  to  set  up  and  make  known  their  interest  in  the  real 
property  aforesaid,  and  the  same  be  adjudged  inferior  to  the  claim  of 
the  plaintiff,  and  for  such  other  and  further  relief  as  the  plaintiff 
may  be  entitled  to. 

"HowsLBY  &  Singleton,  Attys.  for  Plaintiff." 

Then  follow  copies  of  the  note  and  mortgage  as  stated  above*  To 
this  petition  the  plaintiffs  in  error,  Budd  and  Budd,  demuri;ed,  on 
the  ground  that  the  petition  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  demurrer  was  overruled,  and  the  court  ren- 
dered judgment  and  decree  of  foreclosure  and  sale;  to  all  of  which 
plaintiffs  in  error  excepted.  We  see  no  error  in  this  ruling,  at  least 
none  that  under  section  140  of  the  Code  will  avail  the  plaintiffs  in 
error.    That  section  declares  that  **the  court,  in  every  atage  of  action, 
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mnst  disregard  any  error  or  defect  in  the  pleadings  and  proceedings 
which  does  not  afFect  the  substantial  rights  of  *tbe  adverse  party,,  and 
no  judgment  shall  be  reversed  or  affected  by  reason  of  such  error  or 
defect."  Section  118  of  the  Code  requires,  in  an  action  on  a  note, 
that  a  copy  be  ''attached  to  and  filed  with  the  pleading;"  while  sec- 
tion 123  authorizes  a  party  in  such  an  action  "to  give  a  copy  of  the 
mstrument,  with  all  credits  and  the  indorsements  thereon,  and  to  state 
that  there  is  due  to  him  on  such  instrument  a  specified  sum  which  he 
claims,  with  interest. "     Upon  this  counsel  contends — Firiit,  "that  sec-  ' 

tion  1S8  is  not  complied  with  by  merely  attaching  a  copy  of 
*104  the  instrument  to  the  pleading,  as  required  by  "^section  118, 
and  that  the  copy  required  by  section  123  must  be  incorpo- 
rated in,  and  thus  made  a  part  of  the  pleading,  which  is  not  done;" 
and,  second,  ''that  the  petition,  after  referring  to  the  copy  of  the  note 
attached  to  and  filed  with  it,  wholly  fails  to  state,  in  accordance  with 
section  123,  that  there  is  dne  to  the  phaintif  on  the  note,  from  the 
iidverse  party,  a  specified  sum,  which  he  claims,  with  interest."     We  /i 

do  not  understand  the  petition  as  do  counsel.     We  think  section  123  |I 

was  complied  with.     The  note  was  not  simply  attached  to  the  plead-  ^ 

ing,  as  an  exhibit ;  it  was  made  part  of  and  incorporated  into  it.  It 
was  as  much  a  part  of  the  petition  as  though  it  had  been  copied  into 
the  body  of  the  instrument.  The  place  in  which  it  is  put  is  nothing. 
The  pleader  in  very  words  makes  it  a  part  of  his  petition.  It  may 
be  technically  correct  to  hold  that  if  it  be  a  part  of  the  petition  it  is 
not  "attached  to  and  filed  with"  it,  and  that  therefore  section  118  has 
not  been  complied  with;  but  diertainly  no  "substantial  rights"  of  the 
plaintiff  in  error  are  affected  thereby.  The  petition  does  not,  in  the 
language  of  the  statute,  allege  that  there  is  so  much  due  the  plain- 
tiff from  the  defendants.  But  it  does  allege  that  there  is  due  on  the 
note  so  mnch,  and  the  note  sbows  that  the  defendants  are  the  makers, 
and  owe  whatever  is  due  thereon,  and  that  the  plaintiff  is  the  payee, 
and  entitled  to  receive  whatever  is  due.  This  is  abundant.  The 
mortgage  also  is,  as  the  note,  made  a  part  of  the  petition ;  and  when 
it  is  alleged  that  the  defendants  executed  a  certain  instrument,  which 
is  set  ont  in  full,  it  is  equivalent  to  alleging  that  they  made  all  the 
covenants  and  promises  contained  in  such  instrument,  and  assumed 
all  the  liabilities  created  thereby.  The  mortgage  being  to  secure  the 
note,  when  the  latter  became  due  the  former  could  be  foreclosed.  The 
name  of  the  court,  it  is  claimed,  is  not  properly  given.  We  think  it 
amply  sufficient. 

The  judgment  will  be  affirmed,  i 

(All  the  j  ustices  concurring.) 
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*105      *Statb  ov  Kansas  v.  Gaby  Folwell  and  another. 

July  Term,  1874. 

1.  Evidence:  Criminal  Case:  Admissibility:  BfEbot  at  Testimony  is 
admissible  that  tends  directly  to  prove  the  defendants  guilty  of  the  crime 
ciiarged,  although  it  may  also  tend  to  prove  a  distinct  felony,  and  tfans 
prejudice  the  accused.^ 


H. 


— ^ — :  Opinions  of  Witnesses.  It  is  a  general  rule  that  witnesses  (not 
experts)  are  not  allowed  to  give  their  opinions  to  a  Jury,  but  there  are  niany 
exceptions;  and  where,  as  in  this  case,  the  witness  knew  and  had  exam- 
ined the  wagon  of  the  defendant,  observed  the  peculiarities  of  its  run- 
ning gear,  and  had  followed  certain  wagon  tracks,  had  measured  them, 
and  had  noted  many  minute  circumstances  tending  strongly  to  show  that 
the  tracks  were  made  by  defendant's  wagon,  it  was  not  error  for  the 
court  to  refuse  to  rule  out  a  statement  of  the  witnesSp  a  part  of  which 
was  that  In  the  opinion  of  the  witness  defendant's  wagon  made  the 
tracks.^ 


a. 


:   Declarations  of  Defendant:  Insufficient   Becord.    Where 

the  record  does  not  show  that  tlie  bill  of  exceptions  contains  all  the  evi- 
dence, this  court  cannot  say,  in  the  absence  of  any  showing,  that  there 
was  not  evidence  produced  to  the  court  that  declarations  made  by  the 
accused  while  in  custody  were  voluntarily  made.' 


Appeal  from  Bourbon  district  court. 

Information,  charging  defendants  with  grand  larceny  in  having 
stolen  a  **black  horse,  the  property  of  J.  P.  MoN.,  of  the  value  of  sev- 
enty-five  dollars."  Plea,  not  guilty.  Trial  at  the  December  term, 
1878;  G.  0.  F.,  judge  pro  tem.,  presiding.  Verdict,  guilty,  and  de- 
fendant Folwell  was  sentenced  to  imprisonment  in  the  state  prison 
for  three  years,  and  defendant  White  for  seven  years.  Defendants 
appeal. 

A .  H.  Wilkineon  and  FT.  J  Bawden,  for  appellants. 

The  court  permitted  evidence  to  be  submitted  to  the  jury,  over  the 
objection  and  exception  of  appellants,  tending  to  show  the  commis- 
sion of  previous  larcenies  by  them,  damaging  to  the  character  of  the 
appellants;  they  not  having  offered  their  character  in  evidence,  and 

^  While  evidence  of  the  commission  of  one  crime  is  incompetent  on  the  trial  of 
a  party  for  another  and  distinct  offense,  merely  for  the  purpose  of  inducing  the 
jury  to  believe  that  defendant  is  guilty  of  the  latter  because  he  committed  the 
former,  yet  evidence  which  tends  directly  to  show  the  defendant  guil^  of  the 
crime  charged,  is  not  rendered  incompetent  because  it  also  tends  to  prove  him 
guilty  of  another  and  entirely  different  offense.    State  v.  Adams,  20  Ean.  311. 

<In  an  action  to  recover  damages  resulting  from  an  assault  and  battery,  the 

glaintiff,  although  not  an  expert,  is  permitted  to  testify  concerning  her  bodily 
ealth  before  and  after  the  assault.    Townsdin  v.  Nutt,  19  Ean.  382.<   Bee,  also. 
State  V.  Stackhouse,  24  Kan.  446. 

'Declarations  as  evidence,  see  Smith  v.  Smith,  5  Ean.  26,  and  note;  confessions, 
see  note  to  McClain  v.  Com.,  1  Atl.  Rep.  48;  dying  declarations,  see  State  v. 
Medlicott,  9  Ean.  176;  Railing  v.  Com.,  1  Atl.  Rep.  819,  and  note. 
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the  pr68Qmption  of  law  being  that  their  ebaracter  was  good.    In  crlm* 

inal  charges  the  prisoner's  character  cannot  be  put  in  issue  by 
*106    the  *0tate  unless  he  opens  the  door  by  giving  testimony  to  iU 

It  is  not  a  eonolnsion  of  law  that  from  his  silence  the  jury  are 
to  believe  he  is  a  man  of  bad  character.  State  v.  O'Neal,  7  Ired.  251 ; 
People  V.  Bodine,  1  Denio,  282;  People  v.  White,  24  Wend.  520; 
Baker  v.  State,  4  Ark.  56.  Upon  a  trial  of  an  indictment  or  infor* 
mation  for  larceny,  evidence  of  the  commission  of  a  separate  and  dis- 
tinct larceny  from  that  charged  is  inadmissible.  Barton  v.  State.  18 
Oiuo,  221;  Walker  v.  Com.,  1  Leigh,  574;  Albrieht  v.  State^  6  Wis. 
74;  State  v.  Danbert,  42  Mo.  242;  Com*  v.  Wilson,  2  Cuah.  590; 
Einehelow  v.  State,  5  Humph.  9. 

The  evidence  offered  by  the  state  must  be  confined  to  the  issue.  An 
inspection  of  the  record  of  this  case  shows  that  this  plain  and  un- 
qaeationed  rule  was  repeatedly  violated  by  the  prosecution  during  the 
trial  of  this  cause.  The  court  permitted  evidence  to  be  given*  by  the 
prosecution  to  the  jury  of  matters  entirely  foreign  to  the  issues  joined,  4 

and  highly  prejqdicial  to  the  rights  of  the  plaintiffs  \n  error,  over  their  1^ 

objections  and  exceptions.    As  sustaining  this  view,  see  State  v.  Wis-  ^ 

dom,  8  Port.  511 ;  Brock  v.  State.  26  Ala.  104;  Cole  v.  Com.,  5  Grat. 
696;  Farrer  v.  State,  2  Ohio  St.  54;  State  v.  Benton,  15  N.  H.  169; 
Ogletree  v.  State,  28  Ala.  693;  State  v.  Gordon,  3  Iowa,  410;  Lewis 
V.  State,  4  Kan.  '296;  Whart*  Crim.  Law,  §  647;  Smith  v.  State,  10 
Ind.  106. 

There  was  no  evidence  of  the  corpus  delicti.  The  absence  of  such 
evidence  was  fatal  to  the  state.  We  submit  that  a  close  inspection 
of  the  record,  which  contains  the  entire  evidence  in  the  case,  fails  to  * 
show  any  evidence  whatever  of  the  commission  of  the  felony  charged 
in  the  information  herein  by  any  person.  For  aught  that  appears  by 
the  evidence  introduced  by  the  state,  the  appellants  are  in  the  anom- 
alous position  of  having  been  convicted  of  a  crime  which  never  was 
committed.  The  evidence  presents  no  showing  whatever  of  the  posses- 
Bion  by  the  appellants,  or  either  of  them,  at  any  time,  of  the  property 
alleged  to  have  been  feloniously  taken.  1  Bish.  Crim.  Proc.  §§  500, 
501,  and  note  2;  People-  v.  Badgley,  16  Wend.  53;  People  v.  Porter, 
2  Park.  Crim.  R.  14;  People  v.  Hennessey,  15  Wend.  158;  Burrill, 
Cir.  Ev.  678;  Bergen  v.  People,  17  111.  426;  1  Greenl.  Ev.  §  247; 
State  V.  Schryver,  42  N.  Y.  1. 

The  court  erred  in  permitting  the  interrogatories  of  the  juror 
*107    Allen  to  the  witness  Bandall.     No  inherent  right  exists  *in  a 

juror  to  question  witnesses,  and  nothing  is  waived  on  the  part 
of  defendants  in  a  criminal  cause.  Our  position  is  that  the  court  had 
no  discretionary  power  to  allow  the  innovation  of  permitting  a  juror  to 
ask  the  interrogatories  in  question,  nor  any  others.  They  referred  to 
matters  tending  to  prove  the  commission  of  other  and  previous  lar- 
ceniee  than  the  alleged  offense  for  which  appellants  were  being  tried, 
and  were  for  that  reason  incompetent  and  illegal.    The  rights  of  a 


90 


KANSAS   REPORIB. 


defendant  charged  with  crime  should  always  be  gaard^  mast  jeal* 
oasly  by  courts.  No  privilege  or  protection  accorded  to  a  defendant 
can  be  infringed  upon,  neither  can  they  be  waived  by  hitn ;  and  when 
the  supreme  court,  in  view  of  this  principle,  has  held  it  to  be  fatal  error, 
after  conviction,  for  the  judge,  before  rendering  sentence,  to  omit  ask- 
Ing  the  defendant  "if  he  has  any  legal  cause  to  show  why  the  sen- 
tence of  the  law  should  not  be  passed  upon  him,"  holding  this  to  be 
one  of  the  inalienable  rights  of  a  defendant  charged  with  crime,  we 
claim  that  by  a  parity  of  reasoning  the  error  set  forth  in  this  para- 
graph must  still  more  forcibly  commend  itself  to  the  reviewing  conrt. 
The  answering  of  the  questions  operated  gravely  to  the  prejudice  of 
appellants,  and  had  a  direct  effect  to  prevent  that  "fair  and  impartial 
trial"  which  was  the  right  of  the  appellants,  guarantied  them  by  the 
constitution  of  the  state,  and  of  which  they  could  not  be  deprived. 

Another  error,  to  which  we  specially  call  attention,  is  the  repeated 
admission  by  the  court  below,  over  the  objections  and  exceptions  of 
appellants,  of  the  opinions  of  witnesses.  The  principle  that  witnesses 
cannot  testify  as  to  their  opinions,  except  when  testifying  as  experts, 
is  too  well  known  and  universally  admitted  to  require  argument;  and 
a  scrutiny  of  the  evidence  will  clearly  establish  the  fact  that  this  well- 
recognized  principle  of  law  was  repeatedly  ignored  on  the  trial  of  this 
cause  in  the  court  below. 

Declarations  of  the  accused  made  while  in  custody  are  presumed 

to  be  involuntary,  and,  as  such,  are  not  admissible,  unless  it  first  be 

clearly  shown  that  they  were  voluntary.     The  court  below 

*108    erred  in  admitting  the  declarations  of  appellants  to  be  given 

in  evidence;  said  declarations  being  made  while  they  were  in 

custody,  and  it  not  being  shown  that  they  were  voluntary. 

EiNOMAN,  G.  J.  The  appellants  were  charged  with  grand  larceny, 
committed  in  Bourbon  county  on  the  eighteenth  of  September,  1873, 
and  tried  and  convicted  of  the  offense.  They  claim  that  certain  er- 
rors  occurred  on  the  trial.  The  first  is  that  there  was  no  proof  of  the 
corpus  delicti^  and  therefore  a  new  trial  shoiUld  have  been  granted. 
There  can  be  no  doubt  as  to  the  law;  but  a' careful  scrutiny  of  the 
record  has  satisfied  us  that  the  proof  on  this  point  is  satisfactory. 
The  owner  of  the  horse  placed  him  in  the  stable  of  a  neighbor  with 
whom  he  was  staying  that  night,  and  near  the  door  deposited  his 
saddle  and  blanket.  In  the  morning  the  horse  was  gone,  and  the 
owner  has  never  seen  him  since.  If  it  be  said  that  the  horse  might 
have  escaped,  the  answer  is  that  the  saddle  and  blanket  were  also 
gone ;  and  almost  every  fact  that  was  in  evidence  tended  to  prove  that 
the  horse  was  stolen.  It  was  in  evidence  that  the  accused,  on  the  day 
and  night  after  the  horse  was  taken,  went  northward  with  the  team 
and  wagon  of  Folwell,  one  of  the  accused ;  that  there  were  three  horse 
tracks  northward  twenty  miles,  while  Folwell  drove  but  two ;  that  a 
couple  of  men  with  a  span  of  horses  and  a  wagon,  with  a  led  horse, 
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were  seen  stopping  150  yards  from  the  road  the  accused  traveled; 
that  the  team,  wagon,  and  horses  corresponded  with  that  of  the  ac- 
cused, and  so  did  the  led  horse  with  the  horse  alleged  to  be  stolen. 
A  similar  team,  wagon,  harness,  with  a  led  horse  of  the  same  color 
and  8i2e  of  the  one  missing,  passed  through  Osage  the  afternoon  of 
the  nineteenth  of  September ;  and  many  other  minute  facts,  all  tended 
to  show  that  the  missing  horse  was  stolen.  Taken  altogether,  the 
testimony  is  so  convincing  that  we  do  not  see  any  ground  on  which 

the  claim  of  the  appellants  on  this  point  can  rest. 
*109  The  other  errors  alleged  are  the  admission  of  improper  *evi- 
dence.  The  first  is  the  admission  of  evidence  tending  to  prove 
another  larceny.  The  facts  are  substantially  as  follows :  The  state 
was  trying  to  prove  the  whereabouts  of  the  accused  on  the  nineteenth  - 
of  September,  to  connect  them  with  the  loss  of  the  missing  horse. 
The  evidence  had  tended  to  show  that  they  had  gone  north  as  far  at 
least  as  Prescott,  twenty  miles,  and  that  on  the  way  up  the  tracks 
showed  three  horses,  and  on  the  return  two  horses.     Every  fact  that  jf 

in  any  way  tended  to  show  that  the  wagon  of  the  accused  made  those  ^ 

tracks,  and  that  the  defendants  were  with  the  wagon,  was  important  ^ 

and  relevant.  The  witness  had  already  testified  that  he  had  examined 
the  wagon  of  defendants,  and  described  it,  pointing  out  peculiarities 
of  its  running,  and  had  measured  the  track  near  where  he  lived,  and 
that  the  "doubletrees  on  defendant's  wagon,  as  he  saw  it  on  Sep- 
tember 20th,  were  the  property  of  witness."  He  was  then  allowed 
to  testify  that  he  left  this  property  in  the  road  five  and  one-half  miles 
north  of  Fort  Scott,  on  the  Bamesville  road,  and  next  saw  it  the  next 
day  on  defendant's  wagon  at  Fort  Scott.  It  is  true,  that  this  evidence 
tended  to  prove  a  distinct  felony,  and  it  will  readily  be  seen  that  it 
was  likely  to  injure  the  defendants;  but  the  testimony  was  essential  to 
show  the  guilt  of  defendants  on  the  charge  then  being  tried,  and  it  would 
be  a  singular  rule  of  law  that  a  person  accused  of  a  grave  crime  could 
compel  the  exclusion  of  important  and  relevant  testimony  merely  by  » 

committing  two  felonies  at^the  same  time,  or  so  nearly  and  intimately 
connected  that  the  one  could  not  be  proven  without  also  proving  the 
other.  The  testimony  was  competent,  not  Jor  the  purpose  of  proving 
another  felony,  but  as  tending  to  show  the  guilt  of  the  accused  iu  this 
case.  The  authorities  are  not  conflicting  on  this  point.  Whart. 
Crim.  Law,  §  649. 

This  testimony,  relevant  and  proper  in  itself,  was  elicited  by  two 
questions  propounded  by  a  juror;  and  this  asking  questions  by  a 
juror  is  alleged  as  error  by  the  counsel  for  appellants,  who  have  ap- 
puently  overlooked  the  fact  that  it  was  done  by  their  own  consent, 

as  shown  by  the  record. 
*110    *It  is  insisted  that  witnesses  were  allowed  to  give  their  opin- 
ions without  having  shown  themselves  competent;  and  two  in- 
stances are  pointed  out.    In  the  testimony  of  Bandall,  it  was  on  cross- 
eumination  by  defendants  that  the  testimony  was  brought  out,  and 
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no  exception  taken  in  any  way  thereto.  In  Avery's  tefltimony  the 
witness  stated  that  in  his  opinion  the  defendant  Folweirs  wagon  made 
the  track  that  was  followed.  This  testimony  the  defendants  moved 
to  have  struck  out,  which  the  court  refused  to  do.  It  is  very  evident 
that  the  testimony  could  have  had  lit^tle  or  no  weight  with  the  jary. 
Still  it  may  possibly  have  had  enough  to  make  it  necessary  to  examine 
the  question  raised.  It  is  true,  as  a  general  rule,  that  witnesses  are 
not  allowed  to  give  their  opinions  to  a  jury,  bnt  there  are  exceptions. 
In  many  cases  they  are  the  best  evidence  of  which  the  nature  of  the 
<3ase  will  admit, — cases  where  nothing  more  exaot  than  an  opinion 
can  be  obtained.  Duration,  distance,  dimension^  velocity,  etc.,  are 
often  to  be  proved  only  by  the  opinion  of  witnesses,  depending,  as 
they  do,  on  many  minute  circumstances  which  cannot  fully  be  de- 
tailed by  witnesses.  See  note  in  case  of  Poole  v.  Richardson,  3  Mass. 
330.  Questions  of  science,  skill,  or  judgment  are  also  of  this  descrip- 
tion. And  where,  as  in  this  case,  the  witness  knew  the  wagon  of 
Folwell,  the  peculiarity  of  its  construction,  and  that  one  wheel  was 
dished,' — the  whole  wagon  making  a  much  narrower  track  than  com- 
mon, and  the  dished  wheel  making,  besides,  a  very  irregular  track, — 
and  where  he  also  testifies  that  he  has  followed  the  track  for  miles, 
noticing  its  peculiarities,  and  measuring  its  width,  we  do  not  think  it 
was  error  to  permit  his  opinion  to  go  to  the  jury,  who,  having  a 
knowledge  of  its  groundwork,  can  judge  of  its  value.  The  qnestion 
was  not  one  of  science,  nor  was  the  witness  an  expert.  After  giving 
the  facts  he  gives  only  the  conclusion  he  deduced  from  them;  and, 
as  it  was  the  same  that  the  jury  must  have  drawn  from  the  same 
facts,  we  cannot  say  there  was  error  therein.     1  Whart.  Crim.  Law, 

§45. 
*111  Another  alleged  error  is  that  the  court  admitted  the  deo*lara- 
tions  of  appellants  to  be  given  in  evidence;  said  declarations 
being  made  while  they  were  in  custody,  and  it  not  being  first  shown 
that  they  were  voluntary.  It  is  not  necessary  to  examine  the  law  on 
this  question,  for  the  facts  are  not  such  as  to  demand  it.  The  record 
does  not  state  that  all  the  evidence  is  in  the  bill  of  exceptions ;  and 
as  the  testimony  to  show  that  the  declarations  were  voluntarily  made 
is  for  the  judge  only,  to  enable  him  to  determine  whether  the  declara- 
tion was  a  voluntary  one,  we  cannot  say  that  such  testimony  was  not 
given. 

It  is  alleged  that  the  evidence  was  not  confined  to  the  issue,  and 
that  the  rule  requiring  it  to  be  so  limited  was  repeatedly  violated ;  but 
no  specific  instance  is  pointed  out,  and  we  think  none  exists. 

Upon  a  careful  consideration  of  the  whole  case,  we  perceive  no  error 
that  would  justify  us  in  reversing  the  judgment. 

(All  the  justices  concurring.) 
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Statb  of  Kansas  v.  Sylvester  0.  T.  Gubneb. 

July  Term,  1874. 

1.  Aooessories:  None  in  lOsdemeanors.  In  misdemeanors  there  are 
DO  accessories,  but  all  persons  concerned  therein,  if  guilty  at  all,  are 
principals. 

%  Svidenoe:  Deolarations,  when  Bes  GlestSB.  Declarations  made  by  a 
person  in  possession  of  land,  as  to  the  extent  of  his  possession,  are  ad- 
missible as  part  of  the  res  gestce,^ 


Copy  of  Paper;  Secondary  Evidenoe,  in  Criminal  Trials. 


Where  a  paper  Is  made  out  in  duplicate,  and  It  is  shown  that  one  of  the 
originals  is  lost,  and  the  other  is  in  the  rightful  possession  of  a  person 
on  trial  for  an  offense,  there  is  sufficient  foundation  laid  for  the  intro- 
duction of  a  copy  of  the  paper,  as  there  is  no  power  in  the  court  to  com- 
pel the  accused  to  produce  the  paper  as  evidence  against  himself.*  4 

4. :  Competency.    It  is  not  error  to  refuse  to  admit  testimony  '^ 

^112   tending  to  show  that  a  witness  had  notice  of  a  contract  *when  no  such  ^ 

contract  is  shown  to  have  had  an  existence,  and  where,  as  in  this  case, 
the  witness  to  whom  the  knowledge  is  sought  to  be  brought  home  is  not 
the  party  to  be  affected  by  the  testimony. 

*• .    Competent  evidence  tending  to  prove  any  material  fact  in  a  case 

is  admissible,  although  it  may  not  be  conclusive  or  competent  to  prove 
another  fact  in  issue. 

• 

6.  Instniotions :  Pointing   Out  Error  in  Supreme  Court.    Where  a 

general  assertion  is  made  in  the  brief  that  a  large  number  of  instructions 
given  are  erroneous,  and  no  particular  error  is  pointed  out,  and  no  single 
one  of  the  instructions  Is  Indicated  as  erroneous,  this  court  will  not 
scrutinize  them  with  great  care,  but  will  presume  that  if  there  was  ma- 
terial error  in  any  one  of  them  it  would  be  suggested. 

7.  Trespass:  Malicious:  Growing  Crops:  Title  not  Material.    On  a 

charge  of  malicious  trespass,  in  cutting  and  carrying  off  a  crop  of  grow- 
ing wheat,  under  section  107  of  the  crimes  and  punishment  act,  it  is  not 
.  necessary  to  aver  or  prove  that  the  owner  of  the  wheat  was  the  owner  in 
fee  of  the  land  on  which  the  wheat  was  growing.^ 

S*  Arbitration  and  Award :  Award  shoidd  be  Signed  by  Arbitrators. 
If  an  award  in  writing  is  not  signed  by  the  arbitrators,  it  is  not  binding 
on  the  parties;  but  if  they  accept  the  award,  and  arrange  their  posses- 
sion of  land  in  accordance  therewith,  it  is  not  error  for  the  court  to  re- 

Mlfhat  declarations  admissible  as  part  of  the  reagtsUB,  see  Stark  v.  Cummingp, 
»  Kan.  55,  and  note. 

Secondary  evidence,  when  competent,  etc..  see  note  to  Johnson  v.  Mathews, 

On  a  charge  of  malicious  trespass  in  severing  from  a  freehold  growing  corn, 
unaer  section  107  of  the  crimes  act,  the  complaint  must  set  forth  that  the  ownei 
^' ^^JSrowing  corn  had  either  constructive  or  actual  possessory  right  in  the  lane 
^wmch  the  corn  was  growing.    State  v.  Haney,  83  Kan.  428;  S.  C.  4  Pac.  Rep 
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fuse  an  instruction  as  to  the  insufficiency  of  the  award,  which  instruc- 
tion contains  no  limitations  of  the  rule  arising  from  the  acceptance  of  the 
award. 

Appeal  from  Johnson  district  court.  * 

Gurnee  was  charged  on  the  oath  of  George  H.  Newton,  before  a 
justice  of  the  peace,  with  maliciously  and  unlawfully  entering  upon 
the  land  or  "claim"  on  the  Black- Bob  reservation,  alleged  to  be  owned 
by  said  Newton,  on  the  sixteenth  of  June,  1874,  and  then  and  there 
cutting  down  and  carrying  away  about  fifteen  acres  of  wheat  growing 
on  said  "claim."  Gurnee  was  convicted  before  the  justice,  and  ap- 
pealed therefrom  to  the  district  court.  Trial  was  had  in  district 
court  at  the  August  term,  1874.  The  record  discloses  the  following 
facts:  In  1868  one  G.  J.  Cleveland  settled  on  a  quarter  section  of 
land  on  Black- Bob  reservation.  He  had  a  log-cabin  and  some  ground 
under  fence  and  in  cultivation.  In  1870,  at  his  request,  his  son-in- 
law,  defendant  Gurnee,  came  out  to  take  the  "claim,"  and  Cleveland 
gave  it  up  and  put  Gurnee  in  possession.  Gurnee  fenced  it, 
*113  and  ^built  a  house  on  the  north  eighty  acres,  and  moved  the 
Cleveland  log-cabin  near  his  new  house,  and  used  it  for  a 
stable.  Cleveland  made  his  home  then  with  Gurnee.  In  May,  1871, 
Cleveland  became  dissatisfied,  and  went  to  Newton's,  (complaining 
witness.)  In  same  month  Cleveland  and  Gurnee  agreed  in  writing 
to  arbitrate  matters  between  them.     The  following  is  the  submission 

signed  by  them,  to-wit : 

* 

"Oxford,  Johnson  Co.,  May  18,  1871. 

"We,  the  undersigned,  mutually  agree  to  abide  by  and  conform  to 
the  decision  of  the  men  we  have  chosen,  and  to  whom  we  refer  the 
matter  of  difference  existing  between  us  in  reference  to  the  claim 
known  as  the  N.  E.  ^  of  sec.  4,  T.  14,  range  25,  in  Johnson  county, 
Kansas,  on  what  is  known  as  the  <  Black-Bob  Reserve.*  We  farther 
agree  that  this  instrument,  and  one  exactly  corresponding,  or  either 
of  them,  (one  of  which  we  shall  each  possess,)  shall  be  evidence  in 
court,  and  that  the  decision  [of  the  arbitrators]  shall  be  attached  to 
each." 

The  "decision**  of  the  arbitrators  chosen  by  said  parties,  was  in 
writing,  signed  by  the  arbitrators,  and  "attached"  to  said  submission. 
So  much  thereof  as  is  material  is  as  follows :  "(1)  Said  Gurnee  is  to 
purchase  said  quarter  section,  to-wit,  the  N.  E.  ^  of  sec.  4,  in  T.  14, 
B.  25,  in  Oxford  township,  in  Johnson  county,  state  of  Kansas,  of  the 
government.  He  is  then  to  give  a  warranty  deed  to  the  south  half  of 
said  quarter  to  said  Cleveland.  *  *  *  (5)  Said  Gurnee  is  to  pay 
said  Cleveland  $25,  in  lawful  money,  within  five  months.  Said  Cleve- 
land is  to  have  immediate  possession  of  said  80  acres  as  it  now  is." 

Cleveland  went  away  to  Missouri,  and  returned  to  Gumee's  in  the 
spring  of  1872.     Gurnee  continuously  exercised  acts  of  ownership 
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over  the  whole  qna^er  section,  which  was  inelosed  in  common  with 
five  other  quarter  sections, — ^no  division  fences.  Gumee  claimed  that 
ID  Febraary,  1872,  he  and  Cleveland  had  made  a  verbal  contract  to 
annal  and  set  aside  the  award,  and  Cleveland  was  to  take,  in  lieu^of 
ihe  eighty  acres  designated  in  the  award,  twenty  acres  ont  of  said 
south  eighty;  that  he  (Gnmee)  was  to  break  twelve  or  fifteen  acres 

of  said  twenty  acres,  and  to  erect  a  box-boase  on  that  twenty 
*114    *aerea,  and  that  he  (Gnrnee)  was  to  have  the  residue  of  the 

quarter  section,  and  that  Cleveland,  at  his  death,  was  to  deed 
all  his  interest  in  said  twenty  acres  to  Gumee,  and  that  Cleveland 
made  such  deed  in  May»  1874,  and  before  the  wheat  was  cut.  The 
state  disputed  this  claim  of  defendant,  and  evidence  was  o£fered  tend- 
ing to  show  that  Cleveland  at  all  times  claimed  the  whole  of  said  south 
eighty,  and  witnesses  (over  defendant's  exceptions)  testified  to  decla- 
rations made  by  Cleveland  regarding  bis  possession,  and  prior  to 
March,  1873.  In  March,  1873,  Cleveland  sued  Gumee  on  an  account. 
A.  G.  Newton  went  Cleveland's  security  for  costs;  and,  io  indemnify 
Mmself,  took  a  quitclaim  deed  from  Cleveland  to  said  south  eighty, 
which  deed  was  left  with  one  Kellogg  as  an  escrow.  In  April,  1873, 
Cleveland  (being  still  in  possession  of  said  south  eighty)  and  said  A. 
6.  Nefrton  leased  to  George  H.  Newton,  the  prosecuting  witness,  all 
the  ground  he  could  break,  to  raise  crops  on,  on  said  south  eighty 
acres,  for  two  years.  Said  George  H.  Newton  broke  fifteen  or  sixteen 
acres,  and  sowed  wheat  thereon.  Gumee  notified  and  warned  New- 
ton that  he  still  owned  that  '* claim,"  telling  him  if  he  broke  ground 
there  he  should  have  no  pay  for  it,  and  if  he  sowed  he  should  not 
reap  or  harvest  there.  Gnmee  also,  in  May,  1873,  commenced  an 
action  of  forcible  entry  and  detainer  against  Cleveland,  to  recover  a 
portion  of  said  south  eighty,  and  was  defeated.  When  the  wheat  was 
aboat  mature,  Gurnee  procured  the  necessary  men  and  teams  and 
cut  the  wheat,  and  hauled  and  stacked  it  near  his  residence  on  the 
north  half  of  the  quarter  section.  Eellogg  delivered  the  deed  to  A. 
6.  Newton  on  the  ninth  of  April,  1874.  Cleveland  died  in  June, 
1874.  Of  thirty-two  instructions  asked  by  defendant,  the  following 
were  refused. 

"(4)  If  the  jury  believe  from  the  evidence  that  the  land  on  which 
the  wheat  was  cut  was  not  the  land  of  the  prosecuting  witness,  Geo. 

H.  Newton,  the  jury  must  find  for  defendant." 
*115    **'(6)  If  the  jury  believe  from  the  evidence  that  the  land  on 

which  the  wheat  was  sown,  together  with  the  residue  of  the 
quarter  section,  was  inclosed,  in  common  with  several  other  tracts  of 
l&nd,  at  the  time  the  prosecuting  witness  entered  upon  it,  and  broke 
the  ground,  and  sowed  the  wheat,  and  that  then,  and  on  the  eight- 
Mnth  of  March,  1873,  the  defendant  was  residing  on  said  quarter 
Bection  of  land,  and  claiming  to  be  the  owner  thereof,  and  continu- 
onaly  exercised  acts  of  ownership  over  said  quarter  section,  (less  the 
twenty  acres  claimed  to  have  been  ceded  by  defendant  to  one  Cleve- 
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land,)  by  outting  grafts  thereon,  hauling  hay  from  the  land,  elearing 
the  land,  selling  the  grass  from  a  portion  of  the  quarter  section,  and 
cultivating  other  parts  of  the  quarter  section,  and  erecting  and  main- 
taining fences  inclosing  the  whole  quarter  section,  you  are  instructed 
that  in  contemplation  of  law  the  defendant  was  in  actual  possession 
of  said  qaarter  section  of  land;  and  the  prosecuting  witness,  and  those 
under  whom  he  claims^  were  bound  to  take  notice  of  the  defendant's 
rights  in  and  to  said  land,  whether  such  rights  were  legal  or  equi- 
table." 

"(14)  The  defendant  is  not  estopped  in  this  cause  from  sbowing 
that  said  G.  J.  Cleveland  conveyed  nothing  by  his  quitclaim  deed  to 
A.  G.  Newton,  and  that  said  Newton  took  nothing  thereby." 

"(18)  If  the  jury  believe  from  the  evidence  that  Samuel  Bright 
was  one  of  the  arbitrators,  and  that  said  Bright  did  not  sign  the  award, 
then  said  award  is  invalid,  and  the  defendant  is  not  bound  by  anything 
therein  contained. 

"(19)  An  arbitrator  cannot  delegate  his  power  to  another  person 
to  sign  the  award  for  him  in  the  absence  of  such  arbitrator. 

"(20)  If  the  jury  find  from  the  evidence  that  Samuel  Bright  was 
an  arbitrator  between  G.  J.  Cleveland  and  defendant  Gumee,  and 
that  the  signature  of  said  Bright  was  placed  to  the  award  by  Sherman 
Kellogg,  one  of  the  arbitrators,  in  the  absence  of  the  other  arbitra- 
tors, then  said  award  is  invalid,  and  the  defendant  is  not  bound  thereby, 
although  you  may  further  find  that  Bright  authorized  Kellogg  to  sign 
his  name  to  the  award. 

"(21)  You  are  instructed  that  the  rightful  owner  of  land  may  enter 
on  the  possession  of  an  intruder  or  wrong-doer,  in  the  absence  of 
such  wrong-doer,  if  no  breach  of  the  peace  is  committed  in  so  doing." 
"  (28)  If  the  jury  find  from  the  evidence  that  said  Cleveland  de- 
"^116  livered  over  the  said  'claim'  or  quarter  section  of  *]nnd  to  bis 
son-in-law,  defendant  Gurnee,  and  intended  the  same  as  a  gift 
to  said  Gurnee,  and  that  said  Gurnee  accepted  said  gift,  and  took  pos- 
session thereof,  and  made  lasting  and  valuable  improvements  thereon, 
and  if  they  further  find  that  said  Cleveland,  on  the  twenty-first  of 
May,  1874,  with  a  view  of  carrying  out  his  original  desire  that  said 
Gurnee  should  have  said  'claim'  or  quarter  section  of  land,  executed 
and  delivered  to  said  Gumee  a  deed  of  said  land,  then  you  are  in- 
structed that  said  deed,  in  contemplation  of  law,  relates  back  to  the 
date  of  the  original  gift  or  intention,  and  the  execution  of  the  deed 
in  such  case  is  no  part  of  the  contract ;  it  is  only  the  evidence  of  it.** 

"(32)  If  you  find  from  .the  evidence  that  George  H.  Newton,  or 
those  under  whom  he  claims,  has  no  title  to  the  land  in  dispute,  and 
that  defendant  was  a  possessor  of  said  land  before  said  Geo.  H.  New- 
ton, then  you  are  instructed  that  said!  George  H.  Newton  and  A.  6. 
Newton  are  estopped  from  attacking  the  validity  of  Gumee's  deed." 

The  jury  returned  a  verdict  of  guilty,  and  defendant  was  sentenced 
to  pay  a  fine  of  fifty  dollars,  and  the  costs  of  the  prosecution. 
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Devenney  d  Green,  for  appellant. 

There  is  not  a  scintilla  of  proof  that  the  appellant,  6urnee»  cut  the 
wheat,  or  assisted  the  oatting  thereof ;  or  that  he  was  even  seen  on  or 
uear  the  wheat  ground  during  the  cutting  or  hauling  away.  None 
of  the  witnesses  swear  that  Gurnee  was  there,  and  one  of  state  wit* 
nesses  swears  Gurnee  was  not  there.  He  having  no  hand  in  the  cut- 
ting or  carrying  away  of  the  grain,  or  any  part  of  it,  then  surely  his 
conviction  and  sentence  were  in  violation  of  the  evidence  and  law, 
and  his  motion  for  a  new  trial  ought  to  have  been  sustained.  In  all 
crimes  under  the  degree  of  felony,  there  are  no  accessories  either  be- 
fore or  after  the  fact.     2  Bl.  Comm.  34;  1  Hale,  P.  C.  613. 

The  district  court  permitted  the  prosecuting  witness  to  detail 
*117    statements  of  his  lessor's  grantor,  (Cleveland,)  made  *prior  to 

the  delivery  of  the  deed  to  A.  G.  Newton,  and  before  the  lease 
to  himself,  as  to  the  extent  of  Cleveland's  interest  in  the  land  upon 
^hich  the  wheat  grew.  This  was  error,  and  afiFected  the  substantial 
rights  of  Gurnee.  Wilson  v.  Patrick,  34  Iowa,  362;  Morrill  v.  Tit- 
comb,  8, Allen,  100.  We  insist  that  statements  of  Cleveland  made 
in  his  own  favor  were  inadmissible  to  strengthen  the  claim  of  Cleve- 
land,  or  that  of  his  grantee,  or  of  his  lessee.  Backus  v.  Clark,  1  Eau. 
'309;  Stark  v.  Cummings,  5  Kan.  *86;  State  v.  Montgomery,  SKan. 
'351;  Kansas  Pac.  By.  Co.  v.  Pointer,  9  Kan.  *621;  McPeake  v. 
Hutchinson,  5  Serg.  &  E.  295 ;  Watson  v.  Bissell,  27  Mo.  220 ;  Tay- 
lor V.  Lusk,  9  Iowa,  445;  Gibney  v.  Marchay,  34  N.  Y.  301;  HoUis- 
ter  V.  Young,  42  Vt.  403;  Swindell  v.  Warden,  7  Jones,  575. 

The  court  admitted  in  evidence  a  copy  of  a  written  submission  and 
award  between  Cleveland  and  Gurnee.  In  this  there  was  error. 
There  was  no  sufficient  foundation  laid  for  its  admission.  There  had 
been  no  search  for  the  original,  and  no  effort  to  obtain  either  of  the 
originals;  they  having  been  signed  in  duplicate.  Perkins  v.  Ermel, 
2  Kan.  *325;  Shaw  v.  Mason,  10  Kan.  *188.  The  signatures  to  the 
original — either  the  submission  or  award — had  not  been  proven  to  be 
Pieaaine.  This  was  essential  in  order  for  it  to  be  admissible.  The 
eopy  offered  only  showed  that  Samuel  Bright's  name  was  on  the  paper 
copied^  and  not  that  the  original  was  genuine.  The  genuineness  of 
the  original  being  first  established,  its  contents  might  be  proved  by 
a  duly-verified  copy.  But  if  there  was  no  true  original,  the  copy  was 
worthless.  Corse  v.  Sanford,  14  Iowa,  236;  Wilcoxson  v.  Burton,  27 
Cal.  238;  Chipman  v.  Emeric,  5  Cal.  239.  If  the  submission  and 
award  were  offered  to  prove  title,  then  they  were  not  admissible  for 
such  purpose.     Stigers  v.  Stigers,  5  Kan.  *652. 

The  court  erred  in  not  permitting  the  accused  to  prove  that  the 
prosecuting  witness  and  his  father,  at  the  time  they  acquired  their 
supposed  interest  in  the  "claim"  or  land,  had  notice  of  the  fact  that 
the  submission  and  award  of  May  13,  1871,  had  been  done  away 
with  by  a  verbal  contract  between  Gurnee  and  Cleveland  in  February 
or  March,  1872,  and  that  the  "claim"  belonged  to  Gurnee.     No  mat- 
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ter  how  Newton  knew  it,  whether  by  common  report  in  the  neighbor- 
hood or  otherwise,  the  evidence  was  competent.  Benoist  v.  Darby, 
12  Mo.  196,  206;  Trelawney  v.  Colman,  2  Starkie,  191;  Williams  v. 
London  Assur.  Co.,  1  Maalo  &  S.  325 ;  Brander  y.  Ferriday,  16  La. 

296. 
"^118     The  court  also  erred  in  admitting  in  evidence  the  papers  *and 
docket  entry  of  the  justice  of  the  peace  in  the  case  of  Gurnee 
V.  Cleveland  and  Eicelman.     It  seems  that  Gumee  brought  suit  of 
unlawful  detainer  against  Cleveland  and  Eicelman  to  recover  posses- 
sion of  certain  portions  of  the  quarter  sectipn  fenced  and  occupied  by 
Gurnee  in  May,  1S73.     After  Gumee,  in  that  action,  put  in  his  evi- 
dence and  rested,  the  defendants  filed  a  demurrer  to  the  evidence,  and 
the  justice  sustained  it,  and  "dismissed  the  action  at  the  costs  of  plain- 
ti£F."     The  papers  and  docket  entry  were  admitted  and  read  to  the 
jury  over  the  objections  of  Gurnee.     It  was  incompetent,  irrelevant, 
and  immaterial  because  the  action  was  not  between  the  same  parties. 
Benz  V.  Hines,  3  Kan.  *390.     The  suit  was  in  May,  1873,  which  was 
nfter  Cleveland  had  conveyed  to  A.  G.  Newton,  and  had  leased  to 
George  H.  Newton,  the  prosecuting  witness,  (March  18,  1878,)  and 
after  the  arbitration  and  award  had  been  set  aside  and  annulled  (in 
February,  1872)  by  Cleveland  and  Gurnee,  whereby  Gumee  became 
possessed  of  the  whole  quarter  section.     These  proceedings  were  no 
evidence  that  Gumee  had  no  possessory  rights  there  at  the  time 
George  H,  Newton  entered  forcibly,  and  sowed  grain,  in  July  or  Au- 
gust, 1878,  even  if  the  proceedings  were  admissible  for.any  other  rea- 
son.    The  right  of  possession  in  August,  1873,  is  a  very  different 
thing  from  right  of  possession  in  February'or  March  of  same  year. 
Jackson  v.  Randall,  11  Johns.  405;  Fitzpatrick  v.  Gebhart,  7  Ran. 
*44;  Allen  v.  Corben,  10  Kan.  *73. 

The  court  erred  in  giving  for  the  state  the  first,  second,  third,  fourth, 
fifth,  sixth,  seventh,  eighth,  tenth,  eleventh,  twelfth,  thirteenth,  four- 
teenth, fifteenth,  sixteenth,  nineteenth,  twentieth  instructions. 

The  court  erred  in  refusing  the  defendant,  Gumee,  the  fourth,  sixth, 
eleventh,  fourteenth  instructions,  and  in  refusing  the  eighteenth, 
nineteenth,  twentieth  instructions.     Those  instructions  are  predi- 
cated upon  a  theory  of  the  defense  logially  deduoible  from  at  least  a 
portion  of  the  testimony.     The  award  not  having  been  signed  by  Sam- 
uel Bright,  it  is  a  void  award.     Daniels  v.  Ripley,  10  Mich.  237; 
Green  v.  Miller,  6  Johns.  40;  Mclnroy  v.  Benedict,  11  Johns.  402; 
Jeffersonville  R.  Co.  v.  Mounts,  7  Ind.  669.     The  arbitration  be- 
tween Cleveland  and  Gumee  is  a  common-law  arbitration; 
*119     and,  when  there  is  *no  express  power  to  a  majority  to  make 
an  award,  they  must  all  join. 
The  court  erred  in  refusing  the  twenty-first  instruction  asked  by 
defendant,  (Woodward  v.  Chicago  &  N.  W.  Ry.  Co.,  23  Wis.  405;  Dean 
V.  Comstock,  32  111.  179;  Hooser  v.  Hays,  10  B.  Mbn.  72;  Culver  v. 
Smart,  1  Ind.  65  ;  1  Hil.  Torts,  490,  note  a;)  and  in  refusing  to  give 
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the  twenty-eighth  instraotion  asked  by  defendanty  (Hughes  v.  Lind- 
sey,  31  Iowa,  332;  Jackson  v.  Ball,  1  Johns.  Cas.  81;)  also,  in  re- 
fusing  the  thirty-second  instruction  asked  by  defendant,  (Brown  v. 
Pinkham,  18  Pick.  172.) 

We  submit  that  it  was  necessary  for  the  state  to  prove  in  this  case 
that  Newton  was  the  owner  of  the  land, — the  owner  in  fee.  People 
V.  Carpenger,  5  Parker,  Crim.  E.  230 ;  1  Hil.  Torts,  c.  18,  §§  12, 18; 
Parmlee  v.  Leonard,  9  Iowa,  132;  Parker  v.  Parker,  17  Pick.  236; 
Doyle  V.  Teas,  4  Scam.  236;  Edwards  v.  Hill,  11  111.  23;  Jarrot  v. 
Vaughn,  2  Gilman,  132;  St.  Mary's  College  v.  Growl,  10  Kan,  *447; 
Doberty  v.  Thayer,  31  Cal.  140.  The  person  owning  the  fee  must  be 
named  in  the  information  or  complaint,  and  proved  as  laid.  State 
V.  McConkey,  20  Iowa,  574;  Bead  v.  State,  1  Ind.  511;  Coffin  y. 
State,  7  Ind.  157, 

Kingman,  C.  J.  This  was  a  prosecution  for  maliciously  cutting 
down  and  carrying  away  a  lot  of  growing  wheat.  It  was  originally 
tried  before  a  justice  of  the  peace,  where  a  conviction  was  had.  On 
appeal  to  the  district  court  it  was  again  tried,  with  the  same  result. 
From  that  court  the  appellant  brings  the  case  to  this  court,  alleging 
many  errors,  which  will  be  noticed  in  their  order. 

1.  It  is  said  that  there  is  no  proof  that  appellant  assisted  in  cutting 
the  wheat,  or  in  carrying  it  away,  or  that  he  was  on  the  wheat  field 
at  all,  and*  therefore  the  verdict  is  not  sustained  by  the  evidence.  It 
istrae  that  no  witness  testifies  that  appellant  was  on  the  ground; 
but  it  is  in  evidence  that  the  twenty-two  men  and  three  teams  that 
did  the  work  were  employed  by  appellant  for  that  purpose,  and  that 
the  wheat  was  hauled  to  his  farm  and  stacked  there.  Many  other 
facts  are  detailed  in  the  evidence,  going  to  show  that,  if  any  offense 
was  committed,  it  was  done  by  the  procurement  of  the  appellant 

solely.  If  the  offense  were  felony,  these  facts  would  have 
*120    rendered  him  liable  as  accessory  before  the  fact,  if  not  *as 

principal;  but  in  a  misdemeanor,  where  there  are  no  acces- 
sories, bat  "all  persons  concerned  therein,  if  guilty  at  all,  are  prin- 
cipal's,"  he  may  on  such  evidence  be  found  guilty  as  principal  if  the 
fiecessary  facts  are  established.  4  Bl.  Comm.  34 ;  Crim.  Code,  §  115 ; 
Gen.  St.  839. 

2.  Two  witnesses  were  allowed  to  state  what  one  C.  J.  Cleveland 
said  while  in  possession  of  the  land  as  to  the  extent  of  his  possession. 
Whatever  diversity  of  opinion  existed  at  one  time  on  this  question,  it 
seems  now  well  settled  that  declarations  of  this  character  by  one  in 
posaession  are  admissible  as  part  of  the  res  gestae.  1  Greenl.  Ev. 
S 109.  The  authorities  on  this  point  are  collated  in  note  81,  p.  153, 
1  Phil.  Ev.  (Cow.  &  H.  notes.) 

3.  A  copy  of  a  submission  and  award  was  admitted  in  evidence. 
It  is  claimed  that  this  copy  was  improperly  admitted,  because  there 
had  been  no  sufficient  foundation  laid  by  using  proper  means  to  obtain 
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the  original,  and  becaase  the  signatures  to  the  original  had  not  been 
proven  genuine.  This  evidence  was  important.  The  sabmission  was 
between  the  appellant  and  Cleveland.  The  award  showed  that  the 
possession  of  the  south  half  of  a  certain  quarter  section  of  land  was 
rightfully  in  Cleveland,  and  it  was  on  this  half  that  the  wheat  was 
grown.  The  man  that  broke  the  ground,  and  sowed  the  wheat,  held 
under  Cleveland.  Before  offering  the  copy  in  evidence  the  state  had 
shown  that  when  the  award  was  made  it  was  in  writing;  that  the 
submission  and  award  had  been  made  out  in  duplicate,  and  one  given 
to  each  of  the  parties;  that  the  copy  was  a  true  copy  of  the  original 
given  to  Gurnee ;  that  the  witness  did  not  know  where  the  originals 
were;  that  Cleveland  was  dead,  and  had  told  witness  that  he  had  lost 
his  copy,  and  the  copy  offered  in  evidence  was  taken  at  the  instance 
of  Cleveland.  The  county  attorney  also  testified  that  he  did  not  have 
the  originals,  nor  had  he  any  means  of  obtaining  them.  We  think 
this  was  sufficient  foundation  for  the  introduction  of  the  copy.     One 

of  the  originals  was  lost,  its  owner  dead.  The  other  was  in  the 
*121     possession  of  appellant,  and  there  was  no  power  in  the  state  *to 

compel  its  production  as  evidence  against  himself.  The  sec- 
ond objection  rests  in  a  misapprehension  of  the  facts.  The  witness 
who  presented  the  copy  testified  that  he  was  one  of  the  arbitrators, 
that  the  award  was  made  in  writing,  and  that  the  paper  offered  was 
a  true  copy  of  the  award  so  made.  We  think  that  was  sufficient. 
The  controversy  as  to  whether  one  Bright  signed  the  award  or  not 
arose  afterwards.  The  state  made  a  sufficient  pnma/acie  showing  of 
its  genuineness  to  authorize  its  admission. 

4.  The  fourth  error  is  the  refusal  of  the  court  to  allow  a  witness, 
A.  G.  Newton,  to  testify  as  to  whether,  at  the  time  he  took  a  deed 
for  the  land,  he  had  notice  of  the  fact  that  the  submission  and  award 
had  been  set  aside,  and  a  new  contract  had  been  entered  into  by  which 
Cleveland  was  to  have  a  life  lease  for  only  twenty  acres  of  the  south 
half  quarter  section,  with  a  dwelling-house  on  it,  and  that  Gurnee  was 
to  have  the  rest  of  the  quarter  section.  At  the  time  this  question  was 
asked,  no  attempt  had  been  made  to  prove  that  such  a  contract  had 
ever  been  made,  nor  was  any  suggestion  made  that  such  proof  would 
be  offered.  Under  such  circumstances  the  court  was  justified  in  re- 
fusing to  permit  an  answer.  This  evidence  was  inadmissible  on  an- 
other ground.  George  H.  Newton  claimed  to  own  the  wheat  as  the 
lessee  of  Cleveland.  To  prove  that  his  father,  A.  G.  Newton,  had  no- 
tice of  Gurnee's  claim  was  inadmissible  in  this  suit.  It  is  true  that 
A.  G.  Newton  had  told  his  son  that  when  his  title  was  perfected  he 
would  deed  him  the  land;  but  this  gave  George  H.  Newton  no  rights, 
and  in  no  way  threw  any  light  on  the  questions  at  issue. 

5.  It  is  insisted  that  the  court  erred  in  admitting  in  evidence  the 
papers  and  docket  entries  of  a  justice  of  the  peace  in  a  case  for  an 
unlawful  detainer,  wherein  the  appellant  was  plaintiff,  and  Cleveland 
and  another  were  defendants.     This  evidence  tended  directly  to  show 
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that  a  certain  time  (which  was  sabBeqaent  to  the  time  when  it  is 
claimed  the  award  was  set  aside  and  a  new  contract  made)  Cleve- 
land, by  Gurnee's  admission,  was  in  possession  of  the  south 
*122  half  of  the  quarter  ^section,  and  that  Cleveland  claimed  that 
that  possession  was  lawful.  The  evidence  being  admissible 
for  one  purpose,  and  nothing  appearing  that  it  was  used  for  any  other 
parpose,  it  is  useless  to  discuss  the  other  questions  raised  by  appel- 
lants. 

6.  The  court,  at  the  instance  of  the  counsel  for  the  state,  gave  cer- 
tain instructions,  numbered  from  one  to  twenty.  Eighteen  of  these 
we  are  told  are  wrong,  but  no  error  is  pointed  out  or  suggested.  It 
vaa  the  duty  of  counsel  to  point  out  errors,  if  any  existed ;  and  the 
failure  to  do  so  may  be  relied  on  as  sufficient  assurance  that  there  are 
none.  They  seem  correct.  Some  of  them  enunciate  principles  as 
old  as  the  common  law.  Under  the  circumstances  we  do  not  feel 
called  upon  to  pass  upon  them. 

T.  The  counsel  for  appellant  asked  thirty-two  instraotions.  Twenty-  / 

two  of  them  were  given.     We  have  examined  those  refused,  and  think 
they  were  properly  refused,  and  will  indicate  the  reasons  briefly. 

The  fourth  instruction  was  to  the  efiFect  that,  if  the  land  on  which 
the  wheat  was  cut  was  not  the  land  of  Newton,  (the  man  who  sowed 
the  wheat,)  the  verdict  must  be  for  the  defendant.  The  counsel  for 
'appellant  insist  that  the  person  owning  the  fee  must  be  named  in  the 
information,  and  the  fact  proved  as  laid.  This  point  is  made  in  the 
motion  for  arrest  of  judgment,  "but  may  as  well  be  considered  here  as 
elsewhere.  The  information  charges  the  land  to  belong  to  George  H. 
Xewton,  and  the  testimony  abundantly  shows  that  be  held  under  a 
lease  from  Cleveland,  and  that  appellant  also  claims  under  Cleveland 
l)y  a  verbal  contract  made  with  him.  The  offense  charged  is  one 
plainly  under  section  107  of  the  crimes  and  punishment  act,  (page 
338,  Gen.  St.)  It  is  also  an  offense  under  section  1  of  chapter  1 1 3,  p. 
1095.  Under  the  first  of  these  sections  we  do  not  think  it  necessary 
that  it  should  be  proven  that  the  party  injured  is  the  owner  of  the  land 
in  fee.  It  would  be  as  much  an  offense  for  the  landlord,  who  owns  . 
the  fee,  to  enter  upon  his  tenant's  possession,  and  sever  therefrom  and 
carry  away  the  growing  crops,  as  it  would  be  for  a  stranger.  The 
*123  language  of  the  section  does  not  require  such  a  construc^tion. 
It  is  the  injury  to  the  ** property  of  another"  that  is  the  offense, 
not  injury  to  the  land  alone.  In  this  case  the  fee  was  not  in  New- 
ton. The  appellant  says  that  the  fee  was  in  the  United  States,  and 
that  is  probably  true.  If  so,  no  one  had  any  but  possessory  rights, 
except  the  government.  This  possessory  right  was  shown  to  be  in 
Newton,  under  Cleveland.  Unless  the  language  requires  it,  we  should 
be  reluctant  to  hold  that  such  possessory  rights  could  be  invaded  by 
the  strong  hand,  and  no  remedy  but  an  action  of  trespass  against  per- 
sons who  in  most  cases  are  not  responsible.  The  decision  in  the  case  • 
of  State  V.  McConkey,  20  Iowa,  575,  seems  to  be  in  opposition  to  this 
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riew;  bnt  the  reasoning  of  that  case  is  right,  and  not  in  conflict  with 
this  opinion.  As  to  ownership,  the  court  charged  that,  to  authorize  a 
conviction,  the  state  must  prove  beyond  a  reasonable  doubt  that  the 
grain  cut  was  standing  on  land  not  belonging  to  defendant;  that  de- 
fendant had  no  right  or  interest  in  the  grain  so  alleged  to  have  been 
cut  and  carr\ed  away ;  a  peaceable  possession  of  the  land  on  the  part 
of  the  prosecuting  witness  at  the  time  of  plowing  the  land,  and  sowing 
the  grain ;  a  lawful  right  to  that  possession  as  against  defendant,  and 
a  possession  of  the  land  on  the  part  of  the  prosecuting  witness  at  the 
time  the  wheat  was  cut. 

The  sixth  instruction  professed  to  state  what  was  evidence  of  pos- 
session, and  in  the  main  correctly,  but  failed  to  include  those  quali- 
fying facts  necessary  to  make  it  applicable  to  the  evidences,  and  was 
therefore  properly  refused. 

The  eleventh  instruction  was  refused.  It  is  an  absurdity.  It  is  as 
follows :  "(11)  That  if  either  of  two  theories  should  be  adopted  by  the 
jury  from  all  the  evidence,  one  of  such  theories  consistent  with  the 
inuocence  of  the  defendant,  and  the  other  consistent  with  his  guilt, 
then  I  charge  you  that  you  may  adopt  the  theory  which  is  consistent 
with  the  innocence  of  the  defendaut."  If  the  jury  adopted  a  theory 
consistent  with  the  innocence  of  defendant,  they  were  bound  to  acquit; 
and  this  instruction  authorized  them,  if  from  the  evidence  they 
adopted  a  theory  of  the  guilt  of  defendant,  they  might  acquit.  * 
*124  The  ^fourteenth  instruction  could  have  been  no  guide  to  the 
jury.  It  was  a  guide  for  the  court,  and  one  which  the  rec- 
ord shows  the  court  was  governed  by. 

8.  The  eighteenth,  nineteenth,  and  twentieth  instructions  were  in 
reference  to  the  arbitration,  and,  as  abstract  propositions  of  law,  are 
probably  correct.  If  testimony  for  defendant  was  believed,  and  one 
of  the  arbitrators  did  not  sign  it,  we  think  it  was  not  a  binding  award. 
But  the  award  was  accepted  by  both  parties,  and  acted  on  by  both. 
It  did  not  show  title,  except  as  against  Gumee,  even  if  genuine.  But, 
valid  or  void,  the  proof  shows  that  both  parties  acted  on  it,  and  thus 
it  became  in  either  event  evidence  of  the  extent  of  the  possession  of 
the  parties.  As  asked,  the  instructions  would  have  misled  the  jury^ 
because  they  did  not  contain  any  allusion  to  the  effect  arising  from 
the  acceptance  of  the  award  by  the  parties,  and  an  arrangement  of 
the  possession  of  the  land  in  accordance  therewith. 

The  twenty-first  instruction  is  not  applicable  to  the  case.  The  de- 
fendant had  not  shown  himself  the  rightful  owner  of  the  land ;  and 
for  the  court  to  have  assumed  the  fact,  as  asked  in  the  instruction, 
would  have  been  a  grave  error.  It  is  not  intended  to  say  that  the 
instruction  is  or  is  not  correct  law. 

We  think  the  twenty-eighth  is  correct  law;  but  if,  between  the 
making  of  the  verbal  contract  and  the  execution  of  the  deed  in  pur- 
suance thereof,  Newton  acquired  his  rights,  then  Newton  would  not 
be  affected  by  a  verbal  contract  of  that  kind,  of  which  he  bad  no 
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tvledge,  and  the  inatruction  needed  this  modifioation  to  make  it 

)licable  to  the  case.     Ab  it  was  aeked,  it  ought  to  have  iseen  re* 

ed. 

rhe  thirtj-BBcond  ioBtniotioii  is  not  law,  and  naa  properly  lafaaed. 

rhe  jadgment  is  nffirmed. 

AU  the  jnBtieefl  oonaurriDg.) 


iS        *D.  W.  HousTOK  and  others  o.  U.  W.  Dblahat. 

Jul;  Term,  1874. 

adfng;  Joinder  of  Causes :  Demurrer.  A.  entered  Into  a  written  eon- 
tract  to  do  certain  work.  A.,  B.,  and  C.  entered  into  an  undertaking 
conditioned  for  the  faithful  performance  by  A.  of  eucb  contract.  A.  de- 
tftolted  in  the  contract.  A  petition  was  filed  alleging,  in  separate  counts, 
the  making  of  the  contract,  and  different  breachea  thereof,  and  ehowing 
damages  exceeding  the  amount  of  the  undertaking.  It  also  alleged,  in 
another  count,  which  referred  to  and  made  all  the  other  counts  piirt  of 
it,  the  execution  of  the  undertaking,  and  closed  with  a  prayer  for  judg- 
ment for  the  amount  of  the  undertaking.  A  demurrer  was  filed  b7  B. 
and  C.  on  account  of  improper  Joinder  of  causes  of  action,  which  was 
overruled.  ITeld,  no  error,  or,  at  least,  dods  of  which  B.  and  C  could 
avail  themselves  in  this  court' 

Srror  from  lieaveDvorth  district  court. 

Action,  brought  by  Delabay,  as  plaintiff,  against  J.  P.  Taggart,  D. 

Houston,  and  J.  I.  Larimer.  Houston  and  Larimer  demurred 
tbe  petition.  The  district  court,  at  the  Uay  term,  1871,  overruled 
I  demurrer,  and  from  this  decision  H.  and  L.  appeal,  and  bring 
)  case  here  on  error. 

F.  P.  Fitztc'Uliam,  for  plaintifFe  in  error. 

rwo  caasea  of  action  have  been  improperly  joined  in  the  petition. 
otion  89  of  the  Code  provides  that  "persons  severally  liable  upon 
i  Barns  obligation  or  instmment,  including  the  parties  to  bills  of 
;hange  and  promissory  notes,  and  indorsers  and  guarantors,  may, 

or  aoy  of  them,  be  included  in  the  same  action,  at  the  option  of 
i  plaintiff."  The  obligation  of  Taggart  is  primary  and  absolute, 
d  that  of  the  other  defendants  secondary  and  conditional.  The 
reaant  of  the  principal,  and  the  oovenant  of  the  guarantor,  are  not 
He  Bame  obligation  or  instrument."  Neither  of  the  "instruments" 
i  op  m  tbe  petition  is  a  bill  or  promissory  note.  They  are  both 
specialties.  Nor  are  they  one  and  .the  "same  instrument  or 
S6  obligation."  They  are  different  instra'ments,  and  each  ex- 
presses an  obligation  different  from  the  other.  At  common 
"  the  bolder  of  a  promissory  note  or  bill  of  exchange  could  not  unite 

'Wben  leveral  breachei  of  contract  constitute  but  one  cause  of  action,  see 
ontf  of  Barton  t.  Plumb,  30  Ean,  147.    See,  also,  Andrews  t.  Alcorn,  18  Ean. 

31,  Ud  DOW. 
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in  the  same  action  the  maker  and  indorser,  or  guarantor^  drawer,  and 
acceptor;  nor  when  a  covenant  was  entered  into  by  two  or  more  sev* 
eraily,  and  not  jointly,  a  joint  action  against  them  coald  not  be  main- 
tained. Birkley  v.  Presgrave,  1  East,  226.  So,  also,  at  common 
law,  when  the  contract  was  joint  and  several,  the  plaintiff  must  sue 
each  separately,  or  all  together.  1  Chit.  Fl.  30 ;  Stratfield  v.  Hallidy, 
3  Term  B.  782.  No  case  can  be  found  which  holds  that  at  common 
law  a  jpint  action  could  be  maintained  against  the  principal  and  guar- 
antor when  the  obligation  was  created  by  different  instruments. 
Hence  it  has  been  held  that  section  39  of  our  Code  does  not  author- 
ize the  joinder  of  a  person  liable  as  a  mere  guarantor  with  the  prin- 
cipal, though  the  guaranty  was  executed  on  the  same  day,  and  on 
the  same  piece  of  paper.  De  Bidder  v.  Schermerhorn,  10  Barb.  638 ; 
Le  Boy  y.  Shaw,  2  Duer,  626;  Wallis  v.  Carpenter,  13  Allen,  19; 
Griffin  v.  Grundy  Co.,  10  Iowa,  226;  Moore  v.  Platte  Co.,  8  Mo.  467; 
Tibbits  V.  Percy,  24  Barb.  39 ;  Phalen  v.  Dingee,  4  E.  D.  Smith,  379. 
And  it  is  now  well  settled  that  a  joint  action  against  a  principal  debtor 
and  his  guarantor,  by  a  separate  and  independent  instrument,  will 
not  lie.  Allen  v.  Fosgate,  11  How.  Pr.  218;  Warth  v.  Badde,  28 
How.  Pr.  230;  Brewster  v.  Silence,  8  N.  Y.  207,  215;  Miller  v.  Bank, 
34  Miss.  412;  Sanders  v.  Clason,  13  Minn.  379,  (Gil.  362.) 

Section  83  of  the  Code  provides  for  uniting  several  causes  of  action 
in  the  same  petition,  where  they  all  arise  out  of  one  of  the  following 
classes :  ''First,  the  same  transaction  or  transactions,  connected  with 
the  same  subject  of  action;  but  the  causes  of  action  so  united  must 
all  belong  to  one  of  these  classes,  and  must  affect  all  the  parties  to 
the  action.  According  to  the  New  York  decisions,  the  courts  have 
been  disposed  to  restrict  rather  than  extend  the  operations  of  the  first 
clause  of  the  section.  Thus,  it  was  held  that  "the  transaction  or 
transactions  connected  with  the  same  subject  of  action"  bad  refer- 
ence to  such  causes  of  action  as  are  consistent  with  each  other,  not 
such  as  are  contradictory;  and  it  was  accordingly  held  that  the  plain- 
tiff could  not  join  in  his  complaint  a  claim  to  recover  the  possession 

of  real  estate,  and  damages  for  withholding  the  same,  with  a 
*127     claim  for  damages  for  obstructing  *and  injuring  the  plaintiff 

in  the  use  of  his  property.  Smith  v.  Hallock,  8  How.  Pr.  73; 
Hulce  V.  Thompson,  9  How.  Pr.  113;  Weed  v.  Clark,  4  Sandf.  '61; 
Tibbits  V.  Percy,  24  Barb.  39;  Phalen  v.  Dingee,  4  E.  D.  Smith,  379; 
Miller  v.  Gaston,  2  Hill,  188;  Curtiss  v.  Seymour,  1  Wend.  106.  In 
Le  Boy  v.  Shaw,  2  Duer,  626,  it  was  held  that  the  action  was  im- 
properly brought  against  the  original  debtor  and  his  guarantor,  and 
the  rule  under  the  Code  was  considered  to  be  that  ''persons  severally 
liable  cannot  be  prosecuted  together,  unless  they  are  severally  liable  as 
parties  to  a  written  contract  or  obligation  on  which  the  names  of  both 
appear  as  contracting  parties." 

The  causes  of  action  arising  on  the  contract  between  Delahay  and 
Taggart  cannot  be  united  in  the  petition  with  the  cause  of  action  on 
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uDdertakiDfr,  because  each  caoBe  does  not  affect  all  the  parties  to 
action;  that  is,  they  mast  all  exist  in  ttte  same  right,  in  favor  of 
plaintiff  and  against  all  the  defendants.  Lexington,  etc.,  B.  Go. 
joodman,  15  How.  Pr.  85;  Lexington,  etc.,  B.  Co.  v,  Goodnaan, 
Barb.  469 ;  Leavitt  t.  Steenbergen,  3  Barb.  157.  Different  rights 
ction,  therefore,  existing  in  favor  of  the  plaintiff,  bat  not  existing 
inBt  all  the  defendants,  cannot  be  joined,  though  belonging  to  one 
•  of  tbe  several  classes  enumerated  in  tbe  eigbty-third  section  of 
Code.  Bump  y.  Van  Orsdale,  11  Barb.  638;  Le  Boy  v.  Shaw, 
Her,  626  ;  Tompkins  v.  White,  8  How.  Pr.  520;  Pugsley  v.  Aikeu, 
Barb.  11 4. 

'he  plaintiff  has  a  right  of  action  on  either  written  contract;  but 
9parate  actions  were  commenced,  could  they  be  consolidated  into 
action  ? 

'.  W.  Englitk,  for  defendant  in  error. 

'he  only  error  claimed  to  be  in  this  record  is  that  the  petition  im- 
perly  joins  two  causes  of  action — Firit,  against  Taggart,  for  breach 
lis  contract;  and,  second,  against  Taggart,  Houston,  and  Larimer, 
breach  of  their  nndertaking.  To  sustain  this  view,  plaintiff  in 
ir  claims  the  undertaking  is  merely  a  guaranty,  and  not  a  general 
arity  for  compliance  with  contract;  and  that  tbe  undertaking  of 
iiBton  and  Larimer  was  separate  from  that  of  Taggart,  while  in 
Lthe  obligation  or  undertaking  was  jointly  executed  by  Houston, 

Larimer,  and  Taggart,  and  refers  to  Taggart's  contract  with 
!S    Delabay,  and  made  both  the  contract  and  speci&ca'tion  part 

of  the  undertaking,  thereby  stipulating  in  the  broadest  terms 
sible  that  said  Taggart  should  in  all  respects  comply  with  said 
itract  and  specie  cations.  Said  undertaking  is  joint  and  several 
its  terms,  and  this  suit  is  such  an  one  as  oonld,  at  common  law, 
brought  and  maintained  as  an  action  on  the  undertaking  alone. 
rhe  Civil  Code,  §§  83,  39,  clearlj  brings  this  ease  between  the  class 
:aBes  contemplated  by  that  law,  since  it  is  in  regard  to  the  same 
nssction,  and  affects  all  the  parties  to  the  action.  Sturges  v.  Bur- 
,  8  Ohio  Bt.  316;  Nash,  PI.  c.  97.  The  cases  which  seem  to  be 
ied  on  by  plaintiff  in  error,  as  sustaining  his  position  as  to  tbe 
tpe  of  the  petition  as  a  pleading,  it  seems  to  me,  have  no  applies- 
n  to  the  case  at  bar,  (2  Duer,  626;)  for  the  court  sustained  a  de- 
Trer  to  tbe  petition  becaase  it  did  not  appear  that  the  promise  to 
'  tbe  debt  of  another  was  in  writing,  as  required  by  the  statute  of 
ods;  also  because  the  liability  of  the  two  parties  defendant  was 
'joint,  while  in  this  case  all  tbe  defendants  signed  the  same  under- 
iog,  and  declare  themselves  jointly  and  severally  liable  thereon. 
[t  is  not  necessary  that  several  causes  of  action  should  affect  all 
'  parties  equally.  It  is  sufhcient  if  they  affect  all,  though  in  tin- 
lal  degrees.  In  re  Marsac,  15  How.  Pr.  383.  In  this  case  Larimer 
1  Houston  are  sureties  for  Taggart  on  a  joint  undertaking,  and 
before  all  are  affected,  and  suit  properly  instituted. 
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Brewer,  J.  It  appears  from  the  petition  filed  in  this  clEtse  that  one 
J.  P.  Taggart  contracted  in  writing  with  defendant  in  error  to  erect 
and  complete  certain  buildings  within  a  stipulated  time;  that  said 
Taggart  and  plaintiffs  in  error  entered  into  a  written  undertaking 
with  defendant  in  error,  obligating  that  said  Taggart  should  fully  per- 
form all  the  terms  and  conditions  of  said  contract.  The  condition 
of  such  undertaking  was  as  follows:  ''The  condition  of  this 
*129  undertaking  is  such  that  whereas,  *said  J.  P.  Taggart  has  en- 
tered into  a  written  contract  with  said  Mark  W.  Delahay,  dated 
the  twelfth  of  May,  1873,  but  actually  executed  on  the  day  of  the  date 
of  this  undertaking,  for  the  erection  of  three  dwelling-houses  in  the 
said  city  of  Leavenworth :  Now,  therefore,  if  the  said  J.  P.  Taggart 
shall  fully  perform  all  the  terms  and  conditions  of  said  contract  to 
be  by  him  performed,  and  according  to  the  plans  and  specifications 
attached  to  said  contract,  then  this  undertaking  shall  become  null  and 
void ;  otherwise  the  same  shall  be  and  remain  in  full  force  and  ef- 
fect," etc. 

The  petition  sets  out  both  the  contract  and  the  undertaking,  alleg- 
ing that  Taggart  failed  to  comply  with  his  contract,  and  asks  a  judg- 
ment against  all  the  signers  of  the  undertaking  for  damages  sustained 
by  this  failure.  To  this  petition  Houston  and  Larimer  separately  de- 
murred— First,  upon  the  ground  that  there  is  an  improper  joinder  of 
causes  of  action,  one  being  a  cause  of  action  to  recover  damages  for 
breach  of  contract,  and  another  being  upon  a  written  undertaking  to 
answer  for  the  default  of  Taggart;  second,  that  the  petition  does  not 
state  facts  su£Scient  to  constitute  a  cause  of  action  against  Houston 
and  Larimer.  The  demurrers  were  overruled,  and  this  ruling  presents 
the  only  question  in  the  case. 

The  proposition  of  counsel  is  that  the  "obligation  of  Taggart  is 
primary  and  absolute,  and  that  of  the  other  defendants  secondary 
and  conditional;"  that  they  are  created  by  separate  instruments, — 
that  of  Taggart  by  the  contract,  and  that  of  the  others  by  the  under- 
taking; and  that  these  separate  causes  of  action  do  not  affect  all  the 
parties.  We  are  disposed  to  think  this  is  not  the  correct  view  to  be 
taken  of  this  case.  The  pleader,  it  is  true,  in  setting  out  the  contract 
and  the  breach  of  it,  sets  out  a  cause  of  action  against  Taggart,  and 
against  Taggart  alone, — a  cause  of  action  not  limited  in  amount  by 
the  penalty  of  the  undertaking,  but  extending  to  the  full  damages 
resulting  from  such  breach.  But  this  statement,  it  seems  to  us,  is 
preliminary,  and  for  the  purpose  of  showing  a  default  in  the  condition 
of  the  undertaking.  All  signed  the  undertaking,  and  all  there- 
*1S0  fore  assumed  the  ^obligations  created  by  it.  The  condition 
of  the  undertaking  is  the  performance  by  Taggart  of  his  con- 
tract. Without  default  in  this,  no  one  is  liable  on  the  undertaking. 
With  it,  all  are.  This  default  was  alleged  in  the  petition,  and  it  mat- 
ters not  that  in  alleging  it  a  cause  of  action.is  shown  against  Taggart 
for  breach  of  his  separate  contract.     Indeed,  it  could  not  be  other- 
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e,  for  if  Taggart  defaulted  in  bis  contract,  he  was  liable  to  an  ao- 
I  for  damages  caused  thereby.  If  be  did  not  defanlt,  there  was 
liability  on  the  undertaking.  No  liability  could  be  shown  on  the 
lertaking  withoat  showing  the  default  of  Taggart,  and  tbe  defanlt  of 
;gart  could  not  be  shown  without  showing  a  cause  of  action  against 
I.  AU  that  is  claimed  in  tbe  prayer  of  tbe  petition  is  the  amount 
he  undertaking,  while  the  damages  alleged  to  have  been  sustained 
the  different  breaches  of  tbe  contract  greatly  exceed  that  amouat. 
3  true  that  the  pleader,  in  commencing  tbe  several  statements  of 
different  breaches,  and  of  the  execution  of  the  undertaking,  says  : 
ad  for  a  further  cause  of  action,"  etc. ;  but  wa  must  have  regard 
re  to  the  substance  of  tbe  petition  than  to  the  mere  form  of  state- 
Qt.  Suppose  tbe  demurrer  bad  been  anstained,  under  seution  92 
;be  Code  the  court  would  have  been  oompelled  to  permit  tbe  plain* 
to  have  filed  a  petition  with  one  count,  and  showing  a  cause  of  ac- 
1  on  the  undertaking.  To  aooomplisb  this,  the  only  change  neces- 
yffould  have  been  to  omit  these  preliminary  words  which  introduce, 
it  were,  the  several  statements  of  the  breach^,  and  of  the  execu- 
I  of  the  undertaking.  That  this  was  not  done  cannot  have  wrought 
'  injury  to  tbe  substantial  rights  of  the  plaintiSs  in  error;  so  that, 
ugh  tbe  court  might  have,  strictly  speaking,  erred  in  its  construo- 
1  of  tbe  pleading,  tbe  judgment  wotdd  hare  to  be  affirmed. 
Phe  judgment  will  he  affirmed, 
AU  the  juatioes  ooncurting.) 
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Jambs  I.  Holmbs  v.  Hbnbt  M.  Bilbt. 
January  Term.  1875. 

I.  Bills  and  Notes :  Proof  of  Exeoution :  Burden  of  Proof.  Where, 
in  an  action  on  a  promissory  note,  the  answer  contains  a  sworn  denial  of 
its  execution,  it  is  error  for  tlie  court  to  permit  the  note  to  be  received 
in  evidence,  and  read  to  the  jury,  without  any  proof  of  its  execution; 
and  it  is  error,  also,  to  instruct  the  jury  that  tlie  burden  of  proof  is  od 
the  defendant  to  show  that  he  did  not  execute  it.  ^ 

2«  Deposition:  Competenoy  of  Evidence.  Where  the  question  in  issue 
is  as  to  the  execution  of  a  note,  it  is  not  error  to  admit  ttie  deposition  of 
a  witness  who,  without  having  the  note  before  liim,  testifies,  not  to  the 
genuineness  of  the  signature,  but  to  circumstances  tending  to  show  that 
defendant  did  at  the  date  of  the  note  execute  such  note. 

Error  from  Atchison  district  court. 

Action  by  Riley  against  Holmes  upon  a  certain  promissory  note. 
The  petition  set  forth  a  copy  of  said  note.  Holmes  filed  his  answer 
thereto,  verified  by  affidavit,  denying  the  exeoution  of  said  note,  and 
denying  that  Biley  was  the  owner  thereof,  or  that  he  ever  purchased 
the  same  before  maturity,  or  paid  any  value  therefor.  Reply,  general 
denial.  Trial  at  the  November  term,  1S73.  Riley  offered  in  evidence 
said  note,  to  the  introduction  oi  which  Holmes  objected,  which  ob- 
jection was  overruled,  and  said  note  was  received  and  read  to  the  jury. 
Holmes  introduced  evidence  tending  to  show  that  he  never  executed 
said  note.  Riley  then  offered  in  evidence  the  deposition  of  one 
Lowrey,  which  was  admitted  over  the  objection  and  exception  of 
Holmes.  The  court  instructed  the  jury  that  the  burden  of 
*132  *  proof  was  on  the  defendant.  Verdict  and  judgment  for 
plaintiff. 

Everest  dt  Greenawalt,  for  plaintiff  in  error,  contended  that,  under 
the  issues  joined,  the  note  did  not  prove  itself,  and  that  it  was  in- 
cumbent upon  Riley,  plaintiff  below,  to  prove  the  allegations  of  bis 
petition  as  to  the  execution  of  said  note  before  the  same  could  be  in- 
troduced in  evidence;  and  cited  Glazier  v.  Streanier,  57  111.  91,  and 
Boston  Relief  &  S.  Co.  v.  Burnett,  1  Allen,  410.  Section  108  of  the 
Civil  Code  has  not  changed  the  rule  of  the  common  law  in  any  case 
where  a  party  desiring  to  put  the  execution  of  a  written  instrument 
in  issue  verifies  his  denial  by  affidavit.  In  this  case  the  burden  of 
proof  was  upon  the  plaintiff.     The  court  erred  in  admitting  in  evi- 

1  Defenses  to  notes — burden  of  proof,  French  v.  Gordon,  10  Kan.  2^9,  and  note. 
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dence  the  deposition  of  Lowrey,  (Palmer  v.  Manning,  4  Denio,  131; 
Shaver  v.  Ehle,  16  Johns.  201;  Glazier  v.  Streamer,  57111.  91 ;  Con- 
saul  v.  Lidell,  7  Mo.  128,)  and  in  instracting  the  jury  that  the  bar- 
den  of  proof  was  on  the  defendant. 

Henry  C.  Solamon,  for  defendant  in  error,  submitted  that,  admitting 
there  was  error  in  admitting  the  note  in  the  first  instance  without 
proof  of  execution,  still  the  weight  of  evidence  supported  the  verdict. 
The  testimony  of  Lowrey  proved  that  the  note  was  executed  by  Holmes. 
For  defendant  below  to  first  state,  under  oath,  that  he  never  signed  the 
note,— that  the>  signature  to  said  note  was  not  made  by  him, — and 
then  to  attempt  to  show  that  if  he  did  sign  it  there  was  no  consider- 
ation, and  that  plaintiff  was  not  a  bonafde  holder  of  the  note,  is  an 
unreasonable  defense.     Plaintiff  in  error  must  either  stand  upon  one 
defense  or  the  other — that  the  note  was  not  executed  by  him;  or  that 
there  was  no  consideration,  and  that  the  plaintiff  below  was  not  the 
owner.    If  he  stood  upon  the  first,  he  waived  the  last-named  defenses; 
if  upon  the  last,  he  admitted  the  execution.     Under  these  circum- 
stances there  was  no  error  in  the  instru(;tions. 


Bbewer,  J.  This  was  an  action  on  a  promissory  note.  The  ari- 
*133  swer  denied,  under  oath,  the  execution  of  the  note.  *Upon 
the  trial  the  court  permitted  the  plaintiff  to  read  the  note  in 
evidence  without  any  proof  of  its  execution„and  charged  the  jury  that 
the  onus  prohandi  was  on  the  defendant  to  show  that  he  did  not  exe- 
cute it.  This  was  clearly  wrong.  The  plaintiff  alleged  the  execution 
of  the  note.  By  the  sworn  denial,  that  execution  was  put  in  issue, 
and  on  that  issue  the  plaintiff  had  the  affirmative. 

We  see  no  error  in  the  admission  of  the  deposition  of  H.  IT.  Low- 
rey. The  objections  of  counsel  go  rather  to  the  effect  and  weight  of 
the  testimony  than  to  its  competency.  The  witness  testifies,  not  to 
the  genuineness  of  the  signature  to  the  paper  offered  in  evidence,  but 
to  circumstances  tending  to  show  that  the  defendant  did,  in  fact,  at 
the  time  of  the  date  of  the  note,  execute  such  a  note.  This  we  think 
was  perfectly  competent. 

The^udgment,  however,  for  the  errors  noticed,  must  be  reversed, 
and  case  remanded  for  a  new  trial. 
(All  the  justices  concurring.) 
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Statb  of  Kansas  9.  W.  D.  Jbnnerson. 

January  Term,  1875, 

Errors :  Must  be  Speeifled.  Where  it  is  alleged  that  the  trial  court  erred 
in  its  rulings,  it  is  the  duty  of  the  party  complaining  to  indicate  wherein 
the  error  consists,  as  well  as  the  particular  ruling  of  which  he  complains. 

Appeal  from  Saline  district  court. 

A  criminal  complaint  was  filed  before  a  justice  of  the  peace  against 
defendant,  the  body  of  which  was  as  follows :  '*Dorotha  Evarts,  being 
duly  sworn,  according  to  law,  deposes  and  says  that  on  or  about  the 
twenty-seventh  day  of  August,  1873,  in  the  county  of  Saline  afore- 
said, one  W.  D.  Jennerson  willfully,  maliciously,  and  unlaw- 
*134  fully  attempted  to  sever  and  ^remove  from  the  freehold  of 
affiant  a  cross-piece  and  hook  which  were  then  thereto  at- 
tached, and  which  said  cross-piece  and  hook  were  then  a  part  of  the 
fixtures  to  a  well,  and  the  property  of  this  affiant,  contrary  to  the 
statute  in  such  cases  made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Kansas.''  The  defendant  was  tried  and  con- 
victed before  the  justice,  and  appealed  to  the  district  court,  where 
another  trial  was  had  at  the  March  term,  1874.  Verdict  of  guilty, 
and  sentence  that  defendant  pay  a  ''fine  of  five  dollars,  and  costs  of 
prosecution,  and  stand  committed  until  said  fine  and  costs  are  paid." 
Defendant  appeals. 

J«  O,  Mohler,  for  appellant. 

E.  W.  Hodgkinson,  for  the  State. 

Brewer,  J.  Appellant  was  convicted  on  a  charge  of  attempting  to 
maliciously  sever  and  remove  certain  property  from  a  freehold,  and 
from  such  conviction  appeals  to  this  court.  The  only  error  alleged  is 
thus  stated  in  the  brief  of  counsel  for  appellant:  ''The  court  below 
erred  in  overruling  the  motion  in  arrest  of  judgment.  The  complaint 
does  not  state  facts  constituting  a  public  offense.  Whart.  Amer 
Grim.  Law,  §  2012. "  What  specific  objection  there  exists  to  this  com 
plaint,  and  wherein  it  fails  to  disclose  a  public  offense,  we  are  not  ad 
vised.  The  counsel  refer  to  a  section  in  Wharton's  Criminal  Law,  but 
on  turning  to  that  section,  we  find  that  it  treats  of  more  than  one  sub 
ject.  It  treats  of  the  manner  of  "describing  the  property,"  and  the 
"value."  Now,  whether  counsel  intends  to  claim  that  the  complaint 
is  defective  in  not  stating  the  value  of  the  property  attempted  to  be 
severed,  or  in  not  sufficiently  describing  the  property,  or  the  freehold, 
we  are  not  informed ;  and  we  shall  not  attempt  to  consider  the  various 
questions  which  may  suggest  themselves  to  our  minds,  in  the  expecta- 
tion by  so  doing  of  reaching  the  specific  objection  counsel  intended  to 
present. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 


STATE  V.  KELLEBUAM.  Ill 


S5  *8tatb  op  Kansas  v.  Ghablss  B.  Ebllebhah. 

January  Term,  1875. 

Instractdons :  Speoiflo:  Falsns  in  tTno,  FalsoB  in  Omnibm.  Where 
an  instruction  ia  asked  that  it  a  particular  witness,  naming  htm,  baa 

willfully  testified  falsely,  etc.,  the  jury  should  disregard  his  entire  te«- 
timony,  it  is  not  error  for  the  court  to  refuse  such  Instruction,  and  sub- 
stitute one  that  if  any  witness  has  willfully  testlQed  falsely,  etc.' 

Larceny:  Elements  of  Crime.  Where  the  court  properly  instructs  the 
jury  that  in  order  to  convict  they  must  be  satisfied,  from  the  evidence, 
"that  the  defendant  stole,  took,  and  carried  away"  the  property  alleged 
to  have  been  stolen,  it  is  not  error  to  refuse  a  specifio  instruction  that 
"Uiking  is  a  material  part  of  larceny,  and  must  be  established  by  com- 
petent evidence." 

Criflunal  Iaw  :  Testimony  of  an  AooompUce.  Where  the  principal 
vltness  for  the  state  is  an  accomplice.  It  is  not  error  to  refuse  an  in- 
struction that  such  accomplice  "stands  before  the  jury  In  the  character 
of  an  impeached  witness,  and  as  such  his  testimony  requires  confirma- 
tion," when  the  jury  have  been  instructed  that  "In  determining  the 
weight  and  credit  to  be  given  such  testimony  the  jury  should  use  great 
caution,  and  unless  the  testimony  of  the  witness  is  corroborated  by  other 
evidence  in  some  material  point  In  issue,  the  defendant  should  be  ac- 
quitted, as  it  would  be  unsafe  to  convict  upon  the  sole  and  uncorroborated 
testimony  of  an  accomplioe."' 

Evidence:  Competent:  Corroborative.  Where  the  larceny  charged 
was  the  larceny  of  s  horse,  and  the  owner  testified  that  the  horse  was 
tuken  out  of  bis  pasture  during  the  night-time;  and  theaccomplice  testi- 
fied that  an  arrangement  was  made  between  the  defendant  and  himself 
for  stealing  and  selling  a  horse,  and,  in  pursuance  thereof,  on  the  night 
th:it  this  horse  was  taken  out  of  the  pasture  it  was  brought  by  defendant 
to  witness,  and  by  hini  taken  to  a  neighboring  town,  and  sold;  and  pro* 
dnced  a  writing  admitted  by  defendant  to  have  been  written  and  signed 
by  himself,  certifying  that  the  witness  was  "duly  authorized  to  sell" 
this  horse,  described  in  the  writing  as  "my  horse:"  held,  that  this  writing 
was  sufiUcient  corroboratory  testimony  to  sustain  a  verdict  of  guilty. 

ITew  Trial;  Newly -Disoovered  Evidence.  Where  a  motion  for  a  new 
trial  is  made  on  the  ground  of  newly-discovered  evidence,  it  is,  as  a  gen- 
eral rule,  essential  that  the  afl^davits  of  the  newly-discovered  witneasee 
should  be  produced,  or  their  absence  accounted  for;  and  it  Is  also,  as  a 
general  rule,  true  that  the  unaupportwl  affidavit  of  the  defendant  or  his 
counsel  will  not  be  sufficient.^ 

'5«e  SheUabarger  v.  Kafus,  IS  Kas.  S4T.  decidlnK  that  It  Is  the  province  of  the 
n'  to  determlDe  the  credibility  of  witnesses,  and  the  weight  of  tneir  testimony; 
i  where  any  witness  has  testified  willfully,  corruptly,  and  falsely  to  say  ma- 
ial  fsct,  it  is  the  province  of  the  jury  to  deiermiae  how  much,  or  whether  the 
'o!^.  Dt  ills  testimoDy  should  be  disregarded.  No  intlexible  rule  should  be  Im. 
*^  between  the  witness  and  the  Jury,  commanding  the  Jury  to  take  all.  or  ez- 
ide  all,  of  his  teslimony.  Sameprinciple  applied,  State  v.  Potter,  IB  Kan.  80, 
gbee  V.  McMillan,  18  Kan.  1S3.  The  credibility  of  a  witness,  knowingly  testify- 
%  isieely  as  to  one  or  more  material  facts,  is  entirely  for  the  jury,  Scnueck  v. 
•Su.^lUinn.  889. 

'Evidence  of  accomplice,  8Wte  v.  McC3artey,  17  Minn.  M,  (QU.  54.) 
■^Sffllth  V.  Williams,  11  Ean,  68;  Boyd  v.  ganford,  piMt,«380. 


* 


112 


KANSAS   REPORTS. 


I 


*136     *Appeal  from  CoflFey  district  court. 
The  case  is  stated  in  the  opinion. 
W.  A.  Johnson  and  W,  L.  McConnell,  for  appellant. 
A.  M.  F.  Randolph^  Atty.  Gen.,  for  the  State. 

Brewer,  J.  Appellant  was  convicted  in  the  district  court  of  Coflfey 
county  of  the  crime  of  grand  larceny,  and  from  this  conviction  brings 
his  appeal  to  this  court.  The  errors  alleged  are  in  reference  to  the 
instructions,  and  in  overruling  a  motion  for  a  new  trial. 

With  reference  to  the  first  we  have  little  difficulty.  The  rulings  of 
the  court  were  unquestionably  correct.  For  instance,  the  appellant 
asked  the  court  to  instruct  the  jury  that  if  one  witness,  naming  him, 
testified  willfully  falsely,  etc.,  they  must  disregard  his  entire  testi- 
mony. Instead  of  this  the  court  charged  that  if  any  witness  testified 
willfully  falsely,  etc.  The  latter  is  the  proper  way.  To  single  out  a 
witness,  and  by  name  give  such  an  instruction  in  reference  to  him, 
suggests  a  suspicion^  if  it  does  not  imply  a  belief,  on  the  part  of  the 
court  of  the  witness'  perjury. 

Again,  the  court  was  asked  to  charge  that  ''taking  is  a  material 
part  of  larceny,  and  must  be  established  by  competent  evidence."  In- 
stead of  this  the  court  charged  that  the  jury  must  be  satisfied  that  ''de- 
fendant stole,  took,  and  carried  away,''  etc.;  "and  that  if  A.  should 
feloniously  take  into  his  possession  the  property  of  B.,  and  immedi- 
ately deliver  the  same  to  C,  this  would  be  a  sufficient  tak- 
*137  ing  and  carrying  away  to  constitute  the  crime  of  larceny  *in 
A.  There  was  nothing  to  emphasize  the  question  of  "taking." 
The  larceny  charged  was  of  a  horse.  It  was  turned  by  the  owner  in- 
to a  pasture  at  night.  Before  morning,  in  pursuance  of  a  previous 
arrangement,  it  was  handed  by  the  defendant  to  his  accomplice,  and 
by  the  latter  taken  immediately  to  Olathe,  and  sold.  We  see  no  error 
in  this  charge  of  the  court. 

The  main  witness  for  the  state  was  an  alleged  accomplice.  Upon 
this  counsel  for  defendant  asked  these  two  instructions: 

"The  testimony  of  Allen  Boberts  is  that  of  an  accomplice,  and  must 
be  corroborated  by  evidence  tending  to  convict  the  defendant  of  the 
offense  charged,  or  the  jury  must  acquit  the  defendant. 

"Allen  Boberts  stands  before  the  jury  and  court  in  the  character 
of  an  impeached  witness.  As  such,  his  testimony  requires  confirma- 
tion." 

These  instructions  were  refused,  and  instead  thereof  the  following 
was  given : 

"The  jury  are  charged  that  the  admission  of  accomplices  [to  testify] 
as  witnesses  for  the  state  is  permitted  and  justified  by  the  necessities 
of  the  case,  it  often  being  impossible  to  bring  the  principal  offender 
to  justice  without  their  testimony.  But  in  determining  the  weight 
and  credit  to  be  given  such  testimony,  the  jury  should  use  great 
(caution;  and  unless  the  testimony  of  the  witness  Allen  Boberts  is 
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orroborated  by  oth«r  evidence  in  some  material  point  in  issue,  the 
lefcndant  should  be  acquitted,  as  it  would  be  unsafe  to  convict  upon 
he  sole  and  uncorroborated  testimony  of  an  accomplice." 

Under  this  instructioti  it  is  claimed  by  counsel  that  the  witness 
□igbt  be  corroborated  as  to  the  fact  of  the  larceny,  bat  in  nothing 
endinf^  to  connect  the  defendant  with  it,  and  that,  nnder  such  cir- 
iimatances,  it  wonld  be  improper  to  convict.  We  do  not  think  the 
nry  were  misled.  The  testimony  of  the  witness  Roberts  did  not  go 
t  all  to  the  circumetances  of  the  taking.  He  was  not  present  at  the 
ime.  Tbe  horse  was  brought  to  him  by  the  defendant  after  it  had 
been  stolen.  His  testimony  related  to  the  disposition  of  the 
138  horse  thereafter,  and  the  connection  of  the  defendant  with  'the 
transaction.  Corroborating  testimony  is  that  which  supports 
be  testimony  already  given,  not  that  which  proves  an  entirely  differ- 
ot  part  of  the  case.  So  Allen  Roberts,  to  have  been  corroborated, 
□ast  have  been  sustained  as  to  some  of  tbe  facts  as  to  which  he  tssti- 
ieil.  These  are  the  principal  questions  made  upon  the  instructions, 
lod  in  them  we  see  no  error. 

A  motion  for  a  new  trial  was  overruled.  Upon  this,  two  questions 
ire  presented :  (1)  The  verdict  was  not  sustained  by  the  evidence ; 
md  (2)  there  was  newly-discovered  evidence.  We  think  the  verdict 
tas  sustained.  The  owner  of  the  horse  testified  to  placing  his  horse 
□  the  pasture  at  night,  and  its  disappearance  before  morning,  and  to 
indingit  in  a  few  days  at  Olathe.  Roberts  testified  to  an  arrangement 
letween  Eellerman  and  himself  for  Btealing  a  horse ;  that  Kellerman, 
n  pursaance  thereof,  on  the  night  said  horse  was  stolen,  brought  it  to 
:iim,  and  be  rode  it  to  Olathe,  and  sold  it;  that  he  sold  it  for  $60, 
)f  which  he  received  $10,  and  was  to  receive  tbe  balance  when  he 
'sent  Dp  a  title ;"  that  he  went  back,  and  obtained  from  Eellerman 
jis  "title."   This  title  was  produced,  and  read  as  follows : 

"I,  C.  B.  Kellerman,  a  resident  of  Coffey  county,  Kansas,  dulyau- 
Iborized  Allen  Roberts  to  sell  my  bay  horse,  which  left  here  July  23, 
18T4,  which  he  says  he  sold  in  Olathe,  Saturday,  July  25,  1874. 

"C.  B.  KELLEitMAtJ." 

When  testifying  in  his  own  behalf,  Kellerman  admitted  the  writing 
and^signing  of  this  paper.  This,  we  think,  was  very  strong  cor- 
roboration of  Roberts'  testimony.  True,  he  attempted  to  explain  the 
wiling,  but  the  explanation  was  far  from  satisfactory. 

We  think  also  that  the  showing  of  newly-discovered  evidence  was 
insafficient.  The  only  testimony  offered  was  the  affidavit  of  one  of 
the  counsel  for  the  defendant  that  two  of  the  witnesses  on  the  former 
bial  would  testify  to  additional  facts  of  which  neither  tbe  defendant 
nor  his  counsel  were  aware  before  the  retirement  of  the  jury : 
'139  Neither  tbe  affidavit  of  the  defendant  nor  that  Of  'either 
witness  is  presented,  nor  any  excuse  shown  for  not  producing 
them.     It  is  laid  down  in  3  Grab.  &.  W.  New  Trials,  1065,  as  essen- 
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tial  that  ^the  affidavits  of  the  newly-disoovered  witnesses  should  be 
produced,  or  their  absence  accQunted  for.  **  And  again,  on  page  1067, 
that  "the  information  must  come  directly  from  the  newly-discovered 
witnesses,  so  that  it  may  appear  just  what  they  know,  and  what  they 
are  ready  to  testify."  To  like  effect  are  the  authorities  cited  on  the 
same  and  succeeding  pages.  See,  also,  Manix  v.  Malony,  7  Iowa, 
81;  Keough  v.  McNitt,  6  Minn.  513,  (Gil.  367.)  While  this  rule 
may  not  be  of  absolute  and  universal  application,  and  while  cases 
may  arise  in  which  the  showing  of  newly-discovered  evidence  is  so  full 
and  satisfactory  that  a  new  trial  ought  to  be  granted,  even  without  the 
production  of  the  affidavits  of  the  new  witnesses,  or  any  explanation  of 
their  absence,  yet,  for  all  ordinary  cases,  the  rule  is  a  good  one,  well 
supported  by  authority,  and  ought  to  be  enforced.  If  a  defendant 
could,  by  his  own  affidavit  of  newly-discovered  testimony,  secure  a 
new  trial,  it  would  soon  be  found  that  verdicts  of  guilty  rested  on 
very  slippery  foundations.  In  this  case  it  appears  from  the  record 
that  these  witnesses  were  residents  of  the  county;  that  they  were 
present  at  the  trial;  and  it  does  not  appear  that  they  had  since  ab- 
sented themselves ;  nor  is  any  intimation  or  excuse  given  why  their 
affidavits  were  not  produced.  This,  we  think,  fully  justi&ed  the  court 
in  overruling  the  motion  for  a  new  trial ;  nor  is  the  testimony  itself  of 
such  conclusive  a  character  that  we  should  feel  warranted  in  holding 
that  the  court  erred  in  refusing  a  new  trial  on  account  of  it.  The  owner 
of  the  horse  has  testified  that  he  saw,  at  or  about  the  place  where  his 
horse  had  evidently  been  taken  out  of  the  pasture,  'Hhe  track  of  a 
very  fine  boot;"  that  a  neighbor  of  his  measured  it,  and  produced 
before  the  court  and  jury  the  measure.  Now,  the  affidavit  states  that 
such  witness  would  testify  that  be  had  ^measured  the  tracks  made  by 
the  accomplice  and  witness  Allen  Roberts  since  the  commencement 

of  the  trial,  and  that  such  tracks  were  identical  in  form,  ap- 
*14tO    pearance,  and  ^length  with  the  tracks  seen  by  himself  and 

others  "at  the  place  above  indicated;  and  also  that  another 
witness  would  testify  that  Roberts  had  on,  during  the  trial,  the  same 
boots  that  he  was  wearing  a  day  or  two  before  the  larceny."  There 
is,  however,  on  the  other  hand,  nothing  to  show  that  there  was  any- 
thing peculiar  about  these  tracks,  except  that  they  were  the  "tracks 
of  a  very  fine  boot," — ^nothing  to  show  that  the  boots  of  the  defendant 
would  not  have  made  exactly  the  same  track.  And,  indeed,  when 
the  measure  of  this  track  was  produced  on  the  trial,  it  seems  hardly 
probable  that  counsel,  so  acute  and  skillful  as  the  able  gentlemen  who 
conducted  the  defense,  should  not  have  compared  it  with  the  track 
made  by  the  defendant,  and,  if  there  was  any  difference  between  them, 
have  called  the  attention  of  the  jury  to  such  difference. 
On  the  whole  case,  we  think  that  the  judgment  must  be  affirmed. 
(All  the  justices  concurring.) 


HAUa    V.  aiLLETT.  llfi 

WiLLiAu  H&no  r.  H.  W.  Gillbtt. 
January  Term,  1875. 

Dram-shop  Act:  Lic^nso  to  Sell  Ijquor:  Sales  by  AEd^ts.  A 
)K(Uor  dealer  must  liave  a  license  (rom  tlie  city  or  couEty  in  wliich  hia 
sture  is  kept.  With  such  license  he  iiiny  send  out  agents  iind  take  urders 
in  any  part  of  the  state  for  gouda  to  be  selected  and  forwarded  from  Uie 
slock  kept  in  such  store,  and  is  not  required  to  obtnin  a  license  from  the' 
authorities  of  eaich  city  or  county  in  which  contracts  are  made  therefor 
by  such  agents.' 

.  Statutory  Coastruotion.    A  penal  statute  should  be  strictly  construed.] 

Error  from  Shawnee  diatrict  court. 
Tbe  case  is  stated  in  the  opinion. 
Hanbaek  d  Johnson,  for  plaintiff  in  error. 
&tiUiagt  A  Fenlon,  for  defendant  in  error. 

41  'fiBEwas,  J,  This  Botion  was  ori(;inal1y  brought  by  defendant 
in  error  before  a  justice  of  the  peaoe,  to  secure  a  money  judg- 
int  against  the  plaintiff  in  error  on  an  accepted  draft  and  a  prom- 
loty  note.  The  plaintiff  in  error  answered  by  admitting  that  he 
cepted  the  draft  and  made  the  note,  but  claimed  that  they  were 
Ih  without  consideration,  being  for  iotozicatiQg  liquors  sold  on  - 
edit;  that  the  contracts  under  which  the  liquors  were  sold  were 
adein  the  city  of  Topeka;  and  that  the  defendant  in  error  (Gillett) 
4  DO  license  at  that  time  from  the  city  of  Topeka  to  sell  iutoiicat- 
gliqnors.  Upon  this  issue  the  case  went  to  triai,  and  the  justice 
adered  judgment  against  Hang  for  the  full  amount  of  the  note  and 
ii\.  Haug  then  appealed  to  the  district  court  of  Shawnee  county, 
id  the  case  came  on  for  trial  at  its  June  term,  1873,  and  was  sub- 
itted  to  the  court  on  the  evidence  and  admissions  of  the  parties 
ade  in  open  court,  a  jury  having  been  waived  by  the  respective 
iitiea;  on  consideration  whereof  the  court  found  for  the  plaintiff, 
iilUtt,)  and  rendered  judgment  for  him  against  the  defendant, 
laug,)  for  the  sum  of  $292,  to  which  Haug  excepted,  and  was  given 
lirty  days  to  make  a  case  for  the  supreme  court,  which  time  was 
^iwards  extended  by  the  court  to  October  11, 18TS. 
It  appeared  from  the  testimony  that  the  defendant,  Qillett,  was  a 
hoUsaie  liquor  dealer  in  the  city  of  Leavenworth,  and  had  a  license 
am  the  mayor  and  oonncil  of  that  city  to  sell  liquor  in  any  quantity, 
iceplby  the  dram,  but  had  none  from  the  city  of  Topeka;  that  the 
'ien  for  the  liquors  were  given  by  Haug  in  his  saloon,  in  the  city  of 
opeta,  to  Gillett,  or  some  agent  of  his ;  that  the  orders  were  taken 
1  GiUett's  store,  in  Leavenworth,  the  goods  therefor  selected  from 
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his  stock,  and  shipped  by  rail  to  Haug,  at  Topeka,  the  latter  paying 
the  freight.  Was  there  error  in  the  ruling  of  the  district  court,  and 
were  the  note  and  draft  void,  as  given  in  consummation  of  a  contract 
prohibited  by  statute? 

The  statute  claimed  to  have  been  violated  is  section  3  of  the 
*14:2  *dram-shop  act,  which  forbids  the  sale  of  liquors  by  "any  per- 
son without  taking  out  and  having  a  license  as  grocer,  dram- 
shop keeper,  or  tavern-keeper,"  etc.;  and  it  is  insisted  that  this  sale 
was  made  in  Topeka,  where,  it  is  conceded,  Gillett  had  no  license, 
and  "that,  under  the  laws  of  Kansas,  any  one  having  a  license  to  sell 
intoxicating  liquors  can  only  sell  them  within  the  limits  of  the  city 
or  township  granting  him  the  license."  The  proposition  involved  in 
this  case  is  substantially  that  a  wholesale  liquor  dealer,  having  a  stock 
of  goods,  and  conducting  business  in  a  city  from  whose  anthorities 
he  has  received  a  license,  cannot  send  oat  agents,  and  take  orders 
for  those  goods,  elsewhere  than  in  such  city,  without  first  obtaining 
a  license  from  the  authorities  of  each  city  or  county  in  which  those 
orders  are  taken.  The  proposition  is  a  broad  one,  and  the  language 
of  the  statute  should  be  clear  before  such  an  intention  is  imputed  to 
the  legislature.  The  legislature  may  suppress  the  liquor  traffic  alto- 
gether, or  it  may  impose  such  restrictions  as  it  deems  wise.  It  may 
restrict  the  sale  to  the  county,  the  city,  or  even  the  building,  and  for- 
bid the  making  of  any  contract  therefor  outside  thereof;  and  it  is  the 
duty  of  this  court  simply  to  determine  what  restrictions  it  has  im- 
posed. Its  enactments  are,  however,  to  be  construed  in  the  light  of 
the  general  usages  of  society  and  business.  The  business  of  a  whole- 
sale dealer  is  carried  on  extensively,  generally  by  agents, — travelings 
men,  as  they  are  called, — who  visit  the  diflFerent  towns,  and  solicit 
orders.  To  recognize  and  license  such  a  business,  and  at  the  same 
time  to  cut  off  one  of  the  ordinary  methods  of  carrying  it  on,  while 
it  is  within  the  power  of  the  legislature,  should  also  be  within  the 
clear  meaning  of  the  enactments. 

Again,  the  statute  is  penal,  and  as  such  is  to  be  strictly  construed. 
Only  those  things  are  forbidden  which  are  plainly  within  its  terms. 
Counsel  claim  that  a  party  licensed  may  sell  only  within  the  limits  of 
the  county  or  city  granting  the  license.  But  where  was  the  sale  com- 
pleted? The  contract  therefor  was  made  in  Topeka,  but  did  any 
title  pass  before  the  goods  were  selected  and  separated  from 
*143  the  whole  stock?  Clearly  *not,  and  therefore  the  sale  was 
not  completed  till  then.  The  goods  were  selected  and  separated 
at  Leavenworth,  and  there  delivered  to  the  carrier,  to  be  by  him  for- 
warded to  the  purchaser.  At  Leavenworth,  then,  the  sale  was  com- 
pleted, and  there  Gillett  had  a  license.  Banchor  v.  Warren,  33  N. 
H.  183;  Boothby  V.  Plaisted,  51  N.  H.  436.  Nor  can  this  be  deemed 
a  "shift  or  device  to  evade  the  provisions  of  the  act."  Gillett  had  one 
license,  and  that  at  the  place  where  his  store  was  kept.  By  the  first 
sectioil  of  the  act,  before  a  license  can  be  granted,  a  petition  must  be 
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preeenied  b;  tbe  citizens  of  the  township  or  city  "in  which  such  dram- 
shop,  tavern,  or  grocery  is  to  be  kept."  This  locates  the  place  where 
the  license  mast  be  had.  Gillett  kept  no  store  in  Topeka,  had  no 
stock  of  goods  there,  made  no  delivery  of  goods,  and  passed  no  title 
there.  Uearly,  therefore,  there  waB  no  violation  of  the  dram-shop 
act  in  this  transaction,  and  the  judgment  of  the  district  oourt  must 
be  affirmed. 
(All  the  justices  concurring.) 


Ahducw  Akin  v.  Lewis  F.  Davis  and  othera. 
January  Term,  1875. 

1.  Injonction :  Preliminary :   Wben  not  Error  to  Beflise.     Wliere,  Oq 

an  application  tor  a  preliminary  Injunction,  the  petition  alleges  that 
Ihe  plaintllT  ie  and  baa  been,  for  a  series  of  years,  tbe  owner  of  a  mill- 
dam;  tbat,  in  a  proper  court,  a  decree  bad  been  entered  in  a  suit  brougbt 
by  one  of  tbe  defendants  whose  land  was  flowed  by  said  dam:  that  to 
■uch  suit  plaintiff  was  not  made  a  party,  and  had  no  notice,  actual  or  con- 
"tfurtive,  tiiereof ;  that  execution  has  been  issued,  and  is  in  the  liands  of 
the  other  defendant,  as  aherifl  of  tbe  county,  who  is  about  to  enforce 
I'i  and  where  it  appears  from  affidavits  filed,  and  other  testimony,  that 
the  person  in  possession,  and  having  the  actual  charge  and  management 
c'  the  mill  and  dam,  were  defendants,  and  served  with  process  in  the 
snit  in  which  the  decree  was  entered;  that  tbe  same  was  fully  litigated; 
,,      ^tiat,  as  a  matter  of  fact,  tlie  dam  did  flow  said  defendant's  land,  and 
^M    Was  R  nuisance  to  him;  tliiit  he*  was  able  to  respond  in  damages  for  any 
''^juries  caused  by  the  removal  of  the  dam;  and  where  it  does  not  ap- 
P^f  tbat  any  right  to  build  said  dain  and  flood  lands  had  been  obtained 
"y  consent  or  leg^  proceedinga:  held,  that  an  order  of  the  district  judge 
'^'using  a  preliminary  injunction  wUi  not  be  reversed. 
'         .  An  injunction  in  limine  is  not  a  matter  of  strict  righL    It  may 
l^metimes  be  properly  refused  upon  the  same  facts  which  would  entitle 
"*^  party  of  right  to  a  perpetual  injunction  on  flnal  hearing.* 

Error  from  Wilson  district  court. 
I^iie  c^ge  is  stated  in  the  opinion. 
"■  ^t.  Rugglet,  for  plaintiff  in  error. 
^■^-  F.  Cates,  for  defendants  in  error. 

Bebweb,  J.  This  was  an  application  for  a  temporary  injunction, 
**  tbe  commencement  of  an  action  for  an  injunction,  under  boo- 
hon  339  of  the  Civil  Code,  to  restrain  defendants  in  error,  pend- 
ing the  litigation,  from  tearing  down  and  destroying  a  mill-dam 
icroBs  the  Verdigris  river,  in  Wilson  county.  The  application  was 
made  upon  tbe  petition  in  the  cause,  duly  verified,  to  the  judge  of 

■  'SM3toddart  F.  Vanlwiinghiun,  ante.  "IS.       ...  ..  i 
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the  district  conrt  at  chambers.  The  defendantfl  were  notified,  and 
appeared,  and  resisted  the  motion  for  the  temporary  injunction  upon 
afSdavits  which  are  set  out  in  the  record.  The  judge  denied  the  mo- 
tion for  an  injunction,  to  which  plaintiff  excepted,  and  brings  the 
cause  to  this  court  on  error,  as  provided  in  section  542  of  the  Code. 
The  petition  sets  foifth,  in  substance,  that  on  the  first  of  February, 

1871,  plaintiff  in  error  was,  and  ever  since  has  been,  the  sole  owner 
of  the  mill-dam  in  the  petition  described;  and  that  on  the  thirty-first 
of  January,  1872,  the  defendant  in  error,  Lewis  F.  Davis,  recovered  a 

judgment  in  the  district  court  of  Wilson  county  against  H.  C. 
*145     Akin,  G.  M.  Akin,  and  G.  M.  Akin,  as  ^administrator  of  the  es* 

tate  of  G.  G.  Akin,  deceased,  in  an  action  then  pending  wherein 
said  Davis  was  plaintiff,  and  plaintiff  in  error,  together  with  said  H.  G. 
Akin,  G.  M.  Akin,  and  G.M.  Akin,  as  administrator  of  the  estate  of  C.  6. 
Akin,  deceased,  were  defendants,  for  the  sum  of  five  cents  and  costs; 
and  that  it  was  further  decreed  by  said  district  court  that  said  H.  G. 
Akin,  G.  M.  Akin,  and  G.  M.  Akin,  as  administrator  of  the  estate  of 
C.  G.-  Akin,  deceased,  should,  on  or  before  the  first  day  of  March, 

1872,  remove  so  much  of  said  mill-dam  as  might  be  necessary  to 
prevent  the  water  from  flowing  back  in  the  channel  of  said  Verdigris 
river  by  reason  of  said  dam,  upon  the  rifSes  situated  on  the  N.  E.  ^ 
of  the  N.  E.  ^  of  section  16,  township  28  south,  of  range  16,  in  said 
county  of  Wilson;  and,  in  default  of  compliance  with  said  decree  by 
said  last-named  defendants,  within  said  time,  then  that  the  sheriff  of 
said  county  should  execute  the  said  order  by  removing  so  much  of 
said  dam  as  might  be  necessary  to  satisfy  said  decree.  The  petition 
further  states  that  plaintiff  in  error  never  had  any  notice  whatever, 
either  actual  or  constructive,  of  said  action;  nor  did  plaintiff  in  error 
ever  appear  in  said  action ;  nor  is  he  (the  plaintiff  in  error)  a  party 
to  said  judgment.  The  petition  further  states  that,  at  the  instance 
and  request  of  said  Davis,  (defendant  in  error,)  a  writ  of  execution 
has  been  issued  by  the  clerk  of  said  district  court  to  defendant  in 
error  B.  W.  Ladd,  sheriff  of  said  Wilson  county,  upon  said  judgment; 
and  that  the  said  £.  W.  Ladd  is  now  threatening  and  intending,  at 
the  instance  and  request  of  said  Davis,  to  carry  into  effect  said  exe- 
cution, and  remove  so  much  of  said  dam  as  may  be  necessary  to 
comply  with  the  requirements  of  said  judgment;  which,  if  he  is  allowed 
so  to  do,  will  be  to  the  great  and  irreparable  injury  of  the  plaintiff; 
and  in  so  doing  the  said  B.  W.  Ladd  will  be  acting  without  leave  or 
license  of  plaintiff  in  error.  A  certified  copy  of  the  former  proceed- 
ings and  judgment  is  attached  to  the  verified  petition,  and  made  a 
part  of  the  same.  At  the  argument  of  said  motion  for  an  injunction 
plaintiff  in  error  asked  leave  of  the  said  judge  at  chambers  to  amend 

his  verified  petition  by  inserting,  in  the  proper  place,  the  fol- 
*146    ^lowing:    "That  said  mill-dam  is  worth  ten  thousand  dollars, 

and  would  be  totally  ruined  and  rendered  worthless  if  said  de- 
fendants were  suffered  to  execute  the  said  order  of  said  court,  which 
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they  are  threstening  to  do," — which  said  judge  refused  to  allow,  and 
plaintiff  in  error  excepted. 

The  defendftDts  showing  caase  why  said  preliminary  injunction 
should  not  be  granted,  set  forth  in  their  affidavits,  in  sabstance,  that 
at  the  time  of  the  oommencement  of  said  original  action  referred  to, 
md  daring  the  entire  pendency  of  the  same,  and  until  after  the  dnal 
judgment,  said  plaintiff  in  error  was  not  in  charge  of  said  mill-dam 
in  said  original  petition  desoribed,  nor  had  he  the  actual  charge  or 
control  of  the  same,  but  was  residing  in  another  county,  with  his 
family,  in  the  business  of  register  of  the  land-office;  that  at  the  com- 
meDcement,  and  during  the  entire  pendency,  of  said  action,  C.  M. 
ikiu,  and  G.  Q.  Akin  in  his  life-time,  carried  on  said  mill,  and  had 
the  charge  and  management  of  the  same ;  that  the  dam  in  question 
was  adjudged  a  nuisance  in  said  former  action,  and  ordered  to  be 
abated;  that  said  dam,  at  the  oommeacement  of  said  former  action, 
was  kept  and  maintained  as  a  nuisance  by  said  defendantB,  and  is 
□ow  kepi  by  plaintiff  in  error  so  as  to  flood  the  water  back  in  the 
ehamiel  of  the  Verdigris,  and  thereby  to  flood  the  land  of  said  Davis, ' 
lying  an  both  sidea  of  said  river,  above  said  dam,  so  aa  to  raise  the 
v&ter  five  and  one-half  feet  in  eicesa  of  the  natural  flow ;  and  that  said 
DaviB  had  a  good  ford  on  said  river  on  his  premises,  which  has  been 
ruined;  that  said  defendant  Davis,  and  said  sheriff  of  Wilson  county, 
iateod  only  to  remove  so  much  of  said  mill-dam  as  will  prevent  the 
waters  from  flooding  back  on  said  Davis'  premises;  and  that  said  mill 
and  dam  are  not  worth  over  ten  thousand  dollars;  and  that  said  Davis 
18  worth  mnch  more  than  that  sum,  beyond  exemptions  and  liabilities, 
and  is  able,  ready,  and  willing  to  respond  in  damages  on  any  judg- 
ment said  plaintiff  in  error  may  obtain  against  him  by  reason  of  any 
injary  to  said  mill-dam ;  and  that  said  Davia  has  given  the  said  sheriff 

a  bond  of  indemnity,  etc. 
'U7  "We  shall  not  attempt  to  decide  at  the  present  time  whether 
the  proceedings  to  abate  the  nuisance  caused  by  the  erection 
of  the  dam  was  so  far  a  proceeding  in  rem  as  to  conclude  the  owner, 
altbongh  not  a  party  to  the  suit,  for  we  think  that  upon  other  and 
more  obvious  grounds  the  ruling  of  the  district  judge  must  be  affirmed. 
^0  right  to  maintain  a  dam  is  disoloaed  in  the  petition.  It  does  not 
Bhow  that  proceedings  were  ever  had  under  the  mill-dam  act,  or  that 
consent  was  ever  obtained  of  the  parties  whose  lauds  were  flooded. 
The  plaintiff  bases  his  right  to  restrain  the  defendants  upon  the  fact 
that  the  dam  exists,  that  he  owns  it,  and  that  he  has  never  been  or- 
dered to  remove  it.  It  does  appear,  from  the  whole  case,  that,  in  a 
pioceedtDg  between  the  owner  of  the  lands  flooded  and  the  actual  poa- 
Kssors  and  managers  of  the  mill  and  dam,  the  dam  was  declared  a 
QQiaance,  and  the  parties  in  charge  ordered  to  abate  it ;  that,  as  a 
matter  of  fact,  it  is  a  nuisance  to  one  of  the  defendants;  and  that 
>&id  defendant  is  able  to  respond  to  all  damages  which  may  be  caused 
^y  the  removal  of  the  dam.     Under  these  circumstances,  we  cannot 
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say  that  the  judge,  in  the  exercise  of  a  sound  discretion,  erred  in  r6> 
fusing'an  injunction. 

Some  full  and  clear  showing  might  well  be  insisted  on  of  a  right  to 
maintain  the  dam,  even  though  it  were  conceded  that  the  prior  judg- 
ment was  not  conclusive.  An  injunction  in  limine  is  not  a  matter  of 
strict  right.  It  may  sometimes  be  properly  refused  upon  the  same 
facts  which  would  entitle  the  party  of  right  to  an  injunction  on  final 
hearing.  Stoddart  v.  Yanlaningham,  ante,  *18.  It  maybe  a  hard- 
ship to  have  the  dam  removed,  but  if  a  party  builds  a  dam  without 
obtaining,  by  consent,  or  legal  proceedings,  the  right  to  flow  lands 
above  the  dam,  he  has  only  his  own  imprudence  to  blame  for  the  re- 
sult. 

The  order  denying  the  temporary  injunction  will  be  affirmed. 

(All  the  justices  concurring.) 
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1.  Conveyance:  Quitclaim  Deed.    A  deed  which  recites  that  the  grant- 

ors "have  bargained,  sold,  and  quitclaimed,  and  by  these  presents  do 
bargain,  sell,  and  quitclaim,  all  our  right,  title,  interest,  estate,  claim, 
and  demand,  both  in  law  and  in  equity,  as  well  in  possession  as  in  expec- 
tation, with  all  and  singular  the  hereditaments  and  appurtenances  there- 
unto belonging ;  and  we  do  also  promise  to  defend  the  property  against 
all  claims,  if  any  should  come  up,  against  said  property," — is  only  a 
quitclaim  deed,  and  purports  to  convey  only  the  existing  interest  and 
estate  of  the  grantors.^ 

2.  :  Covenant.    The  general  covenant  following  the  granting  clause 

does  not  operate  to  enlarge  the  estate  granted,  but  is  itself  limited  to 
such  estate. 

8.  Pleading :  Petition :  Action  on  Covenants.  A  petition  which  alleges 
the  execution  of  such  a  deed,  that  the  grantors  did  not  have  a  fee-sim- 
ple title,  that  a  third  party  did  have  such  title,  and  subsequently  to  the 
deed  brought  an  action  and  recovered  possession  of  the  land,  evicting 
the  grantee,  does  not  state  facts  sujfficient  to  constitute  a  cause  of  action. 

1  An  ordinary  deed  of  ^aitclaim  conveys  no  greater  rights  then  the  grantor  act- 
ually has  at  the  time  of  its  execution;  and  a  person  who  relies  upon  a  mere  quit- 
claim of  the  interest  which  a  party  may  have  m  property  does  so  at  his  peril  and 
must  look  to  it  that  there  is  an  interest  to  convey.  Martin  v.  Brown,  4  Minn.  28^2. 
(Gil.  301;)  Hope  v.  Stone.  10  Minn.  141,  (Gil.  114;)  Everest  v.  Ferris.  16  Minn.  26. 
(Gil.  14;)  Gesner  v.  Burdell.  18  Minn.  497.  (Gil.  444;)  MarshaU  v.  Robert,  18  Minn. 
405.  (Gil.  865;)  Johnson  v.  Robinson,  30  Minn.  189.  (Gil.  169.) 

One  of  two  tenants  in  common  conveyed  his  interest  to  the  other  by  deed,  which 
never  was  recorded.  Subsequently  they  both  joined  in  a  mortgage  of  the  land, 
and  thereafter  the  one  who  had  previously  conveyed  his  interest  gave  a  Quitclaim 
deed  whicH  was  recorded,  of  all  nis  **ri^ht,  title,  and  interest"  to  a  thira  person, 
who  had  actual  knowledge  of  the  previous  conveyance.  Held,  that  the  grantee 
in  the  last  named  deed  acquired  no  rights  thereunder.  Gesner  v.  Burdell,  18 
Minn.  497,  (Gil.  444.)  A  grantee  in  a  quitclaim  deed  is  bound  to  inquire  and  as- 
certain at  his  peril  as  to  outstanding  equities;  but  if  he  convey  with  covenants  of 
warranty  his  grantee  need  not.  but  will  be  presumed  a  &<7na,/t<&  purchaser  without 
notice.    Winkler  v.  Miller,  6  N.  W.  Rep.  698. 


YODN'a  V.  CLIPPIKGSB.  121 

Error  from  Nemaha  district  court. 

The  cabfl  is  stated  in  the  opioion. 

iV.  Prict  aad  S.  Conwell,  for  plaintiff  is  error,  Qontended  that  Glip- 
iiger's  promise  asd  agreement  "to  defend  the  property  against  all 
simB,  if  an;  ebould  oome  up  against  said  property,"  is  an  exprest) 
ireuant  in  relation  to  the  property,  and  runs  with  the  land  as  such, 
id  a  covenant  for  the  future  protection  of  the  title,  and  cite  3  Black- 
oae.Cooley,  Bl.  303,Dote  10;  1  Bout.  Law  Diet.  402, 408 ;  2  Amer. 
nwKeg.  267,  744;  Rawle,  Gov.  318.  506;  1  Smith,  Lead.  Caa.  133; 
helps  v.  Kellogg,  15  lU.  137;  Barter  y.  Ryerss,  13  Barb,  281. 

Jotepk  Skarpe,   for   defendaut,   cooteuded  that  the  petition 

149  *did  not  state  facts  constituting  a  cause  of  aotiou;  that  the 
deed  of  Clippinger  was  a  mere  quitclaim,  conveying  only  a 

reeent  intereet,  and  that  the  supposed  eoreuant  was  limited  by  the 
'ant, — and  referred  to  In  le  Strong,  20  Fiok.  488;  Wade  t.  ^ow- 
d,  U  Pick.  296;  Blanohard  v.  Brooks,  12  Pick  47;  Hurd  t.  Cosh- 
S,7  Pick.  169;  Wight  v.  Shaw,  5  Gush.  56;  Inhab.  of  Princetonv. 
damB,  10  Gush.  132;  Sweet  v.  Brown,  13  Mete.  175;  Kimball  v. 
iimple,  25  Gal.  452;  Lessee  v.  Loomis,  11  Ohio  St.  475;  3  Waahb. 
eal  Prop.  104,  §  40. 

Bbbweb,  J.  On  the  seventh  of  Jnly,  1868,  Peter  Clippinger  and 
ife  eieeated  a  deed  to  Aaron  W.  Manchester  of  a  tract  of  land. 
he  material  portion  of  the  deed  is  as  follows :  Said  grantors  "have 
irg&ioed,  sold  and  quitclaimed,  and  by  these  presents  do  bargain, 
11  and  quitclaim,  unto  the  said  Aaron  W.  Manchester,  his  heiis  and 
isjgns  forever,  all  our  right,  title,  interest,  estate,  claim  and  demand, 
)ili  in  law  and  in  equity,  as  well  in  possession  as  in  expectation, 
*  '  with  all  and  singular  the  hereditaments  and  appurtenances 
tereunto  belonging,  and  we  also  do  promise  to  defend  the  property. 
l&inst  all  claims,  if  any  should  oome  up  against  said  property." 
Q  the  twenty- fourth  of  May,  1870,  Manchester  and  wife  executed  a 
srranty  deed  of  said  premises  to  plaintifF.  Plaintiff,  in  January, 
374,  filed  his  petition,  setting  out  the  execution  of  these  deeds,  and 
rerring  that  at  the  time  of  defendant's  conveyance  he  was  not  seized 
I  fee  simple  of  said  lands,  and  had  not  defended  the  same  against 
le  lawful  claims  of  all  persons,  but  that  one  Eli  Finle;  was  the  owner, 
id  that  said  Finley,  in  August,  1872,  commenced  an  action  against 
lid  plaintiff  to  recover  the  possession,  and  did  in  said  aetion  recover 
le  poasession,  and  that  under  said  judgment  plaintiff  was,  in  Sep- 
imber,  1873,  evicted  from  said  premises.  A  demurrer  to  said  peti- 
on  vas  sustained,  and  of  this  ruling  plaintiff  in  error  complains. 
The  deed  from  defendant  is  plainly  a  quitclaim.     It  does  not 

150  purport  to  grant  a  fee-simple  title.    It  usee  the  technical  'term 
"quitclaim,"  and  to  make  assurance  doubly  sure,  it  limits  the 

lant  to  the  "right,  title,  interest,  estate,  claim  and  demand"  of  the 
rantois.    Such  a  deed  conveys  nothing  but  the  interest  of  the  grant- 
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ors,  and  after-acquired  title  does  not  inure  to  the  benefit  of  the  grant- 
ees. Simpson  v.  Greeley,  8  Ean.  *586.  Nor  in  this  case  do  we  think 
the  covenant  enlarges  the  grant.  The  reciprocal  efiFects  of  covenants 
upon  the  grant,  and  of  the  grant  upon  the  covenants,  has  been  mach 
discussed,  and  the  conclusions  are  not  all  harmonious.  It  is  said  in 
2  Smith,  Lead.  Gas.  636,  that  "the  true  rule  would  seem  to  be,  that 
the  instrument  should  be  taken  as  a  whole,  and  effect  given  to  its 
meaning  as  derived  from  each  and  every  part  of  it.**  Under  this  rule 
it  is  more  reasonable  to  hold  that  the  general  terms  of  the  covenant 
are  limited  to  the  restricted  estate  granted,  than  the  reverse.  The 
estate  conveyed  is  specifically,  doubly  limited.  It  is  restricted  to  the 
interest  and  estate  of  the  grantors,  for  the  phrase,  ''or  in  expectation," 
refers  to  interests  existing  but  not  vested,  and  does  not  include  inter- 
ests and  titles  wholly  disconnected  from  the  grantors.  It  can  hardly 
be  supposed  that  the  grantors  used  such  words  of  limitation  without 
intending  to  restrict  the  extent  of  the  grant,  while  the  general  terms 
of  the  covenant  may  properly  be  held  as  applicable  only  to  the  estate 
granted.  In  other  words,  the  grantors  convey  a  limited  estate,  and 
covenant  to  defend  that  estate.  The  authorities  support  this  view. 
In  Blanchard  v.  Brooks,  12  Pick.  47,  Shaw,  G.  J.,  says :  "The  grant 
in  the  deed  is  of  all  his  right,  title  and  interest  in  the  land,  and  not 
of  land  itself,  or  any  particular  estate  in  the  land.  The  warranty  is 
of  the  premises,  that  is,  of  the  estate  granted,  which  was  all  his  right, 
title  and  interest.  It  was  equivalent  to  a  warranty  of  the  estate  he 
then  held  or  was  seized  of,  and  must  be  confined  to  estate  vested." 
In  Gomstock  v.  Smith,  18  Pick.  116,  Wilde,  J.,  uses  this  language: 
"The  tenant  in  convenanting  to  warrant  and  defend  the  granted  or 
released  premises  must  be  understood  to  refer  to  the  estate  or 
*151  title  sold  or  released,  and  not  to  the  land,  ^because  he  cer- 
tainly did  not  intend  to  warrant  any  estate  or  title  not  intended 
to  be  conveyed.**  In  Sweet  v.  Brown,  12  Mete.  175,  it  was  decided 
that,  where  "A.  conveyed  to  B.  by  deed  all  his  right,  title,  and  inter- 
est in  and  to  certain  real  estate,  described  by  metes  and  bounds,  cor- 
ners and  distances,  with  the  usual  covenants  of  seizin  and  warranty, 
the  covenants  were  limited  to  the  estate  and  interest  of  A.  in  the 
granted  premises,  and  were  not  general  covenants  extending  to  the 
whole  parcel  described  in  the  deed."  See,  also,  Allen  v.  Holton,  20 
Pick.  458 ;  Wight  v.  Shaw,  5  Gush.  56;  Miller  v.  Swing,  6  Gush.  34; 
Gee  V.  Moore,  14  Gal.  472;  Kimball  v.  Semple,  25  Gal.  452;  Rawle, 
Gov.  525-527,  and  notes.  It  follows  from  these  considerations  that 
the  court  did  not  err  in  sustaining  the  demurrer,  and  the  judgment 
will  be  affirmed. 

(All  the  justices  concurring.) 


LOWNSIiKRBY    V.  AAKESXRAW.  1^6 

GeOBGB    LOWS8BERRY    V.  J.   W.  RAKESTaAW. 

January  Term,  1876. 

I.  Cue  Made:  When  to  be  Filed.    It  is  not  easenttal  to  the  validity  of  a 

citB*nisj8  that  it  Ijo  filed  with  the  olerk  i  in  mediately  after  it  bits  been 

MIIrJ  and  signed  by  the  judge.     It  is  enougti  if  it  be  so  filed  nitliiii  a 

raiaanAbIs  time.    In  a  district  eomposed  of  several  counties  two  manllis 

ami  M  li-jlt  is  not  an  unreasonable  del.iy  in  ao  tiling  a  case  made.     QiKere. 

KoulJan  nnreasonable  delay  in  tiling  afTect  the  valitlity  of  a  caae  made?' 

S.  IndlBQ  Lands;  Treaty  Bights,  how  Determined.     Where  the  det(-r- 

nunnUon  of  any  question  involving  discretion  is  committtK)  toiinyofiicer 

orlrlbuniil  within  tbe  limits  of  the  jurisdiction  conferred,  hia  or  their 

deciBiiHi  is  conclusive  thereof,  and  can  be  attacked  collaterally  only  £or 

fnuii. 

>.   ■  So,  when  It  was  provided  by  treaty  that  the  Osage  "half-breeds, 

not  to  exceed  twenty-Bve  in  number,  who  have  improvementa  on  the 

nortli  half  of  the   lands  sold    to  the  United   States,  shall    have  a 

■l$a   'p.itent,  »aSd  half-breeds  to  be  designated  by  the  chiefs  and  head-men 

olUie  tribe,"  field,  that  tbe  designation  by  such  chiefs  and  head-men 

wwcotif-lusiveas  to  the  right  of  the  patty  designated  to  receive  a  patent, 

nnil  that,  in  a  xult  brought  by  the  grantee  of  such  patentee  to  recover 

pOM«ssl>in  of  the  land,  nn  i  nqttiry  could  be  made  into  the  question  whether 

SQcli  piilent«e  whs  a  lialf-breed  of  the  Osage  tribe,  or  wiiether  be  had  any 

Improve  men  ts  on  the  north  half  of  the  land  sold  to  the  United  States. 

[Uathboae  v.  Sturling,  25  Kan.  447.] 

*•  ——.    Where  it  was  also  provided  by  treaty  that  such  designated  half- 

breerts  shonld  receive  patents  for  eighty  acres  each,  "to  include,  as  far  as 

pr.iuticable,  their  trnprovements,  all  of  said  lands  to  be  selected  by  the 

piirtiea.  subject  to  the  approval  of  the  secretary  of  the  interior,"  ftetd, 

that  It  selection  of  an  eiglity-ncre  tract  by  one  of  the  designated  half- 

breeds.nnd  the  approviU  or  that  seJeclioii  by  tbe  secretary  of  the  interior. 

Ssvp  to  such  half-breed  a  vested  interest  in  the  land,  and  was  conchisive 

W  ng^iiiist  all  persons  claiming  title  acquired  subsequently  to  tbe  selec- 

"cn,  iiDii  mat  the  holder  of  subsequently  acquired  title  could  not  show, 

^*  defense  to  an  action  brought  by  the  grantee  of  anch  half-breed,  tliat 

"Wh  hidf-breed  never  had  any  iniprovemi?nts  on  the  land. 

~^~--    Where  the  land  selected  was  incorrectly  reported  to  the  secretary 

liA^^  interior,  the  mistake  oonld  be  corrected,  even  though  the  patent 

"«  already  issued  and  the  correct  selection  submitted  to  his  approval; 

It  Where  the  party  making  the  selection  la  aware  of  the  mistake,  makes 

J|<*\>jection  thereto,  or  effort  to  liave  it  corrected,  and  assents  to  its  sub- 

'*aion  to  the  secret-iry  for  approval,  fteit/,  that  such  action  was  virtually 

"elation  of  the  tract  reported  to  the  aecretary. 

f*Ot  trom  Neosho  district  court. 
'''J^ttiQent,  brougbt  by  Lownaberry,  to  recover  posseasion  of  lot  Nu. 


i.uMi 


the  S.  E.  i  of  the  N.  W.  ^  of  section  4,  in  township  29  south, 


oliange  20  east," containing  80^42  aerea,  in  Neosho  county,  which 

,,  ^■•e  made  may  be  temporarily  withdrawn  from  the  files,  on  leave,  to  have 
"""*««  atiesiBd  bv  the  clerk  of  the  court.  Pierce  v.  Myers.  aS  Kan-  3M;  oorrec 
«o"oitaseaiade.  fedwarda  v.  Porter,  36  Kau.  700. 
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plaintiff  claimed  to  own  in  fee-simple.  Rakestraw  answered,  claiming 
title  to  said  lands  in  virtae  of  certain  rights  acquired  under  a  settle- 
ment thereon  made  by  him  in  January,  1866,  and  a  purchase  made 
under  the  joint  resolution  passed  by  congress  April  10,  1869.  The 
land  in  controversy  is  part  of  the  Osage  lands  conveyed  to  the  United 
States  by  the  treaty  of  September  29,  1865,  (January  21,  1867.) 
Lownsberry  claimed  as  grantee  of  one  William  Tinker,  a  mem- 
*153  ber  of  the  Osage  *tribe  of  Indians.  Rakestraw  not  only  claimed 
title  in  himself,  as  above  stated,  but  he  contended  that  the  land 
patented  to  Tinker  was  not  the  land  which  had  been  selected  for  him, 
and  that  for  this  reason  the  patent  was  void,  and  plaintiff  *s  title  there- 
fore failed.  Trial  at  the  December  term,  1872.  Verdict  and  judg- 
ment for  defendant. 

C.  F.  Hutching 8^  for  plaintiff  in  error. 

StillweU  dc  Baylies f  for  defendant  in  error. 

Brewer,  J.  As  a  preliminary  question,  counsel  for  defendant  in 
error  insist  that  there  was  such  a  defect  in  the  proceedings  to  make 
a  case  as  is  fatal  to  its  validity,  and  that,  therefore,  there  is  nothing 
before  us  for  examination.  The  case  was  signed  May  1,  1873,  but 
was  not  filed  with  the  papers  in  the  case  until  July  18,  1873.  This 
it  is  claimed  is  fatal.  The  law  in  force  at  the  time,  as  claimed  by 
counsel,  reads  thus:  "The  case  and  amendments  shall  be  submitted 
to  the  judge,  who  shall  settle  and  sign  the  same,  and  cause  it  to  be 
attested  by  tbe  clerk,  and  the  seal  of  the  court  to  be  thereto  attached. 
It  shall  then  be  filed  with  the  papers  in  the  case."  Laws  1871,  p. 
274,  §  1.  We  are  inclined  to  think  tbe  law  applicable  to  this  case 
must  be  found  in  section  1  of  chapter  85,  Laws  1870,  p.  168;  but  it 
is,  so  far  as  this  question  is  concerned,  wholly  immaterial  which 
statute  governs;  the  only  difference  being  that  in  the  latter  the  word 
"thereupon"  is  used,  instead  of  "then."  We  do  not  consider  the  ob- 
jection well  taken.  The  law  does  not  make  an  immediate  filing  a  con- 
dition of  validity.  The  case  of  Brown  v.  Rhodes,  1  Kan.  *339,  is  cited 
as  authority,  but  the  reasoning  of  the  court  in  that  case  shows  that 
it  is  inapplicable.  The  question  there  arose  as  to  tbe  validity  of  a 
bill  of  exceptions  filed  two  years  and  three  months  after  the  adjourn- 
ment of  the  trial  term.  The  court  held  that  "the  records  of  a 
*154  term  of  *court  are  made  during  the  term,  and  under  the  direc- 
tion of  the  court;"  that  a  bill  of  exceptions  must  be  filed  to 
become  a  part  of  the  record,  and  that,  therefore,  it  must  be  filed  dur- 
ing the  term,  to  become  a  part  of  the  record  of  that  term.^  But  with 
a  case  made  the  rule  is  different.  Express  authority  is  given  to  ex- 
tend the  time  for  making  it  beyond  the  term,  and  there  is  no  statutory 

^See,  also,  State  v.  Bohan,  19  Kan.  48;  State  v.  Schoenewald,  26  Kan.  289;  Scott 
V.  McEinstry,  27  Kan.  168.  An  objection  to  the  decision  of  a  judge  at  chambers 
should  be  reduced  to  writing,  and  presented  to  the  iudge  for  his  aUowance  at  the 
conclusion  of  the  hearing  when  the  decision  is  made,  unless  application  is  made 
for  additional  time,  which  may  be  given,  but  never  to  exceed  ten  days.    If  no  time 
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mit  vitfain  which  it  muet  be  completed.  The  judge  may  Ox  tbe  time 
ithin  wbiab  the  case  must  be  made,  that  within  whicli  it  must  be 
lived,  that  within  which  amendments  thereto  must  be  suggested,  and 
le  notice  that  mast  be  given  of  the  time  of  its  pi-esentiitioii  for  setile- 
lent.  When  bo  presented,  it  is  his  duty  to  settle,  sj^n,  and  certify 
)  it,  and  then  it  shall  be  filed  with  the  clerk.  But  "then"  docs  not 
lean  tbe  same  day,  for  the  judge  may  be  several  days'  journBy  away 
'om  the  clerk's  office.  It  does  not  mean  at  the  same  term,  fur  the 
irm  may  long  since  have  adjourned.  Tbe  most  that  oiin  be  claimed 
>  that  it  means  that  the  ease  must  be  filed  within  a  rRasonabte  time, 
fe  do  not  decide  that  even  that  is  essential  to  its  validity.  It  may 
e  claimed  with  much  force  that  the  time  of  filing  is  an  immaterial 
tatter;  that  the  signature  of  the  judge  is  the  essential  thing:  and 
]it  even  an  unreasoDable  delay  in  filing  will  not  affect  its  validity, 
twill  he  time  enough,  however,  to  decide  that  question  when  it  is 
kirly  before  ns.  It  is  enough  for  this  case  to  bold  that  it  is  sufficient 
'  the  case  be  filed  within  a  reasonable  time  after  it  has  been  settled 
od  signed,  and  that  two  months  and  a  half  is  not,  in  a  district  com- 
osed  of  several  counties,  primn  facie  an  unreaeoDable  delay.  Wo 
le  compelled,  therefore,  to  examine  into  tbe  questions  preseuied  in 
le  record. 

The  material  facts  are  as  follows:  On  the  twenty-nintli  of  Sep- 
Jmber,  lS65,the  Osage  Indians  made  a  treaty  with  the  United  States, 
'hicb  was  ratified  and  proclaimed  Jannary  21,  1867,  (14  U.  S.  St. 
87,)  by  which  they  conveyed  certain  lands  to  the  government,  "to  be 

surveyed  and  sold  nnder  the  direction  of  the  secrotary  of  thein- 
155    terior  on  the  most  advantageous  terms  for  cash ;    *    •    •    «but 

no  pre-emption  or  homestead  settlement  shall  be  recognized; 
nd,  after  reimbnrsing  the  United  States  the  cost  of  BJiid  survey  and 
ale,  '  *  *  the  remaining  proceeds  of  sales  shall  he  placed  in 
be  treasury  of  the  United  States  to  the  credit  of  the  civilization 
usd,"  etc.  See  first  article  of  treaty.  By  the  fourteenth  artiL-le  it 
i  provided  that  "the  half-breeds  of  the  Osage  tribe  of  Indians,  not  to 
iceed  twenty-five  in  number,  who  have  improvements  on  the  north 
All  of  the  land  sold  to  the  United  States,  shall  have  a  patent  issued 
0  them  in  'fee-simple,  for  eighty  acres  each,  to  include,  as  far  as  prac- 
icable,  tbeir  improvements;  said  half-breeds  to  be  designated  by  the 
hieU  and  bead-men  of  the  tribe,  *  •  •  and  all  of  said  lands  to 
le  leUcltd  by  tbe  parties,  subject  to  the  approval  of  the  secretary  of 
be  interior."  Od  the  tenth  of  April,  1869,  congresa  passed  the  fol- 
Dwing  joint  resolution: 

"Gesolved  by  the  senate  and  house  of  representatives  of  the  United 
ttstes  of  Amerioa  in  congress  assembled,  that  any  bonajide  settler 

■  taked  or  given  at  tbe  concluBfou  of  tbe  hearing  before  Bucb  Judge,  tho  purlics 
M  concluded,  uid  are  not  thereafter  entitled  to  preeent  for  alluwauce,  nnd  have 
«tiled  lad  aigned,  a  bill  ot  exceptiooB.    State  v.  Burrows,  88  Ebh.  14;  S.  C.  H  Pac. 
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residing  on  any  portion  of  the  lands  sold  to  the  United  Slates  b; 
virtue  of  tbe  first  and  second  articles  of  the  treat;  (joncluded  betweei 
the  United  States  and  the  Great  and  Little  Osage  tribe  uf  Indians 
September  29,  1865,  and  proclaimed  January  21,  1867,  who  is  i 
citizen  of  the  United  States,  or  shall  have  declared  his  intention  ti 
become  a  citizen  of  the  United  States,  shall  be,  and  hereby  is,  sntitle< 
to  purchase  the  same  in  quantity  not  exceeding  IGO  acres,  at  the  prici 
of  $1.25  per  acre,  within  two  jears  from  tbe  passage  of  this  act 
under  such  rules  and  regulations  as  may  be  prescribed  by  the  aecre 
tary  of  the  interior:  provided,  however,  that  both  the  odd  and  evei 
numbered  sections  of  eaid  lands  shall  be  subject  to  settlement  aD< 
sale  as  above  provided :  and  provided,  further,  that  the  sixteenth  an( 
thirty-sixth  sections  in  each  township  of  said  lands  shall  be  reservei 
for  state  school  purposes  in  accordance  with  the  provisions  of  th< 
act  of  admission  of  the  state  of  Kansas:  provided,  however,  tha: 
nothing  in  this  act  shall  be  construed  in  any  manner  affecting  anj 
legal  rights  heretofore  vested  in  any  other  party  or  parties." 

In  September,  1S67,  the  twenty-five  half-breeds  were  "designatec 
by  the  chiefs  and  head-men,"  and  the  "lands  selected  by  tht 
•166  parties,"  as  provided  in  said  fourteenth  article.  William  'Tin- 
ker was  designated  as  one  of  these  half-breeds,  made  hie  selec' 
tion,  and  thereafter  a  patent  for  the  land  in  controversy  was  issned  tc 
bim,  of  date  June  10,  1870,  which  recites  that  it  was  issued  nndei 
the  fourteenth  article,  and  shows  the  approval,  on  the  fifteenth  ol 
June,  1869,  by  tbe  secretary  of  the  interior,  of  the  selection.  On 
September  30,  1870,  Tinker  and  wife  deeded  to  Lownsberry,  and 
this  was  his  chain  of  title.  In  January,  1866,  Bakestraw  moved 
upon  the  land,  made  improvements  upon  it,  and  afterwards,  having 
all  the  personal  qualifications  requisite,  obtained  a  duplicate  receipi 
for  it  under  the  joint  resolution  of  1869,  though  this  receipt  wse 
thereafter  canceled  by  tbe  ofiScers  of  the  land'office,  as  issued  by  mis- 
take. It  appears  probable  from  the  testimony  that  prior  to  Bake- 
straw's  occupation,  and  prior  to  the  treaty,  there  had  been  some  im- 
provements on  the  land,  though  whether  owned  by  Tinker  or  not  i£ 
doubtful,  but  that  all  had  been  removed  oi  destroyed  prior  to  those 
dates.  It  was  claimed  that  the  land  selected  by  Tinker  was  not  thf 
land  embraced  in  the  patent,  and  that  through  some  mistake  or  de- 
sign a  change  bad  been  made  intermediate  tbe  selection  and  tbe 
patent. 

Upon  these  facts  tbe  ooort  charged  the  jury  as  follows :  "Should 
yon  therefore  find  from  tbe  evidence  that  ou  the  twenty-ninth  day  ol 
September,  1866,  (that  being  the  date  of  said  treaty,)  the  said  Willian 
Tinker  had  no  improvement,  as  hereinbefore  defined,  on  the  land  in 
controversy,  and  that  long  priorto  the  issuing  of  said  patent  to  William 
Tinker  for  the  laud  in  controversy  the  defendant  Bakestraw  had  a 
lawful  and  bona  fide  settlement  upon  said  land,  as  defendant  baa  in 
his  answer  averred,  tbe  issuing  of  the  patent  to  Tinker  in  itself  would 
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not  operate  to  divest  defendant  of  any  rights  be  may  have  acquired 
before  the  issuing  of  said  patent  by  virtue  of  settleiuent  and  improve- 
nenta." 

The  coart  also  refused  this  instrnotion :  "If  the  jury  find  from  the 
iTJdeuce  that  the  chiefs  aud  head-men  of  the  tribe,  before  the  tenth 
lay  of  April,  1S69,  designated  William  Tinker  as  one  of  the  half- 
iieeds  of  the  Osage  tribe  Of  Indians  who  should  hiive  a  patent  for 

eighty  acres  of  land  under  the  provisions  of  the  foui-teenth  ar- 
•157     tide  of  the  "treaty  of  September  S»,  1S65,  and  that  the  said 

Tinker  selected  the  land  in  contrOTersy  before  the  tenth  of 
Ipcil,  1869,  and  his  selection  was  afterwards  approved  by  the  secre- 
:ary  of  the  interior,  then  the  said  Tinker  bad  ou  the  tenth  of  April, 
1S69,  A  vested  right  in  the  land  in  controversy,  aud  the  defendant 
Mold  obtaiD  no  title  to  the  same,  as  against  Tinker  or  his  grautees,  by 
purchase  under  the  joint  resolution  of  oongreBs  approved  April  10, 
1S69."  The  same  rulings  appear  elsewhere  in  instructions  given 
and  refused. 

In  their  brief,  counsel  say:  "The  fact  that  said  Tinker  was  des- 
ignated «s  one  of  the  twenty-five  of  the  Oaage  tribe  of  Indians  entitled 
to  patents  is  not  questioned  by  defendant  in  error,  as  the  case  now 
stands;  but  the  two  vital  points  we  rely  on  in  opposition  to  his  rif^ht 
to  rightfully  receive  a  patent  for  the  land  in  controversy  are  (1)  tiiat 
be  never  had  any  improvements  on  said  land;  and  (2)  that  he  never 
tekctrd  said  land  as  his  bead-right." 

In  these  rulings  we  think  the  learned  court  erred.  Prior  to  April 
10, 1869,  Bakeatraw's  possession  and  occupancy  gave  him  no  rights 
in  the  land.  He  was  simply  a  naked  trespasser,  whose  possession, 
BO  matter  how  long  continued,  could  never  ripen  into  a  title.  Wood 
V.  Missouri,  K.  &  T.  By.  Co..  11  Kan.  "aaS.  It  is  therefore,  so  fur 
aB  respects  the  acquiring  by  other  parties  of  any  title  from  the  United 
States  under  the  provisions  of  the  treaty,  as  tliough  the  land  were 
wholly  unoccupied  and  vacant.  While  it  is  true  that  only  such  half- 
breed  Osages  as  had  improvements  on  the  north  half  of  the  lands 
vers  to  be  entitled  to  patents,  yet  the  treaty  provided  a  tribunal  for 
determining  who  should  thus  receive  patents,  and  the  determination 
of  that  tribunal  is  conclusive.  Testimony  is  no  more  admissible  to 
ebow  that  William  Tinker  was  not  an  Osage  half-bi'eed,  or  tliat  he 
had  no  improvements  on  the  north  half  of  the  land,  than  it  would  be, 
after  the  final  determination  of  this  case,  to  show  tiiat  the  facts  upon 
which  the  judgment  was  based  did  not  exist.  U.  S.  v.  Arredondo,  6 
Pet.  739.  Counsel  in  their  brief  do  not  seem  to  contest  this  proposi- 
tion, or  at  least  do  not  rest  their  case  upon  any  denial  of  it;  nor  did 

the  court  instruot  the  jury  in  direct  opposition  thereto,  though 
*158    it  refused  *an  Lnstroction  asserting  it,  and  did  charge  the  jury 

that  Tinker  must  have  possessed  the  qualifications  named  to 
be  entitled  to  a  patent.  Such  ruling  would  be  very  apt  to  convey  a 
wrong  impression  to  the  jnry.     The  treaty  not  only  provided  for 
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designating  the  individaals,  but  for  the  selection  of  their  lands,  giving 
to  the  individuals  named  the  privilege  of  making  this  selection,  sub- 
ject only  to  the  approval  of  the  secretary  of  the  interior;  and  while 
it  contemplated  that  such  selections  should  include  their  improve- 
ments, yet  it  did  not  make  this  absolutely  imperative.  It  says,  "as 
far  as  practicable/'  It  thus  contemplated  the  possibility  of  selections 
outside  of  improvements.  Perhaps  the  selection  of  one  half-breed 
would  cover  the  improvements  of  another,  as  well  as  his  own.  Perhaps 
other  selections  authorized  by  the  treaty  might  conflict.  Perhaps 
there  might  be  conflicting  titles  to  the  same  improvements.  What- 
ever may  have  been  the  reason,  the  fact  is  apparent  that  the  treaty 
contemplated  the  possibility  that  some  selections  might  not  cover  the 
party's  improvements.  Hence  the  mere  fact  that  the  selection  did 
not  include  the  party's  improvements  would  not  necessarily  defeat 
the  selection. 

Again,  it  provided  for  a  selection  subject  to  the  approval  of  the 
secretary  of  the  interior.  Such  approval  was  conclusive  as  against  any 
rights  which  did  not  exist  at  the  time  of  the  selection.  The  approval 
related  back  to  the  selection,  and  confirmed  it.  The  title  thusAcquired 
was  good  as  against  any  one  who  did  not  then  have  a  better  claim. 
The  only  parties  who  at  the  time  had  any  interest  or  rights  in  this 
land  were  the  Osage  Indians,  the  government,  and  Tinker.  No  one 
else  could  question  the  validity  of  the  selection.  So  that  whether 
Tinker  had  any  improvements  on  the  land  at  the  time  he  made  his 
selection  or  not,  is  a  matter  into  which  Bakestraw,  holding  by  a  sub- 
sequently acquired  title,  cannot  be  permitted  to  inquire.  This  ruling 
compels  a  reversal  of  the  judgment,  and  the  remanding  of  the  case 
for  a  new  trial.  It  will  also  have  the  effect  of  excluding  on  such  sub- 
sequent trial  much  of  the  evidence  offered  on  this  trial. 
*159  *The  question  of  an  error  between  the  selection  and  the  patent, 
w<)  have  not  as  yet  considered,  but  perhaps  should  notice  before 
closing.  It  is  claimed  that  the  land  actually  selected  was  the  £.  ^ 
of  N.  W.  ^  of  section  9,  instead  of  the  land  in  controversy.  It  is  true 
that  if  Tinker  selected  one  piece  of  land,  and  by  mistake  another  was 
reported  to  the  secretary  of  the  interior  for  approval,  the  error  could 
be  corrected,  even  though  the  matter  had  gone  so  far  as  the  issue  of 
the  patent,  and  the  actual  selection  might  still  be  submitted  to  the 
secretary  for  his  approval ;  but  it  is  equally  true  that,  if  Tinker,  be- 
fore the  tenth  of  April,  1869,  became  aware  of  the  fact  that  a  mis- 
take had  been  made  in  the  tract  of  land  reported  as  his  selection, 
made  no  effort  to  correct  the  mistake,  and  assented  to  its  being  thus 
presented  to  the  secretary  for  approval,  it  was  virtually  a  selection  by 
him  of  the  tract  reported,  and  the  approval  of  the  secretary  confirmed 
the  title  in  him  as  of  date  prior  to  any  rights  which  Bakestraw  could 
acquire  by  his  occupancy.  We  do  not  care  to  pursue  this  inquiry 
further,  for  we  cannot  anticipate  the  testimony  which  may  be  offered 
on  the  next  trial. 
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The  jndgment  vUl  be  raversecl,  and  the  case  remanded  for  a  new 

Hi. 

(AH  tiie  JQsticeB  oonenrring.) 


Ottawi  UmvERsiTT  V.  W.  L.  Pabkihsoh. 
January  Term,  1875. 

Witnees:  Expert:  Knowledge.  Whore  a  witness  teatiHes  to  fHcts 
vithin  bis  own  knowledge,  such  testimony  is  not  that  of  an  expert. 

:  Value  of  Attorney's  Serrloes:   CSompetenoy  of  Witneaa. 

Where  a  witness  who  knows  of  the  eraploynient  of  an  attorney  in  n  cause, 
and  knows  the  services  rendered  by  such  attorney,  and  states  that  ])e  is 
bj  profession  an  attorney  and  counselor  at  law,  is  seventy,  years  of  agf, 
and  that  he  was  engaged  as  one  of  the  attorneys  in  the  case  in  whii^li 
sach  aerricefl  were  rendered,  be  has  shown  himself  competent  to  testify 
as  to  the  value  of  the  services  so  rendered,' 

M  *9.  -— .  In  Ba  testifying  it  is  proper  to  take  into  consideration 
the  amount  in  controversy,  the  legal  questions  involved,  and  genei-al 
importance  of  the  case. 

:  AttomeyB  at  Law:  Value  of  Servioes.     What  an  attorney 

receives  in  a  case  is  no  criterion  of  the  value  of  the  services  of  another 
attorney  in  the  same  case.  In  the  absence  of  any  showing  th:tt  the  serv- 
ices were  similar,  the  skill  equal,  and  the  time  spent  the  sinne. 

Error  from  Franklin  district  coort. 

Action  by  Parkinson  to  recover  for  services  rendered  by  C.  B. 

msa,  an  attorney,  in  a  oanse  brought  and  prosecuted  in  the  clistrict 

urt  of  Franklin  county  against  the  Ottawa  Univereity.     ^[ason 

>de  out  hia  bill  for  said  services,  charging  $1,000  therefor,  and 

^Qg  credits  on  account  of  same,  $51.50,  leaving  a  balance  of  $94S.50, 

licb  be  assigned  to  plaintiff,  and  for  wbich  this  suit  was  brought. 

islat  the  March  term,  1874,  when  plaintiff  hada  verdict  and  jiidg- 

iot  for  the  amount  claimed. 

Jofcn  W.  Deford,  for  plaintiff  in  error. 

V.  L.  Parkinton,  defendant  in  error,  for  himself. 

KraovAH,  G.  J.  This  was  an  action  to  recover  for  profeHBional 
fricee  rendered  by  C.  B.  Mason  for  plaintiff  in  error,  in  a  certain 
«^,  vhich  had  passed  by  assignment  to  the  defendant  in  error.  The 
>8ver  was  a  general  denial.  The  issuea  were  tried  hy  a  jtiry,  and 
salted  in  a  verdict  for  plaintiff.  The  reversal  of  the  judgment  en- 
fed  npon  this  verdict  ia  sought  upon  two  grounds  only. 
The  first  is  the  admission  in  evidence  of  the  deposition  of  Wilson 

'Alto  expert  tflsiimony,  seeTefltT.  Wilcox,  6  Ean.  33,  and  note. 
V.14S— 9 
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Bhamiojiy  Esq.  It  is  as  follows:  "My  age  is  70,  and  my  residence 
is  in  the  city  of  Lawrence,  state  of  Kansas,  and  my  profession  is  that 
of  an  attorney  and  counselor  at  law.  I  was  engaged  as  one  of  the 
attorneys  in  the  case  of  James  Wind  et  al.  v.  The  Ottawa  Uni- 
*161  versity  et  aL,  in  the  district  court  in  and  for  the  county  *ot 
Franklin,  (case  No.  804,)  on  the  part  of  the  plaintiff.  G.  B. 
Mason,  A.  W.  Benson,  H.  P.  Welsh,  J.  W.  Deford,  and  S.  0.  Thacher 
appeared  as  attorneys  for  the  Ottawa  University.  I  am  acquainted 
with  the  services  rendered  by  C.  B.  Mason  in  said  case,  and  taking 
into  consideration  the  amount  in  controversy,  and  the  legal  questions 
involved,  and  the  general  importance  of  the  case,  and  the  labor  per- 
formed, I  should  consider  f  1,000  a  fair  and  reasonable  fee  for  the 
services  of  the  said  Mason.     And  further  this  deponent  saith  not." 

The  grounds  on  which  this  deposition  was  objected  to  are  thus 
stated  by  plaintiff  in  error :  "It  was  incompetent  and  immaterial, 
because — First,  said  Shannon  does  not  state  that  he  was  acquainted 
with  the  value  of  lawyers'  professional  services  in  Franklin  county, 
at  the  time  the  Services  referred  to  in  said  deposition  were  rendered; 
second,  because,  although  the  witness  Shannon  states  that  he  is  '  ac- 
quainted with  the  services  rendered  by  C.  B.  Mason,  in  said  case,'  he 
does  not  specify  what  those  services  were, — it  being  controverted  by 
the  defendant's  answer  that  said  Mason  rendered  any  services  therein  ; 
third,  because  said  Shannon  states  that  he  *  should  consider  $1,000 
a  fair  and  reasonable  fee  for  the  services  of  the  said  Mason,'  <  taking 
into  consideration  the  amount  in  controversy,  and  the  legal  questions 
involved,  and  the  general  importance  of  the  case,  and  the  labor  per- 
formed,' whereas  the  witness  should  only  have  taken  into  considera- 
tion the  actual  labor  and  services  performed,  and  should  have  given 
his  opinion  thereupon  as  to  the  reasonable  value  of  such  labor  and 
services  at  the  time  and  place  at  which  they  were  done  and  per- 
formed," 

We  think  the  objections  are  not  well  taken.  It  will  be  observed 
that  the  objections  were  to  the  deposition  as  a  whole.  Now,  whether 
any  services  were  rendered  by  Mason  was  one  of  the  issues  in  the 
case,  and,  in  so  far  as  the  deposition  speaks  of  rendering  the  services 
in  the  case  for  which  the  action  was  brought,  the  same  was  clearly 
admissible,  and  is  not  touched  by  the  objections  offered  thereto,  even 
if  they  are  sound.  Where  a  part  of  a  deposition  is  clearly  competent 
and  admissible,  and  the  objection  is  made  to  it  as  an  entirety,  is  the 
court  bound  to  separate  the  objectionable  from  the  unobjection- 
*162  able  part,  unaided  by  the  suggestion  of  counsel  as  to  the  *part 
that  he  desires  stricken  out  ?  If  so,  then  a  grave  duty  is  im- 
posed upon  the  court ;  for,  upon  the  presentation  of  a  deposition,  the 
party  against  whom  it  is  to  be  read  has  but  to  object,  and  the  court 
must  read  all  of  it,  to  strike  out  but  a  single  paragraph.  We  need 
not  decide  this  question  here.  We  hardly  think  it  needs  deciding. 
The  deposition  was  properly  read,  because  the  witness  testifies  di- 
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ctlf  tofdctsin  liisknoivledge.  He  was  in  tbecuseiu  wliich  Mason's 
rvices  were  rendered,  knew  what  those  services  were,  and  tlieu  testi- 
«  wliat  they  were  worth.  We  do  not  understand  that  he  testified 
I  an  eipprt.  His  loag  practice  ae  an  attorney  and  counselor  at  law 
uy  be  interred  from  his  age;  and  from  snch  long  practice  of  hispro- 
esion  he  wonld  be  qualiUed  to  state  the  value  of  services  rendered 
ider  hia  own  eye,  and  ueceBHariiy  subjected  to  bis  careful  scrutiny 
Din  bis  position  as  opposinir  counsel.  If  there  are  any  doubts  about 
>ia  conclusion,  they  will  vanish  when  it  ia  known  that  tbe  record  is 
lent  as  to  what  other  evidence  was  received;  and,  for  anything  Ibe 
cord  shows,  there  may  have  been  abundant  evidence  given  of  the 
■«at  ex|}erience  and  bigh  standing  in  his  profession  of  the  venerable 
ituess.  It  ia  claimed  that  the  premises  on  which  tbe  witness  based 
.»  estimate  of  the  valne  of  tbe  services  rendered  are  erroneous;  that 
)  had  no  right  to  coneider  "the  amount  in  controversy,  and  tbe  legal 
lestiona  involved,  and  tbe  general  importance  of  the  case,"  in  mak- 
4!  bio  judgment  of  tbe  value  of  the  services.  But  we  think  tbeae 
rre  all  proper  and  important  elements  in  determining  Ibe  value  of 
le  services.  We  know  that  an  attorney  is  bound  to  fidelity  to  his 
lent  as  much  when  the  amount  is  one  dollar  a.s  when  it  is  a  millioTi. 
JB  ubligation  is  not  changed.  Cut  it  is  in  the  knowledge  of  every 
mfessional  man  that  when  great  interests  are  confided  to  hia  care 
i  is  expected  to  use  tbe  utmost  diligence  in  tbe  preparation  of  the 
IM.    He  is  not  espected  to  nor  does  be  limit  his  services  by  the 

rule  of  ordinary  care  and  skill  that  governs  him  in  an  ordi- 
163    nary  case.     So,  in  Duncan  v.  Yancy's  "Es'rs,  1  McCord,  14'J, 

tbe  court  held  that  the  great  value  of  tbe  property  in  contest, 
ad  tbe  doubtful  nature  of  the  right  to  he  tried,  were  proper  and  im- 
artarjl  elements  in  determining  the  value  of  the  services. 
The  other  error  alleged  is  the  striking  out  from  tbe  deposition  of 
.  0.  Tbacher,  Esq.,  this  paragraph:  "I  settled  for  my  services  in 
mt  case  with  the  Ottawa  University,  receiving  ?ll)ft  in  fu!l  aatis- 
tclion  thereof.  This  was  all  I  asked;  and,  while  I  think  it  nas  a 
i';iierate  fee,  it  was  a  reasonable  one."  He  had  already  stated  that 
It  tiad  been  engaged  in  the  ease  wilb  Mason  and  others  from  the  he- 
inning  of  the  case  to  its  termination,  but  he  does  not  say  that  he 
new  what  services  were  rendered  by  Mason,  but  thinks  no  steps  were 
ilien  in  the  main  cause  without  consulting  him,  though  some  bear- 
igswcre  had  at  chambers  when  he  was  not  present.  The  paragraph 
u  rightly  striken  out.  The  value  of  Mason's  services  were  in  issue, 
"t  thDse  of  the  witness.  The  excluded  testimony  did  not  show  the 
liioiiiti  of  the  witness  as  to  the  value  of  Mason's  services  in  the  case, 
fe  might  infer,  perhaps  that  what  was  a  fair  value  tor  one  attorney's 
urvices  in  a  case  would  be  some  criterion  of  the  value  of  another  at- 
Jniey's  in  the  same  case ;  but  that  would  depend  much  on  the  nature 
f  tiie  aervices  rendered  by  each.  If  they  were  of  equal  ability  and 
landiQg,  one  might  be  entitled  to  much  the  larger  fee  because  of  the 
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labor  and  oare  in  preparing  the  case,  in  the  search  for  and  procuring 
evidence,  and  in  manifold  ways,  well  known  to  the  profession;  so 
that  what  would  be  a  reasonable  fee  for  one  would  be  wholly  inade- 
quate for  the  other.  The  paragraph  striken  out  would  have  likely 
.  misled  the  jury,  on  this  account.  It  is  proper  to  say  that  no  part  of 
the  evidence  is  preserved  in  the  record,  save  the  two  depositions  re- 
ferred to. 

The  judgment  must  be  affirmed. 
(All  the  justices  concurring.) 


*164       •Ottawa  University  v.  H.  P.  Welsh  and  others. 

January  Term,  1875. 

Attorneys  at  Law :  Value  of  Bervioes.  The  rule  for  determining  the  value 
of  the  services  rendered  by  an  attorney  at  law,  stated  in  Ottawa  Univer- 
sity V.  Parkinson,  ante,  *159,  approved  and  followed. 

Error  from  Franklin  district  court. 

The  action  below  was  by  H.  P.  Welsh  and  A.  W.  Benson,  as  part- 
ners, to  recover  for  services  rendered  by  them  for  plaintiff  in  error. 
The  plaintiffs  had  judgment,  at  the  March  term^  1871,  of  the  district 
court,  for  $1,000  and  costs. 

John  W .  Defofdy  for  plaintiff  in  error, 

Welsh  dt  Benson^  defendants  in  error,  for  themselves. 

EiNGMAN,  C.  J.  The  only  error  alleged  in  this  case  is  the  same  as 
the  first  considered  in  the  case  of  Ottawa  University  v.  Parkinson, 
just  decided ;  and  for  the  reasons  therein  given  the  judgment  in  this 
case  is  affirmed. 

(All  the  justices  concurring.) 


Joseph  Eermeyer  v.  Henry  Nbwbt. 
January  Term,  1875. 

Payment:  Bank-Cheok.  The  mere  taking  of  a  bank-check  for  a  debt  is 
not  a  payment  of  the  debt  until  cashed,  nor  is  it  an  extinguishment  of 
the  contract  for  which  it  was  given.* 

1  Where  a  promissory  note  is  executed  for  a  pre-existing  debt,  it  is  wholly  within 
the  control  and  direction  of  the  parties  themselves,  at  the  time  the  note  is  exe- 
cuted, whether  it  shall  serve  as  the  absolute  payment  and  extinguishment  of  tlie 
original  debt  or  not.  Shepard  v.  Alien,  16  Ean.  182.  The  acceptance  of  a  note 
by  the  creditor  of  one  of  several  joint  debtors  does  not  have  the  effect  to  discharge 


KEKMEY£R   0.  NEWBY.  ji88 

Enor  from  Leavenworth  district  court. 
The  case  is  stated  in  tlie  opinion. 

165  *F.  P.  FitewiUiam,  for  plaintiff  in  error. 
CharUi  W.  Helm,  for  defendant  in  error. 

EtNOUAS,  G.  J.  Thia  action  waa  npon  an  account  for  $319.93  for 
attle  gold  and  delivered  by  Newby  to  Kerineyer.  The  anawei-  nas  a 
eaeral  denial,  and  payment,  but  on  the  trial  it  was  admitteii  tliat 
le  plaintiff,  Newby,  sold  and  delivered  the  cactle  at  the  price  stated 
1  the  petition.  The  case  was  tried  by  the  court,  who  found  generally 
)r  the  plaintiff;  thereby  finding,  in  addition  to  the  admitted  facts, 
lat  payment  had  not  been  made.  There  were  no  special  findings  of 
ict,  and  no  question  of  law  raised  for  this  court,  except  that  the  evi- 
ence  does  not  sustain  the  judgment.  The  conditions  upon  nhich 
lis  court  will  reverse  a  judgment  of  the  court  below  on  this  ground 
ftve  been  too  often  decided  to  need  statement  here.  It  is  only  nee- 
isary  to  examine  the  record  to  see  if  there  was  evidence  tending  to 
ipport  the  judgment  of  the  court  on  the  want  of  payment  for  the 
litle.  The  testimony  is  in  sabstance  as  follows:  Kermeyertostides 
oeitively  that  he  paid  for  the  cattle  in  money,  ami  strengthens  his 
istimony  by  that  of  witnesses  who  heard  eonversatious  between  him- 
^I  and  Newby,  in  which  Newby  admitted  payment  either  in  money 
r  check.  On  the  other  hand,  Newby  testiflea  that  he  had  taken  for 
lecattleaoheckon  theG-erman  Savings  Bank  of  Leavenworth,  which 
e  hod  lost,  and  introduces  some  other  testimony  tending  to  strengthen 
is  own,  and  throw  doubts  on  the  testimony  of  the  defendant  as  to  the 
lyment  in  money.  In  this  testimony  the  plaintiff  tiaed  these  expres- 
oQs:  Having  testified  to  the  sale  and  delivery  of  cattle  to  defend- 
nt  at  different  times,  fae'said:  "He  [defendant]  paid  me  sometimes 
with  checka  on  the  German  Savings  Bank  of  Ijeavenwortb,  and 

166  sometimes  in  cash.     •    •     •    'He  paid  me  the  amount  I  claim 
in  a  check  on  the  German  Bavings  Bank,  und  did  not  pa;  me 

I  cash  for  this  lot  of  cattle.  »  •  •  £  received  the  check  in  pay- 
leot  of  the  lot  of  cattle,  and  must  have  lost  it." 

It  other  debtors,  without  an  aereemeni  to  receive  it  in  payment  or  satiafactlon. 
edbetry  v.  Soper,  17  Kan,  869;  See,  alao,  McCoy  v.  Hazleit.  post,  "430.  Where 
debtornands  to  tje  creditor  the  check  of  a  third  party,  pKy:ibIn  io  bearer,  and  iin- 
licined.  and  auch  check  la  not  leceived  as  payment  ol  the<Ii'bt.  aod  on  preseata- 
Qalaaot  paid,  byreaionof  the  Buspenaioa  of  the  bank,  aii<l  i~  promptly  returued 
iihe  debtor,  and  by  him  to  the  drawer,  who  promlseB  to  p.,\  !he  amoiiut  thereof 
)  Euch  debtor;  and  where,  at  the  time  of  drawing  the  che<  k.  the  drawer  has  no 
iDdi  in  the  bank  to  meet  it,  and  at  the  time  of  the  suspens  <>:i  ut'  the  bank  ia  Btill 
I  deb  led  to  h  in  a  large  amount  i  held,  that  the  debt  wae  no:  ■  i  i -icli.irged.  and  that 
le  creditor  could  recover  the  Hsme  of  hii  debtor,  notwithi^'iL^iilhig  the  fact  that. 
Weliying  within  4f  teen  mileaof  the  bank,  he  had  retained  iliu  i;heclc  twenty-sii 
>ja  before  presentatiou,  during  twenty-flve  of  which  Ihi  lixiik  was  open,  and 
lio  that  the  president  of  the  bank  testined  that  the  check  .Mnild  have  been  p 0,1  d 

CWDtad  Mfore  siupentiOD.  Hordis  v.  Kennedy,  S3  K  ,n.  403.  Acceptance 
fti  as  payment,  see  SbaSer  v.  McKanna,  24  Kan.  3&.  a  cljeck  is  not  prinm 
■^evidence  of  payment.  A  check  drawn  in  favor  of  th  debtor's  agent  ia  aot 
'nu/ocifevfdeDceof  payment,  even  if  the  creditor  aesen',-'  that  the  cneck  shall 
« to  drawn.    UoUins  v.  Brown,  82  Ean.  SU;  S.  0.  4  Fac.  Hep.  SOS. 
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On  this  evidence  the  plaintiff  in  erroj  (defendant  below)  insists  that 
he  ought  to  have  had  judgment,  as  in  law  it  makes  no  difference 
whether  payment  was  made  in  cash  or  by  check.  It  is  unquestion- 
ably true  in  law,  however  it  may  be  in  fact,  that,  if  payment  be  made, 
it  matters  not  whether  it  be  by  check  or  money.  The  real  question 
is,  was  payment  made?  The  court  must  have  found  these  facts,  or  it 
could  not  have  given  judgment:  First,  that  the  cattle  were  sold  and 
delivered  by  plaintiff  to  defendant  at  the  price  alleged;  second,  that 
there  was  no  payment  therefor.  To  reach  this  last  conclusion  it  is 
certain  that  the  court  must  have  found  that  a  check  was  given  for  the 
price  of  the  cattle,  and  that  the  check  was  not  payment  for  the  cattle. 
Under  all  the  evidence  in  the  case,  this  court  is  not  able  to  say  that 
any  of  the  facts  found  as  a<bove  are  erroneous,  and  the  only  question 
for  this  court  is  whether  the  taking  of  the  check  is  a  payment  in  law. 
There  is  no  doubt  that  if,  by  agreement,  it  is  taken  as  a  payment, 
then  the  law  makes  it  a  payment,  as  much  as  if  paid  in  cash;  but 
there  is  no  evidence  of  any  such  agreement,  save  the  inference  that 
may  be  drawn  from  the  terms  used  by  the  plaintiff,  quoted  above,  and 
the  court  must  have  held  these  expressions  as  but  the  loose  use  of 
words  by  the  witness,  who  would  hardly  have  admitted  payment  of  a 
claim  that  he  was  seeking  to  establish.  Take  his  whole  testimony 
together,  and  we  cannot  say  the  court  erred  in  that  conclusion. 
Then  the  law  question  which  we  have  to  consider  is  simply  whether 
taking  a  check  is  a  payment. 

On  this  subject,  Parsons,  in  his  work  on  Bills  and  Notes,  (page  85,) 
says:  "It  is  undoubtedly  payment  as  soon  as  it  is  cashed;  but,  gen- 
erally at  least,  not  until  then.''  In  a  subsequent  chapter  (page  150 
et  seq.)  the  authorities  on  the  presumptions  of  law  as  to  payment  by 

accepting  negotiable  paper  for  a  debt  are  referred  to,  and  from 
*167    them  it  will  be  seen  that  as  a  general  rule,  in  this  country  *and 

in  England,  that  the  acceptance  of  such  paper  does  not  ex- 
tinguish the  original  debt.  The  exceptions  are  carefully  pointed  out, 
and  the  facts  and  principles  stated  on  which  the  exceptions  are 
founded,  but  none  of  them  are  broad  enough  to  include  this  case.  One 
of  the  exceptions  would  be  where  a  party  had  taken  negotiable  paper, 
and  by  his  own  laches  a  loss  is  incurred,  then,  upon  proof  of  such  loss 
by  the  debtor,  the  negotiable  paper  becomes,  by  the  negligence  of  the 
holder,  a  satisfaction  of  the  debt  without  a  special  agreement;  but  the 
burden  of  proving  this  loss  is  upon  the  debtor.  In  Massachusetts, 
Maine,  and  Vermont,  it  seems  to  have  been  long  established  that  the 
taking  of  a  note  is  the  extinguishment  of  the  debt.  In  Wisconsin 
(Mehlberg  v.  Fisher,  24  Wis.  607)  it  seems  that  the  receiving  of  a 
check  is  prima  facie  evidence  of  the  payment  of  the  debt,  and  is  abso* 
lute  payment  if  the  bolder  of  the  check,  through  his  own  negligence, 
fails  to  take  proper  steps  to  obtain  payment.  In  all  the  other  states,  so 
far  as  examined,  the  rule  of  the  common  law  prevails,  that  the  giv- 
ing of  one  simple  executory  contract  for  another  does  not  extingaisb 


U'LAUQHUN  v.  DAVIS.  X^ 

i  Utt«r,  In  this  asse,  therefore,  we  bnt  follow  the  rule  of  tbe  com- 
)D  law,  and  the  current  of  authorities,  in  holding  that  the  dmple 
king  of  the  check  was  not  a  pajmeut  of  the  debt,  uor  an  extiiiguish- 
)Dt  of  the  contract  for  which  it  was  given.  The  autbontieB  to  sup- 
rt  this  conalnaion  are  referred  to  in  note  a,  p.  153,  Pars.  Notes  &, 
Us.     The  jadgment  must  therefore  be  affirmed. 

Valbntini,  J.,  eonoDrs. 

Bbew£r,  J.  I  concur  in  ihe  decision,  bat  reet  m;  judgment  on 
ghU;  different  grounds.  ,  v  <i>--*(i,i       •i-n- 


68  •AliKXANDKR    MoLiirOHLItT   V.  DbWTPT   C.    DAVlfl,  '"* 

Ja&narjr  Term,  1875. 

:e6pas8:  Petition  for  Wroagfbllr  Boiug  Oat  Attachment.  In  ape- 
litioQ  to  recover  damages  for  the  wrongful  issue  of  un  Atturlimeiit  it  is 
tinDecess)U7  to  aver  a  want  of  probable  cause  for  the  suing  out  of  tbe 
itttacbment,  or  a  determination  of  tbe  action  in  wbich  the  attachment 
was  issued.* 

Error  from  Labette  district  court. 
The  esse  ie  stated  in  the  opinion. 

Ayret  d  Fox,  for  plaintiff  in  error,  contended  that  the  action  below 
as  for  maliciously  suing  out  an  attachment,  ami  that  tbe  petition 
loald  have  averred  want  of  probable  cause  for  Ihe  uuing  out  of  the 
;der,  and  the  determination  of  the  attachment  suit;  and  tbey  cited 
rake,  Attachm.  687;  Besson  v.  Southard,  10  N.  Y.  236;  McKown 
Hanter,  30  N.  Y.  636;  Marbourg  v.  Smith,  11  Kan.  "554. 
F.  A.  Bettis,  for  defendant  in  error,  contended  that  the  action  was 
irtbe  mere  wrongful  soing  out  of  tbe  order  of  attachmeuli;  and  tbat, 

'An  action  to  recover  dsmages  for  tba  wrongful  issue  of  aa  utinchment  is  not 
rematurelT  commeaced  whea  commenced  afler  tbe  dls»'i1iiiii)n  of  Ibe  Htlaub- 
lent,  and  before  tbe  Qnal  determicscion  of  the  actloa  in  ivhii.-h  tbe  atiaclimGnt 
M  issued.  Kerr  t,  Reeco,  37  Kan.  469.  Where  a  motion  i-  rliilv  made  to  dis- 
>l'eu  auacbment,  on  tbe  two  grounds  alone  that  thealleL^^iitnua'in  Uis  affidavit 
lerefor  are  false,  and  that  tbe  case  is  not  one  in  wbich  an  uriK  hment  may  laaue. 
3i3  the  judge,  upon  proper  notice  and  the  hearing  of  the  ;i  i  ivils,  diaaolvea  the 
itichment.  held,  in  an  action  upon  tbe  attachment  boiir  liat  Ihia  decision  ia 
3iidiiaiya  (unless  reversed  by  proceadinga  in  error)  tbii  In;  attachment  wna 
Ton^ullj obtained.  Hoge  v.  Norton,  82  Kan.  374.  An  ai.th  :■.  ui^iy  be  mnintalned 
fainat  a  corporation  to  recover  damagea  for  MTongfnll;?^.  'ii  iliciciiialv,  and  wilb- 
il  just  or  probable  cause  obtaining  and  levying  an  order  uf  attachment  upon 
MMnal  property.  Western  News  Co.  v.  Wilmactb,  33  Kun.  510;  S.  C.  0  Pac. 
■tp.  786.  Tfiia  case,  on  motion  for  rehearing,  cballengiiig  ihu  authorilv  of  Mc 
Mghlin  Y.  Davis,  8  Pac.  Rep.  104;  motion  overruled,  as  tha  question  'was  not 
■»<«  "iien  case  first  presented. 
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if  there  was  no  actual  cause,  then  probable  oause  is  no  defense  to  an 
action  for  actual  damages.  In  cases  cited  by  plaintiff  in  error,  the 
order  of  attachment  could  be  obtained  upon  allegation  under  oath  of 
the  belief  ot  the  affiant  in  the  existence  of  the  alleged  caase  of  attach- 
ment. jBEence  probable  cause  would  authorize  such  belief,  and  would 
have  been  a  defense.  But  under  the  statutes  of  Kansas  an  allega- 
tion of  a  cause  of  attachment  made  upon  belief  is  not  sufficient.  The 
positive  existence  of  the  cause  or  grounds  upon  which  the  writ  may 
issue  must  be  sworn  to,  and  probable  cause  is  no  defense. 

*169  ^Brewer,  J.  Davis  commenced  an  action  against  McLaugh- 
lin, and  caused  an  attachment  to  be  issued  and  levied  on  his 
goods.  On  motion,  this  attachment  was  dissolved,  and  thereupon 
McLaughlin  commenced  this  action  to  recover  damages  for  its  wrong- 
ful issue  and  levy.  A  demurrer  to  this  petition  was  overruled/  and 
of  this  plaintiff  in  error  complains.  The  petition  is  not  on  the  attach- 
ment undertaking,  but  alleges  the  issue  and  levy  of  the  attachment, 
its  dissolution,  that  the  statements  in  the  affidavit  were  absolutely 
false,  and  that  McLaughlin  "wrongfully,  willfully,  maliciously,  and 
with  intent  to  injure,"  sued  out  the  attachment.  It  is  insisted  that 
"the  petition  should  have  averred  want  of  probable  cause  for  the  su- 
ing out  of  the  order,  and  the  determination  of  the  attachment  suit." 
Neither  of  these  is  necessary.  A  party  is  entitled  to  an  attachment 
only  when  certain  facts  exist,  not  when  there  is  probable  cause  to 
believe  that  they  exist.  Civil  Code,  §  190.  If  they  do  not  exist,  the 
attachment  is  wrongfully  issued,  and  the  party  causing  it  to  issue  is 
liable  for  all  the  damages  actually  sustained.  Nor  is  it  necessary, 
in  such  case,  to  set  out  or  sue  on  the  undertaking.  If  the  surety  in 
the  undertaking  is  liable,  a  fortiori  the  principal  is;  and  that,  not  by 
reason  of  the  undertaking,  but  of  the  act  for  which  it  was  given.  Nor 
need  the  determination  of  the  attachment  suit  be  averred.  The  at- 
tachment is  but  ancillary  to  the  action  in  which  it  was  issued.  It 
stands  or  falls  without  affecting  the  progress  or  termination  of  that 
suit.  A  party  may  have  a  just  cause  of  action,  but  no  right  to  an 
attachment;  nor  can  he  justify  a  wrongful  attachment  by  a  valid  ac- 
tion. Hence  the  claim  for  damages  for  a  wrongful  attachment  does 
not  depend  upon  and  need  not  wait  for  the  termination  of  the  action. 
In  this  petition,  it  is  true,  there  are  allegations  appropriate  to  an  ac- 
tion for  malicious  attachment,  and  unnecessary  in  one  for  a  mere 
wrongful  attachment.  But  all  these  may  be  ignored  as  surplus- 
age. There  is  not  enough  to  make  out  the  former  action,  bat 
*170  *ample  for  the  latter.  Of  course,  being  simply  an  action  for 
a  wrongful  attachment,  only  actual  damages  can  be  recovered, 
and  the  court  will  on  the  trial  exclude  from  the  jury  all  those  other 
considerations  which  may  properly  be  submitted  in  cases  of  malicious 
and  willful  wrong.  The  order  will  be  affirmed. 
(All  the  justices  concurring.) 


STATE  V.  SULLIVAN.  167 

Statk  or  Kansas  v.  John  Solutak. 
January  Term,  1875. 

Sapreme  Ckinrt ;  B«viaw  of  Trial  upon  Agreed  Statement  of  FsotS. 
In  criminal  as  well  as  civil  cases,  where  the  facts  are  agreed,  this  court 
can  determine  what  conclusions  are  to  be  diawQ  thereCroin  as  readily  and 
fully  as  the  trial  court. 

T.-espass:  Opening  Tence.  Wliere  a  party  Is  charged,  under  section  2 
ol  chapter  113,  Gen.  St.,  with  having  voluntarily  and  unlawfully  thrown 
down  a  fence  other  than  thut  "lending  into  his  own  incloaure;"  and 
where  it  is  agreed  that  defendant  and  the  proaecuting  witness  occnpled, 
with  inoloeed  fields,  separate  portions  of  the  same  tract,  the  right  to  pur- 
chase which  tiota  the  government  they  were  contesting;  that  defendant 
bad  built  a  house  within  the  limita  of  his  field,  which  he  had  been  for 
munths  occupying  as  his  home;  that  bis  west  fence  was  along  a  county 
load,  through  which  fence  he  was  accustomed  to  pass  to  and  from  hia 
house  at  a  place  where  there  was  a  "sLp-rail  gap,"  or  a  "loose  rail;"  and 
that  the  prosecuting  witness  had,  a  few  days  before  the  alleged  offense, 
built  around  the  iuclosure  of  defendant  an  outer  fence,  which,  along  the 
raunty  road,  was  but  eighteen  inches  or  two  feet  from  defendant's  fence: 
luld,  that  the  defendant  had  committed  no  offense,  under  the  statute, 
in  removiog  that  portion  of  this  outer  fence  in  front  of  the  "slip-gap" 
in  his  own  fence,  so  as  to  permit  his  passage  to  and  from  the  county 
Toad.> 

ILppeal  from  Montgomery  district  court. 

SoUivui  was  tried  before  a  justice  of  the  peace,  and  coDvicied  for 

alleged  violation  of  section  2  of  chapter  113,  Gen.  St.,  "An  act  to 

prevent  oeiiain  treapasses."     He  appealed  to  the  district  court, 
71    where  auotbei  trial  was  bad  at  the  September  'term,  1874; 

M.  S.,  jndge  pro  tem.,  presiding.     The  facts  were  agreed  to, 
ned  b;  the  parties,  and  filed.     The  defendant  was  again  convicted. 
Turatr  d  iialdin  and  R,  J.  Hill;  for  appellant. 
A.  B.  Clark,  Co.  Atty.,  tor  the  State. 

Brbwbb,  3-  This  case  was  tried  by  a  judge  pro  tern.,  and  without 
nry,  upon  an  agreed  statement  of  facts.  The  charge  was  that  de- 
idant  voluntarily  and  unlawfully  threw  down  a  fence  other  than 
it  "that  led  into  his  own  inclosure,"  and  was  brought  under  sec- 
D  2of  the  "act  to  prevent  certain  trespassea,"  3en.  St.  1096.  De- 
i4ant  was  found  guilty,  and  sentenced  to  pay  a  fine  of  five  dollars, 
itn  which  sentence  be  has  appealed  to  this  court.  As  this  case  was 
ed  upon  an  agreed  statement  of  facts,  and  without  the  iatroduotion 
witneroes,  it  is  presented  to  us  very  much  as  it  was  to  the  trial 

See,  also,  Btate  v.  Armell,  8  Ean.  196,  and  note;  Wright  v.  Brown,  0  Kan.  86S, 
i  note;  Joinder  of  BcCiom  under  Bald  chapter,  Felter  v.  Manville,  28  Kan.  191; 
ttini  thnber  by  mistake,  Wayataff  v.  Schippel.  27  Kan.  460;  purchase  of  void 
ititlfl,  BullivauT.  Davit,  39  Kan.  38;  vacant  land,  Fiupatrick  v.  Qebhart,  TEan. 
cTideace  of  title,  Douglaas  v.  Dickson,  81  Kan.  810;  8.  C.  1  Fac.  Rep.  541. 


^ 


I 


188  EAH3AS   RBFORTH. 

court.  Those  oonsiderations,  so  often  adverted  to,  which  aphold  I 
decision  of  the  lover  tribunal  iu  doubtful  cases,  have  no  applicati 
here.  We  can  act  upon  it  in  almost  the  same  maaner  as  thougti 
vere  an  original  case  in  this  court.  KanBas  Fac.  By.  Co.  t.  Bui 
7  Ean.  *308.  Do  the  facts  as  agreed  upon  show  a  violation  of  t 
statute  by  the  defendant?  It  aeems  to  us  clearly  not.  The  fa 
are  aubstantially  these :  For  months  prior  to  the  alleged  misi 
meanor,  defendant  and  one  Kennedy  were  ooonpying  the  same  tn 
of  land,  and  contesting  the  right  to  purchase  it  from  the  govemmei 
A  trial  in  the  local  land-office  had  resulted  in  favor  of  Eenne(jy,  I 
an.  appeal  therefrom  wae  still  pending  before  the  commissioner 
the  general  land-office.  Kennedy  bad  a  field  fenced  on  the  boq 
side  of  tlie  tract.  On  the  north,  defendant  had  built  a  house,  a 
was  occupying  it.  Tbis  house  was  about  forty  yards  from  a  com 
road,  which  ran  along  the  west  line  of  the  tract.  Arou 
'172  'this  house  defendant  had  built  a  fence,  the  west  line  of  wbi 
was  on  the  county  road,  through  which,  at  a  place  where  w 
a  "slip-rail  gap,"  or  "loose  rail,"  he  passed  to  and  from  his  boui 
About  a  week  or  ten  days  before  the  commission  of  the  alleged  offeni 
Kennedy  built  a  fence  so  as  to  entirely  inclose  defendant's  house  ai 
field,  the  west  fence  of  which  along  the  county  road  was  only  eigbt« 
inches  to  two  feet  from  defendant's  fence.  In  building  this  fence 
put  a  post  opposite  the  center  of  the  "slip-gap"  above  referred  to, 
which  he  nailed  some  rails  or  slats.  Defendant  knocked  off  the  ala 
and  pulled  up  the  post,  and  passed  in  and  out  with  hie  team  ai 
wagon.  Kennedy  replaced  the  post  and  slats,  and  defendant  a  secoi 
time  removed  them,  and  this  removal  was  the  offense  charged, 
this  there  was  no  criminal  offense.  It  did  not  oome  within  the  sit 
ute.  The  fence  thrown  down  was  between  bis  bouse  and  the  pnbl 
road,  placed  across  the  very  way  be  had  been  accustomed  to  pass 
and  out  from  his  home.  It  was  not,  therefore,  in  the  language 
the  statute,  one  "other  than  those  that  lead  into  his  own  inclosure 
If  this  conviction  be  right,  any  man  may  have  his  homestead  fenci 
in  by  an  outer  fence,  and  be  thus  debarred  ingress  and  egress.  Sui 
is  not  the  law.  The  contest  between  Kennedy  and  defendant  cann 
thus  be  carried  on  through  the  aid  of  the  criminal  law.  With  equ 
propriety  might  defendant  surround  Kennedy's  field  with  an  out 
fence,  and  then  ask  to  have  bim  punished  criminally  if  he  broke 
down  to  get  into  bis  field. 

The  judgment  will  be  reversed,  and  tbe  case  remanded,  with  i 
Btructions  to  discharge  the  defendant. 

(All  the  justices  concurring.) 


'173  "Statb  op  Kansas  v.  Thomas  J.  Howabd. 

January  Term,  lb75. 

I,  Self-Defense:  InstmotioiiB.  Where,  in  an  nction  in  which  the  charge 
jssliooMng  with  iiitfnl  tt>  kilKthuqiicstion  is  oneofselC-defense,  itlBeii- 
roi'l"  instruct  tlie  jury  thut  if,  us  a  mutter  ot  fact,  the  defendant  w»a  in 
DO  itnuiineiit  dnngur,  they  niUBt  convict. 
2.  Self-Defenee :  Bule.  The  rule  is  lluit,  if  the  defendant  lia<l  reasonable 
grounds  to  appreliend  that  be  was  in  imminent  danger,  he  la  juatifled 
Intlerenrllng  liiniaelf.' 

Appeal  from  Doniphan  district  court. 

The  case  is  stated  in  the  opinion. 

W.  D.  Webb  and  B.  A.  Seaver,  for  appellant. 

ffevsk  t!io  attention  of  the  court  to  the  fifth  inatmetion  for  the 
lUte.  We  do  not  think  that  the  law  is  that  a  man  cannot  be  jnsti- 
finU  ID  shooting  another  unless  there  is  reasonable  gi-ound  to  believe 
lliere  is  a  design  to  do  Rteat  hodily  harm,  and  that  such  design  must 
be  (0  apparent  as  to  induce  a  belief  of  it  in  the  mind  of  a  jurit,  sitting 
b  perfect  quiet  and  security,  surrounded  b;  the  officers  of  the  law, 
at  a  fur-distant  time  from  the  danger,  and  that  such  belief  must  unite 
wilii  the  /net  that  the  danger  was  absolutelj  imminent.  The  iustruc- 
lion  Bays,  "and  if  the  jnty  finds  that  the  defendant  was  in  no  such 
immiiient  danger,  tliey  will  convict."  We  claim  the  rule  to  be  that,  if 
la  HAS  in  'ippiirciit  danger,  he  bad  the  right  to  shoot,  and  that  all  that 
the  state  can  claim  is  that  the  Jury  may  say  whether  tliere  was  ap- 
puTtni  imminent  danger.  The  fact  itself  of  imminent  danger  is  not 
tliequeatiun.  Imaydrawa  revolvernn  a  man,  and  threaten  to  shoot 
hai,  and,  while  holding  it  on  him,  he  may  shoot  me.  Now,  if  the 
ficl  of  imminent  liimger  is  the  fjuestion,  if  my  revolver  is  not  loaded, 
my  enemy  who  shoots  me  under  such  circumstances  becomes 
•174  a  murderer;  while,  if  it  is  a  question  of  'upparcnt  imminent 
danger,  he  would  he,  as  he  should  be,  acquitted. 

D.  M.  Juhntitan,  for  the  State. 

Bbiwkii,  J.  Defendant  was  convicted  in  the  district  court  of  Don- 
iphan county  under  an  information  charging  an  assault  with  intent  to 
kill.  There  was  no  dispute  but  that  Howard  shot  the  prosecuting 
vilneas,  but  the  claim  was  that  such  Rhootiug  was  in  self-defense. 
IjHJn  this  qaestion,  at  the  instance  of  the  state,  the  court  gave  the 
tallowing  instruction :  "The  shooting  by  the  prisoner  at  Culiier  would 
te  jiwlvfleil,  nnder  our  laws,  only  in  case  it  was  committed  by  the 
pnwner  when  there  waa  reasonable  ground  to  apprehend  a  design  to 
do ku  great  bodily  harm,  and  that  there  was  imminent  danger  of 

I,  see  Btate  r.  Scott,  81  Ean.  S8.    Bed 
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such  design  being  accomplished;  and  the  jury  are  the  judges,  and  it 
is  for  the  jury  to  say  whether  there  were  any  reasonable  grounds  for 
such  apprehension,  and  whether  there  was,  at  the  moment  that  the 
shot  was  fired,  imminent  danger  that  some  great  bodily  harm  would 
have  been  done  to  prisoner;  and,  if  the  jury  find  that  the  defendant 
was  in  no  such  imminent  danger,  they  will  convict." 

In  the  latter  portion  of  this  instruction  the  court  erred.  The  jury 
are  in  substance  told  that  the  question  is  as  to  the  actual  existence, 
and  not  as  to  the  reasonable  apprehension,  of  danger ;  that  the  rea- 
sonable apprehension  refers  to  the  design  to  injure,  and  not  to  the 
imminence  of  the  danger.  Under  such  an  instruction,  no  matter  how 
threatening  the  conduct  of  the  party  shot,  no  matter  though  it  be  so 
great  as  to  create  in  any  mind  an  irresistible  conviction  of  imminent 
peril,  yet,  unless  the  imminent  peril  actually  exists,  the  shooting  is 
not  in  self-defense.  Thus,  if  a  party  approaches  with  a  drawn  pistol, 
and  threatens  to  kill  on  the  spot,  it  is  not  self-defense  to  kill  such  an 
assailant  unless  his  pistol  be  in  fact  loaded,  and  he  thus  actually  able 
to  carry  out  his  threat.  In  other  words,  if  the  pistol  of  the  assailant 
is  loaded,  it  is  self-defense;  if  not,  it  is  murder.    The  law  is  not  thus 

harsh.  All  that  it  exacts  is  that  there  shall  be  a  reasonable 
*176     apprehension  of  ^imminent  danger,  and  of  the  reasonableness 

of  this  apprehension  the  jury  are  to  be  the  judges.  A  party 
assailed  is  justified  in  acting  upon  the  facts  as  they  appear  to  him, 
and  is  not  judged  by  the  facts  as  they  are.  It  is  not  to  be  wondered 
at  that  this  error  occurred;  for  such,  at  first  view,  seems  to  be  the 
meaning  of  the  statute, — the  apparent  import  of  the  language  used. 
But  this  language  is  not  new  in  our  statute.  It  will  be  found  in  the 
statutes  of  other  states,  and  had  received  a  settled  construction  else- 
where before  it  was  introduced  here.  2  Whart.  Crim.  Law,  §§  1026, 
1027,  and  notes ;  Shorter  v.  People,  2  N.  Y.  197.  Indeed,  when  the 
court  gave  the  instruction  asked  by  defendant, — and  its  attention  was 
probably  not  drawn  to  the  statute, — it  stated  the  law  correctly,  and  in 
accordance  with  the  well-settled  current  of  late  authority.  Yet,  as 
we  cannot  say  which  instruction  influenced  the  jury,  and  as  it  may 
be  that  the  verdict  rested  on  the  erroneous  one,  we  are  compelled  to 
reverse  the  judgment,  and  remand  the  case  for  a  new  trial.  Home 
V.  State,  1  Kan.  *73. 

(All  the  justices  concurring.) 


AYKE8  9.  PROBASOO.  1^1 

f^iLLUM  M.  Aybbs  and  others  v.  Biohabd  PBOBAeco. 

January  Term,  1875. 

1.  E¥idence:  Leading  Questions:  When  Allowable.     Leading  ques- 

tJoos  may  sometimes  be  put  to  a  party's  own  witness;  and  it  is  possible 
that  in  some  cases  a  court  may  abuse  its  discretion  by  refusing  to  permit 
sach  questions  to  be  aslced. 

2.  Principal  and  Agent:  Knowledge  of  Agent.    Where  a  transaction 

\&  carried  on  and  consummated  by  one  person,  acting  as  the  agent  for 
another  person,  whatever  comes  to  the  knowledge  of  the  agent  pending 
tbe  transaction  must  be  presumed  to  come  to  the  knowledge  of  the  prin- 
cipal.i 

3.  Usury:  Construotion  of  Statutes.    In  an  action  on  a  promissory  note 

given  in  1871,  while  section  4  of  the  usury  law  of  1868  was  in  force, 
♦176  *(Qen.  St.  526,)  said  section  4  governs  with  regard  to  the  forfeiture 

of  interest  on  usurious  contracts,  although  a  subsequent  law  upon  that 
subject  has  been  passed.  Jenness  v.  Cutler,  12  Kan.  *500;  [School-dis- 
trict V.  State,  15  Kan.  ♦49.1 « 

4.  Mortgage:  Execution  of,  in  Blank.    Where  husband  and  wife  sign 

and  acknowledge  a  blank  mortgage,  with  the  understanding  and  agree- 
ment that  it  shall  afterwards  be  filled  up  so  as  to  make  it  a  mortgage  on 
a  certain  piece  of  land  owned  by  the  wife,  and  occupied  by  herself  and 
husband  as  their  homestead,  and  so  ks  to  make  it  a  mortgage  to  C.  to 
'  secure  the  payment  of  $1,000,  and  also  give  authority  to  a  third  person 
to  80  fill  up  the  blank,  and  the  mortgage  is  afterwards  filled  up  in  the 
presence  and  with  the  consent  of  the  husband  and  said  third  person,  but 
in  the  absence  and  without  the  knowledge  of  the  wife,  so  as  to  make  it 
a  mortgage  on  said  property,  but  so  as  to  make  it  a  mortgage  to  F.  in- 
stead of  G.,  and  to  secure  the  payment  of  $1,100  instead  of  $1,000,  held^ 
that  said  mortgage  after  it  is  so  filled  up  is  not  the  mortgage  of  the  wife, 
and  is  void  as  to  her.^ 

5.  Statute  of  Frauds :  Authority  to  Agent  to  be  in  Writing.    Where 

a  party  signs  and  acknowledges  a  blank  mortgage,  another  person  act- 
ing  as  the  agent  of  such  party  cannot  afterwards  in  the  absence  of  his 
principal  fill  up  the  blanks  in  said  mortgage  so  as  to  make  it  the  mort- 
gage of  his  principal,  and  then  deliver  the  same  to  the  intended  mort- 
gagee,  unless  he  is  authorized  so  to  do  by  his  principal  in  writing. 

6.  Estoppel :  Void  Mortgage.    Where  a  mortgage  was  executed  in  blank  as 

above  mentioned,  in  proposition  4,  to  secure  a  loan  of  money,  and  the 
husband  received  the  money  loaned  and  with  it  paid  off  a  prior  mortgage 
on  the  land  attempted  to  be  mortgaged  by  such  second  mortgage,  and  the 
mortgagee  through  his  agent  was  fully  cognizant  at  the  time  he  parted  with 
his  money,  and  received  the  mortgage,  of  the  manner  in  which  the  mort- 
gage ivas  executed,  Tield,  that  the  wife  is  not  estopped  from  claiming  that 
the  mortgage  is  not  her  mortgage,  and  that  it  is  void  as  to  her.^ 

'Seethe  full  note  of  cases  to  HufP  v.  Farwell,  25  N.  W.  Rep.  255. 

*See  full  note  on  usury  to  Clark  v.  Spencer,  po%t,  •398. 
^Deed  executed  in  blank,  assumed  to  be  void,  Tucker  v.  Allen,  16  Kan.  812. 
DM  Chicago  L.  Co.  v.  Ashworth,  26  Kan.  215.    See  the  note  to  Arguello  v.  Bours, 

0  Pic.  Rep.  62. 

*Deed  procured  by  fraud,  McNeil  v.  Jordan,  28  Kan.  7.  Fraudulent  convey- 
«ice8,  see  notes  to  State  ▼.  Wallace.  24  N.  W.  Rep.  610;  Lewis  v.  Hopping.  8  Pac 
««P.  75;  Knight  V.  Kidder,  1  Atl.  Rep.  148;  Zoeller  v.  Riley,  2  N.  E.  Rep.  892. 
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7.  Homestead :  Mortgage  of  Husband  Alone,  Void.    And  the  mortgage 

being  void  as  to  the  wife,  and  being  on  property  owned  by  her  and  oc- 
cupied by  herself  and  husband  as  a  homestead,  the  mortgage  is  also  void  as 
to  both  the  imsband  and  wife.  Morris  v.  Ward,  5  Kan.  ^^39;  Dollman  v. 
Harris,  Id.  *597.i 

ON  RBHEARING. 

8.  Mortgage:  Alteration:  Delivery  after:  Void  Mortgage.    Where  an 

instrument  or  paper  is  executed  or  authorized  to  be  executed  to  a  particu- 
lar person  as  mortgagee,  and  without  any  authority  from  and  without  the 
knowledge  of  the  mortgagor  the  name  of  a  wholly  different  party  or  per- 
son is  inserted  in  such  paper  or  instrument  as  mortgagee,  a  delivery  of 
*177    siich  paper  or  instrument  to  the  person  so  named,  or  *his  agent  by  a 
person  to  whom  such  paper  or  instrument  had  been  intrusted,  without 
the  knowledge  or  consent  of  the  party  named  as  mortgagor,  is  not  a  de- 
livei7  by  such  mortgagor,  and  is  wholly  void. 

9.  Estoppel:  Not  Created  by  Involuntary  Benefits.    A  party  who  re- 

ceives an  Involuntary  benefit,  (as»  where  a  wife  is  benefited  by  the  pay- 
ment by  her  husband  of  a  mortgage  lien  on  the  homestead,  the  title  to 
which  homestead  is  in  the  wife,)  which  benefit  is  so  received  without 
such  party's  knowledge  or  procurement,  is  not  thereby  estopped  from  de- 
nying the  validity  or  legality  of  a  pretended  instrument  or  mortgage  used 
by  the  party  conferring  the  benefit  as  the  instrument  or  mortgage  of  the 
party  so  involuntarily  benefited,  and  as  a  security  to  obtain  the  money  em- 
ployed in  conferring  the  benefit,  but  of  the  existence  of  which  instrument 
such  benefited  pai-ty  was  wholly  ignorant.^ 

10.  .    The  case  of  Enaggs  v.  Mastin,  9  Kan.  *532,  cited,  considered, 

and  distinguished. 

11.  Mortgage:  Title  to  Mortgaged  Lands.  Where  neither  the  pleadings 
nor  the  mortgage  given  by  husband  and  wife  show  in  whom  the  title  to 
the  premises  is,  the  presumption,  in  the  absence  of  proof,  is  that  the  title 
is  in  both  the  mortgagors.  But  it  is  competent,  to  save  or  determine  the 
rights  of  either  party,  to  show  by  proof  in  whom  the  title  in  fact  is,— 
whether  the  husband,  the  wife,  or  both. 

12.  [Homestead:  Lien  on,  in  Equity:  Void  Instrument.  It  would 
seem  that,  where  one  person  advances  money  with  the  consent  of  the 
owner  of  a  homestead  to  extinguish  some  existing  lien  upon  such  home- 
stead, with  tlie  understanding  of  the  parties  that  the  person  so  advanc- 
ing such  money  shall  acquire  a  lien  upon  such  homestead,  such  person 
will  in  equity  acquire  such  Hen  to  the  extent  of  the  money  so  advanced 
and  so  used  to  extinguish  such  first-mentioned  lien,  notwithstanding  the 
instrument  claimed  to  create  or  to  evidence  such  lien  in  favor  of  the  party 
so  advancing  the  money  may  be  void.*    Per  Valentine,  J.] 

Id.  [Statute  of  Frauds:  Authority  to  Agent.  The  fifth  proposition 
above  stated,  regarding  the  authority  of  agents  in  certain  cases,  and  the 

>See  Thimes  v.  Stumpfl,  83  Kan.  59;  S.  0.  5  Pac.  Rep.  431. 

^Estoppel,  see  full  note  to  Carithers  v.  Weaver,  7  Kan.  72. 

*The  doctrine  of  subrogation  will  not  be  applied  to  relieve  a  party  from  the 
consequences  of  his  own  unlawful  act.  Johnson  v.  Moore,  83  Kan.  90;  8.  C.  5 
Pac.  Rep.  406.  Where  money  is  loaned  upon  the  security  of  what  is  supposed  to 
be  a  valid  mortgage,  but  which  in  fact  is  a  forged  and  void  mortgage,  and  the 
money  is  so  loaned  for  the  purpose  that  a  prior  valid  mortgage  may  be  discharged, 
which  is  done,  the  mortgagee  of  the  void  mortgage  may  be  suorogated  to  the 
rights  of  the  prior  mortgagee,  there  being  no  intervening  liens  or  incumbrances. 
Everston  v.  Central  Bank,  33  Kan.  352;  B.  C.  6  Pac.  Rep.  605. 
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necessity  for  such  authority  to  be  in  vriting,  is  again  considered  by  Ya]> 
JENTiKE,  J.;  and  the  case  of  Van  Etta  v.  Evenson,  28  Wis.  83,  com* 
mented  on,  and  disapproved.] 

» 

Error  from  Doniphan  district  court. 

Probasco  bronght  sait  to  recover  on  two  notes,  of  $550  eaoh»  exe- 
eated  by  Wm.  M.  Ayresto  bim,  and  to  foreclose  a  mortgage  given  by 

Ayres  and  wife  to  secure  said  notes.  Frank  Sutter,  aa  the 
*178    holder  of  a  second  mortgage^  *was  joined  as  a  co-defendant. 

Afterwards  the  court  ordered  W.  L.  Cbailiss  made  a  defendant. 
E&oh  defendant  answered  separately.  Ayres  and  wife  each  pleaded 
that  $100  of  the  notes  was  usury,  and  denied  the  execution  of  the  mort- 
gage, but  specially  admitted  that  they  executed  a  **blank  mortgage" 
for  the  purpose  of  procuring  a  loan  of  money  from  said  Challiss  for 
$1,000.  The  blanks  in  this  mortgage  were  afterwards,  in  the  pres- 
ence of  Ayres,  but  in  his  wife's  absence  and  without  her  knowledge  or 
consent,  filled  with  Probasco's  name,  and  the  sum  of  $1,100,  and  it 
then  was  dc^livered  to  Challiss  as  agent  instead  of  as  principal.  Mrs. 
Ayres  made  her  husband's  answer  a  part  of  hers,  and  he  the  same 
with  her  answer,  and  both  asked  for  affirmative  relief,  that  said  sup- 
posed mortgage  be  adjudged  and  decreed  to  be  null  and  void,  and  that 
the  record  thereof  be  canceled.  The  mortgage  does  not,  nor  does 
either  answer,  show  or  aver  in  whom  was  the  title  to  the  mortgaged 
property.  The  district  court  at  the  September  term,  1873,  gave  judg- 
menl  in  favor  of  Probasco  for  the  recovery  of  the  $1,100  and  interest, 
and  for  the  foreclosure  of  the  said  mortgage,  and  also  found  in  favor 
of  Sntter  for  the  amount  claimed  by  him,  and  decreed  a  foreclosure 
of  the  mortgage  held  by  him  as  a  second  lien  on  the  premises,  ad- 
judging the  same  to  be  subsequent  to  the  lien  of  Probasco^s  mortgage. 
From  such  judgments  and  decrees  Ayres  and  wife  and  Sutter  appeal, 
and  bring  the  case  here  on  error. 

Everegt  dt  Greenwood,  A.  Perry,  and  B*  O^Driseoll,  for  plaintifiPs  in 
error. 

The  court  erred  in  submitting  to  the  jury  the  following  questions, 
and  receiving  their  answers  thereto,  to-wit:  Question  No,  10.  Did 
defendants  Wm.  M.  Ayres  and  Melissa  T.  Ayres  obtain  and  apply  to 
their  use  and  benefit  the  proceeds  of  such  loan  ?  (the  loan  from  Pro* 
basco.)"  Answer.  *' Yes.'*  Q.No.17.  "Did  Mrs.  Ayres,  after  learning 
the  facts  of  such  loan,  consent  to  the  using  the  proceeds  thereof  for 

the  benefit  of  herself  and  husband?"  A.  "Yes." 
*179    ^Question  No.  10  was  improper  and  prejudicial  to  the  rights 

of  Mrs.  Ayres.  If  the  question  was  submitted  for  the  purpose 
of  Bustaining  the  execution  of  the  mortgage  on  the  ground  of  any 
.equitable  estoppel  as  against  her,  it  should  have  been  submitted  as 
to  her  alone.  There  was  no  evidence  upon  which  question  No.  17 
could  have  been  submitted,  as  there  is  no  proof  that  Mrs.  Ayres  ever 
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knew  tbe  facts  in  reference  to  this  transaction,  or  that  any  part  of 
the  money  passed  into  her  hands,  or  that  she  ever  used  the  same. 

The  jury  found  specifically  that  the  name  and  place  of  residence  of 
Frobasco  were  inserted  in  said  mortgage  on  the  sixth  of  December, 
1871,  at  the  office  of  W.  W.  Guthrie,  in  the  city  of  Atchison;  and 
ihe  court  erred  in  refusing  to  submit  to  the  jury  for  their  answer  the 
following  questions  of  fact,  prepared  and  presented  by  defendants 
helow,  to- wit :    Question  No.  32.  "Was  the  defendant  Melissa  T.  Ayres 
present  at  the  time  the  name  of  Bichard  Frobasco  was  written  in  or 
inserted  in  said  mortgage,  and  did  she  have  any  knowledge  thereof, 
or  consent  thereto?''     Q.  No.  84.  "Was  the  defendant  Melissa  T. 
Ayres  the  owner  in  her  own  right  of  the  mortgaged  premises  men- 
iioned  and  set  forth  in  plaintiff's  petition,  at  the  time  the  said  mort- 
gage is  claimed  to  have  been  signed,  executed,  and  acknowledged  by 
said  Melissa  ?"     Q.  No.  38.  "What  is  the  valae  of  said  notes  of  Loyd 
McNamee  transferred  by  defendant  Wm.  M.  Ayres  to  plaintiff,  or  to  de- 
fendant Challiss  his  agent?"   Q.  No.  39.  "Did  defendant  W.  L.  Chal- 
liss,  in  making  the  loan  of  money  to  defendant  William  M.  Ayres, 
in  accepting  and  receiving  the  notes  and  mortgage  set  forth  in  plain- 
tiff's petition,  and  in  taking  and  receiving  the  notes  of  said  McNamee, 
and  in  the  receiving  the  said  deed  from  defendant  Wm.  M.  Ayres, 
and  in  the  whole  transaction  between  the  plaintiff  and  defendant 
Wm.  M.  Ayres,  act  as  the  agent  and  attorney  of  said  plaintiff?" 
^.  No.  41.  "What  was  the  consideration  paid  for  which  the  said  two 
notes  were  executed  which  are  sued  upon  in  this  action  ?"     Q.  No. 
42.  "Did  the  defendant  Melissa  T.  Ayres  ever  execute  or  deliver  to 
th&  plaintiff  the  mortgage  mentioned  and  set  forth  in  the  plain- 
*180     tiff's  petition?"     *G.  No.  43.  "Was  said  mortgage  ever  in 
any  manner  by  said  Melissa  delivered  to  the  plaintiff  ?"    These 
propositions  or  questions  were  proper,  and  specific  answers  thereto 
"were  necessary  to  enable  the  jury  or  the  court  to  correctly  determine 
iihe  rights  of  Mrs.  Ayres. 

The  court  erred  in  refusing  instruction  No.  1  asked  for  by  the  de- 
fendants. The  statutes  in  force  at  the  time  tbe  alleged  contract  was 
made  provided  that  any  person  contracting,  by  promissory  note,  etc., 
to  receive  a  greater  rate  of  interest  than  twelve  per  centum  per  an- 
num, "shall  forfeit  all  interest,  and  shall  recover  no  more  than  the 
principal."  Gen.  St.  c.  51,  §§  2,  4.  The  notes  in  question  bear  date 
December  1,  1871,  and  were  signed  December  6.  The  district  court 
•erroneously  held  that  the  contract  in  the  case  at  bar  was  governed 
as  to  the  usury  question  by  chapter  134,  Laws  1872,  p.  285 ;  that  is, 
the  court  held  that  the  law  in  force  at  the  time  of  the  commencement 
of  the  action  should  govern,  and  not  the  one  at  the  time  the  contract 
was  made« 

It  was  also  error  to  refuse  the  following  instruction,  asked  by  de- 
fendants:   "If  the  jury  find  from  the  evidence  that,  at  the  time  the 
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defendant  Melissa  T.  Ayres  signed  said  mortgage  mentioned  and  set 
forth  in  plaintiff's  petition,  said  mortgage  was  in  blank,  and  contained 
DO  name  or  person  as  mortgagee,  and  thereafter,  and  without  the 
written  authority,  direction,  or  consent  of  the  said  Melissa,  the  *de« 
fendant  Ghalliss,  or  any  other  person,  in  the  absence  of  the  said  Me* 
lissa,  and  without  her  knowledge,  inserted  the  name  of  the  plaintiff 
as  mortgagee  therein  after  the  same  had  been  signed  and  acknowl- 
edged by  her,  that  the  said  mortgage  is  invalid  and  void  as  against 
the  eaid  Melissa  T.  Ayres." 

Under  the  statutes  of  this  state  an  agent  could  not  insert  the  name 
of  the  mortgagee  in  the  instrument,  much  less  fill  up  the  entire  blank 
in  the  absence  of  Mrs.  Ayres,  unless  he  had  authority  in  ivriting  so 
to  do.  Statute  of  Frauds,  Gen.  St.  c.  43,  p.  506 ;  Upton  v.  Archer, 
41Cal.  85;  Story,  Ag.  §  49;  Jackson  v.  Titus,  2  Johns.  430;  Bas- 
ford  V.  Pearson,  9  Allen,  387;  Simms  v.  Hervey,  19  Iowa,  273; 
Smith  V.  New  York  Cent.  R.  Co.,  24  N.  Y.  230;  Ingram  v.  Little,  14 
Ga.  173;  Doniphan  v.  Gill,  1  B.  Mon.  199;  Williams  v.  Crutcher,  6 
How.  (MisB.)  71;  4  Kent,  462;  Arrington  v.  Burton,  19  Ala.  114; 
Chase  v.  Palmer,  29  111.  306;  Viser  v.  Rice,  33  Tex.  139; 
•181  Rhode  v.  Lonthain,  ^8  Blackf.  413;  Dodge  v.  Hopkins,  14 
Wis.  631;  Preston  v.  Hull,  12  Amer.  Law  Reg.  (N.  S.)  699, 
and  note  711;  Preston  v.  Hull,  23  Grat.  600.  But  if  we  concede,  for 
the  purpose  of  the  argument,  that  parol  authority  alone  was  suiB- 
eieot,  then,  certainly,  the  court  erred  in  refusing  the  following  in* 
Btmction  asked  by  defendants  below,  to- wit:  "If  the  jury  find  from 
the  evidence  that  at  the  time  defendant  Melissa  T.  Ayres  signed  and 
acknowledged  the  said  mortgage  the  same  was  in  blank  as  to  the 
name  of  mortgagee,  or  the  amount  or  consideration  thereof,  and  after 
the  same  had  passed  out  of  the  possession  or  control  of  said  Melissa, 
and  in  her  absence,  and  without  her  consent  or  authority,  the  name 
of  the  plaintiff  was  inserted  therein  as  the  mortgagee,  or  the  amount 
or  conBideration  thereof  was  inserted  therein,  and  delivered  to  the 
plaintiff  or  his  agent  in  the  absence  of  the  said  Melissa,  then  said 
mortgage  is  invalid  and  void  as  against  her. "    This  instruction  is  un-  i 

doubted  law,  and  to  refuse  it  was  obvious  error.     The  mortgaged  \ 

premises  were  the  homestead  of  the  parties.  Hence  it  was  also  error 
to  refuse  the  instruction  asked  for  "that  if  the  instrument,  after  it 
passed  out  of  Mrs.  Ayres'  possession  and  control,  and  in  her  absence, 
and  without  her  consent  and  authority,  was  filled  up,  then  it  consti- 
tuted no  lien  on  the  premises,*' 

This  error  affected  the  material  rights  of  the  defendants  in  the 
court  below.  The  mortgage  was  not  the  act  or  deed  of  Mrs.  Ayres, 
and  hence  there  was  no  **  joint  consent"  to  the  alienation.  Morris  v. 
Ward,  5  Kan.  *239;  Dollman  v.  Harris,  Id.  *597. 

W.  W,  Outhrie,  for  defendant  in  error. 

Can  a  mortgage^  when  executed  in  blank  and  placed  in  the  hands  of 
v.14k.— 10 
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an  agent  on  which  to  negotiate  a  loan,  and  thereon  he  fills  it  up  within 
the  line  of  his  authority,  and  delivers  it  a  perfect  instrument  in  a 
bona  fide  transaction,  be  sustained?  We  assert  the  affirmative.  A 
moS-tgage  does  not  convey  a  title^  but  only  creates  a  lien.  Chicks  v. 
Willetts,  2  Kan.  *391;  Kurtz  v.  Spowable,  6  Kan.  ♦897;  Brenner  v. 
Bigelow,  8  Kan.  ^502;  Lenox  v.  Beed,  12  Kan.  ♦233.     A  mortgage 

is  not  an  alienation  in  this  state,  hut  is  commercial  paper  as 
*182    the  *auxiliary  of  the  note.     Watterson  v.  Kirkwood,  8  Kan. 

♦465.     Hence  the  authorities  regarding  alienations  are  inap- 
plicable in  this  case. 

Instruments  take  effect  upon  delivery,  and  in  the  condition  when 
delivered.  Knaggs  v.  Mastin,  9  Kan.  ♦SSO;  Simms  v.  Hervey,  19 
Iowa,  296 ;  Basford  v.  Pearson,  9  Allen,  887;  Upton  v.  Archer,  41  Cal. 
87.  In  these  cases  it  was  held  that  parol  authority  was  not  sufficient 
within  the  statute  of  frauds  in  the  absence  of  the  grantor.  Why  not 
in  his  absence,  when  performed  in  strict  accordance  with  his  inten- 
tion? But  in  this  case  Wm.  M.  Ayres  was  present,  and  no  issue 
in  the  case  warranted  any  finding  that  Melissa  T.  Ayres  was  the 
owner  of  the  mortgaged  premises,  and  all  such  evidence  was  received 
against  our  objection.  In  Ghauncey  v.  Arnold,  24  N.  Y.  383,  and 
Drury  v.  Foster,  2  Wall.  33,  parol  authority  is  sustained.  In  Simms 
V.  Hervey,  19  Iowa,  297,  such  authority  is  not  denied;  and  even  in 
case  of  deed,  in  Fletcher  v.  Mansur,  5  Ind.  269,  it  is  held  that  the 
proof  may  be  made  aliunde.  The  case  of  Preston  v.  Hull,  p.  699, 
vol.  12,  Amer.  Law  Beg.  is  against  us,  but  it  fails  from  the  volume  of 
its  own  weight.  A  decision  of  a  Virginia  court  at  this  day,  made  by 
three  judges  against  three  judges,  will  hardly  be  held  to  overturn  the 
respectable  authorities  cited  in  the  editor's  note  to  that  case,  or  to 
impair  the  reasoning  of  his  conclusions.  But  in  Devin  v.  Heimer,  29 
Iowa,  299,  the  doctrine  contended  for  by  plaintiff  in  error  is  com- 
pletely refuted,  and  the  exception  stated  in  Simms  v.  Hervey,  supra, 
held  applicable  in  a  case  where  the  grantee's  name  in  a  deed  was  filled 
in  after  the  delivery  to  the  grantee,  and  the  deed  held  valid  and  com- 
plete. But  the  doctrine  as  applicable  to  a  mortgage  is  directly 
affirmed  in  Van  Etta  v.  Evenson,  28  Wis.  33.  And  all  the  authori- 
ties agree  that  where  a  party  is  competent  to  ratify,  and  does  ratify, 
that  the  deed  is  valid,  and  such  ratification  may  be  proved  by  parol. 
But  if  a  conveyance  of  title  by  Mrs.  Ayres  was  claimed,  the  law  of 
estoppel  would  apply  and  defeat  her  defense,  even  in  case  of  a  home- 
stead.    Knaggs  V.  Mastin,  supra;  Gonover  v.  Porter,  14  Ohio  St. 

454;  Curtis  v.  Leavitt,  15  N.  Y.  47.  But  here  this  very  prop- 
*183     erty  was  under  ^mortgage,  and  about* to  be  sacrificed  at  sale 

on  foreclosure,  and  the  money  raised  on  this  loan  was  used  to 
pay  off  such  prior  mortgage.  Now,  Ayres  and  his  wife  claim  the 
right  (or  more  properly  the  second  mortgagee  Sutter  does)  to  say  that 
Probasco  has  no  lien,  because  when  this  mortgage  was  sent  out  on  its 
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mission  for  their  relief,  it  was  not  known  from  whom  the  relief  was 
to  come,  and  that,  although  the  relief  was  afforded  by  Probasco,  just 
as  desired,  was  accepted  and  used  by  the  Ayres,  and  the  Symns  mort* 
gage  thereby  extinguished,  that  he  shall  lose  his  money  in  order  that 
Ayres  and  wife  may  mortgage  the  place  to  Sutter. 

On  the  question  of  usury.  The  notes  were  given  in  December,  1871, 
and  payable  in  one  and  two  years.  The  amount  of  principal  speci* 
fied  in  the  notes  was  $1,100,  and  the  rate  of  interest,  12  per  cent. 
In  December,  1871,  the  law  of  1868  (Gen.  St.  c.  58)  was  in  force. 
On  Jane  20,  1872,  sections  2,  3,  4  were  repealed  without  any  saving 
clause,  and  a  new  rule  of  recovery  established.  Laws  1872,  p.  284. 
It  was  claimed  that  only  $1,000  wad  in  fact  loaned,  and  that  the  ex- 
tra $100  was  for  compensation  to  Challiss  for  his  services  in  raising 
the  money.  If  so,  there  was  no  usury :  Beckwith  v.  Windsor  Manuf  g 
Co.,  14  Conn.  594;  Beadle  v.  Munson,  30  Conn.  178;  Thurston  v. 
Corwell,  38  N.  Y.  281.  The  repeal  in  June,  1872,  was  constitutional, 
and  the  law  of  1872  governed,  as  held  by  the  district  court.  Cooley, 
Const.  Lim.  374;  Bank  v.  Allen,  28  Conn.  101;  Andrews  v.  Bussell, 
7  Blackf.  474;  Walpole  v.  Elliott,  18  Ind.  258;  Curtis  v.  Leavitt,  15 
N.  T.  151. 

TALBNTiNSy  J.  This  was  an  action  on  two  promissory  notes  and  a 
mortgage.  The  notes  were  executed  by  William  M.  Ayres  alone. 
The  mortgage  was  executed  (as  it  appears  upon  its  face)  by  both 
Ayres  and  his  wife,  Melissa  T.  Ayres,  and  both  the  notes  and  the 
mortgage  were  executed  to  Bichard  Frobasco.  Probasco  was  the 
plaintiflf  in  the  court  below,  and  Ayres  and  wife.  Frank  Sutter,  and 
W.  L.  Challiss  were  the  defendants.     The  defendant  Ayres  and  wife 

set  up  as  defenses  to  the  action  that  the  notes  were  usurious, 
*184    and  the  mortgage  was  void.      The  ^transactions  connected 

with  the  execution  and  delivery  of  said  notes  and  mortgage 
were,  so  far  as  they  are  necessary  to  be  stated,  substantially  as  fol- 
lows: Mrs.  Ayres  owned,  and  she  and  her  husband  occupied  as  a 
part  of  their  homestead,  the  W.  ^  of  the  S.  E.  ^  of  section  18,  in  town- 
ship 4,  of  range  21  E.,  in  Doniphan  county,  less  ten  acres  out  of  the 
BOQthwest  corner  of  said  land.  Said  land  was  mortgaged  to  one  A. 
B.  Symns,  who  was  foreclosing  his  mortgage  in  the  district  court  of 
Doniphan  county,  and  the  land  was  about  to  be  sold  to  satisfy  said 
Symns'  mortgage.  B.  O'DriscoU  was  the  attorney  for  Ayres  and  wife 
in  Baid  foreclosure  suit.  In  order  to  save  their  land  from  being  sacri- 
ficed, Ayres  and  wife  concluded  to  try  to  borrow  the  money  and  pay 
off  the  mortgage.  O'DriscoU  acted  as  their  agent  in  attempting  to 
procore  and  negotiate  the  loan.  He  had  an  interview  with  W.  L. 
ChalUss,  of  Atchison,  about  the  matter,  and  from  what  transpired 
tbey  all  expected  to  borrow  the  money  of  Challiss.  They  expected  to 
^ftow  $1,000,  and  to  pay  interest  thereon  at  the  rate  of  fifteen  per 


148 


KANSAS   BEP0BT8. 


cent,  per  annum.  O'DriseoU  famished  an  ordinary  printed  blank 
mortgage,  and  Ayres  and  wife  signed  and  acknowledged  the  same  be- 
fore E.  W.  Stratton,  a  justice  of  the  peace  of  Doniphan  oonnty. 
O'Driscoll  and  Ayres  then  took  said  blank  mortgage  to  Atchison,  and 
went  to  the  office  of  said  W.  L.  Ghalliss.  Ghalliss,  however,  was  not 
loaning  money  for  himself,  but  was  loaning  money  for  Richard  Pro- 
basco,  of  Maryland.  He  required  a  greater  rate  of  interest  than  jQf- 
teen  per  cent,  ^er  annum.  O'DriseoU  and  Ayres  finally  agreed  to  the 
terms  proposed  by  Ghalliss,  and  Ayres  executed  his  two  promissory 
notes  which  read  as  follows : 

"$660.00.  Atchison,  Kak.,  Dec.  1,  1871. 

*'One  year  after  date  I  promise  to  pay  to  Ilichard  Probasco,  or 
bearer,  five  hundred  and  fifty  dollars,  value  received,  payable  at  Ex- 
change Bank,,  with  interest  at  13  per  cent,  per  annum  from  date  un- 
til paid,  and  payable  semi-annually. 

** William  M.  Ayres." 

The  other  note  is  precisely  the  same  as  the  above,  except  that  it 
is  made  payable  in  'Hwo  years  after  date,'*  instead  of  in  one. 
*186  The  two  notes  together  amounted  to  $1,100.  0'Dris*coll  and 
Ghalliss  then  filled  up  the  said  blank  mortgage  so  as  to  make 
it  correspond  with  said  notes,  and  so  as  to  make  it  a  security  for  the 
payment  of  said  notes,  O'DriseoU  doing  the  principal  part  of  the 
writing.  They  filled  up  the  blank  for  the  description  of  the  land  with 
the  same  land  that  had  prior  to  that  time  been  mortgaged  to  Symns; 
and  they  made  Probasco  the  mortgagee.  The  notes  and  the  mort- 
gage were  then  delivered  to  Ghalliss,  as  the  agent  of  Probasco,  and  in 
consideration  therefor  Ghalliss  paid  Ayres  $1,000,  and  only  $1,000. 
Ayres,  being  present  all  the  time,  agreed  to  all  that  was  done,  and 
ratified  and  confirmed  the  same.  He  therefore  has  no  right  to  raise 
any  question  of  Tnere  irregularity  in  the  execution  of  said  mortgage. 
But  the  question  of  the  execution  of  said  mortgage  is  one  of  power, 
and  not  a  question  of  mere  irregularity,  as  we  shall  presently  see. 
After  Ayres  received  said  money  from  Ghalliss  he  paid  off  the  mort- 
gage to  Symns  therewith.  The  notes  and  the  mortgage  to  Probasco 
are  the  instruments  upon  which  the  present  suit  is  brought. 

Ayres  and  wife  now  claim  that  said  mortgage  is  void,  and  thai 
said  notes  are  tainted  with  usury,  and  these  are  the  main  questions 
in  the  case.  It  is  true  that  a  vast  number  of  other  questions  are 
raised,  but  they  are  mainly  technical  and  frivolous.  For  instance, 
the  first  question  raised  (both  in  this  court  and  in  the  court  below) 
is  upon  the  ground  that  the  court  below  allowed  the  plaintiff  to  ask 
O'DriseoU  a  leading  question.  Five  such  questions  are  raised  in  this 
court,  and  seven  such  questions  were  raised  in  the  court  below.  In- 
deed, the  defendants  even  objected  to  the  plaintiff  asking  the  defendant 
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Ayres  a  leading  question^  although  it  was  asked  in  a  legitimate  cross* 
eiamination  of  said  Ayres.  We  have  already  stated  something  of  the 
connection  which  O'DrisooU  had  with  the  transactions  ont  of  which  this 
cause  of  action  arose.  O'Drisooll  was  also  the  attorney  for  Ayres  and 
wife  in  this  case  in  the  court  below.  He  was  called  as  a  witness  for 
the  plaintiff  below.  He  did  not  show  himself  to  be  a  "fast  witness'' 
for  the  plaintiff,  but  on  the  contrary  plainly  showed  himself  to 
*186  be  obviously  the  ^reverse.  Tet  notwithstanding  all  this,  seven 
different  questions  that  were  put  to  him  by  the  plaintiff  were  ob- 
jected to  by  the  defendants  on  the  ground  that  they  were  "leading. ** 
Some  of  them  were  leading ;  but  still  there  was  scarcely  the  remotest 
possibility  that  the  witness  could  be  led,  either  from  inclination  on  his 
part  or  from  inadvertence,  into  testifying  too  favorably  for  the  plain- 
tiff. His  evidence  abundantly  shows  this.  The  court  therefore  did 
not  err  in  permitting  leading  questions  to  be  pnt  to  him.  Indeed,  it 
possibly  woi;ld  have  been  an  abuse  of  judicial  discretion  if  the  court 
had  refused  to  permit  such  questions  to  be  asked. 
.  We  will  now  pass  from  the  many  immaterial  and  unsubstantial 
questions  raised  by  the  defendants  below  to  the  more  material  ones. 
The  whole  of  the  transactions  out  of  which  this  cause  of  action  arose, 
were  carried  on  and  consummated  on  the  part  of  Frobasco  through 
his  agent  Ghalliss.  Therefore,  whatever  came  to  the  knowledge  of 
Challiss,  pending  the  negotiations  for  said  loan,  must  be  presumed  to 
have  come  to  the  knowledge  of  Frobasco.  Notice  to  the  agent  is  no- 
tice to  the  principal,  in  such  a  case,  (Greer  v.  Higgins,  8  Kan.  *519; 
1  Pars.  Cont.  74,)  and  delivery  of  the  notes  and  mortgage  to  Ghalliss, 
was  delivery  to  Frobasco.  Ghalliss  was  really  standing  in  the  place 
of  Frobasco  in  every  particular. 

Were  said  notes  usurious?  Gertainly  they  were.  Only  $1,000 
was  loaned,  although  the  notes  were  given  for  $1,100.  And  while 
ander  our  statutes  the  highest  rate  of  interest  allowed  to  be  contracted 
for  is  only  twelve  per  cent,  per  annum  on  the  amount  of  the  debt  or 
loan,  yet  in  this  case  interest  at  the  rate  of  twelve  per  cent,  per  annum 
was  contracted  for  on  an  amount  greater  than  the  amount  loaned. 
Twelve  per  cent,  interest  on  $1,100  is  more  than  twelve  per  cent,  in- 
terest on  $1,000.  Twelve  per  cent,  interest  on  $1,100  is  equal  to 
thirteen  and  two-tenths  per  cent,  interest  on  $1,000.  In  1871,  when 
these  notes  were  executed,  all  interest  was  forfeited  if  the  par- 
*137  ties  contracted  for  more  than  the  highest  *rate  of  interest  al- 
lowed by  law.  Gen.  St.  526,  c.  51,  §  4.  And  the  laws  in 
force  when  these  notes  were  executed  is  the  law  that  now  governs, 
although  a  subsequent  }aw  rLaws  1872,  p.  284)  has  been  passed  by 
the  legislature.    Jenness  v.  Cutler,  12  Kan.  *600,  *510-*512. 

Is  said  mortgage  void  ?  We  are  reluctantly  compelled  to  answer 
tbis  question  in  the  affirmative.  Mrs.  Ayres  never  executed  said 
mortgage.    She  signed  and  acknowledged  a  paper,  but  this  paper  in 
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legal  effect  was  nothing.  It  was  just  such  a  blank  mortgage  as  may 
be  purchased  at  almost  any  printing  office  for  a  few  ceQts.  At  the 
time  she  signed  and  acknowledged  the  same  she  had  never  heard  of 
Bichard  Frobasco.  -She  did  not  expect  the  mortgage  to  be  so  filled 
up  as  to  make  him  the  mortgagee.  Nor  did  she  expect  to  have  it 
filled  up  so  as  to  make  it  a  security  for  the  payment  of  any  sum  greater 
than  $1,000.  She  expected  to  have  the  mortgage  filled  up  so  as  to 
make  W.  L.  GhalHss  the  mortgagee,  and  so  as  to  secure  the  payment 
of  just  $1,000.  This  it  may  be  said  she  authorized  to  have  done. 
But  even  this  authority  was  given  by  her  only  by  parol.  She  never 
authorized  in  writing  any  portion  of  said  mortgage  to  be  filled  up. 
It  was  therefore  not  her  mortgage,  even  when  filled  up.  An  estate 
in  land  is  usually  transferred  by  deed.  An  interest  in  land  less  than 
an  estate  may  probably  be  transferred  by  a  simple  contract  in  writing. 
But  no  interest  in  land^  if  it  is  to  continue  for  more  than  one  year, 
whether  it  be  an  estate  or  less  than  an  estate,  can  be  transferred  ex- 
cept in  writing  or  by  operation  of  law.  Statute  of  Frauds,  (Gen. 
St.  p.  605,  c.  43,  §  5.)  And  if  the  transfer  is  to  be  made  through  an 
agent,  the  agent  must  be  authorized  in  writing.  Id.  It  is  true,  an 
owner  of  real  estate  may  by  parol  authorize  an  agent  to  make  a  sim- 
ple contract  concerning  such  real  estate  which  will  bind  the  owner 
personally,  (Bottman  v.  Wasson,  6  Ean.  *552;)  but  in  such  a  case 
no  interest  in  the  land  is  transferred  from  the  owner  to  the  agent,  or 

from  the  agent  to  the  person  with  whom  the  agent  contracts. 
*188     No  interest  in  the  land  passes  *from  the  owner  to  any  one, 

and  the  person  with  whom  the  agent  contracts  gets  no  interest 
in  the  land.  If  the  contract  is  broken  by  the  owner,  the  remedy  of 
the  other  party  is  an  action  against  the  owner  personally,  either  for 
the  specific  performance  of  the  contract,  or  for  damages.  There  is  a 
^ast  difference  between  authorizing  an  agent  to  transfer  an  interest 
in  land,  and  authorizing  him  to  make  a  contract  which  will  have  the 
effect  to  compel  the  owner  of  the  land  personally  to  transfer  at  some 
future  time  such  interest.  The  agent  cannot  be  authorized  to  do  tbe 
first  by  parol,  (see  said  section  5  of  the  Statute  of  Frauds,)  but  he  may 
be  authorized  to  do  the  second  by  parol.  Bottman  v.  Wasson,  supra. 
Now,  a  mortgage  of  real  estate,  although  it  may  not  be  technically 
an  estate  in  land,  yet  it  certainly  is  an  interest  in  land.  It  is  in  form 
a  conveyance,  and  is  in  fact  a  lien  that  may  be  paramount  to  any  sub- 
sequent conveyance,  lien,  or  incumbrance.  It  is  an  incipient  and 
conditional  alienation  of  the  estate  that  may  eventually  overturn  and 
destroy  the  homestead  interest  of  the  mortgagor*  and  may  wholly  ab- 
sorb and  swallow  up  every  other  right  or  interest  which  he  may  have 
in  the  mortgaged  premises.  It  is  indefinite  in  its  duration.  It  is 
co-existent  and  co-extensive  with  the  debt  which  it  is  made  to  secure; 
and  nothing  but  the  extinguishment  of  the  debt  will  destroy  it.  In 
the  present  case  one  of  the  notes  which  the  mortgage  was  made  to 
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secare  was  to  ran  two  years  biefore  it  became  due.  Therefore,  ae  a 
mortgage  of  real  estate  creates  an  interest  in  the  land  of  indefinite 
duration,  even  if  Mrs.  Ayres  had  authorized  O'DriscolI  or  her  husband 
hy  parol  to  fill  up  said  blank  mortgage,  as  it  afterwards  was  filled  up, 
the  authority  would  have  been  void.  Upon  this  proposition  the  au> 
thorities  in  the  different  states  are  conflicting;  or  at  least,  the  law 
upon  this  subjeot  is  different  in  the  different  states,  as  shown  by  the 
decisions  thereof.  But  the  great  preponderance  of  authority,  both  in 
this  country  and  in  England,  lays  down  the  doctrine  as  we  have  stated 
ii    See  the  following  authorities:     Bums  v.  Lynde,  6  Allen,  305; 

Preston  v.  Hull,  28  Grat.  600;  People  v.  Organ,  27  111.  27; 
•189    Ingram  v.  ♦Little,  14  Gu.  178;  Upton  v.  Archer,  41  Cal.  85; 

McMurtry  v.  Frank,  4  T.  B.  Hon.  89;  Cummins  v.  Gassily, 
5  B.  Mon.  76;  Williams  v.  Crutcher,  5  How.  (Miss.)  71;  Mosby  v. 
State,  4  Bneed,  824;  Graham  v.  Holt,  8  Ired.  8Q0;  Byers  v.  Mc- 
Clanahan,  6  Gill  &  J.  250 ;  Blood  v.  Goodrich,  9  Wend.  68 ;  12  Wend. 
525;  Worrall  v.  Munn,  5  N.  T.  229,  289;  Gross  v.  State  Bank,  5 
Ark.  25;  Ayres  v.  Harness^  1  Ohio,  368;  Ferminter  v.  McDaniel,  1 
Hill,  (S.  0.)  267. 

Is  Mrs.  Ayres  estopped  from  denying  that  said  mortgage  is  her 
mortgage  ?  We  think  not.  This  case  is  obviously  dissimilar  from 
the  case  of  Enaggs  v.  Mastin,  9  Kan.  *582,  *548,  ei  seq.  It  may  be 
JQBt  as  immoral  for  Ayreis  and  wife  to  claim  that  their  mortgage  is 
void,  ad  it  was  for  Enaggs  and  wife  to  claim  that  their  deed  was  void ; 
bat  still  there  are  distinctions  between  the  two  cases  which  render 
them  very  dissimilar  from  each  other.  The  instrument  in  this  case 
was  not  filled  up  as  Mrs.  Ayres  had  directed  that  it  should  be  filled 
Qp,  while  the  instrument  in  the  other  case  was  filled  up  just  as  Mrs. 
Enaggs  had  directed.  And  the  mortgagee  in  this  case,  through  his 
agent  Challiss,  was  perfectly  cognizant  of  all  the  facts  connected  with 
the  execution  of  the  mortgage  at  the  time  the  mortgage  was  delivered 
to  bim,  and  at  the  time  he  parted  with  his  money,  while  the  grantee 
in  the  other  case  was  wholly  ignorant  of  all  the  irregularities  in  the 
execution  of  said  deed  at  the  time  the  deed  was  delivered  to  him,  and 
at  the  time  he  parted  with  his  money,  and  for  a  long  time  afterwards. 
Both  Mrs.  Ayres  and  Mrs.  Enaggs  enjoyed  the  benefit  of  the  money, 
or  a  portion  thereof,  procured  by  means  of  their  respective  instru- 
ments, and  in  this  respect  only  (so  far  as  any  foundation  for  equitable 
estoppel  is  concerned)  are  the  two  cases  similar.  But  merely  enjoy- 
ing the  benefit  of  money,  procured  irregularly  and  wrongfully,  is  not 
of  itself  a  sufficient  ground  upon  which  to  found  an  equitable  estoppel, 

so  as  thereby  to  make  what  would  otherwise  be  a  void  deed  or 
*190    mortgage  a  valid  instrument.     A  party  invoking  the  aid  of  *es<- 

toppel  must  himself  show  that  he  has  been  vigilant  and  care- 
ful in  the  protection  of  his  own  rights  and  interests.  Where  a  per- 
60Q  negligently  or  knowingly  puts  it  within  the  power  of  Bonm  other 
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person  to  swindle  and  defraud  him,  and  he  is  thereby  swindled  and  de- 
frauded, he  is  generally  allowed  to  suffer  the  consequences  of  his  own 
negligence  and  folly.  Neither  the  courts  nor  the  law  can  undertake 
to  protect  men  of  sound  mind  from  all  the  consequences  of  their  own 
negligence  and  follies.  The  rule  of  estoppel  in  pais  will  be  found 
stated  in  the  case  of  Clark  v.  Coolidge,  8  Kan.  ^189,  ^196.  Mr.  Pro- 
basco  oaght  to  have  said,  through  his  agent  Ghalliss,  when  O'Driscoll 
and  Ayres  desired  to  borrow  said  money  from  him,  and  offered  to  de- 
liver said  mortgage  to  him,  **I  know  that  mortgage  is  void,  as  a  mort- 
gage of  Mrs.  Ayres;  I  will  therefore  not  receive  it.  You  must  furnish 
me  a  better  mortgage  if  you  want  the  money.  ** 

If  said  mortgage  had  been  on  the  property  of  Ayres,  and  on  any 
other  property  than  the  homestead  of  Ayres  and  wife,  it  would  have 
been  valid  as  to  Ayres,  although  void  as  to  his  wife.  But  this  mort- 
gage was  on  the  property  of  Mrs.  Ayres,  and  on  property  occupied  as 
the  homestead  of  herself  and  husband.  Is  the  mortgage  therefor 
valid  as  to  Ayres  (the  husband,)  or  is  it  absolutely  void?  We  think 
it  is  absolutely  void.  Const.  Kan.  art.  15  §  9;  Morris  v.  Ward,  5 
Kan.  *239;  Dollman  v.  Harris,  Id.  *597.  A  mortgage  is  a  contin- 
gent alienation  of  the  mortgaged  premises.  It  is  a  lien  thereon  that 
may  finally  engulf  and  swallow  up  the  whole  estate.  And  such  alien- 
ation can  only  be  effected,  and  the  lien  created,  by  the  joint  consent 
of  the  husband  and  wife.  Const,  art.  15,  §  9,  and  cases  above  cited. 
Now,  as  Mrs  Ayres  did  not  give  her  consent  to  said  mortgage,  it  is 
void  as  to  her;  and  being  void  as  to  her,  it  must  also  necessarily  be 
void  as  to  her  husband,  there  being  no  joint  consent  of  the  hus- 
band and  wife.  This  virtually  leaves  Probasco  without  any  secu- 
rity on  his  notes,  so  far  as  the  case  is  now  presented  to  us.  It  is 
true  that  Challiss  received  from  Ayres  as  collateral  security  two 
*191  other  *notes,  given  by  Lloyd  McNamee  to  Ayres  on  the  pur- 
chase by  McNamee  of  another  portion  of  the  Ayres  homestead, 
which  notes  were  merely  delivered  to  Challiss  without  indorsement. 
McCrum  v.  Corby,  11  Kan.  *465,  M70.  And  as  Ayres  and  wife  had 
never  made  a  deed  to  McNamee  for  the  premises,  Ayres  made  a  deed 
to  Challiss  therefor,  in  order  to  enable  Challiss  to  make  a  deed  to  Mc- 
Namee for  the  premises,  and  then  to  collect  the  McNamee  notes. 
But  as  this  deed  was  executed  by  Ayres  alone,  and  for  a  portion  of 
his  homestead,  it  was  also  void.  And  as  Ayres  aud  wife  now  refuse 
to  make  a  good  deed  to  either  Challiss  or  to  McNamee,  or  to  any  one 
else  on  said  sale  to  McNamee,  said  collateral  security  may  not  be 
worth  very  much.  As  McNamee  was  not  made  a  party  to  this  suit, 
and  as  there  has  not  been  any  sufficient  showing  as  to  whether  Ayres 
and  wife  could  be  compelled  to  make  a  good  deed  for  said  premises 
to  McNamee,  we  cannot  tell  whether  Challiss  and  Probasco  may  have 
said  premises  sold  to  satisfy  the  McNamee  notes  and  the  proceeds 
thereof  applied  in  payment  or  part  payment  of  the  notes  given  by 
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Ayres  to  Frobasoo.  Stevens  v.  Gbadwiok,  10  Ean.  *406.  The  only 
jodgment  that  oould  be  rendered  in  this  case  in-  favor  of  Probasco,  aa 
the  ease  is  no^  presented  to  us,  would  be  a  personal  judgment  against 
William  M.  Ayres  for  the  amount  of  the  first  note,  without  interest. 
Perhaps  however,  upon  a  seoond  trials  with  the  pleadings  amended,, 
and  other  evidence  introduced,  and  other  findings  made,  other  and 
additional  relief  may  be  granted  to  the  plaintiff  Probasco. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  re- 
manded for  a  new  trial. 

EmoiiAN,  G.  J.,  concurring. 

Brewxb,  J.  I  concur  in  all  the  propositions  of  the  syllabus  ex* 
eept  No.  6,  and  also  in  the  reversal  of  the  judgment;  but  it  seems  to 
me,  that  the  principles  of  the  case  of  Swift  v.  Kraemer,  18  Cal.  526, 
are  applicable  here,  and  should  control  the  future  disposition  of  thia 

case. 


THB   CASE   ON   REHE^RINO. 

The  foregoing  opinion  was  filed  January  19, 1875.    A  motion 
*198    *was  made  by  defendant  in  error,  Probasco,  for  a  rehearing. 

Said  motion  was  heard  and  submitted  at  said  term.     Said 
motion  was  argued  oraUy  by  W.  W.  Outhrie,  on  the  part  of  Probasco, 
defendant  in  error. 
The  following  opinion  was  filed  June  29,  1875 : 

Yalentdib,  J.  The  defendant  in  error  moves  the  court  for  a  re» 
bearing  in  this  case.  And  in  his  brief  and  oral  argument  urges  many 
reasons  why  he  thinks  a  rehearing  should  be  granted.  Among  his 
reasons  are  these,  that  the  court  has  mistaken  the  facts  of  the  case; 
the  conrt  has  mistaken  the  law;  the  decision  was  by  a  divided  court; 
the  principal  question  in  the  case  had  been  settled  otherwise,  in  the 
case  of  Enaggs  v.  Mastin,  9  Kan.  *532;  Mrs.  Ayres  by  her  subsequent  i 

Acts  has  ratified  the  mortgage  sued  on,  and  is  now  estopped  from 
claiming  that  it  is  not  her  mortgage,  or  that  it  is  void,  etc.  We  shall 
consider  the  principal  reasons  he  offers  for  a  rehearing,  as  we  pass 
&long.  That  Mrs.  Ayres  executed  nothing  but  an  ordinary  "blank 
mortgage,"  there  is  not  the  slightest  room  for  controversy.  All  the 
eyidence  upon  the  subject,  and  the  findings  of  the  jury,  incontroverti- 
%  flhow  it.  On  December  5,  1871,  O'DriscoU  procured  an  ordinary 
blank  mortgage  and  handed  it  to  E.  W.  Stratton,  the  justice  of  the 
peace  before  whom  the  acknowledgment  was  taken.  Said  justice  then 
took  this  blank  mortgage  to  the  farm  of  Ayres  and  wife,  and  then 
uid  there  took  their  signatures  and  acknowledgment,  and  then  re- 
turned the  blank,  with  merely  said  signatures,  and  the  acknowledge 
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ment  filled  up,  to  O'DriscoU,  at  bis  office  in  Doniphan,  Doniphan 
county.  Mrs.  Ayres  jiever  saw  the  instrument  afterwards.  On  the 
next  day,  December  6th,  Ayres  and  O'DriscoU  went  to  Atchison,  Atchi- 
son county,  when  and  where  the  transactions  out  of  which  this  action 
arose  were  finally  consummated.     They  took  with  them  said  blank 

mortgage.  The  facts  so  far  are  incontrovertible. 
*193  *We  shall  now  quote  from  the  evidence  what  some  of  the  prin- 
cipal witnesses  say  with  regard  to  the  transactions  at  Atchison. 
W.  L.  Ghalliss  among  other  things  testifies  as  follows :  "When  I  first 
saw  the  mortgage,  the  name  ^Bichard  Probasco'  was  not  in  it.  W. 
W.  Guthrie  was  present.  He  was  acting  as  my  attorney.  '  $1,100' 
was  not  in  it.  O'DriscoU  wrote  this.  The  name  of  Bichard  Pro- 
basco  was  written  in  it  afterwards.  Mrs.  Ayres  was  not  present. 
Don't  know  that  Mrs.  Ayres  knew  that  $1,100  was  written  in  it.  All 
was  filled  up  over  the  acknowledgment  except  '  Bichard  Probasco  of 
the  state  of  Maryland,'  'eleyen  hundred  dollars,'  and  'eleven  hundred 
dollars,  payable  in  one  and  two  years  with  interest  at  the  rate  of  12 
per  cent,  per  annum,  ^emi-annually  payable/  I  think  the  word  'his' 
in  the  eighth  line  is  in  Mr.  Guthrie's  handwriting.  Also  the  word 
'two'  in  the  twenty-first  line  of  the  mortgage.  Also  the  letter  'y'  in 
the  twenty-third  line;  and  the  letter  'y'  and  the  word  'his'  in  the 
twenty-fourth  line,  are  in  Mr.  Guthrie's  handwriting,  and  perhaps 
some  other  letters  and  words.  The  words,  'of  the  county  of  Atchison, 
and  state  of  Kansas,'  were  not  stricken  out  of  it  when  I  first  saw  it. 
They  were  stricken  out  afterwards,  I  think,  by  myself.  Mrs.  Ayres  was 
not  present.  I  had  no  authority  from  her  to  change  this  mortgage. 
*  *  *  Bichard  Probasco  lives  in  Maryland.  I  was  acting  as  his 
agent.  Guthrie  wrote  the  words,  'Bichard  Probasco  of  the  state  of 
Maryland,'  in  the  office  on  the  sixth  of  December,  1871,  after  negotia- 
tions for  the  loan  were  effected,  and  papers  filled  np  and  executed. 
'Bichard  Probasco  of  the  state  of  Maryland,'  was  written  in  by  Guth- 
rie, and  the  words  'of  the  county  of  Atchison,  and  state  of  Kansas,' 
were  erased  by  me.  I  first  saw  O'DriscoU  and  Ayres  on  the  sixth  of 
December  about  this  matter,  after  dinner  about  2  o'clock,  when  the 
matter  was  all  arranged.  The  money  was  paid  in  my  office  in  Atchi- 
son. After  negotiations  had  been  concluded,  I  took  the  mortgage  to 
Guthrie  to  be  examined.  He  inserted  the  words,  '  Bichard  Probasco 
of  the  state  of  Maryland,'  and  made  some  other  slight  alterations.  I 
returned  the  mortgage  back  to  O'DriscoU,  and  he  delivered  it  back  to 
me  after  the  money  was  paid,  along  with  the  notes.  '\ 

O'DriscoU  testifies:    **The  mortgage  was  not  after  it  was  filled  up 
ever  sent  back  to  Mrs.  Ayres.     When  I  delivered  it  to  Ghalliss 
*194     it  wa8  ^certainly  in  blank  except  the  acknowledgment,  and  per- 
haps the  date  and  the  signatures/*     [This  has  reference  prob- 
ably to  the  first  delivery  of  the  mortgage  to  ChaUiss.     What  follows 
has  reference  to  the  last  and  final  delivery :]    ''The  name  of  Bichard 
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Probaseo  was  net  in  it  when  I  delivered  it  to  Ghalliss.     The  amount 

^as  pat  in  after  I  made  the  formal  delivery.     It  was  not  passed  back 

to  me  after  the  name  of  Probaseo  was  inserted  in  it.     It  never  oame 

back  to  me.     Ghalliss  took  the  mortgage  with  the  full  knowledge  that 

the  grantee's  name  was  not  in  it.     I  never  directed  Guthrie  to  write 

the  name  in  the  mortgage,  nor  was  it  done  in  my  presence.     »     *     » 

I  never  had  the  mortgage  in  my  hand  after  the  'f  1,100'  was  inserted. 

I  am  not  sore  the  *  $1,100'  was  put  in  after  Ghalliss  went  to  dinner, 

but  I  am  sure  Probasoo's  name  was  not  in  it  while  Ghalliss  was  gone 

to  dinner.    Ghalliss  asked  to  take  the  mortgage  and  have  it  examined 

b;  his  attorney.     After  dinner  he  produced  the  mortgage,  and  laid 

it  on  the  table  with  the  quitclaim  deed.     When  the  notes  were  drawn 

up  and  the  papers  signed,  I  delivered  the  mortgage  not  filled  up  as 

now" 

William  M.  Ayres  testifies :  ^It  [the  mortgage]  has  never  been 
in  my  hands  nor  under  my  control  since  it  was  taken  from  my  house 
by  Stratton.  This  mortgage  was  never  under  my  control  after  ac- 
knowledgment by  Stratton.  Don't  know  who  filled  up  the  mortgage. 
Don't  think  I  ever  saw  it  after  acknowledgment." 

From  the  circumstances  of  the  ease  we  would  think  that  Ayres 
must  have  at  least  seen  the  outside  of  the  mortgage  after  the  acknowl- 
edgment was  taken;  that  he  most  have  been  informed  as  to  what  it 
contained  after  it  was  filled  up,  and  that  he  must  have  assented  to 
it.  The  evidence  however  is  conclusive  that  Mrs.  Ayres  never  saw 
the  mortgage  after  her  acknowledgment  was  taken  at  her  house  by 
Stmtton,  the  justice.  Mr.  Guthrie  did  not  testify  in  the  case.  There 
ifl  no  pretense  that  Mrs.  Ayres  ever  in  writing  authorized  any  person 
to  fill  np  said  blank  mortgage.  There  is  no  pretense  that  she  ever 
in  any  way  authorized  any  person  except  O'Driscoll  to  fill  it  up.  The 
evidence  is  positive  that  she  did  not  authorize  her  husband  to  do  so. 
And  the  only  authority  that  O'Driscoll  got  is  shown  merely  by  infer- 
ence and  implication. 
*195  *Mr8.  Ayres  testifies :  '^I  never  gave  O'Driscoll  any  authority 
to  fill  up  this  mortgage  over  my  name ;  never  had  any  talk 
with  him  or  Ghalliss." 

The  evidence,  however,  would  seem  to  show  that  Mrs.  Ayres  un- 
derstood that  said  blank  mortgage  was  to  be  so  filled  up  as  to  make 
it  a  mortgage  to  William  L.  Ghalliss  on  her  property  to  secure  a  loan 
from  Ghalliss  for  f  1,000,  with  interest  at  the  rate  of  15  per  cent,  per 
annum;  that  O'Driscoll  was  to  negotiate  and  secure  the  loan,  and 
that  she  signed  and  acknowledged  said  blank  mortgage  with  that 
understanding.     This  was  probably  sufiicient  for  the  jury  to  find, 
as  they  did,  that  O'Driscoll  had  authority  from  her  to  fill  up  said 
blank  mortgage  as  she  understood  it  was  to  be  filled  up.     But  the 
inryalBo  found  that  O'Driscoll  did  not  negotiate  the  loan.     This 
finding,  however,  is  as  we  think  against  the  evidence.     But  what- 
ever authority  Ifos.  Ayres  may  have  given,  she  never  either  in  writ- 
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ing  or  by  parol  or  otherwise  gave  any  authority  to  O'Driscoll  or  to 
any  one  else  to  fill  up  said  blank  mortgage  as  it  was  finally  filled  up 
by  O'DrisooU,  Gballiss,  and  Guthrie.  These  persons  filled  up  the 
blanks  so  as  to  make  the  instrument  a  mortgage  to  a  different  per- 
son from  what  Mrs.  Ayres  intended  it  should  be,  to  make  it  secure  a 
greater  amount  of  money  than  she  intended^  and  so  as  to  make  the 
money  actually  received  draw  a  greater  rate  of  interest  than  she  in- 
tended. (The  interest  on  $1,000  for  one  and  two  years  at  12  per 
cent,  per  annum  with  $100  added  as  a  bonus  is  more  than  the  in- 
terest on  $1,000  at  15  percent,  per  annum.)  And  it  was  even  dated 
back  five  days  before  she  signed  and  acknowledged  the  same,  for 
what  reason  is  not  fully  disclosed.  The  notes  which  the  mortgage 
purports  to  secure  were  not  in  existence  when  this  instrument  was 
signed  and  acknowledged.  Nor  were  they  in  existence  until  Decem- 
ber 6th.  Tet  they,  as  well  as  the  mortgage,  were  dated  back  to  De< 
cember  1st.    But  the  persons  who  filled  the  blanks  in  said  mortgage 

not  only  filled  the  blanks,  but  they  also  erased  portions  of  what 
'^196    the  instrument  actually  contained  when  it  was  signed  *and 

acknowledged.  For  this  they  had  no  authority  from  Mrs. 
Ayres.  They  actually  altered  a  portion  of  the  instrument  without 
any  authority  whatever  from  Mrs.  Ayres.  The  evidence  of  Challiss 
above  quoted  shows  this.  The  delivery  of  the  mortgage  was  also  un- 
authorized. Mrs  Ayres  never  consented  that  Probasco  should  ba  her 
mortgagee.  She  never  consented  that  the  mortgage  should  be  deliv- 
ered to  him.  And  therefore,  as  the  delivery  to  him  was  unauthor- 
ized by  her,  the  delivery  was  wholly  void  as  to  her.  There  is  no 
evidence  showing  that  Mrs.  Ayres  ever  knew,  until  she  was  so  in- 
formed by  the  commencement  of  this  suit,  that  said  instrument  was 
in  fact  filled  up  in  a  different  manner  from  what  she  expected  it  would 
be  filled  up  when  she  signed  and  acknowledged  the  same,  or  that  it 
was  in  fact  delivered  to  a  different  person  as  mortgagee  from  the  one 
^he  expected  it  to  be  delivered  to  when  she  signed  and  acknowledged 
it.  There  is  no  evidence  showing  thatr  she  ever  had  the  possession  or 
control  of  any  of  the  money  procured  by  virtue  of  said  mortgage,  but 
on  the  contrary  the  reverse  is  shown.  There  is  no  evidence  showing 
that  her  husband  took  home  even  the  smallest  portion  of  said  money, 
or  that  he  even  had  it  to  take  home  when  he  left  Atchison,  or  that 
she  ever  saw  any  portion  of  the  same;  but  on  the  contrary,  the  evi- 
dence tends  to  show  that  be  expended  nearly  all  of  it  in  Atchison  be- 
fore be  left,  and  that  she  never  saw  any  portion  of  the  same.  A 
large  portion  of  said  money  was  however  probably  expended  in  pay- 
ing off  a  judgment  which  was  probably  a  lien  on  the  land  covered  by 
said  mortgage,  and  to  that  extent  Mrs  Ayres  received  the  benefit  of 
said  money.  But  this  benefit  she  received  involuntarily.  The  bene- 
fit was  conferred  upon  her  before  she  knew  that  the  loan  was  finally 
consummated,  or  that  the  money  was  procnred.  The  money  was 
paid  to  discbarge  said  judgment  before  her  husband  left  Atchison. 
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Under  these  oireamBtances  it  can  hardly  be  said  that  Mrs.  Ajres  rati- 
fied said  mortgage  after  it  was  finally  filled  up,  or  that  she  is  now 
*197  estopped  from  denying  that  the  same  is  her  mort*gage.  She 
ooald  hardly  ratify  a  thing  that  she  did  not  know  existed,  and 
can  hardly  be  estopped  by  acts  which  she  never  performed,  and  upon 
whieh  the  other  party  never  acted.  As  we  have  before  stated,  there 
is  no  e?idence  showing  that  Mrs.  Ayres  ever  beforehand  authorized 
said  mortgage  to  be  filled  up,  as  it  was  in  fact  filled  up,  or  ever  after- 
wards knew  that  the  same  was  so  filled  up,  or  ever  knew  that  it  was 
delivered  to  Probasco  as  the  mortgagee,  or  ever  performed  an  act 
which  could  be  construed  into  a  ratification  of  the  instrument;  and 
Probasco  through  his  agent  had  full  knowledge  that  the  mortgage 
was  executed  merely  in  blank,  and  in  the  manner  in  which  it  was 
executed.  As  to  estoppel,  see  Big.  Estop.  480;  5  U.  S.  Dig.  (1st 
Series)  446  et  seq.,  and  oases  there  cited. 

There  is  such  an  obvious  distinction  between  this  case  and  the  case 
of  Enaggs  v.  Mastin,  9  Kan.  *532,  that  we  do  not  think  it  is  neces- 
sary for  us  to  point  out  the  distinctions  further  than  we  have  already 
done  in  the  original  opinion  in  this  case.  See  opinion  in  the  Enaggs 
Case,  9  Kan.  *548.  But  even  if  there  were  no  distinction  between 
the  two  cases,  still,  as  the  mortgage  in  this  case  was  executed  Decem- 
ber 6, 1871,  and  the  case  of  l^aggs  v.  Mastin  w^s  not  decided  till  ' 
Jane  4,  1872,  we  hardly  suppose  that  Probasco  or  his  agent  was  very 
badly  misled  by  that  decision  when  said  mortgage  was  executed. 
We  have  no  doubt,  however,  of  the  correctness  of  that  decision. 

It  is  claimed  that  Mrs.  Ayres  cannot  show  title  in  herself  to  the 
mortgaged  premises.  The  mortgage  purports  to  be  a  joint  mortgage 
on  the  part  of  Ayres  and  his  wife.  It  does  not  purport  to  show  that 
the  title  to  the  premises  is  in  one  any  more  than  in  the  other;  and 
the  pleadings  do  not  show  in  whom  the  title  is.  They  merely  show 
that  the  land  is  in  the  possession  of  both  and  their  family,  and  is  oc- 
cupied and  claimed  by  both  as  their  homestead.  Now,  a  rule  in 
such  a  case  that  would  exclude  Mrs.  Ayres  from  showing  title 
*198    in  herself  would  also  exclude  *Ayres  from  showing  title  in  f: 

himself,  and  therefore  virtually  exclude  both  from  showing  title.  ^ 

Bat  it  in  fact  makes  no  difference  in  whom  the  title  is,  so  that  it  is 
in  one  or  the  other,  or  in  both.  A  mortgage  of  the  homestead,  without 
the  joint  consent  of  the  husband  and  wife  is  void,  without  regard  to 
whether  one,  or  the  other,  or  both,  holds  the  title.  Const,  art.  15,  § 
9;  Morris  v.  Ward,  5  Kan.  ♦239;  Dollman  v.  Harris,  6  Kan.  *597. 
We  suppose  that,  from  the  pleadings  and  mortgage,  the  title  would 
^  presumed  to  be  in  both  jointly,  but  the  evidence  showed  that  it 
wagb  Mrs.  Ayres. 

The  judgment  of  the  court  below  was  reversed  in  this  court  by  a 
unanimous  court.  Whether  the  court  would  agree  upon  all  the  ques- 
tiona  that  may  eventually  be  raised  in  the  case  is  not  now  known, 
for  myself,  however,  I  would  say  that  I  am  inclined  to  think  that 
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whenever  a  person  advances  money  with  the  consent  of  the  owner  of 
a  homestead  to  extinguish  some  lien  upon  the  homestead,  with  the 
understanding  of  the  parties  that  the  person  so  advancing  the  money 
shall  acquire  a  lien  upon  the  homestead,  such  person  will  in  equity 
acquire  such  lien  to  the  extent  of  the  money  so  advaifced  and  so  nsed  to 
extinguish  such  first-mentioned  lien,  notwithstanding  the  instrument 
intended  by  the  parties  to  create  the  lien,  in  favor  of  the  party  ad- 
vancing the  money,  or  to  be  evidence  of  such  lien,  may  be  void.  The 
prior  liens  on  the  Ayres  homestead  that  were  extinguished  with  the 
money  obtained  from  Probasco  are  so  indefinitely  shown  by  the  record 
and  proceedings  in  this  case  that  we  cannot  now  render  any  judg* 
ment'  with  regard  to  them.  They  are  in  fact  so  indefinitely  and  ob- 
scurely shown  that  it  would  hardly  be  proper  for  us  to  even  intimate 
any  opinion  concerning  them.  What  we  have  said  in  this,  and  in  the 
original  opinion,  with  regard  to  them  is  founded  merely  upon  infer- 
ences drawn  from  vague  portions  of  the  record;  and  while  the  facts, 
as  we  have  stated  them,  are  probably  not  more  favorable  to  Probasco 
than  the  facts  really  are,  yet  we  have  stated  them  more  favorably  to 
him  than  the  record  would  really  warrant.  From  what  we 
*199  have  already  stated  it  ^follows  that  a  rehearing  in  this  case 
cannot  be  granted;  and  the  judgment  as  heretofore  rendered 
in  this  court  must  remain  as  it  is. 

A  final  judgment  cannot  be  ordered  to  be  rendered  upon  the  find- 
ings of  the  jury  as  they  now  stand,  because  neither  party  is  entirely 
satisfied  with  the  findings.  Some  of  the  findings  are  without  evidence, 
and  some  of  them  are  against  the  evidence;  and  many  exceptions 
were  taken  during  the  trial.  The  ends  of  justice  could  probably  be 
better  subserved  by  a  new  trial  upon  the  mei^its,  with  an  opportunity 
of  getting  all  the  facts  more  properly  before  the  court.  We  have  ex- 
amined all  the  authorities  cited  by  counsel  for  Probasco,  and  not  one 
of  them  is  in  conflict  with  the  decision  as  rendered  in  this  ease.  It 
is  possible  that  some  of  them  are  in  conflict  with  the  fifth  proposition 
stated  in  the  syllabus.  But  even  if  that  proposition  is  not  good  law, 
still  this  case  must  be  decided  just  as  it  has  been  decided.  It  was 
not  really  necessary  in  this  case  that  we  should  have  decided  said 
fifth  proposition  of  the  syllabus,  and  hence  what  is  said  therein,  and 
the  corresponding  portion  of  the  original  opinion,  may  be  treated 
merely  as  dictum.  But  as  the  great  weight  of  authority  both  in  Eng* 
land  and  in  this  country,  and  our  own  statutes,  (Gen.  St.  505,  §  5,) 
are  in  favor  of  that  proposition,  it  will  not  be  very  safe  for  any  one  to 
act  as  though  it  was  not  the  law.  The  strongest  decision  in  favor  of 
Probasco  cited  by  counsel  is  the  case  of  Van  Etta  v.  Evenson,  28 
Wis.  33.  The  Wisconsin  court,  however,  seems  to  have  had  but  very 
few  of  the  numerous  authorities  upon  the  question  before  them,  al- 
though they  seem  to  suppose  they  had  all  of  them ;  and  they  labored 
under  the  erroneous  belief  that  the  weight  of  authority  was  with  their 
decision.     And  from  the  briefs  of  counsel,  and  the  opinion  of  the 
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eoort,  in  that  case,  it  would  seem  that  they  have  no,  snoh  statute  in 
Wisconsin  upon  the  subject  as  we  have  in  this  state,  as  no  such  statute 
was  referred  to  by  either  court  or  counsel.     We  suppose,  how- 
'200    ever,  that  they  have  the  statute,  and  that  they  ^merely  over- 
looked it.^    But  whether  that  decision  is  right  or  wrong,  it  does 
not  decide  this  case. 
Motion  overruled. 
(All  the  justices  concurring.) 

Note  of  Hon.  W.  C.  Webb,  State  Eeporter. 

Upon  the  filing  of  the  foregoing  opinion  denying  a  rehearing,  and  the  re- 
manding the  case  to  the  Doniphan  district  court,  Pi*obasco,  at  the  March  term, 
1875,  of  said  district  court,  disroissed  his  action  to  foreclose  snid  mortgage, 
so  far  as  he  could.  The  defendants  (Ayres  and  wife)  insisted  that  the  action 
should  be  retained  as  to  the  affirmutive  relief  claimed  by  them  in  their  answers, 
(to-wit,  that  said  pretended  mortgage  should  be  adjudged  to  be  void,  and  be 
surrendered  up  to  be  canceled,  and  that  the  record  thereof  be  satisfied.)  The 
action  thereupon  proceeded  to  trial,  and  judgment  upon  the  issue  joined  by 
the  defendants'  answers  and  plaintiff's  reply,  and  the  district  court  rendered 
judgment  in  favor  of  Ayres  and  wife,  setting  aside  and  canceling  the  mort- 
gage of  Probasco. 
Upon  dismissing  his  action  in  the  Doniphan  district  court,  as  above 

stated,  Probasco  commenced  an  action  in  the  circuit  court  of  the  United 
*201    ^States  for  the  district  of  Kansas  to  foreclose  his  said  mortgage.    Ayres 

and  wife  answered,  setting  up  two  defenses — First,  that  the  mortgage 
was  void,  as  to  which  they  stated  the  facts  regarding  the  execution  and  de- 
liyeryof  said  mortgage  in  blank;  and  for  sl  second  defense  the  defendants 
pleaded  the  judgment  of  the  Doniphan  district  court,  decreeing  said  mortgage 
to  be  null  and  void,  in  bar  of  the  action,  and  set  out  a  transcript  of  the  rec- 
ord in  the  case  of  Probasco  v.  Ayres  and  others  in  said  Doniphan  district 
court.  At  the  November  term,  1875,  of  the  United  States  circuit  court. 
Judge  Dillon,  circuit  judge,  decided  that  the  judgment  of  the  Doniphan 
district  court,  even  if  erroneous,  could  not  be  reviewed  by  him,  and  that  as 
the  final  judgment*of  a  court  of  competent  jurisdiction  it  w^  a  bar  to  the 
action  brought  by  Probasco  in  the  circuit  court  to  foreclose  said  mortgage. 

^NoTB  or  Hon.  W.  G.  Webb,  Statb  RspoBTnu 

The  following  Is  the  section  of  the  Kansas  Statute  of  Frauds,  referred  to  by  the 

c(iurt: 

"Sec.  5.  No  leases,  estates,  or  interests,  of,  in,  or  out  of  lands,  exceeding  one  year  in 
aoratioD,  shall  at  any  time  hereafter  be  assigned  or  granted,  unless  it  be  by  aeed  or 
note  tn  tmttn^,  $ianed  by  the  party  so  assigning  or  granting  the  same,  or  their  agents 
thereanto  lawfully  authorized  by  wriiing,  or  by  act  and  operation  of  law."  Gen.  St.  1868, 
P'505. 

The  following  la  the  corresponding  section  of  the  Wisconsin  Statute  of  Frauds, 
to- wit: 

"Sec.  8.  No  estate  or  interest  In  lands,  other  than  leases  for  a  term  not  exceeding 
one  year,  nor  any  trust  or  power  over  or  concerning  lands,  or  in  any  manner  relating 
thereto,  shall  hereafter  be  created,  granted,  assigned,  surrendered,  or  declared,  unless 
°y  act  or  operation  of  law,  or  by  deed  or  conveyance  in  writingf  iubscnbed  by  the  party 
creating  granting,  assigning,  surrendering,  or  declaring  the  same,  or  by  his  lawful 
•gejJt  thereunto  authorised  hy  wriHng."    Rev.  St.  Wis.  1858.  p.  613;   2  Tayl.  St.  p. 

<»F°k^  this  section  the  supreme  court  of  Wisconsin  held  in  Smith  v.  Clarke,  7  Wis.  551, 
^^hat  an  assignment  of  a  school-land  certificate  tn  blanks  was  void.  In  Vliet  v.  Camp, 
^^.y29.l98»it  was  held  that  a  warrant  of  attorney  to  confess  judgment  upon  a  note, 
viuch  described  the  note  as  to  makers,  date,  amount,  and  rate  of  interest,  and  name  oi 
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1«  Amendments:  Amending  Petition:  Changing  the  Action.  Where 
a  plaintiff  files  his  petition  setting  up  that  he  is  in  possession  of  certain 
real  estate,  that  he  holds  the  equitable  title  thereto,  that  the  defendant 
holds  the  legal  title  thereto,  but  that  he  holds  it  in  trust  for  the  plaintiff, 
and  asks  to  have  the  defendant  compelled  to  convey  the  legal  title  to  him- 
self, the  court  does  not  err  by  allowing  him  to  amend  his  petition  so  as  to 
make  it  an  ordinary  petition  in  an  action  to  quiet  title  to  the  same  land 
and  against  the  same  defendant.^ 

2.  Trust:  Legal  Title  Acquired  by  Fraud.  Where  the  defendant,  by 
false  and  fraudulent  representations,  obtained  a  deed  of  conveyance  from 
the  plaintiff,  but  never  paid  anything  for  the  property  conveyed,  and  the 
plaintiff  afterwards  placed  the  defendant  in  as  good  a  condition  as  he  was 
before  the  conveyance,  and  in  the  same  condition,  it  is  not  error  for  the 
court  to  hold,  when  asked  to  do  so  by  the  plaintiff,  that  the  defendant 
holds  the  legal  title  to  the  property  conveyed  in  trust  for  the  plaintiff,  and 
to  render  judgment  infavor  of  the  plaintiff  for  the  title  to  said  property.^ 

fS.  Conveyances :  Consideration.  The  consideration  of  any  deed  may  be 
inquired  into,  not  for  the  purpose  of  invalidating  the  deed,  but  for  the 
purpose  of  ascertaining  rights  founded  upon  the  particular  consideration, 
and  upon  other  extrinsic  circumstances.J^ 

attorn^,  but  which  warrant  when  executed,  was  in  blank  as  to  the  pajfeet  named  in 
the  note,  but  was  properly  filled  by  the  attorney  named  before  oonfessing  the  Jadement, 
waa  valid,  and  the  judgment  rightly  confessed.  The  case  as  reported  shows  that  the 
note  itself t  containing  the  names  of  the  payees,  was  written  on  the  same  sheet  of  paper 
AS  the  warrant  of  attorney.  The  point  was  not  raised,  that  th  e  authority  of  the  attomer 
CO  fill  the  blank  was  not  tn  writing.  It  was  claimed  on  the  one  side  that  hlling  the  blank 
ina  a  materioU  alteration  of  a  written  instrument,  and  on  the  other  that  it  was  an  tmrno- 
efial  alteration.  In  Van  Etta  v.  Bvenson,  28  Wis.  33,  (cited  in  the  text  by  counsel  for  de- 
fendant in  error,  and  referred  to  in  the  opinion,)  the  facts  are  these:  One  Hegg  had  ne- 
gotiated with  an  agent  for  a  loan  of  money  for  himself,  but  did  not  know  the  name  of 
the  principal.  He  made  his  note  which  was  signed  by  himself  and  by  bis  stepftither, 
Bvenson,  complete  in  all  respects  except  as  to  the  name  of  the  payee,  which  was  left 
blank.  A  mortgage  to  secure  said  note  was  made  by  Evenson  and  wife,  complete  in 
all  respects  except  as  to  the  name  of  the  mortgagee,  which  was  left  blank.  The  mort- 
gage was  delivered  to  Hegg  to  be  used  by  him  as  security  for  the  money  to  be  obtained 
on  said  note.  He  took  the  note  and  mortgage  to  the  agent,  where  he  learned  the  prin- 
cipaVs  name,  (Van  Etta,)  which  he  then  and  there  inserted  as  payee  and  mortgagee. 
Evenson  afterwards  claimed  that  the  mortgage  was  void.  The  courit  said,  (28  Wis.  37:) 
"  The  only  Question  of  law  in  the  case  is  as  to  the  authority  of  Hegg  thus  to  fill  the 
blanks,"  ana  that  while  it  did  not  appear  that  Evenson  *'  directly  or  expressly  anthor- 
ized  Hegg  to  insert  the  name  of  the  plaintiflPor  of  any  particular  person,"  yet  "his  au- 
thority to  do  so,  if  it  existed,  is  to  be  implied  from  the  facts  and  circumstances  of  the 
execution  and  delivery  of  the  papers,"  from  which  such  "  intention  "  of  Evenson  "u 
clearly  manifested ;"  and  following  the  case  of  Vllet  v.  Gamp,  suprOf  the  court  held  that 
"  the  subsequent  insertion  of  the  name  of  the  payee  and  mortgagee  by  Hegg  waa  a  valid 
execution  of  an  implied  authority  that  the  same  should  be  so  inserted  by  him."  In 
the  case  in  this  court  (Ayres  v.  Probasco)  the  "  mortgage  "  was  in  blank  as  to  the  land  it- 
self, the  amount  loaned,  the  rate  of  interest,  date  of  the  note,  and  day  of  payment,  as 
well  as  to  the  name  of  the  mortgagee,  when  signed  by  Ayres  and  wife. 

^See  Foote  v.  Sprague,  18  Ean.  *155,  and  note. 

'See  the  cases  in  the  notes  to  the  following  cases:  Tatge  y.  Tatge,  26  N.  W. 
Rep.  598;  Harris  ▼.  Harris,  8  Pac.  Rep.  9;  Merwitz  v.  Floring,  8  N.  B.  Rep.  584; 
fraudulent  representations,  see  note  to  Mills  v.  Collins,  25  N.  W.  Rep.  113;  as  to 
fraudulent  and  voluntary  convey ances,  see  the  references  to  Ayres  y.  Probasco, 
ante,  *175,  note  2. 

•Parol  evidence  to  explain  writing,  see  Morrall  ▼.  Waterson,  7  Kan.  128,  and 
note. 
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Error  from  Jefferson  district  ooort. 

Action  by  defendant  in  error  to  establish  a  imsty  and  compel  plain* 
tiS  in  error  to  reconvey.  The  land  in  controversy  was  a  fractional 
quarter  section  in  Jefferson  county.  By  amendment  of  the  petition 
the  action  was  converted  into  an  action  to  quiet  title.  It  appeared 
from  evidence  that  in  1861  the  defendant  in  error  was  the  owner  in 
fee  of  the  land  in  question,  and  he  then  and  ever  since  has  occupied 
the  same  with  his  family  as  a  homestead;  that  he  conveyed  said  land 
to  plaintiff  in  error,  his  son,  by  deed,  in  February,  1863.  Trial  at 
the  May  term,  1870.     The  decree  is  as  follows : 

"This  cause  having  been  duly  heard,  and  the  findings  of  the  court 
having  been  filed,  whereby  the  court  finds  for  the  plaintiff  and  against 
the  defendant,  now,  therefore,  on  motion  of  the  plaintiff,  it  is  adjudged 
aod  decreed  that  the  said  Jesse  Newell  is  the  owner  and  in  posses- 
sion of  the  land  and  premises  described  in  the  pleadings  herein,  to- 
wit,  [describing  the  land;]  and  it  is  further  adjudged  and  de- 
*203  creed  that  all  claims  of  the  defendant,  Abraham  Newell,  to  *said 
land  and  premises  be  henceforth  held  for  naught,  and  that  the 
said  defendant  be  former  enjoined,  restrained,  and  forbidden  from 
making  any  sale,  conveyance,  or  incumbrance  of  said  land  and  prem- 
ises, or  any  part  thereof,  except  such  as  is  directed^by  this  judgment; 
and  that  said  defendant,  within  thirty  days  from  this  date,  make,  ex- 
ecute,  acknowledge,  and  deliver  to  the  said  plaintiff,  Jesse  Newell,  a 
deed  conveying  any  and  all  interest  of  said  Abraham  Newell  in  said 
land  and  premises,  with  the  appurtenances  thereof,  to  the  said  Jesse 
Newell;  and  in  case  the  said  defendant  fails  to  make  said  conveyance, 
as  required  by  this  judgment,  then  this  judgment  or  decree  shall  stand 
and  operate,  both  at  law  and  in  equity,  as  such  conveyance,  and  shall 
have  the  same  operation  and  effect  as  if  said  conveyance  had  been 
executed  conformably  to  this  judgment.  li  is  further  considered  and 
adjudged  that  the  plaintiff  recover  of  and  from  the  defendant  his  costs 
in  this  action,  to  be  taxed.'' 

J.  B.  Johnson  and  J.  Safford,  for  plaintiff  in  error. 

John  W.  Day,  Clough  d  Wheat,  and  Ross  Burns,  for  defendant  in 
error,  contended  that  there  was  no  error  in  permitting  the  filing  of 
the  amended  petition,  and  cited  section  140  of  the  Civil  Code ;  Smith 
V.  Palmer,  6  Gush.  519;  Swan  v.  Nesmith,  7  Pick.  220;  Merrill  v. 
Rnssell,  12  N.  H.  74;  Carbaga  v.  Seeger,  17  Pa.  St.  518;  3  Estee, 
PI.  293,  298.  •  They  also  contended  that  as  the  property  was  conveyed 
to  plaintiff  in  error  in  trust,  to  hold  as  agent,  and  to  sell  to  pay  debts, 
etc.,  those  debts  having  been  paid,  he  should  now  reconvey, — citing 
Morri8  v.  Nixon's  Ex'rs,  1  How.  126 ;  Baldwin  v.  Peet.  22  Tex.  70S; 
Hidden  V.  Jordan,  21  Cal.  93;  Sheriff  v.  Neal,  6  Watts,  540;  and 
parol  evidence  is  admissible  to  show  that  said  conveyance  was  in  trust 
for  payment  of  the  debts,  etc.  Jackson  v.  Lodge,  36  Cal.  28;  Con- 
way's Ex'rs  V.  Alexander,  7  Cranch,  238;  NicoU  v.  Huntington's 
Trustees,  1  Johns.  Ch.  167;  Hayworth  v.  Worthington,  5  Blackf.  361 ; 
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Babcock  v.  Wyman,  19  How.  299;  Hill, Trustees,  (8d  Am.  Ed)  165, 
(original  Ed.  107,  108.)  If  it  is  contended  that  Jesse  Newell  con- 
vejed  the  premises  in  controversy  to  Abraham  Newell  with  intent  tc 

binder,  delay,  and  defraud  his  creditors,  the  answer  is  that  as 
*204     the  property  conveyed  was  the  homestead  of  said  Jesse,  ^and 

not  subject  to  levy  and  sale  under  execution,  it  was  no  fraud 
upon  creditors  to  thus  convey  said  property.  Section  9,  art.  15, 
Const.;  Gusic  v.  Douglas,  3  Kan,  *123;  Benz  v.  Hines,  Id.  *390; 
Dreutzer  v.  Bell,  11  Wis.  114;  Glezen  v.  Bood,  4  Mete.  490;  1  Story, 
Eq.  Jur.  §  367;  Leslie  v.  Joyner,  2  Head,  514. 

Valentine,  J.  Jesse  Newell  was  plaintiff  in  the  court  below  and 
Abraham  Newell  was  defendant.  The  principal  object  of  the  action 
was  to  obtain  a  judicial  determination  that  the  plaintiff  had  a  better 
right  to  a  certain  piece  of  real  estate  than  the  defendant,  and  to  ob- 
tain a  decree  in  favor  of  the  plaintiff  for  the  title  thereto.  The  plain- 
tiff filed  his  petition  setting  up  that  he  was  in  the  possession  of  said 
real  estate,  that  he  held  the  equitable  title  thereto,  that  the  defend- 
ant held  the  legal  title  thereto,  but  that  he  Ueld  it  in  trust  for  the 
plaintiff,  and  asked  to  have  the  defendant  compelled  to  convey  the 
legal  title  to  himself.  The  defendant  answered,  and  the  plaintiff  re- 
plied. The  plaintiff  then,  with  leave  of  the  court,  amended  his  peti- 
tion so  that  the  action  was  really  converted  into  an  action  to  quiet 
the  title  to  said  premises  in  favor  of  the  plaintiff  and  against  the  de- 
fendant. The  defendant  excepted  to  the  ruling  of  the  court  allowing 
said  amended  petition  to  be  filed,  and  now  assigns  the  same  for  error. 
We  perceive  no  error,  however,  in  such  ruling. 

The  defendant  afterwards  answered  to  said  amended  petition,  and 
the  plaintiff  replied.  The  parties  then  proceeded  to  trial  before  the 
court  without  a  jury.  The  court  made  special  findings  of  fact  and 
of  law.  The  most  of  the  findings  of  fact  are  unquestionably  sus- 
tained by  the  evidence.  All  of  them  are  sustained  by  some  evidence. 
And  not  one  of  them  so  lacks  evidence  to  sustain  it  that  we  can  set 
it  aside  or^ant  a  new  trial  therefor.  It  seems  from  the  record  that 
Jesse  Newell,  the  plaintiff,  is  the  father  of  Abraham  Newell,  the  de- 
fendant ;  that  in  1861  the  plaintiff  was  in  debt ;  that  he  was  about 
to  enter  the  military  service  of  the  United  States ;  and  that  he 
*205  desired  before  doing  *so  to  make  some  provision  for  the  pay- 
ment of  his  debts.  He  finally  conveyed  some  or  all  of  his 
property,  real  ahd  personal,  to  his  son  Abrahami  with  the  parol  under- 
standing and  agreement  that  Abraham  would  sell  a  sufficient  amount 
thereof  to  pay  said  debts,  and  would  then  reconvey  the  balance  thereof 
to  his  father.  Some  of  said  property  was  sold,  and  with  the  proceeds 
thereof,  and  with  money  obtained  by  the  plaintiff,  all  of  said  debts 
were  paid.  The  property  in  controversy  was  a  portion  of  the  prop* 
erty  conveyed  by  the  plaintiff  to  the  defendant.  The  property  in 
controversy  was  at  the  time  it  was  so  oonveyecl«  and  has  been  ever 
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since,  in  the  possession  of  the  plain tifiF,  and  oocupied  by  himself  and 
family,  as  a  homestead.  No  part  of  the  same  was  sold  'to  pay  said 
debts,  and  the  legal  title  thereto  still  remains  in  the  defendant.  And 
altliongk  the  defendant  should  now  reconvey  the  title  to  said  property 
to  his  father,  in  accordance  with  their  parol  agreement  and  under- 
standing, yet  he  refuses  to  do  so,  and  claims  the  property  as  his  own. 
The  coart  below,  among  other  things,  found  as  follows : 

"(9)  That  the  defendant,  Abraham  Newell,  fraudulently  and  de- 
Bignedly  induced  plaintiff,  by  false  and  fraudulent  representations  that 
he  woald  faithfully  act  as  agent  of  said  plaintiff,  to  execute  to  him 
the  Boid  conveyance  of  the  land  in  controversy,  with  the  fraudulent 
intent  not  to  reconvey  said  land  to  said  plaintiff,  as  was  then  and  there 
agreed  upon  between  them  as  aforesaid. 

"(10)  That  the  defendant,  Abraham  Newell,  at  the  time  of  the  ex- 
ecution of  the  conveyance  aforesaid  by  plaintiff  to  him,  said  de- 
fendant, received  said  conveyance  and  excepted  said  agency  with  the 
fraadnlent  intent  and  design  of  retaining  said  land  as  his  own,  and 
with  the  fraudulent  intent  not  to  reconvey  said  land  to  said  plaintiff, 
as  was  then  and  there  agreed  between  them  as  aforesaid./' 

Now,  as  the  defendant  obtained  said  conveyance  from  the  plaintiff 
by  false  and  fraudulent  representations,  we  suppose  we  should  hold 
the  same  void  as  between  the  parties  when  asked  to  do  so  by  the  in- 
nocent party ;  for  fraud  vitiates  everything  it  touches.  Or  at  least 
we  should  hold  that  the  party  who  obtained  the  conveyance 
*206  fraudulently  holds  the  legal  *title  to  the  property  in  trust  for 
the  other  party,  and  should  surrender  the  same  whenever  called 
upon  to  do  so  by  such  other  party.  The  defendant  holds  nothing  but 
the  bare  naked  legal  title.  He  never  had  possession  of  the  property. 
He  never  paid  anything  for  it.  The  debts  of  the  plaintiff  have  all 
been  paid.  And  the  defendant  has  been  amply  paid  for  all  his  serv- 
ices for  the  plaintiff.  It  is  true  the  defendant  gave  his  promissory 
notes  for  the  property  at  the  time  the  conveyance  was  made.  But  it 
was  understood  and  agreed  between  the  parties  that  the  notes  should 
never  be  paid,  and  they  never  have  been  paid,  but,  on  the  contrary, 
they  have  been  surrendered  to  the  court  below  for  the  benefit  of  the 
defendant.  The  notes  were  probably  given  by  the  defendant  as  a 
partial  covering  for  the  fraud  he  was  then  intending  and  attempting 
to  perpetrate.  The  defendant  has  lost  nothing,  and  has  been  placed 
in  as  good  a  condition  as  he  was  before  the  conveyance  was  made, 
and  in  the  same  condition.  We  therefore  think  that  the  judgment 
of  the  court  below  declaring  that  the  title  of  the  plaintiff  was  para- 
mount to  that  of  the  defendant,  and  decreeing  title  to  the  plaintiff, 
should  be  affirmed. 

This  case  differs  from  the  case  of  Morrall  v.  Waterson,  7  Kan.  *199, 
in  at  least  two  respects.  In  this  case  the  deed  was  obtained  fraud- 
ulently; in  that  it  was  not.  And  in  this  case  the  deed  was  executed 
for  the  purpose  of  enabling  the  grantee  to  sell  the  property,  and  there- 
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by  to  pay  certain  debts;  in  thai  case  no  such  purpose  was  disclosed. 
It  is  possible  that  the  judgment  of  the  court  below  might  be  sus- 
tained, even  if  said  deed  had  not  been  procured  by  fraud;  bat  we  do 
not  now  wish  to  so  decide.  The  consideration  of  any  deed  may  be 
inquired  into,  not  for  the  purpose  of  invalidating  the  deed,  but  for  the 
purpose  of  ascertaining  rights  founded  upon  the  particular  consid- 
eration, and  upon  other  and  extrinsic  circumstances.  Thus,  the  real 
consideration  along  with  other  circumstances  may  be  inquired  into, 
and  may  render  a  deed  absolute  upon  its  face  a  mortgage.     Moore  v. 

Wade,  8  Kan.  *381,  *387.     Or  such  consideration  and  other 
*207    circumstances  ^connected  with  a  deed  absolute  upon  its  face, 

given  to  a  surety,  may  give  a  co-surety,  or  the  creditor,  an  eq- 
uitable lien  on  the  property  conveyed,  and  render  said  surety  a  trustee, 
for  his  co-surety  and  creditor.  Beibert  v,  Thompson,  8  Ean.  *65 ;  Sei- 
bert  v.  True,  Id.  *52.  Or  such  consideration  and  other  circum- 
stances connected  with  a  deed  given  to  one  person  may  create  a  re- 
sulting trust  in  favor  of  another  person  not  mentioned  in  the  deed. 
Franklin  v.  CoUey,  10  Ean.  *260.  And  such  consideration  and  other 
circumstances  may  be  shown  by  parol  evidence. 
Judgment  affirmed. 
(All  the  justices  concurring.) 


G.  S.  Anderson  and  others  v.  Belbaf  Ebnt*' 


January  Term,  1875. 


1.  Homestead:  Evidence:  Beolarations  of  Party  in  Possession.  Where 
the  question  is  as  to  the  existence  of  a  homestead  interest,  declarations 
made  in  disparagement  thereof,  by  the  party  alleged  to  have  possessed  it, 
and  made  during  the  time  of  the  alleged  possession*  are  competent  evi- 
dence in  favor  of  one  claiming  adversely. 


-8,  •  Abandonment  before  Sale.    WherQ  A.  claimed  title  by  virtue 

of  a  deed  from  B.  of  certain  premises  which  had  theretofore  been  the 
homestead  of  B.  and  his  family,  and  of  which  the  legal  title  was  in  B.; 
and  where  it  appears  that  B/s  family  consisted  only  of  himself  and  wife, 
and  that  more  tlian  a  month  prior  to  the  deed  B/s  wife  had  left  the  place 
and  abandoned  him  with  the  intention  of  never  returning  to  either;  that, 
three  weeks  before,  B.  had  sold  the  furniture  in  the  house  to  the  grantee 
in  the  deed;  and  that,  on  the  day  of  its  execution,  B.  had  surrendered 
possession  and  left  the  city :  held,  that  in  a  contest  between  the  grantee 

*As  to  homestead  generally,  see  Randal  v.  Elder,  12  Ean.  *276,  and  note; 
ing  mortgage  on,  under  duress.  Helm  y.  Helm,  11  Kan.  *25,  and  note. 
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in  the  deed  aad  sabseqaent  Judgment  creditors  of  B.,  this  coart  will  not 
reyene  a  finding  to  the  eiTect  that  the  homestead  interest  of  B.  and  his 
wife  had  80  far  ceased  prior  to  the  execution  of  the  deed  as  to  make  it  a 
▼alid  coQYejance. 

8.  syeotment:  Another  Trial:  Waiver  of  Bight  to.    Where,  after  a 

judgment  in  an  action  of  ejectment,  the  defeated  party  filed  his  motion 

for  a  new  trial  under  section  806  of  the  Code,  which  was  properly  over- 

*208    *raled,  but  made  no  demand  for  a  second  trial  under  section  .^99,  held, 

that  it  was  too  late  for  him  to  insist  for  the  first  time  in  this  court  that 

he  was  entitled  to  a  second  trial  as  a  matter  of  right  under  said  last-cited 

section.^ 

Error  from  Miami  district  court. 

The  case  is  stated  in  the  opinion. 

W.  R.  Wagstaff  and  J.  A .  Hoag,  for  plaintiffs  in  error. 

Defendant  in  error  i^laims  title  by  deed  bearing  date  June  18, 1872, 
ftnd  signed  by  Benfro  alone.  Benfro  was  a  married  man,  and  at  that 
date  the  lot  in  controversy  was  his  homestead.  Hence  said  deed  of 
Jane  18th  is  null  and  void,  and  conveys  no  title,  and  consequently  can- 
not be  the  foundation  for  an  action  of  ejectment.  Const,  art.  15,  §  9; 
Morris  V.  Ward,  6  Kan.  *239;  DoUman  v.  Harris,  Id.  *597;  Ander- 
son V.  Anderson,  9  Kan.  *112;  Poole  v.  Gerrard,  6  Gal.  71.  The 
sheriff's  deed  conveyed  to  Anderson  &  Potts  all  the  interest  that  Ben- 
fro and  wife  had  in  the  premises  on  the  twenty-sixth  of  June,  at  which 
time  the  homestead  right  had  ceased  by  reason  of  the  abandonment 
of  both  Benfro  and  wife.  It  is  on  this  ground  of  voluntary  aban- 
donment that  Anderson  8c  Potts  claim  to  have  acquired  a  lien  on  the 
premises.  This  lien  was  acquired  eight  days  after  the  execution  of 
the  pretended  deed  to  Mrs.  Kent,  and  eight  days  after  the  premises 
were  abandoned  by  Benfro.  The  deed  to  Mrs.  Kent  is  void  because  at 
the  date  of  its  execution  and  delivery  Benfro  was  in  the  actual  pos- 
session of  the  premises,  and  on  the  same  day  he  declared  to 
'209  his  creditors  that  he  held  said  premises  as  a  ^homestead.  .  If 
Benfro  had  not  declared  the  premises  to  be  his  homestead,  oc- 
eapancy  is  presumptive  evidence  of  the  appropriation  of  a  place  as  a 
homestead,  and  is  notice  to  all.  Cook  y.  McChristian,  4  Gal.  23;  Tay- 
lor v.  Hargons,  Id.  268. 

The  eourt  erred  in  admitting  in  evidence  the  letter  signed  "Bettie," 
which  was  objected  to  by  plaintiffs  in  error.  The  letter  contains  com- 
manications  made  by  husband  and  wife  to  each  other  during  the  mar- 
riage, and  the  objection  that  it  was  incompetent  went  to  that  point. 
Civil  Code,  §  328.  There  was  no  proof  that  said  letter  was  in  the  hand- 
writing of  Betsey  J.  Benfro,  nor  that  the  direction  upon  the  envelope 

^Bi^t  to  second  trial,  CheeBebrough  y.  Parker,  26  Ean.  666;  upon  amended 
pleadmff,  Beckman  v.  Richardson,  2a  Ean.  648:  action  certified  from  justice's 
cwrt,McNamara  y.  Culver,  22  Kan.  661;  upon  default,  Hall  v.  Sanders.  25  Kan. 
^;.  other  causes  of  action  in  same  petition,  Rogers  v.  Clemmans,  26  Kan.  628; 

Uxi^  y.  Keith,  Id.  26.    See  Northrup  v.  Romary,  6  Kan.  146,  and  note. 
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was  in  her  handwriting;  and  we  submit  that  the  evidence,  until  such 
proof  be  made,  is  incompetent.  1  Greenl,  Ev,  §  577;  2  Wait,  Law  & 
Pr.  365,  366. 

Simpson  d  Brayman,  for  defendant  in  error. 

Mrs.  Eenfro  is  not  here  asserting  the  conveyance  to  defendant  in 
error  to  be  void,  and  it  is  respectfully  submitted  that  she  is  the  only 
person  that  can  raise  that  question.  The  constitution  and  homestead 
exemption  laws  confer  a  personal  privilege,  which  the  householder 
may  waive  or  not,  at  his  option.  Chamberlain  v.  Lyell,  3  Mich.  44S. 
The  statutory  provision,  that  no  conveyance  of  a  homestead  shall  be 
valid  unless  the  wife  joins  therein,  means  only  that  a  conveyance 
made  by  the  husband  alone  shall  not  affect  the  joint  right  to  enjoy 
the  land  as  a  homestead.  Gee  v.  Moore,  14  Cal.  472.  Therefore  a 
conveyance  by  the  husband  alone,  passes  the  title  subject  only  to  that 
right.  After  an  abandonment  by  a  removal,  without  an  intent  to  re- 
turn, the  husband  can  convey  the  former  homestead  without  his  wife 
joining.  Guiod  v.  Guiod,  14  Cal.  506.  The  husband,  without  the  co- 
operation of  the  wife,  may  convey  the  entire  property  in  which  the 
right  of  the  homestead  exists,  subject  to  that  right,  and  the  purchaser, 
under  such  conveyance  of  the  husband  alone,  will  hold  the  estate  sub- 
ject to  the  homestead  right,  wherever  properly  demanded  by  the  party 
entitled  thereto.  Atkinson  v.  Atkinson,  37  N,  H.  434 ;  Davis 
*210  V.  Andrews,  30  Vt.  678.  The  limi*tation  in  the  homestead  law, 
that  the  husband  cannot  convey  the  homestead  without  tbe 
wife's  joining,  does  not  avoid  the  conveyance  by  the  husband  alone, 
so  as  to  give  a  lien  to  a  subsequent  attaching  creditor,  whose  rights 
are  not  affected  by  the  law.     Howe  v.  Adams,  28  Vt.  541. 

Bbewer,  J.  Defendant  in  error  recovered  a  judgment  in  ejectment 
against  plaintiffs  in  error.  It  was  admitted  on  the  trial  below  that 
the  title  to  the  property  in  dispute  had  been,  prior  to  the  conveyances 
offered  in  evidence,  in  one  Erastus  Renfro.  Mrs.  Kent  offered  in 
evidence  a  deed  from  said  Erastus  Renfro,  dated  June  18,  1872,  and 
thia  was  her  title.  Plaintiffs  in  error  offered  certain  judicial  pro- 
ceedings against  Erastus  Renfro  and  wife,  commencing  with  an  at- 
tachment levied  on  said  premises  on  June  26,  1872,  and  ending  in  a 
sheriff's  deed ;  and  this  was  their  title.  There  was  a  general  finding 
for  plaintiff,  Mrs.  Kent.  It  is  claimed  that  the  deed  to  Mrs.  Kent 
was  void  because  it  was  an  attempted  conveyance  of  a  homestead  in 
which  the  wife  did  not  join.  Was  it  a  homestead  at  the  time  of  the 
conveyance  ?  Renfro's  family  consisted  of  himself  and  wife,  and  to- 
gether they  had  occupied  tbe  premises  as  their  homestead  until  some- 
time in  May,  1872,  when  the  wife  left,  and,  as  appears  from  a  long 
letter  of  hers  to  her  mother,  with  the  intention  of  not  returning.  Tbe 
furniture  remained  in  the  house,  though  sold  some  three  weeks  prior 
thereto  to  Mrs.  Kent,  and  Renfro  continued  to  occupy  it  until  the  day 
or  the  day  before  the  execution  of  the  deed.     On  the  seventeenth  of 
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June  he  was  in  Johnson  coanty,  at  the  home  of  Mrs.  Kent,. and  to- 
gether they  returned  to  Faola,  reaching  the  house  on  the  morning  of 
the  ISIh.  On  that  day,  in  the  morning,  he  executed  the  deed^  and 
left  town  on  the  evening  train.  On'this  same  morning  he  was  asked 
by  one  of  the  defendants  to  give  them  a  mortgage  on  the  place  to 
seenre  their  debt,  but  be  declined,  saying  it  was  his  homestead,  and 

that  he  thought  they  ought  not  to  ask  him  to  mortgage  his  home- 
*211    ste^d.     It  is  entirely  clear  that  when  Mrs.  Ren*fro  left  in 

May  she  abandoned  all  interest  in  the  homestead.  She  not 
onJy  declares  in  her  letter  her  separation  from  her  husband,  but  also 
adds:  **!  have  not  taken  anything  with  me,  not  even  all  my  clothes. 
If  I  can  make  a  living  for  myself  he  can  certainly  get  along  with  the 
property,"  etc.  And  it  may  also  be  reasonably  inferred  from  the 
eircamstances  that  the  abandonment  by  him  of  the  homestead  and 
the  execution  of  the  deed  were  contemporaneous.  We  do  not  mean 
to  decide  that  he  had  or  had  not  a  homestead  interest  after  the  aban- 
donment by  his  wife,  but  if  he  had,  it  ceased  with  the  execution  of 
tbe  deed  and  his  surrender  of  the  property.  It  does  not  appear 
whether  the  key  and  the  possession  were  surrendered  before  or  after 
the  execution  of  the  deed.  Probably,  under  the  circumstances  of  this 
case,  it  is  immaterial  which.  There  was  clearly  enough  testimony 
to  support  a  finding  of  the  abandonment  of  the  homestead  before  the 
execation  of  the  deed.  Neither  Benfro  nor  his  wife  are  contesting 
the  validity  of  this  conveyance;  and  if  they  are  satisfied  with  it,  a 
subsequent  judgment  creditor  must  make  a  clear  case  before  he  can 
ask  a  court  to  set  it  aside. 

A  second  alleged  error  is  in  the  admission  of  the  letter  from  Mrs. 
Benfro  to  her  mother,  Mrs.  Kent.  The  objections  made  to  it  were 
that  it  was  "incompetent  and  irrelevant."  The  letter  is  quite  lengthy, 
was  written  after  she  left  her  husband,  and  before  the  execution  of 
the  deed,  and  gives  the  reasons  of  her  separation  from  her  husband, 
and  her  intentions  as  to  the  future.  It  is,  so  far  as  this  case  is 
concerned,  a  declaration  by  one  said  to  have  a  homestead  interest  in 
disparagement  of  that  interest,  which,  by  well-settled  rules,  is  always 
competent.  If  there  were  objections  to  any  particular  statements 
in  the  letter  they  should  have  been  pointed  out,  and  are  not  covered 
by  a  general  objection  to  the  whole  of  the  letter,  some  portions  of 
which  were  unquestionably  competent  and  relevant. 

It  is  said  that  the  coutt  erred  in  not  giving  a  second  trial. 
*212    *No  demand  was  made  for  a  second  trial  under  section  599  of 

the  Code,  only  a  motion  for  a  new  trial  under  section  306. 
This  disposes  of  the  matter.  It  may  also  be  noticed  that  this  was 
really  the  second  trial.  The  record  shows  that  at  a  prior  term  a 
trial  was  had,  a  jury  impaneled,  the  plaintiff's  testimony  offered,  a 
demurrer  ta  the  evidence  sustained,  and  the  jury  discharged  from  the 
further  consideration  of  the  case.  It  fails  to  show  the  entry  of  a 
formal  judgment,  but  it  does  show  that  plaintiff  appeared  and  moved 
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for  another  and  a  new  trial,  which  motion  was  sustained,  and  the 
case  continued  to  the  next  term. 

The  judgment  will  be  affirmed. 

(Ail  the  justices  concurring.) 


Atchison*  T.  &  S.  F.  B.  Go.  v.  E.  M.  Guthbbbt. 

January  Term,  1875. 

1.  Bailroads :  Bond  to  Protect  Laborers.  The  railroad  company  Is  the 
proper  obligee  in  the  bond  provided  for  in  chapter  136,  Laws  1872.  to  pro- 
tect laborers,  mechanics,  and  others,  in  the  construction  of  railroads.* 

2, :  Conditions  of  Bond.  A  bond  given  in  parsuance  of  said  chap- 
ter, which  contains  all  the  conditions  provided  therein,  Is  not  vitiated 
by  an  additional  stipulation  to  save  the  company  harmless  from  all 
trouble,  damage,  costs,  suits,  judgments,  etc. 

8,  :  Liability  of  Ck>mpany.    The  liability  created  by  said  chapter  is 

purely  statutory,  and  a  party  seeking  to  enforce  that  liability  must  show 
all  the  facts  reauired  by  the  statute. 

Error  from  Harvey  district  court. 
The  case  is  stated  in  the  opinion. 
*213     *Ro8s  Burns  and  J.  O.  Waters,  for  plaintiff  in  error, 
J.  J.  Barker  and  J.  W.  Ady,  for  defendant  in  error. 

Brewer,  J.     This  action  was  brought  by  defendant  in  error  as  ma* 
terial-man  and  laborer,  to  recover  of  the  plaintiff  in  error  the  sum 

1  Said  chapter  applies,  not  merely  when  a  railroad  company  is  engaged  in  the 
construction  of  its  first  and  main  track,  but  also  whenever  it  is  enlarging  its  road 
by  the  addition  of  side  tracks.  Missouri,  K.  &  T.  Ry.  Co.  v.  Brown,  post,  *557. 
One  who  is  in  the  employ  of  a  contractor  with  a  railroad  company  simply  as  time- 
keeper and  superintendent,  is  not  a  ^Uaborer,"  in  the  sense  in  which  tnat  t«nn  is 
used  in  said  chapter.  Missouri,  K.  &  T.  Ry.  Co.  v.  Baker,  posi,  *568.  The  lia- 
bility of  the  obligors  on  a  bond  given  by  a  contractor  with  a  railroad  company 
for  the  construction  of  its  road,  under  section  86,  c.  84,  Comp.  Laws  1879,  p.  785, 
does  not  extend  to  an  account  for  provisions  furnished  to  the  laborers  employed 
by  a  subcontractor  upon  the  order  of  such  subcontractor.  Such  an  account  is  not 
for  provisions  supplied  to  the  contractor,  within  the  terms  of  the  statute.  Wells 
V.  Mehl,  25  Kan.  205.  Where  a  railroad  company  contracts  with  an o^er  railroad 
company  for  the  construction  of  its  road,  altnoufh  no  bond  is  taken  by  the  for- 
mer company  from  the  corporation  with  which  t£e  contract  is  made,  yet  the  lia- 
bility of  the  first  company  does  not  extend  to  an  account  for  provisions  or  goods 
furnished  to  a  subcontractor.  St.  Louis,  W.  &  W.  Ry.  Co.  v.  Ritz,  80  Kan.  80;  S. 
C.  1  Pac.  Rep.  27.  Proof  that  a  railroad  company  paid  a  bridge-builder  for  work 
done  on  one  of  its  bridges,  upon  estimates  made  by  the  company's  agents  as  the 
work  processed,  is  sufficient  proof  from  which  a  nndinir  may  be  made  that  such 
bridge-builder  was  a  ** contractor"  within  the  meaning  of  said  law.  Atchison,  T. 
&  S.  F.  R.  Co.  V.  McConnell,  25  Kan.  370.  Construction  of  a  new  bridge,  held  a 
construction  of  a  part  of  the  companv's  road.  Id.  Laborers  and  mechanics  em- 
ployed by  a  subcontractor  in  the  buifding  of  a  railroad  are  within  the  protection 
of  said  law.    Mann  v.  Corrigan,  28  Kan.  194. 
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of  $147.50,  due  and  unpaid  from  the  contractor ;  the  defendant  in 
error  alleging  in  his  petition  as  caase  of  action  that  the  plaintiff  in 
enor  did  not  take  and  have  recorded  within  the  office  of  the  regis- 
ter of  deeds  in  any  of  said  counties  wherein  the  work  ^as  done  any 
bond  from  the  contractors  conditioned  for  the  payment  of  all  just 
debts  due  to  laborers  and  others.  It  was  heard  in  the  court  below 
on  the  following  agreed  statement  of  facts,  signed  and  filed  by  the 
attorneys  for  both  parties : 

"For  the  purpose  of  this  action  in  all  its  stages,  and  in  all  courts 
to  which  it  may  be  carried,  we  agree  that  the  following  may  be  con< 
gidered  as  the  facts :  First  The  bond,  a^copy  of  which  is  herewith 
filed,  marked  *B,'  was  taken  by  the  defendant,  and  was  filed  by  the 
defendant  in  the  county  of  Ellsworth,  Kansas,  at  the  time  as  appears 
by  the  certificate  of  the  register  of  deeds  of  said  county  on  the  back 
tberoof;  and  said  bond  was  a  good  and  sufficient  bond  for  the  pur- 
poses  in  said  bond  named,  and  covers  all  the  work  of  the  said  con- 
tractors, Oxelson  and  Biney,  named  in  said  bond,  done  for  the  de- 
fendant by  said  Oxelson  and  Biney,  or  their  employes.  Second, 
The  amount  for  which  the  plaintiff  sues  is  due  and  unpaid  from  said 
contractors,  Oxelson  and  Riney,  as  set  out  in  plaintiff's  petition ;  that 
is,  the  work  done  by  said  plaintiff,  and  the  amount  due  therefor,  has 
not  been  paid  by  said  Oxelson  and  Riney,  or  by  any  one  else.  Third. 
The  work  was  done  by  the  said  plaintiff  in  the  months  of  June,  July, 
August,  and  September,  1872,  in  the  counties  of  Harvey,  Reno,  Rice, 
Pawnee,  and  Ford,  and  amounts  to  the  sum  of  $147.50." 

Copy  of  bond  attached,  marked  "B  :'* 

"Know  all  men  by  these  presents  that  we,  G.  W.  Oxelson  and  John 
Riney,  as  principals,  and  H.  B.  Miller,  as  surety,  all  house- 

*2U    holders  of  the  county  of and  state  *of  Kansas,  are  held 

and  firmly  bound  unto  the  Atchison,  Topeka  &  iSanta  Fe  Rail- 
road Company,  a  corporation  duly  organized  under  a  charter  granted 
by  the  late  territory  (now  state)  of  Kansas,  and  doing  business  in 
said  state,  in  the  sum  of  five  thousand  dollars,  lawful  money  of  the 
United  States,  to  be  paid  unto  the  Atchison,  Topeka  &  Santa  Fe  Rail- 
road Company,  its  successors,  representatives,  and  assigns;  to  which 
payment,  well  and  truly  to  be  made,  we  jointly  and  severally  bind 
oarselves,  our  heirs,  executors,  administrators,  and  assigns,  firmly, 
by  these  presents.  Sealed  with  our  seals,  and  dated,  the  fourteenth 
of  July,  1872. 

''The  condition  of  this  obligation  is  such  that  whereas,  the  above- 
named  C.  W.  Oxelson  and  John  Riney  have  contracted  and  agreed  to 
and  with  the  said  Atchison,  Topeka  &  Santa  Fe  Railroad  Company 
to  construct,  complete,  and  furnish  all  materials  therefor,  for  said, 
company,  the  grading  and  miksonry  described  as  follows,  to-wit,  lying 
^ithin  the  limits  of  sections  Nos.  44,  55,  58,  and  61 :  now,  therefore, 
if  the  said  C.  W.  Oxelson  and  John  Riney  shall  well  and  truly  carry 
out  and  perform  all  said  contract  in  every  and  all  respects;  and  shall 
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well  and  truly  pay  all  laborers,  mechanics,  and  material-men,  and  all 
persons  who  supply  said  Oxelson  and  Riney  with  provisions,  goods,  or 
materials  of  any  kind,  all  just  debts  due,  or  to  become  due,  to  such  per- 
sons, or  to  any  person  to  whom  any  part  of  such  work  is  given,  or  by 
whom  any  part  thereof  is  done,  and  incurred  in  carrying  on  such  work 
and  contract  so  as  aforesaid  agreed  to  be  done  and  performed  by  the 
said  G.  W.  Oxelson  and  John  Biuey  for  the  said  railroad  company ;  and 
shall  well  and  truly  save,  keep,  and  bear  harmless  the  said  railroad 
company  of  and  from  all  trouble,  damage,  costs,  suits,  judgments, 
and  executions  arising  or  io  arise  by  reason  of  the  incurring  of  such 
debts,  and  in  the  premises,-^theD,  and  in  that  case,  this  obligation 
to  become  null  and  void;  otherwise  to  be  and  remain  in  full  force. 


virtue,  and  effect  in  law. 


C.  W.  Oxelson. 
•"John  Rinbt. 

**H.  B.  MUiLEB. 


Seal. 

•"Seal. 

Seal. 


Signed,  sealed,  and  delivered  in  presence  of, 
'*A.  A.  Bobinson. 


^ State  of  Kansas,  County  of  Ellsworth — ss,:  I,  J.  P.  Dyer,  reg- 
ister of  deeds  of  said  county,  do  certify  that  the  above  is  a  true  copy 
of  the  bond  of  C.  W.  Oxelson  and  John  Riney  to  the  Atchison,  Topeka 
&  Santa  Fe  Railroad  Company,  filed  in  my  oflSce  September  18, 1S72. 

-J.  P.  Dyer,  Register." 

*21 5     *The  case  upon  the  above-agreed  statement  of  facts  was  tried 
by  the  court  without  the  intervention  of  a  jury,  and  judgment 
rendered  [at  April  term,  1874]  for  the  defendant  in  error  for  the 
sum  of  $147.50. 

The  liability  of  the  plaintiff  in  error  is  sought  to  be  enforced  under 
the  provisions  of  an  act  entitled  "An  act  to  protect  laborers,  me- 
chanics, and  others,  in  construction  of  railroads/'  approved  March 
'.,  1872,  and  found  on  page  286  of  the  Laws  of  1872.  This  law  re- 
•jnires  a  railroad  company  to  take  from  the  person  with  whom  acon- 
Iract  is  made  a  good  and  sufficient  bond,  conditioned  that  such  per- 
son shall  pay  all  the  laborers,  mechanics,  and  material-men,  and  per- 
Rons  who  supply  such  contractor  with  provisions  or  goods  of  any  kind, 
all  just  debts  due  to  such  persons,  or  to  any  person  to  whom  any  part 
of  such  work  is  given,  incurred  in  carrying  on  such  work;  and  if  any 
,vvv)ch  railroad  shall  fail  to  take  such  bond,  such  railroad  company  shall 
be  liable  to  the  persons  herein  mentioned  to  the  full  extent  of  such 
debts  so  contracted  by  the  contractor.  The  law  further  gives  all  such 
persons  a  right  of  action  on  the  bond  for  the  full  awards  of  debts 
^against  such  contractor.  There  is  alsp  a  provision  that  this  bond 
shall  be  filed  in  the  office  of  the  register  of  deeds  of  the  county  where 
the  work  of  the  contractor  shall  be.  So  far  as  respects  this  last  pro- 
vision, while  it  is  alleged  that  the  railroad  company  did  not  have  the 
bond  recorded  in  the  counties  in  which  the  work  was  done,  there  is  a 
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total  failure  of  evidence  to  snstaiu  the  alleg^.tion.  It  was  suggested 
bv  eoansel  on  the  argument  that  these  ooujities  were  not  then  organ- 
ized. It  is  unnecessary,  however,  to  inquire  what  effect  such  a  state 
of  facts  might  have  upon  the  obligation  of  the  company  under  the 
statute,  for  no  such  excuse  is  suggested  in  the  evidence.  The  record 
presents  merely  a  case  of  failure  of  proof.  Now,  in  this  case,  a  purely 
statutory  liability  is  sought  to  be  enforced.  Independent  of  the  stat- 
ute, there  is  no  law  or  reason  for  making  the  railroad  company  re- 
sponsible for  the  debts  of  Oxelson  and  Biney.    Hence  a  party  claiming 

under  this  statute  must  show  all  facts  necessary  to  bring  his 
^216    case  within  its  terms.    If  be  alleges  that  the  company  failed  *to 

file  its  bond  in  the  proper  county,  and  thereby  became  liable 
to  him,  he  must  show  the  failure,  or  the  fact  will  be  found  against 
him. 

As  it  is  conceded  that  the  bond  was  good  and  sufiQoient,  the  only 
question  really  in  the  case  is  whether  the  bond  complies  with  the 
requirements  of  the  statute.  It  is  objected  that  the  bond  runs  to  the 
company,  and  not  to  the  laborers,  mechanics,  etc.,  or  to  tbe  state;  that 
it  is  simply  a  bond  of  indemnity,  and  not  a  bond  under  the  statute. 
It  seems  to  us  that  the  company  is  the  proper  obligee.  None  is  spe- 
eifically  named  in  the  statute,  but  it  says  the  company  shall  take  a 
bond.  This,  in  the  absence  of  any  express  designation  to  the  con- 
trary, sufficiently  indicates  that  it  should  run  to  the  company.  Again, 
in  the  second  section,  it  is  expressly  provided  that  the  laborers,  mechan- 
ics, etc.,  for  whose  benefit  the  bond  is  required,  shall  have  a  right  of 
action  on  the  bond.  There  would  be  no  need  of  this  section  if  it  was 
the  intention  that  the  bond  run  to  them.  Though  not  named  as  ob- 
ligees, they  may  sue  as  "persons  expressly  authorized  by  statute,'* 
and  entitled  to  the  benefits  of  the  security. 

It  is  conceded  that  the  bond  contains  all  the  conditions  of  the  stat- 
ute, but  it  also  contains  the  additional  stipulation  that  the  contractors 
"shall  well  and  truly  save,  keep,  and  bear  hietrmless  the  said  railroad 
company  of  and  from  all  trouble,  damage,  costs,  suits,  judgments,  and 
eiecutions  arising,  or  to  arise,  by  reason  of  the  incurring  of  such  debts, 
and  in  the  premises;"  and  it  is  claimed  that  this  addition  vitiates  the 
bond.  We  do  not  think  so.  There  is  nothing  in  this  inconsistent  or 
in  conflict  with  the  other  conditions, — nothing  limiting,  restricting, 
or  in  anywise  modifying  or  affecting,  the  obligations  assumed  by  those 
conditions,  so  far,  at  least,  as  those  dealing  with  the  contractors  are 
concerned.  Such  an  addition  does  not  avoid  the  instrument.  The 
law  does  not  say  that  the  bond  shall  contain  only  such  conditions.  It 
must  contain  those,  and  it  may  contain  any  others,  provided  they  do 

not  in  any  manner  affect  adversely  the  interests  of  those  par- 
*^17    ties  who  are  sought  to  be  protected.     We  think,  there^fore, 

that  the  bond  is  valid  under  the  statute,  aiid  it  being  conceded 
to  be  good  and  sufficient,  it  follows  that  the  court  erred  in  holding  the 
company  liable.     As  the  facts  are  agreed,  we  must  not  only  reverse 
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tbe  judgment,  bnt  also  remand  the  case,  vith  isstrneiions  to  en 
jndgmeut  in  favor  of  the  railroad  company,  defendant  below.  11 
onddrBtood  that  the  cases  of  tbe  same  plaintiff  in  error  against  W 
iam  W^d,  and  same  against  James  H.  Anderson,  involTe  osl;  i 
same  qoestions,  and  are  to  be  decided  in  tbe  same  manner. 
(All  the  justices  concurring). 


Btitb  of  Kakbas  ex  rel.  v.  Miloolk  Oomt. 

January  Term.  1876, 

Oonnty  Treasorer:  Failnre  to  QoalU^r:  Vaoanoy  In  Offloe:  Elect 
for  Unexpired  Term.    Jobn  R.  Horner  waa  the  duly  elected,  qualif 

and  acting  county  treasurer  of  Morris  county,  from  July,  1872,  to  Ji 
1871.  In  Ifovembei,  1873,  he  was  duly  re-elected  to  said  office,  his  : 
ond  term  to  commence  in  July,  1874.  But  he  never  legally  qualified 
this  secxind  term  of  office,  and  never  entered  upon  the  duties  tberi 
He  continued,  however,  to  hold  the  office  until  August  7,  1874.  w 
the  county  commiBsioners  of  said  county  declared  the  office  vacant,  ( 
appointed  Malcolm  Conn  to  Qll  the  vacancy.  Conn  qualified,  and  t 
possession  of  the  office,  and  has  been  in  possession  thereof  ever  since. 
October  6,  1874,  the  county  commisalonere  of  said  county  again  decls 
the  office  vacant,  so  far  as  Horner  waa  concerned,  and  again  appoin 
Malcolm  Conn  to  fill  the  vacancy.  But  Conn  never  qualified  under  i 
second  appointment.  At  the  November  election,  in  1874,  L.  F.  B 
waa  duly  elected  to  said  office,  provided,  however,  that  any  elect 
should  have  been  held  at  that  time  for  that  oilice.  Rude  afterwards  d 
qualified,  and  now  claims  the  office.  Conn,  however,  claims  that  be 
the  paramount  right  to  said  office  as  against  Kude,  or  anyone  e 
Held,  in  an  action  in  the  nature  of  guo  warranto,  brought  in  the  ni 
of  the  state  by  the  county  attorney  of  Morris  county  against  Conut  t 
Conn  is  not  entitled  to  said  office, 

•218     •Original  proceeding  in  q\ia  icarranta. 

The  case  is  stated  in  the  opinion  and  syllabus. 
Duncan  McDonald  and  Riiggles  d  Sterry,  for  the  State. 
M.  B.  Nichola,  J,  T.  Bradley,  and  John  Martin,  for  defendant 

Valentine,  J.  This  is  an  original  proceeding  in  the  nature  of  i 
warranto,  to  determine  by  what  authority  Malcolm  Conn  attempts 
hold  the  office  of  county  treasurer  of  Morris  county.  It  appears  fr 
the  pleadings  and  evidence  that  John  R.  Horner  was  tbe  duly-elect 
qualified,  and  acting  county  treasurer  of  said  county  from  July,  18 
to  July,  1874.  in  November,  1873,  ha  was  duly  re-elected  to  s 
office,  his  second  term  to  commence  in  July,  1874;  but  he  ne 
legally  qualified  for  his  second  term  of  office,  and,  as  we  find  fr 
the  evidence,  he  never  entered  upon  the  duties  of  his  second  te 
of  ofQce.     He  continued,  however,  to  bold  the  office  until  Aug 
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7,  1874,  when  the  connty  oommissioners  of  said  county  declared 
the  office  vacant^  and  appointed  Malcolm  Conn  to  fill  the  vacancy. 
Malcolm  Conn  qualified  by  giving  bond  and  taking  the  oath  of  of- 
fice, and  immediately  took  possession  of  the  office,  and  has  been  in 
possession  thereof  up  to  the  commencement  of  this  action.  On  Oc- 
tober 6,  1874,  the  county  commissioners  of  said  county  again  de- 
clared the  office  of  county  treasurer  vacant,  so  far  as  Horner  was  con* 
earned,  and  again  appointed  Malcolm  Conn  county  treasurer.  But 
Conn  never  qualified  under  this  second  appointment.  At  the  Novem- 
ber dection,  in  1874,  L.  P.  Bude  was  duly  elected  county 
*219  treasurer  of  said  county,  provided,  however,  *tbat  any  election 
should  have  been  held  at  that  time  for  that  office.  Bude  after- 
wards duly  qualified,  and  now  claims  the  office.  Conn,  however,  claims 
that  be  has  the  paramount  right  to  said  office  as  against  Bude,  or  any 
one  else.  Is  he  legally  entitled  to  the  office?  This  is  the  only  ques- 
tion in  this  case.  There  is  no  theory  upon  which  it  can  logically  be 
maintained  that  Conn  legally  holds  said  office.  If  Horner  is  still 
legally  entitled  io  hold  the  office,  then  of  course  Conn  is  n6t.  If  both 
the  appointments  of  Conn  were  void,  then  of  course  Conn  is  iiot  now 
entitled  to  hold  the  office.  But  even  if  both  of  said  appointments 
were  valid,  still  Conn  would  not  be  entitled  to  hold  the  office.  If  the 
first  appointment  were  valid,  then  it  necessarily  follows  that  there 
most  have  been  a  vacancy  in  the  office  when  Conn  was  appointed,  for 
a  valid  appointment,  can  be  made  by  the  county  commissioners  only 
to  fill  a  vacancy.  Gen.  St.  269,  §  64 ;  Graham  v.  Gowgill,  13  Kan. 
•114. 

No  authority  is  anywhere  given  to  the  county  commissioners  to 
appoint  a  county  treasurer  wheire  the  office  is  already  legally  filled. 
Hence,  if  the  first  appointment  was  valid,  the  second  appointment 
was  void,  the  office  being  at  the  time  of  the  second  appointment  al- 
ready legally  filled.  And  if  the  first  appointment  was  valid, — being 
an  appointment  to  fill  a  vacancy, — the  appointee,  Conn,  would  hold 
his  office  under  the  appointment  only  until  the  next  general  election, 
and  nntil  his  successor  (elected  at  such  election)  should  qualify. 
Gen.  St.  269,  §  64;  Id.  418,  419,  §§  67-59;  Bond  v.  White,  8  Kan. 
*333;  Hagerty  v.  Arnold,  13  Kan.  *367.  Hence,  as  L.  P.  Rude  was 
duly  elected  as  Conn's  successor  at  the  general  election  held  in  No- 
vember, 1874,  and  as  Bude  afterwards  duly  qualified.  Conn  is  no 
longer  entitled  to  bold  the  office,  but  Bade  is.  But  suppose  the  first 
.  appointment  of  Conn  was  void,  and  that  the  second  appointment 
was  valid,  still  Conn  would  not  be  entitled  to  hold  the  office,  for  he 
never  qualified  under  the  second  appointment.  He  forfeited  his  right 
to  hold  the  office  under  that  appointment.  Gen.  St.  293,  294, 
•220  §§  178,  179;  State  v.  Matheny,  *7  Kan.  *327.  He  allowed 
vastly  more  than  twenty  days  to  elapse  after  he  received  notice 
of  his  second  appointment,  and  after  his  term  commenced,  without 
laalifying,  and  never  qualified  under  said  appointment. 
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Our  theory  of  the  case  is  as  follows :     John  E.  Horner  was  legally 
the  county  treasurer  of  Morris  county  from  the  time  he  first  took  pos- 
session of  the  office  until  the  first  Tuesday  of  July,  1874,  and  for  twenty 
days  thereafter.     Gen.  St.  268,  §  61;  Const,  art.  9,  §  3;  Gen.  St. 
293,  294;  §§  173,  179.     Whether  he  could  have  continued  to  hold 
his  office  for  a  longer  time  than  that,  under  his  first  election  and 
qualification,  we  do  not  now  choose  to  decide;  and  whether  Conn  was 
ever  legally  the  county  treasurer  of  said  county  we  shall  express  no 
opinion.     But  upon  these  two  questions,  see  Const,  art.  9,  §  3;  Bor- 
ton  V.  Buck,  8  Kan.  *302,  *312,  et  seq.;  Graham  v.  Cowgill,  13  Kan. 
*114;  Bond  v.  White,  8  Kan.  *333.     But  we  think  it  is  certain  that 
Horner  forfeited  his  office  for  the  second  term  by  not  qualifying  within 
the  time  prescribed  by  law.     Gen.  St.  c.  25,  pp.  268,  293, 294,  §§  61, 
173,  179;  State  v.  Matheny,  7  Kan.  *327.     He  should  have  qualified 
by  giving  bond  and  taking  the  oath  of  office  some  time  after  his  elec- 
tion in  November,  1873,  and  between  that  time  and  twenty  days  after 
the  first  Tuesday  of  July,  1874.     But  he  did  not  do  it,  and  hence  his 
second  term  of  office  was  forfeited,  and  the  office  became  vacant.    We 
shall  assume,  but  without  so  deciding,  that  the  first  appointment  of 
Conn  was  legal  and  valid.     But  whether  it  was  so  or  not,  Horner  bad 
forfeited  that  term.     He  had  wholly  abandoned  the  office.     He  made 
no  claim  to  hold  over  under  his  former  term,  or  under  any  other  term, 
and  the  office  was  filled  by  a  person  holding  it  under  an  appointment 
only.     Under  such  circumstances,  we  think  the  election  of  Rude  was 
legal,  and  that  he  is  entitled  to  the  office.     But  whoever  may  be  en- 
titled to  the  office.  Conn  is  not. 

Judgment  will  be  rendered  in  favor  of  the  state,  and  against 
^221     *the  defendant,  removing  the'  defendant  from  said  office  of 

county  treasurer. 
(All  the  justices  concurring.) 


John  Mobbis  v.  B.  F.  German. 

January  Term,  1875. 

Mortgages :  Foreclosure ;  Attorney's  Fees :  Proof  Bequired.  On  the 
foreclosure  of  a  mortgage  containing  a  stipulation  to  pay  reasonable  at- 
torney's fees  in  c^iae  of  foreclosure,  it  is  error  for  the  court  without  the 
hearing  of  any  evidence,  upon  simply  its  own  knowledge*  to  tax  tbe 
amount  of  such  fees. 

Error  from  Shawnee  district  court. 
The  case  is  stated  in  the  opinion. 

W.  P.  Douthitt  and  (7.  M.  Foster,  for  plaintiff  in  error,  contended 
that  what  was  a  reasonable  attorney's  fee  for  foreclosure  was,  under 
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the  pleadings,  an  issue  of  fact,  to  be  tried  by  jury.  If  the  court  had 
the  power  to  tax  an  attorney's  fee,  it  should  have  had  evidence.  It 
cannot  take  judicial  notice  of  the  value  of  professional  services. 
Bowser  V.  Palmer,  33  Ind.  124;  Wyant  v.  Pottorff,  87  Ind.  612. 

G.  C,  Clemens,  for  defendant  in  error,  cited  Tbolen  v.  Duflfy,  7 
£an.  MOS,  and  section  399  of  the  Civil  Code  as  amended  by  the  act 
of  1870,  p.  175.     The  court  (which  does  not  include  thejur^)  is  to 

tax  the  attorney's  fees  just  as  it  taxes  costs.  ''Tax"  means  "ad- 
•222    justment;".^n^  the  amounts    No  testimony  is  re*quired.    To 

hear  testimony  as  to  the  amount  to  be  allowed  would  take 
away  the  power  given  to  the  court,  and  leave  it  to  witnesses  to  fix 
the  amount. 

Bbewer,  J.  This  was  an  action  in  the  district  court  to  foreclose 
two  mortgages.  The  mort^ges  contained  a  stipulation  to  pay  ''rea- 
sonable attorney's  fees"  in  case  of  foreclosure.  There  being  a  dis- 
pute as  to  the  amount  due  on  the  notes,  the  case  was  tried  by  a  jury. 
No  testimony  was  ofiFered  concerning  attorney's  fees,  and  the  verdict 
found  simply  the  amount  due  on  the  notes.  The  motion  for  a  new 
trial  having  been  overruled,  the  court  rendered  judgment  for  the 
amount  of  the  verdict,  and  a  decree  for  the  foreclosure  and  sale  of 
the  mortgaged  premises.  It  also,  upon  the  application  of  the  plain- 
tiff, and  without  hearing  any  testimony,  taxed  an  attorney's  fee  of  one 
hundred  dollars,  and  included  it  in  the  judgment.  To  this  at  the 
time  the  defendants  excepted.  We  think  the  court  erred,  and  that 
what  was  a  '^reasonable  attorney's  fee"  was  a  question  of  fact  to  be  set- 
tled upon  evidence.  A  party  recovers  attorney's  fees  upon  the  fore- 
elosnre  of  a  mortgage,  not  by  virtue  of  any  statutory  authority,  but 
by  virtue  of  the  contract.  In  the  absence  of  any  stipulation  therefor, 
none  can  be  recovered.  They  are  in  no  sense  costs.  Swartzel  v. 
Rogers,  3  Kan.  *880;  Stover  v.  Johnnycake,  9  Kan.  ♦867.  If  the 
amount  is  fixed  by  the  mortgage,  there  is  nothing  to  litigate  except  as 
to  the  validity  of  the  mortgage.  If  it  is  designated  as  a  certain  per 
cent.,  there  is  nothing  but  a  mere  calculation.  But  if  the  stipulation 
is  to  pay  "reasonable  attorney's  fees,"  or  what  amounts  to  the  same 
thing,  "attorney's  fees,"  then  a  matter  is  presented  which  can  be 
settled  only  upon  evidence.  The  statute  does  not  determine  what  are 
"reasonable  attorney's  fees, "  and  it  is  not  a  matter  of  which  the  court 
can  take  judicial  notice. 

We  are  referred  to  Laws  of  1870,  p.  176,  §  18,  in  which  it  is  pro- 
vided that  "the  court  shall  tax  the  costs,  attorney  fees,  and 
*223  expenses  which  *may  accrue  in  the  action,  and  apportion  the 
same  among  the  parties  according  to  their  respective  interests," 
otc.  We  do  not  understand  this  as  giving  the  court  the  power,  of  its 
own  discretion,  and  without  testimony,  to  assess  the  amount  of  the 
attorney's  fees,  any  more  than  the  amount  of  the  costs.  It  authorizes 
the  court  to  tax  costs,  whose  amounts  are  specified  in  the  statute,  at- 
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tomey's  fees,  whose  amoauts  are  fixed  by  the  contract  of  tbe  parties, 
or  otherwise  settled,  apoo  the  basis  of  their  stipalations,  and  adjust 
and  apportion  them  betweeo  tbe  parties,  and  npon  the  respective  in* 
teresta.  We  do  not  decide  that  the  oontt  is  not  the  proper  tribuDal 
to  hear  the  evidenee  and  from  that  aasess  the  attorney's  fees.  Indeed, 
it  seems  to  ns  that,  at  least  as  to  all  mortgages  executed  since  the 
passage  of  the  act  of  1870,  above  noticed,  (the  mortgages  in  this  ac- 
tion wereesecnted  before  that  act,)  it  is  the  proper  tribunal.  All  we 
decide  is  that  such  assessment,  by  wbatever  tribunal  prononnced, 
mnst  be  based  upon  proper  evidence.  We  are  referred  also  to  the  de- 
cision in  Tholen  v,  Dnffy,  7  Kan,  *105,  in  which  a  contract  to  pay 
ten  per  cent,  was  sustained,  and  quotations  are  made  to  as  from  tbe 
language  of  that  opinion.  We  did  not  decide  in  that  case  that  courts 
can  take  judicial  cognizance  of  tbe  proper  amonnts  of  attorney's  fees, 
or  assess  them  without  evidenue.  We  upheld  the  contract  because 
the  amount  did  not  appear  so  excessive  as  to  be  unconscionable  for 
a  court  of  equity  to  enforce.  The  principle  of  that  case  would  apply 
here,  if,  the  amount  having  been  determined  upon  evidence,  it  was 
insisted  that  snefa  amount  was  so  grossly  excessive  as  ought  not  to  be 
upheld.  Tbe  question  is  one  which  in  the  very  nature  of  things  may 
require  evidence.  The  proper  fee  depends  upon  several  oircumstanceB, 
• — the  amount  in  controversy;  tbe  difficulty  of  tbe  questions;  the 
amount  of  time  and  labor  employed.  Now,  all  of  these  things  do 
not  necessarily  come  before  the  court,  or  within  its  knowledge;  aud 
to  ask  a  ooart  to  determine  reasonable  compensation  therefor  with- 
out being  fully  advised  therein  would  be  manifestly  improper.  Bow- 
ser V.  Palmer,  33  Ind.  134;  Wyant  v.  Pottorff,  87  Ind.  513. 
*224  It  will  be  unnecessary,  however,  to  'send  this  case  back  for 
anew  trial.  It  will  be  sufficient  to  remand  tbe  case,  with  in- 
structions  to  modify  the  judgment  by  striking  out  the  allowance  for 
attorney's  fees,  and  it  is  so  ordered.  The  costs  of  this  court  will  be 
divided. 

(All  the  justices  oonoorriog.) 
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Ubiah  Dobman  V.  Alexandeb  Gbozieb  and  others. 

January  Term,  1875. 

1.  Mechanic's  Lien:  Affldayit  by  Agent  Should  be  Positive.  An 
affidavit  made  by  an  agent  of  another*  certifying  a  statement  of  a  claim 
filed  with  the  clerk  of  the  district  court  under  section  3  of  the  mechanic's 
lien  law  of  187 1»  for  the  purpose  of  procuring  a  mechanic's  lien  on  cer- 
tain real  estate,  should  be  sworn  to  positively.  An  affidavit  for  such  a 
purpose,  made  by  such  an  agent,  stating  that  **the  facts,  as  above  set 
forth,  are  true  and  correct  according  to  the  best  of  his  [the  agent's] 
knowledge  and  belief,"  without  showing  that  he  had  any  knowledge 
upon  the  subject,  is  not  sufficient.^ 

2. :  Amendment  of  Affidayit:  When  to  be  Made.  When  an  affi- 
davit made  in  such  case  is  defective,  it  can  be  amended  only  by  attaching 
a  sufficient  affidavit  to  the  statement,  within  the  time  allowed  by  law 
for  filing  the  statement  with  the  clerk. 

8.  Mortgages :  Attorney's  Fees :  Not  Beooverable.  *  It  is  error  to  tax 
attorney's  fees  in  a  foreclosure  suit,  unless  the  mortgagor  has  stipulated 
to  pay  them. 

Error  from  Miami  district  court. 

Crozier  &  Co.  brought  their  action  to  foreclose  a  mortgage  executed 
by  William  Toms  and  wife,  and  Gustavus  E.  Weylandt  and  wife, 
wliieh  mortgage  was  recorded  in  November,  1869.  Uriah  Dorman, 
Joseph  Haefner,  Charles  Quest,  V.  C.  Jarboe,  Frank  Playter,  and 
others  were  joined  as  co-defendants,  as  having  some  interest  in  or  lien 
upon  the  mortgaged  premises.  On  the  trial,  at  the  May  term,  1872, 
the  district  court  found  the  priority  of  liens,  and  gave  judg- 
*225  *ment  against  Toms  and  wife,  and  Weylandt  and  wife,  as  fol- 
lows: Firsts  in  favor  of  Crozier  &  Co.  for  $4,154  debt,  and 
$200  attorney's  fee;  second^  in  favor  of  Haefner,  for  $2,710  debt,  and 
$75  attorney's  fee;  third,  in  favor  of  Quest,  for  $542  debt,  and  $26 
attorney's  fee;  fourth,  in  favor  of  Jarboe,  for  $2,163.60  debt,  and 
$75  attorney's  fee;  fijfth,  in  favor  of  Playter,  for  $746.44  debt,  and 
$75  attorney's  fee;  sixth,  in  favor  of  Dorman,  for  $2,119.98  debt. 
No  attorney's  fee  was  provided  or  stipulated  for  in  the  mortgages  to 
Crozier  &  Co.  and  Jarboe.  Dorman's  claim  was  a  mechanic's  lien, 
for  lumber  and  material  furnished  to  Toms,  for  which  a  statement 
was  filed  in  the  office  of  the  clerk  of  the  district  court,  July,  14,  1871. 
The  mortgages  to  Haefner  and  Quest  were  recorded  July  19,  1871; 
that  to  Jarboe  was  recorded  August  19,  1871 ;  and  that  to  Playter 
was  recorded  October  26, 1871.  Dorman's  claim,  when  offered  in  evi- 
dence, was  objected  to  by  mortgagors  and  the  other  defendants,  as  not 
being  verified  as  required  by  the  statute.  The  verification  was  as 
follows : 

""State  of  Kansas,  Miami  County — ss.:     W.  J.  Bound,  of  lawful 
and  the  agent  of  Uriah  Dorman,  a  non-resident  of  the  county  of 

m 

*8ee  Weaver  v.  Sells,  10  Kan.  458;  Shellabarger  v.  Bishop,  post,  *482. 
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Miami,  being  by  me  first  duly  sworn,  deposeth  and  says  that  he  is 
the  agent  of  Uriah  Dorman,  and  the  facts,  as 'above  set  forth,  are  trae 
and  correct  according  to  the  best  of  his  knowledge  and  belief. 

"Wm.  J.  Bound. 

"Subscribed  in  my  presence,  and  sworn  to  before  me,  this  four- 
teenth of  July,  1871. 
[Seal.]         "G.  W.  Warren,  County  Clerk.- 

The  court  sustained  the  objection.  Dorman  then  asked  leave  to 
amenid  the  affidavit;  and,  leave  being  granted,  the  following  affidavit 
was  attached  to  said  statement : 

"State  of  Kansas,  Miami  County — ss.:  .W.  J.  Bound,  of  lawful 
age,  being  duly  sworn,  deposes  and  says  tbat  the  statements  and  al- 
legations set  forth  in  the  above  statement  of  Uriah  Dorman,  claiming 
a  lien  on  certain  property  belonging  to  Toms  &  Weylandt,  are  true  as 
therein  stated  and  set  forth.  Wm.  J.  Bound. 

"Sworn  to  before  me,  and  subscribed  in  my  presence,  this  thir- 
teenth of  May,  1872. 

[Seal.]         "John  L.  Bbeson,  Clerk  Dist.  Court.* 

"^226  *Dorman's  "statement"  or  claim  for  a  mechanic's  lien  was 
then  admitted  in  evidence,  but  the  court  postponed  his  lien, 
holding  it  subsequent  to  those  of  the  other  defendants,  as  above  stated. 
From  such  decision  and  judgment,  and  from  the  allowance  of  attor- 
ney's fees  as  were  not  stipulated  for,  Dorman  brings  the  ease  here  on 
error. 

B.  F,  Simpson,  for  plaintiff  in  error. 

The  lien  of  Dorman  would  date  from  the  commencement  of  the 
delivery  of  the  lumber  and  materials,  and  was  prior  to  that  of  any 
of  the  defendants  in  error,  and  it  was  error  in  the  court  to  postpone 
it  to  the  liens  of  defendants  in  error  because  of  the  amendment;  thus 
holding  that  the  statement  of  lien  would  only  operate  as  such  from 
the  date  of  the  filing  of  the  amended  affidavit,  instead  of  holding  that 
the  amendment  related  back  to  the  making  of  the  original  affidavit. 
If  this  construction  is  the  true  one,  it  entirely  destroyed  the  lien,  be- 
cause under  the  statutes  the  •statement  was  not  filed  in  time^  The 
only  object  of  the  statement,  so  far  as  the  other  lienholders  are  oon« 
cerned,  is  to  give  them  notice;  and  this  was  accomplished  as  well 
under  the  original  as  the  amended  affidavit.  Where  an  amendment 
is  made  only  as  to  form,  and  does  not  change  or  affect  the  character 
of  the  demand,  it  relates  back  to  the  filing  of  the  original  paper. 
Buel  V.  St.  Louis  Transp.  Co.,  45  Mo.  562;  Hallett  v.  Chicago  &  N. 
By.  Co.,  22  Iowa,  259. 

The  court  erred  in  taxing  attorney's  fees  on  the  mortgages  of  A. 
Crozier  &  Co.  and  Jarboe;  there  being  bo  provision  in. Said  mort- 
gages authorizing  it ;  and  this  error  is  apparent  on  the  face  of  the 
record. 
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Martin,  Bums  d  Case,  for  defendants  in  error. 

On  the  fourteenth  of  July,  1871,  the  paper  purporting  to  be  a 
mechanic's  lien  in  favor  of  Dorman  was  filed  in  the  office  of  the  reg- 
ister of  deeds  of  Miami  county.  The  court  very  properly  de- 
*237  cided  i^at  this  paper  did  not  establish  a  prior  lien  "^in  favor 
of  Dorman  as  against  the  other  parties  having  bona  fide  liens. 
The  statement  was  not  verified  as  required  by  law,  so  as  to  affect 
5ona/i^  lienholders.  The  amended  or  substituted  affidavit  did  not 
eare  the  defect,  if  it  could  be  allowed  at  all.  The  amended  affidavit 
is  in  the  present  tense,  fiobinson  v.  Burton,  5  Kan.  '''293-'^304. 
The  statement,  to  be  valid,  must  be  verified  when  filed ;  and,  to  be 
valid,  it  must  have  been  filed,  under  the  Laws  of  1871,  within  two 
months  from  the  furnishing  of  the  lumber  and  materials.  Dorman's 
statement  was  not  properly  verified  until  nearly  a  year  after  the  time 
filed  by  law.     It  was  void  as  a  lien,  and  could  not  be  cured. 

YalentinEi  J.  An  affidavit  made  by  an  agent  of  another  verifying 
a  statement  of  a  claim  filed  with  the  clerk  of  the  district  court  under 
section  3  of  the  mechanic's  lien  law  of  1871,  (Laws  1871,  p.  254,)  for 
the  purpose  of  procuring  a  mechanic's  lien  on  certain  real  estate, 
should  be  sworn  to  positively •  See  Atchison  v.  Bartholow,  4  Kan. 
*124;  Ex  pai-te  Bank  of  Monroe,  7  Hill,  177.  An  affidavit  for  such 
a  purpose,  made  by  such  an  agent,  stating  that  ''the  facts  as  above. 
set  forth  are  true  and  correct,  according  to  the  best  of  his  [the  agent's] 
knowledge  and  belief,"  without  showing  that  he  had  any  knowledge 
upon  the  subject,  is  not  sufficient.  Where  an  affidavit  made  in  such 
case  is  defective,  it  can  be  amended  only  by  attaching  a  sufficient  affi- 
davit to  the  statement  within  the  time  allowed  by  law  for  filing  the 
statement  with  the  clerk.     Code,  §  139. 

It  is  error  to  tax  attorney's  fees  in  a  foreclosure  suit  unless  the 
mortgagor  has  stipulated  to  them.  Cobum  v.  Weed,  12  Ran.  *182; 
Footev.  Sprague,  13  Kan.  *155. 

This  case  will  be  remanded  to  the  court  below,  with  the  order  that 

the  judgment  of  the  court  below  be  modified  by  striking  out 

*228    the  amounts  allowed  as  attorney's  fees  to  A.  Grozier  ^&  Co., 

and  to  y.  CT.  Jarboe.     In  other  respects  the  judgment  of  the 

court  below  will  be  affirmed. 

(All  the  justices  concurring.) 
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E.  H.  Sanford  v.  H.  D.  Shbpasd. 
January  Term,  1875. 

1.  Evidence:  Competency:  Value  of  Land.    It  is  not  error  for  the  court 

to  exclude  the  testimony  of  a  witness,  as  to  the  value  of  land,  where  it  is 
not  shown  that  such  witness  has  any  knowledge  of  what  the  value  of 
the  land  was  at  the  time  material  do  the  issue  in  the  case;  and  even  where 
such  a  witness  is  acquainted  with  the  land,  and  with  the  neighborhood 
in  which  the  land  is  situated,  but  when  it  is  not  shown  that  better  evi- 
dence could  not  be  procured,  it  is  not  error  to  exclude  such  testimony. 

2.  Pleadings:  In  Justices'  Courts:  Statute  of  LimitationB :  Practice. 

It  is  not  necessary,  in  a  justice^s  court,  that  the  statute  of  limitations 
should  be  specially  pleaded,  or  that  the  question  should  be  raised  by  demur- 
'  rer ;  but  the  question  may  be  raised  by  objecting  to  evidence  introduced  on 
the  trial  for  the  purpose  of  proving  a  claim  barred  by  the  statute;  and, 
where  a  case  is  appealed  from  a  justice's  court  to  the  district  court,  it 
should  be  tried  in  the  district  court,  so  far,  at  least,  as  the  statute  of  lim- 
itations is  concerned,  in  the  same  manner  as  it  would  be  tried  if  tried  in 
the  Justice^s  court.^ 

8,  Instruction:  Construction  of  Contract.  Where  the  court  below  in- 
structed the  jury  that  the  woixl  ''soon,"  used  in  a  contract,  implied 
''  within  a  reasonable  time, "  Tield  not  error  requiring  a  reversal  of  the 
judgment. 

'4.  Conveyance:  Agreement  to  "Quitclaim:"  Title  Immaterial.  Shep- 
ard  and  Sanford  agreed  to  exchange  lands  which  they  respectively  held 
under  tax  titles,  and  Sanford  conveyed  his  title  to  Shepard,  and  Shepard, 
in  consideration  therefor,  paid  Sanford  $400,  and  agreed  that  he  would 
*'soon"  transfer  his  title  to  Sanford  by  a  quitclaim  deed;  but  before 
Shepard  transferred  his  title  to  Sanford  it  was  ascertained  that  Shepard's 
title  was  not  worth  much,  and  Sanford  then  desired  to  recover  the  value 

of  the  land,  (less  said  $400,)  the  title  to  which  he  had  transferred  to 
^29    Shepard.    Held,  that  it  was  not  necessary  that  *Shepard  should  have 

had  a  good  or  perfect  title  to  the  land  which  he  agreed  to  convey  to 
Sanford  in  order  to  prevent  Sanford  from  recovering  for  the  value  of  the 
land  Sanford  conveyed  to  Shepard.  Sanford  was  merely  entitled  to  his 
'*  quitclaim"  deed  from  Shepard  for  the  land  to  which  Shepaid  held  a  tax 
title. 

Error  from  Osage  district  court. 

Shepard  sued  Sanford  in  a  justice's  court  on  an  account  for  goods 
sold  and  delivered,  claiming  a  balance  of  $194.95.  The  record  does 
not  contain  the  pleadings  before  the  justice,  nor  show  what  defense 
or  defenses  were  there  interposed  by  Sanford.  The  case  was  taken 
to  the  district  court  by  appeal,  where,  by  consent  of  parties  and  leave 

^In  a  justice's  court,  the  existence  of  a  corporation  may  be  put  in  issue  bv  the 
defendant  without  a  denial  under  oath,  and  even  without  a  written  denial  oi  any 
kind.  Stanley  v.  Farmers'  Bank,  17  Kan.  592.  On  appeal  to  the  district  court, 
the  case  is  heard  and  determined  only  as  a  case  within  the  Jurisdiction  of  a  jus- 
tice of  the  peace.  Wagstaff  v.  Challiss,  81  Kan.  212;  S.  0.  1  Pac.  Rep.  681;  Rob- 
bins  V.  Sackett,  28  Kan.  804.  Counter-claim  in  justice's  court  Wagstaff  v.  Chal- 
liss, 29  Ean.  506.    See  Thomas  v.  Reynolds,  Id.  810. 
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of  court,  new  pleadings  were  filed.  Shepard  filed  a  petition,  count- 
ing  on  a  book-aoconnt  for  goods,  wares,  and  merchandise  sold  and 
delivered,  and  claimed  said  balance  of  f  194.95,  and  interest.  San- 
ford  answered,  setting  up  several  defenses:  First,  that  plaintiff  was 
indebted  to  him  in  the  sum  of  f  2,000  "as  a  balance  due  defendant, 
after  a  payment  of  f  400,  on  account  of  the  value  of  162^  acres  of 
land  in  Lyon  county,  [describing  the  land,]  with  interest  thereon 
from  August  12,  1869,  being  the  day  of  the  delivery  of  the  deed  of 
said  premises  by  defendant  to  plaintiff.''  A  second  defense  was  a 
claim  for  an  alleged  indebtedness  "in  the  sum  of  $500  for  and  on  ac- 
eoont  of  hevm  and  sawed  timber,  and  other  timber  taken  from  the 
lands  of  defendant  by  plaintiff,  in  Lyon  county,  in  1867,  1868,  and 
1869."  A  third  defense  was  a  claim  for  f  100  for  services  as  an  at- 
torney at  law  rendered  by  Sanford  for  Shepard,  in  November,  1869. 
A  fourth  defense  was  for  a  check  for  $40  delivered  by  defendant  to 
plaintiff,  in  October,  1869.  These  defenses  were  pleaded  as  set-offs, 
and  defendant  claimed  judgment  for  the  balance  due  him.  Shepard 
replied — Firsts  a  general  denial ;  second,  that  the  demands  of  San- 
ford exceeded  the  amount  over  which  a  justice's  court  has  jurisdiction; 
thxri,  that  defendant's  first  defense  was  founded  upon  an  agreement 
between  plaintiff  and  defendant  to  exchange  lands  held  by  the  parties, 
respectively,  under  tax  titles;  that  such  exchange  on  the  part 
*230  of  plaintiff  was  to  be  by  quitclaim. deed;  *that  no  time  was 
fixed  for  the  execution  of  such  deed ;  that  defendant  had  never 
demanded  a  deed,  and  plaintiff  was  ready  and  willing  to  convey  by 
quitclaim,  as  he  had  agreed.  Trial  at  the  April  term,  1873.  The 
bill  of  exceptions  contains  a  memorandum  signed  by  Shepard,  and 
dated  August  12,  1869,  acknowledging  the  receipt  of  a  deed  from 
Sanford,  in  which  Shepard  says,  "and  I  agree  to  make  a  deed  (quit- 
claim) of  S.  W.  \  sec.  24,  T.  14,  R.  12,  Wabaunsee  county,  soon." 
Verdict  and  judgment  in  favor  of  Shepard  for  $90.75.  Sanford 
brings  the  case  here  on  error. 

£.  H,  Sanfard,  plaintiff  in  error,  for  himself. 

Ellis  Lewis,  for  defendant  in  error. 

Valentine,  J.  The  plaintiff  in  error  claims  in  his  brief  that  the 
judgment  of  the  court  below  should  be  reversed  for  *'(!)  error  of  law 
at  the  trial;''  and  '*(2)  refusal  to  grant  the  motion  for  new  trial."  He 
then  elaborates  these  grounds  for  error,  and  we  will  notice  his  points 
in  the  order  presented.  The  first  is  as  follows :  "  (1)  The  court  erred 
in  ruling  out  the  testimony  of  Weaver,  Stinson,  and  others,  in  relation 
to  the  value  of  the  land  and  tiinber.  The  statute  of  limitations  was 
^i  pleaded,  and  failure  to  demur  was  a  waiver." 

As  the  case  is  presented  to  us,  we  do  not  think  that  the  court  below 
erred  in  excluding  said  testimony.  It  was  not  only  not  shown  that 
the  witnesses  knew  the  value  of  the  land  and  timber  at  the  required 
time,  but  it  was  actually  shown  that  they  did  not  know  such  value. 


\   • 
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It  is  true,  the  witnesses  were  acquainted  with  the  land,  and  with  tbe 
neighborhood  in  which  the  land  was  situated,  but  thej  did  not  know 
the  value  of  the  land  at  the  time  material  to  the  issues  in  this  case. 
It  is  possible  that,  if  their  testimony  had  been  the  best  that  could  have 
been  procured,  it  would  have  been  admissible;  but  there  was 
*23I  no  claim,  or  even  pretense,  that  it  was  the  *best  that  could  have 
been  procured.  It  does  not  appear  but  there  were  many  per- 
sons who  knew  the  value  of  said  lands  whose  testimony  could  have 
been  procured.  When  testimony  is  offered  which,  from  its  nature  or 
character,  appears  not  to  be  the  best  the  case  admits  of,  it  is  the  duty 
of  the  party  offering  it  to  show  affirmatively  that  the  evidence  he  is 
attempting  to  introduce  is  the  best  evidence  that  can  be  procured;  and 
if  it  is  then  excluded,  it  devolves  upon  such  party  t6  show  affirmatively 
to  the  appellate  court  that  the  trial  court  erred. 

This  action  was  commenced  in  a  justice's  court,  and  appealed  to 
the  district  court,  where  the  judgment  complained  of  was  rendered. 
Now,  we  do  not  think  that  it  is  necessary  in  a  justice's  court  that  the 
statute  of  limitations  should  be  specially  pleaded,  or  that  the  question 
should  be  raised  by  demurrer;  but  the  question  may  be  raised  by  ob- 
jecting to  evidence  introduced  on  the  trial  for  tbe  purpose  of  proving 
a  claim  barred  by  the  statute.  And,  when  a  case  is  appealed  from 
a  justice's  court  to  the  district  court,  it  should  be  tried  in  the  district 
court,  so  far  at  least  as  the  statute  of  limitations  is  concerned,  in  the 
same  manner  as  it  would  be  tried  (if  tried)  in  the  justice's  court.  See 
sections  71-74,  Justices'  Act,  (Gen.  St.  791,)  and  section  122,  Jus- 
tices' Act,  as  amended,  (Laws  1870,  p.  184,  §  7.) 

We  now  come  to  the  next  portion  of  the  plaintiff's  brief,  which 
claims  that  the  court  below  erred  in  its  instructions.  The  plaintiff 
claims  that  the  court  erred  in  the  third,  sixth,  seventh,  eighth,  ninth, 
tenth,  and  thirteenth  instructions  which  were  given,  and  in  refusing 
to  give  the  first  and  second  instructions  asked  by  plaintiff  in  error. 

The  exceptions  to  said  instructions  given,  as  shown  in  the  record, 
were  as  follows :  "All  these  instructions  excepted  to  by  the  defend- 
ant. To  tbe  giving  of  the  third  paragraph  of  the  foregoing  instruc- 
tions the  defendant  then  and  there  excepted;  also  the  sixth  and 
seventh  instructions."  The  plaintiff  in  error  does  not  now  complain 
of  the  third  paragraph  or  instruction;  and  as  to  the  eighth, 
*232  ninth,  tenth,  and  ^thirteenth  instructions,  there  was  no  suffi- 
cient exception.  See  Ferguson  v.  Graves,  12  Kan.  *39,  *44, 
and  cases  there  cited.  Whether  there  was  a  sufficient  exception  taken 
to  the  giving  of  either  the  sixth  or  seventh  instruction  is  doubtful. 
But  suppose  there  was,  then  were  such  instructions  erroneous? 

As  to  the  sixth  instruction  the  plaintiff  in  error  in  his  brief  says : 
"In  the  sixth  instruction  the  court  errs  in  saying  the  word  'soon' 
means  in  a  reasonable  time.  This  leaves  the  jury  to  accept  a  wrong 
definition,  and  shifts  the  responsibility  the  law  imposes  upon  the 
court."     The  instruction  reads  as  follows:   *'(6)  If  there  is  no  time 


8ANF0RD  V.  8REPARD.  183 

specified  for  the  performance  of  an  act,  or  if  it  is  speoified  that  it  is  to 
be  performed  soon,  the  law  implies  that  it  is  to  be  performed  within 
a  reasonable  time."  There  is  certainly  no  error  in  this  sufficient  to 
Inverse  the  judgment. 

The  seventh  instruction  reads  as  follows:  "(7)  If  you  believe 
from  the  evidence  that,  at  the  time  the  defendant  executed  and  de- 
livered his  deed  to  plaintiff  for  the  Lyon  county  land,  there  was  an 
agreement  that  the  plaintiff  was  not  at  that  time  to  convey  to  defend- 
ant the  Wabaunsee  county  land  mentioned  in  plaintiff's  reply,  then 
and  in  that  event  a  demand  by  the  defendant,  and  a  refusal  by  tbe 
plaintiff,  prior  to  the  commencement  of  this  action,  would  be  neces- 
sary in  order  to  entitle  the  defendant  to  recover  the  value  of  the  land 
by  him  deeded  to  the  plaintiff,  unless  the  plaintiff  bad  placed  himself 
in  a  condition  that  he  could  not  convey  said  land  to  defendant." 
Upon  which  the  plaintiff  in  error  in  his  brief  says:  "As  to  the 
seventh  general  instruction,  it  should  have  been  given  with  the  pro- 
viso that  Shepard.  had  a  title  at  the  time  he  was  to  convey.  The 
conveyance  was  to  be  *  soon.'  " 

We  should  hardly  think  that  such  a  proviso  should  be  inserted. 
Shepard  did  not  agree  to  execute  to  Sanford  anything  more  than  a 
quitclaim  deed  for  the  Wabaunsee  county  land.  There  is  no  evidence 
that  Shepard  ever  pretended  that  his  title  was  perfect,  and  it  was  not 
necessary  that  he  should  have  had  a  perfect  title.  It  is  not  claimed 
that  there  was  any  fraud  in  the  transaction;  and,  in  the  absence  of 
fraud,  it  was  not  necessary  that  Shepard  should  have  had  a 
*233  good  title.  *The  transaction  that  called  forth  this  instruction 
seems  to  have  been  an  exchange  of  lands  held  by  the  parties, 
respectively,  under  tax  titles.  Sanford  transferred  his  title  to  the  Lyon 
county  land  to  Shepard,  and  Shepard,  in  consideration  therefor,  paid 
him  $400,  and  agreed  that  he  would  "soon"  transfer  his  title  to  the 
Wabaunsee  county  land  to  Sanford  by  a  quitclaim  deed.  It  seems, 
however,  that  afterwards,  but  before  Shepard  transferred  his  said  title 
to  Sanford,  it  was  ascertained  that  Shepard's  title  to  said  Wabaunsee 
county  land  was  not  very  good,  and  therefore  Sanford  now  wants  to 
recover  from  Shepard  the  value  qf  said  Lyon  county  laud,  less  said 
$400.  But  Shepard  wants  Sanford  to  take  said  quitclaim  deed  for 
said  Wabaunsee  county  land.  And  this  is  really  all  that  Sanford  is 
entitled  to. 

The  refusal  to  give  the  first  instruction  asked  for  by  plaintiff  in 
error  raises  the  same  question  as  the  giving  of  said  sixth  instruction, 
ftnd  hence  we  need  not  say  anything  further  with  reference  thereto. 

The  second  instruction  asked  for  by  plaintiff  in  error,  and  refused, 
is  as  follows :  "  (2)  As  to  tbe  demand  for  the  timber  on  the  defendant's 
land  under  tbe  contract  adduced  on  the  trial,  if  the  jury  find  that  the 
timber  was  to  be  first  demanded,  that  the  demand  was  not  made  for 
the  whole  or  any  part  of  said  timber,  the  value  of  the  recovery  would 
be  the  true  value  of  so  much  of  said  timber  as  may  be  proven  to  be 
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taken  away  from  the  defendant  by  the  plaintiff  without  snch  demand." 
The  only  reference  in  the  brief  of  plaintiff  in  error  to  this  instruction 
is  as  follows:  "Likewise  in  refusing  the  second  special  instruction, 
as  to  the  demand  for  timber."  Was  said  refusal  an  error?  And, 
if  sOy  why?  Was  there  any  evidence  to  found  such  an  instruction 
upon  ?  n  the  court  erred  in  refusing  to  give  it,  the  error  is  certainly 
not  apparent ;  and  the  plaintiff  in  error  has  not  taken  the  trouble  to 
point  out  the  error  to  us,  or  to  state  in  what  it  consists. 

The  judgment  of  the  court  below  is  affirmed. 

(All  the  justices  concurring.) 


*234    *WiLLiAM  B.  McGauslin  and  others  v.  Thouas  MoGuibe. 

January  Term,  1875. 

1.  Tax  Deed:  Suoscribing  Witnesses.    It  is  not  necessary  to  the  validity 

of  a  tax  deed,  or  to  make  it  prima  facie  evidence  of  title,  that  it  be  wit- 
nessed by  more  than  one  attesting  witness.  And  qucsre,  is  it  necessary 
that  it  be  witnessed  at  all? 

2.  Tax  Sale :  Purchase  by  County :  Payment.    Where  land  has  been  bid 

off  at  a  tax  sale,  by  the  county  treasurer,  for  the  county,  it  is  not  neces- 
sary that  anything  be  paid  at  the  time  for  tlie  land. 

9.  Tax  Deed:  Presumption:  Payment.  Where  a  tax  deed  for  land  se 
bid  off  to  the  county  recites  that  *'the  said  county  treasurer  did,  on  the 
sixth  day  of  October,  1862,  duly  assign  the  certificates  of  the  sale  of  the 
property  as  aforesaid,  and  all  the  right,  title,  and  interest  of  the  said 
county  to  said  property,  to  Thomas  McGuire,"  etc.,  without  stating  that 
McGuire,  or  any  one  for  him,  paid  anything  for  said  assignment,  or  for 
the  property,  Tield,  that  it  is  not  necessary  that  such  a  statement  should 
be  made,  as  it  will  be  presumed  that  the  certificate  was  duly  assigned, 
and  that  the  assignee  paid  the  amount  required  by  law  at  the  time  of  said 
assignment.^ 

4. :  Certificate  of  Acknowledgment.    Where  an  officer,  taking  the 

acknowledgment  of  a  deed,  certifies  **that  before  me,  a  register  of  deeds/' 
etc.,  and  then  signs  his  name,  *'L.  J.  T.,  Register  of  D^ds,"  Tield^  that 
the  certificate  is  sufficient,  although  the  officer  has  not  inserted  his  name 
in  the  body  of  his  certificate. 

5. :  Land  Sold  to  County:  Deed  to  Assignee.    Where  land  has 

been  bid  off,  at  a  tax  sale,  by  the  county  treasurer,  for  the  county,  aud 
the  tax  sale  certificate  has  been  assigned  to  an  individual,  a  valid  tax 
deed  may  be  made  to  such  individual  on  said  tax  sale  certificate. 

6.  :  Form  of.    A  tax  deed  need  not  be  in  the  exact  form  prescribed 

by  the  statute,  but  the  form  should  be  so  varied  that  the  deed  will  in 
every  case  state  the  exact  truth. 

Error  from  Jefferson  district  court. 

Action  for  partition  of  real  property,  broaght  by  William  B.  Mc* 
Gauslin,  Charles  F.  McCauslin,  John  Gregg,  John  W.  Corwine,  George 

^A  tax  deed  \a  prima  facie  evidence  of  every  thing,  from  the  valuation  of  the 
land  up  to  the  execution  of  the  deed,  and  that  includes  assignments  of  the  sale 
certificate..  Qardenhire  v.  Mitchell,  21  Kan.  87;  Board  of  Kegents  v.  Unscott, 
80  Kan.  240;  S.  0. 1  Pac.  Rep.  81.  See  Magill  v.  Martin,  ante,  «67;  MorriU  v.  Doug- 
lass, post,  *203. 
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Corwine,  Christian  Blaser^  Ellen  E.  McCauslin,  Harriet  F.  Millar, 
George  B.Millar,  and  Frank  Millar,  as  plaintiffs,  who  claimed  that  they 

were  the  owners  of  the  undivided  one-half  of  a  certain  quarter 
^235    section  of  land.     The  ^plaintiffs  admitted  that  McGuire,  the 

defendant,  was  the  owner  of  the  other  one-half  interest,  but  he 
daimed  title  in  fee  to  the  entire  tract.  The  district  court,  at  the  May 
term,  1873,  found  in  favor  of  the  defendant,  "that  the  defendant  was 
the  legal  owner  in  fee-simple  of  all  of  said  land,  and  that  the  plaintiffs 
had  no  interest  in  nor  title  to  any  part  of  said  land,"  and  gave  judg- 
ment accordingly. 
Kteler  d'  Johnson,  for  plaintiffs  in  error. 

The  tax  deed  under  which  defendant  claims  title  is  not  duly  wit- 
nessed, and  is  therefore  not  prima  facie  evidence,  and  was  not  ad« 
missible  in  evidence  without  proof  aliunde  that  all  the  tax  proceedings 
prior  to  its  execution  were  legal  and  regular.  Comp.  Laws  1863,  p. 
878,  §  10.  It  has  only  one  subscribing  witness.  The  statute  referred 
to  (which  was  in  force  at  the  time)  requires  the  deed  to  be  **duly  wit- 
nessed,** and  then  gives  a  form  for  tax  deeds,  the  blanks  in  which 
cannot  be  logically  or  grammatically  filled  without  the  insertion  of  at 
least  tu7o  names  as  attesting  ''witnesses."  The  reasons  for  requiring 
"attesting  witnesses"  are  to  give  additional  certainty  that  the  exe- 
eotion  is  genuine,  and  to  multiply  the  evidence  by  which  that  genuine- 
ness can  be  proved.  Neither  of  these  objects,  nor  any  object  what- 
ever, is  attained  by  having  the  officer  who  certifies  the  acknowledgment 
sign  his  name  as  a  witness  also.  The  whole  object  to  be  attained  by 
his  signature  and  witnessing  is  attained  when  he  signs  it  officially ; 
and  there  is  no  more  sense  nor  reason  in  his  signing  again  as  a  wit- 
ness than  there  would  be  in  the  same  person  signing  his  name  twice, 
as  a  witness  to  a  will,  in  order  to  satisfy  the  statutory  demand  for 
two  witnesses.  Hence  we  claim  that,  upon  a  rational  construction 
of  the  statute,  the  deed  is  not  witnessed  at  all.     But,  whether  the 

officer  is  a  competent  attesting  witness  or  not,  the  deed  fails 
*236    to  comply  with  the  statute,  which  requires  *** witnesses."   It  is 

a  well-settled  principle  that  the  courts  cannot  dispense  with 
the  regulations  prescribed  by  statute  to  be  observed  in  the  execution 
of  statutory  power.  Young  v.  Bowling,  15  111.  481 ;  Atkins  v.  Kinnari, 
20  Wend.  240,  249;  Bloom  v.  Burdick,  1  Hill,  180,  140;  Sharp  v. 
Speir,  4  Hill,  76,  86;  Jackson  v.  Esty,  7  Wend.  148;  Blackw.  Tax 
TiUes,  493. 

The  deed  does  not  show  that  any  consideration  was  ever  paid  for 
the  sale  certificate,  or  the  assignment  thereof.  It  is  a  substantial 
fequirement  of  the  statutory  form  of  tax  deed  that  it  shall  show  the 
amount  paid  into  the  county  treasury  by  the  tax-lien  purchaser. 
Such  payment  is  the  real  and  substantial  foundation  of  his  lien  or 
^Ue.  The  statute  forfeits  the  title  of  the  owner  of  the  land,  for  the 
non-payment  of  the  taxes,  to  any  person  who  pays  them  in  the  man- 
ner prescribed,  and  the  statute  requires  such  payment  to  be  shown  in 
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the  tax  deed.  The  recital  in  this  deed,  that  the  county  treasurer 
bid  the^  land  oflf  for  the  county,  does  not  show  nor  imply  any  pay- 
ment,  because  the  statute  did  not  authorize  the  county  treasurer  to  pay 
anything  as  a  bidder  for  the  county.  The  statute  (Comp.  Laws,  867, 
§  44)  provides  that  any  person  may  become  the  purchaser  of  the  cer- 
tificate by  paying  into  the  county  treasury  the  cost  of  redemption  at 
that  time ;  and  this  court  decided,  in  Guittard  Tp.  v.  Marshall  Co.,  4 
Kan.  *388,  and  other  cases,  that  '*any  person"  means  some  other  per- 
son than  the  county.  The  omission  to  state  in  this  deed  that  any 
such  payment  was  made,  leads  to  an  absurdity  in  the  latter  part  of 
the  deed,  where  the  county  clerk  says  that  he  conveys  the  land  in 
consideration  of  "said  sum  of  $18.61  taxes/*  etc.,  "to  the  treasurer, 
paid  as  aforesaid."  No  payment  to  the  treasurer  having  been  stated 
or  referred  to  anywhere  else  in  the  deed,  the  conveyance  is  left  with- 
out a  semblance  of  consideration;  and,  for  aught  that  appears  from 
the  deed,  the  taxes,  penalty,  and«charges  still  remain  due  and  un- 
paid upon  the  land. 

The  deed  says  this  land  was  sold  on  the  seventh  of  May,  1862, 
*237    which,  by  reference  to  a  calendar,  is  found  to  be  Wednes*day; 

and  there  is  no  averment  in  the  deed  that  it  was  sold  at  any 
sale,  or  adjourned  sale,  begun  and  held  on  the  first  Tuesday  in  May. 
It  is  true  that  the  insertion  of  the  word  "at"  in  a  certain  place  would 
cause  it  to  make  such  averment.  But  the  court  would  have  to  exer- 
cise equity  powers  in  order  to  reform  the  deed  in  that  manner,  which 
the  court  is  not  authorized  to  do,  because  courts  of  equity,  even,  are 
not  allowed  to  cure  defects  in  the  execution  of  statutory  powers. 
Young  V.  Dowling,  15  111.  481. 

The  name  of  the  officer  taking  the  acknowledgment  is  not  given  in 
the  body  of  the^  certificate  of  acknowledgment.  The  statutory  form, 
by  leaving  a  blank  for  that  name,  requires  it  to  be  there  inserted. 
A  tax  deed  is  not  substantially  in  the  form  required  by  statute  when 
it  omits  any  averment  therein  required.  The  phraseology  may  be 
changed  in  many  respects  without  substantially  changing  the  form, 
provided  equivalent  averments  are  inserted;  but,  when  the  fact  re- 
quired to  be  inserted  is  omitted,  it  loses  a  part  of  the  substance. 
If  courts  can  dispense  with  one  requirement  they  can,  with  equal  pro- 
priety, dispense  with  another  which  they  may  think  the  legislature 
has  unwisely  or  unnecessarily  required;  and  thus,  by  gradual  steps, 
assume  the  entire  legislative  powers  upon  the  subject. 

The  deed  purports  to  be  based  upon  a  sale  certificate  first  issued  to 
the  county  in  a  case  where  the  land  could  not  be  sold  for  the  taxes, 
penalty,  and  charges  thereon.  Comp.  Laws,  867,  §  42.  The  only  stat- 
ute in  force  at  the  date  of  this  deed  providing  for  or  authorizing  the 
issuance  of  a  tax  deed  was  section  10,  p.  877,  Comp.  Laws,  which 
provides  that  a  tax  deed  may  be  issued  only  in  cases  in  which  the 
land  is  sold  for  taxes.  This  land  was  not  and  could  not  be  sold,  or 
else  the  county  treasurer  had  no  authority  to  bid  it  off  for  the  county. 
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as  stated  in  the  deed.  Such  bidding  off  by  the  treasarer  is  not  a  sale 
within  the  meaning  of  said  section  10.  The  county  does  not,  by  sach 
bidding  off,  acquire  any  new  lien  on  or  title  to  the  land.     It  can  never 

become  entitled  to  a  tax  deed  thereon,  nor  acquire  any  rights 
*238    as  an  occupying  claimant  *thereunder.     Neither  the  certificate 

nor  the  land  is  any  part  of  the  general  county  property,  the 
custody  of  which  is  given  to  the  county  board,  and  neither  of  them 
can  be  sold  by  the  county.  It  is  true  that  Comp.  Laws.  p.  867,  §  44, 
provides  a  way  by  which  the  county,  with  the  other  corporations,  may 
receive  the  taxes  due  them,  respectively,  by  allowing  "any  person" 
(other  than  the  county)  to  purchase  the  certificate^  and  thereby  be- 
come entitled  to  the  amount  of  the  taxes  when  paid  by  the  owner  of 
the  land;  but  such  purchaser  never  becomes  entitled  to  a  deed  thereon. 
But  it  may  be  said  that  the  certificate  issued  to  the  county,  and  ac- 
quired by  "any  person"  as  a  purchaser,  is  by  law  required  to  state 
that  at  a  certain  date  the  holder  thereof  will  be  entitled  to  a  deed 
thereon.  Let  us  see  if  that  is  true.  Section  44  requires  the  treas- 
urer to  make  to  the  county  a  certificate  "similar"  to  that  specified  in 
section  43.  If  "similar"  there  means  "technically  and  exactly  like," 
then  it  requires  the  treasurer  to  certify,  not  only  that  the  county  will 
at  a  certain  time  become  entitled  to  a  deed,  but  also  that  the  county 
paid  the  amount  of  tax,  penalty,  and  charges  thereon,  both  of  which 
are  untrue.  The  only  reasonable  construction  of  the  term  "similar 
Certificate"  is  a  certificate  certifying  the  facts, — ^just  as  a  certificate 
to  a  purchaser  at  the  sale  recites  the  facts.  The  facts  required  in  a 
certificate  to  the  county  are  that  the  land,  describing  it,  could  not  be 
sold  for  the  amount  of  taxes,  penalty,  and  charges  thereon,  and  was 
bid  off  by  the  county  treasurer  for  the  county  for  such  amount,  nam- 
ing it.  The  statute  nowhere  prescribes  a  form  for,  nor  provides  for 
a  deed  upon  a  certificate  to  the  county.  Had  the  legislature  intended 
that  a  tax  deed  should  ever  be  issued  on  such  a  certificate,  it  would 
have  provided  a  form  of  deed  applicable  to  such  case ;  or,  at  all  events, 
would  not  have  required  all  tax  deeds  to  be  in  a  form  not  applicable 
to  such  a  case. 

The  middle  portion  of  the  deed  (being  about  one-third  of  it)  bears 
hardly  any  resemblance  to  the  statutory  form.     It  does  not  say  that 

any  person  offered  to  pay  the  taxes,  nor  that  the  property  was 
*239    stricken  off  at  any  price,  nor  that  the  *payment  of  any  sum 

was  made  to  the  treasurer,  nor  that  the  amount  of  taxes, 
penalty,  and  charges  was  ever  paid  by  anybody;  neither  does  it  give 
a  description  of  property  sold  where  the  statutory  form  requires  it, — 
the  second  description  of  land  in  said  deed  being  in  a  connection  which 
i^ves  it  no  coherency  or  meaning  except  as  an  averment  that  no  less 
quantity  was  bid  for.  But,  even  if  it  is  held  that  this  deed  may  de- 
part from  the  statutory  form  enough  to  suit  the  peculiar  facts  in  the 
case,  the  deed  still  fails  to  be  good,  because  it  does  not  set  forth  suf- 
ficient facts  upon  which  to  found  a  conveyance.     It  does  not  say  that 
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the  land  coold  not  be  sold  at  any  regular  sale  for  the  tax,  penalty,  and 
charges  thereon,  as  required  by  section  42,  Gomp.  Laws,  1862,  p.  867; 
nor  that  any  person  ever  paid,  or  offered  to  pay,  a  sum  equal  to  the 
cost  of  redemption  at  that  time,  as  required  by  section  44;  nor  does 
it  say  what  county  treasurer  bid  the  land  off;  nor  does  it  describe  the 
land  bid  off  by  the  treasurer  other  than  by  a  reference  to  the  land 
subject  to  taxation. 

The  evidence  in  the  case  shows  that  the  plaintiffs  and  one  Abel  Whit- 
ney were  tenants  in  common  of  this  land  before  and  up  to  January 
21, 1865,  at  which  time  the  defendant  purchased  Whitney's  title,  and 
received  from  Whitney  a  conveyance  of  the  undivided  one-half  of 
said  land;  that  at  the  same  time,  and  as  a  part  of  the  same  trans- 
action,  defendant  got  from  Whitney  the  certificate  on  which  the  tax 
deed  in  question  was  subsequently  made  to  defendant.  Now,  we 
claim  that  upon  this  evidence  the  legal  presumption  is  that  Whitney 
held  that  certificate  for  the  joint  benefit  of  himself  and  the  plaintiffs, 
and  that  defendant,  by  receiving  it  as  a  part  of  his  muniments  of 
title,  took  only  the  rights  that  Whitney  had,  and  the  defendant  can- 
not by  means  of  that  certificatCi  or  of  a  tax  deed  subsequently  taken 
thereon,  acquire  a  title  to  the  land  to  the  exclusion  of  his  co-tenants, 
the  plaintiffs.  One  tenant  in  common  before  partition  cannot  pur- 
chase in  an  outstanding  title  or  incumbrance  on  the  joint  estate  for 
his  exclusive  benefit,  and  use  it  against  his  co-tenants.  The 
*240  *purchase  inures  to  the  common  benefit  of  all  the  co-tenants; 
the  purchaser  being  entitled  to  contribution  only.  Brown  v. 
Homan,  1  Neb.  448;  Maul  v.  Rider,  51  Pa.  St.  877;  Rothwell  v. 
Dewees,  2  Black.  618;  Titsworth  v.  Stout,  49  111.  78;  Keele  v.  Cun- 
ningham, 2  Heisk.  288;  Van  Home  v.  Fonda,  5  Johns.  Ch.  406; 
Mead  V.  Small,  2  Greeifl.  207;  Farmer  v.  Samuel,  4  Litt.  187;  Graham 
v.  Fox,  6  Dana,  172 ;  Pratt  v.  St.  Clair's  Heirs,  6  Ohio,  227;  Cop- 
pinger  v.  Bice,  33  Cal.  408 ;  Page  v.  Webster,  8  Mich.  263. 

John  W,  Day  and  Ross  Burns,  for  defendant  in  error. 

The  clause,  "such  deed,  duly  witnessed  and  acknowledged,"  which 
occurs  in  section  10,  c.  198,  Comp.  Laws  1862,  p.  877,  is  borrowed 
from  the  tax  law  of  Wisconsin.  The  general  law'of  that  state  pro- 
vides that  no  deed  for  the  conveyance  of  any  land,  or  interest  therein, 
shall  be  valid  unless  the  same  be  executed  in  the  presence  of  two  wit- 
nesses. In  this  state  our  tax  law  does  not  designate  the  number  of 
witnesses,  nor  does  any  law  of  this  state  require  an  instrument  of 
conveyance  to  be  witnessed.  At  common  law  attesting  witnesses  are 
not  necessary  to  the  validity  of  a  deed.  Where  the  statutes  make 
no  provision  as  to  the  number  of  witnesses,  the  common-law  rule  ap- 
plies, and  a  deed  that  is  acknowledged  before  a  proper  officer  needs 
no  witness.  Gray  v.  Ulrich,  8  Kan.  *112,  121;  Phil.  Ev.  413-421; 
2  Bl.  Comm.  307,  note  21 ;  4  Greenl.  Cruise,  Beal  Prop.  81;  Dough- 
erty V.  Bandall,  3  Mich.  581.  This  deed  is  duly  acknowledged,  and 
this  court  has  decided  that  "we  do  not  think,  where  a  deed  is  ac- 
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knowledgedy  any  witnesses  are  necessary.    Stebbins  v.  Guthrie,  4  Ean. 
*869.    And  see  Sboat  v.  Walker,  6  £an.  *72. 

It  is  claimed  that  "the  deed  does  not  show  that  any  consideration 
waseyer  paid  for  the  sale  certificate,  or  the  assignment  thereof/'  The 
tax  deed  shows  that  the  land  was  aabject  to  taxation  for  the  year  1861, 
and  that  the  taxes  assessed  on  said  land  for  that  year  remained  due 
and  unpaid  on  the  first  Tuesday  of  May,  1862,  (the  time  fixed  by  law  for 
the  sale  of  the  same  for  delinquent  taxes,)  and  that  at  the  time  afore- 
said the  treasurer  of  said  county  of  Jefiferson  exposed  the  same  to  pub- 
he  sale  at  the  county-seat  in  said  county,  in  conformity  to  all  the  re- 
quirements of  the  statute  in  shch  case  made  and  provided,  for 
*241  the  payment  of  the  taxes  then  *due  thereon,  and  that  no  per- 
son bid  therefor  the  amount  of  Euch  tax,  penalty,  and  charges 
80  due  and  unpaid,  and  that  the  land  was  bid  off  by  the  county  treas- 
urer/or the  county  of  Jefferson  for  the  sum  of  $7.57;  that  sum  being 
the  whole  amount  of  taxes,  interest,  and  costs  then  due  and  remaining 
anpaid  on  said  property.  The  tax  deed  thus  far  shows  a  compliance 
with  the  statute.  Section  42,  Comp.  Laws,  867.  Section  44  of  the 
same  act  made  it  the  duty  of  the  county  treasurer,  where  land  was 
bid  off  for  the  county,  to  make  a  certificate  to  the  county  similar  to 
those  given  to  individual  purchasers ;  and  also  provides  that  said  cer- 
tificate shall  be  subject  to  purchase  by  any  person  offering  to  pay 
therefor  a  sum  equal  to  the  cost  of  redemption  at  that  time,  and  the 
county  treasurer  should  assign  the  same  to  the  purchaser,  the  same 
being  made  assignable  by  the  county  treasurer  in  like  manner  as  those 
given  to  other  purchasers, — the  same  as  an  individual.  This  tax 
deed  further  recites  that  the  treasurer  duly  assigned  the  sale  certifi- 
cate, and  all  the  right,  title,  and  interest^  of  the  said  county  to  said 
property,  to  Thomas  McGuire.  It  further  recites  that  ''two  years 
having  elapsed  since  the  date  of  said  sale,  and  said  j)roperty  has 
not  been  redeemed  therefrom  as  provided  by  law,  now,  therefore, 
*  ^  *  for  and  in  coneideration  of  the  said  sum  of  $18.61,  taxes,  in- 
terest, and  costs  due  on  said  land  for  the  year  1861,  to  the  treasurer 
paid  as  aforesaid,  '*  etc.  We  think  this  shows  a  consideration  paid  to 
the  county.  It  is  true  that  the  deed  does  not  recite  that  McGuire 
paid  to  the  treasurer  $18.61  at  the  time  the  certificate  was  purchased 
by  him,  and  the  transfer  made  by  the  treasurer,  but  it  recites  the  fact 
that  the  treasurer  dtdy  assigned  the  certificate.  An  officer  dtdy  doing 
a  thing,  means  regularly,  properly^  If  regularly  and  properly  done, 
he  must  have  received  the  amount  of  taxes,  interest,  and  penalty  then 
due;  and  the  clerk  certifies  that  the  sum  of  $18.61,  taxes,  interest, 
aud  costs,  was  so  due  on  said  land,  and  was  so  paid  by  Thomas  Mc- 
Guire to  the  treasurer  as  aforesaid,  who  is,  in  a  former  part 
*342  of  said  deed,  described  as  *"the  county  treasurer  of  the  county 
of  Jefferson."  Bowman  v.  Cockrill,  6  Kan.  ♦326. 
It  is  claimed  that  the  deed  is  void  because  the  land  was  sold  on  the 
seventh  of  May,  1862,  which  is  found  by  reference  to  a  calendar  to 
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be  Wednesday,  and  that  there  is  no  averment  in  the  deed  that  it « 
Bold  at  any  sale  or  adjonrned  sale  began  and  held  the  first  Tuesd 
in  May.  It  makea  no  difference  whether  the  sale  was  made  on  W< 
nesday,  or  on  any  other  day  of  tbe  week.  It  is  plain  to  be  seen  tl: 
the  word  of,  before  the  "an  adjourned  sale  of,"  in  the  form  of  the  t 
deed  given  in  the  statute,  has  been  inadvertently  left  out  or  omiti 
from  the  deed  in  questiou  by  the  draughtsman.  It  cannot  be  serioui 
claimed  that  this  slight  omission  invalidates  this  deed.  It  is  sim| 
a  clerical  omission,  not  a  substantial  defect.  Bowman  v.  Cockrill 
Kan.  •324;  Taylor  v.  Miles,  5  Kan,  MSS,  'SIO;  Davia  v.  McFam 
4  Mich.  140,  154;  Groesbeck  v.  Seeley,  13  Mich.  338;  Wright 
Dunham,  Id.  414. 

It  is  claimed  the  deed  is  void  because  the  name  of  the  officer  ts 
ing  the  acknowledgment  is  not  given  in  the  body  of  the  certificate 
acknowledgment.  The  acknowledgment  forms  no  part  of  the  dee 
but,  even  it  it  did,  the  certificate  of  acknowledgment  to  this  deed 
in  Bubijtantial  compliance  with  the  requirements  of  the  statute. 

It  is  claimed  that  the  deed  is  void  for  the  reason  that  the  land  w 
bid  off  by  the  county  treasurer  for  the  county,  and  for  that  reason 
deed  could  not  be  made  on  a  certificate  issued  to  the  county,  ai 
transferred  by  the  county  treasurer.  The  argument  of  counsel  i 
this  proposition  is  ingenious.  If  this  theory,  contended  for  bycou 
sel,  can  be  sustained,  then  the  owner  of  lands  sold  and  bid  in  by  t 
county  for  delinquent  taxes  can  never  lose  the  legal  title  to  bis  Ian 
by  reason  of  such  sale,  nor  the  purchaser  from  the  county  there 
ever  acquire  a  legal  title  thereto.  This  would  be  a  strange  aQomnI 
indeed.  But  we  do  not  understand  the  law  to  mean  this.  We  thii 
a  person  purchasing  at  a  tax  sale,  and  holding  a  certificate  of  pi 
chase,  and  a  person  holding  a  transferred  certificate  of  a  t 
*243  sale  from  the  county,  stand  in  the  *same  relation.  Ifthelai 
is  not  redeemed  in  the  time  prescribed  by  law,  the  holder 
the  certificate  is  entitled  to  a  deed  in  either  case;  and,  if  the  procee 
ings  and  deed  are  regular,  the  deed  passes  the  title  absolutely.  8f 
tion  42,  Comp.  Laws,  867,  provides  that  when  the  land  cannot  be  so 
for  the  amount  of  tax,  penalty,  etc.,  it  shall  be  bid  ojf  hy  the  conn 
treasurer /or  the  covntij,  for  such  amount.  Section  44  provides  th 
the  treasurer  shall  make  a  certificate  to  the  county  similar  to  th 
made  to  an  individual,  which  certificate  shall  be  assignable  by  t! 
county  treasurer  in  like  manner  as  those  given  to  other  purekntet 
The  county  here  is  called  a  purchaser;  the  only  difference  being  tl 
county  purchases  on  credit,  and  pays  when  it  sails  the  certifical 
while  other  purchasers  at  the  sale  pay  when  they  make  the  purchas 
Where  there  is  a  purchase  or  a  purchaser,  there  must  be  a  sale  ai 
a  seller.  Section  10,  Comp.  Laws,  877,  provides  that  if  any  lai 
gold  for  taxes  shall  not  be  redeemed,  etc.,  the  county  clerk  shall,  < 
presentation  to  him  of  the  certificate  of  sale,  execute,  in  the  name 
the  county,  a  deed  of  tbe  land  unredeemed,  which  means  that  thedei 
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shall  be  made  to  the  holder  of  the  tax-sale  oertificate,  whether  the 
certifioate  was  issued  to  bini  as  the  purohaser,  or  to  the  county,  and 
then  assigned  to  him. 

Again,  it  is  claimed  the  deed  does  not  follow  the  form  given  in  the 
Btatate.  There  is  no  form  prescribed  by  law  for  this  particular  con- 
Teyance;  but  we  think  tbe  form  of  the  deed  is  substantially  good,  and 
the  law  fully  complied  with.  In  this  particular  kind  of  a  case  the 
deed  certainly  would  not  be  good  if  it  were  made  precisely  in  tbe  form 
laid  down  in  the  statute.  It  is  necessary  to  change  the  form  of  the 
deed  to  suit  the  circumstances  of  each  case;  the  law  only  requiring 
that  tbe  deed  shall  be  subsUmtiaUy,  not  exactly,  in  the  form  given  in 
tbe  statute.  Bowjuan  v.  Cockrill,  6  Kan.  *31l9*324;  Comp.  Laws, 
878,  §  10, 

It  is  scarcely  necessary  in  this  action  to  discuss  the  seventh  point 
argued  by  counsel  for  plaintiff. 

*244  *Valentinb,  J.  This  was  an  action  brought  by  plaintiffs  in 
error  against  McGuire,  for  tbe  partition  of  a  certain  quarter 
section  of  real  estate.  The  plaintiffs  in  error  claim  to  own  an  un« 
divided  half  of  said  real  estate.  The  defendant  in  error  claims  to 
own  the  whole  of  it.  The  plaintiffs'  title  is  as  follows :  Patent  for 
the  land  from  the  Unitpd  States  to  David  Eckert,  dated  October  1, 
1858;  deed  of  general  warranty  for  the  land,  from  Eckert  to  Morris 
B.  Knight,  dated  August  9,  1857;  deed  for  an  undivided  half  of  the 
land  from  Knight  to  two  of  the  plaintiffs,  dated  August  7, 1857.  The 
defendant's  title  is  as  follows:  Said  patent,  and  said  deed  from 
Eckert  to  Enight;  sheriff -s  deed  conveying  the  interest  of  Morris  S. 
Knight  in  said  land  (being  tbe  other  undivided  half  of  said  land)  to 
Abel  Whitney,  dated  November  12, 1863;  deed  for  an  undivided  half 
of  Baid'land  from  Whitney  to  the  defendant  in  error,  dated  January  25, 
1865;  tax  deed  for  the  whole  of  said  land  from  tbe  county  clerk  of 
Jefferson  county  to  the  defendant  in  error,  dated  April  29, 1866.  All 
the  qaestions  involved  in  this  case  are  with  reference  to  the  validity 
and  eSect  of  said  tax  deed.     Said  tax  deed  reads  as  follows : 

"Know  all  men  by  these  presents,  that  whereas,  the  following  de- 
scribed real  property,  viz.,  the  S.  W.  ^  of  section  31,  in  township  9, 
of  range  18,  containing  160  acres,  situated  in  the  county  of  Jefferson 
and  state  of  Kansas,  was  subject  to  taxation  for  the  year  1861;  and 
whereas,  the  taxes  assessed  upon  said  real  property  for  the  year  1861 
aforesaid  remained  due  and  unpaid  at  the  date  of  the  sale  hereinafter 
named;  and  whereas,  the  treasurer  of  said  county  did,  on  tlie  seventh 
day  of  May,  1862,  by  virtue  of  the  authority  in  him  vested  by  law, 
(an  adjourned  sale  of,)  the  sale  begun  and  held  on  the  first  Tuesday 
of  May,  1862,  expose  to  public  sale  at  the  county-seat  in  said  county, 
in  substantial  conformity  with  all  the  requisitions  of  the  statute  in 
sach  cases  made  and  provided,  the  real  property  above  described, 
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for  the  payment  of  the  taxes,  interests,  and  costs  then  due  and  re- 
maining unpaid  on  said  property;  and  whereas,  at  the  time 
*245  and  place  afore*8aid,  no  person  bid  the  amount  of  tax,  penalty, 
and  charges  on  said  land,  the  said  land  was  bid  off  by  the 
county  treasurer  for  the  county  of  Jefferson  for  said  amount,  to-wit, 
the  sum  of  seven  dollars  and  fifty-seven  cents, — ^being  the  whole  amount 
of  taxes,  interests,  and  costs  then  due  and  remaining  unpaid  on  said 
property  for  the  S.  W.  ^  of  section  31,  in  township  9,  of  range  IS, 
containing  160  acres,  which  was  the  least  quantity  bid  for;  and 
whereas,  the  said  county  treasurer  did,  on  the  sixth  day  of  October, 
1862,  duly  assign  the  certificate  of  the  sale  of  the  property  as  afore- 
said, and  all  the  right,  title,  and  interest  of  the  said  county  to  said 
property,  to  Thomas  McGuire,  of  the  county  of  Jefferson  and  state  of 
Kansas;  and  whereas,  two  years  have  elapsed  since  the  date  of  said 
sale,  and  said  property  has  not  been  redeemed  therefrom  as  provided 
by  law :  now,  therefore,  I,  Terry  Gritchfield,  county  clerk  of  the  county 
aforesaid,  for  and  in  consideration  of  the  said  sum  of  $18.61,  taxes, 
interest,  and  costs  due  on  said  lands  for  the  year  1861,  to  the  treas- 
urer paid  as  aforesaid,  and  by  virtue  of  the  statute  in  such  case  made 
and  provided,  have  granted,  bargained,  and  sold,  and  by  these  pres- 
ents do  grant,  bargain,  and  sell,  unto  the  said  Thomas  McGuire,  his 
heirs  and  assigns,  the  real  property  last  hereinbefore  described,  to 
have  and  to  hold  unto  him,  the  said  Thomas  McGuire,  his  heirs  and 
assigns,  forever;  subject,  however,  to  all  rights  of  redemption  as  pro- 
vided by  law. 

"In  witness  whereof,  I,  Terry  Gritchfield,  county  clerk,  as  afore- 
said, by  virtue  of  the  authority  aforesaid,  have  hereunto  subscribed  mj 
name,  and  affixed  my  official  seal,  on  this  twenty-seventh  day  of 
April,  1866. 

[County  Seal.]  "Terry  Gritchfield,  Gounty  Clerk. 

"L.  J.  Thowbr,  Witness." 

''State  of  Kansas,  Jefferson  County — ss,:  I  hereby  certify  that,  be- 
fore me,  a  register  of  deeds  in  and  for  said  county,  personally  ap- 
peared the  above  Terry  Gritchfield,  clerk  of  said  county,  personally 
known  to  me  to  be  the  clerk  of  said  county  at  the  date  of  the  execu- 
tion of  the  above  conveyance,  and  to  be  the  identical  person  whose 
name  is  affixed  to  and  who  executed  the  above  conveyance  as  clerk 
of  said  county,  and  acknowledged  the  execution  of  the  same  to  be 
his  voluntary  act  and  deed,  as  clerk  of  said  county,  for  the  purpose 
therein  expressed.  Witness  my  hand  and  official  seal  thia  twenty- 
eighth  of  April,  1866. 

[Seal.]  **L.  J.  Trower,  Eegister  of  Deeds.*' 

*246    *Tfais  deed  was  recorded  in  the  county  register's  office,  April 

28,  1866.     There  is  nothing  in  the  record  of  this  case,  as 

brought  to  this  court,  which  shows  when  this  action  was  commenced. 

But  as  the  action  was  not  tried  until  May  28, 1878,  and  as  the  court 


then  foand  generally  in  favor  of  the  defendant  and  against  the  plain- 
tiffs, and  rendered  judgment  in  favor  of  the  defendant  and  against 
the  plaintiffs,  thereby  sastaining  the  regularity  and  validity  of  said 
tax  deed,  we  should  presume,  in  favor  of  the  findings  and  judgment 
of  the  court  below,  that  this  action  was  not  commenced  until  after 
more  than  two  years  had  elapsed  after  the  recording  of  said  tax  deed, 
and  therefore  that  the  two-years  statute  of  limitations  had  run  in 
favor  of  said  tax  deed  before  this  action  was  commenced.  Therefore 
we  cannot  declare  the  tax  deed  void  unless  it  is  void  upon  its  face, 
or  aniess  it  is  affected  with  some  incurable  irregularity  not  shown 
upon  its  face.  The  plaintiffs  claim  that  it  is  void  upon  its  face  for 
aboat  six  supposed  irregularities.  We  shall  mention  them  in  their 
order. 

1.  It  is  claimed  that  the  deed  is  not  duly  witnessed.  This  deed 
was  witnessed  by  one  witness,  and  only  one.  He  was  the  same  per- 
son who  took  the  acknowledgment  of  the  execution  of  the  deed.  The 
only  reasons  for  claiming  that  said  deed  was  not  duly  witnessed  are 
as  follows :  In  section  10  of  the  tax  law  then  in  force  (Comp.  Laws, 
S78)  there  was  a  clause  which  reads  as  follows :  **  And  such  deed,  [a 
tax  deed,]  duly  witnessed  and  acknowledged,  shall  be  prima  facie  evi- 
dence of  the  regularity  of  such  proceediqgs  from  the  valuation  of  the 
land  by  the  assessor,  inclusive,  up  to  the  execution  of  the  deed,  and 
maybe  recorded  with  like  effect  as  other  conveyances  of  land."  And 
in  the  same  section,  at  the  bottom  of  the  form  given  for  tax  deeds, 
where  witnesses  usually  sign  their  names^  the  word  "Witnesses"  is 
printed.  It  will  be  perceived  that  the  statute  quoted  does  not  ex> 
pressly  require  that  a  tax  deed  shall  be  witnessed ;  nor  does  the  stat- 
nte  state  how  it  shall  be  witnessed, — whether  by  one,  two,  or  a  dozen 

witnesses.      The   statute  simply  says  that  "such  deed  duly 
247    ^witnessed,"  etc.,  "may  be  recorded  with  like  effect  as  other 

conveyances."  Now,  what  does  "duly  witnessed"  mean?  We 
think  it  means  "witnessed  according  to  law."  And  how  does  the 
law  require  that  a  deed  of  conveyance  should  be  witnessed?  It  in 
fact  does  not  require  that  a  deed  of  conveyance  shall  be  witnessed  at 
all.  The  common  law  never  did  require  that  deeds  of  conveyance 
should  be  witnessed  by  attesting  witnesses.  Jac.  Law  Diet.  "Deed," 
ii,  8;  2  Bl.  Comm.  307,  and  note  21;  Com.  Digest,  "Fait,"  B,  4;  4 
Greenl.  Cruise,  Beal  Prop.  31,  c.  2,  §  77  et  seq.,  and  notes;  4  Kent, 
Comm.  458;  2  Washb.  Real  Prop.  572;  2  Hil.  Beal  Prop.  208,  § 
153.  And  no  statute  can  be  found  in  this  state  that  requires  any 
such  thing.  Tax  deeds  were  unknown  to  the  common  law,  and  our 
Btatntes  do  not  require  that  they  shall  be  witnessed  in  any  different 
manner  from  other  deeds,  but  leave  the  matter  entirely  optional  with 
the  parties  executing  and  receiving  them.  The  statutes  above  quoted 
were  borrowed  almost  literally  from  Wisconsin,  where  attesting  wit- 
nesses were  necessary  to  all  deeds;  and  this  accounts  for  the  words 
"witnessed"  and  ''witnesses"  being  used.     In  this  state  the  certificate 
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of  tiie  officer  taking  the  acknowledgment  of  a  deed,  with  bissignati 
and  seal  if  be  has  one,  is  considered  a  sufficient  attestation  of  i 
deed ;  and  with  each  a  certificate  the  deed  may  be  read  witfaont  ot 
proof.  We  think  the  deed  in  this  ease  was  duly  witneased ;  tha 
is  valid,  (if  it  ia  in  other  respects  sufficient ;)  and  thai  it  ia  prt 
facie  evidence  of  title. 

3.  It  is  claimed  that  the  deed  does  not  show  that  an;  considerat 
was  paid  for  the  tax-sale  certificate,  or  the  assignment  thereof.  1 
property  was  bid  off  at  the  tai  sale  by  tbe  county  treasurer  for 
county  of  Jefferson,  and  tlie  county  was  not  required  by  any  laii 
pay  anything  therefor.  The  deed  recites  that  the  certificate  of  s 
was  dull/  assigned  to  tbe  defendant;  and  this  it  does  in  almost 
exact  language  given  in  the  form  prescribed  by  the  statute.  T 
we  think  was  snfticient.     It   will  be  presumed  that  the  purcb: 

money,  and  all  that  waa  necessary,  was  paid  when  the  cert 
*24S     *cate  was  "duly  assigned."    The  certificate,  with  all  the  rig 

title,  and  interest  of  Jefferson  county  to  the  land  in  qaestii 
could  not  have  been  "duly  assigned"  to  the  defendant,  as  is  stated 
the  deed,  if  tue  purchase  money  was  not  paid. 

3.  The  sale  seems  to  have  been  on  May  7,  1863,  which  was  Wi 
nesd'ay.  Bnt  tbe  deed  plainly  enough  shows  that  the  sale  was  " 
adjourned  sale  of  the  sale  begun  and  held  on  the  first  Tuesday 
May,  1862." 

4.  The  name  of  the  ol£cer  taking  the  acknowledgment  is  not  giv 
in  the  body  of  the  certificate.  That  is  not  material.  The  offii 
certifies  "that  before  me,  a  register  of  deeds,"  6tc.,  and  then  signs] 
name,  "L.  J.  Tkower,  Register  of  Deeds."  There  can  be  no  misund 
standing  as  to  whom  the  pronoun  "me"  refers.  It  personates  t 
mistakably  the  person  signing  the  certificate,  and,  with  its  connecti< 
clearly  expresses  his  official  character, 

5.  Tbe  property  was  hid  off  by  tbe  county  treasurer  for  the  ooun 
and  the  certificate  of  sale  was  issued  to  the  county,  and  afterwai 
asaigned  by  the  county  treasurer  to  the  defendant.  It  is  claim 
that  no  tax  deed  could  be  made  on  such  a  sale  or  such  a  certifica 
Everything  Beems  to  have  been  done  in  accordance  with  the  law 
the  law  existed  at  the  time  the  same  was  done.  We  think  a  val 
tax  deed  may  be  made  on  such  a  sale  and  such  a  certificate,  when  1 
certificate,  and  tbe  interest  of  the  county,  has  been  duly  assigned, 
in  this  case.  A  valid  tax  deed  may  be  made  under  the  laws  of  Ee 
sas  to  the  assignee  of  a  county,  the  legal  holder  of  the  tax-sale  cei 
ficate.  Sprague  V.  Pitt,  McCabon,  212;  S.  C.  1  Ran.  (Dassler's Ei 
610. 

6.  It  is  claimed  that  the  middle  portion  of  said  tax  deed  is  not 
the  statutory  form.  This  is  true;  but  still  it  is  in  the  proper  fo: 
to  express  the  facts  as  they  exist  in  this  case,  and  as  they  must  ei 
under  the  law  in  all  such  oases.  The  form  of  this  deed  is  varied  fri 
the  statutory  form  only  far  enough  to  express  the  facts  in  the  ca: 
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In  the  ease  of  Bowman  v.  Gookrill,  6  Kan.  *311,  *324,  *325,  we  held 
that  a  tax  deed  need  not  be  in  l^be  exact  form  prescribed  by  the  stat- 
ute; and  in  two  later  cases,  Norton  v.  Friend,  13  Kan.  *532y 
*249  and  Magill  *v.  Martin,  ante,  *67,  we  have  held  that  the  form 
of  the  tax  deed  must  be  so  varied  in  all  cases  where  the  facts 
and  the  statutory  form  do  not  agree,  that  the  deed  will  state  the  facts 
as  they  really  are.  The  deed  must  state  the  exact  truth,  and  must 
always  show  a  legal  sale,  or  the  deed  will  be  void. 

7.  We  hardly  think  that  the  question  desired  to  be  raised  under  the 
seventh  heading  of  plaintiffs'  brief  is  in  the  case.  The  question  is 
whether  one  of  two  or  more  tenants  in  common  can  procure  a  valid 
tax  title  to  land  held  by  himself  and  his  co-tenants.  It  seems  from 
the  tax  deed  that  the  property  in  controversy  was  taxed  for  the  year 
1861.  It  was  sold  May  7, 1862,  for  the  taxes  of  1861,  to  the  county  of 
Jefferson.  On  October  6,  1862,  the  tax-sale  certificate,  and  the  in- 
terest of  Jefferson  county  in  and  to  the  land,  were  transferred  to  the 
defendant,  Thomas  McGuire.  And  the  tax  deed  is  prima  facie  evi- 
dence of  all  of  these  recitals.  If  there  was  any  evidence  in  conflict 
with  these  recitals,  the  court  below  may  have  believed  these  recitals, 
and  disbelieved  the  other  evidence  in  conflict  therewith.  The  court 
below  found  generally  in  favor  of  the  defendant  and  against  the 
plaintiffs,  and  therefore  it  would  seem  that  the  court  did  find  that 
these  recitals  were  true,  notwithstanding  there  may  possibly  have  been 
8ome  evidence  tending  to  contradict  them.  If  there  was  any  evi- 
dence tending  to  contradict  these  recitals,  it  was  slight  parol  evidence. 
If  these  recitals  are  true,  neither  Butts  nor  Whitney  evef  owned  said 
tax-sale  certificate.  But  even  if  Butts  did  own  the  certificate,  if  Whit- 
ney never  owned  it,  the  point  attempted  to  be  raised  is  really  not  in 
the  case.  Bat,  even  if  Whitney  at  one  time  owned  the  certificate,  still 
the  point  does  not  seem  to  be  in  the  case.  The  assignment  of  the 
tai-sale  certificate  seems  to  have  been  made  on  October  6,  1862,  yet 
Whitney  did  not  have  any  other  interest  in  the  land  until  be  got  such 
interest  under  his  sheriff's  deed,  on  November  12,  1863.  It  would 
therefore  seem  that  he  obtained  his  right  to  said  land  under  his  tax- 
sale  certificate  about  thirlreen  months  before  he  obtained  any  right 
under  the  sheriff's  deed.  If  the  true  facts  are  that  Whitney 
*250  had  said  tax-sale  certificate  as^signed  to  him,  and  then  after- 
wards bought  the  undivided  half  of  said  land  at  sheriff's  sale, 
wa  suppose  it  will  not  be  claimed  that  he  had  no  right  to  take  a  tax 
deed  to  himself  for  the  land  on  his  tax-sale  certificate,  or  to  assign 
his  tax-sale  certificate  to  the  defendant  so  that  the  defendant  could 
take  a  tax  deed  upon  the  land.  What  the  real  facts  are  we  cannot 
tell  But,  if  there  was  really  any  mere  irregularity  in  the  assign- 
ment of  said  tax-sale  certificate,  we  should  not,  for  that  reason  alone, 
and  against  all  the  presumptions  in  favor  of  the  tax  deed,  which  has 
had  more  than  three  times  the  necessary  length  of  time  for  the  stat- 
ute of  limitations  to  run  in  its  favor,  and  against  all  the  presumptions 
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in  favor  of  the  findings  and  judgment  of  the  court'  helow,  declare  the 
tax  deed  void,  and  reverse  the  judgment  of  the  district  court.  It  is 
admitted  that  there  never  was  any  unity  of  title  between  Whitney  and 
McGuire  on  the  one  side,  and  the  plaintiffs  on  the  other  side,  for  they 
all  held  under  different  titles.  Was  there  any  unity  or  possession? 
and,  if  not,  was  Whitney  or  McGuire  deprived  of  the  privilege  of  ac- 
quiring a  tax  title  ?  We  do  not  think  it  is  necessary  to  answer  these 
questions. 

The  judgment  of  the  court  below  is  affirmed. 

(All  the  justices  concurring.) 


BoBERT  A.  Collier  and  others  v.  J.  Henrt  Blake  and  others.^ 

January  Term,  1875. 

1.  Trusts  and  Trustees:  TiUe  Held  in  Trust:  Death  of  Trustee: 
Duty  of  District  Court.  Where  the  title  to  real  estate  in  Kansas  is 
held  by  a  person  who  holds  it  as  a  sole  trustee  of  an  express  trust,  and 
such  person  dies,  the  trust  immediately  vests  in  the  district  court  of  the 
county  in  which  the  real  estate  is  situated;  and  it  is  the  duty  of  such  court, 
upon  the  application  of  some  person  interested  in  the  trust*  to  forth witli 
appoint  a  successor  to  said  trustee,  and  the  trust  will  then  vest  in  the 
newly-^appointed  trustee. 

«251  *2.  Evidence:  Will  Made  and  Probated  in  Foreign  State: 
Competency.  Where  the  rights  of  all  the  parties  to  certain  real  es- 
tate are  derived  from  certain  deeds  of  trust  made  to  one  W.  T.,  and  tliese 
deeds  of  trust  refer  to  a  certain  will  of  one  L  T.,  and  also  to  a  certain 
record  of  a  certain  court  in  Kentucky  where  said  will  w.is  probated,  as 
showing  the  nature  and  character  of  the  trust  created  by  said  deeds,  ?ield, 
that  it  was  not  error  for  the  court  below  to  allow  said  will  and  said 
record  to  be  introduced  in  evidence,  although  the  will  had  never  been 
probated  in  Kansas. 

8.  Trusts  and  Trustees :  Power  of  Trustee  to  Sell  and  Convey  Lands 
Held  in  Trust,  when  Cestui  que  Trust  cannot  Convey.  Where  a 
certain  will  contained,  among  other  provisions,  the  following,  to-wit: 
''I  give  to  my  son  Anderson  one-fourth  part  of  my  estate,  out  of  which 
one  thousand  dollars  is  to  be  deducted,  as  Stated  in  this  will,  for  the  use 
of  Miss  E.  D.  It  is  understood  that  whatever  falls  to  him  shall  not  be 
subject  to  any  debts  owing  by  him  at  this  time,  or  may  be  owing  here- 
after, but  my  son  Anderson  is  to  have  the  proceeds  of  whatever  sum  may 
fall  to  him ;  but  the  principal  is  to  be  in  the  bands  of  a  faithful  trustee, 
who  shall  take  charge  of  said  estate,  whatever  it  may  be,  and  hold  the 
same  for  the  use  and  benefit  of  my  said  son  Anderson;  and  for  the  pur- 
pose of  carrying  out  this  gift  I  make  and  appoint  my  son  Wilkinson  trus- 
tee for  my  son  Andei*sou,  during  his  life-time;  and  at  the  death  of  inj 

^See  the  full  notes  on  trusts  and  trustees,  Tatge  v.  Tatga,  25  K.  W.  Rep.  598; 
Harris  v.  Harris.  8  Pac.  Hep.  9;  Merwitz  v.  Floring,  2  N.  £.  Rep.  534.  See,  also, 
Central  Branch  U.  P.  R.  Co.  v.  Wilcox,  post,  ♦259. 
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son  Anderson  one-fourth  part  of  the  amount  of  said  estate  is  to  be  given 
to  my  grandson  William  T.,  and  one-fourth  to  my  granddaughter  Mary 
Emily  T.,  and  the  balance  to  be  equally  divided  between  the  other  five 
grandchildren,  Josephine  S.,  Genevieve  T.,  Alonzo  T.,  Clifton  T.,  and 
Irene  T;"  and  where,  under  this  will,  and  under  the  order  of  the  proper 
ooort,  the  said  trustee  invested  the  said  trust  fund  coming  into  his  hands 
by  virtue  of  said  will  in  real  estate  in  Johnson  county,  Kansas,  taking 
deeds  of  conveyance  to  himself  therefor,  which  deeds  conveyed  said  real 
estate  to  himself,  in  fee-simple,  in  trust  for  said  Anderson  and  said  grand- 
children, according  to  said  will:  Jield,  that  said  Anderson  and  said  grand- 
cbfldren  did  not  take  or  have,  by  virtue  of  said  will  and  said  deeds,  any 
soch  vested  legal  interest  in  said  real  estate  that  they  could » by  their  deeds 
of  conveyance  to  a  third  person,  (but  without  any  order  or  decree  of  any 
court  therefor,)  defeat  or  terminate  said  trust;  but,  on  the  contrary,  the 
tnistee,  notwithstanding  their  deeds,  would  continue  to  hold  the  legal 
title  to  said  real  estate,  with  the  power,  under  the  direction  of  the  proper 
court,  to  execute  said  trust,  and  could,  by  order  or  decree  of  the  proper 
court,  sell  and  convey  said  real  estate,  and  invest  the  trust  fund  in  other 
property. 

Enor  from  Johnson  district  court. 

Blake,  as  trustee,  commenced  an  action  in  the  district  court 
*252  of  Johnson  county  against  Anderson  Turpin,  Robert  A.  ^Col- 
lier, William  Turpin,  Josephine  Sparks,  Hiram  Sparks,  Irene 
Smith,  0.  M.  Smith,  Alonzo  H.  Turpin,  William  Henry  Collier, 
Emma  Burgess,  and  Sabina  Turpin,  to  set  aside  and  annul  a  cer- 
tain qnitclaim  deed  executed  by  Anderson  Turpin  to  his  children,  and 
certain  qaitolaim  deeds  made  by  said  children  to  said  Robert  A.  Col- 
lier; to  reqnire  said  Robert  to  account  to  said  Blake,  as  trustee  of 
said  Anderson  Turpin,  and  for  an  order  to  sell  the  lands  held  by  said 
Blake  as  such  trustee.  The  action  was  tried  at  the  November  term, 
1872,  of  the  district  court.  Findings  and  judgment  in  favor  of  the 
plaintiff,  according  to  the  prayer  of  his  petition.  Robert  A.  Collier 
and  William  H.  Collier,  two  of  the  defendants,  bring  the  case  here  on 
error,  joining  their  co-defendants  and  the  said  Blake  as  defendants 
in  error. 
Clough  dt  Wheat  and  J.  D.  Shafer,  for  plaintiffs  in  error. 
Holmes  dt  Dean  and  F.  M.  Black  for  defendants  in  error. 

Valbntinb,  J.  On  May  14,  1855,  Isaac  Turpin,  of  Jessamine 
county,  Kentucky,  made  his  last  will  and  testament,  and  in  the  same 
year  died.  On  Match  3,  1856,  this  will  was  probated  in  the  county 
eonrt  of  said  Jessamine  county.  The  will,  among  other  provisions, 
contains  the  following,  to- wit:  "Next,  I  give  to  my  son  Anderson  Tur- 
pin one-fourth  part  of  my  estate,  out  of  which  one  thousand  dollars 
|B  to  be  deducted,  as  stated  in  this  will,  for  the  use  of  Miss  Eliza  Dear- 
^liger.  It  is  understood  that  whatever  falls  to  him  shall  not  be  sub- 
ject to  any  debts  owing  by  him  at  this  time,  or  may  be  owing  here- 
A^ter,  but  my  son  Anderson  is  to  have  the  prooeeds  of  whatever  sum 
D^&y  fall  to  him ;  but  the  principal  is  to  be  in  the  hands  of  a  faithful 


mm 


198 


lUNBAB  BEPOBTa. 


k 


» 


trnsiee,  who  shall  take  oharge  of  said  estate,  whatever  it  may  be,  a 

bold  the  same  for  the  use  and  beuetit  of  my  said  son  Anders 
•253     Turpin;  and  for  *the  purpose  of  carrying  out  this  gift  I  ma 

and  appoint  my  son  Willdnson  Turpin  trustee  for  my  s 
Anderson,  during  bis  life-time;  and  at  the  death  of  my  son  Anders 
one-fourth  part  of  the  amount  of  said  estate  is  to  be  given  to  t 
grandson  William  Turpin,  and  one-fourth  to  my  granddaughter  Ma 
Emily  Turpin,  and  the  balance  to  be  equally  divided  between  t 
other  five  grandcbildren,  Josephine  Sparks,  Genevieve  Turpin,  Alou 
Turpin,  Clifton  Turpin,  and  Irene  Turpin." 

All  the  above-mentioned  grandchildren  were  the  children  of  sa 
Anderson  Turpin.  The  trustee  accepted  said  trust,  and  on  settleme 
of  the  estate  there  came  into  bis  hands,  as  such  trustee,  a  considt 
able  amount  of  money.  The  trustee  invested  portions  of  this  fui 
in  the  lands  and  lots  in  controversy,  and  took  conveyances  theref 
to  himself;  one  dated  the  eightb  of  March,  1859,  from  one  Collia 
one  dated  the  sisth  of  June,  1860,  from  one  Hill:  and  one  dated  t 
sixteenth  of  December,  1858,  from  one  William  C.  Turpin.  Tbe  en 
stantial  portions  of  said  first- mentioned  deed,  so  far  as  it  is  necessa 
to  state  them  in  this  opinion,  read  as  follows:  Said  Collins  "do 
grant,  bargain,  and  sell  unto  said  Wilkinson  Turpin,  trustee  of  bb 
Anderson  Turpin  and  his  children,  in  fde-simple,  tbe  land,  [desorib 
in  the  deed,]  to  have  and  to  hold  tbe  said  tract  of  land  unto  the  sa 
Wilkinson  Turpin,  as  trustee  for  the  said  Andersou  Turpin  and  1 
children,  in  fee-simple,  forever,  together  with  all  the  appurtenanc 
thereunto  belonging.  And  it  is  understood  that  the  consideratii 
money  for  said  tract  of  land  is  derived  from  the  estate  of  Isaac  Tc 
pin,  deceased,  and  that  the  said  Wilkinson  Turpin  holds  said  land 
trustee  of  the  said  Anderson  Turpin  and  bis  children,  as  designat 
under  tbe  last  will  and  testament  of  the  said  Isaac  Turpin,  decease 
of  record  in  the  clerk's  office  of  the  Jessamine  connty  court  for  t 
state  of  Kentucky;  and  that  the  said  fund  has  been  applied  and  i 
vested  for  the  purchase  of  said  laud  by  the  said  Wilkinson  Turpi 
in  pursuance  of  the  judgment  of  the  circuit  court  for  tbe  county 
Jessamine,  state  of  Kentucky,  rendered  in  a  suit  of  equity  of  the  sa 
Wilkinson  Turpin  and  Jane  Turpin,  his  wife,  against  the  said  Andt 
son  Turpin  and  others,"  etc.     The  other  deeds  to  the  said  trustees 

of  like  tenor  and  effect. 
'254     Tbe  dietri<rt  court  finds  that  there  was  thds  invested  'in  Ian 

of  such  trust  fund  the  sum  of  $5,000.  Anderson  Turpin  liv 
upon  this  property,  or  at  least  a  part  thereof,  from  1860  to  Jun 
1863,  when  be  was  compelled  to  leave  tbe  same,  since  whiob  time  . 
has  neither  occupied  the  property,  nor  received  any  benefits  thei 
from.  On  August  5,  1870,  Wilkinson  Turpin,  tbe  trustee,  died,  ai 
on  tbe  fifteenth  of  November,  1870,  the  district  court  of  Johnsi 
county,  Kansas,  on  the  application  of  Anderson  Turpin,  appoint 
J.  Henry  Blake,  the  plaintiff  below,  the  successor  in  said  trust,  ffi 
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all  the  powers,  possessed  by  the  original  truetee,  which  appointment 
he  accepted. 

Three  of  the  children  of  Anderson  Turpin  mentioned  in  the  will, 
to-wit,  Mary,  Emily,  and  Clifton,  died  before  the  commencement  of 
this  suit.  The  defendant  B.  A.  Collier  married  Genevieve  Tarpin, 
she  also  being  dead  at  the  commencement  of  this  suit;  and  the  defend* 
ants  William  Henry  Collier  and  Emma  Burgess  are  her  children.  At 
or  about  the  time  Anderson  Turpin  was  compelled  to  leave'  said  prem- 
ises, to- wit,  in  1863,  he,  as  well  as  the  trustee,  authorized  defendant 
R.  A.  Collier  to  take  charge  oi  the  property  as  their  agent,  and  to  rent 
the  same,  which  he  did;  and  on  the  eighth  of  June,  1865,  the  said 
trustee,  Wilkinson  Tarpin,  by  letter  of  attorney,  constituted  and  ap- 
pointed said  Collier,  at  his  request,  agent,  and  thereby  authorized 
Collier,  in  the  name  of  the  said  Wilkinson  Turpin,  as  trustee,  to  take 
possession  of  and  rent  out  all  the  property  in  controversy.  On  the 
fourth  of  August,  1865,  Anderson  Turpin  made  a  deed  of  quitclaim  of 
said  premises  to  his  children,  William  Turpin,  Josephine  Sparks,  Irene 
Smith,  Alonzo  Turpin,  and  Genevieve  Collier,  she  then  being  alive. 
On  the  seventh  of  October,  1866,  Alonzo  Turpin,  and  on  the  seventh 
of  Jane,  1865,  Sparks  and  wife,  and  on  the  twenty-fifth  of  February, 
1865,  Irene  Smith  and  husband,  made  to  defendant  Collier  their  re- 
spective deeds  of  quitclaim  to  said  property.  On  the  twenty -third  of 
January,  1865,  defendant  B.  A.  Collier  caused  to  be  made  to  him  two 
tax  deeds,  both  together  covering  the  property,  except  house  and  lot, 
in  controversy ,  which  tax  deeds  recite  that  the  lands  were  sold 
*855  on  the  seventh  of  January,  *1862,  for  taxes  of  1860,  to  John- 
son county,  and  certificates  assigned  by  Johnson  county,  one 
to  one  Gregg,  and  the  other  to  one  Ocheltree,  and  by  them  assigned  to 
Collier  on  the  twenty-fourth  of  December,  1864.  There  is  evidence 
not  only  that  Collier  was  agent  when  he  took  these  tax  deeds,  but  also 
that  he  bad  received  and  then  bad  money  from  Anderson  Turpin  to 
pay  the  taxes  with.  It  is  also  found  by  the  court  that  Collier  himself 
procured  the  deed  from  Anderson  Turpin  to  his  children  to  be  made 
through  urgent  solicitations,  and  for  the  purpose  that  Collier  himself 
might  obtain  the  title,  and  that  such  deed  was  procured  without  con- 
sideration. The  cause  was  tried  on  an  amended  petition,  answer,  and 
reply.  The  petition  sets  out  the  will,  trusteeship,  investment  of  funds 
in  these  lands,  and  the  terms  of  the  trust,  death  of  the  old  trustee, 
and  appointment  of  the  new  trustee;  that  the  property  produces 
nothing;  and  attacks  the  deed  from  Anderson  as  conveying  nothing, 
and  as  having  been  fraudulently  procured,  and  asks  that  the  property 
be  sold,  and  the  principal  snm  be  set  apart  at  interest,  and  the  bal- 
anee,  if  anything,  be  paid  to  Anderson.  The  answer  of  defendant 
Collier  claims  a  different  construction  to  be  pat  upon  the  trust;  sets 
np the  deed  from  Anderson. Turpin  to  his  children,  and  deeds  from 
part  of  these  to  Collier,  and  claims  title  thereunder;  sets  up  the  tax 
deeds,  and  elaims  title  under  them ;  and  also  sets  out  the  power  of 
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attorney  from  the  trQatee,  and  olaims  that  taxes  paid  by  him  amount 
to  as  much  or  more  than  rents  received,  and  sets  up  the  one,  two, 
three,  and  five  year  statutes  of  limitations.  .  The  reply  denies  all  new 
matter,  and  states  the  agency  of  Collier,  and  sets  oat  folly  the  fraud 
complained  of  in  procuring  the  deed  from  Anderson  Turpin.  The 
action  was  tried  before  the  court  without  a  jury,  and  the  court  made 
separate  findings  of  fact  and  of  law. 

We  shall*  consider  only  the  material  and  substantial  questions  in- 
volved in  this  case,  and  shall  pass  over  the  others  without  noticing 
them.     The  appointment  of  J.  Henry  Blake  was  valid.    "Upon  the 

death  of  a  sole  or  surviving  trustee  of  an  express  trust,  the 
*256     same  shall  vest  in  the  court  having  ^jurisdiction  thereof,  and 

such  court  shall  forthwith  appoint  a  successor,  in  whom  the 
trust  shall  vest."  Gen.  St.  1098,  §  10.  The  district  court  of  John- 
son county  unquestionably  had  jurisdiction  to  make  the  appointment, 
and  the  proceedings  with  reference  thereto  were  unquestionably  reg- 
ular. Wilkinson  Turpin  was  the  trustee  of  an  express  trust.  The 
deeds  to  him  from  Collins,  Hill,  and  William  C.  Turpin  made  him  so, 
and  they  referred  to  the  will  of  Isaac  Turpin,  which  explained  the 
nature,  extent,  and  character  of  the  trust,  and  which  also  made  him 
the  trustee  of  an  express  trust.  Said  deeds  and  said  will  are  the  com- 
mon muniments  of  title  of  all  the  parties;  all  the  parties  hold  un- 
der them;  and  the  rights  of  all  the  parties  are  derived  from  them, 
and  are  to  be  determined  by  their  terms.  Hence  all  that  we  have 
to  do,  in  order  to  determine  the  rights  of  the  parties,  is  to  construe 
said  instruments.  All  the  parties  admit  the  existence  of  said  instru- 
ments; all  admit  the  character  of  their  contents;  all  admit  their  va- 
lidity;  and  hence  it  makes  no  difference  whether  the  will  was  ever  pro- 
bated in  Kansas  or  not. 

The  sections  of  the  statute  referred  to  by  the  plaintiffs  in  error, 
with  regard  to  probating  wills,  have  no  application  to  this  case.  None 
of  the  parties  in  this  case  are  holding  adversely  to  the  will,  but  all 
are  holding  under  it.  Said  sections  probably  apply  only  to  property 
in  this  state  upon  which  the  will  may  operate,  at  the  time  of  the 
death  of  the  testator,  so  as  to  transfer  the  property  in  a  different 
manner  from  what  the  law,  aside  from  the  will,  would  transfer  it. 
But,  whether  this  is  so  or  not,  the  deeds  to  Wilkinson  Turpin,  under 
which  all  the  parties  claim,  referred  to  said  will  as  showing  the  nature 
of  the  trust  of  which  Wilkinson  Turpin  was  the  trustee,  and  referred 
to  said  will  as  being  of  record  in  the  office  of  the  clerk  of  the  county 
court  of  Jessamine  county,  Kentucky,  where  said  will  was  probated, 
and  hence  it  was  not  error  for  the  court  below  to  allow  proof  of  said 
will,  or  proof  of  the  said  record  of  the  same,  to  be  introduced  on  the 

trial  of  the  case,  although  there  was  no  proof  that  said  will 
*257     had  ever  been  probated  in  Kansas.    Even  if  *6aid  will  and 

said  record  were  void,  as  against  the  heirs  of  Isaac  Turpin, 
deceased,  still  they  are  valid  as  against  any  party  claiming  under 


COLLIER  V,  BLAKE.  201 

said  deeds,  as  they  show  the  kind  of  trust  created  by  said  deeds,  its 
natare  and  extent. 

What,  then,  were  and  are  the  rights  of  the  parties  under  said  deeds 
and  said  will?  The  rights  of  J.  Henry  Blake  are  the  same  as  the 
rights  of  Wilkinson  Turpin,  the  original  trustee,  would  be  if  he  were 
still  living  and  still  the  trustee.  Gen.  St.  1098,  §  10.  And  hence  it 
must  follow  that  at  least  the  whole  legal  estate  in  the  property  in 
controTersy  is  now  in  said  Blake.  We  think  the  whole  estate,  legal 
and  equitable,  in  said  property  ib  in  Blake.  He  has  the  whole  power, 
undeAhe  instructions  and  supervision  of  the  court,  to  take  care  of  it, 
to  nse  it,  and  to  dispose  of  it.  Neither  Anderson  Turpin,  tlor  any 
one  of  Anderson  Turpin's  children,  has  any  interest  in  the  real  estate 
>($  real  estate.  They  have  an  interest  in  the  trust  fund,  which  is  for 
the  time  being  invested  in  real  estate.  They  had  that  interest  in  the 
fond  before  it  was  invested  in  real  estate;  they  have  it  now;  and 
ihejwill  continue  to  have  such  interest  in  said  fund,  even  if  the  real 
estate  be  sold,  and  the  fund  invested  in  something  else.  Bemotely 
they  have  an  interest  in  whatever  the  fund  may  be  invested  in ;  but 
they  have  no  such  direct  interest  in  the  thing  4n  which  the  fund  may 
be  invested  as  to  constitute  an  estate  when  the  fund  is  invested  in 
real  estate.  The  right  of  Anderson  Turpin,  under  the  will,  is  to  have 
only  the  proceeds  of  the  fund, — the  increase  thereof.  He  is  not  to 
have  any  of  the  principal  of  the  fund;  and  he  has  never  had  any 
power  to  sell  it  or  incumber  it.  The  principal  of  the  fund  is  to  re- 
main a  permanent  fund  for  the  benefit  of  Anderson  Turpin's  chil- 
dren. They  are  to  have  the  fund  after  Anderson  Turpin's  death.  But 
their  interest  in  the  fund  does  not  constitute  an  estate  in  the  prop- 
erty in  which  the  fund  may  for  the  time  being  be  invested ;  or«  at 
most,  such  interest  can  amount  only  to  a  contingent  remainder 

therein.  It  cannot  amount  to  any  vested  estate.  Their  in- 
*258    terest  will  not  pre^vent  the  trustee  from  selling  the  property 

by  order  of  the  court,  freed  from  all  right,  title,  or  interest 
which  they  may  have  therein.  And  if  the  property  is  unproductive, 
so  that  no  proceeds  are  procured  therefrom  for  the  benefit  of  Ander- 
son Turpin,  it  ought  to  be  so  sold.  They  may  therefore  never  have 
any  estate  in  the  property.  If  Anderson  Turpin  should  die  while  the 
title  to  the  property  is  still  vested  in  the  trustee,  his  children  would 
then  have  the  right  to  have  the  title  conveyed  to  them,  if  practicable, 
according  to  their  respective  interests  in  the  trust  fund;  but  their 
fight,  at  most,  can  only  amount  to  a  contingent  remainder.  Neither 
Anderson  Turpin  nor  his  children  had,  at  the  time  they  executed  said 
quitclaim  deeds,  any  interest  in  the  property  in  controversy  which 
they  could  convey.  Hence  the  quitclaim  deed  from  Anderson  Turpin 
to  his  children,  and  the  quitclaim  deeds  from  his  children  to  Collier, 
^ere  void.  Even  if  procured  and  executed  in  good  faith,  still  they 
^ere  void  aa  conveyances;  and,  being  void  as  conveyances,  Anderson 
^nrpin  and  his  children  could  not  defeat  or  terminate  the  trust  by  mak- 
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ing  them.  They  aloDe  had  no  potter,  in  any  manner,  to  termii 
the  trust.  Usually,  where  all  the  beneficiariee  of  a  trust  unite, 
none  of  them  are  laboring  under  disability,  they  may,  with  the  ( 
sent  of  the  court,  terminate  the  trast.  But  when  they  attempt 
terminate  the  trust  in  contravention  of  the  object  of  the  trust,  t 
certainly  cannot  do  bo  onlese  they  have  the  consent  of  the  ooi 
and  the  consent  of  the  court  should  generally  not  be  given  In  s 
cases.  In  the  present  case  it  would  be  in  violation  of  the  objec 
the  trust  to  terminate  the  same  before  the  death  of  Anderson  Turj 
It  was  clearly  the  intention  of  Isaac  Torpin,  when  he  created 
trust,  that  Anderson  Turpin  should  have  the  benefit  of  the  incre 
of  the  trust  fund  during  bis  life-time,  and  that  the  trust  should  i 
during  that  time,  be  terminated,  diverted,  incumbered,  diminish 
or  materially  impaired.  But  whatever  interest  Anderson  Torpin  n 
have  bad  in  said  property,  etill  be  was  prohibited  by  stat 
*S59  from  dis'posing  of  the  same.  The  statute  in  force  when  a 
deeds  creating  the  trust,  and  when  said  qnitolaim  deeds,  w 
made,  reads  as  follows : 

"Sec.  4.  No  person  beneficially  interested  in  a  trust  for  the  recc 
of  the  rents  and  proiits  of  lands  can  dispose  of  such  interest,  onl 
the  right  to  make  disposition  thereof  is  conferred  by  the  instrom 
ci-eating  the  trust."  Laws  1858,  p.  402,  g  4;  Comp.  Laws  1863, 
897,  §  4. 

Now,  this  law  was  in  force  when  Wilkinson  Turpin,  (u  trustee,  p 
chiised  the  land  in  controversy;  it  was  in  force  when  Anderson  T 
pin  made  said  quitclaim  deed  to  his  children;  and  it  was  in  fo 
when  hie  children  made  said  quitclaim  deeds  to  Collier;  and  we  si 
pose  it  will  be  admitted  that  Anderson  Turpin  was  beneficially 
terested  in  the  receipt  of  the  rents  and  profits  of  said  laqd,  A 
will  it  be  contended  that  a  trust  in  lands  in  Kansas  can  be  oreat 
and  the  trust  not  be  governed  by  the  laws  of  Kansas? 

It  is  not  necessary  to  discuss  any  of  the  other  questions  suppoi 
to  be  involved  in  this  case. 

The  judgment  of  the  court  below  is  affirmed. 

(All  the  justices  ooaonrring.) 
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CsNTBAL  Bbanch  U.  P.  B.Co.  V.  Nanoy  J.  Wilcox.' 

January  Term,  1875. 

Trusts  and  Trustees:  What  Facts  Create  a  Trust:  Trustee  to  Con- 
vey to  Equitable  Owner,    Under  the  Kickapoo  treaty  of  1862  (13  U. 
S.  St.  at  Large,  ^3)  the  Central  Branch  Union  Pacific  Hailroad  Company, 
otherwise  known  as  the  Atchison  &  Pike's  Peak  Bailroad  Company,  pur- 
chased from  the  government  of  the  United  States  all  tlie  surplus  lands 
belonging  to  the  Kickapoo  Indian  reservation,  and  obtained  certificates 
of  purchase  therefor  from  the  secretary  of  the  interior;  and,  before  the 
railroad  company  obtained  patents  for  said  land,  one  S.  C.  P.,  who  was 
the  president  and  attorney  in  fact  for  said  railroad  company,  and  duly 
authorized,  did,  by  an  assignment  written  and  printed  on  the  same 
*260   piece  *of  paper  on  which  one  of  said  certificates  of  purchase  was  written 
and  printed,  "transfer  and  assign  to  N.  J.  W.  all  the  right,  title,  and 
interest  of  the  said  Atcliison  &  Pikers  Peak  Railroad  Company"  to  a  cer- 
tain quarter  section  of  said  land,  ''and  require  the  issue  of  a  patent  to  N. 
J.  W.,  as  assignee  of  said  company,  in  accordance  with  the  terms  of  said 
certificate,"  and  the  said  N.  J.  W.  afterwards  took  possession  of  said 
land  under  said  certificate,  and  the  assignment  thereof,  and  made  vahi- 
able  improvements  thereon;  and  afterwards  the  said  railroad  company 
caused  the  patent  for  said  land  to  be  issued  to  itself,  and  now  refuses  to 
transfer  the  legal  title  to  said  land  to  said  K.  J.  W.    Held,  that  the  rail- 
road company  holds  the  legal  title  to  said  land  in  trust  for  said  N,  J.  W., 
and  that  the  company  may  be  compelled  to  transfer  the  same  by  deed  to 
said  N.  J.  W. 

Error  from  Atchison  district  court. 

Nancy  J.  Wilcox,  as  plaintiff,  filed  her  petition  against  the  railroad 
company  as  defendant,  alleging,  that  on  the  second  of  January,  1866, 
the  then  secretary  of  the  interior  executed  and  issued  to  said  railroad 
company  two  certain  certificates  of  purchase,  copies  of  which  are  set 
forth  in  the  opinion,  and  that  afterwards,  on  the  tenth  of  August, 
1866,  the  said  defendant,  "by  S.  G.  Pomeroy,  its  president,  agent, 
and  attorney  in  fact,  in  that  behalf  by  it  thereunto  duly  appointed 
and  authorized,"  for  value  received,  made,  executed,  and  delivered  to 
said  plaintiff  certain  instruments  of  writing,  transferring  and  assign- 
ing to  said  plaintiff  all  the  right,  title,  and  interest  of  the  said  rail- 
toad  company  in  and  to  the  lands  mentioned  in  said  two  certificates 
of  purchase,  and  requiring  **tbe  issue  of  a  patent  to  Nancy  J.  Wilcox, 
as  assignee  of  said  company,  in  accordance  with  the  terms  of  said  cer- 
tificate." Trial  at  the  June  term,  1873,  of  the  district  court.  Sepa- 
rate findings  of  fact  and  conclusions  of  law  were  made.  The  eighth 
findmg  of  fact  is  as  follows :  ''(8)  That  Samuel  G.  Pomeroy  did  not 
i^ceive  said  certificates  from  the  defendant  in  blank,  and  thereafter 
execute  the  same  in  blank  with  the  name  of  grantee  left  out;  that  the 

*  Bee  Collier  v.  Blake,  ante,  *W0, 
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same  were  never  delivered  to  L.  C.  Challiss,  nor  any  other  person  ex- 
cept the  defendant;  and  that  G.  L.  Gaylord  never  sold  the  same 
*261  to  plaintiff  upon  any  terms  or  conditions  what^ever,  and  never 
had  anything  to  do  with  the  same;  but  that  they  were  regu- 
larly transferred,  for  a  valaable  consideration,  from  defendant  to 
plaintiff,  as  is  particularly  described  in  exhibits  attached  to  plaintiff's 
petition."  As  a  conclusion  of  law  the  court  found  that  "the  plaintiff 
is  entitled  to  judgment  as  prayed  for  in  her  said  petition,  and  to  an 
order  that  defendant  make  and  execute  a  deed  to  plaintiff  of  the  said 
two  tracts  of  land,  within  sixty  days  from  the  rising  of  the  court,  and 
that  in  default  thereof  the  sheriff  of  Atchison  county  be  ordered  to 
make  such  conveyance  to  plaintiff;"  and  judgment  was  entered  ac- 
cordingly. 

A.  G.  Otis  and  0.  S.  Ever$8t,  for  plaintiff  in  error. 

Admitting  all  the  facts  of  the  petition,  the  written  instruments  set 
forth  as  executed  by  S.  G.  Pomeroy,  as  president  and  attorney  in  fact 
of  plaintiff  in  error,  are  mere  quitclaim  deeds.  They  release  and  con- 
vey only  the  right,  title,  and  interest  the  railroad  company  had  on 
the  tenth  of  August,  1866,  in  the  two  tracts  of  land.  At  this  date  it 
had  no  title,  legal  or  equitable,  therein,  under  the  terms  of  the  Eicka- 
poo  treaty.  It  is  neither  averred  nor  assumed  by  plaintiff  that  it  bad 
any.  Its  road  was  then  unconstructed ;  and  the  terms  of  the  treaty 
— the  conditions  precedent — wholly  unperformed  on  its  part.  Its 
after-acquired  title  did  not  inure  to  the  beneiit  of  the  defendant  in 
error.  Simpson  v.  Greeley,  8  Kan.  *697;  Bruce  v.  Luke,  9  Kan. 
*201. 

The  court  erred  in  sustaining  objection  to  the  question  asked  the 
witness  Wilcox.  The  question  asked  was,  "Are  these  the  two  certif- 
icates sued  on?"  The  defendant  had  a  right,  on  cross-examination, 
after  the  certificates  were  formally  in  evidence  by  plaintiff's  consent, 
to  ask  any  question  identifying  them,  and  to  call  the  attention  of  the 
witness  to  the  two  certificates  produced*  The  court  also  erred  in 
overruling  the  written  objections  of  defendant  to  the  deposition  of  S. 
G.  Pomeroy,  and  allowing  the  same  to  be  read.  Six  of  the  questions 
were  leading,  irrelevant,  and  not  proof  of  any  fact  within  the 
*262  issue,  and  the  ^objection  to  them  should  have  been  sustained. 
Question  No.  7  is  this:  "Were  these  assignments,  when  made 
and  delivered  by  the  company,  so  far  as  the  papers  themselves  are 
concerned,  intended  to  convey  the  title  to  the  land  itself,  or  only  the 
right  to  purchase  the  land  provided  for  embraced  in  the  treaty  with 
the  Eickapoos  ?"  The  question  is  leading,  and  also  asks  the  opinion 
of  the  witness  as  to  the  legal  effect  of  these  certificates,  and  the  writ- 
ten instruments  attached  thereto.  The  intention  of  the  company  is 
to  be  gathered  from  the  instruments  themselves^  and  they  are  to  be 
construed,  as  to  their  legal  effect,  by  the  court,  not  by  the  witness. 
Their  plain  legal  interpretation  cannot  be  thus  construed  away, 
changed,  altered,  or  modified.     Gormania  Fire  Ins.  Co.  v.  Gurran,  S 
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Kan.  'IS;  TeflPt  v,  Wilcox,  6  Kan.  *46,  *56,  *59;  1  Greenl.  Ev.  §§ 
275,  277,  440,  441. 

The  court  erred  in  overruling  defendant's  demurrer  to  plaintiff's 
eyidence.  The  evidence  of  witness  Wilcox  clearly  showed  that  plain- 
tiff was  not  a  bona  fide  purchaser,  but  bought  with  full  notice  of  the 
defects  of  title.  She  took  Gaylord's  guaranty  to  refund  her  the  pur- 
chase money  she  had  paid  him  if  she  did  not  succeed  in  getting  her 
patent  from  the  government.  The  whole  testimony  establishes  these 
facts:  That  the  plaintiff  was  not  put  in  possession  by  defendant,  or 
with  its  consent;  that  the  improvements  she  made  were  merely  nomi- 
nal, of  the  value  of  $85  only;  that  plaintiff  bought  of  one  G.  L.  Gay- 
lord,  in  March,  1870,  and  took  possession  thereafter,  and  paid  him 
therefor,  taking  his  guaranty  to  refund  the  purchase  money  if  she 
failed  to  get  her  patent;  that  plaintiff  dealt  only  with  Gay  lord,  and 
paid  him  alone,  and  utterly  fails  to  show  that  defendant  knew  of  or 
recognized  her  entry,  or  that  defendant  ever  received  one  dollar  of 
consideration  from  anybody  for  these  lands.  Her  entry,  March  8,. 
1870,  was  not  under  the  deeds  of  release  or  writteiu  instruments  pur- 
porting to  be  of  date  August  10,  1866,  four  years  before,  but  under  her 
porchase  from  Gaylord,  and  under  his  guaranty  of  indemnity.  And 
no  demand  was  ever  made  on  the  railroad  company  by  plain- 
*263  tiff  for  a  deed,  nor  was  a  deed  tendered  to  it  for  execution.  *No 
fraud  on  the  part  of  the  railroad  company  is  established,  or 
even  sought  to  be.  And  article  6  of  the  treaty  required  the  railroad 
company  to  pay  for  all  these  lands,  including  these  tracts,  before  it 
could  get  title  to  any,  or  its  patent. 

Findings  of  fact  and  conclusions  of  law  are  erroneous.  Finding  of 
fact  No.  8  is  wholly  unsupported  by  evidence,  and  directly  contrary 
to  it.  The  court  could  only  find  its  conclusions  of  fact  upon  and  in 
accordance  with  the  evidence,  and  not  directly  contrary  to  such  evi- 
dence, and  against  all  the  evidence.  The  second  conclusion  of  law,* 
"that  the  writing  signed  S.  G.  Pomeroy  on  said  certificates  was  an  as- 
signment thereof  from  thedefeudant  to  the  plaintiff,"  is  contradicted 
l>y  the  writing  itself*  It  is  no  more  an  assignment  of  this  certificate 
8ued  on  than  of  any  other  certificate.  It  is  not  an  assignment  of  any 
certificate,  but  a  quitclaim  deed  of  the  land.  There  was  no  authority 
given  by  the  treaty  to  the  railroad  company  to  assign  the  certificates. 

The  written  instruments  themselves  do  not  purport  to  be  executed 
by  the  railroad  company,  but  by  S.  C.  Pomeroy.  The  addenda, 
"President  of  and  Attorney  in  Fact  for  the  Atchison  &  Pike's  Peak 
Raihoad  Co.,"  may  well  be  considered  words  of  descrlptio  persona. 
No  seal  of  the  company  is  affixed.  We  may  well  hold  that  these  are 
not  the  conveyances  of  the  railroad  company  at  all.  The  case  of 
Hatch  V.  Barr,  1  Ohio,  390,  is  in  point  directly,  where  such  a  signa- 
ture was  held  to  convey  no  title  from  the  corporation.  See,  also, 
Thayer  v.  Payne,  2  Gush.  329;  Savings  Bank  v.  Davis,  8  Conn.  192; 
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Hills  v.  Bannister,  8  Cow.  82;  McOlure  v.  Bennett,  1  Blackf.  189; 
Hears  y.  Graham,  8  Blackf.  144. 

dough  dt  Wheat,  for  defendant  in  error. 

The  answer  in  this  case,  not  being  sworn  teas  required  by  the  Code, 
§  108,  admits  all  the  substantial  allegations  of  the  petition.  It  ad- 
mits the  proper  execution  and  delivery  of  the  certificates  of  purchase 

set  forth  in  the  petition,  and  the  proper  assignment  and  de- 
*264    livery  of  said  certificates  to  the  *plaintiff,  Nancy  J.  Wilcox. 

It  admits  also  the  execution  and  delivery  of  the  patent  by  the 
United  States  to  the  plaintiff  in  error,  a  copy  of  which  is  set  forth  in 
the  petition,  and  which  includes  the  lands  in  controversy,  and  the 
court  also  finds  such  to  be  the  facts.  The  real  defense  in  this  case 
is  that  these  certificates,  with  the  assignments  and  transfers  thereof, 
do  not,  by  their  terms,  entitle  the  plaintiff  to  a  conveyance  as  prayed 
for  in  the  petition,  but  that  the  assignment  of  the  certificates  con- 
veyed only  the  right  to  Nancy  J.  Wilcox  to  receive  patents  from  the 
United  States  for  the  lands  mentioned  in  said  certificates,  upon  pay- 
ment by  said  Nancy  to  the  government  of  the  United  States,  or  to 
said  railroad  company,  of  $1.25  per  acre,  with  interest  from  the  date 
of  purchase  by  the  railroad  company,  (see  13  U.  S.  St.  at  Large,  625, 
§  5,)  in  addition  to  the  $2,400  paid  by  said  Nancy  to  the  railroad 
company  when  she  obtained  the  transfer  of  the  certificate.  That  this 
is  the  only  real  point  in  the  case  is  shown  by  the  second  paragraph  of 
the  answer,  and  by  the  action  of  plaintiff  in  error  in  objecting  to  the 
"giving  or  receiving  of  any  evidence  under  the  petition  in  said  case, 
and  by  his  interposing  a  demurrer  to  the  evidence  after  plaintiff  had 
closed  her  testimony. 

By  the  provisions  of  the  Eickapoo  treaty  aforesaid,  there  is  no  ap- 
portionment of  the  purchase  money  of  the  lands  thereby  disposed  of. 
Neither  the  government  nor  the  Eickapoos  sold,  nor  did  the  railroad 
company  purchase,  any  one  160  acres  of  land  at  $1.25  per  acre.  On 
the  contrary,  section  5  of  the  treaty  says  distinctly,  "provided  said 
railroad  company  purchase  the  whole  of  such  surplus  lands  at  the  rate 
of  $1.25  per  acre."  When  the  contract  of  purchase  was  completed, 
and  the  patent  issued,  the  title,  by  relation,  commenced  at  the  time 
when  that  contract  was  mad^.  The  case  of  Parker  v.  Winsor,  6  Kan. 
*362,  *373,  does  not  militate  at  all  with  our  views  in  this  case,  be- 
cause, when  this  suit  was  brought,  both  the  legal  and  equitable  title 

had  passed  from  the  Eickapoos  and  the  United  States  to  the 
•265     railroad  company.     When  the  case  of  Parker  *v.  Winsor  was 

brought,  neither  title  had  so  passed;  and  this  is  referred  to 
by  the  court  in  its  opinion,  (page  373,)  and  made,  as  we  think,  the 
basis  of  its  decision  in  that  case.  Both  the  legal  and  equitable  title 
having  passed  when  this  suit  was  commenced,  (because  it  is  found 
by  the  court  that  the  patent  had  issued,  that  the  lands  had  been  paid 
for,  and  the  road  built  in  accordance  with  the  provisions  of  the  treaty,) 
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both  tides  related  back  to  the  date  of  the  original  purchaee,  in  accord- 
ance with  the  doctrine  so  fully  laid  down  by  the  supreme  court  of  the 
United  States,  in  Landes  v.  Brant,  10  How.  373. 

Nor  does  the  general  doctrine,  relied  upon  in  the  court  below  by 
counsel  for  plaintiff  in  error,  apply, — "that  a  quitclaim  deed  does  not 
convey  an  after-acquired  title," — ^because  this  patent  conveyed  no  new 
tttie,  bat  was  only  the  eoMummation  and  perfecting  of  the  title  con* 
traded  for  in  the  original  purchase  by  the  railroad  company  when 
they  elected  to  take  all  the  surplus  Kickapoo  lands.  Stark  v.  Starrs, 
6  Wall.  402;  Crews  v.  Burcham,  1  Black,  352;  Doe  v.  Wilson,  23 
How.  457;  Faokler  v.  Ford,  24  How.  323.  The  plaintiff  in  error, 
after  receiving  the  patent,  was  shown  to  be  a  trustee,  holding  the  title 
to  the  lands  in  controversy  in  trust  for  defendant  in  error ;  and  upon 
the  introduction  of  evidence  of  a  demand  upon  and  refusal  by  plain- 
tiff in  error  to  make  a  deed  to  said  lands  to  said  Nancy,  she  was  en- 
titled to  the  decree  she  obtained  in  the  court  below.  And  it  makes 
no  difference  what  evidence  was  admitted  or  rejected;  and  any  ex- 
ceptions taken  thereto  need  not  be  noticed  by  as,  or  this  court.  Code, 
§§  140,  304;  Kansas  Pac.  By.  Co.  v.  Pointer,  9  Ean.*626;  Seibert 
V.  True,  8  Kan.  ♦53. 

With  reference  to  the  assignment  of  error  that  the  findings  of  fact 
are  not  sustained  by  sufficient  evidence,  we  would  state  that  the 
first,  second,  third,  fourth,  eighth,  and  ninth  findings  are  admitted 
by  the  pleadings,  and  are  found  from  the  pleadings,  and  neither  party 
could  have  been  permitted,  to  show  the  contrary.  We  suppose  that 
the  eighth  finding  of  fact  is  the  only  one  that  plaintiff  in  error  really 
objects  to,  and  the  whole  of  this  finding,  except  the  last  four  lines, 
has  nothing  whatever  to  do  with  the  case;  and  that  portion  of  said 
finding  was  made  solely,  as  is  apparent  upon  its  face,  at  the 
*366  solicitation  of  plain^tiff  in  error.  Tet  in  view  of  the  provisions 
of  section  108  of  the  Code,  and  of  the  allegations  of  the  peti- 
tion, and  of  the  failure  of  plaintiff  in  error  to  deny  any  of  said  alle- 
gations or  averments  under  oath,  the  district  court  or  any  other  court 
could  not  find  otherwise. 

The  entire  deposition  of  Pomeroy  might  be  stricken  out,  and  it  could 
not  affect  the  case  in  the  least.  As  to  the  objection  made  that  cer- 
tain questions  were  leading,  we  would  state  that  we  believe  it  is  con- 
ceded law  that  no  such  objection  to  questions  asked  a  witness,  and 
not  objected  to  at  the  time  as  leading,  can  afterwards  be  raised  on 
the  trial.  Luke  v.  Johnny  cake,  9  Kan.  *511;  Kansas  Pac.  By.  Co. 
V.  Pointer,  Id.  *627. 

We  claim,  further,  that  the  wording  of  the  treaty  itself,  quite  as 
mach  as  the  wording  of  the  certificates,  shows  that  the  government 
and  the  railroad  company  both  intended  that  the  $1.25  per  acre  should 
be  paid  by  the  railroad  company,  and  not  by  its  grantees.  We  think, 
teo,  that  the  treaty  contemplated  the  issue  of  patents  to  the  railroad 
<^nipany,  or  its  assigns,  but  that  the  payment  should  be  made  in  bulk. 
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for  the  whole  lands,  by  the  railroad  company  alone;  and  for  the  pur- 
pose of  securing  such  payment,  according  to  the  terms  of  the  treaty, 
the  railroad  company  was  required  to  issue  its  bonds  in  double  the 
amount  of  the  entire  purchase  money. 

Valentine,  J.  Suit  was  brought  in  the  court  below,  by  defendant 
in  error,  to  compel  a  conveyance  to  her  from  plaintiff  in  error  of  two 
certain  specified  tracts  of  land,  being  part  and  parcel  of  the  Eickapoo 
reservation,  in  Atchison  county.  The  plaintiff  below  bases  her  case 
upon  two  certificates  of  purchase  issued  by  the  United  States  govern- 
ment to  the  defendant  below,  of  date  January  3,  1866,  which  had 
passed  into  plaintiff's  possession}  and  upon  two  written  instruments 
written  upon  the  same  pieces  of  paper  with  said  certificates,  executed 
by  S.  G.  Pomeroy,  president  of  and  attorney  in  fact  for  the  defend- 
ant railroad  company,  and  purporting  to  have  been  so  exe- 
*267  cuted  to  plaintiff  at  the  date  thereof,  August  10,  *1866.  The 
plaintiff  further  averred  in  her  petition  that  the  defendant  ob- 
tained a  patent  from  the  United  States  for  these  tracts  of  land  Sep- 
tember 5,  1871;  that  it  obtained  the  same  fraudulently,  as  against 
the  plaintiff,  and  with  intent  to  convert  said  lands  to  its  own  use; 
that  she,  the  plaintiff,  had  entered  into  possession  of  said  lands,  and 
made  improvements  thereon,  and  praying  for  a  decree  for  conveyance 
from  defendant.  The  defendant  answered — First,  a  general  denial; 
second,  a  specific  denial  that  said  certificates  and  written  instruments 
conferred  on  plaintiff  any  right  or  interest  in  said  tracts  of  land,  and 
averred  that  it,  the  defendant,  was  the  sole  owner  of  the  same.  This 
answer  was  not  verified  by  affidavit.  The  plaintiff  replied  by  filing 
a  general  denial.  Trial  was  had  by  the  court,  without  a  jury.  De- 
fendant objected  to  the  introduction  of  any  evidence  under  the  peti- 
tion, as  not  stating  a  cause  of  action.  Objection  overruled,  and  ex- 
ception taken.  After  plaintiff's  evidence  was  in,  defendant  filed  a 
demurrer  to  the  evidence,  which  was  also  overruled,  and  exceptions 
taken.  After  the  evidence  closed,  all  of  which  appears  in  and  is 
made  a  part  of  the  record  here,  the  court  found  its  conclusions  of  fact 
upon  the  evidence,  and  its  conclusions  of  law,  and  rendered  judgment 
ihat  defendant  make  and  execute  to  plaintiff  a  deed  of  the  tracts  of 
land  named. 

On  behalf  of  the  plaintiff  in  error  counsel  submit  in  this  court  that 
the  court  below  erred  in  overruling  defendant's  objection  to  the  intro- 
duction of  evidence  under  plaintiff's  petition.  This  is  the  principal, 
and  about  the  only  substantial,  question  in  the  case.  The  question 
really  is  whether  the  petition  below  states  facts  sufficient  to  constitute 
a  cause  of  action.  We  think  it  does.  It  is  not  necessary  to  plead 
the  public  laws  or  treaties  of  the  United  States.  They  will  be  taken 
notice  of  judicially,  without  pleading  or  proving  them.  Hence  all  the 
provisions  of  the  Kickapoo  treaty  of  1862  (13  U.  8.  St.  at  Large,  623) 
will  be  taken  notice  of  judicially,  although  some  of  the  provisions 
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thereof  may  not  have  been  specifically  mentioned  in  the  petition. 
This  proposition  does  not  seem  to  be  controverted  by  counsel  on 
*268  either  side.  Now,  *it  is  claimed  by  counsel  for  plaintiff  in  er- 
ror that  under  the  provisions  of  that  treaty  the  railroad  com- 
pany had  no  title,  legal  or  equiiable,  to  the  land  in  controversy  when 
the  Baid  assignment  was  made  by  said  Pomeroy,  as  attorney  in  fact 
for  said  railway  company,'  to  the  plaintiff  below.  This  we  admit,  and 
shall  decide  the  case  upon  that  theory.  Parker  v.  Winsor.  5  Kan. 
*362,*373;  Douglas  Co.  v.  Union  Pac.  By.  Co.,  5  Kan.  *616,  *621, 
et  seq.;  Baker  v.  Gee,  1  Wall.  333;  Eailway  Co.  v.  Prescott,  16  Wall. 
603;  Union  Pac.  B.  Co.  v.  McShane,  2  Cent.  Law  J.  104;  Brisbois 
T.  Sibley,  1  Minn.  230,  (Gil.  190.) 

Although  it  was  provided  in  the  fifth  article  of  the  said  treaty,  as 
it  was  originally  drawn,  that  "such  certificates'*  as  those  sued  on  in 
this  case  "shall  be  deemed  and  held  in  all  courts  as  evidence  of  title 
and  possession  in  said  railroad  company,"  yet  the  said  words  "title 
and"  were  stricken  out  of  said  article  before  it  was  ratified,  and  the 
words  "the  right  of*'  inserted  in  their  place,  by  way  of  amendment, 
80  that  said  provision  now  reads  that  "such  certificates  shall  be  deemed 
and  held  in  all  courts  as  evidence  of  the  right  q/"  possession"  only.  13 
U.  S.  8t.  629.  But,  although  the  railroad  company  had  no  title  to 
said  land  at  the  time  said  certificates  were  assigned,  yet  they  bad  a 
valid  contract  with  the  government  under  which  they  had  the  ex- 
clusive power  to  obtain  title,  and  this  title  they  could  obtain  either 
for  themselves  or  for  their  assignees;  and  at  the  very  time  said  cer- 
tificates were  assigned  the  railroad  company  had  the  right  of  posses- 
sion to  said  land,  to  the  exclusion  of  all  others.  They  had  a  right  to 
assign  all  their  interest  in  the  land,  including  their  right  to  obtain 
title,  and  their  right  of  possession ;  or,  in  other  words,  they  had  a 
right  to  make  a  valid  contract  forjhe  sale  of  the  land.  And  such  a 
contract  the  government  would  undoubtedly  recognize  as  valid  under 
said  treaty.     See  articles  5  and  6  of  the  treaty. 

The  plaintiff  in  error  seems  to  claim  that  said  assignments  amount 
only  to  quitclaim  deeds.  Now,  although  they  read  in  some  respects 
like  quitclaim  deeds,  yet  in  fact  they  are  not  deeds  at  all.  They 
were  not  intended  to  perform  the  office  of  deeds.  They  were 
*269  not  intended  to  convey  any  present  ^estate  or  title  in  or  to 
the  land.  But  they  are  merely  simple  contracts,  intended  to 
transfer  the  inchoate  interest  of  the  railroad  company  in  and  to  said 
land,  and  to  transfer  their  right  to  obtain  said  title  at  some  future 
time  from  the  government.  They  sold  their  right  to  have  the  patent 
from  the  government  for  the  land  issue  to  themselves,  and  required  by 
their  agreement  that  it  should  issue  to  Nancy  J.  Wilcox.  The  two 
certificates  are  alike  except  as  to  the  description  of  the  land,  and  the 
two  assignments  are  also  alike,  with  the  same  exception.  Below  we 
give  a  copy  of  one  of  said  certificates,  with  the  assignment  thereof, 
which  reads  as  follows : 
v.Uk— 14 
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^Dbpabtmbnt  of  thb  Intbbior,  January  S,  1866. 

"Whereas,  it  is  provided  bj  the  fifth  article  of  the  treaty  between 
the  United  States  and  the  Eiokapoo  tribe  of  Indians,  conclnded  Jane 
28,  1862,  as  afterwards  amended  and  proclaimed  on  the  twenty- 
eighth  day  of  May,  1863,  that,  after  certain  portions  of  the  lands  be- 
longing to  said  tribe  of  Indians  shall  have  been  allotted  and  set  apart 
for  the  use  and  benefit  of  the  members  of  said  tribe,  the  Atchison  & 
Pike's  Peak  Railroad  Company  shall  have  the  privilege  of  becoming 
the  purchaser  of  the  remainder  of  the  lands  not  so  set  apart  and  al- 
lotted, upon  certain  conditions  therein  prescribed;  and  whereas,  the 
said  lands  have  been  allotted  and  set  apart  to  the  members  of  said 
tribe,  as  prescribed  by  said  treaty,  and  the  said  railroad  company 
has  elected  to  become  the  purchaser  of  the  remainder  thereof,  and  by  its 
president,  the  Honorable  Samuel  G.  Pomeroy,  has  execated  and  de- 
livered to  the  secretary  of  the  interior  its  bond* in  the  penal  sum  of 
three  hundred  and  ten  thousand  dollars,  being  double  the  value  of 
such  remainder  or  surplus  of  said  lands,  estimated  at  the  rate  of  one 
dollar  and  twenty-five  cents  per  acre,  conditioned  as  by^the  terms 
and  provisions  of  said  treaty  is  required,  which  said  bond  has  been 
accepted  and  approved  by  the  secretary  of  the  interior: 

"Now,  therefore,  it  is  hereby  certified  that  under  and  by  virtue  of 
the  provisions  and  terms  of  the  said  treaty,  as  amended,  the  Atchi- 
son &  Pike's  Peak  Railroad  Company  has  become  the  purchaser,  and 
is  entitled  to  the  possession  of  160  acres;  being  the  S.  E.  ^  of 
*270  section  ninteen,  township  Five  8.^  Range  seventeen  E,  6th  P. 
M.,  the  same  being  parcel  of  the  said  surplus  or  remainder  of 
said  lands;  subject,  however,  to  all  the  terms  and  conditions,  con- 
siderations and  stipulations,  in  said  treaty  in  that  behalf  mentioned 
and  set  forth. 

'*It  is  also  hereby  further  certified  that  in  case  the  said  Atchison 
&  Pike's  Peak  Railroad  Company  shall  well  and  truly  do  and  perform 
all  things  required  to  be  done  and  performed  on  its  part,  in  the  time 
and  manner  prescribed  by  said  treaty,  and  shall  well  and  truly  pay 
for  said  surplus  or  remainder  of  said  lands,  as  by  said  treaty  stipu- 
lated, then  and  in  that  case  the  said  Atchison  &  Pike's  Peak  Railroad 
Company,  or  the  assignee  hereof,  will  be  entitled  to  demand  and  re- 
ceive from  the  United  States  of  America  a  patent  in  fee-simple  for  the 
premises  above  described. 

*'In  testimony  whereof,  I  have  hereunto  set  my  hand,  and  caused 
the  seal  of  said  department  to  be  hereunto  affixed,  this  Becond  day  of 
January,  1866. 

[l.  s.]  •*Jab.  Harlan,  Secretary." 

"For  value  received,  I,  5.  C.  Pomeroy,  president  of  and  as  the  duly 
authorized  attorney  in  fact  of  the  Atchison  d  Pikers  Peak  Railroad 
Company,  for  said  company,  do  hereby  transfer  and  assign  to  Nancy 
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«/.  Wilcox  all  the  right,  title,  and  interest  of  the  said  Atchison  &  Pike's 
Peak  Railroad  Company  to  the  S,  E.  ^  of  section  nineteen^  (19,)  town' 
ship  five  (5)  south,  range  seventeen  (17)  east  of  6th  P,  M.,  and  require 
the  issue  of  a  patent  to  Nancy  J.  Wilcox,  as  assignee  of  said  company, 
in  accordance  with  the  terms  of  said  certificate. 

"Witness  my  hand  and  seal  this  tenth  day  of  August,  1866. 

"Attest:  S.  C.  Pombroy,     [l.  s.] 

"President  of  and  Attorney  in  Fact  for  the  Atchison  &  Pike's  Peak 
RaUroad  Co." 

"State  of  New  York^  County  of  *New  York:  On  this  tenth  day  of 
August,  1866,  before  me  personally  came  S.  0.  Pomeroy,  president  of 
and  atty.  in  fact  for  A.  dt  P.  P,  Railroad  Co.,  to  me  well  known: 
and  acknowledged  the  foregoing  assignment  to  be  his  voluntary  acif 
and  deed,  and  the  voluntary  act  and  deed  of  the  said  A.  dt  P.  P.  Rail* 
road  Company*  Chas.  V.  Ware, 

[L.  s.]  "Notary  Public,  New  York  City." 

It  will  be  noticed  that  the  railroad  company  agreed  to  "require  the 
issue  of  the  patent  to  Nancy  J.  Wilcox,  as  assignee  of  said 
•271  company,  in  accordance  with  the  terms  of  said  certifi*cate." 
This  was  a  valid  contract.  If  not  authorized  by  the  treaty  in 
direct  terms,  it  is  certainly  authorized  by  it  by  necessary  and  una- 
voidable implication.  The  assignment  was  on  the  same  piece  of  pa- 
per as  the  certificate,  and  was  printed  thereon  in  blank,  under  the 
supervision  of  the  secretary  of  the  interior,  which  shows  what  the 
opinion  of  the  secretary  of  the  interior  was.  Now,  as  the  company 
did  not  allow  the  patent  to  issue  to  Mrs.  Wilcox,  as  they  agreed,  but 
took  the  patent  to  the  company,  we  think  the  company  ought  to  con-. 
vey  the  title  to  the  land  to  Mrs.  Wilcox.  Under  the  provisions  of  said 
treaty  and  said  certificate  and  said  assignment,  we  think  it  should  be 
inferred  that  the  railroad  company  should  have  done  all  that  was  nec- 
essary to  be  done  so  that  they  could  require  the  patent  to  be  issued 
to  the  plaintiff,  and  the  evidence  in  the  case  amply  shows  that  this 
was  the  understanding  of  the  parties.  It  is  claimed  by  plaintiff  in 
error  that  said  assignment  was  made  in  the  name  of  S.  C.  Pomeroy, 
and  not  in  the  name  of  the  company.  Admitting,  for  the  purposes  of 
the  case,  that  said  assignment  was  so  made,  and  still  it  makes  no 
difference.  It  is  not  a  deed  conveying  title.  It  is  only  a  simple  con- 
tract providing  for  a  conveyance  of  title.  It  is  not  necessary  that 
SQch  a  contract  be  made  in  the  name  o|  the  principal.  Butler  v.  Eaul« 
back,  8  Kan.  *668,  and  cases  there  cited;  Welsh  v.  Usher,  2  Hill, 
^-  (8.  G.)  167.  This  contract,  however,  shows  who  the  principal 
^as,  and  who  the  agent  was.  It  shows  that  Pomeroy  acted  merely 
^  the  agent  of  and  for  the  railroad  company. 

We  now  come  to  the  supposed  errors  in  admitting  and  excluding 
^^dence.  The  most  of  the  evidence  complained  of  which  was  either 
admitted  or  excluded,  was  wholly  immaterial  to  the  issues  in  the  case, 
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but  was  of  such  a  character  that  the  action  of  the  court  certainly  did 
not  tend  to  prejudice  any  of  the  substantial  rights  of  either  of  the 
parties.  That  the  defendant  was  a  corporation,  as  alleged  in  the  peti- 
tion, was  expressly  admitted  by  the  pleadings;  and  that  said  cer- 
tificates, said  assignments,  and  said  patent  were  all  duly  executed, 
was  impliedly  admitted  by  the  pleadings.  The  plaintiff  in 
^272  *error  did  not  put  their  execution  in  issue  by  denying  their 
execution  by  a  pleading  verified  by  affidavit,  and  hence  the 
statements  of  the  petition,  alleging  their  due  execution,  must  be  taken 
as  true.  Code,  §  108;  Gulf  R.  Co.  v.  Wilson,  10  Kan.  ♦lOS,  ♦111, 
*112;  School-district  v.  Carter,  11  Kan.  ♦446. 

Under  the  pleadings  the  question  asked  the  witness  Wilcox,  and 
^nearly  all  of  the  deposition  of  Pomeroy,  were  wholly  immaterial,  and 
neither  their  admission  nor  exclusion  could  have  materially  affected 
the  case.  In  those  portions  of  Pomeroy's  deposition  material  to  the 
case,  and  read  in  evidence,  we  do  not  see  any  question  sctfficiently 
leading  to  require  a  reversal  of  the  case. 

We  do  not  think  the  demurrer  to  the  evidence  should  have  been 
sustained,  for  the  allegations  of  the  petition  were  amply  proved.  We 
take  no  notice  of  the  evidence  which  was  merely  immaterial^  or  which 
did  not  tend  to  prove  any  issue  in  the  case,  and  which  did  not  tend 
to  prejudice  the  substantial  rights  of  the  plaintiff  in  error.  There 
was  some  of  this  kind  of  evidence  introduced.  The  most  of  the  facts 
found  by  the  court  were  facts  admitted  by  the  pleadings.  Whether 
the  eighth  finding  of  fact  was  warranted  by  the  testimony  outside  of 
the  pleadings,  or  not,  is  wholly  immaterial.  The  pleadings  impUedly 
admit  the  due  execution  of  said  certificates  and  said  assignments,  and 
evidence  could  not  properly  have  been  admitted  to  show  that  they 
were  not  duly  executed.  It  makes  but  very  little  difference  whether 
the  court  below  was  technically  correct  in  all  its  conclusions  of  law 
or  not,  provided  the  pleadings,  and  the  evidence  thereunder,  and  the 
facts  found  from  such  evidence,  sustain  the  judgment.  And  we  think 
the  pleadings,  the  evidence  thereunder,  and  the  facts  found  therefrom, 
amply  sustain  the  judgment,  and  it  is  therefore  affirmed. 

(All  the  justices  concurring.) 


8WENSON  V,  AULTMAN.  218 

*373    ^Samuli  0.  SwBNSON  and  others  v*  Aulthan  and  others. 

January  Term,  1875. 

1.  Continuance:  Diligence  in  Procuring  Testimony.  Where  a  witness 
whose  testimony  fs  material  could  be  procured  by  the  exercise  of  reason- 
able diligence,  but  the  witness  tells  the  party  wanting  his  testimony  that 
he  will  be  present  at  the  trial  of  the  case  so  that  his  testimony  may  be 
used,  and  such  party  uses  no  diligence  to  procare  the  testimony  of  said 
witness,  Tieldf  that  such  party  is  not  entitled  to  a  continuance  for  the 
want  of  the  testimony  of  such  witness.  [Wilkius  v.  Moore,  20  Kan. 
588.J1 

2. :  Motion  for:  Materiality  of  Testimony.    Before  a  judgment 

of  the  district  court  can  be  reyersed  because  snch  court  overruled  a  mo- 
tion for  a  continuance  to  procure  the  testimony  of  an  absent  witness,  it 
must  appear  somewhere  from  the  record  that  such  testimony  was  mate- 
rial and  competent  in  the  case.  This  should  really  appear  from  the  affi- 
davit itself  filed  for  the  purpose  of  procuring  the  continuance ;  but,  beyond 
all  doubt,  it  should  appear  from  the  record,  or  some  part  thereof. 

8.  Principal  and  Agent:  Declarations  of  Agent:  Authority  to  Bind 
Principal.  It  is  a  general  rule  that  the  declarations  of  an  agent,  in  order 
to  bind  his  principal,  must  not  only  come  within  the  scope  of  the  agent's 
authority,  but  they  must  also  be  made  by  the  agent  while  be  is  transact- 
ing his  principal's  business,  and  be  connected  therewith  as  a  part  of  the 
res  gestcB,^ 

4.  Continuance:  Discretion  of  Court.  Continuances  are  to  some  extent 
within  the  discretion  of  the  trial  court;  and  unless  it  is  shown  that  the 
trial  court  abused  its  discretion  in  granting  or  refusing  a  continuance, 
the  appellate  court  will  not  declare  the  rulings  of  the  trial  court  in  such 
a  case  erroneous.  [Payne  v.  National  Bank,  16  Kan.  155;  Wilkins  v. 
Moore,  20  Kan.  538.  J 

Error  from  Davis  district  court. 

The  case  is  stated  in  the  opinion. 

James  Ketner  and  Chas.  O.  Cox,  for  plaintiffs  in  error, 

McClure  d  Humphrey,  for  defendants  in  error. 

*274  *VAiiBNTiNE,  J.  This  was  an  action  brought  by  Aultman, 
Miller  &  Go.  against  Samali  0.  Swenson  and  John  P.  Swen- 
8on,  on  a  promissory  note  and  a  mortgage.  John  P.  Swenson  orig- 
bally  owed  the  debt  to  Aultman,  Miller  &  Co.,  and  his  wife,  Samuli 
0.  Swenson,  executed  said  note  for  the  debt,  and  they  both  executed 
the  mortgage  to  secure  the  payment  of  the  note.  Mrs.  Swenson  set 
forth  in  her  answer  that  her  signature  to  the  note  and  mortgage  was 

'Upon  facts,  held  that  no  sufiScient  diligence  was  shown  to  compel  a  continu- 
ance. Tucker  v.  Garner,  25  Kan.  457.  Before  a  party  has  a  right  to  a  continuance 
on  the  ground  of  absent  testimony,  it  must  affirmatively  appear  that  such  party 
has  nscNd  due  diligence  in  seeking  to  obtain  such  testimony,  and  also  that  the  same 
is  material.  St.  Louis,  "W.  &  W.  K.  Co.  v.  Ransom,  29  Kan.  299;  Board  of  Regents  v. 
Unscott,  80  Kan.  259;  S.  C.  1  Pac.  Rep.  81.  and  cases  cited. 

'See  Jenkins  v.  Levis,  25  Kan.  481;  knowledge  of  agent,  how  afFecting  princi- 
pal, see  note  to  Huff  v.  Farwell,  25  N.  W.  Rep.  255;  scope  of  employment,  Brooke 
▼•  New  York,  L,  E.  A  W.  Ry.  Co.,  1  AtL  Rep.  210,  and  note;  purchase  by  agent, 
Savage  v.  Savage,  8  Pac  Rep.  762. 
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obtained  fraudalently.  When  the  case  was  called  for  trial  she  asked 
for  a  continuance  of  the  same  until  the  next  term  bf  the  court,  and 
filed  two  affidavits  in  support  of  her  motion  for  a  continuance.  The 
court  overruled  said  motion,  the  defendants  excepted,  and  this  is  the 
sole  ground  for  error  in  this  case. 

The  first  affidavit  was  filed  for  the  purpose  of  obtaining  a  continu- 
ance so  as  to  procure  the  testimony  of  one  William  Stafford.  The 
affidavit,  however,  does  not  show  that  any  legal  diligence  was  used  to 
get  the  testimony  of  said  Stafford.  Although  it  appears  that  Staf- 
ford resided  in  the  same  county  where  this  suit  was  brought  and  tried, 
at  and  after  the  time  it  was  brought,  yet  no  subpoena  was  ever  issued 
to  procure  his  attendance.  And  although  he  afterwards  removed  from 
said  county  to  Chicago,  Illinois,  yet  no  attempt  was  ever  made  to  pro- 
cure his  deposition.  Stafford  told  the  defendants  that  he  would  be 
present  at  the  trial,  but  that  does  not  excuse  the  defendants*  want  of 
diligence,  in  not  attempting  to  procure  his  testimony.  Educational 
Ass'n  V.  Hitchcock,  4  Kan.  *36.  The  witness'  testimony  could  have 
been  procured  by  the  exercise  of  reasonable  diligence.  Hence  we 
think  the  court  below  did  not  err  in  refusing  to  grant  a  continuance 
for  the  want  of  the  testimony  of  such  witness. 

The  other  affidavit  was  filed  for  the  purpose  of  getting  a  continu- 
ance ^o  procure  the  testimony  of  one  Charles  H.  Purinton.  We 
think  this  affidavit  is  sufficient  to  procure  a  continuance,  pro- 
*275  vided  the  alleged  testimony  of  said  Purinton  *is  competent 
and  material  in  this  case.  The  said  alleged  testimony  is  as  fol- 
lows :  "The  said  Purinton,  if  present,  would  swear  and  prove  that 
he  was  present  in  Junction  City,  Kansas,  on  the  twenty-sixth  of  Feb- 
ruary, 1872,  the  date  of  the  execution  of  the  note  and  mortgage  by 
Mrs.  Samuli  0.  Swenson,  wife  of  affiant,  John  P.  Swenson,  and  that 
at  that  time  one  Bhodes,  the  then  general  agent  of  the  said  plaintiffs, 
told  him  that  all  he  wanted  was  to  induce  Mrs.  Swenson  to  give  her 
note  and  mortgage  upon  her  own  individual  property  to  secure  the 
payment  of  the  money  due  to  them  from  John  P.  Swenson,  to-wit,  the 
sum  of  $4,087.06,  and  then  John  P.  Swenson  might  go  to  the  devil; 
and  immediately  after  securing  said  note  and  mortgage  he,  the  said 
Rhodes,  as  such  general  agent,  told  the  witness  Purinton  that  he  had 
come  it  over  Swenson  (meaning  John  P.  Swenson)  at  last,  and  that 
by  the  assurance  that  he,  as  the  duly-authorized  agent  of  the  said 
plaintiffs,  would  constitute  the  said  John  P.  Swenson  their  agent  for 
the  counties  of  Davis,  Morris,  Dickinson,  Clay,  and  Cloud,  in  the 
state  of  Kansas,  for  the  term  and  period  of  five  years  from  that  date. 
Witness  will  also  swear  that  the  agency  of  said  plaintiffs  aforesaid 
would  have  been  worth  at  least  $1,500  per  year,  and  that,  after  the 
procurement  of  said  note  and  mortgage  as  aforesaid,  the  said  Rhodes, 
as  the  duly-authorized  agent,  and  acting  for  the  said  plaintiffs,  disre- 
garding  the  promises  and  agreement  aforesaid,  gave  the  agency  afore- 
said to  other  parties  in  Junction  City." 
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Now;  before  we  can  reverse  the  judgment  of  the  district  court  be* 
cause  it  overruled  said  motion  for  a  continuance,  it  must  appear 
somewhere  from>  the  record  of  the  case  that  this  evidence  was  material 
and  competent.  This  should  really  appear  from  the  affidavit  itself. 
Gen.  St.  689;  Code,  §  317.  But,  beyond  all  doubt,  it  should  appear 
from  the  record,  or  some  portion  thereof.  In  the  present  case  it  does 
not  appear  from  anything  brought  to  this  court  that  said  evidence,  or 
any  portion  thereof,  was  material  and  competent.  The  evidence  is, 
in  substance — Firsts  what  an  agent  of  the  plaintiffs  said  to  a  third 
person  prior  to  the  time  of  the  execution  of  said  note  and  mortgage 
as  to  what  the  agent  intended  to  do;  second ,  what  said  agent  said 
to  this  same  third  person  after  said  note  and  mortgage  were 
*276  'executed  as  to  what  the  agent  had  done,  and  what  he  intended 
to  do;  third f  what  the  opinion  of  said  witness  was  as  to  the 
Talae  of  a  certain  agency  which  said  agent  agreed  to  confer  upon 
John  P.  Sweuson.  It  is  not  claimed  in  this  court  that  the  last-men- 
tioned evidence  was  competent  and  material ;  and  it  was  not  compe- 
tent and  material,  for  there  is  nothing  in  the  whole  record  that  tends 
to  show  that  said  witness  had  any  knowledge  or  intelligent  opinion 
as  to  what  was  the  value  of  said  agency  which  said  agent  agreed  to 
confer  upon  Swenson. 

It  is  a  general  rule  that  the  declarations  ot  an  agent,  in  order  to 
bind  his  principal,  must  not  only  come  withiii  the  scope  of  the  agent's 
aathority,  but  they  must  also  be  made  by  the  agent  while  he  is 
transacting  his  principal's  business,  and  be  connected  therewith  as  a 
part  of  the  res  gestae  1  Greenl.  Ev.  §  113;  Story,  Ag.  §§  134-136; 
Paley,  Ag.  256,  267;  U-  B.  Exp.  Co.  v.  Anthony,  6  Kan.  *490.  Now, 
the  declarations  in  the  present  case  were  not  made  while  the  agent 
was  transacting  his  principal's  business,  and  they  formed  no  part  of 
the  res  gesta,  A  part  of  said  declarations  was  made  before  the  agent 
commenced  to  transact  his  principal's  business,  and  the  other  part 
was  made  afterwards.  No  portion  of  said  declarations  was  made 
doring  the  time  the  agent  was  negotiating  with  the  defendants,  and 
no  portion  thereof  formed  any  part  of  the  transaction  had  with  the 
defendants.  These  declarations  should  have  been  made  during  the 
transaction,  and  as  a  part  thereof,  in  order  to  constitute  any  portion 
of  the  res  gestcs.  State  v.  Montgomery,  8  Kan.  *351,  *360,  et  seq.: 
Luby  V,  Hudson  R.  R.  Co.,  17  N.  Y.  131;  Sweatland  v.  Illinois  & 
M.  T.  Co.,  27  Iowa,  433;  Osgood  v.  Bringolf,  82  Iowa,  265.  But  if 
said  declarations  had  been  so  made,  Swenson  and  wife  would  have 
known  it,  and  they  would  not  now  be  claiming  that  they  were  de- 
frauded in  consequence  of  them.  All  that  these  declarations  tend  to 
prove  is  that  the  agent  did  not  intend  to  appoint  Swenson  as  an  agent 
of  the  plaintiff  at  the  time  when  said  agent  agreed  to  do  so. 
*277  Does  this  *make  any  difference  ?  If  the  agent  made  a  con- 
tract for  his  principal  to  appoint  said  Swenson  an  agent,  and 
then  neglected  or  refused  to  do  so,  would  not  his  principal  be  just  as 
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liable  if  the  agent  made  the  contract  in  good  faith  ae  though  he  act< 
is  the  worst  of  faith,  aud  never  intended  to  appoint  Swenaon  to  sal 
agency  ?  Does  not  the  question  depend  upon  whether  there  was 
breach  of  any  valid  contract,  withoat  reference  to  what  the  intentiot 
of  the  agent  were?  This  question,  however,  is  not  in  the  case.  Ti 
only  question  ia  whether  the  declarations  of  an  agent,  when  not  in  tl 
performance  of  any  business  for  his  principal,  can  be  used  as  ev 
dence  against  bis  principal.  We  do  not  think  they  can.  It  does  n( 
seem  from  the  record  that  the  agent  himself  was  examined  as  a  wi 
ness  on  the  trial.  Continuances  are,  to  some  extent,  within  the  dii 
cretion  of  the  trial  court;  and  unless  it  is  shown  that  the  trial  cou 
abused  its  discretion  in  granting  or  refusing  a  continuance,  tlie  appe 
late  court  will  not  declare  the  ruling  of  the  trial  court  in  snch  a  cat 
erroneous.  Hottenstein  v.  Conrad,  9  Kan.  "436;  Davis  v.  Wilson,  1 
Kan."  74. 

The  judgment  of  the  court  below  is  affirmed. 

(AU  the  justices  concurring.) 


Aabon  a.  Bell  v.  Charles  H.  Taylor.' 
January  Term,  1875. 

1,  Judicial  Sales :  Sales  in  Gross  of  Separate  Tracts.     A  sheriff's  sal 

of  separate  lots,  mnde  in  gross,  is  irregulai'  and  voidable,  and  may  be  w 

aside  on  motion  of  tlie  judgment  debtor. 
a.  .    Tlie  rule  is  the  snma  though  tlie  debtor  lias  but  an  undivided  it 

terest  in  the  separate  lots. 
8.  .     This  Is  not  an  arbitrary  and  inflexible  rale.     CIrcuraatances  ma 

exist  whicli  show  tliat  more  can  be  realized  by  a  aale  in  gross,  and  the 

such  a  »ale  will  be  upheld. 

'278     'Error  from  Mitchell  district  court. 

'Taylor  recovered  a  judgment  against  Belt  and  two  others.  I) 
June,  1873,  he  sued  out  a  writ  of  esecution  on  his  judgment,  directei 
to  the  sheriff  of  Mitchell  county.  The  sheriff,  finding  no  goods  am 
chattels  of  any  kind  of  the  defendants,  levied  said  writ  on  "the  un 
divided  one-third  of  block  16;  and  the  undivided  one4hird  of  lots  1 

2,  9, 10,  11,  and  12,  in  block  18  ;  the  undivided  one-third  of  lots  1,  2 

3,  4,  5,  and  6,  in  block  34;  and  the  undivided  one-third  of  lota  1,  2 
3,  and  4,  in  block  35, — in  the  town  of  Beloit,"  as  the  property  of  B_ell 
and  sold  the  same  "to  Charles  H.  Taylor  for  the  sum  of  ^238.85, tba 
being  the  highest  and  best  bid,"  etc.  At  tbe  November  term,  1873,  o 
the  district  court,  Boll  filed  his  motion  to  set  said  sale  aside  "for  tbi 

'See  Dexter  v,  Cochran,  17  Ean.  451;  Jobnaon  v,  Hovey,  6  Kan.  47. 
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leaBon  Ihat  said  lots  were  not  sold  separately,  but  in  bulk."  The  court 
overmled  this  motion,  and,  on  motion  of  Taylor,  confirmed  said  sale. 

Barton  dt  Waggener,  for  plaintiff  in  error,  contended  that  a  sheriff's 
Bale  of  separate  lots  in  gross  was  irregular,  and  should  be  set  aside 
on  motion  of  the  judgment  debtor,  and  cited  Johnson  v.  Hovey,  9  Kan. 
*61. 

H.  d  S.  Cooper,  for  defendant  in  error. 

Bkbweb,  J.  The  question  in  this  case  arises  on  the  confirmation  of 
a  sale.  The  property  sold  was  an  undivided  third  interest  in  certain 
lots  in  the  town  of  Beloit,  which,  from  the  numbers,  were  apparently 
separatCi  but  which  were  sold  in  gross.  A  motion  to  set  the  sale 
aside  on  this  account  was  overruled,  and  the  sale  confirmed.  Such 
a  sale  has  been  decided  by  this  court  to  be  irregular  and  voidable, 
and  on  that  account  may  be  set  aside  on  motion  of  the  judgment 
debtor.  Johnson  v.  Hovey,  9  Kan.  *61.  Counsel  for  defendant 
'279  in  error  claims  that  this  is  not  an  arbitrary  rule ;  that  hence  *the 
reason  of  the  rule,  and  therefore  the  rule  itself,  fails.  The 
reason  is  that  when  sold  separately  the  property  will  probably  realize 
more  than  when  sold  in  mass.  This  it  is  claimed  may  be  true  when 
the  debtor  owns  the  entire  interest  in  the  lots,  but  is  not  true  when 
he  only  owns  a  small  undivided  interest  therein.  In  such  a  case  it 
is  said  no  man  would  care  to  buy  unless  he  bought  an  interest  in 
enough  lots  io  give  him,  on  partition  with  the  owners  of  the  other  in- 
terests therein,  an  entire  lot.  Hence  he  would  not  care  to  purchase 
an  interest  in  a  single  lot  for  fear  he  would  be  compelled  to  pay 
unduly  for  an  interest  in  the  succeeding  lot  or  lots.  This  reasoning, 
we  think,  is  unsound.  It  assumes  a  state  of  facts  which  is  as  likely 
not  to  exist  as  to  exist,  and  of  whose  existence  or  non-existence  in  this 
ease  we  are  not  advised, — that  is,  that  the  remaining  interests  in  all 
the  lots  are  owned  by  the  same  parties;  for  if  the  other  interest  in 
each  lot  is  owned  by  a  different  party,  each  lot  would  have  to  be 
partitioned  separately.  So,  also,  in  such  case,  the  most  interested 
bidders  would  be  little  encouraged  to  bid.  A  man  who  owned  two- 
thirds  of  one  lot  might  be  very  anxious  to  buy  the  other  third  if  he 
could  buy  that  separately,  and  at  the  same  time  very  unwilling  to 
buy  the  undivided  third  of  a  dozen  other  lots  in  order  to  secure  the 
third  of  that  one.  We  do  not  mean  to  bold  that  the  rule  is  arbitrary, 
and  to  be  enforced  in  every  case.  Circumstances  may  often  exist  to 
make  it  for  the  interest  of  the  debtor,  and  to  justify  and  uphold  a 
sale  in  bulk  of  separate  lots.  But  nothing  appears  here  outside  of 
the  record,  and  prima  facie  every  such  sale  is  irregular,  and  may  be 
set  aside  by  the  debtor  on  motion,  if  such  motion  be  made  before  the 
confirmation. 

The  order  of  the  court  will  be  reversed,  and  the  case  remanded, 
^th  instructions  to  set  aside  the  sale. 

(All  the  justices  concurring.) 
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*280  ♦John  R.  Boyd  v.  Amos  Sanfobd. 

January  Term,  1875. 

1.  Bill  of  Exceptions :  Insufficient  Becord.    Where  the  certificate  to  the 

bill  of  exceptions  only  shows  that  ''it  presents  nearly  all  of  the  testimony 
introduced  by  the  parties/'  it  is  impossible  for  this  court  to  say  that  the 
verdict  was  not  sustained  by  the  evidence. 

2.  New  Trial:  Newly- Discovered  Evidence:  Affidavit    On  a  motion 

for  a  new  trial  on  the  ground  of  newly-discovered  evidence,  an  asser- 
tion in  the  affidavit  of  the  moving  party  that  he  had  used  due  diligence 
to  obtain  such  evidence  is  not  sufficient.  The  facts  showing  such  dili- 
gence must  be  disclosed.  [State  v.  Kellerman,  ante,  *185;  Wilkes  y. 
Wolback,  30  Kan.  375;  S.  G.  2  Pac.  Bep.  508;  Carson  v.  Henderson,  8 
Pac.  Rep.  728.] 

8. :  Misconduct  of  Party:   Accident:    Diligence.     Where  the 

grounds  of  a  motion  for  a  new  trial  are  misconduct  of  the  prevailing 
party,  and  accident  or  surprise  which  ordinary  prudence  could  not  have 
guarded  against,  and  the  facts  as  claimed  are  that  the  prevailing  party 
testified  incorrectly  as  to  the  contents  of  a  letter,  it  is  not  error  to  over- 
rule the  motion  when  it  does  not  appear  that  the  prevailing  party  was 
guilty  of  willful  false  swearing,  nor  that  the  losing  party  hsui  used  due 
diligence  to  have  and  produce  the  letter  at  the  trial.^ 

Error  from  Cherokee  district  court.    - 

Sanford  recovered  a  judgment  against  Boyd  at  the  October  term, 
1873,  for  $120  for  services  as  an  attorney  at  law.  Boyd  moved  for 
a  new  trial,  which  was  refused. 

W.  M.  Matheny,  for  plaintiff  in  error. 

AmoB  Sanford,  defendant  in  error,  for  himself* 

Brewer^  J.  Three  errors  are  alleged :  First,  that  the  verdict  is 
contrary  to  the  evidence.  As  the  certificate  of  the  judge  to  the  bill 
of  exceptions  is  only  that  "it  presents  nearly  all  of  the  testimony  in- 
troduced by  the  parties/'  it  is  impossible  for  us  to  say  that  the  ver- 
diet  was  not  sufficiently  supported  by  the  evidence. 

The  second  error  alleged  is  in  refusing  a  new  trial  on  the 
*281  *groundof  newly-discovered  evidence.  The  newly-discovered 
testimony  consists  of  two  letters  written  by  Sanford,  the  plain- 
tiff, to  the  defendant.  But  no  diligence  is  shown — ^no  reason  given 
— why  they  were  not  produced  at  the  trial.  True,  the  affiant  swears 
that  he  could  not,  with  reasonable  diligence,  have  discovered  and  pro- 
duced them  on  the  trial ;  but  this  is  insufficient.     The  facts  which 

^  New  trial  denied  on  the  ground  of  accident  or  surprilie,  see  Osborne  v.  Yonng, 
28  Kan.  769;  Parker  v.  Bates,  29  Kan.  597;  Board  of  Kegento  v.  Linsoott,  80  Kan. 
240;  8.  C.  1  Pac.  Rep.  81;  O'Leary  v.  Reed.  30  Kan.  749;  8.  C.  2  Pac.  Rep.  114; 
Beal  V.  Codding,  32  Kan.  107;  8.  0.  4  Pac.  Rep.  180;  discretion  of  court,  Ragan  v. 
James,  7  Kan.  222.  See.  also,  Abeles  v.  Cohen,  8  Kan.  128;  Insufficient  showing, 
Mehnert  V.  Thieme,  15  Kan.  «368;  Taylor  v.  Thomas,  17  Kan.  698;  Race  v.  Malony, 
21  Kan.  31. 
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show  diligence  must  be  disclosed.  The  court  is  to  decide,  and  not  the 
party,  whether  reasonable  diligence  has  been  used.  .  Smith  y.  Will- 
iams, 11  Ean.  *104. 

The  defendant  below,  plaintiff  in  error  here,  also  filed  a  second 
motion  for  a  new  trial,  on  the  gronnd  of  misconduct  of  the  plaintiff, 
and  accident  or  surprise  which  ordinary  prudence  could  not  have 
guarded  against.  The  facts  are  these :  The  action  was  for  profes- 
sional services.  That  the  services  were  rendered  does  not  appear  to 
have  been  questioned,  nor  was  their  value  seriously  contested.  De- 
fendant claimed  that  after  they  had  been  rendered  plaintiff  agreed  to 
take  a  certain  sum,  to-wit,  fifty  dollars,  in  full  payment;  that  he  had 
paid  part  thereof,  and  tendered  the  balance.  He  testified  on  the 
trial  that  he  had  received  a  letter  making  such  a  proposition,  but  bad 
lost  it«  Another  witness  testified  to  having  seen  the  letter,  and  that 
sach  were  its  contents.  The  bill  of  exceptions  does  not  show  that 
plaintiff  testified  at  all  concerning  the  letter,  or  the  proposition.  But 
Boyd's  affidavit  filed  on  the  motion  states  that  the  plaintiff  on  the 
trial  ** denied  the  contents  of  said  letter,  and  testified  that  said  letter 
stated  <  if  defendant  would  send  him  fifty  dollars  by  a  certain  time, 
to-wit,  the  Tuesday  after  the  writing  thereof,  he  [plaintiff]  would  give 
defendant  a  full  receipt.*  This  affiant  also  alleges  that  the  letter  was 
lost,  and  could  not  be  produced  on  the  trial,  and  has  since  been 
found."  But  he  does  not  disclose  what,  if  any,  efforts  were  made  to 
find  and  produce  it  at  the  trial,  or  how  it  happens  to  have  been  found 
within  two  days  thereafter.  IJnder  these  circumstances  we  cannot 
say  that  the  court  erred  in  overruling  the  motion.  There  is  not 
enough  to  warrant  the  court  in  imputing  willful  false  swear- 
'288  ing  to  the  ^plaintiff , — ^nothing  to  show  reasonable  diligence  on 
the  part  of  the  defendant.    Laithe  v.  McDonald,  7  Kan.  "^254. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 


Lucy  R.  Shed  v.  Jacob  Augustine, 
January  Term,  1875. 

1.  Principal  and  Snrety :  Pleading :  Several  Defenses  not  Inconsist- 
ent. Usury,  extension  of  time  to  the  principal  wiiereby  the  surety  is 
discharged,  and  payment  are  not  inconsistent  defenses  in  an  answer  of 
a  surety  on  a  promissory  note.^ 

2-  Bvidenoe:  Judicial  Notice:  Foreign  liaws.  The  courts  of  this  state 
do  not  take  Judicial  notice  of  the  laws  of  another  state;  and  it  is  error  to 
instruct  a  jury  as  to  the  meaning  and  effect  of  those  laws  in  the  absence 
of  any  evidence  concerning  them.    [Dodge  v.  Coffin,  15  Kan.  284.J 

'  Discharge  of  surety,  see  full  note  to  Ray  v.  Brenner,  12  Kan.  *106;  Turner  ▼. 
Hale,  8  Kan.  86,  and  note;  Rose  y.  Williams,  6  Kan.  2I9Q.  and  note. 
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3.  InstruotionB:  Erroneous.  Where  the  jary  may  have  been  misled  by 
sach  erroneous  instructions,  and  may  have  based  their  verdict  uponthp.m, 
it  is  the  duty  of  this  court  to  reverse  the  judgment,  even  though  there 
are  other  matters  upon  which  the  jury  might  properly  have  returned  the 
same  verdict.  [Hodgin  v.  Barton,  23  Kan.  744;  Soloman  II.  Go.  v.  Jones, 
30  Kan.  611;  S.  C.  2  Pac.  Rep.  657.] 

Error  from  Davis  district  court. 

On  the  eighth  of  May,  1855,  at  Mendota,  Illinois,  Augustine,  as 
surety  for  one  Bast,  executed  bis  promissory  note  for  $200,  payable 
to  the  plaintiff  six  months  after  date,  with  interest  at  the  rate  of  10 
per  cent,  per  annum.  -The  action  below  was  on  this  note.  Defend- 
ant answered,  setting  np  three  defenses:  First,  payment;  second, 
that  he  signed  the  note  without  consideration,  and  the  plaintiff,  by 
agreement  with  the  principal  debtor,  extended  the  time  of  pajrment 
one  year,  and  without  his  knowledge  or  consent,  and  for  a  valuable 
consideration;  third,  usury.  Trial  at  September  term,  1873.  Plain- 
tiff moved  the  court  tg  require  defendant  to  strike  out  all  except 
the  defense  of  payment,  as  being  inconsistent,  or  elect  upon  which 
defense  he  would  rest  his  case.  This  motion  was  overruled. 
*283     *Yerdict  and  judgment  in  favor  of  the  defendant. 

Culbertson  d  Hqffmire  and  Case  d  Putnam,  for  plaintiff. 

It  was  error  to  overrule  plaintiff's  motion.  The  defenses  were  in- 
consistent. Munn  V.  Taulman,  1  Kan.  *258 ;  Butler  v.  Kaulback,  8 
Kan.  *672. 

The  case  must  have  been  decided  in  favor  of  defendant  on  either 
the  ground  of  usury,  or  that  the  plaintiff  extended  the  titne  of  payment 
of  the  note,  for  there  is  no  proof  of  payment  of  the  principal.  The 
proof  as  to  extending  the  time  iB  contained  in  the  evidence  of  the  prin- 
cipal to  the  note,  P.  B.  Bust,  and  shows  that  there  was  no  binding 
contract  to  extend  the  time,  and  no  consideration  therefor.  Story, 
Notes,  §§  415,  426;  Chit.  Bills,  c.  9,  p.  442;  Bayl.  Bills,  c.  9,  p.  339; 
Bank  of  U.  S.  v.  Hatch,  1  McLean,  93;  McLemore  v.  Powell,  12 
Wheat.  544.  As  to  the  payment  of  interest  during  the  time  of  for- 
bearance, see  Reynolds  v.  Ward,  5  Wend.  501;  Central  Bank  v. 
Willard,  17  Pick.  150;  Crosby  v.  Wyatt,  23  Me.  157;  Bank  of  Utica 
V.  Ives,  17  Wend.  501;  Creath's  Adm'r  v.  Sims,  5  How.  206.  The 
requisites  indispensable  for  absolving  the  surety  are  (1)  a  consider- 
ation; (2)  a  promise  to  indulge  for  a  definite  time;  and  (3)  the  absence 
of  .the  surety's  assent.  Alcock  v.  Hill,  4  Leigh,  622;  Bank  of  Utica 
V.  Ives,  supra;  Norris  v.  Crummey,  2  Band.  328;  Hunter  v.  Jett,  4 
Band.  104. 

As  to  the  usury,  the  court  instructed  what  the  law  of  Illinois  was 
as  to  usury.  There  was  no  evidence  before  the  court  as  to  the  law  of 
Illinois.  The  Gen.  St.  1868,  p.  700,  §  370,  provide  how  the  laws  of 
other  states  shall  be  proved.  The  court  could  not  take  judicial  notice 
of  the  laws  of  Illinois,  and  it  was  error  to  instruct  upon  the  law  with- 
out proof.     Walker  V.  Armstrong,  2  Kan.  *222;  1  Greenl.  Ev.  §  489; 
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Porter  v.  Wells,  6  Kan.  HSS;  Atchipon,  T.  &  S.  P.  R.  Co.  v.  Black- 
shire,  10  EaD.  487. 
iV.  C.  McFarland,  for  defendant. 

The  defenses  of  extension  of  time,  usnry,  and  payment  are  not  in- 
consistent with  each  other.  They  all  may  exist  in  a  case.  Nor  do 
the  cases  cited  by  plaintiff's  counsel  (1  Ean.  and  8  Ean.)  decide  to 
the  contrary.  But  if  it  was  error  to  refuse  to  grant  the  plaintiff's 
motion,  it  is  not  at  all  certain  that  it  is  such  error  as  would 
**?i84  require  a  reversal  of  the  judgement,  the  plaintiff  not  being 
prejudiced  thereby.  If  there  is  sujfficient  evidence  in  the  rec- 
ord to  sustain  any  one  of  the  defenses,  the  verdict  and  judgment 
mnst  stand. 

The  evidence  shows  that  the  time  of  payment  of  the  note  was  ex- 
tended by  the  payee  and  principal,  for  a  valid  consideration,  with- 
out the  consent  or  knowledge  of  Augustine,  the  surety.  Bearing  in 
mind  the  rule  so  often  laid  down  by  this  court,  that  it  will  not  disturb 
the  verdict  unless  it  is  clearly  against  the  weight  of  the  evidence,  let 
us  see  what  that  'evidence  is :  Bust,  the  principal,  testifies  that  he 
was  to  pay  20  per  cent,  interest  on  the  note ;  and  that  this  was  to 
be  the  rate  on  the  new,  or  $200,  note  is  shown,  because  he  repeats 
that  he  was  to  pay  $40  a  year  interest.  He  says:  "I  paid  the  in- 
terest, sometimes  a  little  before,  sometimes  after,  the  same  became 
dae.  After  the  note  became  due  I  paid,  in  six  months,  $40.  I  am 
qnite  positive  I  paid  four  and  one-half  years'  interest.  I  think  I  paid 
Mrs.  Shed,  in  all,  $210.  The  note  [first,  or  old,  note]  had  run  from 
the  previous  summer.  All  the  amounts  I  paid  were  paid  voluntarily, 
as  interest.  I  think  I  paid  at  one  time  $30.  At  the  time  I  executed 
the  new  note  I  paid  $10.     I  paid  these  amounts  as  interest.'* 

The  plaintiff  in  her  testimony  does  not  deny  that  the  rate  of  interest 
agreed  to  be  paid  was  20  per  cent.,  and  this  evidently  was  the  rate 
on  both  notes.  She  does  not  deny  that  the  sums  named  by  Bust 
were  paid.  She  does  not  deny  that  they  were  all  paid  as  interest. 
She  does  not  deny  that  the  first  note  had  run  from  the  previous  sum- 
mer, and  as  the  note  sued  on  is  dated  May  8, 1855,  it  is  not  probable 
that  the  first  note  had  run  over  one  year.  It  would  seem  as  if  the 
$30  was  paid  on  the  old  note,  afnd,  as  all  that  was  paid  was  interest, 
it  is  fair  to  suppose  that  the  $30  was  the  interest  on  the  $1 50  note  for 
one  year;  and,  if  so,  then  the  $10  paid  at  the  time  of  the  execution  of 
the  $200  note  was  interest  paid  in  advance  on  that  note.  If  the  $30 
was  not  paid  on  the  old  note,  then  $40  was  probably  paid  in  advance 
on  the  $200  note.  Bust  says  he  *'paid  the  interest,  sometimes  a  little 
before,  sometimes  a  little  after,  it  was  due. "  The  plaintiff  does 
*285  ♦not  deny  this  last  statement.  If  interest  was  paid  and  re- 
ceived in  advance  for  any  period  of  time  by  such  action  of  the 
parties,  the  payment  of  the  note  was  extended  to  that  time.  The  pay- 
ment being  as  interest,  the  $200  could  not  be  due  till  the  time  ex- 
pired for  which  interest  had  been  paid.     It  was,  in  effect,  an  agree- 
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m3nt  not  to  sue  till  then.  Rose  v,  Williams,  5  Kan.  *4:83,  *487; 
Crosby  v.  Wyatt,  10  N.  H,  318;  Savings  Bank  v.  Ela,  11  N.  H.  335; 
Savings  Bank  v.  Colcord,  16  N.  H.  119;  Dubinsson  v.  Folkes,  30  Miss. 
432;  Scott  v.  Saffold,  37  Ga,  384;  Flynn  v.  Mudd,  27  111.  323; 
Uhler  V.  Applegate,  26  Pa.  St.  140;  McComb  v.  Kittridge,  14  Ohio, 
348 ;  Blazer  v.  Bandy,  15  Ohio  St.  57.  The  decisions  cited  by  plain- 
tiff in  Maine  and  Massachusetts  must  give  way  to  these  authorities. 
Nor  is  the  fact  changed  by  the  testimony  of  the  plaintiff  that  she 
"never  agreed  to  extend  the  time  of  payment."  It  is  probable  that 
she  did  not  make  virhat  she  called  an  "agreement."  Eettell  v.  Wiggin, 
13  Mass.  72.  Nevertheless,  her  negotiations  with  Bust  amounted  to 
such  agreement.  Whether  she  did  make  such  agreement  is  a  con- 
clusion which  must  be  arrived  at  from  what  was  said  and  done. 

Nor  does  it  make  any  difference  whether  the  courtcharged  correctly 
as  to  the  law  of  the  state  of  Illinois  on  the  question  of  usury.  If  there 
is  evidence  in  the  record,  under  the  law  as  laid  down  by  this  court  as 
to  the  weight  of  evidence,  to  support  the  verdict  under  any  one  of  the 
defenses,  the  court  will  not  reverse  the  judgment  for  erroneous  rul- 
ings of  the  court  below  on  other  issues.  The  jury  could  not  have 
found,  under  the  evidence,  that  the  defense  oi  payment  was  made  out; 
nc»:  could  they  have  found,  under  the  charge  of  the  court,  that  the  de- 
fense of  usury  was  sufficiently  made  out.  The  court  must,  therefore, 
have  found  for  the  defendant  on  the  defense  of  the  extension  of  time, 
and  their  verdict  on  this  defense  cannot  now  be  disturbed. 

Brewer,  J.  This  was  an  action  in  the  district  court,  brought  by 
plaintiff  in  error  against  Augustine,  on  a  promissory  note  signed  by 
him  as  surety.  Plaintiff  was  the  payee  of  the  note.  The  an- 
"^286  swer,  as  it  finally  stood,  contained  three  ^separate  defenses : 
(1)  Usury;  (2)  payment;  and  (3)  an  extension  of  time  to  the 
principal,  whereby  the  surety  was  discharged.  Plaintiff  claimed  that 
these  defenses  were  inconsistent,  and  moved  the  court  to  require  de- 
fendant to  elect  upon  which  he  would  stand.  This  motion  the  court 
overruled,  and  properly  so.  All  three  defenses  might  be  true.  The 
contract  might,  in  its  inception,  have  been  usurious,  and  to  that  ex- 
tent have  been  modified  thereby  in  accordance  with  the  laws  of  the 
state  where  the  contract  was  made.  Extension  of  time  might  also, 
after  the  making  of  the  usurious  contract,  have  been  given  to  the  prin- 
cipal, whereby  the  surety  would  have  been  discharged  from  all  liabil- 
ity thereon ;  and  after  such  extension  had  released  the  surety,  the 
principal  might  have  paid  the  note,  and  thus  destroyed  all  liability 
on  the  instrument.  As  all  these  defenses  might,  in  fact,  have  ex- 
isted, they  were  not  inconsistent,  and  the  motion  was  properly  over- 
ruled. 

No  proof  was  made  as  to  the  laws  of  the  state  of  Illinois, — ^the 
state  in  which  this  note  was  executed.  Notwithstanding  this  omis- 
sion, the  court  charged  the  jury  as  to  the  effect  of  usury  upon  the 
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eontraet  aeoording  to  the  laws  of  that  state.  This  was  manifest  error. 
The  eoarts  of  one  state  do  not  take  judicial  notice  of  the  laws  of  an- 
other. They  mast  be  proved  as  other  facts  in  the  case.  Counsel 
for  defendant  in  error  does  not  dispute  this,  but  contends  that,  under 
the  evidence,  the  jury  could  not  have  found  against  the  plaintiff  on 
the  question  of  usury,  bat  must  have  found  against  her  on  the  ques- 
tion of  extension  of  time  to  the  principal,  and  that,  therefore,  the 
error  is  immaterial.  We  do  not  think  this  is  clear.  There  was  no  evi- 
dence upon  the  plea  of  payment;  but  there  was  evidence  tending  to 
show  an  agreement  to  pay,  and  a  payment,  of  20  per  cent,  interest, 
and  a  payment  of  interest  at  that  rate  for  four  and  a  half  years.  The 
court  charged  the  jury  that  10  per  cent,  was  the  extent  of  legal 
*387  interest  in  Illinois,  and  that  a  party  taking  usurious  ^interest 
forfeited  three  times  the  amount  of  such  interest,  and  could 
recover  for  the  remainder  of  the  note  only.  Upon  this  the  jury  might 
veil  have  found  for  the  defendant.  True,  this  instruction  seems  to 
have  been  qualified  by  one  given  subsequently,  which  told  the  jury 
thai  usurious  interest,  voluntarily  paid,  could  not  be  applied  on  the 
principal,  but  must  be  applied  on  ''the  interest  accruing  from  the 
time  of  executing  the  said  note,  at  the  rate  of  ten  per  cent,  per  an- 
nam."  But  the  jury  may  have  understood  that  the  extra  and  usuri- 
OQB  interest  was  to  be  carried  forward,  and  treated  as  an  advance 
payment  of  subsequently  accruing  legal  interest,  and,  in  addition, 
that  the  party  forfeited  three  times  the  amount  of  such  usurious  in- 
terest. In  this  case  three  times  the  usurious  interest,  upon  the  basis 
heretofore  indicated,  would  have  exhausted  the  principal.  We  can- 
not say,  therefore,  that  the  error  was  immaterial.  Indeed,  it  seems 
to  Q8  full  as  likely  that  the  jury  found  for  the  defendant  upon  the 
qnestion  of  usury  as  upon  the  question  of  extension  of  time.  The 
jodgment  must,  therefore,  be  reversed,  and  the  case  remanded  for 
another  trial. 

In  reference  to  the  question  of  extension  of  time,  no  objection  is 
made  to  the  instructions  given,  but  it  is  insisted  that  the  testimony 
fails  to  show  any  extension.  We  will  not  anticipate  what  may  be 
shown  on  a  subsequent  trial,  but  would  simply  remark  that,  to  make 
the  proposed  defense  good  in  law,  there  must  appear  to  have  been  a 
distinct  agreement,  without  the  consent  of  the  surety,  to  give  to  the 
principal  debtor  an  extension,  and  a  valid  consideration  therefor, — a 
oonsideration  which  must  be  other  than  the  payment  of  interest  at 
the  rate,  and  in  the  manner,  required  by  the  original  contract  for  the 
lue  of  the  money. 

Judgment  reversed. 

(All  the  justices  concurring.) 
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*288    *S.  N.  WiLLUMs  and  another  v.  B.  A.  Feiniman  and  others. 

January  Term,  1875. 

1.  Sales :  Where  Made :  Order  Taken  by  Traveling  Agent.  Where  a 
person  living  and  doing  business  in  another  state  sends  his  agent  hito 
this  state  to  solicit  orders  for  goods,  and  the  agent  here  takes  orders,  and 
sends  them  to  the  store  of  his  principal,  who  fills  the  orders,  and,  without 
any  special  arrangement  as  to  the  manner  and  place  of  deUvery,  delivers 
them  to  the  carrier  in  such  other  state,  to  be  carried  at  the  expense  of  the 
purchaser  to  the  latter's  place  of  business  in  this  state,  Tield,  that  the 
place  of  sale  is  in  the  state  where  the  agent's  principal  lives  and  does 
business.^ 


2* .    There  is  no  complete  sale — no  transfer  of  title  to  particular 

goods — until  they  have  been  separated  from  the  entire  stock.    Before 
such  separation,  there  can  be,  at  best,  only  a  contract  to  sell. 

Error  from  Anderson  district  court. 

This  action  was  originally  brought  before  a  justice  of  the  peace  to 
recover  the  price  of  goods  sold  and  delivered  by  B.  A.  Feiniman  & 
Go.  to  Williams  &  Pattee.  Plaintiffs'  bill  of  particulars  shows  the 
"goods''  sold  were  several  half-barrels  of  whisky,  and  several  kegs 
and  cases  of  brandy,  gin,  and  wine,  amounting  to  $293.97,  on  which 
defendants  were  credited  with  payments  to  amount  of  $95.  The 
plaintiffs  were  wholesale  liquor  dealers,  residing  and  doing  business 
at  Kansas  City,  Missouri.  The  defendants  were  doing  business  at 
Garnett,  in  this  state.  Answer,  a  general  denial.  The  action  was 
taken  to  the  district  court,  where  a  trial  was  had  at  the  September 
term,  1873.  The  real  defense  interposed  at  the  trial  was  that  the 
goods,  for  the  price  of  which  suit  was  brought,  were  intoxicating 
liquors,  sold  and  delivered  in  Anderson  county,  Kansas,  without  the 
seller  having  a  license  as  dram-shop  keeper  or  retailer  of  intoxicating 
drinks.     The  court  gave  judgment  for  the  plaintiffs. 

e7.  J.  d  D.  W.  Hoffman^  for  plaintiffs  in  error.  No  brief  on  file. 
*289  ^Bergen  dt  Kirk,  for  defendants  in  error,  contended  that  the 
sales  to  Williams  &  Pattee  were  made  in  Kansas  City;  that 
the  particular  goods  bought  were  part  of  a  large  stock ;  that  they 
were  separated,  and  shipped  at  purchasers'  risk,  at  Kansas  City, 
upon  which,  and  at  which  place,  the  sale  was  complete,  and  they 
cited  2  Pars.  Cont.  586;  Mclntyre  v.  Parks,  3  Mete.  207;  Sortwell 
V.  Hughes,  1  Curt.  244;  Smith  v.  Smith,  27  N.  H.  244;  Kline  v. 
Baker,  99  Mass.  253.  The  laws  of  this  state  do  not  attempt  to  make 
the  sale  of  intoxicating  liquors  void,  except  the  sale  be  made  in  this 
state,  and  then  only  when  the  sale  is  upon  credit,  or  without  license. 
Dram-shop  Act,  (Gen.  St.  402,  §  14.) 

iSee  Haug  v.  Gillett,  anU,  *140;  McCarly  v.  Gordon,  16  Kan.  87;  Snider  ▼. 
Koehler.  17  Kan.  432.  See,  also,  as  to  delivery,  to  satisfy  statute  of  frauds,  the 
note  to  Jamison  ▼.  Simon,  8  Pac.  Rep.  502.  Contracts  by  letter  and  telegraph,  sea 
note  to  Philadelphia  W.  Co.  v.  Detroit  Works,  24  N.  W.  Rep.  885. 
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Bbewsb,  J.  This  case  is,  it  all  essential  particulars,  similar  to 
that  of  Hang  v.  Gillett,  recently  decided  by  this  court,  {ante,  *140,) 
except  that  in  this  case  the  vendor  resided,  and  had  his  place  of  busi- 
ness, outside  the  state.  Feiniman  &  Go.  are  wholesale  liquor  deal- 
ers, in  Kansas  City,  Missouri,  in  which  place  they  have  paid  all. 
taxes  required  by  the  state  or  national  authorities  for  carrying  on  that 
business.  Their  store  and  stock  of  goods  was  in  that  place,  and  they 
had  neither  store  nor  stock  in  this  state.  The  goods  for  which  this 
aetion  was  brought  were  sold  either  by  orders  given  to  a  traveling 
agent  of  Feiniman  &  Co.,  at  the  store  of  plaintiffs  in  error,  in  Gar- 
nett,  Kansas;  by  orders  sent  by  letter  or  telegram  to  the  house,  in 
Kansas  City ;  or  by  contract  made  directly  between  the  parties,  in 
Kansas  City.  Where  orders  were  taken  they  were  subject  to  the  ap- 
proval of  the  firm  in  Kansas  City,  and  in  all  cases  the  goods  were 
there  selected  and  separated  from  the  stock  of  Feiniman  &  Co.,  and 
delivered  to  the  carrier  in  Kansas  City.  The  charges  for  carriage 
therefrom  were  paid  by  the  plaintiffs  in  error.  Clearly,  there  was 
no  complete  sale — no  transfer  of  title  to  the  particular  goods — until 
they  had  been  separated  from  the  entire  stock.  Before  such  separa- 
tion there  was,  at  best,  only  a  contract  to  sell.  Now,  the  thing 
*290  forbidden  by  the  dram-shop  act  is  a  sale,  not  a  contract  *to 
sell.  True,  its  penalties  reach  to  any  gift  of  liquors,  or  any 
other  shift  or  device  to  evade  the  provisions  of  the  act;  but  the  ease 
here  presents  nothing  of  that  nature.  It  is  an  ordinary,  straight- 
forward business  transaction,  and  if  forbidden  at  all,  it  must  be  be- 
caose  embraced  within  the  plain  prohibitions  of  the  statute.  But,  as 
we  have  seen,  the  thing  forbidden  is  a  sale,  and  no  sale  was  com- 
pleted until  the  goods  were  separated  and  delivered  to  the  carrier. 
It  is  not  claimed  that  there  was  any  special  agreement  to  deliver  the 
goods  at  Garnetty  and  both  the  partners  of  Feiniman  &  Co.  testify 
that  they  were  to  be  delivered  at  the  depot  in  Kansas  City,  and  to  be 
thenceforward  at  the  risk  of  the  purchaser.  And,  indeed,  it  is  the 
ordinary  rule,  in  the  absence  of  any  special  agreement,  that  a  deliv- 
ery to  the  carrier  is  a  delivery  to  the  purchaser,  and  completes  the 
sale.  1  Pars.  Gont.  (3d  Ed.)  445,  and  notes;  Hil.  Sales,  118;  Smith 
V.  Smith,  27  N.  H.  344;  Finch  v.Jilansfield,  97  Mass.  89;  Kline  v. 
Baker,  99  Mass.  268.  The  judgment,  therefore,  must  be  affirmed. 
(All  the  justicefl  concurring.) 
V.14K— 16 
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Jat  B.  Bush  t;.  Hbnrt  Pbaee  and  othen. 

January  Term,  1875. 

Special  Verdict :  Iiaws  of  1870.  Under  the  Laws  of  1870  it  waa  tbednty 
of  the  court,  upon  the  demand  of  either  party,  to  instruct  the  Juiy  tore- 
turn  a  special  verdict. 

Error  from  Marion  district  court. 

Peake  &  Marsh  recovered  a  judgment  against  Bush  at  the  Septem- 
ber term,  1873,  of  the  district  court.     Bush  appeals,  and  the 
*291     only  question  is  as  to  the  right  of  a  party  to  have  a  ^special  ver- 
dict under  section  286  of  the  Civil  Code,  as  amended  by  sec- 
tion 7  of  chapter  87  of  the  Laws  of  1870,  upon  his  demand  therefor. 
R.  M.  Ruggles^  for  plaintiff  in  error. 
72.  e7.  Chriatie,  for  defendants  in  error. 

Brewer,  J.  Plaintiff  in  error  on  the  trial  in  the  district  court  de- 
manded a  special  verdict,  which  was  refused.  This  was  error.  Under 
the  Laws  of  1870,  upon  the  demand  of  either  party,  it  was  the  duty 
of  the  court  to  instruct  the  jury  to  return  a  special  verdict.  Leaven- 
worth, L.  &  G.  R.  Co.  V.  Rice,  10  Kan.  *426.  For  this  error  the 
judgment  must  be  reversed,  and  the  case  remanded  for  a  new  trial. 

(All  the  justices  concurring.) 


Levi  MhYibt  v.  John  Burns. 
January  Term,  1875. 

1.  Beplevin:  Right  to  Dismiss  Action.    A  plaintiff  in  a  replevin  action 

may,  notwithstanding  he  has  obtained  possession  of  the  property  under 
the  writ,  at  any  time  before  a  final  submission,  dismiss  such  action  with- 
out prejudice. 

2.  ;  Defendant's  Bights.  Notwithstanding  such  dismissal,  the  de- 
fendant may,  unless  the  property  be  restored  to  him,  have  his  rights  of 
property  and  possession  inquired  into  and  determin,ed  by  the  courL^ 

Error  from  Osborne  district  court. 

1  An  action  to  foreclose  a  mortgage  may  he  dismissed,  without  prejudice  to  a 
future  action,  before  the  case  is  called  for  trial,  notwithstanding  Uie  defendant 
has  filed  an  answer  amounting  to  a  counter-claim;  but  such  defendant  has  the 
right  of  proceeding  to  the  trial  of  his  claim,  regardless  of  the  dismissal.  AmQS 
y.  Loan  Ass'n,  21  Kan.  474.  While  the  defendant  in  a  replevin  action  has  aright, 
notwithstanding  dismissal  by  the  plaintiff,  to  an  inquiry  and  adiudication  in  that 
action  of  his  claims  to  and  interest  in  the  property  replevied,  and,  in  case  he  avails 
himself  of  tliis  right,  can  collect  no  more  from  the  sureties  on  plaintiff's  bond 
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Barns  brought  replevin  for  one  bay  mare  and  one  brown  horse, 
daimiog  ownership  and  right  of  possession.  MoYey  answered — First, 
B  general  denial;  and,  second^  that  he  was  constable,  and  as  such 
ofBcer  he  bad  taken  and  held  possession  of  said  mare  and 
^292  horse  under  and  by  virtue  of  a  writ  of  ^execution  issued  by 
him  upon  a  judgment  duly  rendered  against  said  Burns  for 
the  costs  of  a  certain  action,  (describing  it.)  Beply,  general  denial, 
and  a  special  averment  that  the  process  under  which  defendant 
claimed  the  right  of  possession  was  void,  and  setting  up  a  copy  of 
Buch  process.  To  this  reply  defendant  demurred.  At  the  April  term, 
1S74,  the  demurrer  was  sustained.  Afterwards,  when  the  case  was 
called  for  trial,  the  following  proceedings  were  had : 

"  [Title."]  And  now  at  this  day  this  case  came  on  to  be  tried,  the 
plaintiff  appearing  by  Smith  &  Knight,  his  attorneys,  and  the  de- 
fendant by  A  Saxey,  his  attorney,  and  the  said  defendant;  demanded 
ajnrytotry  the  case;  and  thereupon  the  plaintiff  moved  the  court  to 
dismiss  the  case  without  prejudice  to  a  future  action,  which  motion 
the  court  sustained,  and  ordered  that  the  property  replevied  in  this 
case  be  returned  to  the  said  defendant;  and  it  is  hereby  ordered  and 
adjudged  by  the  court  that  the  plaintiff  pay  the  costs  of  this  action, 
—to  all  of  which  the  defendant  excepts." 

A.  Saxey,  for  plaintiff  in  error. 

Smith  d  Knight,  for  defendant  in  error. 

Bbbwbb,  J.  The  action  below  was  replevin.  The  plaintiff  there 
(defendant  in  error  here)  obtained  possession  of  the  property  by  the 
writ,  and  then,  when  the  case  was  called  for  trial,  moved  the  court  to 
dismiss  the  action  without  prejudice.  This  motion  was  sustained,  and 
of  this  ruling  plaintiff  in  error  complains.  The  court,  at  the  same 
time  that  it  sustained  the  motion  to  dismiss,  ordered  that  the  property 
replevied  be  returned  to  the  defendant,  and  that  the  plaintiff  pay  the 
costs  of  the  action.  We  see  no  error  in  the  ruling  of  the  court.  In 
all  cases  an  action  may  be  dismissed  by  the  plaintiff  without  prejudice 
at  any  time  before  the  final  submission.  Civil  Code,  §  397.  If  a 
eonnter-claim  or  8et«off  has  been  presented,  the  defendant  may  pro* 

eeed  to  the  trial  of  bis  claim,  notwithstanding  the  dismissal. 
*293    Code,  §  398.     In  a  *replevin  action,  "if  the  property  has  been 

delivered  to  the  plaintiff,  and  judgment  rendered  against  him 
on  demurrer,  or  if  he  otherwise  fail  to  prosecute  his  action  to  final 
judgment,  the  court  shall,  on  application  of  the  defendant  or  his  at- 
torney, proceed  to  inquire  into  the  right  of  property  and  right  of  pos- 
BBssion  of  the  defendant  to  the  property  taken."   Code,  §  184.     And 

tban  ii  awarded  by  such  adjudication;  yet  this  is  not  his  onl^r  remedy,  for,  after 
a  voluntary  dismissal  by  the  plaintiff,  he  may  commence  an  independent  action 
on  the  bond,  and  recover  therein  all  his  damages  sustained  by  the  taking  of  the 
property,  ineloding  therein,  if  the  title  be  in  him,  the  value  of  such  property. 
Haniilng  y.  Manning,  26  Kan.  98. 
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the  coart  in  sach  action,  "before  or  after  judgment,  may  compel  the 
delivery  of  the  property  to  the  officer  or  party  entitled  thereto,  by  at- 
tachment." Code,  §  188.  These  sections  afford  ample  protection  to 
a  defendant  in  snch  an  action  when  the  plaintiff  elects  to  dismiss  his 
suit  without  prejudice.  In  this  case  the  record  discloses  no  formal 
application  under  these  sections.  Perhaps  non^  was  made.  But  the 
court  ordered  the  return  of  the  property.  If  that  order  has  been 
obeyed,  surely  the  defendant  below  has  no  cause  of  complaint.  If 
not,  let  him  apply  to  that  court  under  section  188,  or  bring  his  action 
on  the  bond,  in  which,  notwithstanding  the  form  of  the  judgment  in 
this  case,  he  can  recover  fall  compensation.  Marix  v.  Franke,  9 
Kan.  *132. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 


E.  N.  Morrill  and  another  v.  J.  0.  Douglass.' 

January  Term,  1875* 

1.  Quieting  Title:  Pleading  and  Proof:  Specific  Answer:  Evidence 
under.  Where,  in  an  action  to  quiet  title,  a  petition  is  filed,  alleging, 
among  other  tilings,  ownership  and  possession  by  the  plaintiff,  and  the 
answer,  without  any  denial  of  the  allegations  of  the  petition,  only  sets 
up  a  specific  title,  it  is  error  to  admit  evidence  of  any  other  than  tiie 
title  pleaded ;  but  where  the  answer  contains,  besides  the  plea  of  a  spe- 
cific title,  a  denial  of  the  allegations  of  the  petition,  it  is  not  error  to  admit 
in  evidence  a  voluntary  conveyance  from  the  plaintiff,  a  sheriff's  or  a 
tax  deed,  or  any  other  tegal  testimony  tending  to  show  that  plaintiff  is 
not  the  owner  as  alleged,  whether  specifically  set  up  in  the  answer  or 
not. 


*294    *2. 


Where  the  testimony  only  shows  that  plaintiff  has  no  title 


or  possession,  but  fails  to  disclose  any  interest  or  title  in  the  defendant, 
no  affirmative  relief  can  be  granted  the  latter. 

8.  Tax  Deed:  When  not  Void.  A  tax  deed  which  does  not  state  the 
amount  for  which  the  sale  certificate  was  assigned  by  the  county,  but 
which  gives  the  amount  for  which  it  was  sold  to  the  county,  the  date  of 
such  sale,  and  the,  date  of  the  assignment,  is  not,  by  reason  of  such  omis- 
sion>  void  on  its  face.  [Board  of  Begents  v.  Linscott,  30  Kan.  261;  S.G. 
1  Pac.  Rep.  81.] 

4.  .    Not  is  a  tax  deed  void  simply  because  it  shows  that  it  is  made 

upon  the  consideration  alone  of  one  year's  tax  and  interest.  [Douglass 
y.  Nuzum,  16  Kan.  525.] 

6.  Taxation:  Assessment  Boll:  Separate  Books.  An  assessment  roll 
otherwise  regular,  is  not  invalidated  by  the  fact  that  it  was  returned  and 
preserved  in  separate  books  for  each  township  instead  of  in  a  single  book 
for  the  county. 

^  This  case  again  in  court,  Morrill  v.  Douglass,  17  Kan.  381.    See  MagiU  ▼.  Mar- 
tin, ante,  *67;  McCauslin  v.  McQuire,  ants,  *384 
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6.  Public  Beoords:  When  not  Found:  Fresomption.    Where  notioes, 

affidavits,  etc.,  are  directed  to  be  preserved  in  a  particular  office,  a  failure 
to  find  them  there  raises  a  presumption  that  no  such  documents  ever  ex- 
isted; but  this  presumption  is  bj  no  means  conclusive. 

7.  Tax  Deed:  Prima  Faoie  Evidence  of  Begularity.  A  tax  deed  is  made 

prima  facie  evidence  of  the  regularity  of  all  prior  proceedings:  therefore 
of  the  fact  that  all  notices  and  affidavits  required  were  duly  given.  The 
treasurer  la  required  to  file  in  the  county  clerk's  office  all  notices,  affi- 
davits, and  papers  in  relation  to  tax  sales.  The  sale  in  this  case  was  for 
the  taxes  of  1862.  The  county  clerk  testified  that  he  could  not  find  cer- 
tain notices  in  his  office;  that  if  they  were  in  the  office  they  should  be  in 
a  certain  bundle,  which  he  produced,  and  in  which  they  were  not;  that 
when  he  had  first  taken  possession  of  the  office  he  had  sorted  all  the  papers 
therein;  that  he  could  not  swear  that  they  were  not  in  his  office;  and  that 
when  the  pc^rs  of  his  office  were  kept  in  the  old  court-house  some  of 
them  were  eaten  up  by  rats.  Heldy  that  a  finding  of  the  district  court, 
upon  this  testimony,  in  favor  of  the  validity  of  the  deed,  so  far  as  af- 
fected by  these  notices,  would  not  be  reversed  in  this  court. 

8.  Taxation:  Contraot  of  County  Commissioners  in  1868  for  Certain 

Assignments,  Void.  In  1868  the  county  commissioners  were  not  au- 
thorized to  contract  for  the  transfer  and  assignment  of  tax-sale  cer- 
tiOcatee  for  lands  struck  off  to  the  county  at  prior  tax  sales,  and  a  contract 
therefor  was  vltra  vire$*  and  void. 

9. ;    Where  the  county  commissioners  assumed  to  make  such  a  con- 
tract, by  the  terms  of  which  some  certificates  were  to  be  assigned  for  the 
amounts  necessary  to  redeem  the  land,  and  others  for  a  sum  in  gross, 
which  was  less  than  the  amount  requisite  for  redemption,  and,  in  pur- 
saance  of  such  assumed  contract,  the  treasurer  and  clerk  assigned  all 
*295  the* certificates  named  therein,  and  received  pay  accord*!  ng  to  the  terms 
of  the  contract,  heldf  that  such  assignments  were  valid  as  to  those  cer- 
tificates for  which  they  received  the  legal  pay,  and  that  tax  deeds  based 
thereon  were  not  thereby  avoided.    [Noble  v.  Gain,  22  Kan.  493.] 

Error  from  Jackson  district  court. 

Action  by  E.  N.  Morrill  and  W.  W.  Guthrie,  as  plaintiffs,  to  quiet 
title  to  the  E.  ^  of  S.  E.  ^  of  section  26,  township  6,  range  12  £.,  and 
the  W,  \  of  S.  W.  J  of  section  1,  township  6,  range  18  E.,  in  Jackson 
connty.  The  plaintiffs  claimed  to  be  the  legal  owners,  and  in  peace- 
able possession,  of  said  lands,  and  alleged  that  Douglass,  the  defend- 
ant, "sets  np  and  claims  an  estate  and  interest  in  and  to  said  prem- 
iaes  adverse  to  the  title  of  the  plaintiffs,  but  that  the  same  is  null  and 
void;''  and  asking  that  said  defendant's  claim  and  title  may  be  de- 
termined and  adjudged  to  be  null  and  void  as  against  the  title  of  the 
plaintiffs.  The  action  was  tried  at  the  April  term,  1874,  of  the  dis- 
trict court.  The  plaintiffs  showed  a  regular  chain  of  title,  from  the 
patent  down,  in  themselves,  and  that  the  land  was  vacant.  The  de- 
fendant offered  in  evidence  three  tax  deeds  to  show  title  in  himself, 
'fwo  of  these  deeds  were  dated  September  8, 1868 ;  one  of  them  upon 
Ae  sale  of  1863  for  taxes  of  1862,  the  other  upon  the  sale  of  1864 
<or  taxes  of  1868.  The  other  deed  was  dated  January  80,  1872,  is- 
>Qod  on  said  sale  of  1863  for  the  taxes  of  1862,  and  was  procured  by 
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defendant  to  care  some  real  or  supposed  defects  in  the  former  deed 
issued  to  him  on  that  sale.  Clippinger  v.  Taller,  10  Kan.  *377,*  381. 
It  is  this  last  tax  deed  which  is  commented  upon  and  sustained  by 
the  court  in  the  opinion,  infra.     Said  deed  is  as  follows : 

'*Enow  all  men  by  these  presents,  that  whereas,  the  following  de- 
scribed real  property,  viz. :  N.  E.  qr.  sec.  8,  town  6,  range  16;  west 
^  S.  W.  qr.  sec.  9,  town  6,  range  16,  [here  follow  50  other  tracts,  de- 
scribed in  the  same  manner  as  the  2  tracts  mentioned,  and  in- 
cluding the  land  described  in  plaintiffs' petition,] — situate  in  the 
county  of  Jackson  and  state  of  Kansas, — was  subject  to  taxation  for 
the  year  1862;  and  whereas,  the  taxes  assessed  upon  said  real  prop- 
erty for  the  year  1862,  aforesaid,  remained  due  and  nnpaid 
*296  at  the  date  of  the  sale  ^hereinafter  mentioned;  and  whereas, 
the  treasurer  of  said  county  did,  on  the  seventh  of  May,  1863, 
by  virtue  of  authority  in  him  vested  by  law,  at  an  adjourned  sale  of 
th^  sale  begun  and  publicly  held  on  the  first  Tuesday  of  May,  1863,  ex- 
pose separate]^  and  severally  to  public  sale,  at  the  county-seat  in  said 
county,  in  substantial  conformity  with  all  the  requirements  of  the 
statute  in  such  case  made  and  provided,  the  real  property  above  de- 
scribed, for  the  payment  of  taxes,  interests,  and  costs  then  due  and 
unpaid  upon  said  property ;  and  whereas,  at  the  time  and  place  afore- 
said, th^  said  real  property  above  described  could  not  be  sold  for  the 
amount  of  said  taxes,  penalty,  and  charges  thereon,  respectively,  to 
'  any  person  or  persons,  in  any  parcel  or  parcels,  at  said  public  sale, 
ox  any  adjourned  sale  thereof,  the  whole  of  said  lands  above  de- 
scribed were  severally  bid  off  by  the  county  treasurer  of  Jackson 
county,  state  of  Kansas,  for  the  several  sums  of  money,  dollars  and 
cents,  respectively  placed  opposite  each  respective  tract  in  schedule 
hereto  attached,  and  marked  'A,'  being  the  whole  amount  of  taxes, 
interest,  and  cost  then  due  and  remaining  unpaid  on  each  of  several 
tracts  of  said  real  property,  respectively,  for  said  county  of  Jackson, 
in  said  state  of  Kansas,  and  which  whole  tracts,  respectively,  were  in 
each  case  the  least  quantity  bid  for;  and  whereas,  the  county  clerk 
of  said  Jackson  county,  state  of  Kansas,  did,  on  the  eleventh  of  May, 
1868,  in  consideration  of  the  several  sums  of  money,  dollars  and 
cents,  taxes,  interest,  and  costs  due,  respectively^  on  said  several 
tracts  of  land  for  the  year  1862,  paid  into  the  county  treasury  of 
said  county  by  John  G.  Douglass,  of  the  county  of  Leavenworth  and 
state  of  Kansas,  duly  assign  the  certificates  of  the  sale  of  the  prop- 
erty as  aforesaid,  and  all  the  right,  title,  and  interest  of  said  Jack- 
son  county  to  said  property,  to  said  John  G.  Douglass;  and  whereas, 
the  said  county  clerk  did,  on  the  eleventh  of  May,  1868,  duly  assign 
the  certificates  of  the  sale  of  the  property  as  aforesaid,  and  all  the 
right,  title,  and  interest  of  said  county  of  Jackson  to  said  property, 
to  John  G.  Douglass,  of  the  county  of  Leavenworth  and  state  of  Kan- 
sas: 
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"SCHBDULB   A,  ABOVE   BbFEBBBD   TO. 

N.  E.  i  sec.  8,  town  6,  range  16,        *  •  •     $4.80 

W.  i-  S.  W.  i^  see.  9,  town  6,  range  16,       -  •  $3.67 

"[Here  follow,  in  like  manner,  the  other  50  tracts  first  deseribed,  as 
above  mentioned;]  and  whereas,  two  years  have  elapsed  since  the 
date  of  said  sale,  and  the  said  property  has  not  been  redeemed  there- 
from as  provided  by  law : 
♦297    ***Now,  therefore,  I,  E.  D.  Rose,  county  clerk  of  the  connty 
aforesaid,  for  and  in  consideration  of  the  sams  of  money,  dol- 
lars and  cents,  set  opposite  to  each  tract  of  land,  respectively,  in  said 
Sehedale  A;  and  being  the  taxes,  cost,  and  interest  dne  on  said  land 
for  the  year  1862  to  the  treasurer,  as  aforesaid;  and  by  virtue  of  the 
statute  in  such  case  made  and  provided, — have  granted,  bargained, 
and  sold,  and  by  these  presents  do  grant,  bargain,  and  sell,  unto  the 
said  John  G.  Douglass,  his  heirs  and  assigns,  the  real  property  last 
hereinbefore  described,  to  have  and  to  hold  unto  him,  the  said  John 
G.  Douglass,  his  heirs  and  assigns,  forever,  subject,  however,  to  all 
rights  of  redemption  provided  by  law. 

''In  witness  whereof,  I,  E.  D.  Hose,  county  clerk,  as  aforesaid,  by 
virtue  of  authority  aforesaid,  have  hereunto  subscribed  my  name,  and 
affixed  the  official  seal  of  said  county,  on  the  thirtieth  day  of  January, 
1872. 
[Seal.]  "B.  D.  Rose,  County  Clerk." 

This  deed  was  duly  acknowledged  and  certified,  and  recorded  on 
said  thirtieth  of  January,  1872.  The  district  court  found  that  Doug- 
lass had  the  legal  title  to,  and  was  the  owner  in  fee-simple  of,  the 
lands  in  controversy,  and  gave  judgment  decreeing  that  all  title  of 
the  plaintiffs  in  said  lands  was  null  and  void. 

W,  W,  Guthrie  and  John  S.  Hapkina,  for  plaintiffs  in  error. 

An  assignee  takes  no  greater  rights  than  before  existed  in  the 
eonnty.  Jndd  v.  Driver,  1  Ran.  *455.  But,  taken  independently, 
each  tax  deed  is  void  upon  its  face  as  a  title.  Yet  it  is  on  the  record, 
and  is  a  cloud  upon  plaintiffs'  title,  and  is.  evidence,  to  extent  of  its 
recitals,  against  defendant  claiming  under  it,  and  is  so  pleaded.  Dean 
▼•  Madison,  9  Wis.  402;  Enowlton  v.  County  of  Bock,  Id.  410. 
When  a  deed  has  been  made  "on  presentation  to  him  of  the  certificate 
of  sale,"  (section  112,  p.  1055,  Gen.  St.  1868,)  the  certificate  becomes 
funetug  officio,  and  no  longer  the  subject  of  presentation  to  the  clerk, 
with  whom  since  the  first  deed  it  has  been  filed.  If  he  may  legally 
take  two  deeds,  he  may  take  twenty;  if  at  interval  of  four  years, 
equally  so  of  forty  years.  The  land-owner  finds  on  record  a  tax  deed 
which  he  knows  cannot  affect  his  land,  and  on  this  he  rests. 
*398  *He  has  a  right  to,  and  the  tax-deed  holder  is  estopped  from 
denying  his  own  act,  so  long  as  it  is  unquestioned;  at  least, 
when  its  effect  is  to  entrap  the  land-owner.  Blackw.  Tax  Titles,  311, 
315. 
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The  tax  deed  of  January  80,  1872,  is  for  same  tax  and  property  as 
in  No.  1.  In  one  case  it  is  stated  as  sold  on  May  6th ;  in  other,  on 
7th.  In  one  case  as  assigned  on  May  18th;  in  other,  on  May  11th, 
(which  is  right.)  It  does  not,  as  required  in  statutory  form,  state 
the  amount  of  the  bid  for  each  tract,  or  the  sum  paid  for  such  as- 
signment, or  to  whom  paid,  and  is  shown  to  be  upon  the  considera- 
tion alone  of  one  year's  tax.  Now,  while  several  tracts  may  be  in- 
cluded in  one  deed,  each  separate  requisite  for  a  valid  sale  and  con- 
veyance can  and  must,  in  each  case,  be  stated,  as  required,'in  statutory 
form,  or  the  deed  is  not  prima  facie  evidence,  by  which  the  onus  pr(h 
bandi  is  changed,  under  rule  of  section  112,  p.  1055,  Tax  Law  1868. 

But,  if  rightly  admitted,  the  deed  was  avoided  by  evidence  offered 
by  plaintiff :  (1)  The  assessment  roll  is  not  as  required.  Dukes  v. 
Rowley,  24  111.  221;  Baily  v.  Doolittle,  Id.  579;  Gilpatrick  v.  Fos- 
ter, 12  111.  357.  A  county  assessor  was  required  to  niake  out  a  '*tax- 
roll"  for  bis  county,  and  return  a  true  copy  to  the  county  clerk.  Any 
number  of  fractions  for  the  several  cities  and  townships  will  not  con- 
stitute that  "tax-roll,"  or  a  true  copy.  See  sections  17-22,  p.  862, 
Comp.  Laws  1S62.  (2)  The  county  clerk's  of&ce  was  made  the  de- 
pository of  all  evidence  in  reference  to  tax  sales,  etc.  "'When  not  there 
found,  the  presumption  arises  that  no  such  document  has  ever  been 
in  existence."  16  Mich.  135;  6  Gilman,  379.  The  county  clerk  ap- 
peared under  aubposna  duces  tecum,  and  stated  his  inability  to  find  any 
such  notices  or  papers.  How  otherwise  could  plaintiff  prove  a  nega- 
tive ?  All  these  "affidavits,  notices,  and  papers  in  reference  to  such 
tax  sale-'  are  absolute  prerequisites.  Weller  v.  St.  Paul,  5  Minn. 
105,{GU.70.) 

Section  112  of  the  tax  law  of  1868  does  not  make  deed  prima  facie 
evidence  of  everything, — only  to  extent  as  therein  specially  provided. 
Section  20,  p.  862,  Comp.  Laws  1862,  required  a  step  prior  to  assess- 
ment, and  which  the  deed  is  not  made  evidence  of.  Dukes  v. 
*299  Rowley,  supra;  Baily  v.  Doolittle,  supra.  The  certificates  *of- 
fered  by  defendant,  as  well  as  tax-sale  book,  show  that  the  de- 
fendant had  no  interest  in  the  certificates  on  which  deed  issued  for 
ten  days  after  time  stated  in  deed.  This  variance  would  avoid  the 
deed.  But  defendant's  "lump  trade"  with  the  county  commissioners 
for  "all  they  had  on  hand"  was  neither  authorized  by  law  nor  tolerable 
in  good  policy.  The  right  to  purchase  was  alone  from  the  treasurer; 
the  commissioners  had  no  authority  whatever  in  the  premises.  De- 
fendant not  only  bought  of  the  commissioners,  but  the  record  shows 
he  bought  on  credit,  on  the  eighth  of  July,  1868,  when  the  trade  was 
finally  concluded,  but  the  certificates  had  been  assigned  two  months 
before.  He  got  60  certificates,  while  only  the  cost  of  25  was  com- 
puted, and  of  the  $14,000  one- twentieth  part  was  not  computed. 
By  such  unauthorized  purchase  and  transfer  Douglass  obtained  no 
legal  ownership  to  any  of  such  certificates.  He  was  party  to,  if  not  a 
fraud,  at  least  a  violation  of  law,  and  will  not  be  permitted  to  reap 
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any  advantages  therefrom.     The  rale  is  stricti  juris,  rigidly  applied. 
Snoh  certificate  is  a  '"chose  in  action/'  and  any  remedy  thereon  is 
barred  after  five  years* 
/.  C.  Douglass,  defendant  in  error,  for  himself. 

Bbbweb,  J.  This  case  ttirns  apon  the  validity  of  a  tax  deed.  The 
district  court,  found  in  favor  of  its  validity.  Three  principal  ques- 
tioDB  are  presented  on  the  record.  It  is  claimed,  in  the  first  place, 
that  under  the  pleadings  it  was  error  to  admit  this  deed  in  evidence ; 
in  the  second  place,  that  the  deed  was  void  on  its  face;  and,  in  the 
third  place,  that,  if  not  void  on  its  face,  it  was  shown  to  be  void  by 
the  testimony  aliunde.     Of  these  in  their  order. 

L  In  reference  to  the  first  question,  the  facts  are  these :     The  ac- 
tion was  brought  by  plaintiffs  below,  who  are  plaintiffs  in  error,  under 
section  594  of  the  Code.     They  alleged  that  they  were  the  owners  and 
in  possession  of  the  premises  in  controversy ;  that  defendant 
*300    set  up  and  claimed  *an  estate  and  interest  therein  adverse  to 
theirs;  but  that  the  same  was  null  and  void.     The  answer 
first  denied  specifically  the  ownership  and  possession  of  plaintiffs, 
then  set  up  a  single  tax  deed,  and  closed  with  a  plea  of  the  statute 
of  limitations.     The  deed  set  up  in  the  answer  was  not  the  one  after- 
wards received  in  evidence,  and  held  valid.     The  latter  was  a  subse- 
quent deed,  given  upon  the  same  sale.    The  reply,  which  is  very  full, 
was  obviously  prepared  on  the  supposition  that  all  the  tax  deeds  held 
by  the  defendant  bad  been  specifically  pleaded.     While  only  one  is 
set  up  in  the  answer,  the  reply  frequently  speaks  of  **each  of  said 
pretended  deeds,"  and  also  alleges,  in  obvious  reference  to  the  deed 
held  valid,  *' that  such  last-pretended  deed  is  null  and  void  because 
executed  upon  the  same  pretended  sale,  and  for  the  same  pretended 
consideration,  for  which  the  said  first-described  pretended  deed  was 
executed. "    It  is  apparent,  therefore,  that  the  plaintiffs  were  not 
surprised  by  the  production  of  this  second  deed  based  upon  the  one 
sale.    Was  the  deed  improperly  admitted  in  evidence  ?     Counsel  in- 
sists that  defendant  having  pleaded  the  one  deed,  was  limited  in  his 
evidence  to  that;  that  he  had  elected  to  rest  his  claims  upon  the  one 
title,  and  had  tendered  an  issue  thereon.     If  the  answer  contained 
nothing  but  this  single  tax  deed,  there  would  be  force  in  the  argu- 
ment.   But  it  contains  a  specific  denial  of  the  plaintiffs'  ownership, 
in  language  as  full  and  satisfactory  as  the  allegation  qf  ownership  in 
the  petition.     It  thus  tendered  an  issue  upon  that  question,  and  upon 
BQch  issue  any  evidence  was  competent  which  tended  to  show  that 
the  plaintiffs  were  not  the  owners.     A  voluntary  conveyance  from 
them,— a  sheriff's  or  a  tax  deed, — whether  running  to  the  defendant 
or  not,  was  evidence  tending  to  show  that  the  plaintiffs  were  not  the 
owners,  and  therefore  tending  to  defeat  their  right  to  maintain  any 
action.    Of  course,  if  the  title  ran  to  some  third  party,  without  sub-, 
sequently  passing  to  the  defendant,  it  would  furnish  no  basis  for 
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granting  bim  affirmative  relief, — it  would  simply  tend  to  defeat  the 

plaintiffs'  action.  We  do  not  mean  to  say  that  proof  thatplain- 
*301     tiffs  had  no  title  woald  necessarily  defeat  the  action.     *Their 

possession,  if  actual  possession  is  shown,  giv/BS  them  a  right 
to  have  adverse  claims  thereto  determined.  Brenner  v.  Bigelow,  8 
Kan.  *496;  Giltenan  v.  Lemert,  13  Kan.  *476.  But  testimony  tend- 
ing to  show  that  the  plaintiffs  had  no  title,  as  well  as  that  tending  to 
show  that  they  had  no  possession,  is  competent;  and  if  they  had 
neither  title  nor  possession,  they  could  maintain  na  action,  even 
though  defendant  had  no  claim  to  the  property.  In  other  words, 
having  no  interest  themselves,  they  could  not  litigate  defendanVs 
claims. 

A  second  proposition  is  that  the  deed  is  void  on  its  face.  It  recites 
a  ^le  to  the  county,  and  an  assignment  of  the  certificate  to  defendant. 
It  embraces  a  large  number  of  other  tracts  of  land.  The  objections 
to  it  are  thus  stated  by  counsel :  "It  does  not,  as  required  in  statu- 
tory form,  state  the  amount  of  the  bid  for  each  tract,  or  the  sum  paid 
for  such  assignment,  or  to  whom  paid,  and  is  shown  to  be  upon  the 
consideration  alone  of  one  year's  tax.**  We  think  it  does  state  the 
amount  bid  for  each  tract.  It  gives  a  table  incorporated  into  the 
deed,  and  called  "Schedule  A,"  in  one  column  of  which  is  the  descrip- 
tion of  the  property,  and  opposite  each  tract  is  placed  a  certain 
amount  in  dollars  and  cents ;  and  it  declares  that  the  "lands  above 
described  were  severally  bid  off  by  the  county  treasurer  of  Jackson 
county  for  the  several  sums  of  money,  dollars  and  cents,  respectively, 
placed  opposite  each  respective  tract  in  schedule  hereto  attached, 
and  marked  <A;'  being  the  whoie  amount  of  taxes,  interest,  and  cost 
then  due  and  remaining  unpaid  on  each  several  tract  of  said  real 
property,  respectively." 

In  reference  to  the  sum  paid  for  the  assignment,  and  the  party  to 
whom  it  was  paid,  the  deed  reads  thus :  "And  whereas,  the  connty 
clerk  of  said  Jackson  county,  state  of  Kansas,  did,  on  the  eleventh  of 
May,  1868,  in  consideration  of  the  several  sums  of  money,  dollars 
and  cents,  taxes,  interest,  and  costs,  due  respectively  on  said  several 

tracts  of  land  for  the  year  1862,  paid  into  the  county  treasury 
*302     of  said  county,"  etc.     *Now,  this  describes  the  place  of  pay* 

ment  as  required  by  statute,  (Laws  1866,  p.  277,  §  74,)  and 
indicates  with  sufficient  precision  the  amount  paid.  The  amount  for 
which  it  was  struck  off  to  the  county  being  given,  as  well  as  the  date 
of  such  sale,  the  date  of  the  assignment,  the  amount  of  taxes,  inter- 
est, and  costs  then  due  is  a  mere  matter  of  calculation.  It  would  be 
no  more  certain  if  the  calculation  had  been  made  and  the  result  stated 
in  figures.  It  might  disclose  an  error  in  the  calculation,  but  woald 
such  an  error  vitiate  the  deed?  Bowman  v.  Cockrill,  6  Kan.  *S26. 
It  must  be  remarked  that  the  statutory  form  does  not  include  any 
statement  of  the  amount  paid  for  an  assignment,  nor,  indeed,  does 
it  seem  to  have  been  prepared  with  r^erence  to  a  sale  to  the  county, 
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and  a  sabsequeut  assignment  by  it  of  the  sale  certificate.  Norton  v. 
Friend,  13  Kan.  *582;  Magill  v.  Martin,  ante,. *67.  As  to  the  last 
suggestion, — thai  it  appears  "to  be  npon  ihe  consideration  alone  of 
one  year's  tax/' — we  know  of  no  reason  why  that  is  not  sufficient 
eoDsideration.  The  sale  is  made  for  the  non-payment  of  one  year's 
tax,  and  if  the  owner  of  the  land  should  see  fit  to  pay  the  taxes  of 
the  subsequent  years,  we  do  not  see  bow  that  would  invalidate  the 
sale,  or  prevent  a  deed.  If  it  did,  a  land-owner  might*  with  perfect 
safety,  omit  the  payment  of  his  taxes  every  fourth  year.  We  think, 
therefore,  that  the  deed  was  prima  facie  valid,  and  properly  received 
in  evidence. 

3.  The  remaining  proposition  of  counsel  is  that  the  deed  was  shown 
to  be  void  by  evidence  aliunde;  and  under  this  head  it  is  insisted 
that  the  assessment  roll  is  not  as  required.  Counsel  for  plaintiffs 
cite  Gomp.  Laws  1862,  p.  862,  §  21:  /'The  assessor  shall  make  a 
conect  list  of  all  the  taxable  property  in  his  county,  to  be  called  a 
'  tax-roU. ' "  This;  counsel  insiats,  must  be  a  single  paper  or  book ; 
that  a  number  of  fractions  for  the  several  cities  and  townships  will 
not  constitute  such  roll.  Here  four  separate  books  were  produced, 
indorsed,  respectively,  ''Assessment  Boll  of  Jefferson  Township,  1862," 
"Assessment  Boll  of  the  Town  of  Holton,  1862,"  etc.  In  each 
*308  was  a  certificate  of  the  as^sessor  that  such  roll  contained  all 
the  taxable  property  in  such  town  or  township;  and  it  was 
also  in  testimony  that  the  county  was  then  divided  into  the  three 
townships  and  one  town,  and  that  these  four  books  embraced  all  the 
taxable  property  of  the  county.  We  fail  to  see  anything  in  this  to 
invalidate  the  assessment,  when  the  entire  county  is  assessed,  and  by 
the  proper  officer,  and  a  proper  authentication  made  of  the  assess- 
ment of  each  township,  and  all  returned  to  the  proper  officer.  Surely, 
an  omission  to  fasten  these  several  assessments  together  into  one  roll 
or  book  can  have  wrought  no  prejudice  to  anybody,  or  in  any  direo* 
tion.    The  assessment  was  sufficient. 

Again,  the  county  clerk  was  called  as  a  witness,  and  testified  that 
he  was  unable  to  find  in  his  office  any  proofs  of  the  notices  required 
by  sections  32,  36,  37,  38,  and  section  55,  of  the  tax  law  of  1862: 
that  if  any  such  were  in  his  office,  they  ought  to  be  in  a  certain  bun- 
^6  of  papers,  which  he  produced;  that  they  were  not  in  such  bundle; 
that  he  could  not  say  they  were  not  in  his  office,  but  that  if  they  were, 
he  had  never  seen  them ;  and  that  when  he  first  took  possession  ot 
the  office  he  had  sorted  over  the  files  and  papers,  and  placed  them 
in  proper  packages,  where  they  since  had  been  kept,  and  that  he 
was  certain  he  had  placed  in  the  package  produced  all  papers  relat- 
ing to  such  matters ;  that  before  the  new  court-house  was  built,  and 
while  in  the  old  eourt-houae,  some  papers  had  been  eaten  by  rats. 
He  was  also  asked  whether  bills  had  not  been  presented  and  paid  by 
tile  eoQuty  for  the  publication  of  such  notices,  but  the  court  sustained 
an  objectMm  to  such  testimony.    The  notice  required  by  seotion  82 
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is  a  notice  of  the  amount  of  the  different  taxes  on  each  hundred  dol- 
lars' valaation,  and  also  of  the  day  on  which  the  treasurer  will  attend 
in  each  township  for  the  purpose  of  receiving  taxetf.  This  notice  is 
required  to  be  posted  at  each  place  of  holding  elections,  and  to  be 
published  for  four  weeks  in  some  newspaper  having  circulation  in 

the  county.  There  is  no  express  direction  to  any  ofScer  to 
*304    take  and  preserve  any  proofs  of  the  publication  or  ^posting  of 

this  notice.  Sections  36,  37,  and  38  require  a  notice  of  the 
sale  for  taxes,  which  notice  is  to  contain  a  list  of  the  property  to  be 
sold.  Posting  and  publication  are  also  required  of  this  notice.  Affi- 
davits of  both  such  posting  and  publication  are  specifically  required 
to  be  made  and  preserved.  Section  56  provides  for  a  notice  of  the 
expiration  of  the  time  limited  for  redemption,  which  notice  is  to  con- 
tain a  list  of  the  unredeemed  lands  and  lots,  with  the  amount  of  taxes 
and  interest  calculated  to  thd  last  day  of  redemption.  Publication 
or  posting  is  required  of  this  notice,  but  there  is  no  specific  direction 
to  any  one  to  take  and  preserve  proofs  thereof.  There  is,  however, 
in  section  47,  a  general  direction  to  the  county  treasurer  to  "file  with 
the  county  clerk  all  affidavits,  notices,  and  papers  in  reference  to  such 
tax  sale,  to  be  preserved  by  him."  Upon  this  two  questions  arise: 
First,  was  the  failure  to  find  these  notices  in  the  county  clerk's  office 
proof  that  they  never  existed  7  If  so,  was  the  omission  to  give  these 
notices  fatal  to  the  validity  of  the  sale  and  deed  ?  We  shall  rest  our 
decision  upon  the  answer  to  be  given  to  the  first  question.  It  is  prob- 
ably true  that  when  notices,  affidavits,  etc.,  are  directed  to  be  pre- 
served in  a  given  office,  a  failure  to  find  them  there  raises  a  presump- 
tion that  no  such  documents  ever  existed.  Hall  v.  Kellogg,  16  Mich. 
135.  But  this  presumption  is  by  no  means  conclusive.  It  amoonts 
simply  to  prima  facie  evidence.  The  deed,  on  the  other  hand,  is 
prima  facie  evidence  that  they  did  exist,  and  were  duly  and  legally 
given  and  made.  More  than  that,  the  testimony  of  the  clerk  as  to 
the  destruction  of  papers  weakens  the  force  of  the  presumption  from 
his  failure  to  find  them.  No  attempt  was  made  by  plaintiffs  to  in- 
troduce other  testimony.  No  examination  was  made  of  the  treas- 
urer's office;  no  inquiry  of  the  party  who  was  treasurer  at  the  time 
of  the  sale,  or  his  deputies,  or  of  the  party  who  was  then  county  clerk; 
none  of  the  publishers  of  the  newspapers.  Under  these  circumstances 
we  cannot  say  that  the  court  erred  in  finding-  upon  this  question 
against  the  plaintiffs. 

One  other  point  remains,  and  that,  like  the  last,  is  not  free 
*305    *from  difficulty.     As  heretofore  stated,  the  sale  was  made  to 

the  county,  which  afterwards  assigned  the  sale  certificate  to 
the  defendant.  The  assignment  was  made  in  pursuance  of  a  contract 
between  the  commissioners  and  defendant  for  the  sale  of  a  large  num- 
ber of  sale  certificates  held  by  the  county.  The  proposition  of  de- 
fendant, which  was  accepted  by  the  commissioners,  was  substantially 
as  follows :     Ha  proposed  to  buy  all  the  claims  for  delinquent  taxes 
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^'belonging  to  Jackson  county  on  the  following  terms :  I  will  pay  for 
all  correct  and  regular  descriptions,  for  all  sales  for  the  years  1861, 
1862,  1863,  1864,  1865,  and  1866,  the  amount  required  by  law  to 
redeem  the  same,  provided  that  all  claims  other  than  the  above,  and 
to  include  the  sales  for  1858,  1859,  and  1860,  and  irregular  or  de- 
fective descriptions  since,  shall  be  quitclaimed  to  me  for  $100.  Pay- 
ment shall  be  made  as  follows,  to-wit:  $1,000  in  hand;  $1,000  per 
month  thereafter,  until  the  whole  is  paid."  Payments  were  to  be 
secared  by  bills  of  exchange  drawn  on  and  accepted  by  some  re- 
sponsible  banker  in  Leavenworth.  The  amount  of  this  purchase  was 
about  $14,000,  and  about  one-twentieth  of  this  amount  consisted  of 
irregular  and  defective  descriptions,  and  of  sales  for  years  prior  to 
1861.  The  sale  certificates  in  this  case  were  in  evidence.  They 
were  in  all  respects,  both  as  to  form  and  amounts,  as  they  would 
have  been  if  defendant  had  had  no  such  contract  with  the  county,  and 
was  only  the  purchaser  from  the  treasurer  and  clerk  in  the  manner 
provided  for  in  the  statute.  Upon  these  facts  counsel  for  plaintiff  in 
error  claims  that  "defendant's  lump  trade  with  the  county  commis- 
sioners for  all  they  had  on  hand  was  neither  authorized  by  law,  nor 
tolerable  in  good  policy ;  that  the  right  to  purchase  was  alone  from. 
the  treasurer ;  the  commissioners  had  no  authority  whatever  in  the 
premises."  Defendant,  on  the  other  hand,  insists  that  the  contract 
was  good;  but,  if  not  good,  that  it  can  have  no  effect  in  this  case,  be- 
cause the  treasurer  and  clerk  did  no  more  than  they  were  compelled 

to  do;  that  is,  transfer  the  certificate  upon  the  payment  of  the 
^306    amount  necessary  to  redeem.     In  other  words,  *he  insists  that 

the  invalidity  of  the  contract  can  affect  only  those  cases  of  sales 
before  1861,  and  of  irregular  and  defective  descriptions  which  were 
qaitclaimed  for  $100;  for  those,  and  those  only,  were  transferred  for 
less  than  the  amount  legally  due. 

It  would  seem  to  follow  from  the  decisions  already  made  in  this 
conrt,  and  to  appear  from  the  provisions  of  the  statute,  that  this  con- 
tract between  the  defendant  and  the  commissioners  was  ultra  vires. 
The  commissioners,  it  is  true,  are  in  a  certain  sense  the  general  agents 
of  the  county;  that  is,  to  them  is  committed  the  general  superin- 
tendence and  management  of  the  affairs  of  the  county.  There  are, 
however,  many  limitations  upon  this  general  control.  One  is  that 
they  cannot  interfere  with  duties  specifically  assigned  to  a  given  of- 
ficer. They  may  not  direct  what  instruments  the  register  of  deeds 
sball  record,  what  fees  he  may  charge,  or  what  certificates  give. 
They  may  not  control  the  county  attorney  in  the  prosecution  of  crim- 
inal actions;  nor  can  they  give  receipts  for  taxes,  or  assign  sale  cer- 
tificates. These  are  duties  assigned  to  particular  officers,  and  the 
manner  of  their  discharge  specifically  indicated.  Comp.  Laws,  865, 
§  33;  Id.  867,  §§  43, 44;  Laws  1866,  p.  274,  §§  60,  61;  Id.  277,  §§ 
73,74;  Gen;  St.  1045,  §§  77,  78;  Id.  1048.  §§  90,  91.  "Whenever 
ftoy  person  shall  pay  into  the  county  treasury  a  sum  of  money  n 
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warrant  of  the  appropriate  fund,  or  oounty  orders  equal  to  the  cost  of 
redemption  at  that  time,  or  any  such  tract  of  land  or  town  lot/*  is 
the  language  of  the  statute  in  reference  to  the  assignment  of  a  cer- 
tificate of  sale.  Laws  1866,  p.  377,  §  74 ;  Gen.  St.  1048,  §  91.  The 
statute  having  thns  designated  tbe  officers  to  discharge  this  doty,  and 
the  manner  of  its  discharge,  the  commissioners  have  no  authority  to 
interfere.  They  can  no  more  make  a  valid  contract  in  reference  to 
the  matter  than  they  could  one  with  reference  to  the  fees  the  register 
of  deeds  should  charge  a  third  party  for  recording  his  deeds  and  mort- 
gages.    State  V.  Magill,  4  Kan.  *415;  State  v.  McCrillus,  Id.  •260; 

Clough  V.  Hart,  8  Kan.  *487,  Though  the  property  which 
*307    cannot  be  sold  to  individ^gals  at  a  tax  sale  is  struck  of!  to  tbe 

county,  it  does  not  become  thereby,  like  ordinary  property  of 
the  county,  subject  to  the  control  of  the  commissioners.  If  the  pur- 
chase was  an  absolute  purchase  by  the  county,  with  a  view  of  acquir- 
ing a  perfect  title,  it  would  seem  to  follow  that  the  county  should  be 
responsible  to  the  townships,  school-districts,  and  the  state  for  their 
proportion  of  the  taxes  upon  tbe  property  purchased,  and  that  the 
county  should  be  permitted,  as  a  result  of  its  purchase,  to  subse- 
quently obtain  a  deed.  But  see,  to  the  contrary,  Judd  v.  Driver,  1 
Kan.  *456;  State  v.  County  of  Atchison,  Id.  *479;  State  v.  Magill, 
supra;  Guittard  Tp.  v.  County  of  Marshall,  4  Kan.  *889;  Sapp  v. 
Morrill,  8  Kan.  ♦677 ;  Tarr  v.  Haughey,  5  Kan.  *626. 

The  contract,  therefore,  was  ultra  vires  and  void.  Douglass  ac- 
quired no  rights  by  such  contract,  nor  was  the  treasurer  or  clerk 
justified  thereby  in  disregarding  the  provisions  of  the  statute.  Other 
parties  than  the  county  are  interested  in  the  full  payment  of  taxes. 
City  and  township  and  school-district  are  alike  concerned.  We  do 
not  hold  that  the  contract  was  against  public  policy  or  good  morals. 
It  might  be  well  if  authority  was  given,  once  in  a  while,  to  some 
oounty  officials  to  dispose  as  best  they  could  of  all  the  interest  of  the 
county  in  such  back-tax  sales.  But  there  was  no  such  authority  at 
the  time  of  this  contract,  and  hence  it  was  without  warrant  of  law, 
and  void.  But  how  does  this  affect  the  validity  of  the  assignment  of 
the  sale  certificates  in  this  case  ?  It  seems  to  us  that  the  result  fol- 
lows, as  is  claimed  by  the  defendant,  that  the  assignments  were  good 
for  which  full  payment  was.  made,  and  that  the  others  alone  are  sub- 
ject to  attack.  This  contract  was  void.  It  was  as  though  none  had. 
been  made.  It  is  not  pretended  that  the  treasurer  and  clerk  were 
parties  to  this  contract  with  defendant,  and  the  authorities  cited  by 
.  counsel  as  to  the  entirety  of  certain  contracts  are  not  applicable. 
The  assignments  the  treasurer  and  clerk  executed  were  the  only  con- 
tracts they  entered  into.     They  assigned  some  certificates,  receiving 

full  payment  therefor.     This  was  legal,  and  passed  full  title 
*308    *to  the  assignee.     Others  they  assigned,  receiving  only  part  of 

what  they  should  have  received.     This  was  illegal.     Whether 
they  rendered  themselves  liable  for  the  differenoe  between  the  amount 
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Teceived  and  that  wbiob  iihoald  have  boea  received  or  not,  whether 
the  assignments  passed  a  good  .title  or  not,  whether  they  can  be  avoided 
or  not,  and  whether  Douglass  woald  be  responsible  to  the  county 
for  the  above  difference  or  not.  are  questions  into  which  it  is  unneces- 
sary, and  would  therefore  be  improper,  for  us  to  enter.  It  is  enough, 
in  this  case,  that  the  assignments  were  for  a  full  and  sufficient  con- 
sideration. 

These  are  all  the  questions  necessary  for  determination  in  this  case, 
and,  there  appearing  as  to  them  no  error  in  the  ruling  of  the  district 
court,  the  judgment  will  be  affirmed. 

(All  the  justices  oonoorring.) 


Abhaham  Jiffs  and  another  r.  Bobbbt  Flioebkoib. 

January  Term,  1875. 

1.  Fleadings :  Answer  Filed  out  of  Time.  An  answer  filed  two  days 
after  time  is  improperly  filed,  and  should,  on  motion,  be  stricken  from 
the  files. 

2. :  Beply:  Waiver,    But  if  in  such  a  case  the  plaintiff,  thirteen 

days  after  the  filing  of  the  answer,  having  first  applied  to  and  obtained 
the  written  consent  of  the  defendant  therefor,  files  a  reply  thereto,  he 
waives  any  irregularity  in  the  time  of  filing  the  answers,  and  consents 
that  the  case  may  be  tried  upon  the  issues  raised  thereby. 

« 

Error  from  Doniphan  district  court. 
The  case  is  stated  in  the  opinion* 
•309  *PF.  D.  Webb,  for  plaintiffs  in  error,  contended  that  the  filing 
of  the  reply  to  the  answer  was  a  waiver,  and  cited  Green  v. 
Dunn,  6  Kan.  *259 ;  School-district  v.  Griner,  8  Kan.  *224 ;  Hughes  v. 
Miller,  2  G.  Greene,  9;  Barnum  v.  Fitzpatrick,  11  Wis.  81;  Water- 
hoQsev.  Freeman,  13  Wis.  339;  Smith  v.  Milwaukee,  18  Wis.  63; 
Tenney  v.  State  Bank,  20  Wis.  152. 

B,  O'Driscollf  for  defendant  in  error,  contended  that  the  records  in 
this  case  do  not  speak  the  whole  truth,  as  the  same  were  made  up  after 
term.  There  is  no  error  in  the  judgment.  The  same  was  properly 
rendered  the  last  day  of  the  term,  and  after  plaintiffs  in  error  refused 
tp  verify  their  answer.  Douglas  v.  Binehart,  5  Kan.  *392;  Luke  v. 
Johnnycake,  9  Kan.  *611. 

Bbiwxr,  J.  This  was  an  action  brought  by  defendant  in  error  to 
foreclose  a  mortgage.  An  answer  was  filed  two  days  after  time.  It 
Bet  up  certain  payments  on  the  note.  Thirteen  days  after  the  filing 
of  the  answer  the  plaintiffs,  having  first  obtained  the  written  consent 
of  the  defendant's  attorney  thereto*  filed  a  reply.     During  the  then 


!  ih 
lip 


13 


11^ 


I  i       ,' 


!    ii,! 
1    I    '  ■ 


I. 
f 

I    t 


1      )    r 


240 


KANSAS  RBFOBIB. 


pending  term  judgment  was  taken  by  the  plaintiffs  as  by  default,  and 
without  any  motion  or  other  effort  to  rid  the  files  of  the  answer  and 
reply,  or  either  of  them.  A  motion  was  duly  made  to  set  aside  this 
judgment,  and  reinstate  the  case  for  trial  upon  the  pleadings,  but 
the  motion  was  overuled.  It  is  insisted  by  counsel  for  defendant  in 
error  that  the  record  is  incorrect,  and  fails  to  state  the  truth.  This 
may  be  unfortunate  for  him,  but  we  must  take  the  record  as  it  is, 
and  upon  that  dispose  of  the  case.  And  upon  that  record  we  think 
the  court  erred  in  treating  the  case  as  in  default.  While  the  answer 
(filed,  as  it  was,  out  of  time)  was  improperly  filed,  and  should,  upon 
motion,  have  been  stricken  therefrom,  yet,  when  the  plaintiff  elects 
to  file  a  reply  thereto,  and  particularly  when  he  applies  to  and 
obtains  from  the  defendant's  counsel  written  consent  therefor,  he 
waives  the  irregularity  in  the  filing,  and  consents  that  the  case  may 
be  tried  upon  the  issues  raised  by  the  pleadings,  including  the 
*310  answer.  Luke  v.  Johnnycake,  9  Kan.  *518;  ^Osgood  v.  Hav- 
erty,  MoGahon,  182;  S.  C.  1  Ean.  (Dass.  Ed.)  587.  The  error 
was  material,  for  it  prevented  a  trial  of  the  allegation  of  partial 
payments. 

The  judgment  must  be  reversed,  and  the  case  remanded  for  another 
trial. 

(All  the  justices  concurring.) 


Ghables  Tilton  v.  W.  H.  Enapp. 

January  Term,  1875. 

1.  Supreme  Court:  Insufficient  Record.  Where  the  answer  and  reply 
are  not  set  out  in  full  in  the  record,  nor  even  the  substance  of  the  same 
given,  the  supreme  court  cannot  tell  what  the  issues  in  the  case  were  in 
the  court  below ;  nor  what  evidence  would  be  required  to  prove  such  is- 
sues, or  to  sustain  the  decision  of  the  court  below. 

Where  the  record  does  not  purport  to  coutain  all  the  evidence, 


8. 


the  supreme  court  cannot  tell  whether  the  evidence  introduced  on  the 
trial  sustains  the  decision  of  the  court  below. 

Motion  for  New  Trial:  Presumption.    Where  a  statement  is 


inserted  in  a  motion  for  a  new  trial  that  no  evidence  was  introduced  on 
the  trial  except  an  affidavit  for  a  continuance,  and  there  is  no  evidence 
to  sustain  this  statement,  and  the  coui-t  below  overrules  the  motion  fir 
a  new  trial,  Tield,  that  it  should  be  presumed  by  the  supreme  court  that 
the  statement  was  not  true. 


Error  from  Sumner  district  court. 

Action  by  Tilton,  as  plaintiff,  to  foreclose  a  mechanic's  iren,  a  state- 
ment for  which  had  been  duly  filed.  The  account  attached  to  said 
statement  showed  a  balance  in  favor.of  plaintiff  of  $149.31.     At  the 
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November  term«  1872,  the  plaintiff  moved  for  a  eontinnance,  and  filed 
an  affidavit  showing  what  he  expected  to  prove  by  one  G.  S.,  an  ab- 
sent witness.  The  reoord  contains  a  skeleton  "case  made/'  signed 
by  the  district  judge,  in  which  are  instructions  to  insert,  in 
*811  their  proper  ^places,  the  petition,  answer,  reply,  affidavit, 
jadgment,  etc.  This  is  followed  by  a  duplicate  of  said***case 
made,"  made  complete  by  the  insertion  of  the  pleadings,  etc.,  as  di- 
rected in  the  original.  In  this  latter  part  of  the  record,  next  after 
the  affidavit  for  a  continuance,  is  the  following :  "And  the  defend- 
ant answering  himself  ready  for  trial,  and  consenting  that  the  said 
afiSdavit  might  be  received  and  treated  as  the  deposition  of  said  ab- 
sent witness,  the  court  thereupon  ordered  the  trial  of  this  cause  to 
proceed.  This  caude  was  thereupon  submitted  to  the  court,  without 
the  intervention  of  a  jury,  upon  the  petition,  answer,  and  reply,  and 
exhibits  on  file;  and  the  court,  having  heard  the  evidence,  and  the 
arguments  of  counsel  thereon,  and  being  sufficiently  advised  in  the 
premises,  •  *  *  finds  for  the  plaintiff  in  the  sum  of  $32.42. 
The  court  thereupon  orders  and  adjudges  that  the  plaintiff  recover 
of  the  defendant  the  sum  of  thirty-two  dollars  and  forty-two  cents, 
and  the  costs  herein,  taxed  at  $7.55." 

Plaintiff  moved  for  a  new  trial,  which  was  overruled. 

J,  L.  Abbott,  for  plaintiff. 

Charles  Wilson,  for  defendant. 

Valentinb,  J.  The  grounds  relied  upon  in  this  case  for  a  reversal 
are  as  follows :  Firsts  the  record  does  not  show  that  there  was  any 
answer  to  the  petition  in  the  court  below ;  second,  the  decision  of  the 
court  below  is  not  sustained  by  sufficient  evidence. 

In  answer  to  these  objections  we  would  say — First,  the  record  does 
show  that  there  was  an  answer  to  the  petition.  Even  that  portion  of 
the  record  which  the  plaintiff  in  error  claims  constitutes  the  whole  of 
the  record  shows  it.  It  shows  that  there  was  a  petition,  answer,  and 
reply,  and  that  the  action  was  tried  thereon;  and  the  other  portion  of 
the  record  sets  out  the  answer  and  reply  in  full. 

In  answer  to  the  second  proposition  of  the  plaintiff  in  error, 
'"SIS  we  would  say :  If  we  should  consider  only  that  portion  *of 
the  record  which  the  plaintiff  in  error  claims  to  be  the  whole 
of  the  record,  then  we  could  not  tell  what  the  issues  in  the  case  were 
in  the  court  below ;  for  in  that  portion  of  the  record  the  answer  and 
reply  are  not  set  out  in  full,  nor  is  even  the  substance  of  the  answer  or 
reply  given ;  and  therefore  we  could  not  tell  what  evidence  would  be 
required  to  prove  such  issues,  or  to  sustain  the  decision  of  the  court 
below.  But  even  if  we  should  examine  the  whole  of  the  record,  and 
aseeitain  what  the  issues  were,  still  we  could  not  tell  whether  the  evi- 
dence introduced  on  the  trial  would  sustain  the  decision  of  the  court 
b«low,  as  the  record  does  not  purport  to  contain  all  the  evidence,  or 
even  any  material  portion  of  the  same.  There  certainly  was  evidence, 
v.  14k— 16 
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for  the  deoisioQ  porporta  to  have  been  rendered  opon  "th«  eridenee  in 
the  oauBe,  and  the  argamentB  of  ooonsel  theteon."  It  is  true,  the 
plaintiff  states  in  hia  motion  for  a  new  trial  that  there  -waa  no  evi- 
dence introduced,  except  the  plaintiflr'a  affidavit  for  a  continaance; 
but  there  was  no  evidence  to  sastain  this  atatemect,  and  the  state* 
ment-itself  is  no  evidence  of  the  fact.  The  court  overrnled  the  motion, 
which  is  Bome  evidenoe  that  the  statement  was  not  true.  It  should 
therefore  be  presumed  by  the  enpreme  court  that  the  etatemeot  was 
not  true. 

The  judgment  of  the  ooart  below  will  be  affirmed. 

(All  the  jasticeB  ooaoarring.) 


CbHBTBBV    Abb'h   v.  JoSBFH   UBHOiaBB. 

Jaauary  Term.  1376. 

1.  Hoads  Eind  Highwi^s:  Outlet.    A  road  opening:  at  one  end  Into  a 

tboroughf  are.  but  without  outlet  or  egress  at  the  other,  and  leading  onlj 
to  &  farm  and  a  cemetery,  may  nevertheless  be  a  public  highway.' 

2.  :  Dedication:  How  Proven.     The  dedication  and  acceptance  by 

ttae  public  of  such  a  highway  may  bs  proved  in  tbe  same  manner,  and 
by  tbe  same  character  of  teatimony,  as  in  the  case  of  an  ordinary  tborougb- 

fare.' 

*313    *S.   :  Dedication:   Acoeptanoe.     Outside  of  cases  of  con- 

demnation,  and  poasibly  prescription,  to  constitute  a  public  road,  two 
things  are  essential,  a  dedication  by  the  owner  oC  the  soil,  and  an  accept- 
ance thereof  by  the  public. 

4.  ;  User:  Intent  of  Owner.     A  highway  may  be  proved  by  long 

usage;  but  for  this,  the  user  muat  be  suob  as  to  show  tliat  tiie  public a<y 
commodation  requires  it  to  be  a  highway,  and  that  It  is  the  intention  of 
tbe  owner  of  the  soil  to  dedicate  the  way  to  the  public. 

6.  .     Whether  the  user  has  been  citntlniied  for  such  a  length  of  time. 

and  is  of  such  a  character,  as  to  show  these  (acts,  is  ordinarily  a  qaestion 
for  the  jury. 

6.  :  Cemetery:  Highway  Eatabiiabed  by  User,  with  Owner'a 

Knowledge.  A  cemetery  is  ordinarily  a  public  place.  The  aocommo- 
datiOD  of  the  public  may  requi  re  a  highway  to  it;  and  the  use  of  a  way 
to  It  for  funeral  processions,  and  by  parties  going  to  and  from  tbe 
cemetery,  with  the  knowledge  of  tbe  owner  of  the  soil,  may  be  evidence 
sufficient  to  prove  a  highway. 

Error  from  Wyandotte  district  court. 
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Meninger  brought  trespass  against  the  City  Cemetery  Association, 
a  corporation,  to  recover  damages  for  breaking  and  entering  plain- 
tiff's dose,  and  tearing  down  his  fences,  etc.  The  action  was  com* 
menced  before  a  justice  of  the  peace*  Defendant  denied  plaintiff's 
title  to  the  premises,  and  the  case  was  thereupon  certified  to  the  dis- 
trict court,  where  it  was  tried  at  the  October  term,  1878.  Meninger 
had  judgment  for  $20  damages. 

Z>.  B,  HaiUy^  for  plaintiff  in  error,  contended  that  the  facts  showed 
that  the  lands  claimed  by  Meninger  were  a  highway;  that  dedication 
by  the  land-owner,  and  acceptance  by  the  public,  were  sufficiently 
shown,  and  the  court  erred  in  its  instructions  to  the  jury. 

Seroggi  dt  Bartiett,  for  the  defendant  in  error,  maintained  that  the 
instractions  were  right,  and  cited  Ang.  Highw.  1 ;  People  v.  Jack- 
son, 7  Mich.  449 ;  Hall  v.  McLeod>,  2  Mete.  (Ey.)  98 ;  Onstott  v. 
Murray,  22  Iowa,  466;  Holdane  v.  Ciold  Spring,  28  Barb.  108; 
Mattoon  y.  Kidd,  7  Mass.  83;  State  y.  Nudd.  28  N.  H.  827. 
*314  There  must  be  two  com^petent .  parties  to  constitute  a  valid 
dedication  of  lands  to  the  public  use;  the  grantee  must  accept 
the  land  dedicated,  either  in  terms,  or  by  treating  it  as  public  prop- 
erty by  doing  work  upon  it,  by  general  and  uninterrupted  user  by 
the  whole  public,  or  in  some  other  manner  signifying  its  acceptance. 
Manderschid  v.  Dubuque,  29  Iowa,  78;  Tillman  v.  People,  12  Mich. 
401;  Grabe  y.  Nichols,  86  111.  92.  The  public,  and  not  merely  a 
public  corporation,  must  be  the  chief  beneficiary  in  a  dedication  of 
land.  Todd  v.  Pittebarg,  Ft.  W.  &  C.  R.  Co.,  19  Ohio  St.  614;  Hobbs 
V.Lowell,  19  Pick.  405;  Clements  y.  West  Troy,  16  Barb.  251;  Os- 
wego y.  Oswego  Canal  Co.,  6  N.  Y.  257. 

Brewbb,  J.  The  question  in  this  case  is  as  to  the  existence  of  an 
alleged  highway.  The  facts  are  these :  In  1857  one  Sophia  Clement 
was  the  owner  of  a  tract  of  about  seyenty  acres,  a  little  north  of  the 
city  of  Wyandotte.  A  portion  of  this,  on  the  west  side,  was  inclosed 
and  occupied  by  her  as  a  residence.  Along  the  east  of  this  inclosure 
was  a  traveled  road  which  ran  from  the  city  of  Wyandotte  to  a  saw- 
iQiil.  In  1857  or  1858  she  sold  ten  acres  east  of  her  inclosure  for  a 
cemetery,  and  which  in  the  latter  year  was  fenced  and  platted  into 
lots.  Between  the  west  cemetery  fence  and  the  fence  on  the  east  of 
her  inclosure,  was  left  a  road  of  about  thirty  feet  in  width,  and  the 
Bame  as  the  preyiously  traveled  road,  none  of  which,  however,  was  on 
the  cemetery  grounds.  The  two  gates  of  the  cemetery  opened,  and 
the  two  avenues  of  the  cemetery  led,  into  this  road,  and  it  was  the 
i^arly  traveled  road  to  and  from  the  cemetery,  without  objection, 
and  without  obstruction,  from  that  time  until  the  spring  of  1878, 
when  defendant  in  error  fenced  the  south  end  of  it«  Prior  to  this 
time,  however,  and  in  1867  or  1868,  the  saw*mill  lying  north  of  these 
groQuds  having  been  abandoned,  the  owner  of  the  land  immediately 
north  of  the  cemetery  had  fenced  across  the  road,  so  that  from  that 
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time  the  travel  thereon  bad  been  only  by  the  oooapant  of  the  tract 
north,  the  oconpatit  of  the  Clement  field,  and  the  parties  visiting  them, 
and  of  parties  going  to  and  from  the  cemetery*    Mrs*  Clement  lived 

on  the  place  until  her  death  in  1864,  with  fall  knowledge  of 
*316    the'ase  of  this  road  *by  the  public.     After  her  death  it  was 

occupied  by  a  tenant  for  a  series  of  years,  and  until  1870, 
when  defendant  in  error  bought  and  moved  onto  it.  There  was  other 
testimony  tending  to  show  an  intention  on  the  part  of  Mrs.  Clement 
to  dedicate  this  road  to  the  use  of  the  public,  but  it  is  unnecessary 
to  notice  it  here.  At  the  instance  of  the  defendant  in  error  the  court 
gave  this  instruction :  '*If  the  jury  find  from  the  evidence  that  the 
land  in  question  has  not  been  traveled  since  1860,  except  by  the 
owner  of  the  real  estate,  one  of  his  neighbors,  and  persons  attending 
funerals  to  the  cemetery  of  said  defendant,  then  the  court  instructs 
the  jury  that  such  travel  is  not  sufficient  to  constitute  said  way  a 
public  highway  by  use,  and  they  will  find  in  favor  of  the  plaintiff." 
The  jury  found  against  the  existence  of  the  highway. 

It  may  be  remarked  that  the  fee  of  this  cemetery  is  in  the  city  of 
Wyandotte,  and  the  association,  plaintiff  in  error,  holds  simply  a  lease 
for  ten  years  from  1870.  What  the  terms  and  conditions  of  that  lease 
are,  we  are  not  advised.  But  as  the  grounds  belong  to  the  city,  and 
as  they  have  been  used  as  a  cemetery  since  1858,  and  for  a  dozen 
years  before  this  association  obtained  any  control  over  them,  we  mast 
presume  that  they  are  public  cemetery  grounds,  and  not  a  mere  pri- 
vate cemetery  for  a  single  family  or  organization.  It  is  true  that 
this  road  has  not  for  years  had  an  outlet  on  the  north,  and  has  there- 
fore not  been  in  the  ordinary  sense  of  the  term  a  thoroughfare;  aud 
it  is  also  true  that  it  has  been  one  of  the  disputed  questions  in 
the  law  of  ways  whether  such  a  road  could  be  legally  held  a  public 
highway.  See,  on  the  one  hand,  Austin's  Case,  1  Vent.  189;  Wood- 
yer  v.  Hadden,  5  Taunt.  126;  Wood  v.  Veal,  5  Bam.  &  Aid-  454; 
Simmons  V.  Mumford,  2  B.  1. 172;  Holdane  v.  Trustees  Cold  Spring, 
23  Barb.  108.  And,  on  the  other,  Bugby  Charity  v.  Merryweather, 
11  East,  376 ;  Bex  v.  Lloyd,  1  Camp.  260 ;  Bateman  v.  Bluck,  14  Eng. 
Law  &  Eq.  69;  People  v.  Kingman,  24  N.  T.  558;  Ferris  v.  Bramble, 
5  Ohio  St.  109;  Sherman  v.  Buick,  82  Cal.  241;  Bankhead  v.  Brown, 

25  Iowa,  540 ;  State  v.  Price,  21  Md.  448.  In  this  state  the 
*316     question  has  *been  before  the  courts,  and  it  has  been  settled 

that  such  a  road  may  be  a  public  highway.  Masters  v.  Mc- 
Holland,  12  Kan.  *17.  It  follows  from  this  that  the  authorities  may 
condemn  land  for  such  a  road,  that  the  owner  may  by  dedication 
constitute  such  a  road  a  public  highway,  and  that  the  fact  of  sncb 
dedication  may  be  proved  in  the  same  manner  and  by  the  same  char- 
acter  of  testimony  as  in  case  of  a  thoroughfare. 

We  say  nothing  now  of  the  comparative  amount  of  testimony 
necessary  to  establish  the  fact  of  a  dedication  in  the  two  cases.  In 
order  to  constitute  a  way  a  public  road,  outside  of  cases  of  condemna* 
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tion,  and  possibly  of  prescription,  it  is  said  that  two  things  are  es- 
sential: Firgt.  a  dedication  by  the  owner  of  the  soil;  and,  second,  an 
aeoeptanee  by  the  public.  In  the  different  oases  reported  stress  is  laid 
upon  one  or  the  other  of  these  matters,  according  to  the  character  of 
the  questions  involved.  Thus,  wHere  the  former  owner  is  attempting 
to  obstruct  a  way,  the  important  matter  is  whether  he  has  once 
actually  made  a  dedication,  an4  so  estopped  from  obstructing  it ;  and 
to  that  the  testimony  mainly  runs.  On  the  other  hand,  where  the 
authorities  are  prosecuted  for  not  repairing  a  highway,  the  important 
question  often  is  whether  the  public  have  accepted  the  dedication, 
and  upon  that  is  most  of  the  testimony*  For  the  mere  fact  that  a 
land-owner  has  dedicated  certain  land  to  the  use  of  the  public  does 
not  necessarily  cast  upon  an  unwilling  public  the  duty  of  improving 
and  keeping  it  in  repair.  No  formal  acceptance  by  any  particular 
aatborities  is  essential.  The  mere  user  by  the  public  may  be  of  such 
a  character  as  to  constitute  an  acceptance.  Indeed,  such  user  by  the 
public  with  the  knowledge  of  the  owner  may  be  sufficient  evidence  of 
both  the  dedication  and  the  acceptance.  We  know  this  doctrine  is 
denied  by  some  courts,  but  it  seems  to  us  to  rest  upon  the  soundest 
principles.  Of  course  no  mere  temporary  or  occasional  use  will  be 
sufficient.     It  is  said  by  Bichabdson,  C.  J.,  in  Barker  v.  Clark,  4  N. 

H.  880,  that  "we  entertain  no  doubt  that  a  highway  may  be 
*317    proved  by  long  usage ;  but  a  way,  to  ^become  public,  must  be 

used  in  such  a  manner  as  to  show  that  the  public  accommodation 
requires  it  be  a  highway,  and  that  it  is  the  intention  of  the  owner  of  the 
land  to  dedicate  the  way  to  the  public."  Bee,  also,  Holdane  v. 
Trustees  Gold  Spring,  23  Barb.  108;  Clements  v.  West  Troy,  10  How. 
Pr.  199;  Onstott  v.  Murray,  22  Iowa,  457;  Hanson  v.  Taylor,  28  Wis. 
547;  (though  in  this  case  see  a  vigorous  dissenting  opinion  of  Dixon, 
C.  J.,)  Buchanan  v.  Curtis,  25  Wis.  99;  Ang.  Highw.  §  161,  and 
cases  cited  in  note.  It  seems  to  us  that  the  foregoing  views  are  a 
fair  statement  of  the  rule  applicable  to  these  cases. 

If  a  highway  may  be  proved  by  usage,  who  is  to  determine  whether 
the  usage  shown  is  sufficient?  Does  the  usage  prove  an  intention  on 
the  part  of  the  owner  to  dedicate,  and  an  acceptance  by  the  public  ? 
These  are  questions  of  fact,  and  questions  in  their  nature  eminently 
appropriate  for  the  consideration  of  a  jury.  Drake  v.  Rogers^  3  Hill, 
604;  Trustees  M.  E.  Church  v.  Council  of  Hoboken,  88  N.  J.  11. 
Both  the  intention  and  acceptance  are  evidenced  by  a  series  of  acts. 
It  is  impossible,  generally,  to  put  the  finger  on  a  single  circumstance 
and  say  that  this  is  conclusive.  It  is  true  the  user  may  be  so  tem- 
porary or  occasional  as  to  justify  a  court  in  stating  as  matter  of  law 
that  it  is  not  evidence  sufficient  to  prove  a  highway ;  but  we  think  this 
is  not  such  a  case.  A  cemetery  is  as  public  a  place  as  a  court-house, 
or  a  market.  It  may  not  be  frequented  as  much,  but  visits  to  it  are 
M  necessary  and  as  certain.  The  accommodation  of  the  public  re- 
quires a  highway  to  it.     Over  that  way  all  must  travel.    We  may 
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keep  away  from  the  oourt-house,  and  avoid  the  market,  bat  the  place 
of  the  dead  none  may  shun.  Now,  if  the  aocommodation  of  the  pab- 
lic  requires  a  highway  to  the  cemetery,  the  use  of  the  public  of  a  way 
to  it  may  be- evidence  of  the  acceptance  by  the  public,  and,  if  with 
the  consent  of  the  owner,  of  the  dedication  by  him;  and,  when  con- 
tinned,  as  it  has  been  in  this  case,  for  years,  it  is  error  for  the  court 

to  state  as  matter  of  law  that  it  is  not  saffioient  evidence. 
*3I8     That  is  a  question  *which  must  be  left  to  the  jury.     For  the 

error  in  giving  the  instruction  quoted,  the  judgment  must  be 
reversed  and  the  case  remanded  for  a  new  trial. 
(All  the  justices  concurring.) 


Stbphbm  Bhxinhabt  and  others  r.  Statb  of  EANSiS. 

January  Term,  1875. . 

1.  Becognisance:  Action  on:  Petition.    In  a  petition  on  a  forfeited  re» 

cognizance  it  is  not  necessary  to  insert  a  copy. of  the  order  of  forfeiture, 
nor  to  allege  that  it  was  ''duly  made."^ 

2.  Evidence:  Objection.    An  objection  to  testimony  which  does  not  specify 

the  ground  of  objection  is  too  general  to  be  available.  [Humphrey  v.  Col- 
lins. 23  Kan.  550;  Long  v.  Kasebeer,  28  Kan.  240.] 

8, :  Order  of  Presenting.    The  order  in  which  testimony  is  received 

upon  the  trial  is  largely  within  the  discretion  of  the  trial  court,  and,  un- 
less it  appeal's  that  such  discretion  has  been  abused,  is  not  ground  for  re- 
versal.   [Blalie  v.  Powell,  26  Kan.  327.] 

4.  Officers  De  Facto :  Validity  of  Acts.  It  is  enough  to  sustain  the  pro' 
ceedings  of  a  justice  of  the  peace  and  sheriff,  in  respect  to  the  arrest,  ex* 
aniination,  and  bail  of  alleged  offenders,  so  far  as  the  question  of  their 
power  to  act  is  concerned,  that  they  are  officers  defacto,^ 

5*  Justice  of  Peace :  When  He  Holds  over.  A  Justice  of  the  peace  faoldB 
his  office  until  a  successor  is  qualified,  and  if  a  party  has  once  been  elected 
and  qualified,  and  at  a  8ul>sequ6nt  election  is  re-elected,  but  fails  to  qual- 
ify, he  nevertheless  remains  a  justice  dejure,  as  well  ^de  facto,  until  a 
successor  is  qualified. 


Error  from  Washington  district  court. 

Action  upon  a  forfeited  recognizance,  brought  by  the  county  attor- 
ney in  the  name  of  the  state.  The  recognizance  was  executed  June 
16,  1873,  by  Bbeinbart,  as  principal,  and  J.  B.  Snider  and  E.  H. 
Prall,  as  sureties,  to  secure  the  personal  appearance  of  Bheinhart  at 

1  See  Gay  y.  State,  7  Kan.  846,  and  note. 

*See,  also,  Oounty  of  Saline  ▼.  Anderson,  90  Kan.  dQ8. 
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the  then  next  tenn  of  the  district  ooart  ''to  answer  a  charge  of  burg- 
lary and  larceny."     A  demurrer  to  the  petition  was  overmledy 
*319    answer  was  filed,  *and  trial  had  at  the  December  term,  1873. 
The  defendants  objected  to  the  introduction  of  all  the  evidence 
offered*    The  commitment  objected  to  did  not  commence  "The  State 
o/KatisaSt  to  the  Sheriff/' etc.     The  words  in  itaUo  were  omitted,  but 
in  the  body  of  the  writ,  after  the  recitals,  it  reads:   "Now,  therefore, 
in  the  name  of  the  state  of  Kansas,,  you  are  hereby  commanded,"  etc. 
The  district  court  made  the  following  findings :    ^'(1)  That  defend- 
ant Stephen  Bbeinhart  was  arrested  on  a  charge  of  having  committed 
the  compound  crime  of  burglary  and  larceny  in  a  dwelling-house,  on 
the  second  of  April,  1873,  in  Washington  county,  and  brought  before 
H.  G.  SPBSNOLBy  a  justice  of  the  peace,  for  preliminary  examination, 
upon  a  warrant  duly  issued  by  said  justice.     (2)  That  said  Spbbngle 
was  a  justice  of  the  peace  for  said  county,  and  had  full  authority  to 
hold  a  preliminary  examination  in  said  cause.     (3)  That  said  defend- 
ant was  legally  arrested  under  said  warrant  by  one  Martin  Patrie, 
who  was  at  the  time  a  legally  appointed  and  constituted  deputy-sheriff 
of  said  county.     (4)  That  on  the  ninth  of  June,  1873,  said  Bheinhart 
had  his  preliminary  examination  on  said  charge  before  said  justice, 
and  was  by  said  justice  required  to  give  bail  in  the  sum  of  1 1,000  for 
hiB  appearance  at  the  next  term  of  the  district  court  of  said  county  to 
answer  to  said  charge,  and  that  said  Bbeinhart  failed  to  comply  with 
said  requirement.     (5)  That  thereupon  said  justice  issued  a  commit- 
ment directed  to  the  sheriff  of  said  county,  commanding  him  to  re- 
ceive the  said  Bbeinhart  into  his  custody,  in  the  jail  of  said  county, 
there  to  remain  until  discharged  by  due  course  of  law.     (6)  That 
while  said  Bbeinhart  was  in  the  legal  custody  of  said  sheriff,  in  pur- 
Buanceof  said  order  of  commitment,  said  Bbeinhart,  as  principal,  and 
the  other  defendants.  Snider  and  Prall,  as  sureties,  by  their  certain 
recognizance  or  writing  obligatory  of  date  of  June  16,  1873,  a  copy 
of  which  is  attached  to  the  petition  herein,  which  recognizance  was 
executed  and  delivered  by  said  defendants  personally  to  and  in  the 
presence  of  said  Martin  Patrie,  the  legally  qualified  and  appointed 
deputy-sheriff  of  said  Washington  county,  and  was  duly  approved  by 
said  deputy-sheriff,  acting  on  behalf  of  his  principal,  the  sheriff 
*320    of  said  Washington  county,     *(7)  By  reason  of  the  giving  and 
taking  of  said  recognizance  as  aforesaid  the  said  Bbeinhart 
was  then  and  there  discharged  from  custody.     (8)  That  said  recog- 
nizance was  duly  certified  by  the  said  sheriff  to  the  clerk  of  said  dis- 
trict court,  and  was  by  said  clerk  duly  filed  and  recorded.     (9)  That 
at  said  next  term  of  the  district  court  said  cause  of  the  state  of  Kan- 
sas against  the  said  Bbeinhart  came  on  for  hearing,  on  the  fourth  of 
^ngnst,  1873,  and  was  duly  called;  and  said  Bbeinhart,  being  three 
times  solemnly  called,  came  not,  but  wholly  made  default;  and  said 
i^^cogniaance  was  then  and  there,  by  the  said  court,  declared  forfeited, 
ftnd  the  county  attorney  of  said  county  was  by  tbe  coqrt  ordered  to 
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institute  legal  proceedings  on  said  reoognizance;  and  that  no  part  of 
said  sum  of  money  has  been  paid.  The  court  finds,  as  a  oonolnsion 
of  law,  that  said  plaintiff  is  entitled  to  recover  judgment  against  said 
defendants  for  the  sum  of  one  thousand  dollars,  and  costs." 

Judgment  in  favor  of  the  state. 

J,  O,  Lowe,  for  plaintiffs  in  error. 

Section  118  of  Civil  Code  plainly  prescribes  what  shall  constitute  a 
good  petition  when  the  action  is  founded  upon  a  "written  instrument 
as  evidence  of  indebtedness."  The  recognizance  set  out  in  the  petition 
of  itself  does  not  constitute  a  ''written  instrument  as  evidence  of  in- 
debtedness," upon  which  a  party  would  be  entitled  to  recover,  any  more 
than  would  the  setting  out  of  a  promissory  note  without  alleging  a  de- 
fault in  payment.  Without  the  order  of  the  court,  declaring  the  recog- 
nizance forfeited,  and  ordering  the  county  attorney  to  institute  pro- 
ceedings  for  the  collection  of  the  amount  thereof,  there  could  have  been 
no  action  upon  the  recognizance.  This  order  was  a  condition  prece- 
dent, and  became  a  part  of  the  ''written  instrument  as  the  foundation 
of  the  caqse  of  action."  It  is  as  necessary  to  be  set  out  in  the  pleadings 
as  a  part  of  the  "written  instrument"  as  the  recognizance  itself;  for 
without  it  the  written  instrument,  as  evidence  of  indebtedness,  is  in- 
complete, and  only  in  part  set  out.  Douglas  v.  Waddle,  1  Ohio,  423; 
State  V.  Caffee,  6  Ohio,  150;  Gilliland  v.  Sellers*  Adm'rs,  3  Ohio 

St.  235. 
*331  *Bection  121,  Civil  Code,  provides  that,  "in  pleading  a  judg- 
ment or  other  determination  of  a  court  or  officer  of  special 
jurisdiction,  it  shall  be  sufficient  to  state  that  such  judgment  or  other 
determination  was  duly  given  or  made;"  and  certainly  as  much  would 
be  required  in  pleading  an  order  of  a  court  of  general  jurisdiction. 
In  vain  we  search  the  petition  for  this  statutory  requirement.  It  is 
clear  the  petition  did  not  state  such  facts  as  would  entitle  the  plain- 
tiff to  the  relief  demanded,  and  it  was  error  of  the  court  to  overrule 
the  demurrer. 

It  was  error  to  admit  as  evidence  on  behalf  of  the  plaintiff  the  or- 
der  of  commitment.  Article  8,  §  17,  of  the  constitution  says:  "The 
style  of  all  process  shall  be  *The  State  of  Kansas.' "  Said  commitment 
was  introduced  for  the  purpose  of  showing  that  Bheinhart  was  in 
the  legal  custody  of  the  officer  to  whom  the  order  of  commitment  was 
directed.  It  was  incompetent  for  that  or  any  other  purpose,  inas- 
much as  it  was  irregular,  and  not  in  accordance  with  the  law.  Be- 
fore a  man  can  be  in  the  legal  custody  of  an  officer  nnder  an  order  of 
commitment,  the  process  of  commitment  must  be  regular  upon  its 
face,  and  of  such  particular  certainty  as  to  enable  the  officer  holding 
the  person  to  enforce  its  mandates. 

The  bond  and  oath  of  office  of  the  sheriff  could  out  no  figure  in  the 
case,  as  his  authority  was  not  in  question;  and  had  it  so  been,  the 
evidence  would  have  been  original,  and  not  competent  as  rebutting 
testimony.    For  the  same  reason  the  court  erred  in  permitting  to  be 
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read  in  evidenee,  for  the  parpose  of  rebaital,  the  prooeedings  of  the 
board  of  conntj  commissioners,  and  the  bonds  and  oaths  of  offioe  of 
Sprengley  to  show  that  he  had  been  regularly  elected  and  qualified  as 
a  justice  of  the  peace  for  the  years  1870  and  1871.  The  bonds  were 
irregular  in  not  being  signed  by  the  requisite  number  of  sureties,  nor 
approved  as  is  required  by  law.  Section  108  of  the  Civil  Code  re- 
qidres  that,  to  raise  an  issue  upon  an  "allegation  of  any  appoint- 
ment or  authority,"  the  answer  shall  be  verified ;  otherwise  the  allega- 
tion will  be  taken  as  true.  The  verification  of  defendant's 
*322  ^answer  raised  thQ  issue,  and  it  became  necessary  for  plain- 
tiff to  establish  its  case  before  defendant  could  be  required  to 
offer  any  evidence.  The  verification  of  the  answer  destroyed  plain- 
tiff*8  prifna  facie  case,  and  barred  it  from  introducing,  as  rebutting 
testimony,  what  was  necessary  as  original  evidence.  If  plaintiff 
rested  upon  its  supposed  prima  facie  case,  it  was  at  its  peril,  and 
eaunot  be  taken  advantage  of  on  rebuttal,  except  for  good  cause 
8hown»  and'  then  the  evidence  is  put  in  part  of  the  original  case. 

Bbswxb,  J.    This  was  an  action  on  a  forfeited  recognizance,  and  the 
first  question  arises  on  the  overruling  of  a  demurrer  to  the  petition. 
The  petition  alleged  the  arrest  of  the  defendant  Bbeinhart;  his  ex- 
amination before  a  justice;  the  order  requiring  him  to  give  bail;  his 
faQnre  to  do  so ;  the  commitment ;  the  giving  of  the  recognizance  to 
the  officer;  its  acceptance  by  him;  and  the  consequent  release  of  the 
defendant  from  custody;  his  failure  to  appear  at  the  district  court 
for  trial ;  and  the  forfeiture.     It  also  gave  a  copy  of  the  recognisance. 
The  specific  objection  is  that  it  does  not  contain  a  copy  of  the  order 
of  the  court  declaring  a  forfeiture,  nor  does  it  allege  that  such  order 
was  "duly  made."   Neither  of  these  is  necessary.   Section  121  of  the 
CiYil  Code,  upon  which  the  latter  part  of  the  objection  is  based,  refers 
only  to  judgments  and  orders  of  courts  and  officers  of  special  juris- 
diction, and  has  no  application  to  the  orders  and  judgments  of  the 
district  court,  which  is  a  court  of  general  jurisdiction.     Nor  is  the 
forfeiture,  in  any  sense,  "a  part  of  the  written  instrument  which  is 
the  foundation  of  the  cause  of  action."     The  recognizance  is  a  sep- 
arate and  complete  instrument.     The  forfeiture  is  an  independent 
matter,  and  the  evidence  that  the  condition  of  the  recognizance  has 
been  broken.     It  may  be  necessary  to  establish  a  liability  on  the  re- 
cognizance, as  demand  is  necessary  to  establish  a  liability  on  a  note 
payable  on  demand;  but  it  is  no  part  of  the  instrument.     The  de- 
murrer was  properly  overruled. 
*323    *Tbe  answer  contained  a  general  denial,  and  also  a  special 
denial  under  oath,  that  the  justice  before  whom  the  preliminary 
examination  was  had,  and  the  deputy-sheriff  who  took  and  approved 
the  recognizance,  were!  legal  officers.     Upon  the  trial  certain  testi- 
mony was  admitted,  over  the  objection  of  the  plaintiff  in  error,  de- 
fendant below.     To  most  of  the  testimony  tbos  admitted  no  specific 
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ground  of  objeotioD  was  raised.  Under  those  eironmstances  error 
oannot  be  affirmed.  Walker  t.  Armstrong,  2  Kan.  *ld9;  Wilson  t. 
Fuller,  9  Kan.  *176;  Luke  t.  Jolinnycake,  Id.  '511;  MarehaU  v. 
Shibley^,  11  Ean.  "114.  Other  testimony  was  objected  to  on  the 
ground  that,  being  part  of  the  original  case,  it  was  admitted  in  re- 
buttal ;  and  also  because  it  was  received  after  the  testimony  had  once 
been  closed.  Tbese  are  matters  largely  within  the  discretion  of  the 
trial  court,  and,  unless  it  is  apparent  such  diseretion  has  been  abused, 
are  not  grounds  for  reversal.  There  is  here  no  evidence  of  uiy  abuse. 
Laws  1872,  p.-339,  S  1.  These  cover  all  the  matters  of  evidence 
noticed  by  counsel  for  plaintiff  in  error  in  his  brief. 

It  may  also  be  said  that  the  motion  for  a  new  trial  is  based  solely 
upon  the  ground  that  the  findings  of  fact  are  not  supported  by  the 
testimony,  and  that  the  oonolusioQB  of  law  are  conb-ary  to  law. 
Under  tbese  droumstanoes,  it  is  apparent  that  the  rulings  of  the  court 
in  the  admission  of  evidence  must  be  taken  to  be  correct.  Notwith- 
standing this,  we  have  carefully  examined  the  testimony, 'and  see  no 
error  in  the  admission  of  evidence.  As  to  the  finding  of  the  court 
that  the  justice  and  depnty-sheriff  were  legal  officers,  it  is  abundantly 
sustained  by  the  testimony.  As  to  the  justice,  it  appeared  that  be 
was  elected  and  qualified  in  1870,  and  had  continued  to  act  witboat 
objection  ever  since.  It  appeared  also  that  he  was  re-elected  in  1871, 
and  again  in  187S.  The  bond  filed  at  this  last  election  does  notap- 
pear  on  the  face  of  it  to  have  been  approved.  Btill,  under  bis  prior 
election,  he  held  until  hie  successor  was  qualified,  (Const,  art.  S,  §  12,) 
and  hence  was  still  a  justice  <^  jure  as  well  a,sde  facto.  As  to 
'324  the  deputy- sheriff,  it  appeared  that  this  was  during  the  'second 
term  of  the  sheriff  that  the  written  appointment  of  the  deputy 
was  made  and  filed  at  the  commencement  of  the  first  term,  and  no 
other  was  on  file  in  the  office  of  the  county  clerk,  though  the  deputy- 
sheriff  testified  that  at  the  commencement  of  the  second  term  he  re- 
ceived a  written  appointment,  and  filed  it  in  the  county  clerk's  office; 
but  it  also  appeared  that  tbis  party  had  been  regularly  acting  as 
deputy-sheriff  during  both  the  first  and  the  second  term.  Under  those 
circumstances,  it  is  evident  that  he  was  at  least  an  officer  de  facto, 
and  as  such  his  acts  were  binding. 

We  see  no  error  in  the  proceedings,  and  the  judgment  must  be  af- 
firmed. 

(AU  the  justices  cononrring.) 
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N.  B.  Gaknor  and  another  v.  Gokbad  Ebsipb  and  others. 

January  Term»  1875. 

1.  Pleading:    Stating  Same  I>efense  Twice:  Demurrer:  Immaterial 

&ror.  Where  the  same  matter  of  defense  is  twice  alleged  iu  the 
answer*  but  is  stated  as  two  separate  defenses,  and  a  demurrer  is  sus- 
tained to  one  of  said  defenses,  but  the  other  left  unchallenged  by  de- 
murrer, and  the  matter  inquired  into  upon  the  trial»  the  error,  if  any,  is 
immaterial. 

2.  Debtor  and  Creditor :  Contract  of  Debtor  with  Stranger.    Where 

a  debtor  makes  a  contract  with  a  third  party,  by  which  the  latter  agrees 
to  pay  the  debt,  the  creditor  is  not  bound  by  this  contract,  or  under  any 
obligations  to  sue  upon  it,  but  may  proceed  against  the  debtor  the  same 
as  though  no  such  contract  had  been  made. 

ft.  Bqiiity:  Application  of  Securities.  While  equity  win  sometimes  de- 
cree the  onierin  which  two  funds  or  securities  shall  be  applied  to  the  pay* 
ment  of  indebtedness,  it  is  essential  that  it  clearly  appear  tliat  such  de- 
cree will  in  no  manner  trench  upon  or  prejudice  the  rights  or  interests  of 
third  parties. 

4.  Assignment  of  Debt:  Transfer  of  Securities.  While  the  transfer  of 
a  debt  ordinarily  carries  with  it  all  the  securities  therefor^yet  this  is  not 
necessarily  so,  and  may  be  changed  by  stipulation. 

*S25    *Error  from  Sbawnee  district  court. 

Action  by  Conrad  Ereipe,  to  foreclose  a  mortgage  on  twenty 
acres  of  land,  given  by  Gannon  and  wife  to  secure  a  note  for  $962.85, 
giyen  by  said  Cannon  to  C.  &  Q.  Cooper  in  March,  1871,  and  by  them 
transferred  to  said  Kreipe.     The  answer  of  Cannon  and  wife  set  forth 
three  defenses :    Fir  it,  a  general  denial ;  second,  that  plaintiff  was 
not  the  real  party  in  interest,  and  that  George' W.  Spencer  and  Theo- 
dore Ereipe  had  "lifted  and  satisfied"  said  note  ''in  pursuance  of  an 
afiireement  between  said  N.  6.  Cannon  and  said  Bpencer  and  T.  E.;" 
third,  that  Cannon,  at  the  time  said  real-estate  mortgage  was  executed, 
had  given  to  said  C.  &  G.  Cooper  a  chattel  mortgage  to  further  secure 
said  note,  which  chattel  mortgage  was  duly  filed  of  record,  and  still 
owned  and  held  by  said  C.  &  G.  Cooper;  that  in  May,  1872,  said 
Cannon  had  sold  and  delivered  a  portable  saw-mill  to  said  Spencer 
and  T.  E.,  in  part  payment  for  which  they  agreed  to  pay  off  the  note 
and  mortgage  mentioned  in  plaintiff's  petition ;  that  said  Spencer  and 
T.  E.,  in  July,  1873,  "made  arrangements  with  the  plaintiff  to  pur- 
chase the  note  mentioned  in  plaintiff's  petition,  and  to  foreclose  said 
real-estate  mortgage  for  the  benefit  of  said  Spencer  and  T.  E.,"  and 
that  plaintiff  "well  knew  at  the  time  he  sold  said  note  that  said 
Spencer  and  T.  E.  had  purchased  said  saw-mill,  and  in  part  payment 
thereof  had  undertaken  and  promised  to  pay  said  note."   Beply  to 
second  defense,  general  denial.     Demurrer  to  third  defense.    Spencer 
and  T.  E.  were  joined  as  co-defendants,  and  they  also  demurred  to 
said  third  defense.    The  district  court,  at  the  December  term,  1873, 
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sustained  said  demnrrers.     Trial  and  judgment  for  plaintiff,  and 
Cannon  and  wife  bring  the  case  here  on  error. 

Thomas  Ryan  and  J.  P.  Greer,  for  plaintiffs  in  error. 

Martin  d  Case,  for  Conrad  Ereipe,  defendant  in  error. 

FT.  P.  Douthitt,  for  defendants  G.  W.  Spencer  and  T.  Kreipe. 

*326  *Bbewbr,  J.  The  question  in  this  case  arises  on  the  ruling 
of  the  district  court  sustaining  demurrers  to  the  third  defense  in 
the  answer  of  Cannon  and  wife,  the  plaintiffs  in  error.  The  petition 
was  an  ordinary  petition  on  a  note  and  mortgage,  alleging  the  execu- 
tion of  the  note  and  mortgage  to  C.  &  G.  Cooper  &  Co.,  and  an  in- 
dorsement to  plaintiff  before  maturity.  The  third  defense  in  the 
answer  alleged  substantially  that  at  the  time  of  the  execution  of  the 
note  defendant  N.  B.  Gannon  executed  a  chattel  mortgage  on  a  portable 
saw-mill  situate  in  the  same  county  as  the  land  as  additional  security 
therefor,  the  filing  of  the  mortgage,  and  that  the  same  was  "still  held 
and  owned  by  C.  &  G.  Cooper  &  Co."  It  also  alleged  that  subsequently 
thereto  Cannon  sold  and  delivered  said  mill  to  George  W.  Spencer 
and  Theodore  Kreipe,  who  still  have  the  possession  thereof  in  the 
same  county;  that  as  part  consideration  therefor  said  purchasers 
agreed  to  pay  this  note;  that  thereafter  said  Spencer  and  Theodore 
Kreipe  ''made  an  arrangement  with  plaintiff  to  purchase  the  said 
note  and  foreclose  the  said  mortgage  for  the  benefit  of  the  said  Spen- 
cer and  Exeipe;"  that  the  plaintiff  knew  of  the  purchase  of  the  mill 
by  Spencer  and  Theodore  Ereipe,  and  of  their  agreement  to  pay  this 
note  therefor.  There  was  a  prayer  that  said  Spencer  and  Theodore 
Kreipe  might  be  made  parties,  and  brought  into  court,  and  that  on 
decree  the  saw-mill  be  first  sold  to  satisfy  the  note.  To  this  defense 
plaintiff  below,  Conrad  Ereipe,  demurred.  Spencer  and  Theodore 
Ereipe  were  made  parties,  and  they  also  filed  a  demurrer  to  this 
third  defense,  in  Cannon's  answer.  Both  demnrrers  were  sustained. 
Was  there  error  in  this  ? 

The  most  that  can  be  gathered  from  this  defense  is  that  it  alleges 
the  existence  of  two  securities,  or  funds,  for  the  payment  of  this  debt, 
with  an  equity  in  favor  of  the  exhaustion  of  the  other  before  touching 
the  land ;  secondly ,  that  it  alleges  a  contract,  for  a  valid  con- 
"^327  sideration,  by  Spencer  and  Theodore  *Ereipe  to  pay  this  debt; 
and  possibly  a  third  matter,  that  plaintiff  was  not  the  real 
party  in  interest.  So  far  as  this  last  matter  is  concerned,  if  it  were 
fully  and  distinctly  stated,  the  error  in  sustaining  a  demurrer  to  it 
would  have  been  immaterial,  for  the  second  defense,  which  was  nn- 
ohallenged  by  demurrer,  contained  the  same  allegation,  and  it  was  a 
matter  inquired  into  on  the  trial.  So  far  as  the  allegation  of  a  con- 
tract by  Spencer  and  Theodore  Ereipe  to  pay  this  debt  is  concerned, 
though  it  might  disclose  a  contract  for  the  benefit  of  plaintiff,  and 
which  he  could  enforce  if  he  desired,  yet  it  cast  no  obligation  upon 
him  to  sue  upon  or  pay  any  attention  to  ii;  nor  did  it  release  or  affect 
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the  security  of  the  mortgage  on  the  land,  or  the  primary  liability  of 
Cannon  for  the  debt.  There  remains,  therefore,  only  the  first  of  the 
matters  suggested.  It  is  unqnestionably  true  that  equity  will  oft- 
times  interfere  to  direct  the  order  in  which  two  funds  or  securities 
for  the  same  indebtedness  shall  be  exhausted;  as,  for  instance,  where 
a  mortgagor,  having  mortgaged  for  the  same  debt  several  tracts,  there- 
after sells  some  of  them  without  any  stipulation  as  to  the  debt,  equity 
will  direct  a  sale  in  the  inverse  order  of  the  alienation.  So,  where  » 
portion  of  mortgaged  premises  is  sold,  and  the  purchaser,  as  part  o ' 
the  consideration,  assumes  the  payment  of  the  mortgage  debt,  equitj 
may  direct  the  sale  of  the  portion  purchased  before  that  unsold  is 
offered.  Yet  in  these  .cases  it  is  necessary  that  it  clearly  appear  that 
the  rights  and  interests  of  third  parties  will  in  no  manner  be  trenched 
upon  or  prejudiced  by  such  order.  But  the  allegation  here  is  that 
this  chattel  mortgage  was  still  held  and  owned  by  G.  &  G.  Cooper  & 
Co.,  not  that  it  was  held  and  owned  by  plaintiff,  or  by  Spencer  and 
Theodore  Ereipe,  in  whose  interest  and  for  whose  benefit  plaintiff 
was  charged  to  be  acting. 

Now,  while  the  indorsement  of  a  note  carries  with  it  ordinarily  all 
the  sureties  therefor,  yet  this  is  not  necessarily  so,  and  may  be  changed 
by  stipulation.  Noyes  v.  White,  9  Kan.  *640.  Thus,  Cooper  &  Co. 
may  have  held  other  indebtedness  for  which  both  the  real  estate 

and  the  chattel  mortgage  were  securities,  and  on  the  sale  of 
*328    the  note  to  ^plaintiff  may  have  given  him  the  real  estate 

as  security  therefor,  and  kept  the  chattel  mortgage  to  secure 
the  unsold  indebtedness.  Or,  if  they  held  but  the  one  note,  they 
may  have,  by  express  agreement,  withheld  the  chattel  mortgage  from 
plaintiff.  Whatever  may  have  been  the  reason,  the  allegation  is  clear 
that  Cooper  &  Go.  still  held  and  owned  it,  and  equally  clear  that 
plaintiff  had  purchased  for  himself  or  Spencer  and  Theodore  Ereipe 
the  note  and  mortgage  sued  upon.  And  it  does  not  appear  that  the 
order  asked  would  not  trench  upon  the  rights  of  Cooper  &  Co.,  but,  on 
the  contrary,  it  does  appear  that  whatever  rights  and  interests  they 
had,  and  by  the  allegations  they  had  some,  would  be  materially  affected 
thereby, — in  fact,  might  be  entirely  destroyed.  Hence,  it  was  not 
6rror  to  refuse  to  order  the  sale  of  the  saw-mill  first,  and  the  demurrer 
was  properly  sustained.  The  judgment  will  be  affirmed. 
(All  the  justices  concurring.) 
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BoBBKT  H,  Watsok  and  anothar  v.  Jacob  B.  Yoobhhbb  and  anoiber. 

January  Tenn,  1875. 

1.  Homestead  i  Mortgage  to  Secure  Prior  Debt.  Not wtthatan ding  the 
provisions  of  section  4  of  the  homestead  act  (12  U.  H.  St.  'At  Large,  3^3) 
"that  no  lands  acquired  under  the  provisions  of  this  act  shall,  in  any 
event,  become  liable  to  the  satisfaction  of  any  debt  or  debts  contracted 
prior  to  the  issuing  of  the  patent  tberefor, "  if  the  owner  of  a  tract  ac- 
quired under  that  act  execute  a  mortgage  thereon,  to  secure  a  debt  exist- 
ing prior  to  the  issue  of  the  patent,  such  mortgage  is  valid,  and  tanj  he 
enforced  by  a  foreclosure  and  sale  of  the  land.'  - 

3.  Defense:  Iioobes:  Omitting  to  Plead  Defense  before  Judgment. 
If  a  piirty  with  a  perfect  legal  defense  to  a  cause  of  action,  of  which  he 

has  full  linowle<lge,  omits,  when  sued  upon  sueh  cause  of  action  in  a 
court  in  which  the  defense  can  be  pleaded,  to  set  it  up,  and  suffers 
*329  judgment  ♦thereon  to  be  entered  by  default,  he  cannot  thereafter,  with- 
out sliowing  some  valid  excuse  for  such  omission,  avail  himself  of  said 

defense  to  vacate  or  modify  the  judgment,  oi  restrain  ite  collection. 

Error  from  Marshall  distriot  oourt. 

Wateon  and  wife  brooght  injunction  against  Toorheea,  ae  sheriff, 
and  the  St.  Louis  &  Peoria  Plow  Company,  to  restrain  the  sale  of 
certain  real  estate  under  an  order  of  sale  issned  to  Voorheee  upon  a 
foreclosure  judgment  reni^ered  in  favor  of  the  plow  company  against 
the  plaintiffs.  The  district  judge,  on  the  eighteenth  of  May,  1874, 
refused  to  grant  a  temporary  injunction,  and  from  suob  order  of  re- 
fnsal  the  plaintiffs  appeal. 

J,  D.  Brumbaugh,  for  plaintiffs  in  error. 

(7.  A.  Broughton,  for  defendants  in  error. 

Brewer,  3,  This  is  a  proceeding  to  review  an  order  of  the  judge 
of  the  Twelfth  district,  refusing  to  grant  a  preliminary  injunction. 
The  facta,  as  they  appear  in  the  petition,  are  that  Bobert  H,  Watson 
and  wife,  on  the  twenty-second  of  September,  1872,  executed  a  mort- 
gage upon  a  certain  tract  of  land  to  secure  a  certain  note  of  even  date 
given  for  the  purchase  of  a  wagon.  The  land  mortgaged  was  acquired 
by  Watson  under  the  homestead  act.  The  application  therefor  was 
made  September  18,  1866,  and  the  £nal  receipt  given  September 
19, 1872,  three  days  before  the  execution  of  the  note  and  mortgage. 
The  patent,  however,  was  not  dated  or  issued  antil  the  twentieth  uf 
March,  1873,  some  months  thereafter.  The  note  was  not  paid  at 
maturity.  Snit  was  commenced,  personal  service  had,  default  made, 
decree  entered,  and  order  of  sale  issned  to  the  sheriff,  who  was  pro- 

'Bee  Randal  v.  Elder,  12  Ean.  *257,  and  note. 
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ceeding  to  sell  the  land.  Was  there  error  in  ref  osing  to  restrain  the 
sale?  Section  4  of  the  homestead  act  (12  U.  S.  St*  at  Largest  ^93) 
provides  "that  no  lands  acquired  under  the  provisions  of  this  act  shall, 

in  any  event,  become  liable  to  the  satisfaction  of  any  debt  or 
^330    debts  ^contracted  prior  to  the  issuing  of  the  patent  therefor;" 

and  it  is  argued  that  this  debt  was  contracted  before  the  issue 
of  the  patent,  and  that,  therefore,  the  land  could  not  be  subjected  to 
its  payment.  On  the  other  hand,  it  is  insisted  that  congress  has  not 
the  power  to  attach  any  such  condition  to  the  title ;  that  when  the  title 
passes  from  the  general  government  it  becomes  wholly  subjected  to 
the  laws  of  the  state,  which  control,  not  only  the  manner  and  con- 
ditions of  voluntary  transfer,  and  the  casting  of  descent,  but  also  the 
conditions  of  judicial  sale  and  forced  alienation.  County  of  Miami  v. 
Braokenridge,  12  Kan.  *117;  Miller  v.  Litle,  47  Gal.  348.  In  this 
last  ease  the  power  of  congress  was  afSitned,  though  by  a  divided 
court. 

We  deem  it  unnecessary  to  examine  this  question,  for,  conceding 
the  power,  it  does  not  seem  to  us  that  congress  intended  by  this  act 
to  place  any  restriction  on  the  owner's  control  of  the  land.  The 
limitation  was  on  the  creditor,  and  not  upon  the  debtor.  While  the 
land  might  not  be  taken  from  him  against  his  will,  for  the  satisfac- 
tion of  past  indebtedness,  yet  he  was  not  prohibited  from  appropriate 
iofi;  it,  if  he  desired,  therefor.  He  might  convey  it  as  freely  as  any  other 
land,  and  for  such  consideration  as  satisfied  him.  His  deed  passed 
a  good  title,  and  he  could  not  thereafter  avoid  that  deed  by  showing 
that  the  only  consideration  therefor  was  past  indebtedness.  And  if 
he  conld  convey  absolutely,  so  he  could  conditionally.  He  could  use 
the  land  as  security.  He  was  in  nowise  limited  or  restricted  in  his 
power  of  disposing  of  the  property.  Now,  in  this  case,  the  land  is 
not  tak§n  in  execution  because  of  the  debt  simply,  but  because  the 
owners  voluntarily  appropriated  it  to  the  payment  of  such  debt.  Hav- 
ing once  appropriated  it  for  that  purpose,  they  may  not  thereafter 
deny  such  appropriation.  The  supreme  court  of  Iowa  have  had  this 
question  before  them,  and  reached  the  same  result.  Nycum  v.  Mc- 
Allister, 33  Iowa,  374.  The  California  case  above  cited  was  a  case 
of  simple  debt,  and  without  any  mortgage  or  voluntary  appropriation 
of  the  land. 

Probably  another  and  entirely  sufficient  reason  might  also 
*3dl    *be  given  for  affirming  the  ruling  of  the  district  judge.     The 

plaintiffs  have  had  their  day  in  court.  They  knew  then  of 
this  defense  as  fully  as  they  do  now,  yet  they  failed  to  set  it  up.  No  ex- 
cuse is  given — ^no  reason  shown — why  they  did  not  make  their  de- 
fense in  the  foreclosure  suit.  They  probably  had  no  defense  to  the 
note,  but  if  their  present  claim  in  reference  to  the  land,  and  its  free- 
dom from  liability  for  this  debt,  is  a  good  one,  they  could  have  set  it 
up  in  that  suit,  and  thereby  prevented  a  decree  of  foreclosure.  There 
is  no  reason  why  they  should  have  two  opportunities  of  interposing 
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the  same  defense,  especially  vhen  it  is  one  so  otterly  void  of  eqnitjr. 
Elder  t.  Bank  of  Lawrence,  13  Kan.  *242. 


The  judgment  will  be  affirmed. 
(All  the  justicea  oonourhng.) 
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Eksbji  Eiobt  and  another  v.  Aybbb  and  another. 

JanuHrr  lenn,  1875. 

1.  Judge  Fro  Tern. :  Authority  to  Sit,  when  to  be  Qneationad.  Where 
an  action  is  tried  in  the  district  court  beforea  judgepro  (em.,  and&o 
qnestifln  is  there  raised  as  to  the  power  or  authority  of  such  Judge  pro 
tern,  to  hear  and  deteimiDa  the  case,  but  all  the  parties  consent  thereto. 
Ae2d,  that  such  queetion  cannot  be  raised  for  the  Brat  time  In  the  supreme 
court.' 

S.  Pleadings:  Trial;  Answer:  Bepl;:  Waiver.  Where  two  plaiatiffB, 
having  separate  rights  and  interests,  commence  an  action  to  set  aside  a 
deed  of  assignment  made  for  the  benefit  of  creditors,  on  the  ground  that 
the  assignment  was  fraudulent  and  void;  and  the  defendants  answer 
that  one  of  the  plaintiffs,  with  a  full  knowledge  of  all  the  facts,  acqui- 
esced in  and  became  a  party  to  said  assignment,  and  instructed  and  en- 
couraged the  assignee  to  proceed  under  the  assignment,  and  sell  the  prop- 
erty, etc. ;  and  neither  of  the  plaintiffs  replied  to  said  answer;  and  the 
defendants  on  the  trial  objected  to  the  introduction  of  evidence  because 
of  the  condition  of  the  pleadings,  and  asked  for  Judgment  in  their  favor 
on  the  papers  In  the  caoe;  and  the  court  overruled  the  objection  and 

*S32  motion,  and  afterwards  rendered  judgment  *against  the  defendants 
and  In  favorof  both  of  the  plaintiffs:  }ield,  that  a  reply  was  necessary 
as  to  the  plaintiff,  who,  it  was  alleged,  liad  acquiesced  in  said  assign- 
ment, and  that  the  defendants  did  not  waive  a  reply  by  proceeding  witli 
the  trial  without  one. 

8.  Aasignment  for  Benefit  of  Creditors;  Fraud:  Review  of  Testi- 
mony. Where  one  nf  the  Issues  of  fact  tried  in  the  court  below  wfis 
whether  a  certain  assignment  In  trust  for  the  benefit  of  creditors  was 
fraudulent  or  not;  and  there  was  some  evidence  tending  to  show  that  it 
was  fraudulent,  and  sufficient,  if  uncontradicted  and  unexplained,  to  au- 
thorize a  court  to  infer  fraud ;  and  the  court  below  before  whom  the  ac- 
tion was  tried  found  that  the  assignment  was  fraudulent:  held,  in  such 
a  case,  that  the  supreme  court  will  not  retry  the  case  upon  the  facts,  for 
the  purpose  of  determining  whether  the  district  court  erred  in  its  find- 

■  The  regular  lodge  of  the  district  court  havingbeen  of  counsel  in  several  cuas. 
sad  therefore  disquallfled  to  alt  in  the  trial  thereof,  on  motion  of  a  member  of 
the  bar,  a  pro  tem.  judge  was  elected.  Neither  counsel  nor  client  in  hit  esse  »p- 
pears  by  the  record  to  have  participated  in  snch  election,  or  to  have  been  pre»«at 
or  consented  thereto.  Held,  that  an  application  for  a  change  of  the  place  of  trial 
to  another  district  was  not  too  late  when  made  at  the  time  the  case  was  called  for 
trial  by  the  pro  tern,  judge.  Hegwer  v.  Kiff,  81  Kan.  036;  8.  0.  8  Pac.  Rep.  SOS, 
See,  also,  Id  re  Watson,  30  Eaa.  TM;  S.  C.  1  Pac.  Rep.  770. 
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logs  of  fact  or  not,  but  will  examine  the  case  merely  for  the  purpose  of 
determining  whether  the  district  court  committed  any  error  of  law  or 

4. :  Badges  of  Fraud.    Certain  acts  and  proceedings  designated  as 

evidence  that  the  assignment  was  fraudalent.' 

Error  from  Labette  district  coart. 

Higby,  a  grocer,  doing  business  at  the  city  of  Ghetopa,  on  the  thir- 
teenth of  November,  1872,  made  assignment  to  D.  J.  Doolen  of  '*all 
the  lands,  and  all  the  personal  property,  of  every  name  and  nature 
whatsoever,"  belonging  to  said  Higby.  Said  assignment  was  speci- 
fied in  the  deed  to  be  made  "upon  the  following  trast,  viz. :  To  take 
possession  of  said  lands  and  personal  property,  and  sell  the  said  lands 
and  personal  property  upon  such  terms  as  in  his  judgment  may  ap- 
pear best  for  all  parties  concerned ;  and  hold  the  proceeds  of  all  sales 
for  distribution  among  all  the  creditors  of  the  said  party  of  the  first 
part  in  accordance  with  such  orders  as  may  be  given  by  all  of  the  cred- 
itors, or  the  district  court'  of  the  county  of  Labette;  and  shall,  after 
final  settlement  and  distribution  be  made,  and  all  reasonable  expenses, 
rents,  taxes,  assessments,  commissions,  and  allowances  are  paid,  re- 
turn any  surplus  that  may  be  of  the  proceeds  of  the  sales  of  the  as- 
signed property  to  the  party  of  the  first  part,  or  his  assigns;  and  also 
reconvey  and  reassign  to  him  or  them  anj  real  or  personal  property 
remaining  unsold." 

Ayres  and  Martin,  each  claiming  to  be  a  judgment  creditor  of 
Higby,  commenced  an  action  against  Higby  and  Doolen,  "on 
*383  behalf  of  themselves  and  all  of  the  judgment  creditors  *of  said 
Higby/'  to  set  aside  said  deed  of  assignment,  claiming  that  it 
was  executed  to  hinder,  delay,  and  defraud  Higby's  creditors,  and 
was  therefore  void.  The  petition  prayed  that  a  receiver  might  be  ap- 
pointed, and  that  defendants  be  enjoined  from  selling  or  disposing 
of  any  of  the  assigned  property,  etc.  The  action  was  tried  at  the 
Wy  term,  1873,  of  the  district  court. 

The  record  shows  that  "the  judge  of  said  district  court  being  en- 
Rftged  in  the  trial  of  a  cause,  and  there  being  no  statutory  provisions 
disqualifying  him  from  presiding  at  the  trial  of  this  cause,  the  par- 
ties consented  to  the  trial  of  the  issues  joined  herein  before  H.  G.  W., 
^pro  tern,  judge."  The  case  was  tried  before  said  judge  ^ro  teni., 
without  a  jury.  The  court  found,  as  facts,  that  Ayres  had  recovered 
&  judgment  against  Higby  for  $243.39,  and  costs;  that  Martin  had  re- 
covered a  judgment  against  Higby  for  $805.19,  and  costs;  that  said 
parties  had  issned  writs  of  execution  on  said  judgments  before  the 

'See  the  full  notes  of  cases,  on  assignments  for  the  benefit  of  creditors,  to  £z 
pane  Hopkhu,  9  N.  £.  Rep.  590;  Auley  v.  Ostermann,  25  N.  W.  Rep.  602;  also 
%Ber  T.  Heayenrich,  5  Ean.  198,  and  note. 

||A3  to  fraudulent  conveyances,  see  full  notes  to  Knight  v.  Kidder,  1  Atl.  Rep. 
i<»;  Zoellcr  v.  Riley,  2  N.  E.  Rep  892;  Lewin  v.  Hopping,  8  Pac.  Rep.  76;  State 
T.  Wallace.  24  N.  W.  Rep.  610. 
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thirteenth  of  November,  1872,  and  that  said  writs  had  beeo  retarned 
miBRtisfied;  that  Higby,  on  said  thirteenth  of  November,  had  aa- 
signed  all  his  property,  real  and  personal,  to  said  Doolen  by  deed  o( 
assignment  of  that  date ;  that  Doolea  had  disposed  of  a  large  amount 
of  the  assigned  property,  "and  now  holds  the  net  proceeds  thereof, 
over  and  above  all  expenses,  to  the  amount  of  $1,10U  in  ready  money, 
and  also  holds  other  assigned  and  real  and  personal  property  to  the 
amount  of  $500  or  more;"  that  there  vas  no  actual  and  continued 
change  of  possession  of  the  assigned  property;  that  said  deed  of  as- 
signment is  illegal,  fraudulent,  and  void,  eto. 

Judgment  was  given  in  accordance  with  findings,  and  it  was  ad- 
judged "that  defendant  Doolen  holds  the  proceeds  of  such  assigned 
property  in  trust  for  plaintiffs,  as  judgment  creditors  of  said  Highy, 
and  that  they  have  a  lien  in  equity  thereon  for  the  satisfaction  of 
their  respective  judgments,  interest,  and  ooets;  and  that  the  defend- 
ant Doolen,  as  such  assignee  as  aforesaid,  pay  to  plaintiff  Alexander 
H.  Ayres  the  sum  of  f  343.34,  and  interest  thereon  at  12  per 
"334  cent,  per  annum  from  the  date  of  'the  recovery  of  his  judg- 
ment against  said  Higby;  and  that  said  Doolen,  as  such  as- 
signee, pay  to  plaintiff  Gilbert  Martin  the  sum  of  $805.19,  and  in- 
terest thereon  at  the  rate  of  10  per  cent,  per  annum  from  the  date 
of  the  recovery  of  bis  judgment  against  said  Higby,"  etc. 

From  this  decree  defendants  Higby  and  Doolen  appeal. 

F.  A.  Bfttis,  for  plaintiffs  in  error. 

Consent  cannot  give  jurisdiction.  The  court  must  be  constitnted 
and  authorized  by  law.  Dicks  v.  Hatch,  10  Iowa,  3S0.  The  judge 
canuot  delegate  his  powers,  even  though  the  parties  consent.  Win- 
chester V.  Ayres,  4  G.  Greene,  104;  Petty  v.  Durall,  Id.  120;  State 
y.  Cure,  7  Iowa,  481.  The  record  shows  af&rmatively  that  the  dis 
triet  judge  dejure  was  present,  and  in  no  manner  disqualified  to  sit 
in  the  case.  The  constitution  only  requires  the  legislature  to  make 
provision  for  the  election  of  a  pro  tern,  judge  in  cases  where  the  judge 
de  jure  is  absent,  or  otherwise  unable  or  disqualified  to  sit  in  any 
case;  and  tlie  legislature  has  provided  that  a  judge  pro  teia.  may  be 
selected  when  the  judge  is  sick,  absent,  or  interested;  and  in  an; 
suck  case  (and  such  case  only)  the  parties  may  agree  on  a  pro  tern. 
judge. 

Judgment  should  have  been  given  foi;  defendants  on  the  pleadins;s. 
The  answer  alleges  that  Martin,  with  a  full  knowledge  of  the  facte, 
assented  to  the  act  of  aBsignment.  This  is  undenied,  and  is  a  good 
defense.  Eager  t.  Com.,  4  Mass.  183 ;  Sebor  v.  Armstrong,  Id.  206; 
Bond  V.  Famham,  5  Mass.  174.  And  the  answer  alleged  that  Ayres' 
judgment  was  against  True  as  principal,  and  Higby  as  surety,  and 
that  True  had  ample  property  to  satisfy  the  judgment  within  reach 
of  the  process  of  the  court.  This  was  neither  denied  nor  avoided, 
and  was  a  good  defense.  Civil  Code,  §  470.  The  evidence  in  this 
case  indicates  the  whole  transaction  of  bringing  this  suit  to  have  been 
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a  champerioaa  specalation,  as  vide  the  testimony  of  Fox,  which  we 
quote  entire :  ''I  am  the  partner  of  A.  H.  Ajres.  Martin  sold  us  the 
Higby  note,  and  ordered  us  to  collect  it  in  his  name,  and  we  were  by 
agreement  to  pay  him  fifty  per  cent,  of  what  was  realized." 
*335  The  deed  of  assignment  was  not  void  upon  its  face.  It  *con- 
tains  every  element  necessary  to  carry  oat  the  letter  and  spirit 
of  the  law,  and  not  one  word  to  indicate  a  fraadnlent  intent  in  the 
maker.  Such  an  assignment  is  not  per  ae  void.  Case  v.  IngersoU, 
7  Kan.  *367.  The  deed  from  Higby  to  Doolen  is  without  any  of  the  ob- 
jectionable features  which  were  prominent  in  the  assignment  of  John- 
son to  Case,  and  yet,  with  reference  to  the  latter  assignment,  the  su- 
preme court  held  this  language:  ''There  was  some  evidence  on  the 
face  of  this  instrument  tending  to  show  that  it  was  executed  for  the 
parpose  of  defrauding  Johnson's  creditors,  but  probably  not  enough 
to  prove  said  fact,  or  to  render  the  instrument  void  for  that  reason." 
Johnson  V.  Laughlin,  7  £an.  *361. 

The  findings  that  there  was  no  actual  and  continued  chango  of 
possession,  and  that  the  assignment  deed  was  fraudulent  and  void,  are 
not  sustained  by  the  evidence. 

Ayres  dt  Fox^  for  defendants  in  error. 

There  does  not  seem  to  be  any  question  as  to  the  jurisdiction  of  the 
pro  tern,  judge,  or  the  regularity  of  the  judgment  on  his  decision.  The 
language  of  the  statute  is  unequivocal,  and  there  is  no  office  for  con- 
struction. "The  parties  in  any  case  may  select  a  judge  to  sit  in  such 
case."  Gen.  St.  o.  28,  §  6 ;  Brainard  v.  Jones,  11  How.  Pr.  669,  571. 
Bat  if  we  should  be  mistaken  in  the  meaning  of  the  words  "any  case," 
still  the  person  chosen  was  a  judge  de  facto,  and  the  judgment  is  free 
from  error.  In  re  Boyle,  9  Wis.  264;  Beach  v.  Beckwith,  18  Wis.  21  ; 
Dinsmore  V.  Smith,  17  Wis.  20;  Bacon  v.  Bickwell,  Id.  524. 

Plaintiffs  in  error  "objected  to  the  introduction  of  any  testimony, 
and  moved  for  judgment  on  the  papers."  Upon  what  grounds? 
None  were  assigned.  True,  the  case  recites,  as  matter  of  history, 
that  no  reply  had  been  filed,  but  not  that  the  objecting  party  called 
the  attention  of  the  court  to  the  fact,  or  even  then  knew  it.  There 
was  no  determination  of  the  court  upon  the  lumped  question  whether 
the  plaintiffs  in  error  were  entitled  to  a  general  judgment  for  lack  of 
ft  reply.  Had  even  that  general  question  been  raised,  defendants  in 
error  might  have  obtained  leave  to  reply,  and  it  is  now  too 
*8d6  *late  to  raise  the  question.  Wilson  v.  Fuller,  9  Ran.  '''179; 
Williams  v.  Hayes,  20  N.  Y.  68 ;  2  Till.  &  S.  Pr.  602. 

The  objection  that  no  reply  was  filed  suggests  the  question,  was  a 
reply  necessary?  Proofs  were  entered  into  by  the  parties  before  the 
coart,  which  shows  that  it  was  the  understanding  of  all  parties  that 
no  reply  was  necessary;  and  plaintiffs  cannot  now  take  the  ground  that 
there  were  material  allegations  in  the  answer  that  were  admitted. 
It  is,  moreover,  the  duty  of  this  court  to  construe  the  objection  to  be 
groanded  on  the  claim  that  a  reply  is  necessary  in  all  cases,  because 
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the  allegation  in  the  answer  of  Kssent  by  If  artin  to  tfae  aeaigumeDt 
was  proven  to  be  unfonnded,  and  was  rightfully  overthrown  by  the 
court  below  on  the  proofs.     Williame  t.  Hayes,  20  N.  Y.  58,  61. 

But  if  it  can  be  said  that  the  lack  of  a  reply  was  assigned  as  the 
ground  of  the  motion,  and  that  saeh  groand  was  sufficiently  specific, 
the  ruling  below  was  stilt  proper,  because  the  ground  was  too  broad. 
It  went  to  both  defendants,  while  aa  to  defendant  Ayres,  at  least,  the 
answer,  on  mere  inspection,  oontains  no  new  matter,  well  pleaded,— 
material, — but  merely  conclusions  of  law  and  of  fact. 

The  finding  that  the  asBignment  is  illegal  and  void  on  its  face  as 
against  the  defendants  is  sound.  The  assignor  did  not  declare  and  fit 
the  uses  to  which  the  assignee  should  apply  the  fund,  and  no  cred- 
itor could  enforce  any  payment  thereunder.  By  the  clear  effect  of 
the  assignment  the  assignee  oould  keep  the  proceeds  in  perpetaity. 
The  tnatrument  did  not  devote  the  property  to  the  payment  of  cred- 
itors "in  proportion  to  their  respective  claims,"  hot  the  assignment 
provides  that  any  distribution  may  be  made  which  all  the  creditors, 
or  the  district  court,  may  choose  to  order,  which  may  be  neither  fair 
nor  equitable.  Much  less  does  it  secure  a  pro  rata  distribntion,  the 
only  one  which  is  legal. 

The  assignment  on  its  face  must  delay,  hinder,  and  defraud  the 
creditors;  for  the  property  was  placed  beyond  their  control  until 
such  time  as  all  the  creditors  or  the  district  court  should  order  dis- 
tribution and  fix  the  sale.  The  lack  of  change  of  possession 
*337  of  the  property  is  evidence  of  such  trust  'reserved.  Christy 
V.  Scott,  14  How.  289;  Adams  v.  Davidson,  10  N.  Y.  309, 
313,  The  finding  of  no  actual  change  of  possession,  and  bad  faith,  is 
not  only  sustained  by  clear  evidence,  but  by  the  undisputed  proof  of 
the  facts. 

Valentine:,  J.  The  laws  of  Eansas  provide  for  such  an  officer  as 
a  judge  pro  tern,  of  the  district  court.  Const,  art.  3,  §  20;  Geu.  St. 
304,  §§  4  to  8.  And  hence,  whenever  it  appears  from  the  record  of 
a  case  that  the  action  was  tried  before  such  a  judge,  it  will  be  pre- 
sumed, in  the  absence  of  anything  to  the  contrary,  that  such  judge 
had  the  requisite  authority  to  hear  and  determine  the  case.  The  dis- 
trict court  of  Kansas  being  a  court  of  general  and  superior  jarisdtc- 
tion,  all  presumptions,  in  the  absence  of  anything  to  the  contrary, 
must  not  only  be  that  the  court  acted  within  the  scope  of  its  juris- 
diction, but  that  it  acted  regularly  and  legally.  And  a  judge  jiro  tent, 
of  such  a  conrt  being  as  much  a  judge  of  the  court  for  the  time  being 
as  the  regular  judge,  all  presumptions,  in  the  absence  of  anything  to 
the  contrary,  must  be  in  favor  of  his  anthority,  and  in  favor  of  the 
regularity  and  validity  of  bis  proceedings.  Whenever  his  authority 
has  been  duly  recognized,  as  in  this  case,  by  the  regular  judge,  the 
clerk,  the  sherifi,  the  attorneys,  the  parties  to  the  suit,  and  others,  it 
would  hardly  seem  proper  to  allow  his  authority  to  be  questioned  for 
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the  first  time  in  this  ooart.  This  case  was  tried  before  a  judge  pro 
tern.  Bat  whether  soch  jadge  was  duly  elected  aod  qualified  does  not 
appear.  It  does  appear,  however,  that  all  the  parties  consented  to 
try  the  case  before  him.  It  also  appears  that  there  were  ''no  statu- 
tory provisions  disqualifying  the  regular  jadge  from  presiding  at  the 
trial."  From  this  we  suppose  that  the  regular  judge  was  not  sick, 
absent,  interested,  related  to  either  of  the  parties,  or  otherwise  dis- 
qualified from  hearing  and  determining  the  case.  But  suppose  the 
regular  judge  was  present,  and  competent  to  hear  and  determine  the 

case,  still  be  did  not  do  it,  but  allowed  a  judge  pro  tern,  to  do 
*338    so.     The  ^district  court  was  in  session.     No  question  is  raised 

as  to  the  jurisdiction  of  the  court  over  the  subject-matter  of 
the  action  and  the  parties  to  the  suit.  The  case  came  regularly  on 
for  trial.  A  judge  j!?ra  tern,  tried  it.  The  constitution  and  laws  re- 
cognize such  an  officer;  and  whether  this  judge  pro  tern,  was  regu- 
larly and  legally  filling  the  office  or  not,  still  he  did  fill  the  office,  and 
was  therefore  an  officer  de  facto,  and  his  acts  are  therefore  not  void, 
but,  hke  the  acts  and  proceedings  of  all  other  officers  de  facto,  are 
Talid  and  binding.  Of  course,  his  proceedings  could  not  be  attacked 
collaterally.  But  attempt  is  now  made  to  attack  them  directly  by 
petition  in  error.  This  may  be  done  where  the  question  was  raised 
in  the  court  below,  and  proper  exceptions  taken.  But,  unfortunately 
for  the  plaintiffs  in  error,  the  question  was  not  raised  in  the  court  be- 
low. Neither  party  objected  to  trying  this  case  before  said  pro  tern. 
judge,  but  all  the  parties  consented  thereto.  The  question  of  whether 
said  pro  tern,  judge  could  legally  try  this  case  is  now  raised  for  the 
first  tioie  in  this  court,  and  we  think  the  question  is  raised  too  late. 
See  Hunter's  Adm'r  v.  Ferguson's  Adm'r,  13  Kan.  *462,  *473,  and 
cases  there  cited. 

This  was  an  action  to  set  aside  a  deed  of  assignment,  made  for  the 
benefit  of  creditors,  on  the  ground  that  the  assignment  was  fraudulent 
and  void.  The  plaintiffs  had  separate  rights  and  interests,  and  not 
joint  interests.  The  defendants  answered  that  the  plaintiff  Martin, 
with  a  full  knowledge  of  all  the  facts,  acquiesced  in,  and  became  a 
party  to,  said  assignment,  and  instructed  and  encouraged  the  assignee 
to  proceed  under  the  assignment,  and  sell  the  property,  etc.  There 
was  no  reply  filed  to  this  answer,  and  there  was  nothing  in  the  case 
which  tended  to  show  that  the  defendants  waived  a  reply.  On  the 
contrary,  it  seems  that  they  twice  objected  to  the  introduction  of  evi- 
dence because  of  the  condition  of  the  pleadings ;  and  they  also  asked 
for  a  judgment  in  their  favor  upon  the  papers  in  the  case.     It  is  true, 

the  objection  to  the  evidence  went  to  both  of  the  plaintiffs, 
*339    while  it  could  properly  apply  to  only  *one  of  them.     But  still 

it  shows  that  the  defendants  did  not  intend  to  waive  a  reply. 
Where  a  reply  is  necessary,  as  it  was  in  this  case,  and  none  has  been 
filed,  it  must  appoar  affirmatively  from  the  conduct  of  the  defendants 
that  the  reply  has  been  waived,  or  the  court  must  take  all  the  allega- 
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tions  of  new  matter  contained  in  the  answer  as  true.  Where  the  de- 
fendants go  to  trial,  and  proceed  with  the  trial  in  all  respects  as 
though  a  reply  had  been  filed,  such  conduct  on  their  part  will  author- 
ize the  court  and  the  other  party  to  consider  that  the  defendants  have 
waived  a  reply.  But  that  is  not  the  case.  The  evidence  in  this  case 
failed  to  show  that  Martin  acquiesced  in  said  assignment  with  a  full 
knowledge  of  all  the  facts.  But  still  as  such  was  so  alleged  by  the 
defendants,  and  not  denied  by  the  plaintiffs,  we  must  take  it  that  such 
was  the  fact. 

The  answer  does  not  allege,  as  is  claimed  by  the  plaintiflfs  in  error, 
that  the  Ayres  judgment  was  rendered  against  True  as  principal,  and 
Higby  as  surety.  The  answer  merely  alleges  that  the  judgment  was 
rendered  upon  a  promissory  note,  on  which  note  True  was  principal 
and  Higby  was  surety.  The  answer  does  not  state  or  show  how  the 
judgment  was  rendered,  and  there  was  no  evidence  upon  the  subject. 
With  reference  to  such  judgments,  see  Bose  v.  Madden,  1  Ean.  *445; 
Foints  V.  Jacobia,  12  Ean.  "^50.  No  question  of  champerty  was  raised 
in  the  court  below.  Such  question  is  not  in  this  case.  It  is  imma- 
terial whether  the  court  below  erred  or  not  as  to  the  amount  of  money 
which  Doolen  had  received  from  the  sale  of  Higby's  property.  We 
must  reverse  the  judgment  as  to  Martin,  and  there  was  certainly  more 
than  enough  to  pay  Ayres. 

We  hardly  think  that  the  deed  of  assignment  was  void  upon  its  face; 
but,  as  we  view  the  case,  it  is  not  necessary  to  decide  that  question 
now,  and  we  therefore  do  not  wish  to  be  understood  as  deciding  it.  It 
is  also  claimed  that  the  assignmenit  was  fraudulent  in  fact,  and  there- 
fore void  in  law.  It  is  claimed  that  the  assignment  was  made 
*340  for  the  purpose  of  hindering,  delaying,  *and  defrauding  EUgby's 
creditors,  and  especially  the  plaintiffs,  who  were  judgment 
creditors  of  Higby.  The  court  below  finds  this  to  be  true.  .  And  while 
it  is  at  least  doubtful  whether  this  finding  is  correct,  yet  there  was 
some  evidence  to  sustain  the  finding,  and  enough,  under  the  rules  of 
practice  to  which  this  court  has  always  adhered,  to  uphold  the  judg- 
ment rendered  thereon.  If  the  court  below  erred,  as  perhaps  it  did.  in 
making  this  finding,  the  error  was  one  of  fact,  and  not  one  of  law.  And 
as  this  court  cannot  retry  the  case  upon  the  facts,  but  can  only  de- 
cide such  questions  of  law  as  may  be  involved  in  the  case,  we  cannot 
reverse  the  decision  of  the  court  below  merely  because  it  erred  in  its 
findings  of  facts,  provided,  of  course,  that  there  was  sufficient  evi- 
dence introduced  from  which,  if  such  evidence  were  uncontradicted 
and  unexplained,  a  court  might  reasonably  infer  what  is  contained  in 
its  findings.  If  there  had  been  no  evidence  to  sustain  the  findings, 
or  any  one  of  the  findings,  then  we  might  reverse  the  judgment  of  the 
court  below  for  that  reason;  for  then  the  question  would  be  purely 
one  of  law. 

Some  of  the  evidence  which  tends  to  show  that  said  assignment 
was  in  fact  fraudulent  is  as  follows :     (1)  Under  the  provisions  of 
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the  deed  of  assignment  tbe  proceeds  of  the  sale  of  the  property  as- 
signed conld  be  distribated  among  the  Creditors  only,  by  and  in  ac- 
cordance with  the  orders  of  all  the  creditors  or  tbe  district  court.  This 
might  cause  delay  and  injustice.  The  assignee  should  allow  all  just 
and  legal  claims,  and  pay  as  much  as  he  could  on  them,  without 
waiting  for  the  orders  of  aU  the  creditors  or  the  district  court.  See 
Geu.  St.  c.  6,  §§  21,  24,  35.  One  oreditorhas  no  right  to  determine 
how  mnch  is  due  to  another  creditor,  or  when  it  should  be  paid.  (2) 
It  would  seem,  from  another  provision  of  the  deed  of  assignment,  that 
the  assignor  contemplated  that  there  would  be  a  surplus  of  his  estate 
left  after  paying  all  his  debts,  and  there  was  no  evidence  introduced 
that  would  tend  to  show  otherwise.  Now,  it  is  generally  fraudulent 
for  a  person  who  can  pay  all  his  debts  to  make  an  assignment. 
*U1  Seibert  v.  Thompson,  8  Kan.  *69 ;  Burrill,  *ABsignm.  190.  All 
assignments  in  trust  for  creditors  tend  to  hinder  and  delay 
BQoh  creditors,  and  cannot,  as  a  rule,  be  sustained  unless  the  assignor 
is  insolvent.  (8)  The  assignor  in  this  case  was  a  grocer,  and  the 
business  was  carried  on  in  the  same  place  and  in  the  same  manner 
after  the  assignment  that  it  was  before.  The  assignor  continued  to 
reside  in  a  part  of  the  same  house  where  the  grocery  was  kept.  He 
was  sometimes  in  the  grocery  and  behind  the  counter,  and  also  sold 
goods.  The  same  clerks  remained  in  the  store,  one  of  whom  seems  to 
have  been  a  sister  of  the  assignor.  The  signs  remained  the  same. 
The  assignor's  name  still  remained  on  all  the  boxes,  casks,  etc.,  and 
the  name  ^^E.  Higby,  Grocer/*  still  remained  on  the  delivery  wagon. 
There  was  really  no  apparent  change  in  the  business.  There  was 
some  evidence  about  two  different  inventories  of  the  property  which 
we  do  not  precisely  understand,  but  it  is  claimed  by  the  defendants 
in  error  that  such  evidence  indicated  fraud. 

There  are  some  questions  in  this  case  which  counsel  have  not  chosen 
to  raise,  and  therefore  we  have  purposely  avoided  saying  anything 
about  them.  We,  however,  desire  that  it  be  distinctly  understood 
that  we  have  decided  no  questions  in  this  ease  except  such  as  are  men- 
tioned in  this  opinion. 

The  judgment  of  the  court  below  will  be  affirmed  as  to  the  defend- 
ant in  error  Alexander  H.  Ayres ;  and  it  will  be  reversed  as  to  the 
other  defendant  in  error,  Gilbert  Martin.  The  cause  will  be  remanded 
for  further  proceedings  as  between  the  plaintiff  in  error  and  Gilbert 
Martin. 

(All  the  joflticeB  ooneorring.) 


i 


264  KANSAS  REPOBm 

*343  *J0HM   BbaMDOH   v.  MaHT   AnR    fiSAHDOH. 

January  Term,  1875. 

I.  Homestead:  Divoroe.  Upon  (^I'auting  a  divorce,  whether  on  accouDtol 
the  fault  of  the  wife  or  the  husband,  the  court  baa  power  to  award  tc 
her  the  possession  of  the  homestead.' 

3.  DiToroe:  Party  In  Fault:  Coatody  of  Children.  When  the  record 
shows  that  a  divorce  was  granted  on  account  of  the  habitual  drunkeD- 
ness  of  the  wife,  this  court  cannot  hold  that  it  was  error  to  give  to  bei 
the  care  and  custody  of  two  infant  children,  in  the  absence  of  ani 
showing  that  the  husband  was  a  suitable  person  to  have  such  care  anil 
custody.* 

Error  from  Leavenworth  diatrict  court. 

The  case  ia  stated  io  the  opinion. 

F.  P.  Fitzwilliam,  for  plaintiff. 

The  court  could  not  lawfully  decree  possession  of  the  hoTtietteaA 
to  defendant  during  her  natural  life,  and  require  plaintiff  to  vacatf 
it.  The  marriage  was  dissolved,  and  all  rights  and  obligations  de- 
pendent on  the  existence  of  the  marriage  relation  became  extinguished 
The  parties  are  no  longer  husband  and  wife,  but  are  permitted  tc 
marry  at  pleasure.  The  husband  is  released  from  all  obligation  U. 
maintain  the  wife.  Any  inchoate  right  that  she  might  otherwise 
possess  is  at  end  upon  the  dissolution  of  the  marriage.  In  this  cast 
the  legal  title  was  in  plaintiff,  and  was  procured  by  his  own  means. 
Defendant  had  an  interest  in  it,  by  operation  of  law,  and  which  coulij 
not  be  defeated  withoot  her  consent  during  the  existence  of  the  mar- 
riage relation ;  but  as  soon  as  a  decree  fora  divorce  a  vinculo  matrmonii, 
for  the  fault  of  the  wife,  was  made,  it  annulled  any  right  she  had  in  tbc 
homestead.  He  still  remained  the  head  of  the  family,  fbav- 
*343  ing  two  'adopted  children  and  his  aged  mother  with  him,)  oc- 
cupying the  homestead  at  the  time  of  the  dissolution  of  the 
marriage.  Hence  the  court  could  not  defeat  the  right  of  plaintiff  to 
occupy  the  premises,  nor  could  it  create  for  plaintiff  a  different  es- 
tate ^m  that  he  had  under  the  marriage  relations,  or  limit  the 
right  of  occupancy.  Defendant's  right  to  occupy  the  homestead  was 
subordinate  to  his  right.  On  the  dissolution  of  the  matrimonial 
union,  defendant  became  civiliter  mortuu$.  Were  this  not  the  case, 
then  plaintiff  could  not  dispose  of  the  premiaes  without  the  consent 
of  defendant,  although  he  should  deem  it  for  the  best  interest  of  him- 

iTJpon  graating  a  divorce  to  the  husband  bj  resHOn  of  the  fault  or  aggression 
of  the  wife,  the  court  haa  power  to  decree  the  Hum  allowed  as  alimony  to  tbe  wif' 
a  lien  upon  the  real  estate  of  the  husband;  and  under  such  a  decree  the  premise! 
occupied  by  such  husband  and  wife  as  a  homestead  at  the  date  ot  Uke  aecree  oi 
divorce  may  be  sold  in  satisfaction  ot  said  lien.  Blankenship  v.  Blankenship.  Id 
Kan.  159.  Aa  to  efEect  of  foreign  divorce,  see  note  to  Ondal  v.  Orsdal,  S4  S.  V 
Rep.  980. 

■Aa  to  custody  of  children,  see  In  re  Bort,  25  San.  808. 
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self  and  family  to  change  bis  domicile.  Were  defendant  to  marry 
again,  wonld  not  she  and  her  second  husband  enjoy  the  oconpanoy 
of  this  bomesteady  under  decree  of  the  court,  while  plaintiff  is  driven 
by  a  new  process  of  ejectment  from  the  home  the  constitution  of  the 
state  guaranties  shall  be  exempt  from  forced  sale  on  any  process  of 
law,  and  shall  not  be  alienated  without  his  consent  ?  In  case  of 
plaintiff's  death,  what  estate  would  his  children  inherit?  In  case  of 
a  second  marriage  of  plaintiff,  and  of  his  death,  what  estate  would 
his  widow  take  ?  In  «ase  a  judgment  should  be  recovered  against 
him,  could  this  property  be  sold  to  satisfy  the  judgment?  or,  in  the 
event  he  procured  another  home  while  the  defendant  was  in  occu- 
pancy of  these  premises,  could  the  latter  be  sold  under  execution  ? 
Article  15,  §  9,  Const. ;  Blue  v.  Blue,  38  111.  10 ;  Bedfem  v.  Bedfem, 
Id.  509;  Moore  v.  Titman,  88  111.  868. 

The  statute  declares  that  on  the  court  granting  a  divorce  for  the 
fault  of  defendant  it  shall  be  a  bar  to  any  claim  of  such  party  in  or 
to  the  property  of  the  plaintiff.  Civil  Code,  §  647.  The  statute 
gOTerns  the  rights  of  the  parties,  if  not  in  conflict  with  any  constitu-^ 
tional  provision,  (Grouse  v.  Holman,  19  Ind.  87;)  for  the  court  pos- 
sesses no  powers,  in  actions  for  divorce,  except  such  as  are  conferred 
by  statute,  (Barker  v.  Dayton,  28  Wis.  367.) 

If  the  court  possessed  a  "discretion"  in  the  matter,  was  it  the  exer- 
cise of  that  ** sound  discretion,"  assured  through  an  enlightened  juris- 
prudence and  advancing  civilization,  to  give  a  life-estate  to  defendant 
in  the  homestead  of  plaintiff;  to  give  the  care,  nurture,  and 
*344  education  of  the  children  to  her ;  *to  require  plaintiff  to  pay 
to  her  $25  per  month  for  her  support,  together  with  a  require- 
ment to  surrender  all  the  household  property, — after  adjudging  that 
defendant  was  an  habitual  drunkard  ?  It  is  not  often  that  a  court  is 
called  on  to  review  a  decree  like  this  one.  It  is  not  often  that  a  court 
will  assume  to  bestow  the  care  and  education  of  two  infants  to  a 
drunken  unfe  or  mother, — children  whose  little  lives  are  as  "chaste  and 
pore  as  the  unsunned  snow,"  but  who  must,  in  a  few  short  years, 
have  their  sunny  ohi|dhood  overshadowed  by  the  withering  influence 
of  an  inebriate  mother.  It  is  not  often  that  the  hopes  and  ambition 
of  young  manhood  are  forever  darkened  by  the  "demon  cup"  in  the 
hands  of  one  that  was  to  be  a  wife  to  him,  and  a  mother  to  bis  off- 
spring. It  is  not  often  that  the  court  is  willing  to  say  to  the  unof- 
fending plaintiff,  you  are  freed  from  the  "accursed  thing,"  but  weary 
days  of  toil  shall  be  your  lot,  to  furnish  the  means  to  support  defend- 
ant in  debauchery. 

Brbwbb,  J.  The  facts  in  this  case  are  as  follows:  The  court 
below  granted  to  plaintiff  a  divorce  on  account  of  the  fault  of  defend- 
ant, on  the  charge  of  habitu^d  drunkenness,  but  awarded  the  defend- 
ant the  care,  custody,  nurture,  and  education  of  the.  two  minor  chil- 
dren of  the  said  plaintiff  and  defendant ;  one,  as  appears  by  the  allega- 
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tions  of  the  petitioa,  three  and  a  half  years  old,  and  the  other  onJ 
one  year  old.  Tbeoourt  farther  decreed  that  the  defendant  shoald  hat 
and  retain  the  possession  of  the  homestead  of  the  plaintiff  during  'ii 
natural  life,  and  that  plaintiff  should  forthwith  deliver  pofisessioD  i 
said  premiseB  to  said  defendant.  The  court  farther  adjudged  thi 
plaintiff  should  pay  as-further  alimony  $35  per  month ;  and  that  tbei 
shoald  be  allowed,  assigned,  and  set  off  to  the  defendant,  to  her  on 
sole  and  separate  property,  all  the  clothing  of  herself  and  said  t« 
minor  children,  and  all  tke  kouiehold  and  kitchen  furniture  in  sai 

house,  excepting  two  mediam-aized  bedsteads,  and  the  beddin 
*346    thereof,  to  he  retained  by  the  plaintiff;    and  then  ad'jadge 

that  the  defendant  have  and  recover  of  and  from  plaintiff  tli 
costs,  taxed  at  $204.97. 

'  Upon  this  record  two  qaestions  are  presented.  It  is  insisted,  i 
the  first  place,  that  "the  court  conld  not  lawfully  decree  possessio 
of  the  homestead  to  defendant  during  her  natural  life,  and  requii 
plaintiff  to  vacate  it."  It  appears  that  the  title  to  the  homestead  wa 
in  plaintiff;  and  the  argument  is  that  the  defendant's  interest  in  tb 
homestead  arises  from  her  relation  as  wife  to  plaintiff;  that  whe 
that  relationship  ceased,  as  it  did  by  the  decree  of  divorce,  her  right 
and  interest  therein  ceased,  and  the  property  remained  as  the  abac 
lute  property  of  the  husband ;  that  it  was  hia  homestead,  he  remain 
ingthe  head  of  a  family;  and  that,  being  his  homestead,  he  could  no! 
under  the  eonstitutional  provisions,  be  in  this  way  forced  to  surreo 
der  it  to  any  one.  The  argument  is  ingenious,  and  forcibly  pot  b 
counsel  in  his  brief;  but  we  are  constrained  to  say  is  not  sound.  Th 
divorce,  and  the  adjustment  of  property  interests,  are  not  to  be  re 
garded  as  transpiring  at  different  times,  bat  as  contemporaneoue 
The  homestead  of  the  plaintiff  is  not  given  to  a  stranger,  destitute  o 
all  interest  and  right  therein,  but  the  homestead  of  the  husband  am 
wife  (for  it  is  equally  the  homestead  of  each)  la,  upon  their  separa 
tion,  assigned  to  one  of  them.  There  would  be  mamfest  impropriet 
in  attempting  to  continue  it  as  the  homestead  of  each  after  the  di 
voroe ;  and  in  awarding  it  to  the  wife  the  court  is  but  ohoosing  be 
tween  conflicting  interests.  The  fact  that  the  title  to  the  homesteai 
property  is  in  the  hnsband  does  not  give  to  him  any  greater  interes 
in  it  as  a  homestead.  His  deed  of  it  conveys  no  more  than  ben 
He  can  no  more  incumber  or  alienate  it  by  a  direct  proceeding  thai 
she.  Perhaps,  by  contracting  for  improvements  thereon,  he  ma; 
have  more  power  than  she  to  make  it  liable  to  judicial  sale,  thocgl 
thus  only  indirectly  does  he  affect  it.  That  he  has  even  this  pove 
greater  than  she,  we  do  not  now  positively  decide,  leaving  the  ques 
tion  to  be  examined  and  decided  whenever  it  is  fairly  before  ns.    Bu 

whatever  he  may  do,  directly  or  indirectly,  affecting  the  title 
*346    in  so  far  as  it  is  a  "homestead  it  is  the  homestead  of  each 

and  upon  a  divorce  the  court  has  power  to  assign  it  to  eitbei 
The  statute  expressly  gives  to  the  coozt  the  power,  in  ease  of  a  di 
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vorce,  whether  granted  for  the  fault  of  the  wife  or  the  hasband,  to  give 
to  her  saoh  share  of  her  husband's  real  or  personal  estate  as  shall  be 
just  and  reasonable.  Laws  1870,  p.  180,  §  27.  The  assignment  of 
the  homestead  to  the  wife  is  within  the  terms  of  this  power.  And  if 
it  be  said  thai  the  protection  of  the  constitution  is  placed  around  a 
homestead,  it  may  also  be  said  that  the  power  to  grant  divorces  is 
also  by  the  constitution  expressly  given  to  the  district  courts.  Const. 
art.  2,  §  18.  And  the  constitutional  grant  of  power  to  divorce  is 
broad  enough  to  include  the, power  to  determine  the  subordinate  and 
dependent  questions  of  the  family  property,  and  the  care  and  custody 
of  the  children.  In  this  case  we  have  only  the  question  of  power  to 
determine;  for,  as  the  testimony  is  not  before  us,  we  are  unable  to 
form  any  opinion  as  to  the  propriety  of  the  assignment  of  the  home- 
stead to  the  wife. 

As  a  second  question  in  this  case^  it  is  asserted  that  it  was  error  to 
award  the  custody  of  the  children  to  one  found  to  be  an  habitual 
drunkard.  Here  also  we  labor  under  the  disadvantage  of  having  none 
of  the  testimony  bearing  on  this  question  before  us.  We  cannot  say 
that  the  court  erred,  because  we  do  not  know  what  facts  were  before 
it.  The  character  of  the  husband,  the  associations  by  which  he  was 
SQH'GQndedy  his  constant  absence  from  home,  xnAj  all  have  been  so 
shown  in  evidence  as  to  make  it  apparent  that  it  was  unwise  to  give 
him  the  custody,  and  it  may  have  been  awarded  to  her  as  the  least 
of  two  evils.  We  do  not  mean  to  say  that  any  such  testimony  was 
introduced,  for  the  record  is  silent  thereon;  but  we  do  hold  that  un- 
less it  affirmatively  appears  in  the  record  that  there  was  none  such, 
or  similar,  we  cannot  say  that  it  was  error  to  award  the  custody  to 
the  mother,  rather  than  the  father.  The  children  were  of  tender  years, 
and  needed  a  mother's  care,  and  if  she  was  at  all  suitable  she  ought 
to  have  the  care  of  them  during  their  infancy.  The  court 
*347  reserved  in  the  order,  as  it  had  the  right  to  do,  the  *power  to 
change  the  custody;  and  if,  after  the  children  pass  that  age 
which  especially  demands  a  mother's  care,  her  habits  of  drunkenness 
should  continue,  and  the  father  appear  to  be  a  proper  person  to  have 
the  charge  of  them,  we  cannot  doubt  that  the  court  will  modify  its 
order,  and  give  him  the  custody. 

So  far  as  the  amount  of  alimony  is  concerned,  we  suppose  it  was 
intended  for  the  benefit  of  the  children  rather  than  of  the  wife.  The 
law  does  hot  intend  that  a  woman  unfit  to  remain  the  wife  shall  be 
supported  in  idleness  by  the  toil  of  the  husbandi.  We,  however,  ai^ 
not  prepared  to  say  that  it  was  exorbitant,  when  the  custody  and 
care  of  the  children  are  taken  into  the  account. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 


^ 


Loot  J.  Weatxr  v.  Willuu  Gabdnkb. 
January  Term.  1876. 

1.  Defkult:  Judgment  on:  Indorsement  on  Bumraons;  ForeolosnK 
In  an  action  on  a  note  and  mortgage  in  which  the  summons  is  indo»e 
with  the  amount  due  on  the  note,  and  for  which  a  perBonal  judgmeot  i 
asked,  but  without  an;  statement  of  a  claim  for  othsr  relief,  and  sue 
summons  is  personally  served,  it  is  not  error  to  enter  on  default  a  decre 
for  the  saleof  the  mortgaged  premises,  ae'well  as  a  Judgment  fortheaui 
indorsed  on  the  summons.    Following  George  v.  Batton,  2  Kan.  *33S 

9.  8tare  Deoiais.  A  mere  matter  of  practice  once  settled  by  the  decision  c 
the  supreme  court,  and  unchallenged  for  years,  aught  not  to  bedistuibe 
except  in  case  of  glaring  and  dHugerous  error. 

Error  from  Greenwood  district  eonrt. 
The  case  is  stated  in  the  opinion. 
*348    M/ia«rin  Qillett,  for  plaiotiff  in  error. 
Q.  H^  LAUie,  for  defendant  in  error. 

Bkbweb,  J.  Defendant  in  error  brought  his  action  in  the  distrit 
court  of  Greenwood'  county  against  Barrett  Weaver  and  Lucy  i 
Weaver.  He  set  np  in  his  petition  two  notes  signed  by  Barre< 
Weaver,  and  alleged  the  execution  of  a  mortgage  on  certain  rei 
estate  by  both  the  defendants  to  secure  them.  A  summons  waeii 
sued  and  duly  served  upon  both  the  defendants.  Neither  of  tbei 
made  any  appearance,  and  a  judgment  was  taken  against  both  f( 
the  amount  of  the  notes,  and  a  decree  entered  against  both  for  tb 
foreclosure  of  the  mortgage.  An  order  of  sale  was  issued,  the  pro] 
erty  sold,  and  purchased  by  the  plaintiff.  Lucy  J.  Weaver  then  a[ 
peared  and  filed  her  motion  to  set  aside  the  judgment,  decree,  an 
sale.  The  personal  judgment  against  her  was  set  aside,  but  the  m( 
tion  otherwise  was  overruled.  The  grounds  of  the  motion  were  a 
follows:  Tlie  single  summons  which  was  issued  was  indorsed  "Su 
brought  for  the  recovery  of  money.  Amount  claimed,  $l,313.8i 
with  interest  from  the  twenty-sixth  of  May,  1673,  at  the  rate  of  1 
per  cent,  per  annum.  G.  W.  Lillie,  Attorney  for  Plaintiff."  Tbii 
it  is  claimed,  was  notice  to  the  defendants  that  only  a  personal  jui)^ 
ment  was  sought,  and  that  it  was  error  to  take  anything  more.  Tbi 
is  not  an  open  guestioQ  in  this  court.  As  long  ago  as  the  case  c 
George  v.  Hatton,  2  Kan.  "333,  it  was  decided  that  in  an  action  lili 
this  no  indor»emfnt  was  required  on  the  summons,  it  not  being  an  ac 
tion  for  the  recovery  of  money  only,  but  that  if  an  amount  was  in 
dorsed,  it  was  not  error  to  take  judgment  for  that  amount  togetbe 
with  a  decree  for  the  sale  of  the  land.  Counsel  contends  that  tb 
decision  in  that  case  properly  rests  on  the  other  grounds,  and  tbs 

'Knowlcs  y.  Armstroug,  15  Kuu.  *371, 
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the  comments  of  Chief  Justice  Gbozibb  upon  this  question  are  mere 
obiter  dicta.  We  do  not  so  understand  it.  It  was  made  one  of  the 
points  announced  in  the  syllabus,  and  the  decision  may  as 
*d49  *fairly  be  said  to  rest  upon  this  as  upon  any  other  ground. 
We  are  aware  of  contrary  rulings  in  Ohio.  Williams  v.  Ham- 
Im,  1  Handy,  95;  1  Nash,  PL  &  Pr.  (4th  Ed.)  67.  And  if  this  was 
an  open  question  we  might  be  disposed  to  give  considerable  weight 
to  these  authorities.  But  being  merely  a  question  of  practice,  and 
having  been  once  settled  in  this  state,  we  deem  it  better  to  adhere  to 
that  ruling.  Doubtless  it  has  been  accepted  by  the  profession  during 
the  last  ten  years  as  the  correct  interpretation  of  the  statute,  and  many 
rights  founded  upon  it.  Stare  decisis  is  eminently  appropriate  in 
Boeh  eases.  It  may  be  remarked  that  there  is  no  showing  here  of 
any  actual  prejudice,  no  allegation  that  plaintiff  in  error  did  not  in 
fact  sign  such  mortgage,  or  that  no  decree  of  foreclosure  thereon  ought 
in  equity  to  have  been  made. 

The  order  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 


MissouBi,  E.  &  T.  By.  v.  E.  G.  Davidson. 
January  Term,  1875. 

Firing  Woods  and  Prairies:  Unavoidable  Casualty.    Gen.  St.  1122,  c. 

118,  §  2,  does  not  authorize  a  recovery  against  a  railroad  corporation  for 
a  prairie  fire  caused  by  a  locomotive  running  on  the  track  of  the  company, 
where  there  is  no  want  of  care  and  skill  in  the  construction  of  the  loco- 
motive, or  in  operating  it.^ 

Error  from  Labette  district  court. 

Davidson  sued  the  railway  company  to  recover  damages  for  in- 
juries  sustained,  alleging  that  "defendant,  in  October,  1872,  did  set 
fire  to  and  bum  up  and  destroy  seven  acres  of  young  timber,  the 
property  of  the  plaintiff."  The  action  was  commenced  before 
•350  a  justice  of  the  peace,  was  taken  to  *the  district  court  by  ap- 
peal, where  it  was  tried  at  the  March  term,  1874.  Verdict 
ftnd  judgment  in  favor  of  Davidson  for  $40,  and  costs. 

U  railroad  company,  in  the  usual  and  ordinary  performance  of  its  business,  is 
npthable  for  a  purely  accidental  fire  caused  by  Are  escaping  from  one  of  its  en- 
ginw.  Leavenworth,  L.  &  G.  R.  Co.  v.  Cook,  18  Kan.  261.  In  an  action  under 
section  2,  c.  118,  Dass.  Comp.  Laws  1879,  if  It  appear  that  defendant  intentionally 
Mja  directly  set  a  prairie  on  Are,  he  is  liable  for  damages  caused  thereby;  and 
Whether  he  did  or  did  not  start  such  fire  is  a  question  of  fact  for  the  Jury.  Hunt 
J.  Haines,  25  Kan.  210.  Liability  of  railroad  companies  for  negligence  in  causing 
jres,  see  notes  to  Butcher  v.  Vaca  Val.  R.  Co.,  8  Pac.  Rep.  179;  Wolf  v.  ChicaffcT 
*•.*  St.  P.  Ry.  Co.,  25  N.  W.  Rep.  6a  See,  also,  Missouri  Pac.  Ry.  Co.  v.  iGn- 
2J4  29  Kan.  CM;  White  v.  Missouri  Pac.  Ry.  Co.,  81  Kan.  280;  a  C.  1  Pac.  Rep. 
«11;  Atchison,  T.  &  8.  F.  R.  Co.  v.  Rlggs,  81  Kan.  622;  8.  C,  8  Pac.  Rep.  805.  See 
oote  to  Emerton  v.  Gardiner,  8  Kan.  m 
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T.  C.  Sears  and  David  KeUo^  for  plaintiff  in  error,  submitted  tliat 
there  was  neither  allegation  nor  proof  that  the  railway  company  was 
guilty  of  any  negligenoe ;  that  section  2  of  the  act  against  firing  woods, 
prairies,  and  marshes  (Gen.  St.  1122)  does  not  authorize  a  recovery 
where  there  is  neither  wrongful  act  nor  neglect  of  any  duty.  If  the 
fire  was  set  by  the  railway  company,  it  was  unavoidable  accident,  and 
no  liability  therefor  exists. 

Davis  dt  Talbott^  for  defendant  in  error,  urged  that  the  action  was 
commenced  under  section  2,  c.  118,  Gen.  St.  Under  that  statute  it 
is  sufficient  for  the  plaintiff  below  to  prove  that  his  damage  resulted 
directly  from  a  fire  set  by  defendant  to  "woods,  marshes,  or  prairies," 
or  set  to  either  of  them.  Plaintiff  below  had  the  right  to  seek  his 
remedy  under  the  statute  without  regard  to  the  common  law.  It  was 
held  in  Emerson  v.  Gardiner,  8  Kan.  *455,  that  a  party  was  liable  for 
damages  resulting  from  fire  set  to  his  weeds  and  rubbish  on  bis  own 
lands,  without  regard  to  negligence.  A  railroad  corporation  cannot 
claim  greater  rights  or  greater  exemption  from  liability  than  individ- 
uals. "Unavoidable  accident''  cuts  no  figure  in  the  question  at  issue, 
for  the  reason  that  the  statute  is  absolute^  and  makes  the  defendant 
liable  without  regard  to  how  the  fire  was  set  out  by  defendant  below, 
whether  by  sparks  from  the  locomotive,  or  by  fire  dropped  from  the 
ash-pan  of  the  locomotive,  or  thrown  out  by  the  engineer  or  some  other 
employe  of  defendant  below. 

• 

Kingman,  C.  J.  The  defendant  in  error  brought  his  action  against 
the  plaintiff  in  error  for  damages  caused  by  setting  fire  to  and  burn- 
ing and  destroying  several  acres  of  young  timber,  the  property 
^351  of  the  defendant  in  error,  and  obtained  *a  verdict.  There 
was  no  allegation  of  negligence  or  carelessness  on  the  part  of 
the  corporation  or  its  agents;  neither  is  there  any  testimony  tending 
to  show  negligence.  The  testimony  is  that  there  was  no  fire  before 
the  train  arrived  at  a  certain  place,  but  just  after  it  passed  the  fire 
was  observed  in  the  prairie-grass  near  the  track,  and  it  spread  till  it 
reached  the  land  of  Davidson,  and  burned  his  young  timber.  In  the 
entire  absence  of  allegation  or  proof  of  negligence  there  could  be  no 
recovery  at  common  law.  Kansas  Pac.  By.  v.  Butts,  7  Kan.  *808. 
This  seems  to  be  conceded  by  the  counsel  for  defendant  in  error,  who 
relies  on  section  2,  c.  118,  Gen.  St.  1122,  as  authorizing  a  recovery 
in  this  case.  Does  this  statute,  by  its  terms,  cover  the  case  pre- 
sented? The  company  was  in  the  performance  of  its  duty;  pur- 
suing its  lawful  avocation;  using  its  property,  so  far  as  is  shown, 
with  care  and  prudence;  and,  for  aught  that  appears,  either  in  alle- 
gation or  proof,  its  engine  was  of  the  most  approved  construction, 
furnished  with  all  the  appliances  and  safeguards  possible  to  be  used 
to  prevent  the  escape  of  sparks  and  cinders.  The  fire,  then,  must  be 
considered  as  the  result  of  unavoidable  accident.  If  the  corporation 
is  liable,  it  is  an  insurer  of  other  people's  property  not  under  its  oon* 
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troL  It  most  use  its  road.  Thai  is  what  it  ^ras  oreated  for.  It  has 
an  absolate  right  to  use  it,  as  it  is  its  own  property;  and  in  such  use 
it  cannot  be  responsible  for  the  injury  unless  made  so  by  statute,  and 
we  do  think  it  is  made  so  by  the  statute  referred  to. 

The  object  of  the  law  was  to  prevent  those  prairie  fires  so  disastrous 
in  this  state,  and  make  those  who  set  the  prairies  on  fire,  whether  on 
his  own  land  or  that  of  another,  responsible  for  all  damages  done 
thereby,  and  such  are  the  terms  of  the  act.     The  fijrst  section  punishes 
criminally  a  person  who  shall  wantonly  and  willfully  set  on  fire  the 
woods,  prairies,  etc.     This  section  contemplates  some  direct  act, 
done  wantonly  and  willfully.    The  second  section  uses  the  same  terms, 
except  that  the  words  '^wantonly  and  willfally"  are  omitted;  but  the 
direct  act  is  as  much  to  be  done  in  the  second  as  in  the  first.     It 
must  be  a  direct  "setting  on  fire,"  not  the  result  of  accident 
*352     that  can*not  be  avoided.     If  a  tornado  were  to  destroy  a  man's 
house,  and  the  fire  he  had  safely  kindled  in  his  stove  should 
be  scattered  so  as  to  fire  the  prairies,  the  unfortunate  owner  of  the 
house  could  not  be  held  as  having  set  the  prairies  on  fire.     Yet  he 
kindled  the  fire  that  finally  did  the  injury.     So  in  this  case.     The 
corporation  kindled  the  fire  in  the  furnace,  and,  as  far  as  the  plead- 
ings and  the  evidence  shows,  it  escaped  by  unavoidable  accident  that 
no  care  .or  skill  could  have  prevented.     We  are  clear  that  the  statute 
does  not  cover  such  a  case,  either  in  its  terms  or  in  the  objects 
sought  to  be  accomplished  by  it. 

The  judgment  must  be  reversed,  and  the  case  sent  back  for  further 
proceedings  not  inconsistent  with  this  opinion. 
(All  the  justices  concurring.) 


Leonabd  Smith  v.  Ghablbs  Bubxhaltbb. 

January  Term,  1875. 

kpp9Bl  firom  Justice  of  the  Peace:  Amonnt  in  Controversy.  Where 
the  only  question  is  one  of  fact,  whether  the  defendant  in  an  action  be- 
fore a  justice  of  the  peace  filed  a  bill  of  particulars  claiming  over  twenty 
dollars,  and  upon  that  question  the  district  court  finds  for  the  defendant, 
and  dismisses  the  plaintiif 's  appeal,  this  court,  unless  in  case  of  manifest 
error*  will  affirm  such  order  of  dismissal. 

Error  from  Doniphan  district  court. 

Smith  sued  Burkhalter  before  a  justice  of  the  peace.  Trial  before 
a  jury,  and  verdict  and  judgment  for  defendant.  Smith  appealed, 
and  the  district  court,  at  the  March  term,  187^,  on  motion  of  Burk- 
halter,  dismissed  the  appeal  on  the  ground  that  there  had  been  a  jury 
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trial,  and  tbat  neither  party  elaimed  "in  his  bill  of  partioulan  k  Bam 

exceeding  twenty  dollars." 
■353     'Price  A  Seaver,  for  plaintiff  in  error. 

W.  D.  Webb,  for  defendant  in  error. 

Brewer,  J.  We  are  asked  in  this  case  to  reverse  the  finding  of 
the  district  coart  npon  a  qnestion  of  fact.  That  question  arose  in  this 
way :  Plaintiff  saed  defendant  before  a  justice.  His  bill  of  particD- 
lars  filed,  claimed  twenty  dollars.  The  case  was  tried  by  a  joty,  who 
bronght  in  a  verdict  for  defendant  for  one  dollar.  Plaintiff  appealed 
to  the  district  court,  and  there,  upon  motion  of  defendant,  the  appeal 
wae  dismissed  upon  the  groand  tbat  it  was  an  action  tried  by  a  jary 
in  which  neither  party  claimed  in  his  bill  of  partionlars  more  than 
twenty  dollars.  Plaintiff  before  the  dismisssl  had  moved  for  an  order 
on  the  justice  to  correct  his  record  by  showing  the  filing  of  a  bill  of 
particulars  by  defendant.  The  motions  were  heard  together,  and  the 
question  was  whether  defendant  did  in  fact  file  a  bill  of  particulars. 
Several  affidavits  were  read  npon  both  sides.  The  district  court  found 
for  the  defendant,  and,  we  think,  correctly.  Certain  facts  are  nndis- 
puted,  or  proved  beyond  question:  The  docket  of  the  justice  shows 
the  filing  of  plaintiff's  bill,  but  does  not  show  the  filing  of  any  bill 
lor  defendant.  The  jnetice  is  required  to  note  thereon  the  filing  of 
the  bill  of  either  party.  Gen.  St.  815,  g  188.  No  bUl  of  defend- 
ant was  demanded  before  the  trial.  No  bill  or  memorandum  was  pre* 
sented  or  used  by  defendant  until  after  the  plaintiff  had  finished  his 
case.  No  bill  was  actually  marked  "Filed"  by  the  juetice.  During 
the  examination  by  defendant's  counsel  of  his  witness  a  paper  con- 
taining a  statement  of  the  matters  claimed  by  defendant  was  pro- 
duced and  used  by  him.  It  was  left  on  the  table  after  the  termi- 
nation of  the  trial,  was  placed  among  the  papers  by  the  justice,  and 
transmitted  with  them  to  the  district  court,  where  it  was  filed  by  the 
clerk  as  "Defendant's  Bill  of  Particulars ; "  but  afterwards  returned  to 
coUDsel  as  having  been  so  left,  transmitted,  and  filed  by  mis- 
*854  *take.  These  matters  are  disputed,  and  doubtful:  Plaintiff 
claimed  that  after  he  had  rested  defendant  offered  his  bill,  and 
that  plaintiff  objected  to  its  being  filed  as  out  of  time,  hut  that  the 
justice  overruled  the  objection,  and  ordered  it  filed.  Defendant  in- 
sisted that  be  did  not  offer  to  file  it;  that  the  objection  made  was  to 
the  introduction  of  testimony  because  no  bill  had  been  filed;  and  tbat 
this  objection  was  overruled,  the  justice  holding  that  the  defendsnt 
vas  not  bound  to  file  any  bill  unless  the  same  had  been  required  by 
plaintiff  under  section  71  of  the  justice's  act.  Upon  this  point  we 
think  the  preponderance  of  testimony  was  with  the  defendant,  and 
that  no  application  was  in  fact  made  to  file  the  bill.  Defendant  in' 
sists  that  this  statement  was  a  mere  private  memorandum  to  assist 
counsel  in  trying  the  case;  tbat  it  was  not  filed,  was  not  offered,  and 
was  not  intended  for  filing..  While  the  matter  is  not  perfectly  clear, 


BAWDEN  V.  STEWART.  27S 

we  are  mdined  to  think  that  the  testimony  sustains  this  claim.     Be* 
ferriog  to  the  matter  in  dispute,  and  it  appears  that  plaintiff's  claim 
was  |10  for  rent  of  house  and  $10  for  damage  to  stable.     It  would 
aeem  that  defendant's  claim  was  that  no  damage  had  been  done  to 
stable;  that  a  balance  of  rent  of  $20,  including  the  $10  in  plaintiff's 
bill,  had  been  paid,  by  agreement,  in  building  an  outside  cellar  or 
root-bouse ;  and  that  defendant  was  entitled  to  recover  of  plaintiff  $7 
or  $8  for  the  cost  of  building  this  oeIlar»  over  and  above  the  amount 
due  for  rent.     It  wonld  seem,  also,  though  this  is  a  matter  not  made 
clear  by  the  testimony,  that  there  was  no  dispute  between  the  parties. 
bat  that  $10  of  rent  had  been  paid  by  the  building  of  this  cellar;  and 
that  the  only  matters  in  dispute  were  whether  any  damage  had  been 
done  to  the  stable,  and  whether  the  $17  or  $18  alleged  cost  of  the 
cellar  (over  and  above  the  rent  conceded  to  have  been  paid)  was  ap- 
plicable, so  far  as  was  necessary,  to  the  rent  not  admitted  to  have  been 
paid,  and  gave  to  defendant  a  claim  against  plaintiff  for  the  excess. 
It  is  probably,  however,  unnecessary  to  determine  the  exact  nature 
(.         and  extent  of  the  controversy  between  the  parties.     Upon  the 
*355     whole  case,  we  think  there  *is  not  enough  to  justify  us  in  re- 
versing the  order  of  the  district  court,  .and  the  same  will  be 
affirmed.  * 

(All  the  justices  concurring.) 


W.  J.  Bawdbn  v.  W.  0.  Stbwabt. 

January  Term,  1875. 

District  Judge :  Vacancy  in  Office :  Bemoval  f^m  State.    The  removal 

of  a  district  judge  from  the  state»  with  an  intention  never  to  return  here 
to  reside,  of  itself  creates  a  vacancy  in  the  office;  and  where  such  vacancy 
exists  more  than  thirty  days  before  a  general  election,  the  vacancy  is 
rightfully  filled  by  an  election..    Section  11,  art.  3,  Const. 

Original  proceedings  in  qtu)  warranto. 

In  December,  1874,  Bawden  filed  in  this  court  his  petition  in  quo 
warranto,  as  follows:  "Now  comes  W,  J.  Bawden,  plaintiff,  and  in- 
forms the  court,  and  avers,  that  at  the  general  election  helcl  in  and 
for  the  Sixth  judicial  district,  in  November,  1871,  one  M.  Y.  Yoss  was 
duly  elected  judge  of  the  said  Sixth  judicial  district  for  the  term  of 
four  years  from  the  second  Monday  of  January,  1872;  that  said  M. 
V.  Yoss  duly  qualified  as  such  judge  of  said  district,  and  entered  upon 
the  duties  of  said  office,  and  held  said  office  of  district  judge  from 
thence  until  the  twenty-first  day  of  October,  1874,  when  he  died;  that 
to  fill  the  vacancy  in  said  office  occasioned  by  reason  of  the  death  of 
said  M.  Y.  Yoss,  the  governor  of  the  state  of  Kansas,  on  the  seventh 
of  November,  1874,  duly  appointed  and  commissioned  this  plaintiff 
as  judge  of  said  Sixth  judicial  district,  and  on  the  ninth  of  said  No- 
V.14K.— 18 
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Tember  the  plaintiff,  being  so  aa  aforesaid  daly  appointed  and  com- 
missioned,  took  the  oatb  of  office  as  district  jndge  of  said  Sixth 
jadibial  district,  and  thereupon  eotered  upon  the  dnties  of  his  of- 
fice, and  thenceforth  acted  as  such  district  judge  until  the  foar* 
teenth  of  December,  1871,  when  the  defendant,  W.  C.  Stewart,  vith- 
ODt  any  warrant  or  authority  of  law,  usurped  and  intruded  hioi- 
*356  self  into  said  office  of  'district  judge  of  said  Sixth  judicial  dis- 
trict, and  wholly  excluded  plaintiff  therefrom;  that  said  W.  C. 
Stewart,  defendant  herein,  still  excluding  the  plaintiff  from  hiB  said 
office,  and  from  the  right  and  power  to  possess,  use,  and  enjoy  the 
same,  doth  still  usurp  and  intrude  into,  and  unlawfully  bold  and  exer- 
cise, the  same,  to-wit,  at  the  county  of  Bourbon,  in  the  Sixth  judioial 
district  aforesaid,  in  contempt  of  the  laws  of  the  state  of  Kansas,  and 
to  the  great  damage  of  the  plaintiff,  to-wit,  to  his  damage  throe 
tbonsand  dollars.  "Wherefore  the  plaintiff  demands  the  judgment 
of  this  court,  that  the  said  defendant  has  usurped  and  unlawfully  in- 
truded into  said  office  of  district  judge  of  said  Sixth  judicial  district, 
and  hath  unlawfully  held  and  possessed  the  same  from  and  since  his 
usurpation  thereof  on  said  fourteenth  of  December,  1874;  and  tbat 
he  be  absolntely  ousted  and  excluded  from  the  said  ofiioe,  its  powers, 
privUegeB,  and  franchises,  for  the  futiire;  and  that  the  plaintiff  have 
and  recover  possession  of  his  said  office;  and  that  he  be  restored 
to  its  powers,  duties,  privileges,  and  franchises ;  and  tbat  he  have  and 
recover  of  and  from  said  defendant  his  said  damages  so  as  aforesaid 
sustained,  together  with  the  costs  of  this  action." 

To  this  petition  defendant,  Stewart,  filed  an  answer  as  follows: 
"Now  comes  the  defendant,  and  for  answer  to  tbe  petition  of  said 
plaintiff  denies  each  and  every  allegation  therein  contained.  (9) 
For  further  answer  to  the  petition  of  said  plaintiff  said  defend- 
ant  alleges  and  avers  tbat  for  more  than  thirty  days  prior  to  the 
last  general  election,  on  November  8,  1874,  there  was  a  vacancy  in 
tbe  office  of  judge  of  said  Sixth  judicial  district;  that  said  de- 
fendant, at  said  election,  by  tbe  electors  of  said  district,  was  duly 
elected  to  fill  said  vacancy,  and  on  the  twen^-eighth  day  of  No- 
vember, 1874,  received  from  tbe  state  board  of  canvassers  of  said  state 
bis  certificate  of  election  therefor,  and  on  the  twelfth  day  of  December, 
1874,  and  before  tbe  fourteenth  day  of  said  hionth,  duly  qualified 
for  said  office,  and  entered  upon  his  duties  as  auoh  judge,  and  has 
ever  since  said  time  held  and  discharged  the  duties  of  said  office,  and 
does  now ;  and  said  defendant  avers  that  any  pretended  appoint- 
ment or  commission  which  tbe  plaintiff  may  have  as  judge  of  said 
district  was  and  is  without  authority  of  law." 

Beply,  a  general  denial,  was  filed  to  said  second  defense.   Tbe 

*357    action  was  tried  at  the  January  term,  1876,  of  this  court.   'Most 

of  tbe  testimony  was  in  .depositions.     It  was  admitted  tbat 

Judge  VosB  had  been  duly  elected,  and  had  duly  qualified,  for  tbe 

term  of  four  years,  commencing  on  the  second  Monday  of  January, 
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• 

1879;  that  shortly  after  the  oommenoement  of  bis  term  he  became 
ill,  and  was  nnable  to  hold  his  courts' ;  that  coarts  bad  been  held  usu- 
allj,for  two  years  or  more  before  his  death,  by  pro  tern,  judges;  that 
he  had  made  several  trips  to  other  states,  with  a  view  to  restore  his 
health,  and  that  he  left  Fort  Scott,  the  place  of  his  then  residence,  in 
May,  1874,  for  California,  where  he  died  October  21,  1874.  It  was 
also  admitted  that  Bawden  had  been  commissioned  by  the  governor, 
and  had  qualified,  and  had  entered  upon  the  duties  of  his  office ;  and 
that  an  election  had  been  held,  as  alleged  in  Stewart's  answer ;  and  that 
Stewart  had  been  duly  elected,  as  claimed,  if  there  was  such  vacancy  as 
could  then  be  filled  by  election ;  and  that  he  had  duly  qualified,  and  had 
taken  possession  of  the  office.  On  the  part  of  plaintiff,  Bawden,  it 
was  claimed  that  no  election  was  proper,  as  there  were  not  thirty 
days  between  the  date  of  Judge  Yoss'  decease  and  the  day  of  the  gen* 
eral  election ;  and  that  Judge  Yoss  at  the  time  of  his  death  was  only 
temporarily  abrent  from  the  state,  and  proofs  were  taken  to  establish 
this  theory. 

A  transcript  from  the  records  of  the  probate  court  of  Bourbon 
county,  "In  the  Matter  of  the  Estate  of  M.  Y.  Yoss,  Deceased," 
was  produced,  in  which  appears  the  affidavit  of  John  T.  Yoss,  brother 
of  Judge  Yoss.  This  affidavit  was  made  November  4,  1874,  and 
reads  as  follows : 

"The  affidavit  of  John  T.  Yoss  respectfully  showeth  that  Martin  Y. 
Yoss,  late  of  the  town  of  Fort  Scott,  county  of  Bourbon,  and  state  of 
Kansas,  departed  this  life  while  temporarily  absent  from  his  residence 
in  thi^  amntyy  at  San  Francisco,  in  the  state  of  California,  on 
*358  the  twenty-first  of  ^October,  1874,  having,  as  your  affiant  is 
informed  and  believes,  duly  made  and  published  his  last  will 
and  testament,  in  which  your  petitioner  is  named  as  executor,  and 
which  he  now  offers  for  probate  as  the  law  directs ;  that  the  said  will 
relates  to  both  real  and  personal  estate;  that  the  said  Martin  Y.  Yoss 
was  at  the  time  of  his  death  an  inhabitant  of  the  said  county  of  Bour- 
bon and  state  of  Kansas,"  etc. 

Andrew  Yoss,  the  father  of  Judge  Yoss,  testified  as  a  witness  on 
behalf  of  plaintiff,  as  follows :  "I  reside  in  Fort  Scott.  Have  lived 
there  seven  years.  Judge  M.  Y.  Yoss,  late  judge  of  this  judicial  dis- 
trict, was  my  son.  During  my  residence  in  Fort  Scott  I  have  resided 
with  my  son  lAMiL  Yoss.     The  house  in  which  we  lived  belonged  to 

iNoTB  OF  How.  W.  0.  Webb,  State  Repobter. 

When  Judge  Yoss  was  elected,  the  Sixth  district  comprised  Bourbon  and  Linn 
counties.  Judge  Yoss  resided  in  Bourbon.  Owing  to  his  illness,  and  consequent 
inability  to  hold  courts,  Linn  county,  after  doing  without  courts  for  a  ^ear  or 
more,  was  detached  from  the  district.  In  Bourbon  county,  two  terms  in  1872, 
four  terms  in  1878.  and  two  terms  in  1874  were  held  by  pro  tern.  Judges.  In  Au- 
SUBl.  1874,  a  majority  of  the  bar  concluded  to  treat  the  office  of  uistnct  Judge  as 
▼acant;  so  at  the  time  fixed  for  holding  the  September  term  such  malGrity  elected 
i  f^o  tent.  Judge,  who  at  once  continued  the  whole  docket  until  the  December 
^nn,  and  adjourned  wm  die. 
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M.  V.  VosB.    Jadgfl  Yobs'  health  began  to  fail  aboat  three  years  ago, 
nnd  ainoe  that  time  his  health  has  been  gradoallf  failing,  more  or 
lose.      Aboat  the  first  of  the  year  1874  his  health  begaa  to   show 
^igus  of  failure  maoh  faster  than  before.    During  the  jear  1873  be 
took  a  notioo  to  travel  to  find  that  health  which  he  could  not  find 
h^re.     Hta  doctors  had  told  him  that  it  was  necessary  for  him  to  have 
H  chatigti  of  climate.     This  ooantry  did  not  agree  with  him.     He  was 
Hilviseii  hare  to  go  to  Colorado,  and  he  went  to  Denver  near  tlie  close 
i>f  the  ytwr  1S7S.     He  went  from  Denver  to  the  monntainB,  to  Colo- 
i'»do  l^prings.    He  returned  home,  and  he  then  went  to  northern  New 
Vork  in  the  spring  of  1S73.     After  remaining  in  New  York  several 
luoiillis  he  oame  home,  having  found  no  relief.     He  then  went  to  the 
(lot  Springa,  in  Arkansas.     He  returned  home  again.     After  some 
ilMihf  ration,  be  oonolnded  to  go  to  Santa  Barbara,  California.      He 
and  four  or  five  others  started  for  Santa  Barbara  on  the  twelfth  day 
of  Miiy  last,  1871.     That  was  the  last  trip  he  made.     We  had  sev- 
triil  conversations  on  the  subject  of  where  he  was  going  before  he 
\sli.     He  told  me  this:  that  he  couldn't  get  the  health  here  that  he 
desired ;  that  he  wished  to  bave  health  so  that  be  could  go  on  and  do 
litisineBs;   that  that  was  denied  him  here, — the  climate  forbid  it. 
*     *     '    He  said  he  would  not  stay  in  this  climate;  that  be  would 
leave  it  this  time  for  good;  that  he  never  expected  to  live  in  Fort 
^i;ott  again.     He  said  this:    'I  may  come  back  and  pay  yon  a  visit 
in  November,  but  not  to  exceed  four  days,  at  any  rate.'     •     •     •    I 
think  one  very  strong  idea  that  prompted  him  to  coine  back  here 
nuB  hit  talirg.     I  think  be  would  like  to  have  retained  his  salary. 
Ibis  conversation  was  about  one  week  before  he  left.     *I  re- 
'359     csived  letters  from  Judge  Voes  at  different  periods,  and  from 
different  places, — from  Fort  Steele,  from  Sacramento,  and  from 
Santa  Barbara, — up  as  late  as  August,  thAt  he  uould  be  home  in  Novem- 
ber.   He  said,  in  a  kind  of  round-about  way,  that  be  might  bold  court; 
that  he  might  stay  four  days.     He  said  be  didn't  know  whether  be 
wodUl  be  able  to  hold  the  court  on  account  of  bodily  infirmities.    He  ob> 
Herved  that  he  never  intended  to  put  his  foot  in  Fort  Scott  again,  if  he 
could  avoid  it,  because  his  health  and  strength  would  not  permit  bim 
to  continue  here.     He  said  that  nothing  could  induce  him  to  make  a 
permanent  residence  in  Fort  Scott,  but  he  might  return  in  November 
and  Hpend  three  or  four  days.     He  said  be  would  iij^ittf  have  his  sal- 
nry  continue,  and  would  like  to  hold  court,  but  he  Was  not  able  to  do 
it.     Judge  Vo83  died  at  San  Franciseo,  California,  on  the  twenty-first 
day  of  October,  1874.      He  waa  on  his  way-home  to  Fort  Scott.      He 
wanted  to  come  home  to  die.     His  object  was  to  come  home  to  die." 
Several  other  witnesses  for  plaintiff  were  called,  who  testified  to 
conversations  with  Judge  Voss  shortly  before  ho  left  in  May,  1874, 
itnd  that  Judge  V.  in  such  conversations  spoke  of  bis  going  to  Cal- 
ifornia as  a  trip  for  bis  health  only,  and  talked  of  coming  back  in 
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the  fall  in  time  to  hold  the  December  term  of  court.     One  witness, 
G.  H.  M..  produced  a  letter  written  by  Judge  Y.  to  the  witness,  dated 
"Banta  Barbaba,  September  15, 1874/'  in  which  Judge  Y.  said  ''I 
would  like  to  write  up  California  to  you,  but  as  I  will  be  at  home  in 
November,  by  the  20th,  when  I  can  tell  you  so  much  better,  I  will  omit 
it.     *     ♦     •    When  I  left  home  last  spring  I  told  my  friends  I  did  ' 
not  expect  to  make  Fort  Scott  a  permanent  residence;  that  I  was 
going  to  look  up  a  climate  where  I  could  live;  that  in  November  I 
would  return,  and  then  sell  my  property  and  home,  and  remove.    I 
have  not  yet  found  anything  to  suit  me.     *    *     *    i  shall  deter- 
mine sometime  this  faU,  after  I  return  home,  what  I  shall  do." 
Another  witness,  B.  J.  W.,  produced  a  letter  from  Judge  Y.  to  wit- 
ness, dated  September  17,  1874)  in  which  Judge  Y.  says :    "I  shall 
go  to  the  north  part  of  the  state,  [California,]  and  travel  there  some, 
and  arrive  at  home  in  November,  and  then  we  will  see  who 
*390     is  jndge.     If  traveling  around  the  country  to  *cure  sickness 
is  to  abandon  one's  residence,  I  am  anxious  to  know  it." 
On  the  part  of  defendant,  Stewart,  it  was  claimed  that  Judge  Yoss 
bad  left  the  state  permanently,  and  had  abandoned  his  office.     Sev- 
eral witnesses  testified  to  different  conversations  with  Judge  Yoss 
shortly  before  he  left  home,  in  which  Judge  Y.  stated  that  he  was 
going  away,  and  "not  coming  back;"  that  he  would  ''never  be  seen 
back  b^re  again,"  etc.    The  principal  witness  for  defendant  was  John 
T.  Yobs,  who  testified  as  follows : 

"I  am  a  brother  of  the  late  Judge  Yoss.     I  reside  at  Girard,  Kan- 
sas.    I  am  forty-four  years  old.     The  first  I  knew  of  Judge  Yoss' 
sickness  was  in  the  winter  of  1871-72.     When  he  was  here  in  Fort 
Scott  I  was  frequently  with  him,  from  the  time  of  his  sickness  until 
he  left  Fort  Scott.     He  was  for  a  portion  of  the  time  in  New  York 
and  in  Colorado.     During  this  time  I  was  not  with  him.     He  made 
two  trips  out  on  the  plains,  and  I  did  not  see  him  while  he  was  gone 
out  on  these  trips.     He  was  accustomed  to  consult  with  me  in  rela- 
tion to  his  private  and  official  business  during  the  period  of  which  I 
have  spoken.     I  had  frequent  conversations  with  him  on  the  subject 
of  his  health  during  his  sickness,  from  1871  up  to  August  20th  last, 
[1874,]  at  which  last-mentioned  date  I  left  him  at  Santa  Barbara, 
California.     I  know  that  he  left  the  state  of  Kansas  for  the  west 
sometime  in  May,  1874, — between  the  tenth  and  fifteenth  of  May,  is 
my  recollection.     I  had  conversations  with  him  shortly  before  his  de- 
parture on  that  trip.     In  those  conversations  he  spoke  with  reference 
to  his  residing  in  this  state  in  the  then  future.     He  said  that  he  was 
satisfied  that  the  climate  of  Kansas  would  kill  him,  if  he  remained 
in  it,  and  he  was  not  going  to  lie  down  here  and  die ;  but  that  he 
would  take  a  trip  overland  with  a  team, — himself  and  others, — and 
would  go  to  Santa  Barbara  or  Los  Angeles,  and  there,  from  What 
he  had  learned  and  studied  of  the  climate,  he  would  recover  his  health 
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entirely.  Then  he  would  select  bim  some  location  on  the  Pacifio 
coast.  Then,  when  he  found  some  place  where  he  eoald  have  bis 
health,  he  would  like  to  bare  me  come,  and  go  into  partnersbip  with 
him  in  the  practice  of  tbe  law.  He  said  he  didn't  want  anything  said 
about  it ;  that  he  was  dependent  on  his  salary  as  jndge  for  hia 
"361  support  during  bis  'sickness.  He  said  he  was  poor,  and  if  it 
was  known  that  he  bad  left  the  state  with  tbe  intention  of 
staying  away  that  he  would  lose  bis  salary;  and  that  he  desired  me 
to  see  tbe  members  of  the  Fort  Scott  bar,  and  ascertain  who  they 
would  like  to  bold  the  court  as  pro  Um.  jndge,  and,  when  I  ssoer- 
tained  that  fact,  to  make  an  effort  to  procure  that  party  to  bold  the 
court  as  pro  tem.  judge.  He  said  be  very  mucb  regretted  the  sitaa- 
tion  of  things,  but  his  condition  of  health,  as  well  as  his  finanoial 
condition,  seemed  to  demand  tbat  course,  and  if  be  bad  means  he 
would  resign  before  he  left. 

"This  conversation  took  place  shortly  before  he  left  for  California, 
— from  one  month  to  six  weeks  before, — and  up  to  within  one  week 
before  he  started.  I  was  not  here  tbe  day  he  left  Fort  Scott.  I 
didn't  see  bim  for  about  one  week  before  he  left  here.  I  was  absent 
in  Franklin  county.  In  tbe  converaations  I  had  with  him  shortly  be- 
fore he  left  he  said  he  was  going  to  California  to  look  out  a  situation  ; 
tbat  be  didn't  intend  to  live  here  any  more;  tbat  he  wanted  me  to 
sell  bis  property,  but  not  advertise  it.  He  said  be  didn't  want  it' 
publicly  known  that  he  designed  leaving  the  state  permanently. 
That  was  one  reason  he  gave  why  he  didn't  want  the  property  ad- 
vertised. He  said  he  wanted  money  from  the  sale  of  his  property, 
as  bis  health  might  linger  along  bad  for  years,  and  tbat  was  tbe  only 
resource  he  had  to  get  money,  if  his  salary  failed  him.  He  said  be 
was  telling  tbe  people  of  Fort  Bcott  generally  that  he  would  return 
in  tbe  fall,  when  inquiry  or  conversation  was  bad  on  that  subject,  but 
that  be  didn't  intend  to  come  back;  tbat  be  might  die  if  be  went,  but 
be  was  satisfied  he  would  if  be  remained  here;  that  tbe  reason  he 
didn't  want  it  known  was  that  hie  salary  was  bis  only  available  means 
of  support,  and  be  said  it  was  a  question  of  life  and  death  with  bim, 
both  financially  and  physically,  and  that  if  he  could  get  through  bo 
as  to  obtain  bis  November  salary,  be  bopsd  by  tbat  time  to  be  able 
to  make  a  living  by  bis  own  labors. 

"I  saw  Judge  Voss  on  the  twenty-seventh  of  July,  and  was  with 
him  up  to  tbe  twenty-tbird  of  August,  when  I  left  him  at  Santa  Bar- 
bara. I  was  with  him  constantly  during  all  this  time.  I  bad  corre- 
spondence with  bim  from  that  time  up  to  tbe  fifteenth  of  October. 
Tbe  last  letter  I  had  from  him  is  here,  and  is  as  follows : 

"'Santa  Babbaba,  October  15,  1874. 
"'John  T.  Von:    I  have  this  day  drawn  for  $100  on  Merobanta' 
National  Bank,  Fort  Scott.     See  tbat  it  is  honored  for  me.    I  start 
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for  home  to  day.     Am  worse.     Let  nobody  know  I  am  worse,  and 
they  viHl  think  I  come  back  according  to  promise. 

"•M.  V.  VosB.*" 

*363  ^Witness  being  asked  what  he  understood  by  the  liEtst  sentence 
of  said  letter,  said :  "I  was  aware  of  the  fact  that  he  did  not 
design  to  retom,  and  also  of  the  fact  that  he  had  said  to  many  that 
he  expected  to  return  in  the  fall.  I  then  understood  from  that  sen- 
tence that  he  had  made  up  his  mind  that  be  could  not  liye,  and  that 
he  preferred  to  return  home,  to  die  among  his  friends.** 

On  cross-examination  witness  testified  as  follows:  'Trom  May, 
1865,  until  the  time  of  his  death,  in  1874,  Judge  Yoss  did  not  have 
any  other  home  than  Fort  Scott,  that  I  am  aware  of.     Before  I  left 
him  in  Santa  Barbara,  in  August,  1874,  he  did  not  state  to  me  that 
he  would  be  home  to  bold  the  December  term  of  court ;  but  he  said 
this  to  me,  just  before  I  left,  that  it  was  impassible  for  him  to  come 
home,  but  that  he  wanted  me  to  say  that  he  would  come  back  in  the 
fall, — ^to  say  that  to  the  folks  here.     He  said  he  wanted  me  to  say 
that  I  heard  him  say  that  he  was  coming  back  in  the  fall.     I  think 
I  did  tell  different  persons,  substantially,  that  Judge  Yoss  would  be 
home  in  the  fall  to  hold  the  term  of  court,  in  September  last,  after 
my  return  from  California.     I  am  an  attorney  at  law.     Have  prac- 
ticed law  more  or  less  for  ten  years  and  upwards.     From  my  conver- 
sation with  Judge  Yoss  before  he  left  Kansas  for  California,  and  while 
in  California,  and  from  all  the  communications  I  had  from  him,  I  am 
in  doubt  as  to  whether  he  did  or  did  not  become  a  non-resident  of 
Kansas,  and  of  the  Sixth  judicial  district.     I  am  the  duly-appointed 
and  qualified  executor  of  my  brother,  Judge  Yoss.    I  am  acting  as 
such     As  Buch  executor,  on  or  about  the  fourth  day  of  November, 
1874,  before  the  probate  judge  of  Bourbon  county,  I  filed  an  afiSdavit 
in  making  appUoation  for  letters  testamentary  as  such  executor." 
Witness  is  here  shown  said  affidavit,  above  quoted,  and  his  attention 
called  to  the  statements  showing  Judge  Y.  to  be  a  resident  of  Bour- 
bon county  at  the  time  of  his  death ;  concerning  which  he  testifies : 
''I  meant  by  those  words  that  Judge  Yoss  owned  a  dwelling-house  at 
that  time  in  the  city  of  Fort  Scott,  and  that  he  was  absent  from  it  at 
that  time;  and  that  he  was  the  owner  of , property  in  this  county;  and 
this  fact  I  assumed  determined  the  question.     For  myself,  I  regarded 
it  as  immaterial,  as  I  regarded  the  fact  alone  of  his  having  property 
i^re  sufi&cient  for  the  purpose  of  letters  testamentary.    I  did  not  re- 
gard the  question  of  reaideiice^  on  the  occasion  of  making  the  affidavit, 
material  to  proving  the  will.     I  do  not  know  whether  I  am 
*368    right  or  wrong  in  my  decision  on  that  ^question.     As  to  these 
words  in  said  affidavit,  <  that  the  said  Martin  Y.  Yoss  was  at 
the  time  of  his  death  an  inhabitant  of  the  county  of  Bourbon,  in  the 
state  of  Kansas,'  I  meant  that  he  had  been  such  inhabitant  previous 
to  that  time, — that  he  was  when  he  made  the  will ;  and  my  recollec- 
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tion  is  that  those  words  were  in  the  bl&ck  form  furnished  me  by  the 
probate  jadge,  and  that  I  copied  them,  and  did  not  regard  them  as  of 
very  great  importance  for  the  purpose  of  proving  the  will,  and  was 
in  donbt  as  to  the  fact,  and  determined  it  according  to  my  own  no- 
tion of  it.  I  drew  bis  salary  as  district  jadge,  as  bis  executor,  np  to 
the  twenty-first  day  of  October,  1874.  Auditor  Wilder  wrote  to  me 
that  there  was  |I16  dae  up  to  the  twenty-first  of  October,  and  upon 
faroishing  him  with  a  certified  copy  of  my  letters  testamentary,  be 
would  pay  me." 

The  testimony  is  voluminous,  and  somewhat  oonfiicting.  The  case 
was  argued  orally. 

W.  C.  Webb,  for  plaintiff. 

J.  E.  McKeighan  and  E.  M.  HuUtt,  for  defendant. 

EiNOHAN,  G.  J.  This  is  a  contest,  by  original  proceedings  in  this 
court,  as  to  who  is  entitled  to  the  office  of  district  judge  of  the  Sixth 
judicial  district.  The  plaintiff  claims  by  virtue  of  an  executive  ap- 
pointment; the  defendant  by  virtue  of  an  election  in  November,  1874. 
The  sole  question  presented  in  the  case  is  this :  Did  a  vacancy  ex- 
ist in  the  office  more  than  thirty  days  before  the  last  general  elec- 
tioD  ?  If  such  vacancy  did  exist  more  than  thirty  days  before  such 
election,  then  it  is  conceded  by  plaintiff  that  the  defendant  was  right- 
fully elected,  and  is  entitled  to  retain  possession  of  the  office.  On 
the  other  hand,  if  such  vacancy  did  not  exist  more  than  thirty  days 
before  the  election,  then  there  could  be  no  lawful  election,  and  the 
appointment  of  the  plaintiff  entitles  him  to  the  office.  Section  11, 
art.  3,  Const.  M.  V,  Vosa  was  elected  judge  of  said  district  at  the  No- 
vember election,  1871,  and  continued  to  hold  the  office  until  the 
twelfth  day  of  May,  1874,  and,  as  is  claimed  by  plaintiff,  until  his 
death,  on  the  twenty-first  day  of  October,  1874.  The  defend- 
*364  ant  claims  that  'in  May,  1874,  the  office  became  vacant  by 
reason  of  the  removal  of  the  incumbent  from  the  state.  There 
is  DO  doubt  that  if  he  did  so  remove,  with  a  fixed  determination  to 
remain  away  from  the  state,  that  such  a  removal  of  itself  constituted 
a  vacancy.  Judge  Voss  had  beeu  in  feeble  health  for  two  years  or 
more,  and  a  portion  of  the  time  was  absent  from  the  state,  and  some* 
times  was  unable  to  perform  the  duties  of  the  office  when  at  home. 
In  May,  1S74,  he  finally  left  this  state,  and  on  the  twenty-first  of 
October  died  in  California.  Thus,  all  the  difficulty  that  arises  in  the 
case  is  to  know  with  what  intent  he  left  the  state, — whether  with  the 
purpose  of  returning  or  not.  On  this  point  there  was  much  testi- 
mony which  it  is  not  our  purpose  to  repeat.  A  very  considerable 
part  of  it  was  what  was  said  by  Vose  about  the  time  of  his  departure, 
and  after  he  was  gone ;  and  these  statements  were  so  contradictory 
that  the  mind  would  become  perplexed  by  their  consideration.  To 
some  he  eaJd  be  never  would  come  back ;  to  others  he  said  he  would 
be  back  in  November.     Sometimes  he  said  be  was  done  with  official 
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action;  to  others  he  said  he  would  be  back  and  hold  the  court  in  No- 
vember,  if  his  health  would  permit.  These  statements,  so  conflict- 
ing, cannot  be  reconciled.  They  may  readily  be  explained,  and  they 
are,  by  the  testimony  of  his  brother,  and  this  is  the  substance  of  the 
explanation:  He  testifies  that  his  brother  when  he  left  never  in- 
tended to  return  to  reside,  but  his  purpose  was  to  find  a  climate  that 
would  agree  with  his  health,  and  there  remain ;  but  as  he  was  poor, 
and  needed  his  salary,  he  would  say,  and  instructed  his  brother  to 
say,  that  he  would  return  in  the  fall,  and  hold  the  November  term 
of  the  court,  thus  holding  ont  the  idea  that  he  intended  to  return,  so 
that  no  step  would  be  taken  to  fill  the  vacancy,  and  deprive  him  of 
his  salary.  With  this  explanation  it  is  not  difficult  to  weigh  and 
value  those  expressions  of  Judge  Voss  which  indicated  his  purpose  to 
return.  They  were  made  with  an  object  other  than  to  show  his  real 
intentions.  With  the  morality  of  this  course  we  have  nothing  to  do. 
Oar  object  is  to  ascertain  his  intentions,  so  far  as  we  can  do  so  from 

his  own  declarations  and  his  acts. 
*365  *It  may  be  asked  why  he  was  not  consistent  in  his  declara- 
tions that  he  would  return.  This  may  be  answered  by  stating 
that  in  most  of  the  instances  where  he  spoke  otherwise,  save  to  his 
relatives,  who  might  be  relied  upon  to  keep  silence,  there  was  some 
motive  to  induce  a  statement  of  his  intentions,  or  something  in  his 
relations  to  the  witness  that  would  naturally  lead  him  to  trust  him  to 
keep  silence.  The  plaintiff's  explanation  of  these  contradictory  state- 
ments is  that  Yobs  sometimes  felt  certain  that  he  would  not  live  to 
return,  and  at  those  times  would  make  the  statements  that  he  never 
would  return  here,  or  "never  expected  to  return."  There  is  some  rea- 
son in  the  suggestion,  and  it  is  entitled  to  consideration;  but  it  does 
not  explain  many  of  the  statements, — such,  for  instance,  as  those  made 
to  the  companion  of  his  journey  of  his  purposes  in  life  when  he  found 
a  climate  favorable  to  his  health,  and  those  declarations  made  to  his 
father  and  brother.  Again,  there  is  no  testimony  that  these  declara- 
tions were  made  while  he  was  in  a  desponding  mood.  We  must  as- 
sume that  as  a  fact  without  proof,  and,  were  there  no  other  possible 
explanation,  might  be  compelled  to  do  so ;  but  cannot,  in  the  face  of 
the  full  and  satisfactory  explanation  offered  by  the  testimony  of  his 
brother  and  of  his  father.  Judge  Voss  left  his  district  and  the  state 
in  May,  1874,  never  to  return.  So  far  as  we  can  judge  from  the  testi- 
mony in  this  case,  it  was  his  intention  when  he  left  never  to  return 
to  the  state  to  reside.  The  removal,  with  such  an  intention,  of  itself 
created  a  vacancy  in  the  office;  and  such  vacancy  having  existed  for 
more  than  thirty  days  before  the  election,  the  defendant  was  right- 
fully elected  to  the  office,  and  is  entitled  to  hold  it. 

This  conclusion  renders  it  unnecessary  to  discuss  another  point 
raised  by  the  defendant,  and  on  which  no  opinion  is  expressed. 

(AH  the  justices  concnrring.) 
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'S66        *JoHii  W.  BmsBLL  t>.  Obsoh  Shtth  and  another. 
January  Term,  1875. 

1.  Pleading:  Beplevln:  Beply.     The  case  of  Wilson  t.  Fuller,  9  Kan. 

*177,  *189,  et  teg.,  with  reference  tu  the  necessity  for  a  reply  to  a  certaia 
answer  In  an  action  of  replevin,  and  vraiver  of  reply,  referred  to  and  fol- 
lowed. rWriKht  T.  Bacbeller.  16  Kan.  266:  Netoott  v.  Porter.  19  Kan. 
IW. 

2.  Attachment :  Interest  of  Attachment  Debtor:  Possession  of  Co- 

partner. Where  two  copartnership  Anns  own  cattle,  one  Urin  composed 
of  O.  S.  and  E.  6.,  and  owning  419  bead  of  cattle,  and  the  otlier  firm  oom- 
poeed  of  O.  S.  and  T.,  and  owning  three  head  of  cattle,  all  of  said  cattle 
being  in  the  possession  and  under  the  control  and  manugeinent  of  O.  S.. 
and  being  herded  together  in  one  herd;  and  the  Brm  of  O.  S.  &  T.  owes  the 
firm  of  O.  S.  &  R.  S.  for  keeping  said  three  head  of  cattle,  and  other  cat- 
tle lielongittg  to  O.  S.  &  T.;  and  O.  S.,  by  agreement  with  T.,  and  with 
certain  creditors  of  T.,  assumes  the  payment  of  certain  debts  owing  by 
T.  to  said  creditors;  and  O.  S-  is  to  receive  his  pay  from  the  proceeds  of 
the  Balea  of  said  cattle  belonging  to  the  lirm  of  0.  S.  &  T.:  A«/d,  that 
neither  the  three  head  of  cattle,  nor  the 419  bead,  are  liable  to  be  taken 
from  the  possession  of  O.  8.  by  the  sheriff  of  the  county  undw  an  attach- 
ment against  T.,  and  In  favor  of  another  creditor  of  T. 

8, :  BefUsal  of  One  Partner  to  Designate  Interest  of  Another 

Partner.  And  although  0.  S.,  who  was  eight  miles  away  from  thu  cat- 
tle, was  applied  to  by  the  sberiH  to  point  out  tbe  Interest  of  T.  in  said 
cattle,  and  0.  S.  refused,  yet  this  refusal  did  not  give  the  sheriff  any 
right  to  take  the  cattle  from  the  possession  of  0.  S. 

4.  - 

6.  Damages :  Replevin ;  Decrease  in  Volne  of  Property.  It  is  not  er- 
ror for  the  district  court,  in  an  action  of  replevin,  where  the  plaintiff 
owns  tbe  property  replevied,  and  judgment  is  rendered  in  his  favor,  to 
allow  tbe  plaintiff  to  recover  damages  for  tbe  decrease  in  tbe  market 
value  of  the  property  during  the  time  that  the  defendant  wrongfully  de- 
tained the  property  from  tbe  pluntlfl.' 

Error  from  Saline  district  conrt. 

Beplevin,  by  Orson  Smith  and  Bodney  Smith,  for  432  head  of  oat- 
tie.  Busaell,  aa  sheriff  of  Saline  county,  received  an  order  of  attach- 
ment issued  to  him  in  an  action  tben  peading  in  Leavenworth  dis- 
triet  court,  wherein  Charles  F.  Traey  St  Co,  were  plaintiffs  and 
*367  John  E.  Tappan  was  defendant,  and  *he  levied  said  order  of 
attachment  on  the  cattle  in  qneetion,  and  took  them  into  his 
poBseasion.     Smith  Bros,  claimed  ownership  and  right  of  poBsession, 

)As  to  ibe  action  of  replevin  geaerslly.  consult  the  notes  to  Westenberger  t. 
Wheaton,  8  Ean.  131;  Town  of  Leroy  v.  UcConnell,  Id.  188i  Uariz  v.  Fnnke,  S 
Kan.  ei. 
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and  broaght  this  action  of  replevin  to  recover  possession.  Bassell 
answered  by  general  denial ;  and  that  he  was  sheriff  of  Saline  ooanty ; 
and  that  the  cattle  were  the  property  of  said  Tappan;  and  that  he 
(the  sheriff)  had  taken  them  into  his  possession  by  virtne  of  said  or- 
der of  attachment,  etc.  There  was  no  reply.  Trial  at  the  April 
term,  1872.  The  court  found  the  issuing  of  the  attachment;  that  the 
defendant,  as  sheriff,  had  taken  the  cattle  into  his  possession  by  vir- 
tue thereof,  and  held  the  same  by  virtue  of  said  attachment  at  the 
time  of  the  replevin;  that  the  cattle  had  been  replevied  and  delivered 
to  plaintiffs;  that  the  average  value  of  the  cattle  at  the  time  of  the 
levy  by  the  sheriff  was  $89  per  head;  that  at  the  time  the  cattle  were 
returned  to  the  plaintiffs  under  the  order  of  replevin  they  were  worth 
$30  per  head;  that  the  plaintiffs  owned  all  of  the  cattle  except  three 
head,  which  three  head  belonged  to  said  Tappan,  and  0,  Smith,  one 
of  the  plaintiffs ;  that  at  the  time  of  the  levy  of  the  attachment  and 
the  replevin  the  cattle  replevied  were  all  one  herd ;  that  said  Tappan 
and  0.  Smith  owned  a  lot  of  cattle,  which  were  then,  except  three 
head,  in  Ottawa  county;  that  the  sheriff  requested  said  Orson  Smith, 
before  the  levy  of  the  attachment,  to  designate  his  own  cattle,  assur- 
ing him  that  none  of  his  (Smith's)  cattle  would  be  disturbed  if  he 
(Smith)  would  inform  said  sheriff  which  they  were.  Judgment  in 
favor  of  the  plaintiffs  for  the  possession  of  the  cattle,  and  for  $3,000 
damages,  the  amount  claimed  in  the  petition. 

StilUngs  dt  FerUon,  for  plaintiff  in  error. 

We  contend,  first,  that,  on  the  pleadings,  the  defendant  below  was 
entitled  to  judgment;  that  Bussel  was,  on  the  findings,  entitled  to 
a  judgment  for  the  return  of  the  three  head  of  cattle,  and  costs. 
When  Smith  was  requested  to  designate  Tappaj:i*s  interest  in 
*368  the  cattle,  and  used  language  to  induce  the  sheriff  to  be^lieve 
that  Tappan  had  an  interest  in  the  cattle,  but  failed  and  re- 
fused to  point  out  what  that  interest  was,  the  sheriff  was  justified  in 
taking  possession  of  all  the  cattle;  and  that  the  Smiths  could  not 
consider  or  treat  him  as  a  wrong-doer,  at  least  until  they  had  pointed 
out  to  him  their  property,  so  as  to  enable  him  to  separate  the  prop- 
erty, and  deliver  to  them  their  own.  Tufts  v.  McOlintock,  28  Me.  424 ; 
Wilson  V.  Lane,  33  N.  H.  466;  Willard  v.  Bice,  11  Mete.  493.;  Carlton 
V.  Davis,  8  Allen,  94 ;  Drake,  Attachm.  §  199.  It  was  the  right  and 
duty  of  the  sheriff  to  seize  the  property  in  which  Tappan  had  a  part- 
nership interest.  S  Lead.  Cas.  Eq.  336,  339;  Drake,  Attachm.  §  248. 
The  fact  of  that  interest  being  only  a  partnership  interest  in  three 
of  the  cattle  can  make  no  difference,  any  more  than  if  but  three  of  the 
cattle  had  been  owned  by  Smith,  and  the  balance  had  all  belonged 
to  Smith  and  Tappan.  The  declarations  of  Smith  to  the  sheriff  that 
Tappan  had  an  interest  would  justify  the  levy,  although  there  had 
been  no  interest  in  Tappan,  and  estop  Smith  from  claiming  damages 
for  seizing  property  in  which  they  thus  led  the  sheriff  to  believe  Tap- 
pan  had  an  interest  subject  to  levy. 
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Smiths  at  no  time  offered  to  designate  their  cattle  to  the  sheriff, 
nor  demanded  a  delivery  of  their  cattle,  and  yet  claimed  and  recovered 
judgment  in  the  court  below  for  the  difference  in  the  value  of  their 
cattle,  caused  by  a  decline  in  the  general  cattle  market,  while  they 
had  thus  held  out  to  the  sheriff  that  Tappan  had  an  interest  in  the 
cattle,  and  neglected  and  refused  to  designate  what  share  or  portion 
of  the  cattle  belonged  to  them.  If  this  is  the  law  of  the  case,  it  will 
hardly  be  claimed  in  future  that  law  is  the  perfection  of  reason. 

The  pleadings  admit  the  ownership  of  the  cattle  in  Tappan  at  the 
time  of  the  levy,  and  of  course  all  evidence  was  improperly  received, 
and  the  evidence  as  to  damages  was  objected  to.  The  damages  as- 
sessed were  merely  imaginary, — such  as  might  have  been  suffered; 
but  that  they  were  actual  damages,  flowing  necessarily  and  legiti- 
mately from  the  detention,  is  not  shown  by  the  testimony;  and,  on 
the  finding  of  the  ownership  of  the  three  head  of  cattle  to  be 
*869  in  Tappan  *and  Smith,  we  were  entitled  to  i  judgment  for 
their  return,  or  the  value,  and  the  court  erred  in  refusing  it. 

Riggs,  Nevison  d  Simpson,  for  defendants  in  error. 

The  pleadings  do  not  admit  the  ownership  of  the  cattle  attached 
to  have  been  in  Tappan.  Under  the  Code  a  reply  was  not  necessary 
unless  the  answer  contained  matter  that  was  both  new  and  material. 
Section  128.  A  material  allegation  is  one  essential  to  the  defense, 
which  could  not  be  stricken  from  the  pleading  without  leaving  it  in- 
sufficient. Code,  §  129.  In  replevin  in  detinet,  under  a  general  de- 
nial, property  in  the  defendant  can  be  shown.  Coverlee  v.  Warner, 
19  Ohio,  29;  Snook  v.  Davis,  6  Mich.  156:  Dickinson  v.  Lovell,  35 
N.  H.  9 ;  Oaks  v.  Wyatt,  10  Ohio,  344.  Besides,  this  objection  comes 
too  late.  Had  it  been  made  in  the  court  below  it  could  have  been 
obviated  by  an  an^ndment  of  the  pleadings.  A  point  cannot  be  in- 
sisted upon  here  which  was  waived  there. 

The  sheriff  had  no  right  to  take  possession  of  Smith  &  Tappan*s 
partnership  property  on  attachment  for  an  individual  debt  of  Tap 
pan*s.  The  copartner  Smith  had  a  lien  upon  the  stock  until  the  set 
tlement  of  the  partnership  debts,  and  he  was  entitled  to  the  posses 
sion  of  it.  Pars.  Copart.  350 ;  Pars.  Mer.  Law,  188 ;  Pars.  Cont 
107;  Treadwell  v.  Brown,  43  N.  H.  290;  Deal  v.  Bogue,  20  Pa.  St 
228 ;  Smith  v.  Emerson,  43  Pa.  St.  456;  In  re  Smith,  16  Johns.  102 
It  is  undoubtedly  true  that  where  property  belongs  to  joint  owners, 
not  partners,  the  sheriff  may  take  possession  of  it  in  payment  of  an 
individual  debt.  Drake,  Attachm.  (3d  Ed.)  §  248.  But  Drake  re- 
fused to  apply  this  rule  to  partnership  property,  "concerning  which,** 
he  says,  "there  is  much  diversity  of  decision."  We  are  not  disposed 
to  deny  that  there  are  some  decisions  of  respectable  courts  in  which 
a  contrary  rule  is  adopted,  but  these  decisions  were  given,  it  is  be- 
lieved, in  states  where  the  chattels  of  the  debtor  cannot  be  reached 
by  garnishment.  In  this  state  the  person  in  possession  of  chattels 
may  be  required  to  disclose  the  debtor's  interest  therein,  and  the  no- 
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tiee  of  gamishmeixt  makes  him  liable  to  the  plaintiff  for  the  value  of 
the  chattels  belonging  to  the  debtor.  Code,  §  206.  There  is 
*370  therefore,  in  ^tbis  state,  no  occasion  to  seize  the  corpm  of  the 
partnership  property.  In  the  present  case  it  is  in  evidence 
that  Tappan  was  owner  of  a  partnership  interest  in  three  head  of  .the 
422  head  attached,  subject  to  the  lien  of  a  mortgagee  in  possession, 
and  subject  also  to  the  lien  of  the  agister.  We  submit  that  such  an 
intereiit  is  a  mere  ''shadow  of  a  shade,"  and  too  minute  to  be  reached 
by  a  levy,  and  concerning  which  the  maxim  of  **de  minimis"  fully  ap- 
plies. 

The  sheriff  did  not  ask  Smith  to  designate  the  cattle  that  belonged 
to  the  Smiths.  He  asked  Smith  to  point  out  what  interest  Tappan 
had  in  the  herd  of  cattle.  This  Smith  declined  to  do  until  be  could 
examine  his  books.  This  was  a  reasonable  refusal.  Smith  only 
asked  for  time  to  examine  the  complicated  account  relating  to  these 
Smith  &  Tappan  cattle.  He  could  not  answer  without  the  exami* 
nation.  The  sheriff  should  have  given  time  for  this  investigation. 
Instead  of  this,  he  levied  at  once  on  the  cattle  as  Tappan 's  property. 
This  action  of  the  sheriff  was  indefensible  on  every  ground.  Smithes 
answer  acquainted  the  sheriff  with  the  fact  that  the  Smiths  bad  an  in- 
terest in  that  herd. 

Smith  was  under  no  obligation  to  point  out  the  cattle  belonging  to 
defendants  in  error,  even  if  he  had  been  requested  to  do  so  by  the  sheriff, 
which  he  was  not,  A  man  does  not  hold  his  property  by  such  a  frail 
tenure  that  he  forfeits  it  whenever  he  refuses  to  answer  every  im^ 
pertinent  question  that  a  sheriff  may  propose.  In  the  present  in« 
Biance  no  confusion  of  property  was  possible,  and  Smith  was  under 
no  obligation  to  enlighten  the  ignorance  of  the  sheriff.  But  there  is 
another  important  fact :  The  cattle  were  separately  branded.  This 
was  a  brand  known  to  many.  It  should  have  been  known  to  the 
sheriff.  It  was  known  to  the  herdsman,  Clark,  who  was  afterwards 
made  the  sheriff's  bailiff  to  keep  the  attached  property.  Clark  says 
he  could  have  easily  pointed  out  to  the  sheriff  the  Tappan  cattle,  but 

that  he  was  not  asked  to  do  so. 
^371  It  was  in  evidence,  and  found  by  the  court,  that  the  *cattle 
belonging  to  Smith  &  Tappan  had  been  wintered  by  the  defend* 
ants,  Smith  &  Smith,  and  that  no  settlement  had  been  had  for  the 
costs  of  keeping  and  tending.  Under  such  circumstances  the  Smiths, 
under  the  law  of  Kansas,  had  a  lien  on  these  cattle.  Gen.  St.  c.  58, 
S  2.  It  was  not,  therefore,  subject  to  attachment.  Drake,  Attachm. 
i  245.  The  Smiths  owned  419  head  of  the  cattle  in  entirety.  Orson 
Smith  had  a  partnership  interest  in  the  other  three  head,  and  also 
held  them  as  mortgagee;  and  besides,  the  Smiths  held  them  under  an 
lister's  lien,  and  were  entitled  to  the  right  of  possession  of  the  three 
Wd  as  well  as  of  the  419  head.  But  even  if  the  court  should  be  of 
the  opinion  that  the  defendant  below  was  entitled  to  a  return  of  the 
three  head  of  cattle  in  which  Tappan  had  a  shadow  of  an  interest,  it 
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ml\  not  be  necdBsaiy  to  remand  the  case.    Theeoart  can  render  Bach 
judgment  as  the  inferior  oourt  should  have  rendered. 

tn  actions  of  replevin  against  a  sheriff,  if  the  plaintiff  snooeeda  aoJ 
recovers  the  chattels,  he  is  also  entitled  to  damages  for  the  deprecia- 
tion in  the  market  value  of  the  property  while  in  the  hands  of  tbe 
sheriff,  and  for  interest  on  the  value  of  the  personal  property  for  the 
time  in  which  the  plaintiff  was  deprived  of  its  posBeasion.  S  Bobw. 
480;  Sedgw.  Dam.  587,693;  Beveridge  v.  Welch,  7  Wis.  465 ;  Morris, 
Bepl'n,  139;  Gordon  v.  Tenney,  16  Mass.  465;  Rowley  v.  Gibbs,  14 
Johns.  3S6.  The  evidence  and  findings  would  have  jnatified  a  larger 
judgment  for  damages.  The  court  finds  (and  this  was  supported  by 
tbe  evidence)  a  depreciation  in  the  valne  of  the  cattle  of  nine  dollars 
per  head  during  the  time  the  sheriff  had  possession  of  tbe  stock.  To 
this  should  be  added  interest  on  the  valuo  of  the  herd,  and  necessarf 
expenses  incurred  in  recovering  poseessioo  of  tbe  property.  The 
plaintiffs  below  are  entitled,  therefore,  to  a  judgment  for  ¥4,000,  had 
the  court  not  been  restricted  to  $3,000,  by  the  ad  damnum  olanse  of 
the  complaint. 

Valentine,  J.  This  was  an  action  of  replevin  fox  422  head 
•373  of  cattle.  Judgment  was  rendered  in  favor  of  the  'plaintiSs 
below,  defendants  in  error.  The  plaintiff  in  error  claims  that 
on  the  pleadings,  with  or  without  a  trial,  the  judgment  below  should 
have  been  rendered  in  bis  favor ;  and  this  he  does  on  tbe  ground 
that  he  aet  up  new  matter  in  his  answer  constituting  a  complete  de- 
fense to  the  plaintiffs'  action,  to  which  answer  the  plaintiffs  did  not 
reply.  No  such  question  as  this  was  raised  in  the  court  below,  but 
the  trial  there  proceeded  in  all  respects  as  though  the  new  matter 
set  ap  in  tbe  defendants'  answer  was  duly  controverted.  Two  ques- 
tions are  really  involved  in  this  question  :  First,  was  a  reply  neces* 
sary?  Second,  if  so,  did  not  the  defendant  waive  the  reply  by  going 
to  trial  without  it,  and  by  not  in  any  manner  raising  tbe  question  of 
its  necessity  in  the  court  below?  Both  of  these  questions  have  been 
answered  in  the  case  of  Wilson  v.  Fuller,  9  Kan.  •177,  '1S9,  et  seq. 
We  adhere  to  that  decision.  A  reply  was  not  necessary  in  this  case; 
and,  if  it  had  been,  the  defendant  below  waived  it. 

All  of  said  cattle  except  three  head  belonged  to  the  plaintiffs  below 
as  copartners.  These  three  head  belonged  to  another  copartnership, 
consisting  of  Orson  Smith  (one  of  the  plaintiffs  below)  and  one  Tap- 
pan.  The  only  interest  that  the  defendant  below  ever  had  in  any  of 
said  cattle  was  an  interest  which  be  obtained  as  sheriff  of  Saline 
eounty  by  attaching  said  cattle  as  the  property  of  said  Tappan.  If 
Tappan  had  owned  said  cattle,  and  there  had  been  no  liens  in  favor 
of  the  plaintiffs,  or  either  of  them,  existing  against  the  cattle,  the 
judgment  in  this  case  should  have  been  in  favor  of  the  defendant  be- 
low. But  ae  Tappan  had  no  interest  in  any  of  the  cattle  except  said 
three  head,  the  defendant  below,  as  plaintiff  in  error,  now  sets  ap 
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other  grounds  than  that  of  ownership'  or  the  right  of  possession  on 
the  part  of  Tappan  as  a  foundation  for  his  (plaintiff  in  error's)  sup* 
posed  right  of  recoyery.  He  claims  that  he  should  recover  judgment 
for  the  whole  of  said  cattle.  He  claims  that  he  may  recover  upon 
the  following  grounds:  As  Tappan  had  an  interest  in  said  three 
head  of  cattle,  be  claimed  that  he,  as  sheriff  of  said  county,  had  a 
right  to  attach  them,  and  hold  them  for  the  satisfaction  of 
*d7S  Tappan's  debts ;  and  as  these  *three  head  of  cattle  were!  kept 
and  herded  with  the  other  419  head  which  belonged  to  the 
plaintiffs  below,  and  as  said  Orson  Smith  neglected  and  refused  to 
point  out  the  interest  of  Tappan  in  said  cattle,  he  claims  that  he,  as 
sheriff,  had  a  right  to  attach  the  whole  of  said  herd,  and  hold  them 
for  the  satisfaction  of  Tappan 's  debts.  Had  the  sheriff,  by  virtue  of 
the  writ  of  attachment  which  he  held  against  the  property  of  Tappan, 
a  right  to  take  possession  of  said  three  head  of  cattle,  and  to  bold 
them  for  the  payment  of  Tappan's  debts?  We  think  not.  Orson 
Smith  not  only  had  bis  partnership  interest  in  said  three  head  of 
cattle,  but  he  and  his  brother  (the  other  plaintiff  below)  had  other 
interests  in  said  cattle.  The  firm  of  Smith  ft  Tappan  owed  the  firm 
of  Smith  Bros,  for  keeping  said  three  head  of  cattle,  and  other  cattle 
belonging  to  Smith  &  Tappan,  during  the  fall,  winter,  and  spring,  be- 
fore said  attachment  was  levied  upon  said  cattle.  And  for  thus  keep- 
ing said  cattle  said  Smith  Bros,  had  a  lien  upon  the  cattle,  (Gen.  St. 
548,  §  2y)  which  lien  neither  Tappan,  nor  Tappan's  creditors,  could 
divest,  except  by  paying  the  amount  due  for  keeping  said  cattle.  See 
Drake,  Attachm.  §  245. 

Also,  Orson  Smith,  by  agreement  with  Tappan,  and  with  certain 
of  Tappan's  creditors,  assumed  the  payment  of  certain  debts  which 
Tappan  owed  to  said  creditors,  and  Smith  was  to  retain  enough  out 
of  the  proceeds  of  the  sale  of  said  cattle  to  pay  himself  therefor.  This 
constituted  another  lien  on  said  cattle.  Orson  Smith  had  the  actual 
custody,  care,  and  control  of  said  cattle.  EUs  possession,  however, 
we  suppose  was  the  possession  of  the  Smith  Bros.,  and  neither  Tap- 
pan,  nor  Tappan's  creditors,  nor  the  sheriff  acting  for  Tappan's  cred- 
itors, had  any  right  to  disturb  that  possession  until  all  of  said  claims 
against  Tappan  were  paid.  Whether  either  would  then  have  any 
right  to  disturb  Orson  Smith's  possession  we  do  not  decide.  There 
would  still  be  the  partnership  interest  of  Orson  Smith.  This  part- 
nership interest  alone  might  be  sufficient  to  prevent  the  sheriff 
*874  from  taking  possession  of  the  cattle.  The  above  *claims  were 
really  charges  upon  said  cattle  in  favor  of  Orson  Smith,  and 
of  the  Smith  Bros.  When  the  sheriff  inquired  of  Orson  Smith  what 
interest  Tappan  had  in  said  cattle,  the  cattle  were  eight  miles  away, 
and  of  course  Smith  could  not  point  them  out  or  designate  them. 
And  Smith  told  the  sheriff  that  be  could  not  tell  what  interest  Tap- 
pan  had  in  the  cattle  without  consulting  his  books ;  and  there  is  noth- 
ing in  the  case  which  tends  to  show  that  this  was  not  true.     It  does 
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not  appear  ttom  the  record  wbat  precise  interest  Tappan  had  in  said 
cattle,  nor  does  it  appear  that  Smith  then  knew,  or  haa  at  any  time 
siDoe  known,  Tappan's  precise  interest  in  the  cattle.  It  appears  tbat 
Smith  oould  have  known  what  said  interest  was  by  examining  bis 
books,  but  he  refaaed  to  do  so,  or  to  tell  what  the  interest  was.  We 
do  not  think  that  tliie  refusal  authorized  the  sheriff  to  attach  said 
cattle,  and  take  them  from  the  custody  of  Smith.  In  this  connection, 
see  Treat  t.  Barber,  7  Conn.  276;  Holbrook  t.  Hyde,  1  Vt.  286; 
Moore  v.  Bowman,  47  N.  H.  502 ;  Tufts  y.  MoClintock,  28  Ue.  429. 
The  creditors  of  Tappan  had  another  and  an  ample  remedy  by  a  pro- 
ceeding of  garnishment.     Gen.  St.  666,  §  300  et  ttq. 

We  sappose  it  is  hardly  necessary  for  us  to  say  that  if  the  sheriff 
had  DO  right  to  take  possession  of  said  three  bead  of  cattle  under  his 
writ  of  attachment,  he  had  no  right  to  consider  that  the  Smith  firoa. 
forfeited  their  whole  herd  simply  because  Orson  Smith  refused  to 
point  out  to  the  sheriff  Tappan's  interest  in  said  three  head  of  cattle. 
The  three  head  were  differently  branded  from  the  others,  and  could 
easily  have  been  pointed  out  to  the  sheriff  by  the  herder,  if  the  sher- 
iff had  inquired  of  the  herder. 

The  damages  allowed  by  the  court  were  not  excessive,  nor  specu- 
lative. The  court  allowed  damages  for  a  decrease  in  the  market  value 
of  the  cattle  during  the  time  that  they  were  wrongfully  detained  by 
the  defendant  from  the  plaintiffs.  This  was  right.  Young  v.  WiUet, 
8  Bosw.  486;  Rowley  v.  Gibbs,  14  Johns.  386;  AUen  v.  Fox,  61  N. 
Y.  566;  Beveridge  v.  Welch,  7  Wis.  466;  Gordon  v.  Jeoney, 
"376  16  Mass.  470.  "There  was  evidence,  however,  tending  to 
show  that  the  damage  was  much  more  than  the  court  allowed. 

The  judgment  of  court  below  is  affirmed. 

(All  the  justices  ooocurring.) 


State  of  Kansas  v,  J.  G.  Waltsb. 

January  Term,  1875. 

Tenae :  CMmlnal  Law.    Where  an  offense  Is  charged  to  have  been  done  In 
a  specific  house  on  a  certain  lot  an<t  block  "in  the  city  of  Ottawa,  and 

county  of  Franklin,"  and  against  the  peace  and  dignity  of  the  state  of 
Kansad.  tlie  venue  is  sufficiently  alleged,  ulthough  It  ia  not  alleged  in  any 
other  way  tbat  the  offense  was  committed  In  the  state  of  Kansas.  [State 
V.  Bybee.  17  Kan.  462.1 

Appeal  from  Franklin  district  court. 
The  case  is  stated  in  the  opinion. 
A.  W.  Benton,  Co.  Atty.,  for  the  State. 
Maton  d  Parktnton,  for  defendant. 
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EmaMAN,  G.  J.     This  was  a  prosecution  for  an  alleged  violation  of 
the  statute  in  selling  intoxicating  liquors  on  Sunday.     The  complaint 
was  made  and  the  case  tried  before  a  justice  of  the  peace  of  Franklin 
county,  and  the  defendant  convicted.     From  this  conviction  he  ap- 
pealed to  the  district  court,  when,  on  a  trial  by  a  jury,  he  was  again 
convicted.     A  motion  was  then  made  in  arrest  of  judgment,  which 
motion  was  sustained.     From  this  decision  an  appeal  is  taken 
*376     by  the  *state.     A  defeat  in  the  allegation  as  to  venue  is  the 
only  ground  on  which  the  motion  was  sustained.     The  venue 
is  laid  thus  in  the  margin:    "State  of  Kansas^  County  of  Franklin^ 
City  of  Ottawa — 8s.*'   In  the  body  of  the  complaint  the  particular  lot, 
block,  and  house,  in  the  city  of  Ottawa,  and  county  of  Franklin,  where 
the  offense  was  alleged  to  have  been  committed,  are  i^tated,  but  not 
the  state,  nor  is  there  a  reference  to  the  venue  laid  in  the  margin; 
bat  the  complaint  alleges  that  the  offense  was  committed  ''against  the 
peace  and  dignity  of  the  state  of  Kansas."   Was  this  a  defect,  and, 
if  so,  was  it  a  fatal  one,  on  motion  in  arrest  of  judgment  ?    If  so,  it 
must  be  because  of  some  absolute  rule  of  law;  for  it  is  obvious  that 
the  accused  could  not  have  been  misled  or  injured  by  it.     From  the 
complaint  he  must  have  known  the  exact  location  in  the  city  of  Ottawa 
and  county  of  Franklin  where  the  offense  was  alleged  to  have  been 
committed.     He  could  not  have  been  more  certain  of  the  exact  locality 
had  the  name  of  the  state  been  added  to  the  venue  in  the  body  of  the 
eomplaint.     What,  then,  is  the  rule  of  law?     Mr.  Bishop  lays  it  down 
thus:  ''It  is  customary  in  the  United  States  to  write  the  name  of  the 
state  in  the  margin,  in  connection  with  the  name  of  the  county;  but 
there  is  no  need  that  the  name  of  the  state  should  appear,  either  in 
the  margin  or  in  any  other  part  of  the  indictment."    1  Grim.  Fr.  § 
106.    The  rule  as  thus  stated  is  supported  by  the  following  cases : 
State  V.  Jordan,  12  Tex.  206;  State  v.  Lane,  4  Ired.  113;  Gom.  v. 
Shaw,  7  Mete.  52;  Gom.  v.  Quin,  5  Gray,  478.     In  this  case  we  need 
not  go  as  far  as  these  authorities  justify,  for  the  offense  is  alleged  as 
against  the  peace  and«dignity  of  the  state  of  Kansas,  which  could  not 
well  be  true  unless  the  offense  was  committed  within  the  state.    This 
court,  and  all  coorts,  must  judicially  know  that  the  county  of  Frank- 
Un  is  in  the  state  of  Kansas,  because  it  is  established  by  statute,  and 
its  boundaries  fixed  by  law.     If  it  be  said  that  there  may  be  other 
counties  of  the  same  name  in  other  states,  then  the  answer  is,  an  of« 
fense  committed  in  one  of  them  is  not  against  the  peace  and 
*377    dignity  of  this  *state.     We  think  the  venue  sufficiently  ap- 
pears, and  the  complaint  is  not  defective  on  that  ground. 
The  order  of  the  district  court  arresting  judgment  is  reversed,  and 
the  cause  remanded  for  further  proceedings. 
(All  the  justices  concurring.) 
V.14K.— 19 
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B^OBBN  M.  Bbowk  r.  Datid  Johhboi. 
Jsnuacf  Term,  lS7fi. 

1.  ConUnoapoa :  What  Applioation  Should  Show.    Ait  application  foi 

a  conti nuance  on  the  ground  of  the  absence  of  testimonf  must  show  what 
the  absent  testimony  is,  that  the  opposite  party  may,  if  he  desire,  pro- 
vent  a  continuance  by  consenting  to  tbe  admission  of  aiioh  testimony.' 

2.  Supreme  Court:  Beview:  Demurrer  to  Eridenoe.    This  court  can- 

not iiflSrm  that  there  was  error  in  a  rnling  of  the  district  oourt  sustain- 
ing a  demurrer  to  the  evidence,  unless  all  tbe  evidence  upon  which  that 
court  acted  is  before  us,  or  unless  it  ia  appurent  from  the  portion  pre- 
sented, not  only  that  it  tends  to  prove  the  plaintifl's  claim,  but  also  that 
it  couid  not  be  conclusively  overthrown  by  any  other  testimony.'  Vait 
EMTiNE,  J.,  dissenting. 
8.  Case  Uade:  What  it  Imports.  The  signature  of  the  judge  to  a  case 
made,  or  n  bill  of  exceptions.  Imports  the  truthfulness  of  the  preceding 
statements  in  aiich  case  or  bill, — nothing  more;  and  we  must  look  to 
those  statements  to  see  whether  all  of  the  testimony  is  preeerved  or  Dot 

Error  from  Wileoc  diBttiot  court. 

Btown,  as  plaintifiF,  brought  his  action  to  establish  a  trust,  and  to 
compel  a  conveyance  to  himself  of  the  trast  property.  The  land  in 
controversy  was  the  E.  ^  of  the  6.  W.  ^  ot  section  16,  township  99 
sontb,  range  14  east,  and  a  part  of  the  "Osage  Trust  Lands,"  so 
called.  Brown  alleged  that  he  was  in  the  occupancy  of,  and  bad  im- 
provements upon,  said  tract  at  and  before  the  time  when  said  Osage 
trust  lands  were  open  for  settlement  and  purchase,  and  ever 
*378  since,  claiming  the  right  to  porchase  the  same;  that  defend- 
ant, Johnson,  was  occupying  the  west  half  of  said  quarter 
section,  but  never  improving  or  occupying  said  east  half,  or  any  part 
thereof;  bat  in  the  year  1S69  said  Johnson,  by  fraud  and  deceit,  and 
by  means  of  false,  frauduleot,  and  oormpt  representations  and  testi- 
mony before  the  ofGcers  of  the  land-ofQoe,  at  Humboldt,  made  entry 
and  purchase  in  his  own  name  of  said  east  half  of  said  section. 
Flaiutiff  further  shows  his  efforts  to  procure  a  reversal  of  said  decision 
and  an  entry  in  his  own  name,  and  a  tender  of  and  readiness  and 
willingness  to  pay  the  proper  entrance  money  for  the  eighty  acres 
occupied  and  claimed  by  him,  and  he  prays  that  Johnson  be  adjudged 
to  hold  the  title  to  said  tract  in  trust,  and  decreed  to  convey  the  same 

■See  BwensoQ  v.  Aoltman,  ante,  *3TS, 

■Where  an  action  ii  tried  by  the  court  without  a  Jury,  and  llie defendant  Inter- 
poBes  a  demurrer  to  the  evidence  after  tlie  plaintiff  closes  hil  case,  the  court  osa- 
not  weigh  condicting  testimony;  and  if  In  euch  a  case  the  testimony  presented  in 
the  record  supports  the  plaintiff's  cause  of  action,  and  it  can  only  be  answered  by 
couiradictary  or  conflicting  evidence,  the  supreme  court  will  declare  the  law  upon 
the  testimony  presented  in  the  record,  although  it  does  not  affirmatively  appW 
therein  that  all  of  the  evidence  upon  which  the  district  court  acte>d  is  before  it 
Herlcet  v.  Smith,  3S  Ean.  06;  S.  C.  0  Pac.  Rep.  394. 
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to  plaintifiF.  Answer,  a  general  denial.  The  action  was  tried  at  the 
May  term,  1873,  of  the  district  court.  A  demurrer  to  plaintiff *8  evi- 
dence was  sustained,  and  judgment  was  given  for  the  defendant. 

ChcLs.  Sweeney  and  J.  L.  RusseU^  tot  plaintiff. 

Hudson  dt  Chase,  for  defendant. 

Brewbb,  J.  Two  errors  are  alleged  in  this  case :  First,  in  over- 
ruling a  motion  for  a  continuance;  and,  second,  in  sustaining  a  de- 
murrer to  the  evidence. 

The  motion  for  a  continuance  was  supported  by  a  single  affidavit 
of  one  of  plaintiff's  attorneys.     Several  objections  may  be  noticed  to 
the  sufficiency  of  this  affidavit.     It  alleges  failure  to  obtain  a  copy 
of  certain  testimony  given  on  a  hearing  of  a  contested  claim  before 
the  officers  of  a  land-office ;  that  the  proper  custodian  had  made  dili- 
gent search,  and  was  unable  to  find  such  testimony;  and  that  it  must 
have  been  stolen  or  removed  from  his  possession  without  his  knowl- 
edge; that  there  had  not  been  time  enough  to  procure  a  copy  of  the 
duplicate  of  this  testimony  from  the  general  land-office,  at  Washing- 
ton.   But  it  fails  to  disclose  what  that  testimony  was.     The 
*379    court  could  not,  therefore,  see  *tbat  it  was  material,  nor  was 
there  anything  for  the  opposite  party  to  admit,  as  provided  in 
section  317  of  the  Code.     The  theory  of  our  law  of  continuance  is 
that  if  one  is  sought  upon  the  ground  of  absent  testimony,  the  oppos- 
ing party  may  defeat  the  application  therefor  by  consenting  that  such 
absent  testimony  may  be  considered  in  evidence.     It  is  essential, 
therefore,  that  the  testimony  be  disclosed  as  a  basis  for  this  consent. 
It  may  also  be  stated  that  the  affidavit  alleged,  upon  information, 
that  a  copy  of  this  testimony  was  in  possession  of  defendant's  attor- 
ney, and  that  they  had  been  served  with  a  subpoena  duces  tecum  to 
produce  it.     The  court  properly  overruled  the  motion  for  a  continu- 
ance. 

In  reference  to  the  other  question,  the  record  discloses  these  facts : 
The  action  was  brought  by  one  who  had  unsuccessfully  contested  be- 
fore the  department  the  right  to  enter  a  certain  tract,  against  the 
Buccessful  contestant  and  holder  of  the  title  from  the  government, 
and  the  plaintiff  contends  that,  notwithstanding  the  decision  of  the 
department,  the  matter  is  still  open  for  judicial  inquiry,  and  that, 
upon  the  facts  as  disclosed  by  the  plaintiff's  evidence,  clear  and  prior 
^^nity  to  this  land  was  shown  in  him,  and  that  it  was  error  then  to 
withdraw  the  case  from  the  jury.  The  first  claim  of  the  plaintiff  is 
undoubtedly  good;  for  whatever  doubts  may  have  heretofore  existed 
thereon,  they  have  been  put  at  rest  by  the  decision  of  the  supreme 
court  of  the  United  States  in  the  case  of  Johnson  v.  Towsley,  13  Wall. 
78i  where  it  is  held  that  '"if  it  appears  that  the  party  claiming  has 
establish'ed  his  right  to  the  land  to  the  satisfaction  of  the  land  de- 
partment in  the  true  construction  of  the  acts  of  congress,  but  that  by 
an  erroneous  construction  the  patent  has  been  issued  to  "another,  the 
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court  will  correct  the  mistake.**  This  was  as  far  as  it  was  necessary 
for  the  court  to  go  in  that  case,  but  it  onquestionably  fails  to  state 
the  full  limits  of  judicial  inquiry.  They  extend  to  the  full  bounds  of 
equity  jurisdiction.  But  the  other  part  of  the  plaintiff's  claim  can- 
not be  sustained  for  this  reason :  it  does  not  appear  that  we  have  all 

the  testimony  before  us  upon  which  the  district  court  acted. 
*880    The  only  au^theutication  of  the  evidence  is  that  it  is  signed 

by  the  plaintiff's  attorneys  without  any  preceding*  statement 
whatever,  and  that  then  follow  these  words:  "The  above  record  of 
evidence  is  substantially  correct  as  far  as  given,  but  is  incomplete  in 
several  instances,  and  does  not  give  all  the  evidence  in  the  case. 

"Hudson  &  Ghasb,  Defendant's  Attorneys. 
"Signed,  settled,  and  allowed,  as  and  for  a  case  made,  this  twelfth 
day  of  August,  1878.  John  B.  Goodin,  Judge." 

Now,  whatever  other  questions  may  be  raised  upon  such  a  record, 
whenever  we  are  asked  to  reverse  the  decision  of  the  district  court 
upon  the  weight  and  effect  of  evidence  we  must  have  all  the  evidence 
upon  which  that  court  based  its  decision;  or  if  only  a  part  is  pre* 
sented,  it  must  be  of  such  a  character  as  under  no  circumstances  can 
be  overthrown  by  other  evidence, — something  which  is,  of  itself,  and 
despite  of  all  antagonistic  facts,  conclusive.  We  cannot  say  that  a 
district  court  erred  unless  we  know  upon  what  it  ruled.  Though  a 
a  mass  of  testimony  may  be  presented,  non  constat  but  that  the  piv« 
otal  facts  upon  which  the  decision  turned — a  fact  conclusive  in  sup- 
port of  the  finding — is  omitted.  The  same  principle  controls,  though 
perhaps  applied  in  a  different  manner,  whether  a  ruling  upon  a  de- 
murrer to  the  plaintiff's  evidence,  or  a  finding  of  fact  based  upon  the 
testimony  of  both  parties,  is  challenged.  All  the  presumptions,  in 
the  absence  of  a  complete  record,  are  in  favor  of  the  ruling  already 
made.  This  is  familiar  law,  and  needs  no  citation  of  authorities  to 
support  it.  Such  is  this  case.  We  are  not  advised  by  the  record 
that  all  the  testimony  upon  which  the  court  acted  is  before  us.  The 
signature  of  the  judge  imports  the  truthfulness  of  the  preceding  state- 
ments of  the  record ;  nothing  more.  Turning  to  those  statements,  we 
find  nothing  which,  even  by  implication,  asserts  the  presence  of  the 
entire  testimony.  Certain  testimony  appears,  but  it  is  introduced  by 
no  statement,  and  followed  by  only  such  as  has  been  quoted.  And 
this,  if  it  implies  anything,  implies  that  a  portion  of  the  testimony  is 

omitted.  And  while  it  may  be  conceded  that  the  testimony  as 
*381     stated  tends  to  support  the  plaintiff's  case,  *yet  it  is  easy  to 

perceive  that  many  things  might  have  entirely  overthrown  it. 
We  cannot,  therefore,  affirm  that  there  was  error  in  this  ruling  of  the 
court. 

The  judgment  must  be  affirmed. 

* 

Einqman,  C.  J.,  concurring. 
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Yalbntine,  J.  The  decision  of  this  case  is  perhaps  oorrect,  as  this 
was  an  aetion  in  which  the  court  below  had  the  power  to  send  any  or 
all  the  issues  to  a  jury  to  be  tried,  or  to  try  them  itself,  at  its  option; 
but  I  dissent  from  the  proposition  stated  so  broadly  as  it  is  in  the 
second  paragraph  of  the  syllabus.  A  judge  ordinarily  has  no  right, 
apon  demurrer  to  evidence,  to  weigh  conflicting  testimony,  or  to  take 
a  case  from  the  jury  where  there  is  any  evidence  to  support  each  and 
all  the  issues  in  the  case. 


F.  M.  CoNLET  V.  Jefferson  Fleminq  and  others. 

January  Term,  1875. 

• 

L  Ii^jimotion:  Preliminary:  Beftisal:  Doubtfol  Oases:  Discretion  of 
Court.  Though  the  allegations  of  a  petition  may  be  such  as  to  entitle 
the  plaintiff,  if  proved,  to  a  perpetual  injunction  on  a  final  hearing,  and 
though  the  testimony  on  an  application  for  a  preliminary  injunction  pre- 
ponderates in  favor  of  all  those  allegations,  yet  if  it  appear  doubtful  what 
may  be  the  facts  established  on  the  final  hearing,  and  the  right  of  the 
plaintiff  is  not  likely  to  suffer  serious  injury  unless  immediately  enforced, 
it  is  often  the  duty  of  the  court,  in  the  exercise  of  a  sound  discretion,  to 
refuse  any  preliminary  injunction,  and  leave  the  rights  of  the  parties  to 
be  determined  upon  the  final  hearing.^ 

2. .  The  probable  results  of  the  final  hearing,  and  the  probable  effects 

of  a  temporary  restraining  order,  upon  the  respective  rights  of  the  oppos- 
ing parties,  are  proper  considerations  in  determining  the  question  of  is- 
suing an  order. 

8.  County-Seat   Petition:     False,    Forged,   and    Spurious    Names: 
Pleading.    Where  application  is  made  for  a  temporary  restraining  or- 
der restraining  the  county  officers  from  removing  their  offices  to  a 
*882    place  ^declared  by  the  commissioners,  as  the  result  of  an  election 
therefor,  the  duly-cliosen  county-seat;  and  the  ground  of  the  applica- 
tion is  the  presence  of  forged  names,  names  of  minors,  non-residents, 
etc.,  upon  the  petition  for  an  election;  and  said  petition  is  not  presented 
to  the  court,  nor  a  single  name  given  as  forged  or  improperly  on  said  pe- 
tition; and  the  only  evidence  of  the  fact  is  the  general  statement  in 
plaintiff's  verified  petition  that  the  petition  contained  the  names  of  two 
hundred  non-residents,  of  fifty  minors,  of  one  hundred  dead  men,  etc.; 
and  the  plaintiff  had  had  ample  time  to  obtain  more  specific  and  direct 
testimony;  and  there  is  no  showing  pf  any  special  injury  resulting  from 
the  removal:  Tieldt  that  it  could  not  be  affirmed  that  the  court  erred  in 
refusing  such  temporary  restraining  order. 

1  County-Seat  Eleotion:  Second  Election:  Time.  Where  two  elec- 
tions are  necessary  to  determine  the  question  of  the  county-seat,  it  is 
act  essential  that  the  last  election  be  held  within  fifty  days  of  the  pres- 
entation of  the  petition  therefor. 

*  See  Stoddart  V.  Vanlaningham,  ante,  *18;  Olmsteadv.  EoeBter,f7(7«^,*463;  Davis 
▼.  Stark,  80  Kan.  SeS;  8.  0.  2  Pac.  Rep.  637. 
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5.  ■'  :  Place  Selected.    In  the  selection  of  a  counfy-seat  the  electon 

are  not  limited  to  existing  cities  and  towns,  but  maj  choose  a  site  £or  a 
new  town,  and  locate  the  county-seat  thereon. 

a.  :  Name  or  Description  of  Place.    If  a  certain  tract  of  land  la 

popularly  and  generally  known  by  a  specific  name,  the  use  of  that  name 
is  a  sufficient  description;  and  a  ballot  with  that  name  is  not  vitiated 
by  the  fact  that  in  addition  to  the  name  there  is  an  imperfect  (but  not 
contradictory)  description  of  the  land. 

Error  from  Linn  district  court. 

In  February,  1871,  the  county-seat  of  Linn  county  was  removed 
from  Mound  City,  and  relocated  at  La  Gygne.  On  the  first  of  Feb- 
ruary, 1S73,  the  board  of  county  commissioners,  on  petition  therefor, 
ordered  an  election  '*to  relocate  the  county-seat"  of  said  county. 
An  election  was  held  on  the  eleventh  of  March,  1873,  at  which  2,757' 
votes  were  cast,  of  which  1,098  were  given  for  Pleaaanton,  684  for 
Mound  City,  972  for  Farmer  City,  7  for  La  Cygne,  and  1  for  Presoott. 
No  choice.  A  second  election  was  held  March  25th,  at  which  there 
were  2,435  votes  cast,  of  which  1,183  were  given  for  Pleasanton, 
and  1,252  were  given  for  Farmer  City.  The  commissioners 
*383  having  declared  that  Farmer  City  had  been  duly  ^elected  as 
the  county-seat,  the  county  officers  were  ordered  and  directed 
to  .remove  their  respective  county  offices  from  La  Gygne  to  Farmer 
City;  whereupon  Conley,  a  citizen  and  tax-payer  at  La  Cygne,  filed 
his  petition  for  an  injunction  against  Fleming  and  the  other  county 
commissioners,  and  all  the  county  officers  of  said  county,  to  restrain 
such  officers  from  so  removing  their  offices,  and  the  books  and  rec- 
ords thereof,  to  Fanner  City.  A  restraining  order  was  granted  by 
the  district  judge,  Hon.  M.  V.  Voss,  on  the  first  of  April,  1878,  which 
order  was  by  said  judge,  on  the  twenty-second  of  April,  vacated  and 
cfischarged. 

James  D.  Snoddy,  for  plaintiff. 

W.  R.  Biddle,  Co.  Atty.,  for  defendants. 

Bbewbb»  J.  Two  errors  are  alleged :  Firsts  in  refusing  a  contin- 
uance; and,  second,  in  discharging  a  temporary  restraining  order. 

The  case  itself  w&s  one  involving  that  question  of  frequent  occur- 
rence :  the  validity  of  a  county-seat  election.  The  application  was 
for  an  order  restraining  the  county  officers  from  moving  their  offices 
to  the  place  declared  by  the  commissioners,  as  the  result  of  the  election, 
the  newly-chosen  county-seat.  On  the  first  of  April  the  petition  for  an 
injunction  was  presented  to  the  judgeof  the  district  court.  The  twenty- 
second  of  April  was  by  him  fixed  for  the  hearing,  and  a  temporaiy 

*NoTB  OF  HoK.  W.  C.  Wbbb,  State  Rbporteb. 

At  the  general  election  of  1872,  the  total  vote  cast  in  Linn  county,  for  presiden- 
tial electors,  was  2,879;  for  representatives,  2,414.  At  the  general  election  in  Ko- 
vember,  1878,  the  total  vote  in  said  county,  for  representaliveB,  was  1,868.  See 
Wilder' 8  Annals  of  Kansas. 
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reBtnuning  order  granted^  to  remain  in  foroe  until  the  application 
could  be  heard.  On  the  twenty-second  of  April  the  plaintiff  moved 
for  a  postponement  of  the  hearing,  and  a  continuance  of  the  restrain^ 
ingorder^  which  motion  was  overruled,  and  of  this  plaintiff  complains* 
It  is  well  settled  that  these  matters  of  continuance  are  largely  within 
the  discretion  of  the  trial  court.  Here  no  abuse  of  discretion  is  ap- 
parent, but,  on  the  contrary,  the  ruling  was  evidently  correct.     The 

petition  alleged  that  several  hundred  of  the  names  on  the  pe- 
*384    tition  for  *an  election  were  improperly  there, —  some  forged, 

some  the  names  of  non-residents,  minors,  etc.  The  affidavit 
for  a  continuance,  which  referred  solely  to  this  matter,  alleged  that 
application  had  been  made  to  parties  to  give  voluntary  information 
by  affidavits  as  to  these  matters,  bat  that  these  parties  refused,,  and 
the  testimony  could  only  be  obtained  by  deposition,  and  enforced  at- 
tendance; but  it  did  not  show  that  any  effort  had  been  made  to  take 
a  single  deposition,  nor  did  it  give  a  single  name  improperly  on  the 
petition.  It  was,*  moreover,  simply  a  statement  upon  information 
and  belief.  We  think  the  court  very  properly  overruled  the  applica- 
tion.   Brown  v.  Johnson,  ante,  *877. 

The  other  error  alleged  was  in  discharging  the  temporary  restrain- 
ing order.  Here,  too,  we  see  no  error,  or,  at  leasts  nothing  to  justify 
a  reversal.  The  grounds  for  holding  the  election  illegal,  presented 
in  the  petition,  which  was  verified,  were — First,  that  the  petition  for 
the  election  did  not  contain  the  names  of  three-fifths  of  the  legal  elect- 
ors, several  hundred  of  them  being  forged,  those  of  minors,  etc.,  as 
heretofore  stated;  second,  that  the  two  elections  (for  no  place  received 
a  majority  at  the  first  election)  were  not  held  within  fifty  days  after 
the  presentation  of  the  petition;  third,  that  the  two  places  declared 
to  have  received  the  highest  number  of  votes  at  the  first,  and  there- 
fore the  sole  competitors  at  the  second,  election  did  not  in  fact  receive 
the  highest  number,  and  were  erroneously  so  declared;  SLni,Jinally, 
that  there  was  no  such  place  as  that  declared  the  chosen  county-seat. 
In  reference  to  these  restraining  orders  in  limine,  it  is  to  be  borne  in 
mind  that  it  is  not  to  be  expected  that  the  whole  case  will  then  be  fully 
tried;  so  that  the  court  may  properly  require  that  a  clear  showing  be 
made  of  a  right  in  the  plaintiff  to  relief,  and  a  right  which  may  be 
serionaly  impaired  unless  immediately  protected.  Where  it  is  doubt- 
ful what  upon  the  final  hearing  may  be  ascertained  to  be  the  real 
facts  of  the  case,  and  where  the  rights  of  the  plaintiff  are  such  as 
will  suffer  no  serious  injury  if  not  enforced  until  the  facts  are  finally 

and  definitely  determined,  it  oftentimee  is  the  duty  of  the  court, 
*886    in  the  ex*ercise  of  a  sound  discretion,  to  refuse  an  injunction 

in  limine.  Otherwise  a  defendant  might  be  unnecessarily  and 
improperly  restrained  from  doing  that  which  he  has  a  right  to  do,  and 
through  such  restraint  suffer  an  injury  for  which  no  adequate  com- 
pensation is  afforded.  Stoddart  v.  Yanlaningham,  ^Tite,  "^18;  Akin 
?•  Davis,  ante,  *144.     Now,  in  this  case,  while  the  petition  (which, 
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being  verified,  was  the  prinoipal  evidence  for  the  plaintiff)  alleges  that 
there  were  several  hundred  forged  names,  and  names  of  minora,  etc., 
the  paper  containing  these  names  is  not  presented,  nor  is  there  a 
single  name  given.     More  than  that,  the  verified  answer  of  the  eoanty 
commissioners  denies  this  allegation  of  the  petition.     Whatever  may 
be  said  upon  the  sufficiency  of  the  petition  as  a  pleading,  as  evidence 
it  is  not  specific  nor  definite.     Not  only  does  it  fail  to  give  any  names, 
but  also,  by  the  even  numbers  used,  it  is  evident  the  pleader  does  not 
mean  to  be  considered  as  stating  the  facts  exactly.     Thus,  he  says 
there  were  the  names   of   "two  hundred  non-residents,"  of  ''fifty 
minors,"  of  "one  hundred  dead  persons;"  that  there  were  ** three 
hundred  forged  names,"  "two  hundred  fictitious  names,"  etc.      It  is 
evident  from  this  that  he  did  not  have  in  his  mind  any  specific  names, 
or  any  exact  numbers,  but  was  making  his  allegations  large  enough 
to  cover  the  expected  proof,  and  to  meet  the  necessities  of  his  case. 
It  may  be  remarked,  too,  that  there  is  no  showing  of  any  special  in- 
jury that  would  result  to  the  plaintiff  from  the  removal,  or  any  griev- 
ous wrong  to  other  parties. 

So  far  as  the  matter  of  time  is  concerned,  the  petition  was  pre- 
sented February  Ist,  and  the  elections  held  on  the  eleventh  and 
twenty-fifth  of  March,  respectively.  The  first  election  was  within  the 
fifty  days.  This,  we  think,  is  all  the  statute  requires.  Gen.  St.  297, 
§  5. 

The  two  remaining  allegations  of  the  petition  may  be  considered 
together.     The  place  declared  the  newly-chosen  county-seat  is  thus 
described  in  the  proclamation  of  the  result :    "Farmer  City,  situated 
as  follows:    40  acres,  in  S.  E.  J  of  N.  W.  J  of  sec.  14;  30  acres  off 
the  S.  W.  qr.  of  the  N.  E.  qr.  of  sec.  14, — all  in  town  21  of 
*386     range  23,  in  Linn  county,  *Eansas."    Now,  it  is  alleged  that 
at  the  time  of  said  elections  there  was  no  such  place  as  *' Farmer 
City,"  and  no  city,  town,  or  village  anywhere  within  the  limits  of 
said  '* section  14;"  and  that  at  the  first  election  some  of  the  ballota 
counted  as  for  this  place  contained  the  very  words  of  the  description 
in  the  proclamation,  while  others  added  on  the  word  "and"  between 
the  words  "sec.  14"  and  "30  acres;"  and  that,  classing  these  ballots 
as  for  separate  places,  neither  of  them  stood  first  or  second  on  the 
list  of  candidates.     On  the  other  band,  it  is  alleged  that  prior  to  the 
first  election  the  place  designated  and  known  as  "Farmer  City"  was 
selected  upon  actual  view,  and  placed  in  nomination  as  one  of  the 
places  to  be  voted  for,  by  a  convention  of  five  delegates  from  each  of 
six  townships,  and  that  such  selection  was  witnessed  by  two  hundred 
or  more  persons  from  different  parts  of  the  county;  and  that  the 
place  so  selected  and  named  "Farmer  City"  became  and  was  quite 
notorious,  and  at  each  of  said  elections  was  generally  known  and  un- 
derstood by  the  legal  electors  voting  at  said  election.     There  seems  to 
have  been  no  dispute  as  to  the  facts  thus  alleged  on  the  respective 
sides.     If  the  majority  of  the  electors  of  a  county  are  unwilling  to  se- 
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lect  any  of  the  existing  towns  for.  the  oounty-seat,  bat  prefer  to  choose 
a  new  place,  and  start  a  new  town  therefor,  we  know  of  nothing  to 
prevent  them  from  so  doing.  Each  elector  is  to  give  'Hhe  name  of 
the  place"  for  which  he  votes.  This  "place"  may  be  an  incorporated 
city,  a  village,  or  an  unoccupied  quarter  section;  and  if  a  majority 
choose  a  tract  of  unimproved  prairie,  the  courts  have  no  power  to  in- 
terfere and  set  aside  their  selection.  The  wisdom  of  such  a  choice 
may  be  questioned,  but  the  power  to  make  it  is  beyond  dispute. 
Again,  if  a  given  tract  of  land  is  known  by  a  specific  name,  the  use 
of  that  name  is  a  suilicient  description.  If  a  certain  definite  seventy- 
acre  tract  was  generally  known  as  and  by  the  name  of  "Farmer  City, " 
the  use  of  that  term  in  a  ballot  was  a  sufficient  description,  and  the 
ballot  was  not  vitiated  by  a  mere  imperfection  in  a  farther  descrip- 
tion therein  of  the  land.  No  greater  precision  or  definiteness 
*3S7  is  necessary  in  a  ballot  than  *in  a  deed.  There  was  in  these 
facts  nothing  to  justify  the  court  in  continuing  the  restrain- 
ing order.  Upon  the  whole  case,  therefore,  we  cannot  see  that  the 
court,  in  the  exercise  of  a  sound  discretion,  erred  in  discharging  the 
temporary  restraining  otder,  and  the  judgment  will  be  affirmed. 

Probably  the  only  matter  affected  by  this  decision  is  the  question 
of  costs;  as,  if  the  public  press  be  reliable,  subsequent  elections  have 
relocated  the  county-seat. 

The  order  of  the  district  judge  is  affirmed. 

(All  the  justices  concurring.) 


Samuu  0.  SwBNSoN.  and  another  v.  Molinb  Plow  Go.  and  another. 

January  Term.  1875. 

Parties:  Misjoinder:  Separate  Interests.  Where  S.  executed  to  A.  two 
promissory  notes,  and  a  mortgage  on  real  estate  to  secure  the  payment 
of  the  notes,  and  A.  afterwards  assigned  one  of  the  notes  to  M.,  Tield, 
that  A.  and  M.  cannot  sue  Jointly  as  plaintifCs  on  the  notes  and  mort- 
gage, but  each  jias  his  separate  action.^ 

Error  from  Cloud  district  court. 

The  case  is  stated  in  the  opinion. 

James  Ketner  and  C.  W.  McDonald,  for  plaintiffs  in  error. 

^Wbere  two  or  more  persons  have  separate  causes  of  action  against  the  same 
ae'endant,  arlsinff  from  the  obstruction  of  a  natural  water-course,  and  the  injury 
01  their  lands  and  crops  thereby,  they  cannot  unite  in  the  same  petition  to  recover 
aamsges  for  such  injuries,  wMch  are  plainly  distinct  and  unconnected.  Palmer 
▼  Wsddell,  22  Kan.  852.  Under  section  35  of  the  Code,  in  order  that  parties  may 
properly  unite  as  plaintiffs  they  should  each  have,  not  only  an  interest  in  the  sub- 
ject of  the  action,  but  also  in  obuiniiig  the  relief  demanded.  Jefters  v.  Forbes.  28 
^Q.  174.    Upon  pleadings,  held  that  several  causes  of  action  were  stated.    See 
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Strain  d  Wells,  for  defendants  in  error. 

*888    *  Valentine,  J.  This  was  an  aotion  on  two  promissory  notefl  and 
a  mortgage.    The  facts  in  the  case  are  substantially  as  follows : 
The  plaintiffs  in  error,  Samuli  0.  Swenson  and  John  P.  Swenson,  exe- 
cated  to  the  defendant  in  error  C.  M.  Albinson  two  promissory  notes^ 
and  a  mortgage  on  real  estate  to  secure  the  payment  of  the  notes. 
Afterwards,  Albinson  assigned  one  of  said  notes  to  the  other  defend- 
ant in  error,  the  Moline  Plow  Company.    The  notes  were  not  paid 
at  maturity,  and  this  action  was  commenced  by  Albinson  and  the 
Moline  Plow  Company  jointly  against  the  Swensons  to  recover  the 
amounts  which  they  respectively  claimed  on  said  notes  and  mortgage. 
The  only  question  which  we  are  asked  to  decide  is  whether  b  joint  ac* 
tion  may  be  maintained  by  the  two  plaintiffs  below,  or  whether  each 
had  his  separate  action.     In  this  state  the  debt  secured  by  a  mortgage 
is  the  real  subject  of  the  action.     The  note  given  therefor  is  the  prin- 
cipal evidence  thereof,  and  the  mortgage  is  merely  ancillary  thereto. 
The  mortgage  follows  the  note.     Whoever  Qwns  the  note  owns  the 
mortgage.     When  the  note  is  paid  the  mortgage  is  paid.     When  the 
action  on  the  note  is  barred  by  the  statute  of  limitations  the  action 
on  the  mortgage  is  also  barred.     Indeed,  any  defense  that  may  be 
set  up  against  the  note  may  be  set  up  against  the  mortgage.     But 
there  is  no  separate  action  on  the  mortgage.     The  action  must  always 
be  on  the  note,  and  it  may  be  on  the  note  either  with  or  without  the 
the  mortgage.     And  the  action  on  the  note,  whether  with  or  without 
the  mortgage,  is,  so  far  as  the  note  is  concerned,  substantially  an  ao- 
tion at  law.     The  action  is  tried,  so  far  as  the  note  is  concerned,  in 
the  same  manner  as  any  other  action  on  a  promissory  note.     Either 
party  has  a  right  to  a  jury,  and  the  judgment  is  a  personal  judgment 
against  the  defendant,  substantially  the  same  as  any  other  personal 
judgment.     The  judgment  is  much  like  a  judgment  in  an  ordinary 
attachment  case.     The  judgment  is  for  the  amount  due  on  the  note, 
with  an  order  that  the  mortgage  property  be  first  sold  to 
*389    satisfy  *tbe  judgment,  and  that  if  it  does  not  satisfy  the  judg- 
ment, then  that  a  general  execution  be  issued  againat  the 
property  of  the  defendant.     Where  more  than  one  note  is  given, 
there  are  as  many  causes  of  action  as  there  are  notes;  and  if  any  of 
the  notes  are  assigned,  then  each  owner  of  a  note  has  a  separate 
cause  of  action,  and  each  has  a  right  to  have  the  mortgaged  property 
sold  to  satisfy  his  claim. 

Ambrose  v.  Parrott,  d8  Kan.  098.  Only  such  parties  as  are  united  in  interest 
should  be  made  plaintiffs  in  any  action.  "McGratn  v.  Newton,  29  Kan.  871.  Under 
section  15,  c.  128,  Laws  1881,  (uass.  Comp.  Laws  1885,  §  2801,)  an  action  cannot  be 
maintained  Jointly  by  the  infant  chUdren  who  have  been  injured  in  their  means 
of  support  on  account  of  the  intoxication  of  their  father,  against  the  persons  who 
sold,  bartered,  or  furnished  the  liquor.  Durein  v.  Pontious,  8  Pac.  Rep.  428.  As 
to  several  causes  of  action  in  one  petition,  see  note  to  Can*  v.  Oatlin,  18  Kav. 
*898. 
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The  mortgage  is  a  secnrity  for  each  note.     It  is  substantially  the 
same  as  several  mortgages  for  the  several  notes.    The  mprtgage  liens 
in  favor  of  aU  the  notes  may  be  equal,  or  the  lien  in  favor  of  one  note 
may  be  prior  to  that  in  favor  of  another  note.     In  the  present  ease, 
when  Albinson  assigned  one  of  said  notes  to  the  Moline  Plow  Com- 
pany the  company  became  the  owner  thereof,  with  the  right  to  a  sep- 
arate action  thereon.     Each  plaintiff  then  had  a  separate  action, 
and  a  separate  right  to  have  the  mortgaged  property  gold  to  satisfy 
bis  or  its  own  note.    Although  the  two  notes  were  secured  by  one  mort- 
gage, yet  the  rights  of  the  parties  were  the  same  as  though  the  two 
notes  had  been  secured  by  two  different  mortgages  on  the  same  piece 
of  land.    The  notes  are  the  principal  thing,  and  the  mortgage  is  ancil- 
lary.   And  as  the  notes  are  separate,  the  mortgage  must  be  considered 
as  a  separate  mortgage  for  each  note.    In  the  present  case,  Albinson 
wanted  a  judgment  in  hie  favor  for  the  amount  due  on  his  note,  and 
the  mortgaged  property  sold  to  satisfy  his  judgment.    The  Moline  Plow 
Company  wanted  a  judgment  in  its  favor  for  the  amount  due  on  its 
note,  and  the  mortgaged  property  sold  to  satisfy  its  judgment.    Now, 
where  is  there  any  community  of  interest  in  this  ?    It  is  true,  both  want 
the  property  sold,  but  each  wants  it  sold  for  a  different  purpose.    What 
interest  has  Albinson  in  having  the  pro{>erty  sold  to  satisfy  the  Moline 
Flow  Company's  claim  ?   And  what  interest  has  the  Moline  Plow  Com- 
pany in  having  the  property  sold  to  satisfy  Albinson's  claim?    Each 
really  wants  the  property  sold  to  satisfy  his  or  its  own  claim,  and  not 
to  satisfy  that  of  the  other.     Instead  of  there  being  a  community  of 
interest  there  is  really  an  antagonism  of  interest  between  the 
^390    plaintiffs.     Either  might  *bave  sued  on  his  or  its  own  note, 
and  made  the  other  a  defendant,  so  as  to  have  the  priority  of 
their  liens  on  the  mortgaged  property  detei mined,  for  in  this  there  is 
a  conflict  of  interest;  but  they  cannot  sue  jointly  as' plaintiffs,  for 
they  have  no  interest  in  common.     As  to  joinder  and  misjoinder  of 
parties  plaintiff,  see  Harsh  v.  Morgan,  1  Kan.  *293 ;  Winfield  T.  Co:  v. 
Maris,  11  Ean.  *148  et  seq.;  Hudson  v.  County  of  Atchison,  12  Kan. 
*U0;  Newoomb  v.  Horton,  18  Wis.  566;  Barnes  v.  City  of  Beloit, 
19  Wis.  93 ;  Howland  v.  Supervisors,  Id.  247. 

The  judgment  of  the  court  below  is  reversed,  and  cause  remanded 
for  farther  proceedings. 

(All  the  justices  concurring.) 
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T.  E.  Johnston  and  others  v.  Winfibld  Town  Go. 

January  Tenn,  1875. 

1.  FLeading  and  Proof:  Exeoution  of  Deed:  Admissions  of  Fdtition 
not  to  be  Contradicted.  Where  a  plaintliTB  petition  admits  the  exe- 
cution and  delivery  of  a  deed,  the  plaintiff  oanaot,  under  such  petition. 
introduce  evidence  for  the  purpose  of  showing  that  the  deed  was  never 
in  fact  executed  or  delivered. 

4l.  Ck>nTey ances :  Consideration:  Impeaching.  The  grantor  in  a  deed 
cannot,  in  the  absence  of  fraud  in  its  execation,  introduce  evidence  on 
the  trial  tending  to  impeach,  contradict,  or  vary  the  consideration  ex- 
pressed in  the  deed,  for  the  purpose  of  invalidating  the  deed,  or  of  set- 
ting it  aside.^ 

Error  from  Cowley  district  court. 

Action  by  Johnston  and  four  others  to  set  aside  and  annul  a  certain 
quitclaim  deed.  The  petition  was  as  follows:  **The  plaintiffs  com- 
plain of  the  said  defendant,  and  aver  that  the  said  defendant,  on  the 
twelfth  of  February,  1870,  was  a  corporation,  duly  incorporated  un- 
der the  laws  of  said  st^jte;  that  said  defendant,  on  said  twelfth 
*891  of  February,  pre*tended  and  fraudulently  claimed  to  be  the 
owner  of  a  certain  portion  of  the  town-site  of  Winfield,  in  said 
county,  to-wit,  the  N.  B.  ^  of  N.  W.  ^  of  section  88,  in  township  32 
south,  range  4  east ;  that  on  the  tenth  of  July,  1871,  the  probate 
judge  of  said  county  entered  the  said  described  portion  of  the  said 
town-sit^  at  the  United  States  land-ofiGice,  at  Augusta,  Kansas,  for 
the  several  use  and  benefit  of  the  occupants  and  inhabitants  thereof, 
under  the  act  of  congress  in  such  case  made  and  provided ;  that  at 
tbe  time  of  said  entry  the  plaintiffs  respectively,  each  for  himself,  was 
an  occupant  and  inhabitant  of  said  town-site,  within  tbe  meaning 
of  said  act  of  congress,  and  was  then,  and  ever  since  has  been,  po8- 
sessed  of  a  bona  fide  interest  therein.  The  plaintiffs  farther  aver  that 
said  pretended  ownership  of  the  defendant  to  said  described  portion 
of  said  town-site  of  Winfield  at  said  date,  tenth  of  July,  1871,  was 
disputed  by  a  great  number  of  persons  claiming  an  interest  in  said 
town-site  as  occupants  thereof  at  the  time  of  said  entry,  and  among 
whom  was  each  of  theplaintiffs.  The  plaintiffs  further  aver  that  be- 
tween the  time  of  said  entry  and  the  twenty-first  of  September,  1871, 
attempts  were  made  by  many  of  said  occupants,  and  by  said  defend- 
ant, to  compromise  and  settle  said  disputed  title,  which  finally  re- 
sulted in  a  verbal  agreement  between  the  said  plaintiffs  respectively 

1  Actual  consideration  of  a  deed  different  from  that  recited  therein  may  be  shown 
by  parol.  Kumler  v.  Ferguson,  7  Minn.  442,  (Gil.  851.)  Where  no  fraud  or  mis- 
take is  alleged,  the  grantor  in  a  deed  of  conveyance  cannot  aver  that  the  convey- 
ance was  intended  to  convey  to  any  one  other  than  the  grantee  named  therein. 
Gray  v.  Stockton,  8  Minn.  5^,  (Gil.  472.)  Recital  of  amount  of  consideration  held 
not  conclusive.    Strohauer  v.  Voltz,  4N.  W.  Rep.  161. 
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and  the  said  defendant,  which  was,  in  substance,  as  follows :    The 
said  plaintiffs  respeoiiyely,  each  for  himself,  agreed  to  make  a  qait- 
claiin  deed  to  said  defendant,  and  for  said  defendant's  use  and  bene- 
fit, of  all  his  interest  in  the  said  town-site,  in  consideration  that  the 
said  defendant  wonld  pay  to  him  the  sum  of  one  dollar  in  money,  and 
also  procare  the  quitclaim  of  each  and  every  occupant  of  said  town- 
site,  within  the  meaning  of  said  act  of  congress,  of  his  respective  in- 
terest, 80  that  the  said  disputed  question  of  title  might  be  perma- 
nently settled,  and  the  property  of  the  town  enhanced  thereby;  to  all 
of  which  agreement  on  the  part  of  the  plaintiffs  respectively  the  de- 
fendant agreed.     The  plaintiffs  aver,  that  in  pursuance  of  said  de- 
scribed agreement  they  did,  on  said  twenty-first  of  September,  1871, 
each  respectively,  make  to  the  defendant  his  quitclaim  deed  of  his 
respective  interest  in  and  to  the  said  town-site,  the  names  of  said 
plaintiffs,  together  with  some  other  names  of  said  occupants  of  said 
town-site,  qnitclaiming  as  aforesaid,  being  attached  to  the  same  deed; 
that  is,  each  of  the  plaintiffs,  together  with  others  as  aforesaid,  at- 
tached his  signature  to  the  same  deed,  a  copy  of  which  is  hereto  at- 
tached marked  « Exhibit  A,'  and  made  a  part  of  this  petition. 
*392     *The  said  plaintiffs  further  aver  that  the  said  defendant  did 
not  fulfill  its  part  of  the  said  agreement  in  this :  that  it  did 
not  pay  to  either  of  the  plaintiffs  the  said  sum  of  one  dollar;  and, 
further,  that  it  did  not  procure  the  quitclaim  deeds  of  all  the  said  oc- 
cupants of  the  said  town-site  of  their  respective  interests  in  the  same, 
as  it  had  agreed  to  do,  nor  nearly  all  of  them,  so  that  the  said  plain- 
tiffs were  left,  and  are  still  left,  in  no  better  condition  than  before 
they  respectively  executed  the  said  deed.     The  plaintiffs  further  aver 
that  the  defendant,  well  knowing  that  a  large  number  of  the  occu- 
pants of  the  said  town-site  had  not  quitclaimed  their  respective  in- 
terests in  the  same  to  the  defendant,  and  with  a  design  to  cheat  and 
defraud  each  of  the  plaintiffs  out  of  his  respective  interests  in  said 
town-site,  did  wickedly  procure  a  false  acknowledgment  of  the  plain- 
tiffs respectively  to  said  quitclaim  deed ;  and  did,  on  the  twenty-third 
of  September,  1871,  cause  the  same  to  be  recorded  in  the  registry  of 
deeds  in  said  county,. in  Book  A,  pages  87,  88,  and  89."     Here  fol- 
low three  averments,  alike  except  as  to  names,  each  stating  that  one 
of  the  plaintiffs,  "at  the  time  of  his  executing  the  said  quitclaim,  was 
a  married  man,  having  a  wife  with  whom  he  was  then  and  is  still 
living,  and  who  did  not  sign  said  quitclaim  deed. "     The  demand  for 
judgment  was  as  follows :  "The  said  plaintiffs,  each  respectively,  there- 
fore prays  that  the  said  quitclaim  deed  from  the  plaintiffs,  respect- 
ively, to  the  defendant,  may  be  declared  null  and  void,  and  be  wholly 
set  aside;  and  that  the  plaintiffs  may  have  judgment  against  the  de- 
fendant for  the  costs  of  this  action." 

Annexed  to  this  petition,  as  Exhibit  A,  was  the  quitclaim  deed, 
which  was  signed  by  the  plaintiffs  and  80  other  persons.  It  ap- 
peared to  have  been  acknowledged  and  certified  on  the  day  of  its  date. 
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and  dnly  recorded.     The  answer  admitted  that  the  Winfield  Town 
Company  was  a  corporation ;  that  the  plaintiffs  executed  the  deed  as 
stated  in  the  petition ;  that  the  town-site  of  Winfield  was  entered  by 
the  probate  judge  aa  averred;  and,  except  as  to  the  matters  so  ad- 
mitted, denied  "each  and  every  allegation  in  said  petition.'*    Trial 
at  the  October  term,  1873,  of  the  district  court.    The  plaintiffs  called 
one  of  their  number  as  a  witnesb.     After  testifying  to  the  usual  pre- 
'liminary  matters,  and  that  he  had  ''signed  the  quitclaim  deed 
*393     set  out  in  the  petition, "  he  was  asked  the  ^following  questions, 
to  each  of  which  defendant  objected,  which  objections  were 
sustained  by  the  court.     The  questions  were  as  follows :    "Were  there 
any  conditions,  or  was  there  any  agreement,  between  yourself  and 
the  defendant,  containing  any  conditions  not  named  in  the  deed, 
which  caused  you  to  sign  it?     State  if  you  signed  the  deed  by  reason 
of  any  agreement  made  with  you  by  the  defendant  that  said  deed 
should  not  operate  as  a  conveyance  until  the  terms  of  that  agreement 
should  be  fulfilled.     State  if  you  ever  received  any  consideration  for 
signing  said  deed.     State  whether  the  defendant  had  agreed  to  do  or 
perform  anything  which  was  to  be  the  consideration  for  your  signing 
the  deed,  and  which  was  not  done  and  performed.     What  was  the 
real  consideration  for  which  you  signed  the  deed?     State  if  you  ever 
delivered  the  deed  to  the  defendant.     State  if  you  ever  acknowledged 
the  execution  of  the  deed.     State  whether  or  not  that  deed  contained 
the  names  of  all,  or  nearly  all,  of  the  inhabitants  and  occupants  of  the 
town-site  of  Winfield,  or  who  were  such  inhabitants  or  occupants  on 
the  tenth  of  July,  1871,  or  on  the  twenty-first  of  September  1871. 
State  whether  or  not,  previous  to  the  twenty-first  of  September,  1871, 
the  question  of  title  to  the  town-site  of  Winfield  was  in  dispute  be- 
tween a  portion  of  the  inhabitants  and  occupants  thereof  and  the  de- 
fendant." 

These  questions  were  held  incompetent  and  immateriaL  Plaintiffs 
thereupon  rested,  and  defendant  demurred  to  the  evidence.  The 
court  sustained  the  demurrer,  and  gave  judgment  in  favor  of  the  de- 
fendants. 

Alexander  dt  Saffold,  for  plaintiffs. 

That  parol  testimony  may  be  adduced  to  show  fraud,  or  want, 
failure,  or  illegality  of  consideration,  in  a  written  instrument,  or  a 
different  consideration  from  that  expressed,  is  well  settled.  Booth 
V.  Hynes,  54  111.  363;  Waymack  v.  Heilman,  26  Ark.  440;  McCul- 
locb  V.  McKee,  16  Pa.  St.  289;  Landman  v.  Ingram,  49  Mo.  212, 
Martins  v.  Berens,  67  Pa.  St.  459 ;  Westbrooks  v.  Jeffers,  33 
♦394  Tex.  86 ;  Mallory  v.  Leach,  35  Vt.  166 ;  Ellis  v.  Crawford,  *39 
Gal.  523;  Bowman  v.  Torr,  3  Iowa,  571;  Williams  v.  Don- 
aldson, 8  Iowa,  109;  Gorbin  v.  Sistrunk,  19  Ala.  208;  Baldwin  v. 
Garter,  17  Gonn.  201 ;  Drury  v.  Trembut  Imp.  Go.,  18  AUen,  168. 
The  plaintiffs  insist  that  in  making  the  deed,  or  as  explained  in  the 
language  of  their  petition,  ''that  each  of  the  said  plaintiffs,  together  with 


■4 


JOHNSTON  V.  WINFIELD  TOWN   CO.  808 

others  as  aforesaid,  attached  his  signature  to  the  same  deed,"  their 
intent  was  not  to  deliver  the  deed,  or  to  pass  any  interest,  until  oer- 
tain  others  had  signed  the  deed,  and  the  consideration  of  their  sign- 
ing f ally  effeoted.  And  parol  eyidenoe  is  admissible  to  show  that  a 
written  instrument  was  not  intended  to  operate  and  take  effect  until 
certain  stipulations  not  named  therein  had  been  complied  with,  or  to 
show  that  an  attempt  had  been  made  to  use  such  instrument  in.  vio- 
lation of  some  verbal  agreement  accompanying  it.  Bearioh  v.  Swine- 
hart,  11  Pa.  St.  288;  Fym  v.  Campbell,  86  Eng.  Law  &  £q.  91; 
Blaok  V.  Shreve,  18  N.  J.  Eq.  456.  And  also  to  show  the  circum- 
stances under  which  deed  was  made.  Foster  v.  MoCrraw,  64  Pa.  St. 
464;  Wursburger  v.  Meric,  20  La.  Ann.  415;  Brown  v.  Pitney,  89 
111.  468;  Bonney  v.  Morrill,  57  Me.  868;  Oatlin  v.  Newell,  9  Ind. 
572.  We  have  not  sought  to  use  parol  evidence  to  establish  a  new 
contract,  or  to  conflict  with  the  terms  expressed  in  any  written  in- 
strament.  We  should  be  allowed  such  testimony  for  the  purpose  of 
showing  that  the  deed  in  question  is  void,  and  never  had  any  bind- 
ing force,  under  the  conditions  by  which  it  was  signed,  and  also  *'for 
want  of  due  delivery." 

The  plaintiffs  sought  to  show,  by  parol  evidence,  that  they  never 
delivered  the  deed.     Without  delivery,  it  will  be  conceded  the  deed 
could  not  take  effect.    It  is  true,  the  petition  does  not  allege,  in  so 
many  words,  that  the  deed  was  not  delivered;  but  it  does  state  that 
which,  if  true,  shows  there  was  neither  a  delivery,  nor  an  intended 
one.     We  readily  grant  that  a  deed,  duly  executed  and  delivered  to 
the  grantee  with  the  intention  to  pass  a  title,  could  not  be  questioned^ 
unless  induced  by  fraud.     But  we  think  that  this  averment  in  the 
petition,  viz. :    ''That  the  defendant,  well  knowing  that  a. large  num- 
ber of  the  occupants  of  said  town-site  had  not  quitclaimed  their  re- 
spective interests  in  the  same  to  the  defendant,  and  with  a  design  to 
cheat  and  defraud  each  of  the  plaintiffs  out  of  his  respective 
*895    interest  in  said  town-*site,  did  wickedly  procure  a  false  ac- 
knowledgment of  the  plaintiffs  respectively  to  said  quitclaim 
deed/  etc., — ^is  sufficient  to  charge  the  defendant  with  fraud  from  the 
making  of  the  deed,  and  to  admit  of  the  evidence  offered.     Beed  v. 
Noron,  48  lU.  328;  Bullock  v.  Narrott,  49  111.  62;  Waddingham  v. 
Loker,  44  Mo.  182;  Childress  v.  Ford,  20  N.  J.  Eq.  463;  10  Smedes 
k  M.  25.     The  possession  of  the  deed  by  the  grantee  is  presumptive 
evidence  of  delivery  only,  and  may  be  controverted  by  parol  evidence. 
Brackett  v.  Barney,  28  N.  Y.  383;  Black  v.  Thornton,  31  Geo.  641; 
Gregory  v.  Walker,  88  Ala.  26.     To  constitute  a  legal  delivery  of  a 
deed,  it  must  have  been  delivered  and  accepted  with  the  intention  of 
delivery;  and  if  such  delivery  depends  on  a  contingency,  the  contin- 
gency must  happen  before  delivery  is  complete.     Comer  v.  Baldwin, 
16  Minn.  172.  (Oil.  151;)  Walker  v.  Walker,  42  111.  311;  Hathaway 
▼.Payne,  84  N.  Y.  92;  Berry  v.  Anderson,  22  Ind.  86;  Graves  v. 
l)adley,  20  N.  Y.  76.     The  plaintiffs  say  that  the  defendant  '*did 
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wickedly  procure  a  false  acknowledgment  of  the  plaintiffs  respectively 
to  said  quitclaim  deed;"  in  other  words,  forged  the  said  acknowledg- 
ment. We  submit,  further,  that  it  was  competent  for  plaintiffs  to 
show  by  parol  evidence  that  they  had  never  acknowledged  the  deed. 
To  shut  out  evidence  of  this  nature  would  give  to  fraud,  trickery,  and 
forgery  too  ample  a  scope. 

A.  H.  Oreen  and  Leland  J.  Webb,  for  defendant. 

Valentine,  J.  This  was  an  action  brought  by  T.  K.  Johnston,  S.  C. 
Smith,  3.  D.  Cochran,  W.  Q.  Mansfield,  and  J.  P.  Short,  against  the 
Winfield  Town  Company,  to  have  a  certain  quitclaim  deed  set  aside 
and  declared  null  and  void.  At  the  trial  of  the  case  the  court  below 
excluded  certain  evidence  offered  by  the  plaintiffs;  and  whether  the 
court  erred  therein  or  not  is  the  only  question  now  presented  for  our 
consideration.  The  petition  in  the  court  below  alleges,  among  other 
things,  as  follows :  The  N.  E.  ^  of  the  N.  W.  ^  of  sec.  28,  in  township 
32  south,  of  range  4  east,  constituted  a  portion  of  the  town-site  of  the 

town  of  Winfield,  Cowley  county.     The  probate  judge  of  said 
*S96    county  entered  this  portion  of  said  *town-site  at  the  United 

States  land-office  '*in  trust  for  the  several  use  and  benefit  of  the 
occupants  thereof,  according  to  their  respective  interests,  but  whether 
the  probate  judge  ever  entered  any  other  portion  of  said  town-site  or  not 
is  not  shown  or  stated  in  the  petition.  The  defendant,  a  corporation, 
claimed  to  own  said  portion  of  said  town-site  entered  by  the  probate 
judge,  but  their  ownership  was  disputed  by  the  plaintiffs  and  others. 
The  plaintiffs  were  occupants  and  inhabitants  of  said  town-site,  and 
had  and  still  have  an  interest  therein;  but  whether  any  one  of  them 
ever  was  an  occupant  or  inhabitant  of  that  portion  of  said  town-site 
claimed  by  the  defendant,  or  ever  had  any  interest  therein,  is  not 
shown  or  stated  in  the  petition.  The  plaintiffs  and  thirty  other  per- 
sons, in  pursuance  of  a  verbal  agreement,  made  a  quitclaim  deed  to 
said  defendant  for  that  portion  of  said  town-site  claimed  by  said  de- 
fendant. The  consideration  expressed  in  the  deed  was  one  dollar 
paid  to  each  of  the  grantors,  the  receipt  of  which  they  each  acknowl- 
edged in  the  deed.  According  to  said  verbal  agreement  the  defend- 
ant was  to  pay  each  grantor  one  dollar,  and  obtain  a  quitclaim  deed 
from  each  occupant  of  said  town-site.  This  was  not  done,  and  the 
plaintiffs  now  complain.  But  how  such  a  quitclaim  deed  from  each 
occupant  of  the  town-site  to  the  defendant  could  be  a  consideration 
for  the  quitclaim  deed  from  the  plaintiffs  to  the  defendant,  or  how  it 
could  be  of  any  benefit  to  the  plaintiffs,  is  not  disclosed,  and  cannot 
easily  be  imagined.  Whether  such  a  quitclaim  deed  would  be  a  bene- 
fit to  any  one  is  not  stated  in  terms.  But  if  it  should  be  a  benefit  to 
any  one,  it  would  certainly  appear  most  strongly  to  be  a  benefit  only 
to  the  defendant.  The  petition  also  alleges  that  the  acknowledgment 
of  said  quitclaim  deed  was  procured  fraudulently. 

We  do  not  think  that  said  petition  states  facts  sufficient  to  consti- 
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tute  a  caase  of  action.  The  deed  which  the  petition  asks  to  have  set 
aside  appears  upon  its  face  to  have  been  regularly  executed  and  ac- 
knowledged.    It  is  found  in  the  possession  of  the  grantee,  and  has 

been  duly  recorded.     All  this  appears  from  the  petition  and 
*397     exhibits ;  and  this,  at  least,  is  *prima  facie  evidence  that  the 

deed  was  duly  executed  and  delivered.     The  petition  nowhere 
alleges  that  it  was  not  duly  executed  or  delivered.    (Perhaps  a  denial 
contained  in  a  petition,  of  the  execution  of  a  written  instrument  set 
forth  in  the  petition,  need  not  be  verified  by  affidavit,  as  is  required 
to  be  done  of  a  denial  contained  in  a  subsequent  pleading  putting  in 
issue  an  allegation  of  the  execution  of  a  written  instrument.)     Bu< 
the  petition  not  only  fails  to  deny  that  the  deed  was  duly  execated, 
but  it  even  admits  and  alleges  that  it  was  so  done.     With  reference 
to  the  execution,  the  petition  uses  the  word  *'make"  twice;  the  word 
"executed"  once;  the  word  "executing"  three  times.     The  petition 
does  not  pretend  that  there  was  any  fraud  in  the  execution  of  said 
deed.     It  states,  however,  that  there  was  fraud  in  the  acknowledge 
ment  of  the  execution  of  the  same,  and  in  recording  it.     But  it  does 
not  state  in  what  the  fraud  consists.     No  facts  showing  fraud  are 
stated.    But  even  if  there  was  fraud  in  the  acknowledgment  of  the 
execution  of  the  deed,  or  in  recording  the  same,  still  that  would  not 
invalidate  the  deed.     Even  if  the  execution  of  the  deed  had  never 
been  acknowledged  before  any  officer,  and  even  if  the  deed  had  never 
been  recorded,  it  would  still  be  valid,  if  it  had  been  in  fact  executed. 
There  is  no  breach  of  said  verbal  contract,  nor  of  any  contract,  nor 
any  default  on  the  part  of  the  defendant,  alleged  in  said  petition,  ex- 
cept that  it  is  therein  alleged  that  the  defendant  did.  not  pay  said 
plaintiffs  each  one  dollar,  and  did  not  procure  a  quitclaim  deed  from 
all  the  occupants  of  said  town-site.     These  two  things,  which  it  is 
claimed  should  have  been  done,  it  will  be  remembered  are  what  the 
plaintiffs  alleged  in  their  petition  constituted  the  consideration  for 
their  executing  said  quitclaim  deed.     As  to  the  consideration :    We 
suppose  that,  in  the  absence  of  fraud,  the  consideration  expressed  in 
the  deed  cannot  be  impeached,  contradicted,  or  varied,  for  the  pur- 
pose of  invalidating  the  deed.     The  consideration  expressed  in  the 
deed,  we  suppose,  may  be  contradicted  or  varied  by  evidence  aliunde, 

where  fraud  is  alleged,  or  where  the  grantor  sues  for  the  con- 
*398     sideration,  or  where  the  *grantee  sues  for  a  breach  of  some 

covenant  contained  in  the  deed.  But  we  do  not  think  that 
such  a  thing  can  ever  be  done,  in  the  absence  of  fraud,  merely  for 
the  purpose  of  setting  aside  the  deed.  The  consideration  expressed 
in  the  present  deed  was  one  dollar,  and  the  plaintiffs  each  in  the  deed 
acknowledged  the  receipt  of  the  same.  And  this  is  conclusive  in  a 
case  of  this  kind.  The  evidence  offered  to  be  introduced  by  the 
plaintiffs,  and  excluded  by  the  court,  was  evidence  tending  to  show 
that  the  deed  was  not  fully  executed,  and  a  want  or  failure  of  con- 
sideration; that  is,  the  plaintiffs  desired  to  show  that  the  deed  was 

V.14K.— 20 
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not  to  be  considered  a  deed  until  all  the  occupants  of  said  town-site 
had  executed  quitclaim  deeds  to  the  defendant,  and  until  the  defend- 
ant had  paid  each  grantor  one  dollar,  and  that  none  of  the  conditions 
had  been  fulfilled.  We  do  not  think  that  such  evidence  was  admis- 
sible under  the  state  of  the  pleadings.  It  would  all  tend  to  contra- 
dict either  the  plain tifiFs'  petition,  or  their  said  deed,  and  without  any 
sufficient  allegations  of  either  fraud  or  mistake.  We  might  further 
say,  although  we  think  under  the  pleadings  the  question  is  not  in  this 
case,  that  a  deed  apparently  fully  executed  and  acknowledged,  and 
delivered  to  the  grantee,  to  become  an  absolute  deed  upon  some  con- 
dition, is  not  an  escrow,,  but  is  immediately  a  deed  absolute.  Mo- 
Eean  v.  Massey,  6  Ean.  *122. 

The  judgment  of  the  court  below  is  affirmed. 

(All  the  justices  concurring.) 


Gborgb  J.  Olark  and  others  v.  William  H.  Spbngbb. 

January  Term,  1875. 

1.  Pleadings:  Filing  Supplemental:  Discretion  of  Court.    The  flling 
of  amended  or  supplemental  pleadings  is  a  matter  within  the  sound  dis- 
cretion of  the  triiil  court,  and,  unless  it  appears  that  such  discretion  has 
been  abused,  a  refusal  to  permit  either  to  be  filed  is  no  ground  for  re- 
versal.   [Simpson  v.  Yass,  31  Kan.  227;  S.  G.  1  Pac.  Eep.  601.] 

*899    *2.  Usury:  Withdrawing  Plea:  Public  Policy.    An  agreement  to 
withdraw  the  plea  of  usury  is  against  public  policy,  and  cannot  be  sus- 
tained. 

8.  Answer:  Additional  Defense:  Showing.  Ordinarily,  when  leave  is 
asked  to  file  an  amended  answer  containing  an  additional  defense,  it  is 
expected  that  some  sufficient  reason  will  be  shown  for  not  presenting 
such  defense  before. 

4.  .  Hence,  when  a  party,  with  full  knowledge  of  a  defense,  inten- 
tionally omits  to  plead  it,  or  having,  once  pleaded  it  inftentionally  with- 
draws it,  as  a  rule,  he  ought  not  to  be  permitted  to  replead  it;  and  es- 
pecially is  this  so  where  he  reaps  some  benefit  from  such  omission  or 
withdrawal,  and  makes  the  omission  or  withdrawal  by  agreement  with 
his  adversary,  and  for  the  purpose  of  receiving  such  benefit. 

6.  Usury:  As  a  Defense.  The  defense  of  usury  is  to  be  treatod  as  any 
other  defense,  and  has  no  especial  claims  on  the  favor  or  indulgence  of 
the  court.  QwBre^  is  the  defense  of  usury  so  far  a  personal  one  that  the 
wife  of  the  debtor  cannot  plead  it  where  the  homestead  is  mortgaged  to 
secure  the  usurious  debt,  and  such  also  that  a  subsequent  mortgagee  can- 
not plead  it?' 

1  See  Jenkins  v.  Lewis,  25  Kan.  479;  Ayres  v.  Probasco,  aTUe,  *175;  the  plea  of 
usury  is  a  personal  privilege,  Pritchett  v.  Mitchell,  17  Kan.  856;  interference  of 
equity,  Waite  v.  Ballou,  19  Kan.  SOI;  burden  of  proof  is  upon  defendant,  Laihrop 
V.  Davenport,  20  Kan.  285',  defense  cannot  be  set  up  against  an  innocent  indorsee 
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Error  from  Bourbon  district  ooort. 

The  caBe  is  stated  in  the  opinion. 

Hulett  d  McCleverty,  for  plaintiffs  in  error. 

The  several  points  made,  and  errors  raised,  can  best  be  explained 
by  first  discussinfa;  the  force  and  effect  of  the  agreement  to  withdraw 
the  defendant  Clark's  answer,  and  continue  the  case.  If  this  be 
viewed  in  the  light  of  a  contract  for  forbearance,  then  it  must  be  ad- 
mitted that  such  contracts  are  valid,  and  of  binding  obligation,  (1 
Pars.  Gout.  440-444,)  provided  the  consideration  therefor  be  legal.  A 
contract,  to  be  valid  and  binding,  must  have  both  a  legal  consideration, 
and  a  legal  subject-matter  or  object.  Hence  a  subject-matter  pro- 
hibited by  law  oould  not  be  the  object  of  a  contract,  since  malum 
*400  prohibitum  is  equally  as  effectual  as  malum  in  %e^  *Story, 
Prom.  Notes,  §  189.  So,  where  law  prohibits  usury,  no  con- 
tract can  be  made  or  enforced  concerning  it,  being  malum  prohihitam: 

of  note.  Gross  v.  Funk,  20  Ean.  055;  taking  full  legal  interest  in  advance  is  not 
usorioas,  Tholen  v.  Duffy,  7  Kan.  258;  interest  upon  interest  not  paid  when  due 
will  not  be  allowed,  Dyar  v.  Slingerland,  24  Minn.  267;  usurious  interest,  volun- 
larUy  paid,  cannot  be  recovered  back,  Woolfolk  v.  Bird,  22  Minn.  341;  Nutting 
V.  McCutcbeon.  5  Minn.  882,  (QU.  810;)  CorneU  v.  Smitb,  27  Minn,  182;  S.  C.  6  N. 
W.  Rep.  460;  agreement  for  usurious  interest  Toid,  Brown  ▼.  Naffel,  21  Minn. 
415;  contract  to  pay  for  past  use  of  money,  Daniels  v.  Wilson,  21  Minn.  580;  the 
taint  of  usury  of  an  original  security  infects  a  new  security  substituted  for  it,  Jor- 
dan V.  Humphrey,  81  Minn.  495;  S.  C.  18  N.  W.  Rep.  450;  in  what  cases  a  bonus 
taken  from  tne  borrower  by  the  lenders'  agent  will  not  make  the  loan  usurious, 
Id.;  Acheson  v.  Chase,  28  Minn.  211;  S.  0.  9  N.  W.  Rep.  734;  when  a  defense  to 
neffotiable  paper.  First  Nat.  Bank  ▼.  Bentley,  27  Minn.  87;  S.  0. 6N.  W.  Rep.  422; 
right  to  deiend  on  the  ground  of  usurr  is  personal  to  the  debtor  or  his  privies. 
Ready  v.  Eoebke,  1  N.  W.  Rep.  844;  Burlington  Ass'n  v.  Heider.  5  N.  W.  Rep. 
578;  8.  C.  7  N.  W.  Rep.  686;  if  one  loaning  money  exacts  in  any  shape  more  than 
\egal  interest,  he  is  guUty  of  ufluiy,  Cheney  v.  Eberhardt,  1  N.  W.  Rep.  197; 
bonus  for  loan,  taken  oy  agent,  does  not  affect  principal,  Bingham  ▼.  Myers,  1 N. 
W.  Rep.  618;  bona  fide  purchaser  of  negotiable  note  protected,  "Wortendyke  v. 
Ueehan,  2  N.  W.  Rep.  -889;  Savings  Bank  v.  Scott,  4  N.  W.  Rep.  814;  &(?na;{^  pur- 
chase of  securities  is  not  a  contrivance  to  evade  the  usury  law,  Armstrong  v. 
Freeman,  2  N.  W.  Rep.  858;  note  dated  and  signed  in  another  state,  Hart  v. 
Wills.  2  N.  W.  Rep.  619;  defense  in  state  court  against  national  bank,  National 
fisnlc  V.  Eyre,  2  N.  W.  Rep.  995;  subsequent  affreement  topay  usurious  interest 
will  not  affect  original  loan,  Dell  v.  Oppenheimer,  4  N.  W.  Kep.  51;  once  paid, 
cannot  be  recovered  back.  Philips  v.  Qephart,  6  N.  W.  Rep.  68i8;  effect  of  new 
contract  on  nsnrious  loan,  German  Bank  v.  Qrifflln,  6  N.  W.  Rep.  156;  takinfi"  of 
commission  for  loan  by  affent  of  borrower  is  not  usurious,  Dickey  v.  Brown,  9  N. 
W.  Rep.  847;  Acheson  v.  Chase,  Id.  784;  borrowing  money  at  a  legal  rate,  to  pav 
usurious  debt,  does  not  make  the  new  debt  usurious.  Mason  v.  Searles,  9  N.  W. 
Rep.  870;  taint  of  usury  follows  everv  subsequent  security  given  for  a  loan  orig- 
inally usurious.  Nelson  v.  Harford,  9  N.  W.  Rep.  648;  payment  by  borrower  of 
expenses  for  viewing  the  premises  will  not  render  loan  usurious,  Smith  v.  Wolf, 
8  N.  W.  Rep.  429;  guarantor  of  note  may  set  up  defense,  Congor  v.  Babbett.  24 
N.  W.  Rep.  569;  innocent  purchaser,  burden  of  proof,  Darst  v.  Backus,  24  N.  W. 
Rep.  681;  separate  notes  given  for  interest  on  notes.  Wood  v.  Cuthbertson,  21  N. 
W.  Rep.  8;  bank  cannot  evade  law  by  charging  so  much  in  monev  for  loan  and 
an  additional  sum  for  services,  the  aggregate  exceeding  the  lawful  rate  of  inter- 
est, New  England  M.  S.  Co.  v.  Harris,  14  N.  W.  Rep.  471;  a  provision  that  in^r- 
est  coupons  attached  to  a  note  bearing  10  per  cent,  interest  shall,  after  they  are 
due,  bear  10  per  cent,  interest,  will  not  render  such  a  contract  usurious.  Haw- 
lev  v.  Howell,  14  N.  W.  Rep.  199;  nature  of  proof  required,  Poppleton  v.  Nelson, 
7Pac.  Rep.  492;  parties  estopped  to  set  up,  when,  Beals  v.  Lewis,  1  N.  E.  Rep. 
641;  sufllcieiK^  of  evidence  to  establish  usury,  Hough  v.  Hamlin,  10  N.  W.  Rep. 
680. 
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and  DO  contract  can  be  made  or  enforced  concerning  anything  im- 
moral or  criminal,  being  malum  in  $e.  The  court  below  evidently 
viewed  this  contract  as  analogous  and  equivalent  to  a  coyenant  for 
forbearance, — not  to  sue.  A  covenant  not  to  sue,  if  perpetual,  is  held 
to  be  a  release,  and,  to  avoid  circuity  of  action,  may  be  pleaded  in  bar, 
if  action  be  brought.  But  a  covenant  not  to  sue  for  a  limited  time 
cannot  be  pleaded  in  bar  to  the  action  if  brought  before  the  expiration 
of  the  time,  and  the  only  redress  is  upon  the  covenant  itself.  Guard 
V.  Whiteside,  13  111.  7;  Chandler  v.  Herrick,  19  Johns.  129;  Winans 
V.  Huston,  6  Wend.  471.  So,  in  that  view,  if  Clark,  the  defendant 
below,  instead  of  complying  with  the  contract,  had  refused  to  with- 
draw his  answer,  the  court  could  not  have  disregarded  it,  and  Spencer's 
only  remedy  would  have  been  an  action  upon  the  contract  for  dam- 
ages against  Clark.  And  this  brings  us  to  the  consideration  of  the 
contract  itself.  Suppose  Clark  had  refused  to  withdraw  his  answer, 
and  Spencer  had  brought  suit  upon  the  contract  against  Clark,  what 
would  have  been  the  measure  of  damages  ?  Manifestly,  it  would  have 
been  the  amount  of  the  usury.  The  usury  was  illegal  under  the  law 
of  1868,  when  the  note  was  executed,  and  the  court  could  only  have 
given  judgment  for  an  amount  which  was  illegal,  which  no  court  will 
do.  Then,  very  clearly,  the  subject-matter  or  object  of  this  contract, 
upon  Spencer's  part,  was  illegal,  and  hence  the  contract  void.  If  any 
portion  of  a  contract  is  void,  for  any  reason,  a  court  will  not  under; 
take  to  separate  the  good  from  the  bad,  but  will  declare  the  whole 
void.  Widoe  v.  Webb,  20  Ohio  St.  431.  This  contract,  then,  being 
void,  because  of  illegality  of  consideration,  the  case  should  be  viewed 
as  if  none  had  been  attempted  to  be  made,  and  even  if  good  is  not 
entitled  to  consideration  until  action  is  brought  for  breach  of  it.  The 
agreement  of  September  19th  is  simply  a  second  promise  to  pay  the 
original  usury,  and  no  more  binding  or  valid  than  the  first.  Ferrier 
V.  Scott,  17  Iowa,  578. 

The  court  erred  also  in  denying  the  motions  to  file  supple- 
*401  mental  answers.  The  Code,  §  184,  has  provided  for  •plead- 
ing, by  way  of  supplemental  pleadings,  any  new  matter  occur* 
ring  after  the  filing  of  former  pleadings.  The  answers  filed  with  these 
motions  came  clearly  within  the  rule  laid  down  in  section  144^  and 
parties  have  the  same  rights  under  the  Code  in  a  plea  of  usury  that 
they  have  in  any  other  case.  Catlin  v.  Gunter,  11  N.  T.  368.  On 
the  sixteenth  of  December,  the  day  before  the  motions  were  filed,  each 
of  the  defendants  made  a  tender  of  an  amount  which  they  claimed 
and  alleged  to  be  the  full  amount  due  the  plaintiff.  Certainly  a 
tender  made  on  the  sixteenth  of  December  is  new  matter  occurring 
after  September  19th.  It  makes  no  manner  of  difference  whether 
the  defendants  should  be  able  to  sustain  the  allegations  by  evidence 
or  not.  The  allegations  were  made,  and,  for  the  purposes  of  plead- 
ing,  are  true,  at  least  until  denied,  and  come  within  section  144.  If 
section  144  has  any  force  or  effect,  does  it  not  confer  ab$oltUe  rights  f 
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If  anyihiDg  new  has  in  fact  occurred,  is  it  not  the  right  rather  than 
the  privilege  of  a  party  to  plead  it  ?  Suppose  the  defendants,  in- 
stead of  tendering  12,985,  had  actually  paid  that  amount  to  the  plain- 
tiff, would  not  section  144  allow  them  to  plead  that  fact?  Tet,  ac- 
cording to  the  ruling  and  reasoning  of  the  district  judge,  they  could 
not  even  plead  a  release,  or  an  accord  and  satisfaction,  after  having 
agreed  to  pay  the  plaintiff  his  usury,  by  pleading  a  general  denial 
only.  As  to  the  truthfulness  of  the  answers,  if  that  is  of  any  impor- 
tance under  our  Code,  it  will  be  noticed  that  Marston's  answer  is 
verified  by  afSdavit,  and  the  record  contains  the  statement  that  the 
court  considered  the  answers  of  the  other  defendants  as  verified. 
Voorhies,  Code,  (3d  Ed.)  199;  Seney,  Code,  184,  and  notes.  It  will 
be  noticed  that  the  supplemental  answer  asked  to  be  filed  by  An- 
toinette E.  Clark  complies  in  every  particular,  since  it  contains  the 
allegation  ''that  the  facts  above  set  forth  did  not  come  to  the  knowl- 
edge of  this  defendant  until  the  fifteenth  of  December,  1873."  Un- 
less, then,  section  144  is  a  surplusage  in  the  law,  without  meaning 
and  without  purpose,  her  answer  should  have  been  admitted  as  an 

absolute  right. 
*402     ^ Blair  dt  Hill,  for  Marston. 

Marston  is  a  subsequent  mortgagee;  and  suppose,  as  is  the 
fact,  that  the  mortgaged  premises  are  not  a  sufficient  security  to  pay 
Bpeneer  the  full  amount  due  him,  if  the  usury  be  included,  and  leave 
anything  to  apply  upon  Marston's  mortgage,  which  is  admitted  by 
Clark  and  Clark,  and  contains  no  element  of  usury  and  illegality,  is 
it  not  then  an  absolute  right  of  Marston  that  the  Glarks  be  permitted 
to  file  answers  which  very  plainly,  if  sustained,  would  so  reduce  the 
amount  of  Spencer's  judgment  as  to  save  to  Marston  the  amount  of 
a  just  and  lawful  debt  ?  The  case  then  presents  this  anomalous  con- 
dition: If  Spencer's  judgment,  a  large  portion  of  which  is  usurious 
and  unlawful,  be  sustained,  it  must  be  at  the  expense  of  Marston's 
judgment,  no  part  of  which  is  unlawful ;  that  is,  the  illegal  shall  be 
sustained  at  the  expense  of  the  legal  and  the  just,  instead  of  the 
converse,  which  would  seem  more  in  consonance  with  justice. 
Harris  d  Spencer y  for  defendant  in  error. 

Bbeweb,  J.  This  was  an  action  to  foreclose  a  mortgage  given  by 
George  J.  Clark  and  wife  to  the  defendant  in  error.  John  J.  Marston, 
a  subsequent  mortgagee,  was  also  made  a  party  defendant.  The 
pleadings  were  completed  by  answers  and  reply.  In  the  answer  of 
George  J.  Clark  the  defense  of  usury  was  set  up.  After  this,  and  on 
September  19,  1873,  there  was  filed  among  the, papers  in  said  case 
an  agreement  upon  which  this  case  turned  entirely  in  the  court  below. 
It  was  as  follows,  after  title  of  cause:  "It  is  agreed  and  stipulated 
by  and  between  said  parties  that  said  case  shall  be  continued  until 
the  next  term.  In  consideration  of  said  continuance,  the  defendant 
George  J.  CUurk  agrees  to  withdraw  his  answer  from  the  files,  and 
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file  a  general  denial  only,  and  not  to  place,  or  ask  to  be  plaeed,  on 

file  any  farther  answer;  and  also  agrees  that  in  oase  of  sale 
^403    *of  the  property  described  herein,  that  the  plaintiff  shall  have 

the  right  to  remain  in  said  premises  until  the  first  of  Maroh. 
1874,  by  paying  $20  per  month  after  soch  sale."  This  stipolation 
was  signed,  "Wh.  H.  Sp£N0eb,  Gboroe  J.  Clabk,  Antoinettb  £• 
Glabk."  Marston's  attorney  indorsed  the  following  apon  said  agree- 
ment :  ''I  agree  that  this  eanse  shall  be  continued  till  December  term, 
1S73,"  which  was  signed,  '"C.  W.  Blair,  Attorney  for  Defendant  Mars* 
ton."  The  ease  was  thereupon  continued  to  the  December  term, 
1873,  and  the  terms  of  the  stipulation  complied  with  as  to  withdraw- 
ing answer,  and  filing  only  a  general  denial.  On  December  17, 1873, 
the  defendants  Greorge  J.  and  Antoinette  E.  Clark  filed  a  joint  and 
several  motion  for  leave  to  file  separate,  amended,  and  supplemental 
answers,  setting  up  usury,  and  a  tender  to  the  plaintiff  of  the  amount 
due  after  deducting  the  usurious  payments.  The  tender  had  been 
made  December  16th,  and  since  the  filing  of  the  then  e&isting  an- 
swer. The  motion  was  overruled,  and  the  filing  'of  supplemental 
answer  refused  by  the  court.  On  the  next  day,  December  18th,  de- 
fendant Marston  filed  a  motion  for  leave  to  file  a  similar  supplemental 
answer,  which  was  also  denied.  On  December  29th,  George  J.  Clark 
filed  another  motion  for  leave  to  file  supplemental  answer,  which  was 
also  denied,  the  answer  setting  up  the  tender  only.  Also,  on  said  De- 
cember 29th,  defendants  Clark  and  Clark  filed  a  motion  to  stiike  from 
the  files  the  agreement  above  quoted,  which  was  also  overruled. 

The  principal  question  in  this  case  is  on  the  refusal  of  the  court 
to  permit  the  filing  of  any  new  pleadings.  It  is  insisted  that  the 
stipulation  is  void  because  of  illegality  of  consideration,  viz.,  an 
abandonment  of  a  plea  of  usury,  and  an  agreement  not  to  make  such 
plea  thereafter,  and  that,  therefore,  the  case  is  to  be  treated  as  though 
no  such  stipulation  was  in  it ;  also  that  upon  the  happening  of  any 
new  matter,  amounting  to  a  substantial  defense,  since  the  filing  of 
the  existing  answer,  it  is  a  right  of  the  defendant  to  be  allowed  to 

file  a  supplemental  answer  setting  up  such  new  matter,  the 
*4:0i    refusal  of  which  right  is  sufficient  ground  for  ^reversal  of  the 

judgment;  and  finally,  if  it  be  not  a  right  of  defendant  to  be 
allowed  to  tile  a  supplemental  answer  in  all  cases  of  the  happening 
of  new  matter,  it  was,  under  the  circumstances  of  this  case,  an  abuse 
of  discretion  for  the  court  to  refuse  to  allow  one  to  be  filed,  such  as 
should  compel  a  reversal.  It  may  be  remarked  that  the  only  object 
in  the  various  answers  and  motions  offered  and  made  was  to  renew 
the  once<»abandoned  plea  of  usury ;  for  though  the  tender  was  a  sub- 
sequent fact,  yet  the  tender  without  the  usury  amounted  to  nothing. 
The  note  was  a  note  of  $3,500.  The  amount  of  the  alleged  tender 
was  $2,985 ;  so  that  if  the  plea  of  the  tender  had  been  allowed  to  be 
filed,  and  the  tender  proved  as  alleged,  it  would  have  constituted  no 
defense^  except  in  con janotion  with  a  plea  of  payment  or  one  of  naury. 
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The  sabsequent  matter  was  therefore  of  itself  immaterial.  And  on 
the  other  hand,  if  the  plea  of  asary  had  been  permitted,  and  sustained 
by  tfie  evidence,  the  amount  of  the  judgment  would  have  been  no 
greater  than  the  amount  due  at  the  time  of  the  tender,  for  the  usury 
law  in  force  at  the  time  of  the  contract  forfeited  all  interest.  The 
only  difference  would  have  been  in  the  matter  of  a  few  dollars'  costs. 
The  agreement  to  withdraw  the  plea  of  usury  cannot  be  sustained. 
It  is  no  better  than  an  agreement  not  to  plead  it;  and  surely,  if  such 
an  agreement  could  be  sustained,  a  usurious  loan  would  always  be 
aooompanied  by  an  agreement  not  to  plead  the  usury, — a  very  simple, 
if  not  effectual,  way  of  evading  the  law.  In  short,  this  case  seems 
to  resolve  itself  into  this :  If,  after  pleadings  have  once  been  filed, 
the  district  court  refuses  leave  to  file  an  amended  answer  setting  up 
the  plea  of  usury,  under  what  circumstances  will  this  court  hold  such 
refusal  error,  and  reverse  the  judgment  ?  Neither  party  has  the  right, 
after  pleadings  have  once  been  filed,  issue  joined,  and  the  case  ready 
for  trial,  to  change  the  issues  by  filing  either  an  amended  or  supple- 
mental pleading.  This  can  be  done  only  by  leave  of  the  court, 
*405  and  the  granting  of  leave  is  within  the  discretion  of  the  ^court. 
Error  will  lie  only  when  an  abuse  of  that  discretion  is  shown. 
This,  so  far  as  amendments  are  concerned,  is  familiar  law :  Taylor  v. 
Glendening,  4Kan..*524;  Davis  v.  Wilson,  11  Kan.  *74;  Douglas  v. 
Kinehart,  5  Kan.  *392;  Spratly  v.  Insurance  Co.,  5  Kan.  *155.  It 
is  also  true  of  supplemental  pleadings.  Medbury  v.  Swan,  46  N. 
Y.^00;  Voorhies,  Code,  (Sd  Ed.)  357,  §  177,  and  cases  cited.  It 
may  be  that,  as  supplemental  pleadings  embrace  only  subsequent 
facts,  there  can  be  fewer  reasons  for  refusing  to  permit  them  to  be 
filed;  but  still,  like  amended  pleadings,  they  are  within  the  control, 
and  subject  to  the  discretion,  of  the  court. 

Was  there  any  abuse  of  discretion  on  the  part  of  the  distoict  court 
in  this  case  ?  Leave  was  asked  to  file  amended  and  supplemental 
answers.  What  grounds  therefor  were  presented  ?  tt  will  ordinarily 
be  expected,  in  such  cases,  where .  additional  defenses  are  sought  to 
be  interposed,  that  some  reason  will  be  shown  for  not  presenting  them 
before, — either  that  the  party  was  ignorant  of  the  facts,  or  that  such 
facts  constituted  a  legal  defense,  or  that  he  was  in  some  way  pre- 
vented from  setting  them  up.  He  is  asking  to  change  the  issues,  and 
some  reason  other  than  his  own  pleasure  or  convenience  should  be 
given.  If  this  be  the  general  rule,  aforHori,  where  a  party  with  full 
knowledge  of  a  defense  intentionally  omits  to  plead  it,  or  having  once 
pleaded  it  intentionally  withdraws  it,  he  ought  not  thereafter  to  be 
permitted  to  change  the  issues  by  pleading  it.  Especially  is  this  true 
when  he  reaps  some  benefit  from  such  omission  or  withdrawal,  and 
more  especially  when  such  omission  or  withdrawal  not  only  inures  to 
his  benefit,  but  also  works  injury  to  his  adversary,  and  is  the  result 
of  an  express  and  separate  agreement  therefor  with  such  adversary. 
This  covers  the  case  of  the  principal  debtor.     He  knew  of  the  defense 
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of  nsury,  he  pleaded  it,  and  then  intentionally  withdrew  the  plea. 
By  such  withdrawal  he  obtained  the  benefit  of  a  delay  injudicial  pro* 
ceedingB  to  compel  payment  by  him  of  a  debt,  and  to  the  same  extent 

postponed  any  collection  thereof  by  his  creditor;  and  he  made 
*406    this  ^withdrawal  in  consequence  of  an  express  and  separate 

agreement  therefor  with  such  creditor.  It  is  unnecessary  to 
affirm  the  validity  of  the  agreement,  or  assent  that  it  was  one  which 
it  was  the  right  of  the  creditor,  and  the  duty  of  the  court,  to  enforce. 
It  is  enough  that  such  an  agreement  was  made,  and  that  its  conse- 
quent benefits  and  injuries  were  received  by  both  debtor  and  creditor. 
True,  the  injury  resulting  from  a  loss  of  this  defense  may  have  more 
than  counterbalanced  the  benefits  of  delay,  though  no  positive  asser- 
tion can  be  made  on  this  point  without  a  fuller  knowledge  of  the  cir- 
cumstances and  conditions  of  the  respective  parties;  but  he  elected  to 
take  the  latter,  and  cannot  complain  if  he  is  compelled  to  abide  by  his 
choice* 

Again,  the  plea  itself  which  he  seeks  to  make  has  no  especial  claims 
upon  the  favor  of  the  court.  Many  very  respectable  courts  have  de- 
clared it  an  odious  and  unconscionable  plea, — one  which,  though  toler- 
ated, ought  always  to  be  discountenanced.  On  granting  to  defendants 
leave  to  amend  their  answers,  it  has  often  been  only  upon  their  stipu- 
lating not  to  set  it  up,  (Fulton  Bank  v.  Beach,  1  Paige,  429;  XJtica 
Ins.  Go.  V.  Scott,  6  Cow.  606;  Lovett  v.  Cowman,  6  Hill,  223;)  and 
while  the  better  opinion  is  against  such  discrimination  and  denuncia- 
tion, (Catlin  V.  Gunter,  11  N.  Y.  368,)  yet  it  is  undoubtedly  true  that 
it  has  no  especial  claims  upon  the  indulgence  and  favor  of  the  court. 
All  applications  concerning  it  should  be  disposed  of  upon  the  same 
principles,  and  in  the  same  manner,  as  those  concerning  other  de- 
fenses. So  far,  therefore,  from  seeing  any  abuse  of  discretion  in  this 
ruling,  as  to  the  principal  debtor,  it  seems  to  us  to  have  been  jast  what 
it  ought  to  have  been. 

So  far  as  concerns  Mrs.  Clark,  and  the  subsequent  mortgagee,  the 
same  considerations  do  not  apply.  Neither  of  them  had  once  inter- 
posed, and  then  withdrawn,  this  defense.  Mrs.  Clark  also  states,  in 
the  answer  she  tendered,  which  was  verified  by  affidavit,  that  she  did 
not  know  of  the  usury  until  after  the  stipulation,  and  just  before  the 

tender,  and  that  the  mortgaged  premises  were  the  homestead 
*407    of  the  husband  and  ^herself .     Counsel  for  defendant  in  error 

insists  very  strenuously  that  this  plea  of  usury  is  a  strictly 
personal  one,  and  that,  therefore,  it  was  entirely  unavailable  to  either 
Mrs.  Clark,  or  the  subsequent  mortgagee.  If  this  were  correct,  there 
was  of  course  no  error  in  refusing  to  permit  them  to  plead  it.  It  is 
undoubtedly  true,  as  a  general  proposition,  that  the  plea  is  a  personal 
one,  but  we  are  inclined  to  doubt  the  correctness  of  the  claim  of  coun- 
sel, at  least  so  far  as  Mrs.  Clark  is  concerned.  See,  upon  her  right 
to  avail  herself  of  the  plea,  Lyon  v.  Welsh,  20  Iowa,  578 ;  and  upon 
the  general  proposition,  Shufelt  v.  Shufelt,  9  Paige,  137;  Green  v. 
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Alorae,  4  Barb.  832;  Beading  v.  Weston,  7  Conn.  413;  De  Wolf  v. 
Johnson,  10  Wheat.  367;  Sands  v.  Church,  6  N.  T.  847. 

Witboat,  however,  definitely  deciding  these  questions,  we  think  the 
mling  of  the  court  must  be  sustained  for  these  reasons :  Though  Mrs. 
Clark  avers  ignorance  of  the  usury,  she  is  not  wholly  without  laches. 
She  signed  the  stipulation  to  withdraw  the  answer  of  her  husband. 
This  was  notice  to  her  that  some  defense  interposed  by  her  husband 
was  to  be  withdrawn,  and  fairly  put  her  upon  inquiry  to  ascertain 
what  it  was  before  consenting  to  its  withdrawal.  The  circumstances 
attending  the  signing  of  the  stipulation  are  nowhere  disclosed  in  the 
record,  and  no  excuse  given  for  her  signing  it,  and  no  reason  given 
for  her  ignorance  of  the  usury.  Did  her  husband  misrepresent  the 
facts  to  her,  or  was  she  so  indiiSerent  to  the  preservation  of  her  home- 
stead as  to  make  no  inquiry  ?  In  the  absence  of  a  full  showing  upon 
these  matters,  and  in  a  case  where  the  court  properly  refused  to  per- 
mit the  principal  debtor  to  interpose  a  once-abandoned  plea  of  usury, 
we  cannot  say  that  the  court  abused  its  discretion  in  also  refusing  to 
permit  her  to  interpose  this  defense.  The  subsequent  mortgagee  can- 
not urge  even  these  considerations.  He  had  no  homestead  claim, 
and  he  avers  no  ignorance.  He  seeks  to  amend  his  answer,  but  he 
gives  no  reason  for  not  alleging  the  usury  before.  He  places  great 
stress  upon  the  tender  as  a  subsequent  fact,  but  the  tender  alone,  as 

we  have  seen,  could  avail  none  of  the  defendants  anything. 
*408  *It  is  hardly  necessary,  since  the  case  of  Stevens  v.  Thomp- 
son, 5  Kan.  *305,  to  say  that,  under  a  general  denial  to  a  pe- 
tition which  alleges  the  making  and  delivery  of  a  note,  of  which  it 
gives  a  copy,  that  no  part  has  been  paid,  and  that  the  whole  amount 
is  still  due,  proof  of  payment  is  inadmissible. 
.  Upon  the  whole  case  we  see  no  error,  and  the  judgment  must  be 
affirmed. 

(All  the  justices  concurring.) 


Leland  a.  Babcogk  r.  D.  Deford  and  others. 

January  Term,  1875. 

1«  Bvidenoe:  Parol,  to  Prove  OontemiK>raneoa8  Agreement.  While 
parol  testimony  is  inadmissible  to  contradict  the  terms  of  a  written  agree- 
ment, yet  it  is  admissible  to  prove  an  independent  parol  agreement  made 
contemporaneous  with  the  written  contract;  and  wliere  the  written  con- 
tract is  fairly  susceptible  of  two  constructions,  parol  testimony  of  the  sur- 
rounding circumstances,  Including  the  conversations  between  the  parties, 
is  admissible  to  show  which  oonstrnction  should  obtain.^ 

\Wbile  parol  testimony  is  inadmissible  to  change  or  contradict  the  terms  of  a 
wntten  contract,  yet  a  parol  contract  may  be  made  between  the  parties  contem- 
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2.  — .    Thus,  where  D.  signed  a  written  order  to  B.  to  send  certain 

goods,  ''at  $10  each,  on  six  months*  time/'  Tieldt  that  it  was  competent  to 
show  a  parol  agreement,  made  at  the  same  time,  that  if  D.  was  anableto 
resell  any  of  those  goods  during  the  stx  months,  B.  would  take  them  back, 
and  cancel  the  sale. 

8.  Principal  and  Agent:  Agenfs  Authority:  Sale  by  Agent:  Con- 
ditions. Where  an  agent,  the  actual  extent  of  whose  authority  is  un- 
known, makes  a  sale  of  his  principal's  goods  upon  certain  conditions 
within  the  ordinary  scope  of  such  an  agent's  authority,  theprincli>al  can- 
not thereafter  affirm  the  sale,  and  reject  the  conditions,  without  the  con- 
sent of  the  purchaser,  even  though  such  conditions  may  be  outside  of  the 
actual  authority  of  the  agent.^ 

Error  from  Franklin  distriot  court. 
The  case  is  stated  in  the  opinion. 
*409     V.  0.  W.  Paine,  for  plaintiff. 

As  the  action  is  based  upon  a  contract  in  writing,  parol  tes- 
timony is  not  admissible  to  contradict,  add  to,  subtract  from,  or  in 
any  way  Vary,  its  terms.  1  Greenl.  Ev.  §  275 ;  2  Phil.  Ev.  686 ;  Drake 
V.  Dodsworth,  4  Kan.  *169;  Halliday  v.  Hart,  30  N.  T.  474;  Bur- 
haus  y.  Johnson,  15  Wis.  286.  Again,  the  evidence,  even  if  admissi- 
ble, does  not  show  such  an  agency  on  the  part  of  Boss  as  would  bind 
the  plaintiff  in  any  verbal  contract  outside,  and  in  variance  of»  the 
written  one  for  the  absolute  purchase  of  plaintiff's  goods. 

John  W,  Defordy  for  defendants. 

Oral  evidence  cannot  be  given  to  control,  vary,  or  contradict  a  writ- 
ten agreement,  applies  to  those  contracts  only  which  have  been  wholly 
reduced  to  umting,  while  to  those  which  rest  wholly  or  partly  in  parol 
it  has  no  application.  2  Pars.  Oont.  pt.  2.  c.  1,  §  10,  and  note;  1 
Greenl.  Ev.  §§  284,  284a,  304;  2  Phil.  Ev.  772;  2  Stark.  Ev.  673. 
And  this  doctrine  is  recognized  by  this  court  in  Drake  v.  Dodsworth, 
4  Kan.  *170,  and  by  authorities  too  numerous  to  cite.  A  machine 
manufacturer's  ''agent  and  commercial  traveler"  has  full  power  to 
do  and  perform  all  the  commercial  business  of  his  principal,  and  is 
to  be  regarded  as  the  general  agent  of  his  principal,  and  clothed 
apparently  with  the  power  of  fixing  the  price,  and  the  time  and  mode 
of  delivery  of  the  goods,  and  the  payment  of  the  price.     Boss  had  ap- 

poraneously  with  the  execution  of  the  written  agreement,  providing  it  is  separate 
and  independent,  and  its  terms  in  no  way  conflicting  with,  or  contradictory  of, 
the  written  stipulations.  Thus,  when  A.  sold  to  B.  a  sewing-machine,  at  a  stipu- 
lated price,  and  received  a  negotiable  note  in  payment  therefor,  held,  that  it  was 
competent  for  B.  to  prove  a  contemporaneous  parol  agreement  that  A.  would 
furnish  him  work  for  said  machine  at  a  stipulatea  price,  and  witliin  a  stipulated 
time,  and  a  breach  of  said  contract  by  A. ;  and  B.  can  set  off  the  damages  sus- 
tained by  said  breach  against  the  money  due  on  the  note.  Weeks  v.  Medler.  20 
Kan.  57.  To  show  that  a  conditional  sale  or  mortgage,  McNamara  v.  Culver,  23 
Kan.  661;  parol  evidence  as  to  consideration  of  nromlssory  note,  Dodge  v.  Oatis, 
27  Kan.  762.  See  Shepard  v.  Haas,  po8t,  *448,  ana  note.  Bee,  also,  note  to  Morrail 
V.  Waterson,  7  Kan.  128. 

^  Company  held  bound  by  declarations  of  agent,  upon  facts  of  case,  see  Victor 
B.  M.  Co.  V.  Rheinschild,  96  Kan.  534. 
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parent  authority,  from  the  nature  of  his  agenoy  and  dealings,  to  make 
the  parol  contract.  His  knowledge  was  the  knowledge  of  his  princi- 
pal, and  the  principal  is  bound  by  the  conditions  agreed  upon. 

Bbewer,  J.  Plaintiff  in  error  claims  that  the  district  court 
*410     erred  in  permitting  parol  testimony  to  vary  the  terms  *of  a 

written  contract.  The  facts  are  these :  On  the  third  of  Feb- 
ruary, 1878,  the  defendants  signed  and  handed  to  the  agent  of  the 
plaintiff  the  following  order : 

**L€land  A.  Bahcocky  M.  D.,  Freeport,  Illinois — Dear  Sir:  Please 
send  us  six  of  your  pure  solid  silver  uterine  supporters,  as  follows,  to- 
wit :  *  *  *  Bkt  ten  dollars  each,  on  six  months*  time,  with  printed 
matter. 

"Very  truly  yours,  D.  Deforb  &  Co. 

**OUawa,  Kansas,  February,  3,  ISTS." 

* 

This  order  was  on  a  printed  blank,  only  the  words  in  italic  be- 
ing in  writing.  The  supporters  were  sent,  and  at  the  end  of  six 
months  a  draft  drawn  for  the  $60,  which  was  protested  for  non-pay* 
ment.  Suit  was  immediately  commenced,  and  on  the  trial  one  of 
the  defendants,  over  the  objection  of  plaintiff,  testified  that  this  or- 
der did  not  show  the  entire  contract  between  the  parties;  that  the 
contract  was,  in  substance,  that  defendant  should  take  the  supporters 
conditionally,  and  if  at  the  end  of  six  months  they  had  not  been  able 
to  sell  any,  the  plaintiff  would  tak«  them  back;  that  they  had  tried, 
but  had  been  unable  to  sell  a  single  one,  and  had  notified  the  plaintiff 
to  take  them  back,  and  held  them  subject  to  his  order.  It  is  not 
disputed  but  that,  if  this  testimony  was  competent,  and  the  contract 
as  thus  stated,  the  defendants  were  not  liable.  It  is  undisputed  law 
that  parol  testimony  is  inadmissible  to  contradict  the  terms  of  a 
written  contract ;  but  it  is  also  settled  that,  notwithstanding  the  writ- 
ten agreement,  proof  may  be  made  of  a  contemporaneous  parol  agree- 
ment, and  that  where  the  written  agreement  is  fairly  susceptible  of 
two  eonstructions  parol  testimony  is  admissible  of  the  surrounding 
circumstances,  including  the  conversations  between  the  parties,  for 
the  purpose  of  determining  which  construction  should  obtain.  And 
these  rules,  we  think,  justified  the  admission  of  the  parol  testimony. 
There  is  no  contradiction  between  the  parol  and  written  agreement. 
Both  may  have  been  made.  The  writing  orders  the  goods  to  be  sent, 
specifies  the  number,  the  price,  and  the  time.     The  parol  testimony 

does  not  dispute  either.  It  concedes  all  to  be  as  stated  in  the 
*411     writing,  but  ^asserts  that  the  vendor  also^  agreed  to  receive 

the  goods  back  if  the  vendee,  during  the  six  mouths,  should 
be  unable  to  resell  any.'  Though  the  writing  in  terms  asserted  an 
absolute  purchase,  and  contained  an  express  promise  to  pay,  it  would 
still  be  coniustent  with  an  agreement  to  repurchase.  Both  might  have 
been  made  at  the  same  time,  and  both  expressed  in  writing,  or  one  in 
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writing,  and  the  other  in  parol.  But  the  writing  does  not,  in  terms,  as- 
sert an  absolute  purchase,  or  contain  an  e&press  promise  to  pay.  Trae, 
the  law  will,  in  the  absence  of  other  testimony,  upon  a  receipt  of  the 
goods,  imply  a  promise  to  pay;  but  this  is  not  a  necessary  inference 
from  the  language,  and  might  be  changed  by  extrinsic  circumstances. 
Thus,  if  the  defendants  were  only  commission  merchants  seeking 
consignments,  known  to  be  such  by  plaintiff,  the  course  of  basiness 
might  be  such  between  the  parties  as  to  justify  the  inference  that 
this  was  but  an  application  for  a  consignment,  with  limit  as  to  price 
and  time.  If,  then,  under  any  circumstances,  this  language  will  per- 
mit a  construction  consistent  with  a  conditional  purchase,  testimony 
is  admissible  to  show  that  such  was  really  the  intention  of  the  par- 
ties in  the  transaction,  and  such,  therefore,  the  proper  construction. 
Reverse  the  condition,  and  suppose  that  it  was  orally  agreed  between 
the  parties  that,  upon  delivery  of  the  goods,  security  should  be  given 
as  a  condition  of  the  time :  could  not  the  plaintiff  show  this  fact,  and, 
upon  failure  to  receive  security,  commence  suit  at  once  ?  The  con- 
tract is  silent  as  to  security :  does  it  prove  that  there  was  no  agree- 
ment concerning  it?  It  is  silent  as  to  agreement  to  repurchase: 
does  it  follow  that  there  was  none? 

This  agreement  was  made  between  the  defendants  and  one  Boss, 
who  was  the  agent  and  commercial  traveler  of  plaintiff;  and  it  is  ob- 
jected that  there  is  no  proof  that  Boss  had  power  to  bind  the  plaintiff 
by  such  an  agreement.  The  defendants  had  no  personal  acquaint- 
ance,— no  negotiations  directly  with  plaintiffs  The  entire  trade  was 
made  between  this  agent  and  them.  They  had  no  knowledge 
*412  of  the  extent  or  limitations  of  his  authority.  If  *the  plaintiff 
accepted  the  contract  of  his  agent,  he  must  accept  it  as  a  whole, 
and  cannot  accept  that  which  suits  him,  and  reject  the  balance.  The 
principal  is  bound  by  the  representations  of  his  agent, — bound  by  the 
contracts  he  makes  within  the  apparent  scope  of  his  authority.  Boss 
was  the  agent  of  plaintiff, — agent  to  make  sales, — and  the  plaintiff 
is  bound  by  the  conditions  he  attaches  to  such  sales.  At  leasti  he 
cannot  enforce  the  sales,  and  reject  the  conditions. 

We  see  no  error,  and  the  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 
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Samuel  C.  Long  t?.  Charles  C.  Gulp. 
January  Term,  1875. 

1.  Taxation:  Homestead  Lands,  before  Issuanpe  of  Patent.    Lands 

taken  under  the  liomestead  act  are  not  liable  to  taxation  until  the  right  to 
a  patent  exists;  and  qruBre,  are  they  liable  until  the  issue  of  the  patent? 

2.  QoYemment  Homestead  Patent:  When  Due.    No  right  to  a  patent 

under  the  homestead  act  exists  until  after  five  years  of  continuous  pos- 
session. 

3.  Taxation :  When  Lands  Subject  to.    Lands  must  be  subject  to  taxa- 

tion on  the  first  of  March,  or  they  are  not  taxable  for  that  year. 

4.  Statutory  Construction.    Where  one  section  of  a  statute  treats  solely  and 

specially  of  a  matter,  it  will  prevail  as  to  that  matter  over  other  sections 
In  which  only  incidental  reference  is  made  thereto. 

Error  from  Saline  district  court. 

Action  by  Long  to  quiet  title  to  certain  lands  acquired  by  him  under 
the  homestead  act,  the  patent  for  which  was  issued  March  12,  1872. 
Gulp  answered,  admitting  that  he  had  and  claimed  an  interest  in  the 
lands  in  controversy,  and  alleging  that  said  lands  were  subject  to 
taxation  in  1871,  were  duly  assessed,  that  the  taxes  levied  thereon 
were  not  paid,  and  that  said  lands  were  duly  sold  for  said  unpaid 
taxes,  and  that  he  was  the  owner  and  holder  of  the  tax-sale 
*413  certificate  ^issued  under  such  sale.  Beply  denying  the  tax- 
ability of  the  lands.  The  action  was  tried  at  the  May  term, 
1874.  The  district  court  held  that  the  lands  were  subject  to  taxation 
in  1871,  and  gave  judgment  in  favor  of  the  defendant. 

D.  R.  Wagstaff,  for  plaintiff. 

E.  W.  Hodgkinson,  for  defendant* 

Bbewsb,  J.  The  question  in  this  case  is  whether  a  certain  tract 
of  land  was  subject  to  taxation  for  the  year  1871.  The  facts,  as 
agreed,  are  as  follows :  Title  to  the  land  was  obtained  under  the 
homestead  Hot.  12  U.  S.  St.  at  Large,  393.  On  the  first  of  March, 
1871,  title  was  still  in  the  government.  On  the  twelfth  of  June,  1871, 
the  owner  made  final  proof  and  entry,  and  on  the  twelfth  of  March, 
1873,  the  patent  issued.  The  land  was  not  returned  by  the  assessor^ 
but  was  placed  upon  the  tax-roll  by  the  county  clerk  under  the  pro- 
visions of  section  36  of  the  tax  law,  (Gen.  St.  1033,)  as  amended  in 
1870,  (Laws  1870,  p.  246,  §  1.) 

The  first  of  March  is  the  time  at  which  the  taxability  of  property 
is  determined.  This  is  true,  as  a  general  rule,  of  both  personal  and 
real  property.  Gen.  St.  1023,  §  8;  Id.  1024,  §  11;  Id.  1027.  §  19; 
Id.  1039,  §§  25,  27;  Id.  1032,  §  35.  The  last  section  provides  that 
**landB  entered  on  or  before  the  first  day  of  March  in  each  year  shall 
be  snbject  to  taxation  for  that  year."     Was  tbi«  land  subject  to  taxa- 
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tion  on  the  first  of  March,  1871?  Clearly  not.  The  title  still  re- 
mained in  the  government;.  Nor  does  it  appear  that  a  right  to  a 
patent  then  existed.  Under  the  second  section  of  the  homestead  act 
five  years'  continuous  possession  is  essential  to  secure  the  right  of 
final  entry.  If  possession  ceases  before  the  lapse  of  the  five  years, 
all  rights  under  the  act  fail,  and  the  title  remains  with  the  govern* 
ment.  No  such  possession  is  here  shown,  and  final  proof  was  not 
made  till  the  June  following.  There  was  therefore  then  no 
*414  patent,  and  *no  right  to  a  patent.  It  was  government  land, 
and  therefore  free  from  taxation.  It  is  unnecessary  to  con- 
sider what  diflference  it  would  make  if  the  final  proof  had  been  made 
prior  to  March  1st.  It  is  insisted  that  section  i  of  the  homestead 
act  would  have  prevented  taxation  until  after  the  issue  of  the  patent. 
It  will  be  time  enough  to  determine  that  question  when  it  is  fairly  be- 
fore us;  for  while  it  is  contended  that  under  section  36  of  the  tax  law, 
as  amended  in  1870,  (Laws  1870,  p.  245,  §  1,)  lands  entered  between 
the  first  of  March  and  first  of  July  are  taxable  for  that  year,  (which 
would  bring  the  question  above  noticed  before  us,)  we  are  of  the  opin- 
ion that  such  claim  cannot  be  sustained.  That  section,  or  at  least 
the  portion  applicable  here,  reads  thus:  '*It  shall  be  tfae  duty  of  the 
county  commissioners  to  direct  the  county  clerk  to  procure  from  the 
land  officers  of  the  proper  district  or  districts  an  abstract  or  abstracts 
of  all  lands  entered  subsequently  to  the  first  day  of  July  of  the  pre- 
vious year,  and  all  such  lands,  as  shown  by  said  abstract,  not  appear- 
ing on  the  tax-roll,  shall  be  entered  upon  said  roll  by  the  county  clerk 
as  soon  as  the  abstract  shall  be  received." 

So  far  as  this  portion  of  the  section  is  concerned  the  amendment 
makes  no  change,  and  the  law  was  the  same  in  1868  as  in  1870.  We 
do  not  think  this  changes,  as  to  these  lands,  the  taxable  point  from 
the  first  of  March.  There  is  nothing  to  indicate  positively  up  to  what 
time  the  abstract  is  to  extend.  The  roll  is  to  be  returned  to  the  clerk 
on  the  twentieth  of  June.  Should  the  abstract  be  made  up  to  that  day  ? 
It  dates  from  the  first  of  July.  Shall  it  run  to  the  same  date  ?  Shall 
it  run  only  to  the  first  of  March,  the  time  otherwise  fixed  to  determine 
the  question  of  taxability?  Shall  it  run  up  to  the  time  it  maybe 
transmitted  to  the  county  clerk,  whatever  that  time  may  be?  These 
are  questions  unanswered  by  the  statute.  It  would  seem,  if  the  legis- 
lature intended  to  change  by  this  section  the  time  of  taxability,  the 
time  of  the  termination  of  the  abstract  should  have  been  clearly  given. 
It  is  a  rule  of  construction  to  seek  to  give  effect  to  each  expression 
of  the  legislative  purpose,  and  to  harmonize,  if  possible,  any  seem- 
ingly antagonistic  expressions.  It  is  also  a  rule  of  construo- 
*415  *tion  that  when  one  section  of  a  statute  treats  specially  and 
solely  of  a  matter,  that  section  prevails  in  reference  to  that 
matter  over  other  sections  in  whieh  only  ineidental  reference  is  made 
thereto;  not  because  one  section  has  more  force  as  a  legislative  en- 
actment than  another,  but  because  the  legislative  mind,  having  been 
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in  ihe  one  sectioD  directed  to  this  matter,  must  be  presTimed  to  have 
(here  expressed  its  intention  thereon  rather  than  in  other  sections, 
^here  its  attention  was  tamed  to  other  things.  Griffith  v.  Carter,  8 
Ean.  *5€5.  Now,  in  the  one  section  the  sole  matter  is  the  time  at 
which  lands  shall  become  taxable;  in  the  other,  the  addition  to  the 
tax*roll  of  lands  overlooked  by  the  assessor.  Of  coarse,  therefore, 
the  former  should  control  the  latter  in  this  matter  of  the  time  of  tax- 
ability. This  woald  be  true  if  the  time  to  which  the  abstract  was  to 
be  made  up  was  definitely  stated.  Much  more  so  when  it  is  left  so 
uncertain  and  indefinite.  Effect  also  is  thus  given  to  both  sections. 
By  the  first,  the  time  of  taxability  is  definitely  fixed;  by  the  second, 
one  means  is  provided  of  ascertaining  additions  to  the  taxable  lands 
of  the  prior  year.  It  is  true,  a  fuller  list  of  additions  would  be  ob- 
tained if  the  abstract  extended  to  the  first  of  March  of  such  year;  but 
the  legislature  may  have  thought  that  by  this  abstract  the  county 
clerk  would  reach  idl  the  lands  that  the  assessor  had  overlooked.  At 
any  rate,  if  each  abstract  was  extended  from  July  1st  to  July  Ist,  the 
county  clerk  would  be  in  a  position  to  ascertain  the  total  additions. 
However  that  may  be,  we  are  clear  in  our  opinion  that  the  first  of 
March  remains  unchanged  as  the  time  to  which  the  taxability  of  lands 
must  be  referred. 

The  district  court  erred  in  its  judgment;  and  as  the  case  was  tried 
upon  an  agreed  statement,  it  must  be  remanded,  with  instructions 
to  enter  judgment  in  favor  of  the  plaintiff,  decreeing  the  tax  sale  and 
certificate  thereon  null  and  void. 

(All  the  justices  concurring.) 


*416    *In  re  Application  of  Evalinji  Cla^ba  GaNNiNOHAX  to 

Compel  the  Issuance  of  a  Patent. 

January  Term,  1876. 

1.  Pablio  Iiands:  Bight  to  Patent:  Beceipt  of  Treasurer.  Neither  the 
act  of  the  legislature  of  Kansas  entitled  "An  act  providing  for  the  sale 
of  public  lands  to  aid  in  the  constrnction  of  certain  railroads,"  approved 
February  28, 1866,  (Laws  1866,  p.  14^2,)  nor  any  other  act,  makes  it  the 
duty  of  the  governor  to  issue  a  patent  for  land  sold  under  said  act  of  1866 
until  "a  receipt  of  the  state  treasurer  for  full  payment''  for  the  land  has 
been  presented  to  him. 

1  Mandamus:  To  Compel  Issuance  of  Patent.  A  writ  of  mandamus 
can  be  issued  against  a  public  officer  only  in  a  case  where  the  officer  has 
neglected  or  refused  to  perform  some  official  duty ;  and  therefore,  where 
no  '^receipt  of  the  state  treasurer  for  full  payment **  for  land  sold  under 
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said  act  of  1866  has  been  presented  to  the  governor,  nor  even  Issued,  a  writ 
of  mandamua  will  not  be  issued  against  the  governor  to  compel  him  to 
issue  a  patent  for  land  sold  under  said  act,^ 

Original  proceedings  for  mandamu$. 

A  verified  petition  for  a  mandamu$  was  filed  in  this  court  on  the 
sixteenth  of  March,  1875,  which  alleged  the  following  facts:   ''That 
on  the  eighth  of  June,  1868,  one  H.  S.  Cunningham  purchased  from 
George  W.  Veale,  who  was  then  the  duly  appointed,  authorized^  and 
acting  agent  of  the  state  for  the  sale  of  the  same,  the  S.  E.  ^  of  sec- 
tion 6,  in  township  6,  of  range  5  east, — said  land  being  a  part  of  the 
500,000  acres  granted  to  the  state  of  Kansas  by  the  act  of  congress 
approved  September  4,  1841,  and  by  the  state  of  Kansas  ordered  to 
be  sold  by  virtue  of  an  act  of  the  legislature  approved  February  23, 
186^;  and  at  the  time  of  said  purchase  said  Cunningham  paid  one- 
half  of  the  purchase  money,  to- wit,  the  sum  of  $160,  and  gave  his 
note  for  the  balance,  to* wit,  $160,  payable  two  years  after  date,  and 
thereupon  he  obtained  from  said  agent  a  certificate  stating  the  facts 
heretofore  set  out, 'and  stating  further  that,  on  payment  of  said  note, 
and  presentation  of  said  certificate  to  the  governor  of  said  state,  he, 
or  his  assigns,  should  -be  immediately  entitled  to  a  patent  for  said 
land,  which  said  certificate  is  now  produced  for  the  inspection  and 
order  of  this  court;  that  on  the  nineteenth  of  April,  1869,  the  said 
H.  S.  Cunningham  duly,  and  for  a  valuable  consideration, 
*417     ^assigned  said  certificate  to  the  relator,  which  assignment, 
duly  acknowledged,  is  here  presented  to  the  court  for  inspec- 
tion; that  after  the  note  hereinbefore  referred  to  became  due,  to- wit, 
January  9,  1874,  the  relator  paid  the  same,  principal  and  interest,  to 
one  B.  D.  Mobley,  (who  was  then  the  duly-appointed  and  acting 
agent  of  the  state  to  sell  the  lands  hereinbefore  mentioned,  and  to  take 
pay  for  the  same,)  and  took  up  said  note,  and  received  from  said 
Mobley  a  certificate  that  the  payments  in  full  had  been  made  on  said 
lands,  which  note  and  certificate  are  now  shown  to  the  court.     By 
reason  of  which  facts  your  relator  became  and  is  entitled  to  a  patent 
for  said  land,  and  accordingly,  on  the  tenth  day  of  March  1875,  she 
exhibited  the  papers  hereinbefore  referred  to  to  Thomas  A.  Osbom, 
who  was  then  and  still  is  the  governor  of  the  state  of  Kansas,  and 
lemanded  that  he  issue  to  her  a  patent  for  said  lands,  but  the  said 
Thomas  A.  Osborn,  disregarding  his  duty  in  the  premises,  refused  and 
still  refuses  to  issue  a  patent,  admitting  that  all  that  is  set  forth  in 
this  petition  is  true,  but  alleging  that  the  relator  has  not  produced  a 
receipt  from  the  treasurer  of  state  for  the  money  so  paid.     The  re- 
lator admits  that  she  has  not  and  cannot  produce  such  a  receipt,  for 
the  reason  that  the  treasurer  refuses  to  give  one.     The  relator  is  in- 
formed and  believes  it  to  be  true  that  the  said  B.  D.  Mobley,  disre- 

1  When  mandamua  wiU  or  will  not  lie,  see  notes  to  Hussey  v.  Hamilton,  5  Kau. 
278;  State  v.  Stockwell,  7  Kan.  64. 


IN  BE  CUNNIMOHAM.  321 

garding  his  duty,  has  hot  paid  said  money  into  the  state  treasury, 
but  ia  wholly  insolvent,  and  has  converted  said  money  to  his  own  use. 
The  relator  has  no  plain  and  adequate  remedy  in  the  ordinary  course 
of  the  law,  and  therefore  prays  that  a  peremptory  writ  of  tnandamu$ 
may  issoe,  at  the  cost  of  the  relator,  Thomas  A.  Osborn,  commanding 
him  forthwith,  as  governor  of  the  ^tate  of  Kansas,  to  issue  to  relator 
a  patent  for  the  lands  hereinbefore  described." 

A.  L.  Williams  and  Rosa  Burns  appeared  for  the  relator,  and  made 
oral  arguments  in  support  of  their  motion  for  a  mandamiitS.  No  ap- 
pearance in  opposition. 

YaIiBNTinb,  J.  This  is  an  application  for  a  writ  of  mandamus  to 
compel  Thomas  A.  Osborn,  governor  of  the  state  of  Kansas,  to  issue 

a  patent  to  the  relator  for  some  land  claimed  by  her  under  a 
*418     purchase  made  under  an  act  of  the  ^legislature  entitled  "An 

act  providing  for  the  sale  of  public  lands  to  aid  in  the  con- 
struction of  certain  railroads,"  approved  February  23,  1866.     Laws 
1866,  p.  142.     The  governor  refuses  to  issue  the  patent  on  the  ground 
that  the  relator  has  not  presented  to  him  **a  receipt  of  the  state  treas- 
urer for  full  payment"  for  the  land,  as  provided  by  section  3  of  said 
act.     It  not  only  appears  from  the  proofs  presented  to  us  that  the 
relator  has  not  presented  such  receipt  to  the  governor,  but  it  also  ap- 
pears that  no  such  receipt  has  ever  been  issued;  nor  has  full  payment, 
even,  ever  been  made  to  the  treasurer  for  the  land.     It  is  alleged, 
however,  by  the  relator  that  full  payment  has  been  made  to  the  state 
agent,  and  t^iat  it  is  the  agent  who  has  failed  to  make  the  proper  pay- 
ment to  the  treasurer.     Under  these  facts,  can  a  writ  of  mandamus 
be  issued  against  the  governor?     We  think  not.     There  is  no  law 
that  requires  him  to  issue  a  patent  in  a  case  like  the  one  at  bar,  ex- 
cept upon  presentation  to  him  of  said  receipt.     That  receipt  has  not 
been  presented.     Then  what  official  duty  has  he  neglected  or  refused 
to  perform  ?     None  has  been  pointed  out  to  us,  and  we  know  of  none. 
We  suppose  it  is  clear  beyond  all  doubt  that  the  writ  of  mandamus  can 
be  issued  against  a  public  officer  only  in  a  case  where  such  officer  has 
neglected  or  refused  to  perform  some  official  duty.     No  such  neglect 
or  refusal  is  charged  against  the  governor  in  this  case.     The  writ  of 
rnandamus  prayed  for  will  therefore  be  refused. 
(All  the  justices  concurring.) 

V.14K.— 21 
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State  ex  rel.  Jambs  Griffith  and  others  v.  Osawkbb  Township 

and  others. 

« 

January  Term,  1875. 

Manioipal  Bonds:  Publio  purposes:  Constitational  Law:  Act  Held 
Void.  The  act  of  the  legislature  of  1875,  entitled  *'An  act  authorizing 
townships  to  issue  bonds  for  relief  purposes,"  in  that  it  provides  for  the 
issue  of  bonds  and  the  levy  of  taxes  for  other  than  public  purposeSi  is 
unconstitutional  and  void.^ 

*419     *Error  from  Jefferson  district  court. 

Chapter  42,  Laws  1875,  entitled  "An  act  authorizing  townships 
to  issue  bonds  for  relief  purposes,"  was  passed  and  approved  Febra- 
ary  20th,  and  was  published  February  23d.  On  the  eighth  of  March 
the  electors  of  the  township  of  Osawkee,  Jefferson  county,  at  an  elec- 
tion called  and  held  for  that  purpose,  voted  for  the  issuance  of  "re- 
lief bonds"  to  the  amount  of  $6,000,  to  be  issned  under  said  act  of 
twentieth  February.  On  the  eleventh  of  March  James  Griffith  and 
William  Armistead,  resident  citizens  and  tax-payers  in  said  Osawkee 
township,  as  relators,  commenced  an  action  in  the  district  court  in 
the  name  of  The  State  of  Kansas,  as  plaintiff,  against  said  Osawkee 
Township,  and  against  the  trustee,  clerk,  and  treasurer  of  said  town- 
ship, as  defendants,  to  restrain  and  perpetually  enjoin  the  defendants 
from  executing,  signing,  issuing,  or  selling  said  "relief  bonds"  so  as 
aforesaid  voted  to  be  issued,  or  any  of  them.  A  temporary  injunction 
was  granted.  The  defendants  appeared,  and  moved  to  dissolve  said 
temporary  injunction,  and  said  motion  to  dissolve  was  heard  before 
the  district  judge,  at  chambers,  on  the  twenty-second  of  March.  It 
was  admitted  on  the  bearing  tbtit  the  election  was  duly  and  legally 
held,  that  all  acts  and  proceedings  of  the  township  board  were  regular, 
and  that  there  was  a  majority  of  37  votes  at  said  election  in  favor  of 
issuing  said  bonds.  The  district  judge  dissolved  the  injunction.  The 
case  was  argued  orally  in  the  supreme  court. 

D.  H.  Morse,  J.  H.  Bennett^  and  Williams  d  Burns,  for  relators. 

H.  Keeler  and  Martin  d  Case,  for  defendants. 

Brewer,  J.  But  a  single  question  is  presented  in  this  oase  for 
*420     our  consideration,  and  that  is  the  constitutionality  of  *the  aot 

of  the  last  legislature  entitled  **An  act  authorizing  townships 
to  issue  bonds  for  relief  purposes."  Laws  1875»  p.  53,  o.  42.  The 
matter  has  been  pressed  upon  our  early  attention  and  decision  for 

1  As  to  municipal  bonds  generally,  see  cases  in  note  to  Whelen's  Appeal,  1 AU. 
Rep.  109.  See,  also,  Lewis  v.  County  of  Bourbon,  19  Kan.  *186;  County  of 
Leavenworth  v.  MiUer,  7  Kan.  298,  and  cases  cited. 
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these  reasons:  The  time  within  which  these  bonds  maybe  issued  is 
limited.  The  purposes  sought  to  be  aooompUshed  thereby  must  be 
speedily  accomplished.  An  impression  widely  prevails,  supported 
by  an  official  opinion  of  the  attorney  general,  that  the  act  is  beyond 
the  scope  of  the  legislative  authority,  and  that  the  bonds  provided  for 
in  said  act  would,  if  issued,  be  destitute  of  legal  obligation.  Hence 
it  is  said^  and  with  great  propriety,  that  an  authoritative  decision  is 
of  public  importance;  that  if  the  act  be  constitutional  such  townships 
as  desire  may  avail  themselves  of  its  benefits,  and  negotiate  more 
easily,  and  at  higher  figures,  the  bonds  they  may  issue;  and  that,  on 
the  other  hand,  if  the  act  be  unconstitutional,  no  steps  may  be  taken 
under  it,  the  evil  of  repudiation  be  avoided,  and  other  measures. of 
relief  be  resorted  to*  Impressed  with  the  force  of  these  considera- 
tions, we  have  given  the  matter  our  early  attention,  and  proceed  now 
to  state  briefly  the  conclusions  we  have  reached. 

Two  propositions  may  be  considered  settled :     First,  that  taxation, 
to  be  sustained,  must  be  for  a  public  purpose;  and,  second^  that  where 
municipal  bonds  are  issued,  whose  payment  is  provided  for  solely  by 
taxation,  their  validity  depends  upon  the  question  whether  the  pur- 
poses to  which  the  proceeds  of  such  bonds  are  to  be  applied  are  pub- 
lic purposes.     County  of  Leavenworth  v.  Miller,  7  Kan.  *479 ;  Citi- 
zens' Sav.  &  L.  Ass*n  v.  City  of  Topeka,  (recently  decided  by  the  su- 
preme court  of  the  United  States,)  20  Wall.  655.     It  is  also  conceded 
by  counsel  that  the  entire  purpose,  or,  if  there  are  several,  and  no  rule 
of  apportionment  as  to  the  application  of  the  proceeds,  that  all  the 
purposes,  must  be  public.     In  other  words,  that  the  legislature  can- 
not validate  bonds  for  private  purposes  by  declaring  that  the  author- 
ities may  apply  an  indefinite  portion  of  the  proceeds  to  some  public 
purpose.     With  these  preliminary  remarks  let  us  turn  to  the 
*421    act  in  ^question,  and  see  to  what  purposes  the  proceeds  of  the 
bonds  authorized  by  it  are  to  be  applied.     The  first  four  sec- 
tions provide  for  the  amount  of  bonds  that  may  be  issued,  their  form, 
title,  time,  rate  of  interest,  the  limit  of  the  price  for  which  they  may 
be  sold,  and  the  placing  of  the  proceeds  to  the  credit  of  the  relief  fund. 
The  last  clause  of  section  4  then  reads:    "Provided,  that  no  part  of 
such  fund  shall  be  used  except  for  the  specific  objects  hereinafter 
named."     Section  5  is  as  follows : 

"Sec.  6.  The  trustee,  clerk,  and  treasurer  of  such  township,  or  a 
majority  of  them,  shall,  as  soon  as  practicable,  sell  and  dispose  of 
the  bonds  issued  by  them  under  the  authority  of  this  act  to  the  best 
possible  advantage,  and  invest  the  proceeds,  or  so  much  thereof  as  in 
the  judgment  of  said  officers  may  be  necessary,  for  the  purpose  of 
providing  the  destitute  citizens  of  such  townships  with  provisions  and 
with  grain  for  seed  and  feed ;  and  the  officers  aforesaid  shall  distribute 
BQch  articles  of  necessity  amongst  the  destitute  citizens  of  such  town- 
ship in  proportion  to  their  several  necessities,  under  such  rules  and 
regulations  as  may  be  prescribed,  in  accordance  with  the  provisions 
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of  the  fourth  section  of  this  act :  provided,  that  no  family  shall  receive 
more  than  seventy-five  dollars  in  value.  '* 

The  relief  of  the  poor — ^the  care  of  those  who  are  unable  to  care  for 
themselves — is  among  the  unquestioned  objects  of  public  duty.  In 
obedience  to  the  impulses  of  common  humanity,  it  is  everywhere  so 
recognized.  Our  own  constitution  but  gives  utterance  to  the  universal 
voice  when  it  says :  "The  respective  counties  of  the  state  shall  pro- 
vide, as  may  be  prescribed  by  law,  for  those  inhabitants  who,  by  rea- 
son of  age,  infirmity,  or  other  misfortune,  may  have  claims  upon  sym- 
pathy and  aid  of  society.''  Article  7,  §  4.  It  must  be  borne  in  mind, 
however,  that  the  term  "poor"  is  used  in  two  senses.  We  use  it  in 
one  sense  simply  as  opposed  to  the  term  "rich."  Thus  we  speak  of 
the  ordinary  laborers,  mechanics,  and  artisans  as  poor  people,  with- 
out a  thought  of  describing  persons  who  are  other  than  self-support- 
ing.    Indeed,  the  large  majority  of  our  people  are  poor  people,  and 

yet  they  would  feel  insulted  to  be  told  that  they  are  objects  of 
*422     public  charity.     *We  use  the  term  also  to  describe  that  class 

who  are  entirely  destitute  and  helpless,  and  therefore  depend- 
ent upon  public  charity.      The  dictionaries  recognize  this  twofold 
sense.     Thus,  Webster  gives  these  definitions :    "1.  Destitute  of  prop- 
erty;  wanting  in  material,  riches,  or  goods;  needy;  indigent.     It  is 
often  synonymous  with  *  indigent,'  and  with  'necessitous,'  denoting 
extreme  want.    It  is  also  applied  to  persons  who  are  not  entirely  desti- 
tute of  property,  but  who  are  not  rich;  as,  a  poor  man  or  woman; 
poor  people.     2.  {Lau\)  So  completely  destitute  of  property  as  to  be 
entitled  to  maintenance  from  the  public."     Now,  when  we  speak  of 
the  relief  of  the  poor  as  a  public  duty,  and  one  which  may  justify 
taxation,  we  use  the  term  only  in  the  latter  sense.      We  have  no 
thought  of  asserting  that  because  a  man  is  not  rich,  or  even  because 
he  has  nothing  but  the  proceeds  of  his  daily  labor,  therefore  taxation 
may  be  upheld  in  his  behalf.     Such  taxation  would  be  simply  an  at- 
tempt on  the  part  of  the  state  to  equalize  the  property  of  its  citizens. 
Something  more  than  "poverty,"  in  that  sense  of  the  term,  is  essen- 
tial to  charge  the  state  with  the  duty  of  support.     It  is,  strictly  speak- 
ing, the  pauper,  and  not  the  poor  man,  who  has  claims  on  public 
charity.    It  is  not  one  who  is  in  want  merely,  but  one  who,  being  in 
want,  is  unable  to  prevent  or  remove  such  want.     There  is  the  idea 
of  helplessness  as  well  as  of  destitution.     We  speak  of  those  whom 
society  must  aid  as  the  dependent  classes,  not  simply  because  they 
do  depend  on  society,  but  because  they  cannot  do  otherwise  than  thus 
depend.     Gold  and  harsh  as  the  statement  may  seem,  it  is  neverthe- 
less true  that  the  obligation  of  the  state  to  help  is  limited  to  those  who 
are  unable  to  help  themselves.     It  matters  not  through  what  the  in- 
ability arises, — ^whether  from  age,  physical  infirmity,  or  other  mis- 
fortune,— it  is  enough  that  it  exists.     It  is  doubtless  true  that,  in  the 
actual  administration  of  the  poor-laws,  many  who  are  not  properly 
entitled  thereto  receive  public  support;  but  failures  in  the  adminis- 
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tration  of  laws  do  not  chtfnge  the  principles  upon  which  they  mast 
rest.  It  is  important  to  bear  this  distinction  in  mind,  for,  as 
*423  will  appear  ^hereafter,  it  is  really  the  former,  and  not  the  lat- 
ter, class  which  is  sought  to  be  relieved  nnder  this  law.^  It 
may  be  remarked,  in  passing,  that  it  was  claimed  by  counsel  as  one 
of  the  objections  to  this  act  that,  under  the  rule,  ^'expre89io  tiniua,  ex' 
clusio  alteritu"  inasmuch  as  the  constitution  casts  upon  the  respective 
counties  the  care  of. the  destitute,  there  was  an  implied  prohibition 
upon  casting  it  elsewhere.  Much  might  be  said,  and  with  great  force, 
in  support  of  this  objection ;  but  we  do  not  care  to  decide  whether  it 
be  well  taken  or  not,  much  less  to  rest  this  case  upon  it,  for  such  a 
decision  might  be  construed  as  an  implied  recognition  of  the  validity 
of  the  principle  which  we  are  constrained  to  believe  cannot  be  sus- 
tained. 

The  purpose  of  the  act,  as  expressed  in  the  section  quoted,  is  to 
provide  the  destitute  with  provisions,  and  with  grain  for  seed  and 
feed.     This  legislation  must  be  construed  in  the  light  of  known  facts. 
For  reasons  unnecessary  here  to  recount,  in  some  portions  of  the 
state  last  season  there  was  a  total,  and  in  others  a  partial,  failure  of 
the  crops.     It  was  generally  understood  that  many  farmers  would 
come  to  this  spring's  sowing  with  little  or  no  seed,  and  with  ^tock 
weakened  for  lack  of  grain.     To  make  good  this  lack  is  the  evident 
purpose  of  the  act, — to  provide  grain  for  seed  and  feed.     Its  aim  is 
not  to  furnish  food  to  the  hungry,  clothing  to  the  naked,  or  f ael  to 
those  suffering  from  cold.     It  is  not  the  helpless  and  dependent 
whose  wants  are  alone  sought  to  be  relieved.     If  it  were,  the  fact 
that  many  who  are  neither  helpless  nor  dependent  might  obtain  assist- 
ance through  its  administration,  would  be  no  valid  objection  to  the 
constitutionality  of  the  law.    It  contemplates  a  class  who  have  fields 
to  till  and  stock  to  care  for,  and  proposes  to  help  them  with  seed  for 
their  fields  and  grain  for  their  stock,  that  thus  they  may  pursue  with 
better  prospects  of  success  their  ordinary  avocations.     It  taxes  the 
whole  community  to  assist  one  class,  and  that,  not  for  the  purpose  of 
relieving  actual  want,  but  to  assist  them  in  their  regular  occupations. 
These  people  are  engaged  in  the  business  of  farming.     This 
*424    business  cannot  *be  successfully  carried  on  without  seed,  nor 
without  stock  strong  enough  to  do  the  ordinary  work.     They 
sre  destitute  of  seed,  and  their  stock  require  grain.     Hence  the  tax 
upon  the  community.     The  principle  would  be  the  same  if  their  sup- 
ply of  grain  was  sufScient,  but,  through  the  prevalence  of  the  epi- 
zooty,  or  some  other  disease,  their  stock  had  all  died.     Could  a  tax 
be  sustained  to  purchase  stock  for  their  ordinary  farm  work  ?     Or, 
again,  suppose  some  prairie  fire,  driven  by  a  fearful  wind,  sweeps 
through  a  county,  consuming  its  fences  and  farming  tools,  can  a  tax 
he  sustained  to  supply  this  loss,  and  enable  the  farmers  to  prosecute 
their  labors?    Nor  need  the  inquiry  be  limited  to  a  single  class. 
Were  the  carpenters  or  shoemakers,  or  any  other  industrial  class, 
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located  in  a  separate  quarter  of  a  city,  and  their  tools  and  stook  in 
trade  swept  away  by  fire,  coald  a  tax  be  sustained  to  purchase  new 
sets  of  tools,  and  new  stock  in  trade,  to  enable  them  to  reprosecute 
their  business,  and  secure  support  for  themselves  and  families?  No 
distinction  in  principle  can  be  made  between  these  different  supposed 
cases  and  the  case  at  bar.  They  all  rest  upon  this  proposition :  that 
a  tax  is  laid  upon  the  public  to  furnish  to  one  class  the  means  of 
carrying  on  its  regular  occupation.  A  further  examination  of  this 
act  will  but  strengthen  the  views  herein  expressed.  The  four  suc- 
ceeding sections  are  as  follows : 

"Sec.  6.  Each  person  receiving  any  portion  of  the  aid  provided  for    ' 
in  this  act  shall  take  and  subscribe  the  following  oath: 

"I  do  solemnly  swear  (or  affirm)  that  I  am  buying  the  aid,  this  day 
furnished  to  me,  for  myself,  and  not  for  speculation,  but  in  good  faith, 
for  the  use  of  myself  and  family,  and  that  I  am  unable  to  procure  the 
same  on  my  own  account.  (Name.) 

"Attest: 

"Sec.  7.  Each  person  receiving  any  part  of  the  aid  provided  for  in 
this  act  shall  execute  his  or  her  note  to  such  township  for  an  amount 
equal  to  the  cost  of  the  aid  received  by  him ;  and  if  the  maker  of  such 
note  be  a  married  man,  the  same  shall  be  signed  by  his  wife;  which 
note  shall  bear  the  same  date  as  the  bonds  herein  provided  for ;  shall 
bear  interest  at  the  rate  of  ten  per  cent,  per  annum,  payable  semi- 
annually; and  the  principal  of  the  note  shall  be  payable  in 
M25  *two  equal  annual  installments;  and  the  said  note  shall  be 
payable  at  the  treasury  of  such  township;  and  such  township 
shall  have  a  lien  against  the  real  and  personal  property  of  the  makers 
of  such  note  until  the  amount  thereof  is  fully  paid.  Said  township 
clerks  shall  immediately  make  a  register  of  all  such  notes,  in  a  book 
to  be  kept  for  that  purpose,  showing  the  names  of  the  maker  or  mak- 
ers of  such  note  or  notes,  the  number  and  dates  thereof,  and  the 
amounts  of  the  same;  and,  so  soon  as  such  register  is  made,  such 
notes  shall  be  delivered  to  the  several  treasurers  of  such  township, 
who  shall  immediately  make  a  like  record  of  such  notes,  and  shall 
file  such  notes  in  their  respective  offices;  and  within  thirty  days  after 
the  making  of  the  abstract  aforesaid,  by  the  township  clerks  as  afore- 
said, said  clerks  shall  make  out  and  deposit  in  the  office  of  the  regis- 
ter of  deeds  of  their  respective  counties  a  full  and  complete  certified 
copy  of  such  abstracts ;  and  such  register  of  deeds  shall  enter  such 
abstract  in  a  book  to  be  kept  by  him  for  that  purpose.  The  note  pro- 
vided for  in  this  section  shall  be  in  form  substantially  as  follows : 

"$ ,  187—. 

"For  value  received  promise  to  pay  to  the  township  of 

'• — ,  in  the  county  of ,  the  sum  of dollars,  payable 

in  Installments  as  follows:  dollars  on  the  day  of 
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187 — ,  and  dollars  on  the day  of- 


187 — ,  with  interest  on  said  sums  at  the  rate  of  ten  per  cent,  per  an- 
num until  paid ;  and  this  note  shall  be  a  lien  upon  the  real  and  per* 

Bonal  property  now  owned,  or  hereafter  acquired,  by ,  until 

the  said  note  is  fully  paid.  . 


"Sec.  8.  The  treasurers  of  such  townships  shall  collect  said  notes 
as  they  become  due,  and  credit  the  amounts  so  collected  to  the  *  relief 
fand'  of  Buch  township;  and  it  shall  be  the  duty  of  such  treasurers 
to  take  all  proper  and  needful  action  for  the  purpose  of  enforcing  the 
claims  of  such  township  against  the  property  of  the  makers  of  said 
notes. 

"See.  9.  Upon  the  recommendation  of  the  proper  officers  of  such 
townships,  the  proper  officer  or  officers  of  the  county  in  which  such 
township  is  situated  shall  annually,  when  other  taxes  are  levied,  levy 
and  collect,  as  other  taxes  are  levied  and  collected,  a  sufficient  tax  to 
pay  the  interest  on  the  bonds  provided  for  in  this  act,  as  the  same 
falls  due,  and  to  provide  a  sinking  fund  for  the  final  payment  of  the 
principal  of  said  bonds;  but  in  no  case  shall  any  such  tax  be  levied 
if  the  payments  made  on  the  notes  provided  for  in  the  seventh  sec- 
tion of  this  act  shall  be  sufficient  to  meet  the  interest  and  principal 

of  such  bonds  as  they  fall  due." 
*426  *The8e  various  provisions  show  that  the  idea  of  the  legislature 
was  not  the  relief  of  the  helpless  and  dependent,  but  the  assist- 
ance of  a  class  temporarily  embarrassed.  The  recipient  is  required 
to  make  oath  that  he  is  buying  the  aid  for  himself,  and  not  on  a 
speculation.  He  is  to  give  a  note  for  the  amount  received,  and,  if 
a  married  man,  the  note  must  also  be  signed  by  his  wife.  The  note 
is  to  bear  the  same  date,  and  draw  the  same  interest,  as  the  bonds, 
and  the  interest  is  payable  at  the  same  time  as  the  interest  on  them. 
This  note  is  to  be  a  mortgage  as  well,  and  the  most  sweeping  kind 
of  a  mortgage,  too,  embracing  all  the  real  and  personal  property  of  the 
maker,  whether  owned  at  the  time  of  its  execution  or  subsequently 
acquired.  And,  finally,  it  is  made  the  express  duty  of  the  township 
treasurer  to  see  to  the  collection  of  this  note,  and  to  t^e  all  proper 
and  needful  action  therefor.  Nothing  is  contemplated  but  a  loan, 
and  a  secured  loan  at  that.  The  credit  of  the  township  is  invoked  to 
procure  funds  for  the  accommodation  of  a  single  class  temporarily, 
and  through  unexpected  calamity,  embarrassed  in  the  prosecution  of 
its  ordinary  business.  Can  this  be  called  a  public  purpose  ?  Clearly 
iiot.  It  would  doubtless  relieve  the  temporary  wants  of  that  class, 
vonld  enable  it  to  enter  upon  the  business  of  the  year  with  increased 
hope,  and  a  reasonable  expectation  of  ordinary  success  in  that  busi- 
ness, and  thus-  indirectly  result  in  great  benefit  to  the  general  public. 
But  a  similar  result  would  follow  the  success  and  prosperity  of  any 
other  class  in  business.     And  if  the  principle  be  once  recognized  in 
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its  application  to  this  class,  who  can  tell  how  floon  it  may  be  invoked 
in  aid  of  another?  If  one  hundred  farmers  may  receive  seventy-five 
dollars  each  to  assist  them  in  their  farminfi^,  why  may  not  one  hundred 
mechanics  with  equal  propriety  receive  seventy  dollars  each  to  assist 
them  in  their  business  ?  or  a  single  manufacturer,  who  employs  one 
hundred  hands,  receive  seventy-five  hundred  dollars  to  assist  him  in 
his  manufacturing?    A  difference  in  amount  makes  no  difference  in 

the  principle; 
*427    But  it  may  be  said  that  this  legislation  can  be  defended  ^as 

preventive  and  anticipatory.  To  prevent  the  spread  of  disease, 
quarantine  regulations  are  enforced,  and  ships  coming  from  certain 
places  are,  with  all  their  passengers,  detained  in  quarantine,  even 
when  not  a  solitary  case  of  sickness  exists  on  board.  To  prevent  igno- 
rance in  the  voter,  the  child  is  compelled  to  be  educated.  To  prevent 
crime  in  the  man,  the  boy  is  sent  to  the  reform  school.  To  prevent 
the  spread  of  fire,  valuable  buildings  are  pulled  down  and  destroyed. 
Grant  that  these  parties  are  not  now  helpless  and  dependent ;  that 
they  are  not  a  public  charge.  Unless  they  are  able  to  make  and  har- 
vest a  crop  they  may  become  so  the  ensuing  winter.  Is  it  not  the  part 
of  wisdom  to  expend  a  little  now  to  purchase  seed  and  feed,  rather 
than  run  the  risk  of  having  them  become  paupers  hereafter?  Un- 
der the  peculiar  circumstances  of  this  case,  this  argument  is  a  strong 
one.  We  are  not  disposed  to  belittle  the  magnitude  of  the  calamity, 
or  make  light  of  the  hardships  of  those  upon  whom  it  has  principally 
fallen.  If  we  consulted  simply  our  own  feelings,  we  should  gladly 
approve  of  this  as  of  every  effort  to  mitigate  the  severity  of  the  blow. 
But  though  this  calamity  is  great,  and  though  by  reason  thereof  it 
may  seem  wise  to  appropriate  out  of  the  public  funds  a  little  now  to 
guard  against  the  risk  of  future  want,  yet  the  principle  is  dangerous 
and  unsound.  Let  the  doorways  of  taxation  be  opened,  not  merely 
to  the  relief  of  present  and  actual  distress,  but  in  anticipation  of  and 
to  guard  against  future  want,  and  who  can  declare  the  result?  How 
certain  must  be  the  expectation  of  want?  How  nigh  its  approach? 
What  efforts  must  the  individual  make  to  ward  it  off?  May  he  do 
nothing,  and  demand  that  the  public  make  provision  to  guard  against 
the  possibility  of  future  suffering?  Must  widespread  and  general 
calamity  precede  the  granting  of  such  anticipatory  relief,  or  is  it 
enough  that  individual  misfortune  or  indolence  render  probable  the 
approach  of  want  ?  The  mere  mention  of  these  questions  suggests 
the  dangers  which  would  follow  the  adoption  of  this  as  a  rule  of  pub- 
lie  conduct. 

But  the  attendant  dangers  of  such  a  rule  are  not  the  sole  or 
*4:28     the  controlling  ^considerations.     The  relief  provided  in  this 

act  is  only  indirect,  and  contingent.  There  is  no  direct  ap- 
propriation to  meet  future  want.  The  appropriation  is  for  present 
use,  and  the  relief  is  contingent  on  the  successful  prosecution  of  the 
business  of  the  recipients  during  the  ensuing  year.     If  the  crop  proves 
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a  failure,  the  public  fnnds  are  lost,  and  no  relief  is  secured.*    It  is  a 
speculation,  whij^h,  however  proper  and  reasonable  for  individuals,  is 
not  a  legitimate  i>art  of  public  duty.     The  same  principle  would  jus- 
tify assistance  to  a  mechanic  destitute  of  tools,  to  enable  him  to  pur- 
chase tools,  and  through  their  use  in  his  regular  calling  prevent  his 
becoming  a  public  burden.     Indeed,  it  would  be  difficult  to  deny  its 
application  in  any  case  where,  by  present  assistance,  either  in  the 
purchase  of  implements  or  stock  intrade«  the  recipient  might  reason- 
ably be  expected  to  earn  a  subsistence  in  the  prosecution  of  his  regular 
basiness.     We  should  expect  to  find  but  few  authorities  to  throw  any 
light  upon  this  question.     The  case  of  the  Citizens*  Sav.  &  L.  Ass'n 
v.  City  of  Topeka,  heretofore  cited,  decides  that  taxation  cannot  be 
invoked  to  assist  private  manufacturing  establishments.     The  prop- 
ositions laid  down  by  Mr.  Justice  Millek  in  reference  thereto  are 
broad.     It  matters  not  how  great  may  be  the  necessities  of  such  an 
establishment,  or  how  mach  it  may  indirectly  benefit  the  community, 
it  cannot  be  aided  by  taxation.     The  same  propositions  were  asserted 
by  the  supreme  court  of  Maine  in  the  case  of  Allen  v.  Inhabitants  of 
Jay,  60  Me.  124.     That  was  a  case  of  an  attempted  loan  of  the  credit 
of  a  town  to  certain  parties  in  consideration  of  their  engaging  in  some 
manufacturing  enterprises  for  their  private  emolument.     In  deliver- 
ing the  opinion  of  the  court  Appleton,  C.  J.,  uses  this  strong  language : 
"But  whether  the  money  raised  is  to  be  distributed  per  capita  or 
loaned  can  make  no  difference  in  principle.     If  towns  can  assess  and 
collect  money  to  be  again  loaned  to  such  persons  as  the  majority  may 
select,  for  such  purposes  as  it  may  favor,  with  such  security,  or  with- 
out security,  as  it  may  elect,  property  ceases  to  be  protected  in  its 
acquisition  or  enjoyment.     ♦     ♦     ♦    if  the  loan  be  made  to 
*429    *one  or  more,  for  a  particular  object,  it  is  favoritism.     It  is  a 
.    discrimination  in  favor  of  the  particular  individual,  and  a 
particular  industry  thereby  aided,  and  is  one  adverse  to  and  against 
all  individuals — all  indastries — not  thus  aided.     If  it  is  to  be  loaned 
to  all,  then  it  is  practically  a  division  of  property  under  the  name  of 
a  loan.    It  is  communism  incipient,  if  not  perfected."     But  the  case 
most  nearly  in  point  is  that  of  Lowell  v.  City  of  Boston,  111  Mass. 
454,  recently  decided  by  the  supreme  court  of  Massachusetts.     In 
that,  as  in  this,  it  was  the  circumstance  of  a  great  public  calamity, — 
the  Boston  fire, — and  a  praiseworthy  effort  on  the  part  of  the  legis- 
lature to  provide  assistance  for  the  sufferers  thereby.     An  act  was 
passed  authorizing  the  city  of  Boston  to  loan  its  credit  to  assist  in  re- 
building the  burnt  district.     But  this  was  declared  to  be  outside  the 
purposes  for  which  taxes  could  be  levied  or  bonds  issued.     We  have 
b^n  able  to  find  nothing  more  in  point  than  these  authorities,  and 
they  all  point  in  the  same  direction  as  the  considerations  we  have 
heretofore  adverted  to. 

It  is  with  reluctance  that  we  have  reached  the  conclusion  that  this 
act  eannot  be  sustained.    But  ours  is  an  unmixed  duty,  to  declare 
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the  law  as  it  is,  and  not  as  we  might  wish  it  to  be.  Espeeially  im- 
perative is  that  duty  when,  as  in  oases  like  the  present,  there  is  in 
the  surrounding  oircomstances  a  strong  appeal  to  overlook  permanent 
rules  in  favor  of  a  present  and  pressing  want. 

The  judgment  of  the  court  below  is  reversed. 

(All  the  justices  concurring.) 


*480  *JosBPH  G.  McGoT  v.  H.  H.  Hazutt.^ 

January  Term,  1875. 

1.  Payment:  Promissory  Note:  Pre-existing  Debt.    The  mere  giving 

and  receiving  of  a  note  of  the  debtor  does  not  operate  as  a  satisfaction 
and  discharge  of  a  pre-existing  judgment. 

2.  :  Judsn:nent:  Alleged  Payment:  Conflict  of  Testimony.  Where 

an  action  is  brought  to  restrain  the  collection  of  a  judgment  on  the  ground 
that  it  has  been  satisfied  by  the  note  of  the  judgment  debtor;  and  the 

.  parties  testify  positively  and  directly  contradictory  to  each  other, — one 
that  it  was  agreed  that  the  note  should  be  taken  in  satisfaction  afui  dis- 
charge of  the  judgment,  and  the  other  that  it  was  not  so  agreed;  and 
there  Is  some  testimony  supporting  each  of  the  parties,  but  uone  con- 
clusive upon  the  question;  and  it  appears  that  the  note  has  not  been  paid, 
but  is  filed  with  the  clerk  of  the  district  court:  held,  that  this  court  will 
not  reverse  the  findings  of  the  district  court  that  the  note  was  not  so 
taken  in  discharge. 

Error  from  Dickinson  district  court. 

The  case  is  stated  in  the  opinion.  There  was  judgment  in  favor 
of  Hazlett  in  the  district  court. 

Case  d  Putnam^  for  plaintiff  in  error,  contended  that  the  testimony 
showed  that  the  note  was  taken  by  Hazlett  in  satisfaction  of  the  judg- 
ment. 

N.  C.  McFarland,  for  defendant,  cited  Merrick  v.  Boury,  4  Ohio  St. 
60;  Porter  v.  Talcott,  1  Cow.  380;  and  Tobey  v.  Barber,  6  Johns. 
72, — that  a  note  given  by  a  debtor  for  a  pre-existing  debt  is  no  pay- 
ment of  the  original  demand,  unless  it  is  agreed  that  the  note  shall 
be  taken  as  satisfaction;  and  when  such  ''agreement"  is  alleged,  it 
must  be  proven  by  clear  and  undoubted  testimony,  to  avail  the  party 
who  alleges  it. 

*431     *Brbweb,  J.     The  facts  in  this  case  are  as  follows:    Hazlett 

commenced  an  attachment  suit  against  McCoy  in  the  district 

court  of  Dickinson  county,  and  at  the  April  term,  1870,  recovered  a 

judgment  for  $649.29.     On  the  same  day  McCoy  paid  $500  in  cash, 

^See  kermeyer  ▼.  Kewhj.  aiUe,  *164,  and  note;  Shepard  v.  Alien,  16  Kan.  189; 
Mullhis  V.  Brown,  88  Kan.  812;  B.  C.  4  Pac.  Bep.  805 
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and  gave  his  note  for  the  balance,  payable  on  or  before  the  first  of 
August  next  ensuing.  In  consideration  of  this,  Hazlett  released  bis 
attachment  lien,  and  credited  the  $500  on  the  judgment.  McCoy 
claims  that  he  paid,  and  that  Hazlett  received,  the  cash  and  note  in 
full  satisfaction  of  the  judgment,  and  that  the  latter  agreed  to  cancel 
and  discharge  it  of  record .  This  Hazlett  denies.  Afterwards  Hazlett 
brought  suit  on  the  note  before  a  justice  of  the  peace,  and  was  beaten, 
McCoy  testifying  in  such  action  that  the  judgment  was  still  in  force 
to  the  amount  of  the  note,  and  that  the  plaintiff  had  levied  on  prop- 
erty to  satisfy  it.  Hazlett  took  no  appeal  from  this  judgment  of  the 
justice.  The  note  itself  was  filed  with  the  clerk  of  the  district  court, 
never  having  been  paid  by  McCoy.  This  action  is  brought  by  McCoy 
to  restrain  Hazlett  from  proceeding  to  collect  the  $149.29  as  balance 
due  upon  the  original  judgment.  A  temporary  restraining  order  was 
made,  but,  upon  final  hearing,  the  district  court  found  in  favor  of 
Hazlett,  and  discharged  the  order.  To  reverse  this  ruling  this  pro- 
ceeding in  error  is  brought.  It  seems  to  us  that  there  is  but  a  single 
question  in  the  case,  and  that  one  of  fact,  and  one  upon  which  there 
was  contradictory  testimony.  Was  it  agreed  between  McCoy  and 
Hazlett  that  the  $500  and  the  note  should  be  in  full  payment  and 
satisfaction  of  the  judgment?  If  it  was,  the  restraining  order  should 
have  been  made  perpetual;  if  not,  it  was  properly  discharged.  The 
mere  giving  and  receiving  of  a  note  of  the  debtor  does  not  operate  as 
a  discharge  of  a  pre-existing  judgment.  This  will  not  be  questioned. 
Upon  the  trial  Hazlett  testified  positively  that  he  never  agreed  to  take 
thijs  note  in  satisfaction.  McCoy  testified  to  the  contrary.  McCoy's 
testimony  before  the  justice  tended  to  support  Hazlett's  testi- 
Hd2  mony  here.  *Tbe  fact  of  Hazlett's  bringing  suit  on  the  note 
tended  to  support  McCoy's  evidence.  There  was  no  other  testi- 
mony bearing  upon  this  question.  The  district  court  having  upon 
this  evidence  found  in  favor  of  Hazlett,  and  it  being  ample  to  support 
such  finding,  well-settled  rules  of  procedure  in  this  court  forbid  us  to 
interfere  with  the  decision. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 
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Isaac  ^hbllababgbb  and  another  v.  J.  W.  Bishop  and  others. 

Jaonaty  Term,  1875. 

Meohanio's  Iden:  Law  of  1872:  Filing  Statement:  Time.  Under  the 
mechanic's  lien  law  of  1872  a  party  f  urnisliing  materials  for  the  erection 
of  a  building  had  four  months  from  the  completion  of  the  building  in 
which  to  file  his  statement  for  a  lien.^ 

Error  from  Shawnee  district  court. 

Shellabarger  &  Leidigh  sold  and  delivered  to  Bishop,  in  October, 
1872,  lumber  to  be  used  in  the  erection  of  a  building  on  real  estate 
then  owned  by  Bishop.  On  the  first  of  November,  1872,  Bishop  gave  8. 
&  L.  his  note  for  the  lumber.  Said  building  was  completed  in  Decern- 
ber,  1872.  On  the  twenty-first  of  March,  1873,  S.  &  L.,  the  note  be- 
ing unpaid,  filed  their  statement,  under  the  mechanic's  lien  law  then 
in  force,  for  a  lien  on  said  building  and  lands  for  the  amount  due  on 
said  note.  In  October,  1873,  S.  &  L.  commenced  their  action  to  fore- 
close said  lien,  making  Bishop  and  a  subsequent  purchaser  of  the 
premises  defendants.  Trial  at  the  June  term,  1874.  The  district 
court  held  that,  as  the  lien  statement  had  not  been  filed  within  four 
months  from  the  delivery  of  the  lumber,  no  lien  had  been  acquired^ 
and  that  plaintiffs  were  entitled  only  to  a  judgment  in  personam 

against  Bishop.     Judgment  accordingly. 
•438     *xV.  C  McFarland  and  J.  O.  Slonecker,  for  plaintiffs. 

The  lien  law  of  1872,  §  8,  says,  "Such  statement  shall  be  filed 
within  four  months  after  the  completion  of  the  building ^'^  which  is  de- 
cisive of  the  question,  unless  the  law  is  held  to  mean  differently  from 
what  it  says.  The  completion  of  the  building  means  the  completion 
of  the  whole  building;  and  the  lien  may  be  filed  within  the  time  limited 
after  the  completion  of  the  whole.  Squires  v.  Fithian,  27  Mo.  139; 
Holden  v.  Winslow,  18  Pa.  St.  160. 

Martin  db  Case,  for  defendants. 

Under  the  mechanic's  lien  law  of  1872  a  person  who  furnishes  lum- 
ber for  the  erection  of  a  building,  in  order  to  avail  himself  of  the  pro- 
visions of  said  law,  must  file  bis  lien  within  four  months  from  the  time 
of  delivering  the  last  item  of  lumber.  Sections  2  and  8  of  said  act. 
The  four-months  limitation  commences  to  run  whenever  the  contract 
between  the  parties  is  completed.  The  contract  is  completed  when 
the  last  item  of  material  is  furnished.  This  is  the  construction  which 
other  statutes  of  limitation  have  received;  and  we  cannot  conceive  of 

1 A  statement  filed  foar  months  before  the  completion  of  the  biiildiDgor  im- 
provement  is  not  filed  within  the  time  prescribed  by  statute.  Conroy  v.  Perry, 
26  Kan.  473.  The  four  months  within  which  to  file  statement  for  a  lien  dates  from 
the  time  the  machinery  is  in  fact  furnished  or  put  up.  Bashor  v.  Nordye  &  Co., 
25  Kan.  322.  Statement  held  to  have  been  filea  prematurely^  Davis  ▼.  Bullard,  32 
Kan.  284;  S.  0.  4  Pac.  Rep.  75;  Beaton  ▼.  Chamberlain.  82  Kan.  289;  8.  G.  4  Pac. 
Rep.  89.    Affidavit  for  lien,  see  Dorman  v.  Crozler,  ante,  *224, 
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any  reason  why  we  sboold  depart  from  all  analogy  to  give  this  stataie 
a  difFerent  interpretation,  nor  ean  we  understand  how  a  better  or 
JQBter  rale  ean  be  made.  Bartlett  t.  Eingan»  19  Pa.  St.  341;  Stine 
V.  Austin,  9  Mo.  658;  Viti  v.  Dixon,  12  Mo.  479;  Pond  v.  Wyman,  16 
Mo.  176. 

Bbewsb,  J.  The  question  in  this  case  is  on  the  construotion  to  be 
given  to  a  portion  of  the  mechanic's  lien  law  of  1872.  The  plaintiffs 
in  error  famished  lumber  to  be  used  in  the  erection  of  a  building  be- 
longing to  one  of  the  defendants.  They  filed  their  papers  for  a  lien 
within  four  months  from  the  completion  of  the  building,  but  not 
within  foar  months  of  the  time  of  delivering  the  1  amber.  Have  they 
a  lien  ?  This  is  purely  a  question  of  the  construction  of  the  statute. 
The  first  Be.ction  provides  that  "any  mechanic  or  other  person  who 
shall,  under  contract,  ♦  ♦  *  perform  labor  or  furnish 
*484  material  for  erecting,  altering,  or  repairing  *any  building,  or 
the  appurtenances  of  any  building,  or  any  erection  or  improve- 
ment, or  shall  furnish  or  perform  labor  in  putting  up  any  fixtures  or 
machinery  in  or  attachment  to  any  such  building  or  improvement,  or 
plant  and  grow  any  trees,  vines,  and  plants,  or  hedge  fence,  or  shall 
build  a  stone  fence,  or  shall  perform  labor  or  furnish  material  for 
erecting,  altering,  or  repairing  any  fence  on  any  tract  or  piece  of  land, 
shall  have  a  lien  upon  the  whole  tract,"  etc.  Section  3,  after  describ- 
ing the  statement  that  must  be  prepared,  adds:  "Such  statement 
shall  be  filed  within  four  months  after  the  completion  of  the  building, 
improvements,  or  repairs,  or  the  furnishing  or  putting  up  of  fixtures 
or  machinery,  or  the  planting  of  such  hedge,  or  the  building  of  such 
fence,  or  the  furnishing  of  such  material  or  labor  for  the  building  of 
Buch  fence." 

It  seems  to  us  that  the  only  time  given  from  which  to  date,  in  a 
case  like  the  one  at  bar,  is  the  completion  of  the  building.  The  lat- 
ter part  of  the  quotation  is  of  course  inapplicable,  referring,  as  it  does, 
specifically  to  fixtures,  machinery,  hedge,  and  fence,  so  that  we  must 
look  to  the  first  clause.  That  says,  "after  the  completion  of  the  build- 
ing, improvements,  or  repairs. "  Now,  in  this  there  is  nothing  which , 
by  any  sort  of  fair  construction,  can  be  held  to  refer  to  the  delivery 
of  material.  It  obviously  refers  to  the  completion  of  the  work  for 
^hioh  the  material  was  furnished,  and  upon  which  the  labor  was  per- 
formed. If  it  was  a  matter  of  repairs,  the  time  dated  from  the  com- 
pletion of  the  repairs,  and  not  from  the  time  eaoh  separate  contractor 
completed  his  part  of  the  repairs.  And  the  same,  if  it  was  the  erec- 
tion of  a  building.  It  is  true  that  this  may  in  some  cases  give  a  long 
time  in  which  a  secret  lien  is  preserved,  and  that  the  law  looks  with 
disfavor  upon  secret  liens.  But  with  the  wisdom  of  such  legislation 
we  have  nothing  to  doi  The  legislature  prescribes  the  time,  and  we 
Are  not  authorized  to  limit  it.  This  eonstruotion  gains  some  little, 
support  f?om  the  last  clause  of  tixe  quotation  from  section  8,  that  in 
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reference  to  the  building  of  a  fence.  Here  the  famishing  of  the  ma- 
terial, as  well  as  the  doing  of  the  labor,  is  made  a  point  from 
•435  which  to  date  the  four  months.  So  that  *the  matter  was  be- 
fore the  attention  of  the  legislature,  and  for  reasons  wfaieh  we 
do  not  kuow  a  distinction  was  made  between  fences  and  buildings. 
The  authorities  cited  from  Missouri  and  Pennsylvania  have  little  ap- 
plication, as  the  terms  of  their  statutes  are  different. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  case 
remanded  for  a  new  trial. 

(All  the  justices  concurring.) 


William  H.  Clark  v.  Washinotov  Libbbt. 

January  Term,  1875. 

Indian  Lands :  Ottawa  Treaty  of  1862 :  Lands  Inalienable  for  Five 
Years.  Lands  patented  to  the  chiefs,  couucilmen,  and  head-men  of  the 
Ottawa  Indians,  under  the  first  clause  of  article  3  of  the  treaty  with  said 
Indians,  proclaimed  July  28, 1862,  were  inalienable  to  others  than  Ottawa 
Indians  during  the  five  years  succeeding  the  ratification  of  such  treaty. 

Error  from  Franklin  district  court. 

Ejectment,  brought  by  Clark,  for  160  aores  of  land.  Tbe  case  is 
stated  in  the  opinion.  Libbey  had  judgment  at  the  November  term, 
1873,  of  the  district  court. 

C,  B.  Mason  and  A.  W.  Benson^  for  plaintiff. 

Welsh  dt  Meigs,  for  defendant. 

Brewbb,  J.  This  was  an  action  of  ejectment  for  a  tract  of  land 
*486    in  Franklin  county.    Both  parties  claimed  title  under  *the 

same  patentee,  one  William  Hurr,  an  Ottawa  Indian.  De- 
fendant holds  under  a  deed  executed  December  1,  1865;  and  the 
question  is  whether  this  deed  was  void  under  article  7  of  the  Ottawa 
treaty  of  1862,  (12  U.  8.  St.  at  Large,  1239.)  There  is  no  dispute 
bat  that  if  this  deed  is  void  plaintiff's  title  is  good,  and  he  ought  to 
recover.  It  was  conceded  that  William  Hurr,  the  patentee,  was  a 
councilman  and  head-man  of  the  Ottawa  Indians,  and  that  the  lands 
in  controversy  were  patented  under  the  provisions  of  article  3  of  the 
said  treaty.  The  treaty  provided  in  its  first  article  that  the  Ottawa 
tribe  should  be  dissolved  at  the  expiration  of  five  years  from  its  rati- 
fication, and  that  the  individual  Ottawas  should  be  deemed  and  de« 
dared  to  be  citizens  of  the  United  States  from  and  after  that  time. 
Article  S  reads  as  follows:  '*It  being  the  wish  of  said  tribe  of  Ot- 
taWas  to  remunerate  several  of  the  chiefs,  conncilmen,  and  head-men 
of  the  tribe»  for  their  services  to  them  many  years  without  pay,  it  ii 
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bweby  stipolated  that  five  sections  of  land  are  reserved  and  set  apart 
for  that  purpose,  to  be  apportioned  among  the  said  ohiefs,  oouncil- 
men,  and  head-men  as  the  members  of  the  tribes  shall  in  fall  council 
determine;  and  it  shall  be  the  duty  of  the  secretary  of  the  interior  to 
issue  patents  in  fee-simple  of  said  lands,  when  located  and  appor- 
tioned to  said  Indians/'  Said  article  also  grants  to  these  parties,  and 
toaU  heads  of  families,  160  acres,  and  to  all  other  members  of  the 
tribe,  80  acres  each.  By  article  6,  twenty  thousand  acres  are  given 
for  the  endowment,  and  one  section  for  the  site,  of  a  school.  Article 
7  provides  that  ten  acres  shall  be  set  apart  for  the  Ottawa  Baptist 
Charoh,  and  eighty  acres  to  each  of  the  two  children  of  a  former 
missionary  among  the  Ottawas,  which  last  two  tracts  are  to  be  se- 
lected and  located  as  the  other  allotments  provided  for  are  to  be  se- 
lected and  located,  and  to  be  "inalienable,  the  same  as  the  land  al- 
lotted to  the  Ottawas."  It  then  continues  as  follows :  "And  all  the 
above-mentioned  selections  of  lands  shall  be  made  by  the  agent  of 
the  tribe  under  the  direction  of  the  secretary  of  the  interior.  And 
plats  and  records  of  all  the  selections  and  locations  shall  be  made, 

and,  upon  their  completion  and  approval,  proper  patents  by 
*437    the  United  States  *8ball  be  issued  to  each  individual  member 

of  the  tribe,  and  person  entitled,  for  the  lands  selected  and 
allotted  to  them,  in  which  it  shall  be  stipulated  that  no  Indian,  ex- 
cept as  herein  provided,  to  whom  the  same  may  be  issued,  shall  alien- 
ate or  incumber  the  land  allotted  to  him  or  her  in  any  manner  until 
they  shall,  by  the  terms  of  this  treaty,  become  a  citizen  of  the  United 
States;  and  any  conveyance  or  incumbrance  of  said  lands,  done  or 
suffered  except  as  aforesaid  by  an  Ottawa  Indian,  of  the  lands  allotted 
to  him  or  her,  made  before  they  shall  become  a  citizen,  shall  be  null 
and  void." 

Does  this  apply  to  the  lands  patented  under  article  3?  It  seems 
to  as  that  it  does.  It  says:  "All  the  above-mentioned  selections." 
Upon  what  shall  be  founded  an  exception  in  favor  of  this  selection  ? 
It  mast  refer  to  lands  selected  under  article  3,  because  it  speaks  of 
allotments  to  Indians,  and  only  in  that  article  are  such  allotments 
provided  fox.  Indeed,  tbere  are  no  personal  allotments  provided 
for  except  in  article  3,  and  those  to  the  children  of  the  mission- 
ary, and  as  to  them  we  have  seen  that  it  is  expressly  mentioned  that 
they  are  to  be  inalienable,  the  same  as  the  allotments  to  the  Otta- 
was. Referring,  then,  necessarily  to  selections  under  article  3,  and 
declaring  that  it  embraces  "all  the  above-mentioned  selections,"  it 
must  include  this,  unless  there  be  something  to  make  this  an  excep- 
tion. It  is  said  that  the  restriction  contemplates  some  exception,  be- 
cause it  says,  "no  Indian,  except  as  herein  provided,"  and  that  there 
can  be  no  other  exception  than  these  selections  for  the  chiefs,  etc. 
The  use  of  the  term,  "except  as  herein  provided,"  would  naturally 
refer  to  some  express  exception,  and  not  to  one  arising  by  mere  im- 
plication ;  and  we  find  in  the  treaty,  as  originally  made  by  the  Indi- 
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anSj  the  express  exception  attached  to  the  first  article  was  a  proTisa 
"that  John  T.  Jones,  now  a  member  of  the  Ottawas,  being  an  edu- 
cated and  experienced  man,  *  *  *  is  hereby  declared  to  be  a 
citizen  of  the  United  States,  exempt  from  the  restrictions  hereinafter 
provided  concerning  the  purchase,  alienation,  or  incnmbrance  of  the 
Ottawa  lands."  Here,  then,  was  the  express  exception,  and  the  only 
express  exception, — one  which  migbt  properly  be  said  to  be 
*438  "herein  provided."  When  the  *treaty  was  presented  to  the 
senate  this  proviso  was  stricken  out,  and  the  treaty  as  thas 
amended  finally  ratified.  Striking  out  ihe  proviso  to  which  this  term 
of  exception  could  alone  properly  apply  did  not  have  the  effect  of 
creating  an  exception  elsewhere,  bnt  left  the  term  nugatory  and  mean- 
ingless. 

Again,  it  is  said  that  patents  are  to  be  issued  for  these  lands  in  fee- 
simple,  and  this  implies  a  full  title,  free  from  any  restrictions  upon 
alienation.  This  expression,  at  least  when  used  in  Indian  treaties, 
carries  no  such  necessary  implication.  See  the  briefs  of  counsel  and 
the  opinion  of  the  court  in  the  case  of  Blue-jacket  v.  County  of  John- 
son, 3  Kan.  ^299,  and  the  subsequent  opinion  of  the  supreme  court 
of  the  United  States  reversing  this  case,  (The  Kansas  Indians,  5  Wall. 
737.)  Again,  it  is  said  that  this  restriction  only  applies  to  selections 
made  by  the  agent,  and  that  the  selections  for  the  chiefs,  etc.,  were 
to  be  made  by  the  Indian  counsel.  We  do  not  so  understand  the 
treaty.  The  seventh  article  declares  that  *'all  the  above-mentioned 
selections  of  lands  shall  be  made  by  the  agent,"  while  article  3  does 
not  provide  for  any  selection.  It  says  that  five  sections  are  to  be  ap- 
portioned among  the  chiefs,  etc.,  as  the  council  shall  determine.  This 
we  understand  to  mean  that  the  council  shall  determine  the  amount 
each  chief  and  councilman  shall  receive.  It  also  provides  that  the 
decretary  shall  issue  patents  '*of  said  lands  when  located  and  appor- 
tioned." The  location  is  not  given  to  the  council, — only  the  appor- 
tionment. 

It  follows  from  these  considerations  that  the  restrictions  of  article 
7  applied  to  this  land,  and  that  the  deed  under  which  the  defendant 
holds  is  null  and  void.  The  judgment  of  the  district  court  must  there- 
fore be  reversed,  and  the  case  remanded  for  a  new  trial. 

EiNGHAM,  0.  J«,  concurring. 
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*439  *Danibl  Horvillb  v.  Lbyi  L.  Nobthrop. 

January  Term«  1875. 

BillB  and  Kotes:  Prinoipal  and  Surety.  The  maker  of  a  negotiable 
promissoxy  note  is  prima  facie  the  principal  debtor,  and  the  payee  and 
indorser  the  surety,  to  the  holder  thereof,  in  respect  to  the  indebtedness 
evidenced  by  the  note.i 

Error  from  Allen  district  court. 

Northrup  brought  suit  against  Faulkner  as  maker,  and  Nortbrap  as 
indorser,  of  the  following  note : 

-$1,339.45..      .  loLA,  KANSAS,  July  22,  1872. 

'"Ninety  days  after  date  I  promise  to  pay  to  the  order  of  Daniel 
Horville  thirteen  hundred  thirty-nine  and  45-100  dollars,  at  the  bank- 
ing-house of  L.  L.  Northrup,  lola,  Kansas,  for  value  received,  with 
interest  at  the  rate  of  12  per  cent,  per  annum  after  maturity. 

"James  Faulkneb, 
''Executor  of  Estate  of  Gabriel  Dressback,  Deceased." 

This  note  was  indorsed,  "Daniel  Horville,"  and  it  was  duly  pro- 
tested for  non-payment,  and  notice  given,  October  23, 1873.  Defend- 
ants answered  separately.  Horville's  answer  was  a  general  denial; 
and,  second,  "that  when  he  indorsed  the  said  note  to  the  plaintiff  he 
did  so  for  the  accommodation  and  as  surety  for  defendant  Faulkner, 
and  that  no  consideration  for  such  indorsement  passed  from  defend- 
ant Faulkner  or  said  plaintiff  to  him  (Horville)  therefor,  and  that 
there  was  no  consideration  whatever  for  said  indorsement,  and  that 
said  note  was  made,  indorsed,  and  delivered  to  plaintiff  as  one  and 
the  same  transaction,"  etc.,  alleging  plaintiff's  knowledge  of  all  the 
facts.  Reply,  general  denial.  Trijd  at  November  term,  1873.  Ver- 
dict and  judgment  for  plaintiff  against  both  defendants  for  $1,602.19. 

Thurston  d  Keplirigcr,  for  plaintiff  in  error, 

J,  B.  F.  Gates,  for  defendant  in  error. 

*4^0  *Brbwer,  J.  Defendant  in  error  sued  one  James  Faulkner 
and  plaintiff  in  error  upon  a  promissory  note.  Faulkner  was 
the  maker,  and  plaintiff  in  error  the  payee  and  indorser.  The  in- 
dorsement was  in  blank,  and  the  error  complained  of  is  in  the  refusal 
of  the  court  to  permit  the  plaintiff  in  error  to  show  by  parol  testimony 
that  he  was  liable  simply  as  surety  and  not  as  indorser  on  the  note. 
As  the  record  comes  before  us,  we  think  no  error  is  apparent.  It  was 
proved  that  demand  and  notice  had  been  legally  made  and  given,  so 
that  Horville*s  liability  as  indorser  was  fixed  beyond  dispute.     Nor 

'As  to  the  rights  and  liabilities  of  sureties,  see  the  notes  to  Rose  v.  Williams,  5 
Kan.  208:  Turner  v.  Hale.  8  Kan.  36;  and  Ray  v.  Brenner.  12  Kan.  ♦106. 
V.  14k— 22 
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was  there  at  any  time  any  effort  to  qaestion  the  fact  of  dae  demand 
and  notice.  Bat  during  the  introduction  of  the  evidence  for  the  de- 
fendant, the  counsel  for  plaintiff  and  HorviUe  discassed  before  the 
court  the  question  whether  Horville  oould  introduce  parol  testimony 
"to  show  that  his  liability  on  the  note  sued  on  was  that  of  surety 
merely/  and  the  court  decided  ''that  the  rule  of  law  which  did  not 
permit  parol  evidence  to  vary  or  contradict  the  terms  of  written  in- 
struments admitted  of  no  exceptions  except  upon  equitable  grounds, 
as  in  case  of  fraud,  accident,  mistake,  and  the  like,  and  that  in  this 
case  defendant  Horville,  not  having  brought  himself  within  any  of 
these  equitable  exceptions,  could  not  introduce  evidence  to  vary  or 
contradict  the  terms  of  the  contract  sued  on."  It  would  be  a  sufficient 
disposition  of  this  matter  to  say  that  it  appears  by  the  record  to  have 
been  a  discussion  upon  no  actual  present  question  before  the  court, 
and  a  decision  followed  by  no  exception. 

But,  waiving  these  suggestions,  and  considering  the  ruling  as  prop- 
erly before  us,  we  think,  as  the  case  stands,  it  must  be  sustained. 
We  confess  to  a  little  embarrassment  in  determining  in  what' manner 
to  construe  the  claim  of  .counsel.  It  cannot,  of  course,  be  that  he 
claims  that  Horville  could  show  that  he  was,  as  surety,  liable  on 
the  note,  without  any  proof  of  demand  and  notice, — ^tbe  ordinary  steps 

to  charge  an  indorser, — for  that  would  be  a  claim  it  were  idle 
^441     to  make,  as  the  record  states  that  due  proofs  *of  these  matters 

had  already  been  made.  And,  besides^  it  would  be  a  claim 
against  Horville's  interest, — a  waiver  of  any  objection  that  could  be 
made  to  the  sufficiency  of  the  proof  already  made  upon  these  mat- 
ters, as  well  as  of  any  counter-testimony  he  might  have  thereon.  It 
would  be  a  concession  of  one  of  the  points  otherwise  necessary  to  be 
proved  to  establish  his  liability.  On  the  other  hand,  if  the  claim  was 
simply  that,  after  the  liability  of  Horville  was  fixed  by  proof  of 
demand  and  notice,  then  he  could  show  that,  as  between  himself 
and  Faulkner,  the  latter  was  the  principal  debtor,  and  himself  only 
the  surety,  the  law  implied  that  to  be  the  relation  of  the  parties,  and 
no  testimony  was  necessary  to  change  this  implied  relation.  While 
it  may  not  be  correct  to  say  that  tjie.  contract  of  indorsement  is  merely 
one  of  suretyship,  for  "one  who  is  technically  a  surety  on  promissory 
paper  is  generally  an  original  promisor,  and  primarily  liable,  which 
an  indorser  never  is,"  yet  the  relation  of  indebtedness  of  the  maker 
and  indorser  of  a  note  to  the  holder  is  prima  facie  that  of  principal 
and  surety.  Whatever  releases  the  maker  discharges  the  indorser. 
Any  new  contract  with  the  maker  upon  valid  consideration,  which 
changes  the  nature  and  extent  of  his  liability,  releases  the  indorser. 
In  Byles  on  Bills  (marginal  page  190)  it  is  said  that  "the  acceptor  is 
the  principal  debtor,  and  all  the  other  parties  are  sureties  for  bim, 
liable  only  on  his  default.  But  though  the  other  parties  are,  in  re- 
spect to  the  acceptor,  sureties  only,  they  are  not,  a«  between  themselves, 
merely  co-sureties,  but  each  prior  party  is  a  principal  in  respect  of 
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each  snbseqnent  party."  And,  again,  on  the  snoceeding  page:  "As 
the  acceptor  is  at  law  in  all  oases  the  principal  debtor  on  a  bill,  so  the 
maker  is  at  law  the  principal  debtor  on  a  note,  tbongh  it  be  given  by 
the  maker  to  the  payee  without  consideration,  and  the  holder  take  it 
with  notice  of  absence  of  consideration.  The  indorsers  of  a  note 
severally  stand  as  principals  or  sureties  in  the  same  situation  as  the 
indorsers  of  a  bill."  So  that  the  relation  which,  by  implication  of  law 
from  the  note  itself,  Horville  sustained  to  this  indebtedness, 
*443  was  precisely  that  which  he  claimed  the  *right  to  show  to  the 
court  by  parol  testimony.  The  ruling  of  the  court,  therefore, 
whether  correct  or  not,  was  in  his  favor,  and  he  has  no  grounds  of 
complaint  therefor  in  this  court. 

After  this  ruling  of  the  court,  Horville  asked  leave  to  amend  his 
answer  so  as  to  allege  that  he  signed  his  name  on  the  back  of  the 
note  under  the  impression  that  the  note  was  payable  to  the  order  of 
the  plaintiff,  and  not,  as  was  the  fact,  to  the  order  of  himself.  No 
showing  was  made  npon  this  application,  and  we  cannot  see  that  the 
court  abused  its  discretion  in  denying  it.  A  good  deal  of  testimony 
was  admitted  as  to  the  circumstances  attending  the  execution  of  this 
note,  and  as  to  its  consideration.  Upon  that  testimony,  and  inde- 
pendent of  the  instrument  itself,  it  may  be  doubtful  whether  either 
party  coald  properly  be  said  to  be  the  security  of  the  other.  This 
note  was  given  in  renewal  of  a  prior  note,  and  there  appear  to  have 
been  several  renewals.  The  note  first  given  was  by  Gabriel  Dress - 
back  as  maker,  and  Horville  as  security.  The  consideration  of  this 
was  a  loan  from  plaintiff  to  Dressback.  The  sole  consideration  for 
each  succeeding  note  was  the  preceding.  Intermediate  the  first  and 
the  last,  Dressback  died,  and  Faulkner  was  appointed  his  executor. 
Faulkner  signed  this  note,  describing  himself  as  executor^  and  evi- 
dently supposing  he  was  simply  binding  the  estate,  but  really  render- 
ing  himself  personally  liable.  Was  either  Faulkner  or  Horville  then 
in  fact  the  surety  of  the  other,  or  were  they  both  simply  co-sureties 
for  an  unnamed  principal,  the  estate  of  Gabriel  Dressback?  We 
forbear  pursuing  this  inquiry  further,  for  Faulkner  is  interested  in 
the  question,  and  should  properly  be  brought  before  the  court  before 
it  is  determined. 

The  judgment  of  the  district  court  will  be  affirmed* 

(AU  the  justices  conourring.) 
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*443    *H.  D.  Shepabd  and  another  v.  M.  B.  Haas  and  another. 

January  Termi  1875. 

1.  Evidenoe:  Contemporaneous  Parol  Agreement.    Where  a  written 

agreement  is  obscare  and  uncertain,  and  clearly  does  not  cover  all  the 
points  which  would  ordinarily  be  settled  between  parties  in  an  arrange- 
ment concerning  the  subject-matter  of  such  agreement,  it  is  error  to  re- 
fuse to  permit  inquiry  as  to  whether  there  was  or  was  not  some  inde- 
pendent contemporaneous  parol  agreement  concerning  it.' 

2.  Error:  Sufficient  Assignment  of.    An  assignment  of  error  in  these 

words:  *'That  the  court  erred  in  ruling  out  the  evidence  offered  by  A. 
B.,  [the  plaintiff  in  error,]  on  the  trial  of  said  action,  to  which  said  A. 
B.  at  the  time  excepted," — ^is  sufficient. 

Error  from  Osage  district  court. 

Action  by  M.  B.  Haas  and  H.  B.  Haas,  as  partners,  against  Shep- 
ard  &  Playford,  as  partners.  Trial  at  the  November  term,  1873. 
Verdict  and  judgment  in  favor  of  plaintiffs,  and  Shepard  &  Playford 
bring  the  case  here. 

James  Rogers,  for  plaintiffs  in  error. 

It  was  not  irrelevant  and  ineompetent  te  introduce  verbal  testimony 
to  show  what  the  contract  between  Haas  &  Go.  and  Wheat  was  rela- 
tive to  the  purchase  of  the  note  and  mortgage;  that  the  papers  called 
a  "contract"  are  so  vague,  indefinite,  and  uncertain,  of  themselves, 
that  they  are  meaningless  without  explanation;  and  that  the  conrt 
should  have  allowed  them  to  be  explained.  The  papers,  of  them- 
selves,  are  only  receipts ;  but  they  refer  to  an  agreement  wbieh  may 
be  conditional,  or  positive,  or  both,  and  which  plaintiffs  in  error  had 
a  right  to  prove  in  support  of  their  set-off. 

Ellis  Lewis,  for  defendants  in  error. 

The  petition  in  error  only  assigns  as  error  '"that  the  said  court, 
*444  in  ruling  out  the  evidence  offered  by  the  said  H.  D.  *3.  and 
J.  J.  P.,  on  the  trial  of  the  said  action,  to  which  they  at  the 
time  excepted."  This  is  not  a  good  assignment  under  the  statute. 
Civil  Code,  §  544.  The  assignment  of  errors  relied  upon  must  be 
specific.  Wright  v.  Potter,  38  Ind.  61 ;  Waggoner  v.  Liston,  37  Ind. 
367;  Jolly  v.  Terre  Haute  Drawbridge  Co.,  9  Ind.  419. 

Wheat  and  Haas  &  Co.  had  entered  into  a  ivritten  contraeff  in  ref- 
erence to  a  particular  matter,  and  whatever  rights  Wheat  had  ac- 
quired under  that  written  contract  with  Haas  &  Co.  he  might  assign, 
and  nothing  more;  and  the  court  did  nothing  but  "exclude  parol  evi- 
dence tending  to  vary  a  written  contract."  Such  evidence  can  be 
given  to  explain  a  written  contract,  and  Wheat  was  allowed  to  do 

*86C  Babcock  v.  Deford,  ante,  *408,  and  note.  •A  contract,  which  ib  not  re- 
quired by  statute  to  be  in  writing,  may  be  partly  expressed  in  writing  and  partly 
in  an  unwritten  understanding  between  the  parties;  and,  if  so,  such  understand' 
ing  may  be  proved  by  parol.    St.  Louis,  L.  &  W.  Ry.  Co.  v.  Maddoz,  18  Kan.  546. 
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this.  A  written  iiiBtnimeiit  may  be  both  a  receipt  and  a  contracL 
Anything  that  needed  explanation  was  explained.  But  when  plain- 
tiffs in  error  offered  to  show  a  contract  d^erent  from  the  writing,  it 
was  properly  excluded. 

BRBwsft,  J.  Defendants  in  error  brought  an  action  on  an  account 
for  merchandise  sold  and  delivered  to  plaintiffs  in  error.  The  cor- 
rectness of  this  account  was  not  disputed,  but  plaintiffs  in  error 
claimed  an  offset  as  follows:  *  They  alleged,  in  substance,  that  Haas 
&  Co.  (the  defendants  in  error)  sold,  and  agreed  to  assign,  to  one 
Joseph  Wheat  a  note  and  mortgage  of  the  value  of  $351.26 ;  that 
the  money  paid  by  Wheat  therefor  was  the  money  of  H.  D.  Shepard 
&  Co.,  and  that  all  claims  for  the  money  and  the  note  and  mortgage 
were  assigned  to  plaintiffs  in  error,  and  that  defendants  in  error  re* 
fused  to  return  the  money,  or  assign  the  note  and  mortgage.  Upon 
the  trial  it  appeared  that  these  papers  were  executed  at  the  time  of 
the  negotiations  between  Haas  &  Go.  and  Wheat : 

''BiTRLiNOAins,  August  18,  1872. 

"Bec'd  of  Joseph  Wheat  one  draft  at  sight,  dated  August  13, 1872, 
for  $200,  on  Messrs.  Gregory,  Strader  &  Co.,  Kansas  City,  Mo.,  which, 
if  said  draft  of  $200  is  paid  and  promptly  honored,  and  be  placed  to 
the  credit  of  Joseph  Wheat,  in  full  of  the  account  of  Craig  &  Wheat. 

"Haas  &  Co. 
** Otherwise  this  receipt  to  be  of  no  effect,  and  void. 
*445     ***  Which,  if  said  property  is  foreclosed,  to  be  bought  by  Haas 
&  Co.,  and  make  a  deed  to  Joseph  Wheat. 
"^ August  28,  1872.  Haas  &  Co. 

"The  expense  to  be  paid  of  foreclosing  and  costs  by  Jos.  Wheat.*' 
Upon  the  presentation  of  these  papers  (for  they  are  spoken  of  as 
two  exhibits)  the  court  ruled  out  all  evidence  tending  to  show  any 
agreement  between  the  parties  other  than  as  therein  expressed,  and 
this  is  the  alleged  error.  The  direct  question  was  asked  the  witness 
Wheat  whether  there  was  any  other  and  further  agreement  between 
Haas  k  Co.  and  himself  than  is  expressed  in  these  writings;  but  the 
court  sustained  an  objection  to  the  question.  It  appeared  from  the 
evidence  that  the  property  referred  to  in  the  exhibits  was  a  mortgage 
on  some  property  in  Newton,  Kansas.  The  witness  Wheat  testified 
that  the  last  clause  in  the  second  exhibit  referred  to  the  costs  of  fore- 
closing this  mortgage.  He  was  also  asked  at  whose  option  this  mort- 
gage was  to  be  foreclosed,  and  whether  the  mortgage  was  to  be  fore- 
closed without  his  request,  and  whether  Haas  &  Co.  were  to  do  any- 
thing in  case  there  was  no  foreclosure.  All  these  questions  were  ob- 
jected to,  and  the  objections  sustained.  In  these  rulings  we  think 
the  court  erred.  Doubtless  these  exhibits  are  something  more  than 
receipts.  They  are,  in  some  parts  at  least,  evidently  contracts,  and 
thns  within  the  rule  which  forbids  parol  testimony  to  vary  or  contra. 
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diet  written  agreements.  But  the  existence  of  a  written  contract  does 
not  always  exclude  the  possibility  of  a  contemporaneous  parol  iEtgree* 
ment  bearing  upon  the  same  general  subject-matter,  yet  referring  to 
some  point  or  phrase  of  it  not  expressed  in  the  writing.  And  this 
written  agreement,  obscure  and  uncertain  as  it  is,  evidently  does  not 
reach  to  all  the  matters  of  ordinary  consideration  in  a  transaction 
like  the  one  at  bar.  Without  noticing  others,  it  is  enough  to  refer  to 
the  question  at  whose  option  the  foreclosure  was  to  be  had.  Upon 
this  the  written  agreement  is  silent,  and  nothing  can  be  implied  from 
the  language  used  concerning  it;  yet  it  was  a  proper  matter  of  agree- 
ment, and  one  ordinarily  determined  in  such  an  agreement. 
*446  But  whatever  were  *the  facts  of  the  case,  it  is  possible  that 
there  was  some  contemporaneous  parol  agreement,  not  con- 
tradicting nor  varying  the  written,  and  yet  having  some  bearing  upon 
the  matters  in  issue.  The  'court  refused  to  let  the  witness  testify 
whether  there  was  or  not,  and  in  this  erred.  It  is  true  that  the  first 
part  of  the  exhibits  speaks  of  the  receipt  of  the  $300  as  in  fall  pay- 
ment of  an  account ;  but  it  is  also  evident,  from  the  remaining  por- 
tion, that  either  in  consequence  or  as  a  part  consideration  of  the  pay- 
ment the  witness  Wheat  had  some  rights  in  a  note  and  mortgage  in 
the  possessioi;  of  Haas  &  Co.  What  the  extent  of  those  rights  was, 
is,  from  the  papers,  doubtful.  Perhaps  it  would  have  been  made 
clearer  if  the  rejected  testimony  had  been  admitted. 

But  it  is  insisted  by  counsel  for  defendant  in  error  that  the  assign- 
ment of  error  is  insufficient.  The  assignment  is  "that  the  said  court 
erred  in  ruling  out  the  evidence  offered  by  the  said  H.  D.  Shepard 
and  J.  J.  Playford,  on  the  trial  of  said  action,  to  which  they  at  the 
time  excepted."  And  it  is  objected  that  it  does  not  specify  the  par- 
ticular evidence  whose  rejection  is  assigned  for  error.  Notwithstand- 
ing the  authorities  cited  from  Indiana  by  the  learned  counsel,  it  seems 
but  a  necessary  deduction  from  questions  already  decided  in  this 
court  to  hold  the  assignment  sufficient.  Da  Lee  v.  Blackburn,  11 
Kan.  *190. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  case  re- 
manded for  a  new  trial. 

(All  the  justices  concurring.) 
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F.  W.  Nbitzhl  v.  Gtty  of  Conoobdu. 
January  Term,  1875. 

1.  Appeal:  Criminal  Action:   Municipal  Corporation:  FroBOcntions 

under  City  Ordinanoes:  Appeal.    Aprosecutionin  a  municipal  court 

under  a  city  ordinance  for  a  matter  which  is  penal  by  the  laws  of  the 

state,  or  made  penal  because  of  its  supposed  evil  consequences  to  society, 

is  acrimina]  action;  and  if  after  an  appeal  to  the  district  court,  and  a 

H47    Judgment  therein,  it  is  sought  *to  bring  the  case  to  this  court  for  re* 

view,  it  can  be  done  only  by  appeal*  and  not  by  proceeding  in  error.^ 

2. .  Whether  the  rule  would  be  diflferent  if  the  prosecution  was  sim- 
ply to  enforce  a  private  right  of  the  city  is  a  question  left  open  for  further 
consideration. 

ErTOr  from  Cloud  district  court. 

At  the  August  term,  1873,  of  the  district  court,  Neitzel  was  con- 
victed of  ''selling,  and  consenting  to  be  sold,  bartered,  and  drank  upon 
premises  occupied  by  him,  in  the  city  of  Concordia,  fermented,  vinous, 
and  distilled  liquors,  by  the  glans,  without  having  obtained  a  license 
from  said  city,  and  contrary  to  the  ordinance  of  the  city  of  Concordia 
in  such  case  made  and  provided."  The  action  was  commenced  in  the 
police  court  in  the  name  of  the  city  of  Concordia  as  plaintiff.  Neitzel 
brings  the  case  to  this  court  by  ''petition  in  error,"  and  the  city  moves 
to  dismiss  such  petition. 

C.  K.  Wells  and  P.  W.  Sturgis,  in  suf^rt  of  the  motion. 

L.  J.  CranSf  for  plaintiff  in  error,  contra. 

Brewbr,  J.  Neitzel  was  convicted  in  the  police  court  of  the  city  of 
Concordia  upon  a  charge  of  selling  liquors  without  a  license,  and  fined 
one  dollar.  He  appealed  to  the  district  court,  where  he  was  again 
found  guilty,  and  sentenced  to  pay  a  like  fine.  This  judgment  he 
seeks  to  reverse  in  this  court,  and  he  has  brought  it  here  by  case 
made  and  petition  in  error;  and  the  first  point  made  is  that  this  is  a 
criminal  case,  and  can  be  brought  to  this  court  only  by  appeal,  and 
by  notice  to  the  clerk  and  attorney.  No  notice  appears  in  the  record ; 
and  it  is  well  settled  that  notice  to  the  clerk  is  essential  to  perfect  the 
removal  of  a  criminal  case  to  this  court  for  review.  State  v.  King,  1 
Kan.  *466 ;  Ciarr  v.  State,  Id.  *331;  State  v.  Brandon,  6  Kan.  ♦243; 
State  V.  Baird,  9  Kan.  *60;  State  v.  Boyle,  10  Kan.  *113.     The  only 

question,  then,  is  whether  a  prosecution  for  selling  liquor 
♦448    ^without  a  license  from  a  city,  commenced  in  the  municipal 

court  of  such  city,  is  a  criminal  action.  The  sale  of  liquors 
without  license  is  by  statute  a  criminal  offense;  and,  when  the  prose- 
cution is  for  a  violation  of  the  state  law,  it  is  unquestionably  a  criminal 
action.     Dram-shop  Act,  (Gen.  St.  400,)  §  3 ;  State  v.  Volmer,  6  Kan. 

'See  Olathe  v.  Adams,  15  Kan.  894;  Salina  v.  Seitz,  16  Kan.  146;  Burlington  v. 
James.  17  Kan.  222;  State  v.  Ashmore,  19  Kan.  545;  West  v.  CdluxnbuB,  W  Kan. 
B34;  Mariner  v.  Mackey,  25  Kan.  671;  In  re  Rolfs,  80  Kan.  761;  8.  0. 1  Pro.  Rep. 
528. 
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state  two  distinct  and  separate  causes  of  action :  the  first  for  a  re- 
covery of  a  money  judgment  apon  the  promissory  note  set 
*451  forth  in  the  petition,  and  the  second  to  avail  *himself  of  the 
contract  and  bargain  verbally  made  in  reference  to  placing 
the  contracts  in  escrow.  He  relies  upon  the  note  as  the  first  cause 
of  action,  evidenced  by  writing;  and  for  the  second  he  relies  upon  the 
verbal  contract  made  at  the  time  the  railroad  contracts  were  placed 
in  the  hands  of  Playter.  He  separately  states  and  numbers  each. 
He  demands  a  separate  judgment  in  each:  the  first  an  ordinary 
money  judgment  upon  a  promissory  note;  the  second  a  judgment  or 
decree  as  in  actions  to  foreclose  a  mortgage.  But  this  is  error.  There 
was  no  mortgage;  hence  only  one  cause  of  action;  and  the  court,  on 
motion  of  plaintiff  in  error,  should  have  stricken  out  the  second  count, 
so  called,  as.  surplusage. 

The  record  contains  all  the  evidence,  and  also  a  speoial  finding  of 
the  facts  by  the  court.  Let  us  summarize  these  facts :  One  Eerch- 
ner  owned  the  several  railroad  land  contracts  set  forth  in  the  record* 
These  contracts  he  sells  and  assigns  to  Curtis  for  the  sum  of  $450. 
Curtis  pays  $200  cash,  and  executes  and  delivers  his  promissory  note 
to  Eerchner  for  the  $250  remaining  unpaid.  Curtis,  to  secure  this 
note,  talked  of  executing  a  mortgage  on  the  land  mentioned  in  these 
contracts,  but  desired  to  avoid  the  expense  of  the  mortgage.  The 
parties  were  then  informed  that  this  expense  could  be  avoided  by  a 
delivery  and  placing  in  escrow  these  several  railroad  contracts;  that 
this  would  constitute  a  mortgage.  The  contracts  are  so  delivered,  and 
with  an  agreement  that  if  Curtis  paid  the  note  when  due  he  should 
receive  the  contracts,  otherwise  they  were  to  be  delivered  to  Eerob- 
ner.  The  petition  alleges  a  forfeiture,  and  there  seems  some  dispute 
about  it  as  to  whether,  upon  failure  to  pay  the  note,  there  was  to  be 
a  forfeiture,  or  cancellation  of  the  assignment  to  Curtis.  But  the 
court  settles  this  question  by  simply  finding  that  the  contracts  were 
placed  in  the  hands  of  Playter  as  security  for  the  payment  of  the 
note,  and  to  be  delivered  to  Eerchner  on  Curtis'  failure.  Eerchner 
transfers  the  Curtis  note  to  Buckley,  with  his  supposed  "lien"  on  said 
contracts  as  security.  Now,  these  railroad  contracts  are  not  title 
papers  to  this  land.  They  convey  no  interest  in  the  realty. 
M52  They  are  bare  and  *naked  promises  to  seU  in  the  future, — ^not 
a  present  sale.  The  contracts  pass  no  Htle, — no  estate.  So 
the  conditional  transfer  by  Eerchner  of  these  contracts  to  Curtis 
passed  no  title,  estate,  or  interest  in  the  land  to  Curtis,  and  consti- 
tuted no  '* mortgage"  security  for  Curtis'  note,  eithiar  in  the  hands  of 
Eerchner  or  Buckley.  The  idea  of  calling  these  railroad  contracts 
title  papers,  and  depositing  them  in  escrow,  and  foreclosing  as  an 
equitable  mortgage  on  real  estate,  would  deserve,  it  seems  to  me,  to 
be  treated  by  courts  and  lawyers  with  ridicule.  The  so-called  second 
cause  of  action,  then,  performs  no  office  whatever.  It  asks  to  fore- 
close nothing.     Then,  if  these  contracts  gave  no  interest  in  the  land, 
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how  stands  the  case?  The  oontraota  were  by  Flayter  turned  over  to 
Backley,  Eerchner's  assignee.  This  changed  no  right.  Buckley  held 
Cartis'  note,  and  he  held  these  contracts  as  "collateral  secarity  for 
what  they  were  worth, ** — rather  precarious  secarity.  But  Buckley 
undoubtedly  had  a  clear  right  to  the  possession  of  these  contracts, 
and  the  court  would  have  had  the  right  to  order  and  direct  a  sale  of 
them,  subject  to  all  the  rights  of  the  railroad  company.  The  only 
difficult  question  in  the  whole  case  arises  on  his  security,  and  his 
remedy  thereon.  If  it  was  goods  and  chattels,  there  is  no  doubt 
about  his  right  to  sell  for  payment  of  the  debt.  If  it  was  real  estate, 
the  right  is  equally  clear.  On  these  two  propositions  there  can  be 
no  doubt.  If  the  contracts  appeared  to  be  utterly  valueless,  then  of 
course  no  order  would  be  made.  But  they  have  been  treated  by  the 
parties  to  this  transaction  as  of  the  value  of  $450.  The  judgment 
should  have  been  for  the  face  of  the  note  and  interest,  and  an  order 
directing  the  sale  of  these  contracts  in  the  same  manner  as  personalty 
is  sold  on  execution,  and  the  proceeds  applied  first  to  payment  of  the- 
eosts  of  suit,  and  next  to  Buckley's  debt  and  interest,  and  the  over- 
plus, if  any,  paid  to  Curtis,  and,  if  contracts  failed  to  bring  amount  of 
Buckley's  claim  and  eosts,  then  judgment  for  balance  against  Curtis. 
Another  error  which  we  think  Curtis  justly  complained  of  is  the 
*453  allowance  of  notarial  protest  costs  and  damages.  The  ^nota* 
rial  protest  is  void,  because  there  was  no  notice  served  under  it. 
There  is  no  evidence  in  this  record  showing  any  notice  served,  or  that 
one  was  ever  even  made  out.  We  have  a  statute  making  a  proper 
notarial  protest  evidence  of  demand  and  refusal.  But  demand  and 
refusal  is  one  thing,  and  the  service  of  notice  another  and  very  dif- 
ferent thing;  and  the  interpolation  of  a  statement  in  this  protest 
that  notices  were  left  in  some  post-office  proves  nothing.  It  is  not 
evidence  of  any  fact  except  as  made  so  by  the  statute,  and  the  statute 
does  not  make  it  evidence  of  notices,  or  of  the  service  thereof,  and 
the  court  does  not  find  any  such  notice,  yet  renders  judgment  for  6  per 
cent,  damages. 

Playter  dt  Punel,  for  defendant  in  error. 

Curtis  knew  that  the  title  papers  had  been  conditionally  delivered 
to  Playter  from  him,  (Curtis,)  and  that  the  delivery  would  become 
absolute  at  any  time  on  payment  of  the  purchase  money.  It  is  not  de- 
nied that  Eerchner  owned  the  equitable  title  to  the  said  land.  It  is 
not  denied  that  he  sold  the  same  to  Curtis.  It  is  not  denied  that 
Cartis,  at  the  time  this  action  was  brought,  was  in  possession  of  said 
land.  It  was  not  claimed  that  Curtis  had  sold  the  said  land  to  any 
pcTBOtt.  Therefore  this  judgment  and  order  could  not  interfere  with 
the  rights  or  equities  of  any  third  person.  It  wtts  purely  a  question 
between  the  grantee  and  the  assignee  of  the  grantor.  Buckley  was  a 
bona  fide  holder  of  the  said  note  given  by  Curtis  for  the  purchase 
money.  The  grantor  and  grantee  expressly  stipulated  that  this  pur- 
chase money  should  be  a  lien  on  this  land.  Courts  always  carry 
oat  the  intention  of  the  parties  k>  a  contract  where  it  can  be  done. 


348  KANSAS  REPORTS. 

The  jadgment  and  order  works  no  damage  to  Curtis.     It  is  simply 
the  result  of  his  agreement. 

W.  C.  Wehhy  also  for  defendant  in  error. 

The  value  of  Kerchner*s  title,  under  his  contract,  is  not  a  question 
before  the  court.  Eerchner  and  Curtis  regarded  it  as  valuable, 
*454  and  negotiated  accordingly.  Afterwards  Kerohner  *and  Buck- 
ley regarded  it  as  valuable,  notwithstanding  the"  rights  and 
equities  of  Curtis  under  the  assignment  to  him,  and  they  negotiated 
with  that  understanding.  Kerchner  is  not  interested  in  the  contest 
between  Curtis  and  Buckley.  Curtis  does  not  appei(r  (from  brief  of 
plaintiff  in  error)  to  object  to  the  judgment  inpertonamj  and  his  coun- 
sel does  not  seem  to  claim  that  Curtis  can  have  the  full  benefit  of  the 
assignment  to  him  until  he  pays  the  $250,  (for  which  said  personal 
judgment  was  rendered;)  but  he  complains  of  the  decree  of  the  coort 
by  which  his  interest  as  assignee  is  held  as  security  for  the  payment 
of  said  debt.  There  was  no  error  in  the  decree.  Curtis  acquired 
Kerchner's  right  and  title,  subject  to  the  payment  of  the  $250  note,  in 
like  manner  as  if  Kerchner  (having  title)  had  sold  by  title  bond ;  and 
the  assignment,  being  deposited  in  escrow,  had  the  same  effect  as  a 
title-bond,  where  the  equitable  title  passes  to  the  vendee,  (Curtis,)  and 
the  legal  title  is  retained  in  the  vendor  (Kerchner)  as  security  for  the 
payment  of  the  unpaid  purchase  money.  The  vendor  (Kerchner) 
thus  holding  the  title,  (that  which  the  parties  have  between  themselves 
acted  upon  and  treated  as  title,)  he  sells  that  title  to  Buckley,  and  of 
course  could  sell  only  such  rights  and  interests  as  remained  in  him. 
One  of  these  rights  was  io  foreclose  the  equities  of  Curtis  it  Curtis  did 
not  pay  the  note.  Such  foreclosure  is  in  the  nature  of  a  mortgage 
foreclosure,  requiring  that  the  amount  of  the  debt  shall  be  ascertained, 
followed  by  a  decree  that  if  said  debt  is  not  paid,  etc.,  the  interest  of 
the  debtor  (Curtis)  in  the  land  shall  be  sold.  Such  is  legally  this  case. 
Curtis  has  no  cause  for  complaint. 

Valentine,  J.  This  was  an  action  on  a  promissory  note,  and  to 
foreclose  a  certain  supposed  equitable  lien  on  certain  real  estate. 
The  principal  question  involved  in  the  case  is  whether  any  such  lien 
has  any  actual  existence.  Some  other  questions,  however,  are  sug- 
gested by  counsel,  which  we  shall  also  consider. 
*455  1.  Upon  the  point  made  by  counsel  for  plaintiff  in  error  *(de- 
fendant  below)  that  there  were  two  causes  of  action  attempted 
to  be  stated  in  the  petition  of  the  plaintiff  below,  while  only  one  vras 
in  fact  stated,  and  that  the  court  below  erred  in  overraling  a  motion 
of  the  plaintiff  in  error  to  strike  out  the  second  supposed  caase  of 
action,  and  also  eAred  in  overruling  a  demurrer  of  the  plaintiff  in 
error  to  said  second  count,  see  Andrews  v.  Alcorn,  13  Kan.  *351.  That 
case  was  a  much  stronger  case  for  reversal  upon  sach  a  point  than 
this,  but  still  we  held  in  that  case,  as  we  must  hold  in  this,  that  no 
substantial  error  was  committed  by  the  court  below. 

2.  The  main  question  in  the  case  is,  do  the  facts  of  this  case  con- 
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stitate  aft  equitable  lien  upon  said  real  estate  ?  The  facts  are  sub- 
stantially as  follows :  The  Missonri  Biver,  Fort  Scott  <b  Gulf  Bail- 
road  Company  sold  a  certain  piece  of  land  to  Benjamin  Eerchner. 
The  purchase  money  was  not  all  paid  down,  and  no  deed  of  convey* 
ance  was  execated,  but  the  parties  reduced  to  writing  the  nature  and 
character  of  their  transaction.  Both  parties  signed  said  writing  and 
the  instrament  embodying  the  same  was  then  placed  in  the  posses- 
sion of  said  Eerchner.  The  instrument  provided  for  Eerchner  tak* 
ing  possession  of  the  land,  cultivating  it,  making  improvements 
thereon,  paying  the  deferred  payments  for  the  land,  and  the  com- 
pany making  a  deed  of  conveyance  to  him  or  his  assignee.  After- 
wards Eerchner  sold  said  land  to  Leander  Curtis,  plaintiff  in  error, 
received  a  portion  of  the  purchase  money  dowB,  and  took  a  promis* 
scry  note  for  the  balance.  Eerchner  himself,  having  no  deed  for 
the  land,  merely  assigned  his  contract  with  the  railroad  company  to 
Curtis.  It  was  suggested  that  Eerchner  should  take  a  mortgage  on 
the  land  from  Curtis  to  secure  the  payment  of  said  promissory  note, 
bat  the  parties  in  lieu  thereof  finally  agreed  to  deposit  said  written 
iustrument  which  Eerchner  had  received  from  the  railroad  company 
with  a  third  person,  to  be  held  by  such  third  person  until  Curtis 
should  pay  said  promissory  note,  and  then  to  be  delivered  (with  the 
assignment  thereon)  to  Curtis.  The  parties  understood  that  said 
written  instrument  was  to  be  held  by  said  third  person  as  a 
*456  security  for  the  pay*ment  of  said  promissory  note,  and  to  an* 
swer  the  purposes  of  a  mortgage.  Afterwards  Eerchner  sold 
and  assigned  said  promissory  note  to  Bobert  B.  Buckley,  defendant 
m  error.  This  note  was  not  paid  at  maturity,  was  protested,  etc., 
aud  then  Buckley  commenced  this  action  against  both  Eerchner  and 
Curtis,  asking  for  a  judgment  on  the  note  for  the  amount  thereof, 
with  interest,  protest  fees,  and  damages,  and  also  asked  to  have  said 
land  sold  to  satisfy  said  judgment.  Eerchner  was  not  served  with 
Bommons,  and  the  trial  proceeded  against  Curtis  alone.  Judgment 
was  rendered  by  the  court  below  against  Curtis,  as  asked  for  by  Buck- 
ley, and  Curtis  now  asks  to  have  that  portion  of  the  judgment  reversed 
which  ordered  the  land  to  be  sold,  and  which  gave  to  Buckley  protest 
fees  and  damages. 

It  seems  to  be  admitted  that  the  railroad  company  had  a  good  title 
to  said  land  at  the  time  they  sold  it  to  Eerchner;  but  it  is  claimed 
by  the  plaintiff  in  error  that  neither  Eerchner  nor  Curtis  ever  had  any 
title,  legal  or  equitable.  Whether  either  of  them  ever  had  any  such 
title  or  not,  we  do  not  think  it  is  necessary  now  to  decide.  Eerchner 
bad  a  legal  and  valid  contract  with  the  railroad  company  whereby  he 
<^onld  obtain  title,  both  legal  and  equitable,  merely  by  fulfilling  his 
<iontract.  When  he  complied  with  all  the  conditions  of  said  contract, 
be  would  surely  have  the  equitable  title;  and,  having  the  equitable 
title,  he  could  surely  compel  the  railroad  company  to  convey  to  him 
the  legal  title.     Whatever  Eerchner's  interest  in  the  land  may  have 
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been,  he  had  the  power,  at  his  own  option,  to  obtain  a  complete  and 
abHoIate  title.  This  interest  he  transferred  to  Curtis,  reserving  merely 
a  lien  thereon  for  the  payment  of  said  promissory  note.  This  lien, 
of  course,  does  not  amount  in  law  to  any  estate  or  title,  either  legal 
or  equitable;  for  even  a  mortgage  in  this  state  does  not  amount  to 
any  estate  or  title,  either  legal  or  equitable,  (Chick  v.  Willetts,  2  Kan. 
*385 ;)  and  an  equitable  lien  of  this  kind  is  probably  of  no  higher 
character  than  a  mortgage.     It  is  claimed  by  counsel  for  plaintiff  in 

error,  substantially,  that  an  equitable  lien  on  real  estate, 
*457     where  it  has  *any  real  existence,  is  an  interest  in  land,  and 

cannot  be  created  merely  by  parol;  that  the  statute  of  frauds 
(Gen.  St.  505,  §  5)  prohibits  such  a  thing.  All  of  this  we  agree  to; 
but  still  the  statute  of  frauds  does  not  attempt  to  prohibit  the  creation 
of  equitable  liens  by  operation  of  law,  nor  does  any  other  statute. 
Stevens  v.  Chadwick,  10  Kan.  *406.  Such  a  lien  should,  of  course, 
be  in  accordance  with  the  contract  and  understanding  of  the  parties 
affected  by  it,  but  still  it  may  sometimes  result,  by  operation  of  law, 
from  the  transactions  of  the  parties,  almost  wholly  independent  of 
the  contract  that  may  be  made  between  them.  It  results,  however, 
from  the  whole  transaction,  including  all  the  contracts,  agreements, 
and  understandings  of  the  parties,  parol  or  otherwise.  The  lien  in 
the  present  case  was  not  created  merely  by  parol.  It  resulted,  by 
operation  of  law,  from  the  whole  transaction  between  the  parties. 
It  can  hardly  be  said,  however,  to  have  been  created  at  all  when 
Kerchner  sold  bis  interest  in  the  land  to  Curtis.  It  was  more  prop- 
erly reserved  by  Kerchner  at  that  time  as  a  part  of  the  interest  which 
he  already  had. 

3.  The  evidence  shows  that  the  note  was  protested  for  non-pay- 
ment by  authority  of  Buckley,  the  owner  thereof.  This  was  suffi- 
cient. But  the  evidence  does  not  show  that  any  notice  of  the  demand 
of  payment,  or  the  failure  to  pay,  was  ever  given  to  Kerchner,  the 
indorser  of  the  note.  Indeed,  there  was  no  legal  evidence  even  tend- 
ing to  prove  this,  offered  to  be  introduced.  While  the  statute  pro- 
vides that  ''a  notarial  protest  shall  be  evidence  of  a  demand  and  re- 
fusal to  pay  a  bond,  promissory  note,  or  bill  of  exchange,  at  the  time 
and  in  the  manner  stated  in  such  protest,  ufltil  the  contrary  is  shown," 
(Gen.  St.  117,  §  18,)  yet  no  statute  provides  that  such  protest  shall 
be  any  evidence  that  the  indorser  ever  received  any  notice  of  such 
demand  and  refusal.  And,  in  the  absence  of  such  a  statute,  no  mere 
statement  of  the  notary,  in  his  notarial  protest,  that  he  gave  the  re- 
quired notice,  can  be  any  evidence  of  such  fact,  or,  indeed,  of  any 

fact  material  to  the  case.  And  where  no  such  notice  has  been 
*458    given,  and  the  indorser,  through  want  of  such  *notice,  has  not 

been  made  liable  on  the  note,  no  protest  damages  can  be  al- 
lowed. Noyes  v.  White,  9  Kan.  *640«  The  court  below,  in  this  case, 
allowed  protest  damages,  and  for  this  error  the  judgment  must  be  re- 
versed and  new  trial  ordered,  unless  the  plaintiff  below  will  remit  the 
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protest  damages.    If  the  plaintiff  below  shall  remit  protest  damages^ 
then  the  judgment  will  be  affirmed. 

The  eosts  of  this  court  will  be  equally  divided  between  the  parties. 

(All  the  justices  concurring*} 


Maat  Y*  Sandbbsok  and  others  v.  Javbs  Stbutbb  and  others. 

January  Term,  1875. 

Fraud:  Voluntary  Conveyanoes:  When  Upheld.  Where  G.,  who  holds 
the  title  to  certain  real  estate,  conveys  the  same  to  J.,  and  J.  holds  the 
title  over  four  years,  and  then  conveys  the  same  to  the  wife  of  G.,  and 
G.  was  not  Indebted  at  the  time  these  conveyances  were  executed,  and 
there  was  no  intention  on  the  part  of  any  of  the  parties  to  hinder,  delay, 
or  defraud  any  creditor  of  G.,  prior  or  subsequent,  and  said  conveyances 
were  duly  acknowledged  and  immediately  recorded,  and  some  time  subse- 
quent thereto  G.  contracts  a  debt,  Tield,  that  the  real  estate  thus  conveyed 
is  not  liable  for  said  debt,  although  G.  may  now  be  insolvent,  and  the 
conveyances  may  have  been  voluntary,  and  without  any  consideration.^ 

Error  from  Davis  district  courl;. 

At  the  November  term,  1872,  of  the  district  court  said  court  found 
and  decreed  that  a- certain  deed  of  conveyance  from  Jonathan  Sander- 
son to  Mary  Y.  Sanderson  was  made  without  any  consideration  what- 
ever passing  from  the  said  Mary  Y.  to  the  said  Jonathan ;  that  at  the 
time  of  said  conveyance  the  said  Jonathan  Sanderson  held  said  real 
estate  in  his  name  as  ihh  trustee  of  George  Sanderson ;  that 
*459  said  con*veyance  by  Jonathan  Sanderson  to  said  Mary  Y.  was 
made,  at  the  instance  and  request  of  said  George,  in  fraud,  to 
cover  up  and  conceal  the  same  from  his  creditors,  and  that  said  Mary 
V.  holds  said  real  estate  as  a  naked  trustee!  of  the  said  George  San- 
derson, who  is  the  equitable  owner;  that  said  real  estate  is  subject  to 
the  payment  of  a  certain  judgment  for  $622,  and  interest  and  costd, 
recovered  by  the  plaintiffs  herein,  Streeter  and  Bizer,  against  said 
George  Sanderson  and  Evander  Light;  and  that  unless  the  said  de- 
fendants should  pay  the  said  judgment,  interest,  and  costs  within  ten 
days  from  the  date  of  such  decree,  said  lands  and  tenements  should 
be  sold  to  satisfy  said  judgment.  Defendants  Mary  Y.  and  George 
Sanderson  bring  the  case  here  on  error. 

Case  it  Putnam,  for  plaintiffs  in  error. 

Onr  statute  of  frauds  ^Gen.  St.  504,  §  3)  certainly  is  no  stronger  oi 
niore  unfavorable  to  plamtiffs  in  error  than  the  statute  of  18  EUz.  c. 

^See  Herder  v.  Herder  S8  Ean.  891.  See  the  full  notes  of  cases  on  Yoluntary 
jonveyances,  and  fraudulent  conveyances,  to  State  ▼.  Wallace,  24  N.  W.  Rep. 
olO;  Lewin  v.  Hopping.  8Pac.  Rep.  76;  Knight  y.  Kidder,  1  Atl.  Rep.  148;  Zoeller 
▼.  RUey,  a  N.  B.  Rep.  «92. 


362  .     KANSAS  B£POBTS. 

5,  wbieh  declares  "idl  gifts,  conveyanoes.  and  alitoations  of  reel  ct 
personal  estate  whereby  creditors  may  be  delayed  or  defraaded,  void 
as  against  saoh  creditors/'  And  jadioial  interpretation  has  deter- 
mined  that  creditors  at  the  time  of  the  transaction  are  alone  intended 
by  the  statute.  Beade  v.  Livingston,  3  Johns.  Gh.  481, 492;  Bayard 
V.  Hoffman,  4  Johns.  Gh.  450 ;  Blakeney  v.  Eirkley,  2  Nott  &  McG. 
544;  Ghamberlayne  v.  Temple,  2  Band.  384;  Sexton  v.  Wbeaton, 
8  Wheat.  229.  Before  a  deed  can  be  pronounced  fraudulent  by  the 
court,  where  there  is  a  money  consideration  expressed,  the  jary  must 
find  fraud,  or  at  least  such  facts  as  will  warrant  the  court  in  finding 
fraud.  Bidgeway  v.  Ogden,  4  Wash.  G.  G.  139.  This  conveyance  was 
not  voluntary,  and  Sanderson  was  not  indebted;  and  ''to  bring  a 
conveyance  of  land  within  the  13  Eliz.  c.  5,  it  must  be  voluntary, 
the  grantor  at  the  time  indebted,  and  it  must  be  made  with  intent  to 
hinder,  delay,  and  defraud  creditors  or  others  of  their  pay  and  law- 
ful actions."  Gilmore  v.  North  Amer.  L.  Go.,  Pet.  G.  G.  460.  A  vol- 
untary deed  is  void  only  as  to  antecedent  and  not  as  to  subsequent 
creditors.  Harding  v.  Handy  11  Wheat.  133.  That  such  convey- 
ances are  not  void  as  to  subsequent  creditors,  where  no  intent 
*460  exists  to  defraud  such  creditors,  seems  to  be  admitted  *law ; 
and,  if  not  fraudulent  at  the  time,  no  subsequent  creditors  can 
disturb  the  title.  3  -Washb.  297;  Thacher  v.  Fhinney,  7  Allen,  150; 
Herschfeldt  v.  George,  6  Mich.  466. 

McGlure  d  Humphrey^  for  defendants  in  error. 

A  person  about  to  engage  in  business  cannot,  with  a  view  of  secur- 
ing his  property  for  the  benefit  of  himself  and  family,  in  the  event  of 
losses  occurring  in  such  new  business,  convey  such  property  to  his 
wife  voluntarily.  Such  conveyance  is  void  as  to  subsequent  creditors. 
Case  V.  Phelps,  39  N.  Y.  164;  Stileman  v.  Ashdown,  2  Atk.  481; 
Black  V.  Nease,  37  Pa.  St.  438;  Savage  v.  Murphy,  8  Bosw.  97; 
Vandall  v.  Vandall,  13  Iowa,  247;  Baldwin  v.  Tuttle,  23  Iowa,  66. 
A  conveyance  which  is  fraudulent  as  well  as  voluntary  is  void  as  to 
subsequent  as  well  as  to  existing  creditors.  Gardner  v.  Baker,  25 
Iowa,  343;  Parish  v.  Murphree,  13  How.  92,  99;  Hinde  v.  Longwortb, 
11  Wheat.  199;  Hutchison  v.  KeUy,  1  Bob.  (Va.)  123;  Miller  v. 
Thompson,  3  Port.  196;  1  Story,  Eq.  Jur.  §  356. 

*Yalentine,  J.  In  September,  1872,  James  Streeter  and  Robert 
0.  Bizer  were  the  owners  of  a  certain  judgment  which  they  had  pre- 
viously recovered  against  George  Sanderson  and  Evander  Light. 
This  judgment  they  could  not  collect  in  the  ordinary  way,  or  on  exe- 
cution, on  account  of  the  insolvency  of  Sanderson  &  Light.  So  they, 
therefore,  commenced  this  action  against  Sanderson  &  Light  and 
Mary  Y.  Sanderson  for  the  purpose  of  having  certain  real  estate  (the 
title  to  which  was  in  Mary  Y.  Sanderson)  declared  subject  to  the 
payment  of  said  judgment.  The  court  below  rendered  judgment  in 
favor  of  the  plaintiffs,  and  the  defendants,  as  plaintiffs  in  error,  no^ 
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bring  the  case  to  this  eourt.  The  property  which  the  court  below  or- 
dered to  be  sabjeot  to  the  payment  of  said  jadgment  was  the  undi- 
vided half  of  lots  12,  18,  and  14,  in  block  27,  in  Junction  City.  The 
order  of  the  court  below  was  made  upon  the  ground  that  the  property 
really  belonged  to  George  Sanderson,  and  not  to  .Mary  Y.  Sanderson, 
(his  wife,),  and  that  the  title  to  the  property  was  kept  in  her  name 
merely  for  the  purpose  of  hindering,  delaying,  and  defrauding  cred- 
itors. 
*461  It  appears  from  the  record  that  in  *1866  the  title  to  the  prop- 
erty was  in  fact  in  George  Sanderson;  that  on  Jane  13, 1866, 
he  and  said  Mary  Y.,  his  wife,  conveyed  the  same  for  the  expressed 
consideration  of  $965  to  Jonathan  Sanderson.  The  deed  of  convey- 
ance was  acknowledged  on  the  same  day,  and  was  recorded  on  June 
15,  1866.  The  title  thus  conveyed  remained  in  Jonathan  Sander- 
son for  over  four  years,  when  Jonathan  conveyed  the  same  to  Mary 
Y.  Sanderson  by  two  deeds ;  one  of  which  was  for  the  undivided  half 
of  lots  11,  12,  and  18,  in  said  block  27,  consideration  expressed 
$1,000,  dated  August  11,  1870,  acknowledged  the  same  day,  and  re- 
corded August  26,  1870;  and  the  other  deed  was  for  lot  11  and  the 
ondiyided  half,  of  lot  14,  in  said  block  27,  consideration  expressed 
$1,000,  dated  September  9,  1870,  acknowledged  the  same  day,  and 
recorded  September  10,  1870.  It  does  not  appear  that  at  the  time 
these  deeds  were  executed,  acknowledged,  and  recorded,  George  San- 
derson was  indebted  to  any  person,  or  that  he  even  contemplated  con- 
tracting any  debts.  Nor  has  he  since  contracted,  or  attempted  to 
contract,  any  debts  of  any  considerable  amount  except  the  one  for 
which  said  judgment  was  rendered.  On  May  10, 1871,  George  San- 
derson was  arrested  on  a  charge  of  misappropriating  government 
property.  The  time  when  said  offense  was  supposed  to  have  been 
committed,  is  not  shown  or  stated.  The  charge,  however,  was  tried 
upon  its  merits,  and  Sanderson  was  acquitted.  At  the  time  he  was 
arrested  h*e  promised  one  James  H.  Brown  that  he  would  pay  Brown 
f  500  for  going  on  his  recognizance  as  bail  for  his  appearance  at  the 
next  term  of  court.  Afterwards,  on  December  5,  1871,  Saftiderson 
as  principal,  and  Light  as  surety,  gave  to  Brown  their  promissory 
note  for  $600,  due  January  1, 1872,  the  consideration  therefor  being 
Baid  $500  agreed  to  be  paid  to  Brown  for  going  Sanderson's  bail,  and 
$100  more  for  other  debts  recently  incurred.  This  note  was  trans- 
ferred by  Brown  to  Streeter  and  Bizer,  and  upon  this  note  Streeter 
and  Bizer  recovered  their  said  judgment  against  George  Sanderson 
and  said  Light. 

There  was  direct  and  positive  evidence  in  abundance,  outside 
*462  of  the  several  deeds  of  conveyance,  that  ^said  deeds  from 
George  and  Mary  Y.  Sanderson  to  Jonathan  Sanderson,  and 
from  Jonathan  Sanderson  to  Mary  Y.  Sanderson,  were  made  in  good 
fftith,  and  for  a  sufficient  consideration.  But  suppose  that  they  were 
not  made  in  the  best  of  faith, — suppose  that  they  were  made  without 
V.14K.— 23 
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any  consideration;  that  they  were  purely  volantary, — and  still  we 
cannot  see  how  the  plaintiffs  (Streeter  and  Rizer)  can  question  their 
validity.     The  deeds  were  not  made  to  defraud  them^  nor  in  any  man- 
ner to  delay  or  hinder  the  collection  of  their  claim.     It  cannot  be 
supposed  that  the  parties  to  the  deeds  could  have  had  in  contempla- 
tion, at  the  time  the  deeds  were  made,  the  state  of  thinga  which  aft- 
erwards occurred,  and  out  of  which  the  plaintiffs'  canse  of  action 
arose.     It  cannot  be  supposed  that  the  parties  expected,  when  said 
deeds  were  executed,  that  some  time  in  the  future  George  Sanderson 
would  be  charged  with  the  misappropriation  of  government  property; 
that  Brown  should  afterwards  go  his  bail,  and  that  Sanderson  & 
Light  should  afterwards  give  their  promissory  note  to  Brown  for  $500 
therefor.     It  was  nearly  five  years  after  George  Sanderson  conveyed 
away  his  title  to  said  lots  before  he  was  arrested  on  said  charge;  and 
there  is  no  evidence  in  this  case  that  he  ever  did  misappropriate 
government  property,  or  that  he  was  even  suspected  of  such  a  thing 
until  he  was  arrested  therefor.     Said  deeds  could  not  have  been  exe- 
cuted to  defraud  prior  or  existing  creditors,  for  it  does  not  seem  that 
George  Sanderson  had  any  such  creditors.     And  they  could  not  have 
been  executed  to  defraud  subsequent  creditors,  for  there  is  no  evidence 
that  any  of  the  parties  ever  contemplated  that  Geoi^e  Sanderson 
would  have  any  of  that  kind  of  creditors.     And  the  deeds  were  all, 
immediately  after  their  execution,  put  on  record,  so  that  all  persons 
dealing  with  any  of  the  parties  might  know  where  the  title  to  the 
property  was.     When  Streeter  and  Bizer  purchased  said  note  of 
Brow;n  they  had  had  about  five  and  one-half  years  in  which  to  ascer- 
tain jfrom  the  county  register's  office  the  fact  that  George  Sanderson 
had  conveyed  away  his  title  to  said  lots.     Under  such  circum- 
*463     stances,  it  would  hardly  seem  that  they  could  have  *been  very 
badly  deceived  or  defrauded.     The  suspicious  circumstances 
of  this  case  are  aboi^t  these :     It  would  seem  that  George  Sanderson 
has  a  great  deal  of  property  in  his  possession,  and  that*  he  does  a 
large  amount  of  business,  but  that  the  title  to  all  the  property  is  held 
by  his  Vife,  Mary  Y.  Sanderson,  and  all  the  business  is  done  in  her 
name.     Any  person  who  will  trust  such  a  man,  perhaps,  ought  to 
lose  occasionally,  in  order  to  learn  a  proper  lesson.     But  the  courts 
oannoty  in  such  case,  take  property  held,  for  a  long  time,  openly, 
notoriously,  and  publicly  by  the  wife,  and  pay  debts  subsequently 
contracted  by  the  husband.     We  shall  decide  this  case  upon  the 
theory  that  all  of  said  deeds  were  voluntary,  and  that  the  title  to  said 
lots  was  a  gift  from  George  Sanderson  to  his  wife,  Mary  V.,  through 
the  intervention  of  Jonathan  Sanderson.     And  even  upon  that  theoxy 
we  must  reverse  the  judgment  of  the  court  below. 

Judgment  reversed,  and  new  trial  ordered. 

(All  the  justices  concurring.) 
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Ghablbs  E.  Olmbtsad  v.  Charles  F.  EoESTBBy  Treasurer,  eto. 

January  Term,  1875. 

1.  Petitioii :  Ab  an  Affidavit  and  as  a  Pleading.    When  a  verified  peti- 

tion is  used  as  an  affidavit,  its  allegations  must  be  construed  as  those  of 
an  affidavit,  and  must  be  such  statements  of  fact  as  would  be  proper  in 
the  oral  testimony  of  a  witness.  Allegations  which  are  simply  conclu* 
sions  of  law,  whether  sufficient  or  not  as  matter  of  pleading,  are  incom- 
petent as  testimony. 

2.  Plreliminary  Injunction :  Disoretion.    A  preliminary  injunction  is  not 

a  matter  of  strict  right.  Its  issue  rests  with  the  sound  discretion  of  the 
judge;  and  before  one  is  issued  there  should  be  such  a  full  showing  of  all 
the  facts  that  the  jndge  acts  with  a  thorough  understanding  of  the  en- 
tire casa^ 

8. :  To  Bestrain  Collection  of  Taxes.    Where  an  application  is 

made  for  a  preliminary  injunction  to  restrain  the  collection  of  certain 
♦464  taxes  *levi^  to  pay  for  bonds,  and  the  only  evidence  of  the  invalidity 
of  the  bonds  is  the  general  allegation  in  a  verified  petition  that  the 
bonds  were  illegally  issued,  and  were  never  issned  by  the  township  in 
which  the  property  of  the  plaintiff  is  situate,  T^Zfi,  that  this  court  cannot 
say  that  there  was  error  in  the  refusal  by  the  district  court  of  any  pre- 
liminary injunction. 

Error  from  Marshall  district  court. 

On  the  sixth  of  December,  1878,  Olmstead,  ""who  sues  as  well  for 
the  other  tax-payers  of  Blue  Bapids  City  township  as  for  himself," 
applied  to  the  judge  of  the  district  court  for  a  temporary  injunction 
against  Charles  F.  Eoester,  as  treasurer  of  Marshall  county,  to  restrain 
him  as  such  treasurer  from  collecting  a  certain  tax  levied  upon  the 
real  property  of  the  plaintiff,  and  other  citizens  of  Blue  Bapids  City 
township.  The  application  was  made  and  heard  upon  plaintiff's 
verified  petition,  and  the  injunction  was  refused. 

Nathan  Price,  for  plaintiff  in  error. 

The  only  question  to  consider  is,  does  the  petition,  on  its  face, 
present  a  case  upon  which  an  injunction  should  be  granted?  The 
petition  shows  that  the  treasurer  is  attempting  to  collect  a  tax 
^hich  is  illegal  in  two  respects :  (1)  That  it  is  levied  to  pay  bonds 
that  were  illegally  issued;  (2)  that  this  township  never  issued  said 
bonds.  Certainly,  if  these  propositions  are  true,  the  tax  must  be 
illegal,  and  section  258  of  the  Code  gives  Olmstead  the  right  to  en- 
join the  treasurer  from  taking  any  steps  to  collect  this  tax  on  the 
lands  specifically  described  in  the  petition.  Such  being  the  case,  it 
was  error  for  the  court  to  refuse  to  grant  the  injunction.  If  be  bad 
not  the  right  to  sue  for  the  others,  it  was  the  duty  of  the  court  to 
give  him,  or  any  other  plaintiff,  the  rights  which  the  petition  showed 
him  entitled  to,  and  not  to  refuse  all  relief.  We  think  this  view  of 
the  law  is  substantially  the  same  as  that  taken  by  this  court  in  the 

^See  Stoddart  v.  Vanlaningham,  anU,  *18;  Gonley  ▼.  Fleming,  ante,  «S81. 
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oases  of  County  of  Leavenworth  v.  Lang,  8  Kan.  *284,  and  City  of 

Atchison  v.  Bartholow,  4  Kan.  *124. 
*465     *c7.  D.  Brumhaugh,  for  defendant  in  error. 

The  petition  presents  two  questions :  (1)  That  the  bonds  wera 
never  issued  by  the  said  Blue  Bapids  City  township;  (2)  that  the 
bonds  were  illegally  issued,  and  are  void  in  law. 

The  bonds  in  question  were  issued  under  a  special  law  of  1870,  c. 
28,  p.  57,  at  a  time  when  Blue  Bapids  City  township  was  included  in, 
and  formed  a  part  of,  the  township  of  Blue  Rapids.  The  parties  now 
seeking  to  avoid  the  payment  of  the  tax  participated  in  the  election 
authorized  by  the  act  above  cited.  Chapter  142,  Laws  1873,  p.  267. 
authorized  the  county  clerk  to  place  upon  the  tax-rolls  the  seven-mills 
tax  to  pay  the  interest,  etc.,  of  said  bonds  upon  the  real  estate  that 
was  embraced  within  Blue  Bapids  township  at  the  time  said  bonds 
were  authorized  to  be  and  were  issued.  The  county  clerk  did  noth- 
ing more  than  the  law  required  him  to  do.  The  petition  in  this  case 
being  sworn  to,  is  used  as  the  affidavit,  and  does  not  allege  that  said 
bonds  were  not  issued  by  another  municipal  township  in  Marshall 
county,  at  a  time  when  saiid  Blue  Bapids  City  township  formed  a  part 
of  such  township.  If  the  act  of  1878  is  valid,  then  all  the  real  estate 
in  Blue  Bapids  township,  as  it  existed  at  the  time  said  bonds  were 
authorized  to  be  issued,  is  held  for  this  tax,  the  same  as  if  no  change 
in  the  boundary  line  of  said  township  had  been  made. 

The  petition  is  insufficient  in  not  alleging  in  what  the  illegality 
consists.  The  allegation  in  the  petition  is  that  the  "tax  was  levied 
upon  all  the  real  Estate  in  Blue  Bapids  City  township  for  the  purpose 
of  paying  certain  pretended  bonds  illegally  issued  for  the  purpose  of 
building  a  bridge,"  etc.  The  petition  should  state  facts  showing  the 
illegality.  The  statement  that  the  bonds  were  "illegally  issued"  is 
a  conclusion  of  law,  and  not  sufficient.  A  court  of  equity  ought  not 
to  interfere  with  the  speedy  and  ordinary  collection  of  taxes^  unless 
the  plaintiff  makes  a  showing  coming  within  some  acknowledged  heads 
of  equity  jurisdiction.  Hey  wood  v.  Buffalo,  14  N.  Y.  534;  Susque- 
hanna Bank  v.  County  of  Broome,  25  N.  Y.  312. 
*466  ^As  the  tax  complained  of  was  levied  for  paying  bonds  issued 
by  Blue  Bapids  township  to  build  a  bridge,  said  township 
should  have  been  made  a  defendant.  Allen  v.  Turner,  11  Gray,  436. 
Koester,  as  county  treasurer,  the  only  defendant,  has  no  interest  in 
.the  adjudication.  He  is  merely  the  agent  to  collect  the  money,  and 
pay  it  out  to  the  parties  entitled  to  receive  it.  To  adjudicate  upon 
a  question  of  such  vital  importance  without  the  parties  in  interest 
being  before  the  courts,  would  work  untold  hardships.  The  bond- 
holders should  be  made  parties  defendant.  -  State  v.  Anderson,  5  Ean. 
♦90. 

Brewer,  J.  This  was  an  action  to  restrain  the  collection  of  a  tax 
of  seven  mills  levied  to  pay  certain  bonds.     An  application  for  a 
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temporary  restraining  order  was  ref  ased,  and  this  rating  is  the  alleged 
error.    It  does  not  appear  that  any  evidence  other  than  the  verified 
petition  was  presented  upon  such  application,  though  so  far  as  any- 
thing in  the  record  is  to  the  contrary  there  may  have  been  abundance 
of  contradictory  testimony.     Upon  this  verified  petition  ought  a  tem- 
porary restraining  order  to  have  been  made  ?     The  only  allegation 
bearing  upon  the  illegality  of  the  tax  is  that  the  defendant,  the  county 
treasurer,  is  threatening  to  collect  a  tax  levied  on  the  real  estate  in 
"Blue  Bapids  City  township  fbr  the  purpose  of  paying  certain  pre« 
tended  bonds  illegally  issued  for  the  parpose  of  building  a  bridge 
across  the  Big  Blue  river,  at  the  foot  of  Main  street,  in  or  near  the 
city  of  Irving,  in  the  said  county  of  Marshall ;  and  plaintiff  further 
alleges  that  the  said  bonds  were  never  issued  by  the  said  Blue  Bap- 
ids City  township ;  and  that  neither  the  hereinbefore  described  prop- 
erty of  this  plaintiff,  nor  any  property  in  the  said  township  of  Blue 
Bapids  City,  is  liable  for  the  said  bonds,  or  any  part  thereof;  and 
that  the  said  levy  of  the  said  tax  on  the  said  real  estate  of  this  plain- 
tiff, and  on  all  other  real  estate  of  said  township,  is  illegal  and  void 
at  law."     Counsel  contend  that  '*the  petition  shows  that  the  treas- 
urer is  attempting  to  collect  a  tax  which  is  illegal  in  two  re- 
M67    speots :  First,  that  it  *is  levied  to  pay  bonds  which  were  ille- 
gally issued;  second,  that  this  township  never  issued  said 
bonds,"  and  that  therefore,  the  tax  being  illegal,  its  collection  should 
be  enjoined.     We  think  counsel  errs  in  the  conclusion  he  draws,  and 
from  overlooking  two  considerations :  First,  that  the  petition  is  made 
in  this  ease  to  subserve  two  purposes, — that  is,  that  of  a  pleading, 
and  that  of  evidence;  and,  second,  that  there  are  ofttimes  considera- 
tions which,  upon  the  same  testimony,  will  forbid  a  temporary  re- 
straining order,  when  upon  final  hearing  they  will  require  a  perma- 
nent injunction.     Now,  it  may  be  sufficient  to  state  in  a  petition  that 
bonds  were  "illegally  issued,''  but  it  would  manifestly  be  improper 
for  a  witness  to  so  testify.     It  is  not  a  fact  of  which  he  may  speak, 
but  a  conclusion  of  law  to  be  drawn  from  the  facts  to  which  he  testi- 
fies.    Doubtless,  witnesses  do  often  speak  of  matters  being  duly  and 
legally  done,  but  it  is  either  where  there  is  no  objection,  or  where  the 
matter  is  collateral,  or  not  seriously  questioned,  and  never  where  it 
is  the  substantial  matter  in  dispute.     Where  the  petition  alleges  ille- 
gality, and  the  time  to  answer  having  passed,  and  none  has  been 
filed,  or  one  tendering  no  issue  upon  the  illegality,  the  illegality  may 
be  taken  as  admitted,  and  the  court  may  act  upon  such  admission. 
But  where  the  auswer*day  has  not  arrived,  the  illegality  is  not  ad* 
mitted;  and  the  petition,  though  verified,  is  to  be  construed  as  any 
affidavit  or  other  testimony. 

We  have  in  several  cases,  of  late,  referred  to  the  fact  that  often  a 
court  is  justified  in  refusing  a  temporary  restraining  order,  and  re- 
quiring the  plaintiff  to  wait  until  the  final  disposition  of  the  case, 
«ven  where  the  preponderance  of  the  evidence  on  the  application  is 
in  favor  of  the  right  to  a  restraining  order.    A  preliminary  injunction 


358  KANSAS  BEPOBIS. 

is  not  a  matter  of  strict  right.  It  is  not  like  an  order  of  attachment, 
which  goes  upon  the  filing  of  a  statutory  affidavit  and  bond.  Its  issue 
rests  with  the  sound  discretion  of  the  judge.  If  the  rights  of  the 
plaintiff  can  be  as  well  secured  by  the  final  injunction,  and  are  not 

prejudiced  by  a  refusal  of  the  temporary  restraining  order,  it 
*468     ought  to  be  refused.     If  the  injuries  *which  will  result  to  the 

defendant  if  the  order  is  erroneously  granted  will  greatly  ex- 
ceed the  benefits  which  will  issue  to  the  plaintiff  from  its  issue,  if 
properly  issued,  the  court  may  sometimes  properly  decline  to  grant  it. 
And  in  all  cases  there  should  be  a  full  and  clear  showing  of  the  facts, 
thdt  the  court  may  act  advisedly,  and  upon  a  clear  understanding  of 
the  whole  case,  otherwise  there  is  the  liability,  not  only  to  comoiit 
an  error,  but  also  thereby  to  inflict  a  wrong  upon  the  defendant  which 
cannot  be  adequately  compensated.  See  Stoddart  v.  Yanlaningham, 
ante,  ♦IS;  Akin  v.  Davis,  ante,  *144;  Conley  v.  Fleming,  a»tc, *381. 
Now,  in  this  case,  there  is  far  from  that  full  showing  of  the  facts 
which  ought  to  be  made  to  require  the  issue  of  a  temporary  restrain- 
ing order.  We  feel,  after  reading  the  petition,  that  we  are  illy  in- 
formed as  to  the  real  facts  of  the  case,  or  matters  of  actual  contest. 
The  petition  alleges  that  the  bonds  were  never  issued  by  Blue  Bapids 
City  township.  Counsel  for  defendant  in  error  refers  to  an  act  of  the 
legislature  of  1870,  (Laws  1870,  c.  28,  p.  57,)  authorizing  Blue  Bap- 
ids township  to  issue  bonds  to  build  a  bridge  at  the  place  named  in 
the  petition;  and  also  cites  an  act  of  the  legislature  of  1873,  (Laws 
1873,  c.  142,  p.  267,)  which  declares  that  all  bonds  heretofore  or  here- 
after issued  by  any  county  or  township  shall  be  a*  lien  upon  all  the 
real  estate  of  such  county  or  township ;  that  no  change  in  the  bound- 
aries shall  affect  this  lien;  and  provides,  in  case  of  a  change  of  the 
boundary  of  a  county,  for  the  collection  of  the  tax  upon  the  real  es- 
tate which  has  ceased  to  be  a  part  of  the  county  issuing  the  bonds. 
But  whether  the  contest  is  upon  the  constitutionality  of  these  acts, 
or  whether,  indeed,  either  of  them  has  any  application  to  the  bonds 
in  question,  is  mere  matter  of  conjecture;  and  it  would  be  mani- 
festly improper  for  ue  to  be  deciding  questions  which  are  not  in  the 
case,  and  may  never  actually  arise.  It  seems  evident,  from  the  fact 
that  the  regular  collecting  officers  are  attempting  to  collect  a  tax  for 
these  bonds,  that  there  is  at  least  some  pretense  of  their  validity ; 

and  before  a  court  should  interfere  to  restrain  the  collection 
*469     of  taxes  for  their  payment,  it  should  *be  fully  advised  of  the 

circumstances  under  which  they  were  issued,  or  are  claimed 
to  have  been  issued,  and  the  facts,  whatever  they  may  be,  which  are 
claimed  to  invalidate  them. 

For  the  reason  that  we  are  not  so  advised,  we  cannot  say  that  the 
district  judge  erred  in  refusing  the  temporary  restraining  order,  and 
his  decision  and  order  of  refusal  will  be  affirmed. 

It  is  understood  that  the  case  of  Means  v.  Eoester  is  similar  to  this, 
and  the  same  judgment  will  be  entered  therein. 
(All  the  justices  concurring.) 


\ 

\ 
\ 


PAaFIC  R.  00.  v.  BROWN.  859 

Paoifio  Bailboad  Co.  v.  B.  H.  Bbowh. 

January  Term,  1875. 

I.  Instractions:  In  Supreme  Court:  Insufficient  Beoord.  This  court 
has  repeatedly  held,  aad  again  decides,  that,  where  the  record  fails  to 
show  that  all  the  instractions  which  were  given  are  preserved,  we  can- 
not say  there  was  error  in  refusing  any,  because  those  refused  may  have 
been  so  refused  because  already  once  given. ^ 

i.  Negligence:  When  Contributory,  will  not  Prevent  Becovery.  In 
an  action  for  damages  for  killing  stock  on  a  railroad  track,  where  it  ap- 
pears that  the  stock  was  killed  through  the  negligence  of  the  train-men. 
on  a  passing  train;  that  the  stock  was  running  at  large,  and  strayed  on 
the  track;  that  the  night  preceding  the  injury  it  had  been  shut  up  in  the 
plaintiff's  bam,  but  without  his  knowledge  had  gotten  out  of  the  barn 
into  the  bam-lot»  and  thence  through  a  gate  into  the  road,  and  thus 
strayed  away  to  the  place  of  injury:  Tield,  that  the  fact  that  plaintiff  had 
another  horse  which  was  in  the  habit  of  opening  the  gate  of  the  barn-lot, 
and  did  in  fact  open  the  gate  at  that  time,  did  not  amount  to  such  con- 
tributory negligence  as  to  defeat  the  plaintiff's  recovery •> 

Error  from  Wyandotte  district  court. 

Action  by  Brown  to  recover  damages  for  the  alleged  killing  of  two 
horses  by  the  railroad  company,  **by  so  carelessly  and  neg- 
*470  ligently  running  and  managing  its  loco*motive  and  cars  that 
the  same  ran  against  and  over  said  horses,"  etc.  Answer, 
general  denial^  and  negligence  on  the  part  of  plaintiff.  Trial  at  the 
October  term,  1878.  Verdict  and  judgment  in  favor  of  plaintiff  for 
$368. 

Bartlett  d  Hale,  for  plaintiff  in  error. 

The  court  erred  in  refusing  to  give  the  fifth  instruction  asked  for 
by  plaintiff  in  error.  The  act  of  1870,  c.  83,  (St.  Joseph  &  D.  C.  R. 
Co.  V.  Grover,  11  Kan.  *302,)  has  not  changed  the  rule  of  law  as  to 
the  negligence  of  the  owner  of  stock  in  allowing  them  to  roam  at 
large  in  the  vicinity  of  an  unfenced  railroad.  The  statute,  and  the 
rule  adopted  in  the  cited  case,  only  affect  the  question  of  negligence, 
and  the  relative  rights  of  the  parties.  It  is  still  gross  negligence  on 
the  part  of  the  owner  of  stock  to  allow  them  to  run  at  large  in  the 

>8amepruioiple  applied,  Pfeiffer  v.  Evangelical  Church,  20  Kan.  102;  State  v. 
O'Laughfin,  29  Kan.  24;  Bard  v.  Elston,  81  Kan.  276;  8.  0.  1  Pac.  Rep.  565. 

'Where  the  owner  of  a  colt  confines  it  in  an  inclosure  surrounded  hy  a  sufficient 
and  safe  fence,  and  in  the  night-time,  without  any  fault  or  negligence  on  his  part, 
B  gate  is  opened,  and  left  open  through  the  misconduct  or  negligence  of  some  un- 
known party,  and  through  this  open  gate  the  colt  escapes,  and  goes  upon  the 
track  of  a  railroad  company,  held,  that  the  company  is  hound  to  use  ordinary  care 
to  prevent  any  injury  to  such  colt  from  its  trains.  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Davis,  81  Kan.  645;  S.  C.  8  Pac.  Rep.  801.  Liability  of  railroad  companies  for  in- 
juries to  stock,  gee  notes  to  Burlington  &  M.  R.  Co.  v.  Webb,  24  N.  W.  Rep.  709; 
Atchison,  T.  &  S.  P.  R.  Co.  v.  Gabbert,  8  Pac.  Rep.  221;  Louisville,  N.  A.  A  C. 
Hf.  Co.  V.  Qoodbar,  2  N.  E.  Rep.  888. 
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immediate  vicinity  of  a  railroad  in  this  state,  and  which  the  owners 
thereof  are  not  bound  to  fence;  and  hence  the  ruling  of  this  coart 
in  Union  Pac.  B.  Co.  v.  Bollins,  5  Ean.  *167,  is  of  binding  force, 
except  in  relation  to  the  relative  rights  of  the  parties  on  the  question 
of  negligence.  Previous  to  the  act  of  1870  the  defendant,  in  cases 
like  this,  was  only  liable  for  gross  negligence.  Now,  however,  it  is 
held  liable  for  ordinary  negligence.  Still,  if  there  is  negligence  on 
the  part  of  the  plaintiff  which  contributed  to  the  injury,  there  can  be 
no  recovery.  Bemis  v.  Connecticut  &  P.  B.  B.  Co.,  42  Vt.  376;  Bail- 
road  Co.  V.  Skinner,  19  Pa.  St.  298;  29  Me.  397;  Sullivan  V.Phila- 
delphia &  B.  B.  Co.,  6  Amer.  Law  Beg.  342. 

The  court  refused  to  give  to  the  jury  the  sixth  instruction  asked. 
The  plainti£P  in  error  had  the  undoubted  right  to  submit  this  question 
of  contributory  negligence  to  the  jury.  The  act  of  1870  gives  no  au- 
thority to  the  owner  of  horses  and  cattle  to  allow  them  to  run  at  large 
and  trespass  with  impunity  on  the  lands  and  possessions  of  others. 
It  was  important  that  the  jury  should  be  instructed  as  to  the  law  on 
this  point.  The  answer  of  plaintiff  in  error  set  up  contribn- 
*471  tory  negligence  on  the  part  of  Brown  by  suffering  his  horses  *to 
run  at  large  in  the  immediate  vicinity  of  the  railroad.  The 
court  in  refusing  to  give  the  instruction  virtually  gave  to  the  jury  the 
converse  of  the  proposition,  viz.,  that  the  defendant  in  error  bad  the 
right  to  allow  his  horses  at  the  time  of  the  accident  to  run  at  large 
in  the  immediate  vicinity  of  the  railroad,  and  the  jury  undoubtedly 
drew  this  conclusion.  Shear.  &  B.  Neg.  §  868;  Waldron  v.  Port- 
land, S.  4  P.  B.  Co.,  85  Me.  422;  Marsh  v.  New  York  &  E.  B.  Co., 
14  Barb.  364;  Lafayette  &  Q.  B.  Co.  v.  Shriner,  6  Ind.  141.  And 
by  refusing  the  seventh  instruction  the  court  gave  the  jury  to  under- 
stand that  it  was  a  part  of  the  law  of  the  case  that  it  was  a  duty  of 
the  employes  on  moving  trains  to  watch  for  horses  and  cattle  tres- 
passing on  the  railroad  of  plaintiff  in  error;  or,  in  other  words,  it  is 
the  duty  of  the  employes  to  divide  their  time  between  the  operation 
of  the  cars  and  the  cattle  or  horses  of  negligent  owners  trespassing 
on  the  track  of  the  railroad.  The  servants  of  the  plaintiff  in  error  on 
the  train  were  not  employed  to  watch  trespassing  cattle  and  horses, 
but  to  devote  their  whole  time  and  attention  to  the  train,  passengers, 
and  property  of  plaintiff  in  error.        ^ 

Plaintiff  in  error  asked  the  court  to  instruct  the  jury  that  "it  is  a  pre- 
sumption of  law  that  the  employes  of  moving  trains  do  their  duty  in 
all  respects,  as  well  as  to  those  on  their  own  train  and  the  property 
of  the  company,  as  those  off  the  train  and  their  property."  This  in- 
struction was  refused,  thereby  giving  the  jury  to  understand  the  con- 
verse of  the  instruction  asked  for  was  the  presumption  of  law,  viz., 
that  the  presumption  of  law  is  that  the  employes  on  moving  trains 
do  not  do  their  duty  in  all  respects,  as  well  to  those  on  the  train  and 
the  property  of  the  company,  as  those  off  the  train  and  their  property, 
thus  reversing  the  whole  course  of  authority.    Gonzales  v.  New  Tork 
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j;  H.  B.  Co.,  39  How.  Pr.  420;  Williams  v.  East  India  Co.,  S  East, 
192;  Grippen  v.  New  York  Cent.  R.  Co.,  40  N.  Y.  84;  Bank  of  U. 
S.  V.  Dandridge,  12  Wheat.  70;  HartweU  v.  Boot,  19  Johns.  345. 

The  jury  found  that  Brown  had  a  horse  ''that  was  in  the  habit  of 
opening  the  gate  at  his  lot,  and  that  this  horse  opened  the  gate,  and 
left  the  horses  in  question  out  of  the  lot  after  they  got  out  of  the  bam.*' 
Defendant  in  error  is  as  much  responsible  for  the  acts  of  his 
*472  vicious  horse,  of  which  *he  has  previous  knowledge,  as  for 
those  of  his  servants.  The  accident  would  not  have  happened 
bat  for  the  singular  propensity  of  the  horse  in  question,  and  as  de* 
fendant  in  error  was  weU  aware  of  this  he  must  be  held  responsible 
for  all  the  results  flowing  directly  therefrom.  He  contributed  to  the 
accident,  and  hence  the  verdict  should  have  been  set  aside,  and  a  new 
Irial  granted. 

Scroggs  db  BariUtt,  for  defendant  in  error. 

Every  legal  proposition  contained  in  the  fifth  instruction  asked  by 
plaintiff  in  error,  and  refused,  is  contained  in  said  plaintiff's  fourth 
instmction,  which  was  given ;  and  when  the  court  has  once  given  the 
law  upon  a  point  it  is  not  necessary  to  repeat  it  when  asked.  Kan- 
sas Ins.  Go.  y.  Berry,  8  Ean.  *159;  Abeles  v.  Cohen,  Id.  *180;  Lo- 
benstein  v.  Pritchett,  Id.  *213. 

There  was  no  errbr  in  refusing  to  give  the  special  instructions  asked 
by  the  defendant  below.  Said  instruction  embodies  a  question  of 
fact,  controverted  by  both  the  pleadings  and  the  evidence,  as  to 
whether  defendant  in  error  did  alUnv  his  horses  to  stray  upon  the 
track  of  plaintiff  in  error,  or  whether  they  got  there  through  the  neg-* 
ligence  of  his  servants.  The  testimony  all  shows  that  the  horses  did 
not  get  upon  the  track  by  any  permission  of  Brown,  nor  by  any  ne^i;- 
ligence  of  his  servants.  And  it  appears  from  the  evidence  that  the 
giving  of  the  instructions  refused  could  not  have  affected  the  verdict. 
The  refusal  to  give  such  instructions  is  no  ground  of  error.  3  Mich. 
^^,  70;  Sinclair  v.  Murphy,  14  Mich.  892;  Sheehan  v.  Dalrymple, 
19  Mich.  239. 

BaswsB,  J.  This  was  an  action  to  recover  damages  for  the  killing 
of  a  span  of  horses.  The  errors  assigned  are  in  refusing  certain  in- 
stractions  asked  by  the  plaintiff  in  error,  and  in  overruling  a  motion  for 
a  new  trial.  So  far  as  the  first  of  these  errors  is  concerned,  it  would 
be  Bofiicient  to  say  that  the  record  fails  to  give  the  charge  of  the 
<^oart,  or  the  instructions  (if  any)  given  at  the  instance  of  the  defend- 
ant in  error,  or  to  show  that  the  instructions  preserved  were  the  only 
ones  given.  It  may  be  that  the  instructions  refused  were  so 
*473  re*fused  because  already  once  given.  Wilson  v.  Fuller,  9 
Ean.  M76 ;  Da  Lee  v.  Blackburn,  11  Kan.  *190;  Fuiguson  v. 
Graves,  12  Kan.  *89. 

We  think  the  rulings  of  the  court  in  this  matter  would,  however, 
tiave  to  be  upheld  upon  other  grounds.     It  seems  to  us  that  the  in- 
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stractions  refused  were  incorrect,  or  inapplicable,  or  in  substance  al- 
ready snfficiently  given.  Thus,  the  sixth  instruction,  viz.,  ''that  it  is 
carelessness  on  the  part  of  the  owner  of  horses  and  cattle  to  allow 
them  to  roam  at  large  in  the  vicinity  of  an  unfenced  railroad,"  was 
clearly  inapplicable.  The  only  testimony  in  the  case  showed  that 
Brown  was  not  in  the  habit  of  letting  his  horses  run  at  large,  and 
that  on  the  night  preceding  the  injury  he  had  shut  them  up  in  his 
barn,  from  whence  they  had  gotten  out  into  his  barn*yard,  and 
thence  through  the  gate  into  the  street,  and  wandered  away;  so  that 
whatever  of  blame  might  attach  to  the  plitintifF,  it  did  not  lie  in  the 
direction  of  this  instruction.  The  seventh  instruction  asked  for  was 
as  follows :  ''It  is  no  .part  of  the  duty  of  those  in  charge  of  moving 
railroad  trains  to  keep  watch  for  cattle  or  horses  that  may  accident- 
ally  have  strayed  upon  the  track  of  the  railroad."  Now,  whatever  of 
truth  there  may  be  in  this,  as  an  abstract  proposition,  it  would,  un- 
der the  circumstances  of  this  case,  have  been  apt  to  convey  a  wrong 
impression.  The  place  of  the  accident  was  visible  for  half  a  mile  in 
either  direction  along  the  track.  *  There  was  testimony  to  shovr  that 
the  speed  of  the  train  was  not  slacked ;  that  no  warning  was  given 
by  whistle,  or  bell,  or  letting  off  of  steam.  There  was  no  testimony 
offered  for  the  defence,  and  none  for  the  plaintiff,  from  which  the 
jury  could  infer  that  any  of  the  train-men  knew  'of  the  presence  of 
these  horses  on  the  track  before  the  moment  of  injury.  Would  not 
a  jury  gather  the  impression  from  such  an  instruction,  then,  that 
there  was  no  breach  of  duty — ^no  negligence— ^n  the  part  of  the  train- 
men, even  if  they  remained  thus  wholly  unaware  of  the  presence  of 
the  horses  on  the  track  until  the  very  moment  of  striking  them,  and 

therefore  took  no  measures  to  prevent  the  injury?  We  think, 
*474    therefore,  that  the  *court  properly  refused  the  instruction. 

It  could  have  subserved  no  proper  purpose,  and  was  liable  to 
mislead.  A  similar  criticism  may  be  passed  upon  another  instruc- 
tion, asked,  viz.,  that  "it  is  a  presumption  of  law  that  the  employes 
of  moving  trains  do  their  duty  in  all  respects,  as  well  to  those  on 
their  own  train  and  the  property  of  the  company,  as  to  those  off  the 
train  and  their  property." 

The  motion  for  a  new  trial  was  also  properly  overruled.  The  tes- 
timony of  the  plaintiff  tended  to  show  negligence  on  the  part  of  the 
defendant,  and  the  defendant  introduced  no  testimony.  Defendant 
claims  that  the  answer  of  the  jury  to  a  certain  question  showed  con- 
tributory neglience  oh  the  part  of  the  plaintiff.  That  answer  stated 
that  plaintiff  had  a  horse  which  was  in  the  habit  of  opening  the  gate 
of  his  barn  lot,  and  did  on  the  night  in  question  open  the  gate,  and 
let  the  team  that  was  killed  out  into  the  road.  There  was  no  testi- 
mony tending  to  show  where  the  plaintiff  resided,  or  how  near  to  the 
railroad  track.  We  cannot  think  that  this  is  such  contributory-negli- 
gence as  to  defeat  the  plaintiff's  recovery.  If  negligence  at  all,  it  was 
both  slight  and  remote. 
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Upon  the  whole  record  we  see  no  error^  and  the  judgment  must  be 
affirmed. 
(All  the  jastioes  oonourring.) 


L.  G.  Challiss  v.  William  HEiosLNKiBMPSB. 

January  Term,  1875. 

1.  Taxation:  Assessing  Lands:  CJniting  Separate  Lots.  Where  two 
adjacent  lots  are  of  different  sizes  and  yalues,  and  belong  to  different 
owners,  the  one  open  and  unimproved,  and  the  other  inclosed  and  im- 
proved, it  is  improper  to  assess  them  together,  and  as  one  parcel  or  tract 
of  land.i 

2. :  Apportionment..   The  owner  of  the  larger  and  more  valoable 

lot  cannot  in  such  case,  bj  paying  one-half  the  joint  tax,  cast  the  burden 
of  the  remaining  half  upon  the  other  lot. 

*475    *3.  Equity:  Rule  for  Belief.    Equity  will  assist  a  party  to  cast  off 
from  his  property  an  inequitable  and  unjust  burden,  but  in  so  doing 
will  require  that  he  pay  what  is  fairly  and  Justly  due.* 

Error  from  Atchison  district  court. 

The  case  is  stated  in  the  opinion. 

W,  W.  Outhrie,  for  plaintiff. 

The  tax  deed  was  void  on  its  face,  but  was  nevertheless  a  cloud 
upon  the  title.  Dean  v.  City,  of  Madison,  9  Wis.  402.  It  shows 
that  two  distinct  parcels  were  assessed  and  valued  and  taxed  as  one 
tract.  Each  parcel  must  be  separately  assessed.  Section  32,  Tax 
Law.  Here  these  two  parcels  had  been  separate  since  the  plat  was 
filed  in  1868,  and  had  been  many  tiines  conveyed  by  separate  deeds, 
all  of  record.  Lot  28  was  40  feet  front,  with  a  house  on  it;  lot  29, 
but  25  feet  front,  and  vacant.  The  two  lots  were  assessed  at  $1,200 
for  1868,  and  taxed  $61.19,  and  lot  29  was  sold  for  the  full  half.  For 
1S69  total  tax  was  $66.60,  and  the  half  charged  to  lot  29.  Hence  the 
sale  was  for  an  excessive  tax.     McQuesten  v.  Swope,  12  Kan.  *32. 

Section  32  of  the  tax  law  provides  means  for  ascertaining  the  de- 
scription of  property,  and  the  owner  cannot  be  chargeable  with  laches 
in  this  respect,  nor  made  to  suffer  for  the  errors  of  the  county  offi- 
cials, resulting  from  their  negligence  only.  The  board  of  equaliza- 
tion have  no  power  to  divide  up  or  apportion  valuations;  only  to  raise 
or  lower  on  descriptions  as  returned. 

^8ee  Brace  ▼.  McBee,  28  Ean.  888:  necessity  of  assesMnent,  etc.,  see  note  to 
WortWngton  v.  Whitman,  26  N.  W.  Rep.  126. 

^See  Smith  v.  Smith,  16  Kan.  <*296;  Coe  ▼.  Farwell,  24  Kan.  669;  McKeen  ▼.  Hax- 
ton.  26  Kan.  686. 
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HarUm  d  Wfoggener^  for  defendant. 

Brewer,  J.     This  was  an  action  to  set  aside  a  tax  deed,  and  re- 
*476    move  the  cloud  on  plaintiff's  title  arising  therefrom.     *The 

court  made  a  conditional  decree,  that,  upon  payment  by  the 
plaintiff  of  $201.47,  the  defendant  should  be  barred  from  setting  up 
any  claim  under  said  tax  deed,  and  that  each  party  should  pay  half 
the  costs.  Plaintiff  excepted  to  this  decree,  or  to  so  much  as  required 
payment  of  $201.47  and  half  the  costs,  but  tendered  judgment  for 
$70,  and  now  asks  that  the  ruling  of  the  district  court  be  modified 
to  that  extent.  Of  course,  as  a  basis  for  this  decree,  the  court  fouDd 
against  the  regularity  and  validity  of  the  tax  proceedings,-i-fouDd 
the  existence  of  some  substantial  defect  therein;  for  no  mere  irregu- 
larity would  defeat  the  deed.  Gen.  St.  1057,  §  113.  With  this  rul- 
ing we  need  not  trouble  ourselves,  for  the  plaintiff  cannot,  and  the 
defendant  does  not,  complain  of  it.  The  question  for  us  is,  what,  if 
anything,  upon  the  basis  of  the  invalidity  of  the  tax  proceedings, 
ought  the  plaintiff  to  pay?  And  as  bearing  upon  that  question  the 
following  are  the  important  facts :  The  tax  deed  was  upon  a  sale 
for  the  non-payment  of  the  taxes  of  1868.  The  premises  in  coutro- 
versy  were  known  as  "lot  No.  29,  in  block  15,"  in  Challiss*  addi- 
tion to  city  of  Atchison.  It  and  the  adjacent  lot  were  assessed  to- 
gether, and  as  one  parcel,  for  both  1868  and  1869.  One-half  the 
tax  was  paid  by  the  owner  of  the  adjacent  lot,  leaving  one-half  un- 
paid, and  for  which  it  was  sold.  It  appeared  that  lot  29  was  25  feet 
front,  and  unimproved  and  uninclosed,  while  the  adjacent  lot  was  40 
feet  front,  inclosed,  and  improved  with  house,  etc.  The  value  of  tbe 
improved  lot  was  three  times  that  of  the  lot  in  question.  Subsequent 
to  1869  the  lot  was  assessed  separately,  and  of  those  subsequent  taxes 
plaiiitiff  makes  no  complaint,  but  tendered  judgment  therefor  in  his 
offer  of  $70.  Of  the  (ax  of  1868  and  1869  be  complains,  and  says 
that,  by  reason  of  the  facts  above  stated,  no  lien  was  cast  upon  the 
lot,  but  that  tbe  whole  tax  must  be  treated  as  void.  On  the  other 
hand,  the  district  court  held  that  tbe  unpaid  tax  on  the  two  lots,  be- 
ing tlie  one-half  of  tbe  entire  tax  thereon  and  interest,  should  be 
paid,  basing  the  decision  evidently  on  section   117  of  the  tax  law, 

(Gen.  St.  1057,)  which  provides  that  if  the  holder  of  a  tax 
*477     *deed  be  defeated  in  an  action  for  the  recovery  of  the  land  the 

successful  claimant  shall  be  adjudged  to  pay  the  full  amount 
of  all  taxes  paid,  with  interest  and  costs. 

We  think  the  court  erred  in  its  conclusions.  The  two  lots,  jointly 
assessed,  were  equal  neither  in  size  nor  value.  The  owner  of  the 
larger  and  more  valuable  could  not,  by  payment  of  one-half  the  tax, 
cast  the  burden  of  the  remaining  half  on  the  other  lot.  There  was 
nothing  in  the  condition  of  the  two  lots  to  justify  this  joint  assess- 
ment,. They  were  pot  owned  by  the  same  person;  they  were  not  cov' 
ered  by  a  single  improvement,  nor  inclosed  with  the  same  fence.    The 
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one  was  open  and  unimproved;  the  other  inclosed  and  improved.  No 
laches  can  be  imputed  to  the  owner.  The  joint  assessment  was  through 
no  fault  of  his.  It  is  the  duty  of  the  assessor  to  m^ke  out  a  correct 
description  of  each  parcel  of  real  property,  and  not  the  duty  of  the 
owner,  unless  required  by  the  assessor,  to  furnish  such  description. 
Gen.  St.  1032,  §  32.  So  that  to  require  the  plaintiff  to  pay  one-half 
the  tax  on  the  two  lots  is  to  cast  on  him  an  unjustifiable  burden,  and 
to  make  him  pay  for  the  mistakes  of  the  assessor.  The  court,  there- 
fore, erred  in  requiring  the  plaintiff  to  pay  the  whole  of  the  unpaid 
tax. 

On  the  other  hand,  it  does  not  seem  to  us  that  the  claim  of  the 
plaintiff  can  be  sustained.  While  a  court  of  equity  may  assist  a 
party  to  cast  off  an  inequitable  burden  from  his  property,  it  will  not 
assist  him  to  remove  that  which  is  fair  and  just,  or  to  avoid  bearing  his 
due  share  of  the  burdens  and  expenses  of  government.  Now,  the 
plaintiff,  claiming  that  this  tax  is  excessive,  seeks  to  be  relieved  from 
it  altogether.  He  would  not  simply  rectify  the  blunders  of  the  officers, 
bat  he  would  make  those  blunders  the  means  of  his  own  profit.  Be- 
cause too  much  is  asked,  he  would  not  pay  that  which  fairly  and  justly 
he  ought  to  pay.  This  a  court  of  equity  will  not  tolerate.  It  appears 
from  the  unchallenged  findings  that  the  value  of  the  adjacent  lot  was 
three  times  that  of  the  one  in  controversy.  There  is  no  pre* 
*478  tense  that  the  joint  assessment  was  excessive,  or  the  tax  in*equi- 
table.  Clearly,  therefore,  as  taxes  are  based  upon  value,  the 
lot  in  controversy  should  have  paid  one-fourth,  and  only  one-fourth, 
of  the  joint  tax.  City  of  Ottawa  v.  Barney,  10  Kan.  *270.  This,  as 
we  figure  it,  makes  the  amount  of  the  taxes  and  interest  properly 
chargeable  on  this  lot  at  the  time  of  the  decree  $140.02,  and  the  de- 
cree will  be  modified  by  reducing  the  amount  required  to  be  paid  to 
that  sum. 

As  to  the  matter  of  costs,  it  does  not  appear  that  any  tender  was 
made  by  plaintiff  prior  to  the  commencement  of  the  suit,  bo  that  it 
seems  to  us  eminently  fair  that  he  pay  one-half  the  costs.  The  costs 
of  this  court  also  will  be  divided. 

(All  the  justices  concurring.) 
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Philip  Casey  v.  J.  Kiloorb  and  others. 
January  Term,  1875. 

1.  Boads  and  Highways:  Statutory  Construction.    Chapter  181  of  the 

Laws  of  1872,  being  an  act  declaring  section  lines  in  certain  counties 
public  highways,  did  not  take  away  the  power  to  open  highways  in  those 
counties  upon  other  than  section  lines,  where  the  public  interest  required 
it,  or  set  aside  the  mode  of  proceeding  to  establish  and  open  such  high- 
ways provided  by  the  general  road  law  of  1868. 

2.  :  Bond  to  Seoure  Costs:  Misreeital.    A  misrecital  of  one  of 

the  termini  of  the  proposed  road  in  the  bond  given  in  such  proceedings 
to  seicure.the  costs  and  expenses  in  case  the  road  be  not  opened,  will  not, 
after  the  road  has  been  established,  and  ordered  opened  by  the  commis- 
sioners, avoid  the  proceedings,  or  be  sufficient  error  to  set  them  aside.  . 

8.  :  Description  of  Boad  in  Petition,  Etc.    Proceedings  to  lay  out 

and  establish  a  road  will  not  be  held  illegal  and  void  merely  because  the 
petition  omits  to  designate  whether  the  road  proposed  is  east  or  west  of 
any  particular  meridian. ^ 

Error  from  Miami  district  court. 

The  case  is  stated  in  the  opiuion. 
•479     *IV.  R.  Wagstaff,  for  plaintiflF  in  error. 

Look  at  section  4,  p.  365,  tjaws  1872,  and  interpret  the  plain 
and  obvious  meaning  of  the  legislature  in  declaring  section  lines  pub- 
lic highways.  Under  the  law,  when  the  petition  for  the  road  in  ques- 
tion was  filed  with  the  county  board  the  section  line  intended  to  be 
designated  was  already  a  public  highway.  It  is  not  disputed  that 
where  the  law  points  out  a  mode  of  accomplishing  anything,  that 
mode,  and  no  other,  must  be  adopted.  In  this  case  there  is  a  mode 
pointed  out  of  changing  a  road  from  a  section  line.  The  proposed 
road  is  nothing  more  or  less  than  the  changing  of  a  road  from  a  sec- 
•tion  line.  While  the  law  of  1872  may  not,  in  terms,  repeal  the  old 
road  law,  yet  it  provides  for  a  new  condition  of  things,  and  renders 
the  old  law  inoperative  when  in  conflict  with  its  designs,  purposes, 
objects,  and  ends.  In  this  case  the  county  board  and  the  court  re- 
jected the  mode  pointed  out  by  the  law  in  force.  The  county  board 
and  the  court  find,  from  the  papers  in  the  case,  that  notice  was  given 
on  the  twenty-seventh  of  February,  one  month  prior  to  the  taking  ef- 
fect of  the  said  act  of  1872;  and  also  find  that  the  petition  was  in 
due  form  of  law  governing  highways  at  the  time  said  proceedings  were 
commenced;  and  further  find  that  the  proceedings  for  the  location  of 
roads  and  highways  are  deemed  and  held  to  be  commenced  by  this 
court  when  the  notice  of  the  filing  or  intention  of  filing  a  petition  is 
made.  Are  such  findings  authorized  by  law  ?  Suppose  application 
had  never  been  made  to  the  board  by  petition,  under  section  1  of  the 

1  See  County  of  Leavenworth  v.  Espen,  12  Kan.  *SS1,  and  note;  Willis  v.  Sproule, 
18  Kan.  *267,  and  note. 
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general  road  law,  would  the  board  have  acquired  joriBdietion  of  the 
Bobjeot-matter  stated  in  the  notice?  If  the  board  had  no  jurisdic- 
tion,  which  it  had  not,  then  the  jurisdiction  attaches,  and  the  pro- 
ceedings are  commenced  upon  filing  petition,  executing  bond, 
*480  *and  giving  notice.  The  finding  of  the  court  that  "giving  of 
notice"  is  the  commencement  of  proceedings  before  the  com- 
missioners, within  the  meaning  of  the  law,  is  erriMieous. 

The  bond  given  in  the  case  is  for  the  location  of  a  road  beginning 
at  norf A-east  corner  section  20,  etc.  The  road  prayed  for  and  ordered 
located  begins  at  tou^/t-east  corner  section  20,  etc.  The  court  finds 
that  the  said  petitioners  have  given  bond  in  such  cases  provided  by 
law.  The  finding  on  this  point  is  against  the  fact  as  shown  by  the 
bond  itself.     The  finding  at  the  court  is  against  the  law. 

There  is  another  defect  apparent.     The  description  of  the  road  as 
proposed  does  not  show  it  to  be  east  or  wes\of  any  particular  merid- 
ian, nor  the  county  or  state  in  which  the  purposed  road  is  to  be  Ic 
eated.     To  determine  this  fact,  it  is  necessary  to  look  beyond  the  rec- 
ord. 

The  records  fail  to  show  that  the  court  found  said  proposed  road 
to  be  of  public  utility.  The  law  appropriating  private,  property  for 
poblie  uses  ought  to  be  strictly  construed ;  and,  under  the  application 
of  this  rule,  even  the  old  road  law  of  1868  has  not  been  complied 
with,  and  this  without  modification  by  subsequent  legislation.  The 
intention  of  the  law  of  1872  is  to  put  roads  on  section  lines.  It  is 
the  duty  of  the  court  to  carry  into  effect  its  intention.  When  it  is 
made  to  appear  to  a  court  by  petition  and  remonstrance,  in  a  manner 
provided  by  law,  that  an  application  for  a  new  road  is  in  fact  only 
for  the  alteration  of  an  established  road,  it  seems  the  mode  pointed 
oat  for  the  alteration  should  be  carried  into  effect* 

B.  F.  Simpson^  for  defendants  in  error. 

This  court  will  not  examine  into  the  merits  of  the  road,  but  will 
only  examine  the  record  in  order  to  determine  the  regularity  of  the 
proceedings,  and  to  see  that  the  necessary  jurisdictional  facts  appear. 
People  V.  Goodwin,  5  N.  Y.  572.  The  notice  of  the  application  for 
the  road  was  posted  on  the  twenty-seventh  of  February,  1872.  This, 
then,  was  the  commencement  of  the  proceedings,  and  it  was 
^481  nnder  the  old  law.  All  the  ^statutes  require  to  be  recorded  is 
the  report  of  the  viewers,  the  survey  and  plat  of  road ;  and, 
in  the  absence  of  anything  else  from  the  record,  or  the  presence  of 
other  matter  in  the  record,  is  not  error.  General  Boad  Law,  (Gen. 
St.  c.  89,  §  6;)  Anderson  v.  County  of  Hamilton,  12  Ohio  St.  635; 
Beebe  v.  Scheidt,  Id  Ohio  St.  406;  Dunross  v.  Franois,  16  Dl.  543; 
Dav^port  M.  S.  F.  &  L.  Ass'n  v.  Schmidt,  16  Iowa,  214;  McCoUis- 
ter  V.  Bhuey,  24  Iowa,  868;  State  v.  Lane,  26  Iowa,  226. 

Brewer,  J.  Proceedings  were  had  before  the  county  commission- 
ers of  Miami  county,  under  the  general  road  law  of  1868,  which  re- 
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suited  in  the  establishment  of  a  road  tbrouKh  th«  land  oF  plaiatifi  in 
error.  Being,  as  he  thought,  wronged  hj  such  proceedings,  Casey 
filed  bis  petition  in  errnr  in  tlie  district  court  of  that  county  to  set 
them  aside.  The  district  court  found  no  error,  and  afBrmed  the  ac- 
tion of  the  commiBsioners.  Ttiat  ruling  he  now  brings  to  this  court 
on  error. 

The  record  of  the  prooeediugs  before  the  commisstoners  is  full,  and 
contains  the  notices,  with  proof  of  posting  and  adrertiaement,  the 
petition,  bond,  order  appointing  viewers,  notice  to  viewers,  notice  to 
plaintiff  in  error  of  time  and  place  of  meeting  of  viewers,  plaintiff's 
claim  for  damages,  report  of  viewers,  with  plat  of  road,  eta.,  remon- 
strance of  Casey  and  others,  and  order  of  oommissioners  approriut; 
report  of  viewers,  and  ordering  road  eetablished  and  opened.  The 
principal  question  presented  b;  counsel  for  plaintiff  in  error  is  as  to 
the  effect  of  chapter  181  of  tlie  Laws  of  1872  upon  ihess  proceedings. 
That  act  in  the  first  section  declares  that  all  section  lines  in  certain 
counties,  among  them  the  county  of  Miami,  are  public  highways. 
The  second  and  third  sections  provide  for  the  contingency  of  a  hedge 
or  otiier  valuable  improvement  being  upon  the  section  line,  and  the 
steps  that  must  be  tben  taken  to  open  the  road.  Section  fonr  pro- 
vides that  when  it  shall  be  impraotioable  to  open  a  road  on  any  part 
of  a  section  line  the  com  mis;  si  oners  shall  direct  the  road-overseer  to 
take  three  disinterested  freeholders,  and  view  the  part  said  to  be  im- 
practicable, and  lay  the  road  as  near  to  the  section  line  as 
*482  practicable.  There  is  'in  this  act  no  express  repeal  of  the 
general  road  law.  So  far  from  it,  upon  the  same  day,  by  the 
same  legislature,  was  passed  an  act  amending  that  law.  And  waiv- 
ing the  question  discussed  by  counsel  as  to  whether  these  proceedings 
were  or  were  not  commenced  before  the  law  of  1872  took  effect,  it 
seems  to  us  there  is  nothing'  io  that  law  which  in  any  way  militates 
against  their  legality  and  s-uiBoiency.  Both  the  laws  may  stand. 
Neither  coofficts  with  the  ittiier.  Because  certain  lines  are  declared 
to  be  higliways,  no  restraint  i8  thereby  put  upon  the  power  to  open 
other  roads  where  the  pu))lLc  iaterest  demands  it.  This  is  not  a  case 
where  tjje  maxim,  "n-pregsio  uniui,  exelntio  alteriua,"  applies.  The 
law  of  1873  does  not  purport  to  cover  the  whole  ground.  It  is  in  no 
sense,  even  for  the  counties  therein  named,  a  general  road  law.  It 
simply  as  to  those  counties  aims-to  supplement  that  law.  Effect 
must,  if  possible,  be  given  to  both  enaotmenta.  Repeals  by  implica- 
tion are  not  favored.  No  attempt  was  made  in  this  case  to  lay  out 
a  road  upon  the  section  line,  or  upon  the  nearest  practicable  route 
thereto.  It  starts  at  the  north-east  comer  of  plaintifE's  quarter  sec- 
tion, and  ends  at  the  south-west  comer  of  the  same  quarter,  passing 
in  its  intermediate  course,  in  a  very  circuitous  and  ligeag  manner, 
through  this  and  an  adjacent  quarter.  The  entire  proceeding  was 
under  the  general  road  hiw  of  1868,  and  that  law  remains  in  full  force, 
so  far  as  nnything  in  this  case  is  concerned,  notwithstanding  the  sec- 
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tion-line  road  law  of  1872.  It  is  useless  to  inquire  what  effect  the 
latter  law  would  have  had  if  the  application  had  been  to  open  a  road 
upon  the  section  line. 

A  second  objection  is  that  the  bond  which  was  given  did  not  in 
its  description  of  the  road  conform  to  the  petition^  etc.  The  road 
prayed  for  and  located  commenced  at  the  south'e&st  corner  of  section 
20,  etc.  The  bond  referred  to  a  road  begining  at  the  north'ea.at  cor- 
ner of  section  20,  etc.  This  was  doubtless  a  clerical  error,  and  would 
probably  under  no  circumstances  have  vitiated  the  bond,  other  mat- 
ters therein  showing  clearly  for  what  it  was  given.  But,  even 
•483  if  the  bond  were  fatally  defective,  that  would  not  now  *vitiate 
the  proceedings;  for  this,  like  all  such  bonds,  was  only  condi- 
tioned to  pay  the  costs  and  eipenses  in  case  the  application  for  the 
TO^i  failed.  It  did  not  fail,  but  was  sustained.  If  the  objection 
had  been  made  pending  the  proceedings,  and  the  bond  had  been  fa- 
tally defective,  it  might  have  stayed  the  proceedings  until  a  sufficient 
bond  had  been  given.  But  after  the  proceedings  had  terminated  suc- 
cessfully, and  in  the  establishing  of  the  road  prayed  for,  the  bond 
ceased  to  have  any  value,  and  became  wholly  immaterial. 

Another  objection  made  is  that  '*the  description  of  the  road  as  pro- 
posed does  not  show  it  to  be  east  or  west  of  any  particular  merid- 
ian, nor  the  county  or  state  in  which  the  proposed  road  is  to  be  lo- 
cated.** We  think  this  objection  not  fully  borne  out  by  the  record,  or, 
at  least,  that  there  is  sufficient  description  to  make  clear  and  certain 
the  location  of  that  road.  The  petition  recites  that  ''your  petitioners 
are  all  residents  of  the  county  of  Miami,  and  along  and  near  the  pro- 
posed line  of  said  road;"  gives  the  location  of  the  road  as  "com- 
mencing at  the  south-east  corner  of  section  20,  town  16,  range  23,** 
without,  it  is  true,  there  giving  the  county  or  state,  or  stating  Whether 
the  range  was  "range  east"  or  "range  west"  of  any  meridian ;  states, 
as  one  of  the  intermediate  points,  "the  crossing  of  Bock  falls,  on 
Bull  creek,*'  and  as  the  terminus  the  "Paola  and  Marysville  road." 
There  seems  to  have  been  no  difficulty  in  ascertaining  the  location 
of  the  road,  and  we  think  the  description  was  sufficient. 

These  are  the  principal  matters  complained  of,  and,  in  them  ap- 
pearing no  error,  the  judgment  of  the  district  ciourt  is  affirmed. 

(All  the  justices  concurring.) 
v.14k.— 24 
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*484  *A.  M .  BoMNSON  v.  Ohablbs  T.  MsLynr. 

January  Term,  1875. 

L.  Supreme  Court:  Examination  of  Questions  of  Fact.  Where  all  the 
material  testimony  on  a  motion  to  discharge  an  attachment  is  in  affida- 
vits, or  other  written  evidence,  the  questions  thereon  are  presented  f. 
this  court  ander  nearly  the  same  conditions  as  to  the  district  court ;  and 
while  the  Judgment  of  that  court  is  entitled  to  consideration,  and  may,  in 
doubtful  cases,  turn  the  balance  in  favor  of  affirmance,  yet  this  court 
may  properly,  in  many  cases,  proceed  to  examine  the  questions  as  though 
they  were  in  the  first  instance  presented  here.  [Keith  v.Steller,25  Kan. 
101;  Macfarland  v.  Buck,  27  Kan.  784.] 

2.  Attachment:  When  not  Authorised.  Where  it  appeared  that  the  de- 
fendant, subsequently  to  the  contract  upon  which  the  plaintiff's  cause  of 
action  arose,  had  made  purchases  of  three  different  tracts  of  land  in  his 
wife's  name,  paying  therefor  less  than  $500  in  cash  and  person^  prop- 
erty; that  his  indebtedness  outside  of  plaintiff's  claim  was  about  $2,200; 
that  part  of  this  indebtedness  was  secured  by  mortgage  on  real  estate  in 
the  same  county  in  which  the  controversy  arose  and  the  parties  raided, 
worth  $2,000;  and  it  also  appeared  that  these  purchases  in  his  wife's 
name  were  in  pursuance  of  a  promise  made  years  before,  and  at  the  time 
of  his  marriage  with  his  wife,  that  he,  a  minister  of  the  gospel*  woald 
give  her  all  the  fees  received  from  preforming  the  marriage  ceremony, 
and  that  such  fees  exceeded  the  amount  of  such  purchases;  that  the  prop- 
erty owned  by  himself  and  wife  was  the  proceeds  of  their  mutual  labor; 
and  that  he  was  possessed  of  property  in  his  own  nan>e  within  the  reach 
of  the  process  of  the  court  more  tlian  sufficient  to  pay  all  his  indebtedness, 
including  the  plaintiff^s  claim ;  and  that  in  addition  he  was  at  the  time 
exchanging  property  outside  of  the  state  for  real  estate  in  that  county c 
greater  value  than  the  amount  of  plaintiff's  claim,  and  the  title  to  whic. 
he  was  taking  in  his  own  name:  held,  that  the  allegation  that  the  de- 
fendant was  about  to  convert  a  part  of  his  property  into  money  for  the 
purpose  of  placing  it  beyond  the  reach  of  creditors,  and  had  assigned,  re- 
moved, and  disposed  of  a  part  with  the  intent  to  defraud,  hinder,  and 
delay  his  creditora,  was  not  sustained,  and  that  the  attachment  should  be 
discharged. 

Error  from  Lyon  district  court. 

Bobinson  sued  Melvin  to  recover  $1,150,  and  upon  an  affidavit 
therefor  obtained  an  order  of  attachment  against  defendant's  prop- 
erty.    On  motion,  supported  by  affidavits,  the  district  court, 
*485     at  the  March  term,  *1874,  discharged  said  attachment. 
J.  V.  Sanders  and  E.  S,  Wnierbury,  for  plaintiff. 
Buck  dt  Cunningham  and  R.  M.  Ruggles,  for  defendant. 

BRBWEn,  J.  We  are  asked  to  review  an  order  of  the  district  court 
of  Lyon  county  discharging  an  attachment.  The  grounds  for  the  at- 
tachment were  that  the  defendant  was  "about  to  convert  a  part  of  his 
property  into  money  for  the  purpose  of  placing  it  beyond  the  reach  of 
his  creditors,  and  had  assigned,  removed,  and  disposed  of  a  part  of  his 
property  with  the  intent  to  defraud,  hinder,  and  delay  his  creditors." 
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The  eause  of  actioa  stated  in  the  petition  grew  oat  of  a  contract  be^ 
tween  the  parties,  of  date  March  17,  1873,  whereby  the  defendant 
agreed  to  build  a  hoase  on  a  certain  lot,  and  then  convey  the  lot  and  im- 
provements to  plaintiff.  At  the  time  of  the  contract  defendant  re- 
ceived a  gold  watch  and  chain  valued  at  $200,  and  $83.50  in  cash,  as 
part  payment.  Nothing  further  was  paid  by  plaintiff  directly  to  defend- 
ant, though,  relying  on  the  contract,  plaintiff  built  a  barn  upon  the  lot. 
Subsequently  the  defendant  conveyed  the  lotto  a  third  party,  and  hence 
arose  this  action  for  breach  of  contract.  Defendant  claims  by  his  affi- 
davit tbajt  the  plaintiff  was  the  party  which  broke  the  contract,  and  that 
the  latter  has  no  claim  upon  him  for  any  amount  whatever.  That,  how- 
ever, is  a  question  properly  to  be  determined  by  a  jury,  and  upon  oral 
testimony  rather  than  upon  affidavits,  and  on  this  motion.  In  support 
of  the  attachment  plaintiff  introduced  several  affidavits  showing  in- 
debtedness on  the  part  of  the  defendant  to  different  parties  amount* 
ing  in  the  aggregate,  and  exclusive  of  plaintiff's  claim,  to  about  $2,200. 
Some  of  this  was  secured  by  mortgages,  and  some  had  been  standing 

for  several  months.     He  also  showed  that  the  only  property 
*486    be  had  been  *able  to  find  standing  in  defendant's  name  was 

a  farm  which  was  valued  by  real-estate  men  at  $2,000,  and 
upon  which  were  the  mortgages  spoken  of;  also  that,  since  the  con- 
tract wiih  plaintiff,  defendant  had  bought  one  lot,  for  which  he  gave 
the  gold  watch  and  chain  received  from  plaintiff,  another  lot,  for  which 
he  paid  $101,  and  ten  acres,  for  which  he  gave  a  horse  valued  at 
1150,  and  his  note  and  mortgage  upon  said  ten  acres,  for  $200 ;  and 
the  title  to  all  these  pieces  of  property  he  had  taken  in  his  wife's 
name.  On  the  other  hand,  the  defendant's  affidavit  showed  that  he 
was  a  minister,  and  authorized  to  perform  the  marriage  ceremony; 
that  when  he  married  his  present  wife  he  promised  to  let  her  have 
for  her  own  use  all  the  fees  he  might  receive  for  such  services,  and  that 
these  fees  had  amounted  to  $500  or  $600;  that  at  the  time  of  his  mar- 
riage he  was  worth  about  $400,  and  she  nothing,  and  that  all  the  prop- 
erty they  had  since  owned  or  controlled  had  been  the  proceeds  of  their 
mutual  labor;  that  the  property  which  had  been  placed  in  his  wife's 
name  at  no  time  exceeded  or  even  equaled  in  value  the  amount  of  the 
marriage  fees  above  named;  that  he  himself  was  solvent,  and  had 
property  in  this  state  not  exempt  from  execution  worth  at  least  $2,000, . 
and  probably  $3,000,  over  and  above  all  his  debts,  exclusive  of  the 
plaintiff's  claim,  the  validity  of  which  he  denied,  (though  the  items 
of  his  property,  other  then  the  farm  heretofore  spoken  of,  were  not 
designated;)  that  in  addition  he  owned  320  acres  of  land  in  Wiscon- 
sin, which  he  had  traded  to  a  party  in  Emporia  for  640  acres  of  land 
in  Lyon  county  and  two  lots  in  the  city  of  Emporia;  that  the  deeds 
had  been  made  out,  and  were  in  the  possession  of  Almerin  Gillett,  of 
Emporia,  waiting  to  be  delivered  whenever  a  defect  in  the  chain  of 
title  to  the  Wisconsin  lands  was  removed,  and  that  he  had  received 
information  from  Wisconsin  that  a  missing  deed,  the  only  defect,  had 
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been  found,  and  would  be  immediately  recorded ;  tbat  the  deed  to  said 
lands  and  lots  was  to  himself,  and  not  bis  wife,  and  that  said  property 
was  worth  $1,500  to  $2,000.     Other  matters  appeared  in  the 
*487    several  affidavits,  (for  they  were  many,  and  quite  lengthy,)  *but 
these  are  the  principal  facts. 
Upon  these  facts  ought  the  attachment  to  have  been  sustained  or 
discharged?    We  have  examined  the  question  as  though  it  were  an 
original  question  first  presented  to  us,  and  not  as  reviewing  the  ruling 
of  the  district  court.     This  we  may  properly  do,  for,  except  as  to 
some  immaterial  matters,  the  whole  testimony  was  in  writing,  and 
therefore  comes  to  us  in  about  the  same  way  as  to  the  district  court. 
It  is  doubtless  true  that  the  judgment  of  the  district  court,  even  upon 
written  testimony,  is  entitled  to  .consideration,  and  in  many  doubtful 
cases  may  sometimes  torn  the  balance  in  favor  of  affirmance;  but, 
for  reasons  to  be  hereafter  noticed,  we  have  preferred  to  examine  this 
as  an  original  question.     And  it  seems  to  us  that  the  attachment 
ought  to  have  been  discharged.     It  is  unnecessary  to  affirm  the  va- 
lidity of  the  agreement  between  defendant  and  his  wife  that  she  should 
have  the  marriage  fees  as  her  individual  and  separate  property,  and 
yet  it  would  be  difficult  to  deny  the  justice  or  propriety  of  setting 
apart  to  the  wife  some  portion  of  the  property  which  is  the  proceeds 
of  their  joint  labor.     At  any  rate,  such  an  agreement  tends  to  over- 
throw the  evil  intent  which  might  otherwise  be  inferred  from  the  fact 
of  placing  property  in  her  name,  and  to  show  that  the  act  was  in  pur- 
suance of  a  purpose  formed  long  anterior  to  the  present  difficulties, 
and  not  in  consequence  of  those  difficulties.     Especially  is  this  sig- 
nificant in  view  of  the  solvency  of  the  defendant,  as  shown  by  his  own 
testimony,  and  the  exchange  by  which  he  was  at  the  time  placing 
an  additional  amount  of  property  within  the  jurisdiction  of  the  court 
in  which  this  controversy  was  pending.     Not  only  has  he  means  in 
this  state  with  which  to  pay  any  judgments  that  may  be  rendered 
against  him  in  this  action,  but  at  the  very  time  he  is  charged  to  have 
been  disposing  of  his  property  with  intent  to  delay,  hinder,  and  de- 
fraud his  creditors  he  is  trading  property  outside  of  the  state  for  real 
estate  in  Lyon  county  worth  more  than  the  plaintiff's  claim.     Such 
conduct  is  so  manifestly  at  variance  with  any  evil  intent  as  against 
his  creditors  that  it  clearly  overthrows  any  that  might  be  in- 
*488     ferred  from  the  purchases  in  *his  wife's  name.     And  in  addi- 
tion, in  reference  to  such  purchases,  while  the  amount  invested 
is  small,  (only  $400  or  $500,)  he  is  thereby  converting  property  easy 
of  concealment,  and  easy  of  sale,  such  as  a  watch  and  chain,  and  a 
horse,  into  real  estate,  incapable  of  concealment,  and  difficult  of  sale. 
On  the  whole  evidence  it  seems  to  us  that  the  allegations  of  the  affi- 
davit for  attachment  are  not  sustained,  and  that  it  ought  to  have 
been  discharged. 

One  other  question  is  raised  by  counsel.     After  the  dissolution  of 
the  attachment  plaintiff  moved  to  have  the  order  dissolving  the  attaoh*^ 


lilGUT  V.  STATE.  378 

ment  set  aside,  and  the  matter  referred  to  a  judge  pro  tern,,  on  the 
ground  of  the  interest  of  the  judge,  and  in  support  of  such  motion 
filed  an  aflSdavit  alleging  that  subsequent  to  the  dissolution  he  had 
ascertained  that  the  judge  was  security  for  defendant  on  a  past-due 
note  of  $125,  and  that  while  the  motion  to  dissolve  was  pending  be- 
fore him  be  bad  received  from  defendant  a  chattel  mortgage  on  a  span 
of  horses  worth  not  over  $120  to  indemnify  him.  We  have  taken 
this  case  as  if  originally  presented  to  us,  and  considered  itindepend- 
eut  of  any  prior  adjudication,  because,  even  though  the  judge  was  dis- 
qualified by  reason  of  interest,  it  would  be  wrong  to  the  parties  to  re- 
mand it  for  examination  before  a  judge  pro  tern,  if  it  was  reasonably 
clear  to  us  that  the  attachment  ought  upon  the  CFidence  to  have  been 
discharged.  That  would  be  simply  making  additional  costs  with  the 
same  ultimate  result.  We  do  not  mean  to  decide  that  the  judge 
was  actually  disqualified  by  interest,  the  showing  having  been  en- 
tirely ex  parte;  but  we  cannot  forbear  remarking  that  it  is  the  duty, 
as  it  is  generally  the  wish,  of  a  judge  to  avoid  sitting  in  judgment 
upon  questions  in  which  be  has  a  direct,  even  though  slight,  pecuniary 
interest. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 


•489  *M.  B.  LwHT,  Co.  Clerk,  v,  Statb  ex  reL,  etc' 

January  Term,  1875. 

« 

1.  County-Seat  Elections:  Notice  of  Second  Election.  Where  two  elec- 
tions are  necessary  to  determine  the  question  of  a  county-seat,  the  fail- 
ure of  the  sheriff  to  give  notice  of  the  second  election  does  not  vitiate 
said  election. 

8. :   Mistake  in  Canvass:    Failure  to  tJontest  in  Due  Time: 

Second  Election :  Laches :  Estoppel.  At  an  election  for  the  reloca- 
tion of  a  countjHseat,  A.,  B.,  and  0.  were  candidates.  At  the  first  elec- 
tion neither  place  received  a  majority  of  the  votes.  The  commissioners 
met,  canvassed  the  vote,  rejecting  part  of  the  returns,  and  declared  that 
A.  and  B.  had  received  the  highest  votes,  and  were  the  candidates  at  the 
second  election.  If  a  full  canvass  of  all  the  returns  had  been  made,  A. 
and  C.  would  have  been  found  to  have  received  the  highest  votes,  and 
would  have  been  declared  the  subsequent  candidates.  Notwithstanding 
the  error,  the  second  election  was  had,  A.  and  B.  being  the  places  voted 
far.  A.  received  the  highest  vote,  and  was  declared  the  county-seat. 
Subsequently  the  friends  of  C.  obtained  an  alternative  writ  of  mattdamtu, 

• 

>8e«  lure  Cqub^.  Seat  of  Linn  Co.,  16  Kan.  •50e. 


874  KANSAS  REPOBTS. 

oommanding  the  commissioners  to  meet  and  make  a  correct  canvass  of 
the  first  vote,  or  show  cause  why  they  had  not  so  done.  .  In  obedience  to 
this  alternative  writ,  and  without  attempting  to  show  cause,  the  com- 
missioners met,  canvassed  the  entire  vote,  declared  A.  and  G.  to  have 
received  the  higliest  votes,  and  ordered  an  election  to  decide  between 
them.  Such  election  was  held,  and  G.  received  the  majority,  and  was 
declared  the  county-seat.  Held,  that  inasmuch  as  no  proceedings  to 
contest  the  validity  of  the  first  canvass  were  had  until  after  the  second 
election,  that  that  election  was  final;  that  the  subsequent  recanvassof 
the  first  vote,  and  the  following  election*  were  unauthorized  and  void; 
and  that  A.  was  the  legal  county-seat. 

Error  from  Howard  district  court. 

Mandamuny  brought  in  the  name  of  the  state  as  plaintiff,  by  Samnel 
DonelsoD,  county  attorney,  as  relator,  to  compel  M.  B.  Light,  as 
county  clerk,  to  remove  his  office,  and  the  books,  records,  and  papers 
thereto  belonging,  from  the  town  of  Boston  to  the  town  of  Elk  Falls, 
and  there  hold  and  keep  the  same.  The  action  was  tried  at  the  May 
term,  1874.  The  court  determined  that  Elk  Falls  was  the 
*490  county-seat,  and  gave  judgment  *in  favor  of  the  state.  A 
peremptory  writ  of  inandant'OB  was  awarded,  requiring  Light 
to  remove  his  office  to  Elk  Falls. 

Charles  J,  Peckham^  York  Jt  Humphrey ,  and  J,  D.  McCue,  for  plain- 
tiff in  error. 

Samuel  Donelson,  Go.  Atty.,  and  R.  H.  Nichols,  for  the  relator,  de- 
fendant in  error. 


Bbeweb,  J.  The  material  facts  in  this  case  are  these:  On  the 
twelfth  of  August,  1873,  the  town  of  Peru  was  the  county-seat  of 
Howard  county.  An  election  was  on  that  day  held  for  the  relocation 
of  the  county-seat.  Boston,  Elk  Falls,  and  Peru  were  candidates. 
No  pjace  received  a  majority.  By  the  canvass  of  the  commissioners, 
Elk  Falls  and  Peru  were  declared  to  have  received  the  highest  num- 
ber of  votes,  and  to  be  the  two  candidates  to  be  voted  for  at  the  sec- 
ond election.  This  election  was  ordered  to  be  held  and  was  held  on 
the  twenty-sixth  of  August.  No  notice  was  given  by  the  sheriflf  of 
this  election.  On  the  day  for  the  canvass  of  the  votes  cast  at  this 
election  the  commissioners  were  summoned  to  appear  before  the  dis- 
trict judge,  and  were  unable  consequently  to  attend  and  make  the 
canvass.  But  afterwards,  and  on  the  twenty-sixth  of  September, 
1873,  they  met,  canvassed  the  votes,  and  declared  Elk  Falls  to  have 
received  the  majority,  and  to  be  the  county-seat.  At  the  canvass  of 
the  votes  cast  at  the  first  election  the  commissioners  rejected  some 
of  the  returns,  and  thereby  changed  the  result ;  for,  if  all  the  votes 
had  been  canvassed,  Boaton  and  Elk  Falls  would  have  received  the 
highest  number  of  votes,  and  been  the  competitors  at  the  second 
election.  Subsequently  one  of  the  justices  of  this  court  issued  an 
alternative  writ  of  mandamus,  commanding  said  commissioners  to 
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canvaBS  the  entire  vote  cast  at  said  first  election,  or  show  oause,  on 
the  first  Taesdaj  of  January,  1874,  why  they  did  not.  On  the 
*491  receipt  of  this  ^alternative  writ  the  commissioners  met  on  the 
twenty-ninth  of  October,  1878,  canvassed  the  entire  vote,  de* 
dared  Boston  and  Elk  Falls  to  have  received  the  highest  vote,  and 
to  be  the  competitors  at  a  new  election  ordered  to  be  held  on  the 
eleventh  of  November.  On  the  eleventh  of  November,  in  obedience 
to  this  call,  an  election  was  held,  and  Boston  received  the  majority, 
and  was  declared  by  the  commissioners  the  county-seat.  All  the 
county  officers  but  the  county  clerk,  the  plaintiff  in  error,  hold  their 
offices  at  Elk  Falls.  He  moved  his  to  Boston  after  the  last  canvass, 
and  this  action  was  to  compel  him  to  move  it  back  to  Elk  Falls. 

Upon  these  facts  counsel  for  plaintiff  in  error  claim,  '*(!)  that  a 
partial  canvass  of  the  votes  cast  at  the  first  election  is  not  a  compli- 
ance with  the  law;  (2)  that  a  canvass  of  the  entire  vote  is  essential 
to  the  validity  of  the  second  election;  and  (3)  that  proclamation  of 
the  result,  and  notice  of  the  time  of  holding  the  second  election,  is 
necessary  to  make  such  election  valid;  and,  all  these  elements  being 
wanting  in  this  case,  that  Elk  Falls  takes  nothing  by  the  second 
election."  In  reference  to  the  last  point  it  maybe  said  that  it  is  very 
doubtful  whether  the  omission  of  the  sheriff  to  give  notice,  of  any 
election  would  vitiate  that  election,  provided  the  people  generally 
participated  in  it.  And  again,  while  section  10  of  the  act  respecting 
county-seat  elections  (Gen.  St.  298)  declares  that  all  such  elections 
'*8hall  be  conducted  in  all  respects  as  provided  for  by  the  general 
election  laws  of  the  state,"  yet  the  provisions  in  the  latter  laws  con- 
cerning notices  seem  inapplicable.  The  sheriff  is  to  give,  '*ten  days 
before  the  holding  of  any  special  election,  *  *  *  public  notice 
by  proclamation,  ♦  *  »  one  copy  of  which  shall  be  posted  up 
at  each  of  the  places  where  the  elections  are  appointed  to  be  held, 
and  inserted  in  some  newspaper  published  in  the  county,  if  any  be 
published  therein."  By  the  county-seat  election  law,  §  6,  the  com- 
missioners are  to  meet  on  the  Saturday  succeeding  the  first  election 
to  make  the  canvass;  and  by  section  7,  if  a  second  election  is  neces- 
sary, it  is  to  be  held  on  the  second  Tuesday  thereafter.  The 
*492  day  of  the  ^eanvass  is  thus  itself  only  the  tenth  day  before 
the  day  of  the  election.  The  practical  difficulties  in  the  way 
of  giving  the  notice  indicate  that  the  legislature  did  not  intend  to 
make  that  essential  to  the  validity  of  such  second  election. 

The  other  is,  however,  the  more  important  and  difficult  question. 
Suppose  that  the  commissioners  ignorantly  or  willfully  reject  a  part 
of  the  returns  of  the  first  election,  and  in. consequence  declare  that 
A.  and  B.  have  received  the  highest  vote,  and  are  therefore  the  can- 
didates at  the  second  election,  when  in  truth  and  upon  a  full  canvass 
A.  and  G.  received  the  highest  vote,  and  are  entitled  to  be  the  sub- 
Bequent  candidates,  what  remedy,  if  any,  has  G.  ?  Can  the  commis- 
sioners thus  nullify  the  will  of  the  people  ?  and  if  not,  how  ^^n  the 
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wrong  be  righted  ?  It  may  be  that  there  is  no  direoi,  full,  and  ade- 
qdate  remedy ;  that  it  is  one  of  those  wrongs  which  can  only  indi- 
rectly be  remedied.  Perhaps  in  case  of  glaring  omission  or  miscon- 
dnct,  the  friends  of  the  candidate  improperly  left  out  might  ignore 
the  canvass  of  the  commissioners,  and  vote  for  that  place  on  the  sec- 
ond election,  and  thus  right  the  wrong.  But  this,  if  legal,  would 
manifestly  come  far  short  of  being  adequate,  because  many  would 
be  loth  to  believe  wrong  or  mistake  on  the. part  of  the  canvassers,  and 
would  be  controlled  by  their  proclamation  of  the  result  rather  than 
by  any  evidence  which  in  the  brief  time  intervening  could  be  collected 
and  presented  to  the  voters  at  large.  Mandamiu  will  lie  to  compel 
a  correct  canvass;  but  whether  it  will  lie  after  the  dissolution  of  the 
canvassing  board  is  a  question  perhaps  doubtful  under  the  authori- 
ties. People  V.  Supervisors  of  Greene,  12  Barb.  217;  Hadley  v.  City 
of  Albany,  33  N.  Y.  603;  8.  0.  in  Bright.  Elect.  Cas.  307;  Bowen  v. 
Hixon,  45  Mo.  340;  People  v.  Hilliard,  29  111.  413.  Thes^  authori- 
ties seem  clearly  to  show  that  a  canvassing  board,  having  met  at  the 
legal  time  and  place,  made  the  canvass,  and  adjourned,  cannot  of 
their  own  will  thereafter  come  together  and  make  a  second  canvass. 

Their  powers  are  exhausted  by  the  first  action.    If,  however, 
*498  ,the  board  has  not  met,  or  having  met,  *has  refused  to  act,  its 

action  can  be  compelled.  Hagerty  v.  Arnold,  13  Ean.  *367. 
Doubtless  the  correctness  of  the  canvass,  at  least  of  the  final  elec- 
tion, can  be  determined  in  mandamus  proceedings  under  section  2, 
c.  79,  Acts  1871,  (Laws  1871,  p.  191,)  and  section  7,  as  amended  in 
1872,  (Laws  1872,  p.  271,  §  1.)  But  these  mandamus  proceedings 
do  not  run  against  the  canvassers,  and  are  not  directly  to  compel  a 
recanvass.  But,  whatever  may  be  the  rule  as  to  the  power  of  the 
court  by  direct  proceeding  to  compel  a  recanvass  after  the  dissolu- 
tion of  the  canvassing  board,  it  seems  to  us  that  any  proceedings  to 
compel  such  recanvass  as  to  the  first  election  should  be  had  before 
the  second.  In  other  words,  parties  cannot  accept  the  canvass  of  the 
first  election  as  correct,  enter  into  the  contests  of  the  second  upon 
the  basis  of  such  prior  canvass,  and  then,  when  disappointed  in  the 
result  of  the  second  election,  obtain  a  recanvass  of  the  first,  or  con- 
test the  result  of  the  second  on  the  ground  of  an  incorrect  canvass 
of  the  first.  This,  while  it  has  manifest  fairness  on  its  side,  seems 
also  warranted  by  the  legislation  of  1872  above  cited.  That  amend- 
ment, after  declaring  that  in  any  action  or  proceeding  under  the  act 
the  validity  of  the  election,  and  of  any  votes  cast  or  refused  at  such 
election,  may  be  inquired  into,  adds  this  proviso :  "Provided,  bow- 
ever,  that  in  no  case  shall  the  validity  of  any  election  be  inquired  in- 
to beyond  the  one  last  had,  and  upon  which  the  proceeding  is  based." 
This  proviso,  which  was  first  added  in  that  year,  contemplates  pro- 
ceedings in  which  two  elections  are  provided  for  as  sometimes 
necessary  to  a  final  determination ;  and  the  only  proceedings  named 
in  the  act  requiring  two  elections  are  county-seat  elections.     It  there- 
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fore  obvioasly  refers  to  snoh  eleotions,  and  plainly  indicates  that  a 
contest  made  after  the  second  election  must  be  limited  to  that 
election.  It  is  true  that  the  proceedings  named  in  the  act  axe  not 
directly  to  compel  a  reoanvass,  and  a  proviso  cannot  be  extended  be- 
yond the  reach  of  that  to  which  it  is  a  proviso.     Yet  this  is  evidence 

of  the  legislative  will  in  the  matter,  and  sustains  us  in  the 
*494    conclusions  otherwise  reached.     It  seems   *to  us  therefore 

that  the  second  meeting  and  canvass  by  the  commissioners 
of  the  votes  cast  at  the  first  election  availed  nothing,  and  that,  no 
proceedings  having  been  taken  to  correct  the  first  canvass  prior  to 
the  second  election,  all  parties  must  be  held  concluded  by  that  can- 
vass. It  follows,  therefore,  that  the  judgment  of  the  court  below  is 
correct,  and  must  be  affirmed* 

KaeuAV,  0.  J.,  concurring. 

Yalbntine,  J.  I  think  perhaps  the  decision  of  this  case  is  correct, 
but  still  I  have  no  doubt  of  the  power  of  any  proper  court  to  allow  a 
writ  of  mandamtis  to  be  issued  to  compel  a  board  of  canvassers  to  can- 
vass or  reoanvass  election  returns  where  such  board  has  in  the  first 
instance  neglected  or  refused  to  canvass  the  same,  or  to  canvass  some 
definite  and  ascertainable  portion  thereof.  And  this  I  think  may  be 
done,  although  a  particular  day  is  fixed  by  law  for  the  canvass,  and 
the  board  has  met  on  that  day,  and  canvassed  a  portion  of  the  returns 
and  adjourned.  The  canvassing  board  are  simply  ministerial  officers, 
having  no  judicial  power,  and  therefore,  when  they  neglect  or  refuse 
to  canvass  election  returns,  they  thereby  create  a  cause  of  action 
against  themselves,  to-wit,  the  action  of  tnandamusy  and  they  cannot, 
merely  by  an  adjournment  of  their  board,  defeat  or  destroy  that  cause 
of  action. 


( 


D.  B.  Anthony  v.  B.  F.  Herman  and  others. 

January  Term,  1875. 

Contract:  Consideration:  Promise  to  Third  Party.  AnacMoncanbe 
maintained  upon  a  promise  made  by  a  defendant,  upon  valid  considera- 
tion, to  a  third  party,  for  the  benefit  of  the  plaintiff,  although  the  plain- 
tiil  was  not  privy  to  the  consideration.^ 

*196    *Error  from  Cloud  district  court. 

Action  by  Anthony  against  Mark  J.  Kelley,  B.  F.  Herman, 
and  four  others,  on  a  certain  contract.     Kelley  made  default.     Her- 

^Whatever  may  be  the  rule  in  other  states,  it  is  well  settled  in  this  state  that 
^1^  parties  not  privy  to  a  contract,  nor  priy^  to  the  consideration  thereof,  may 
ine  upon  the  contract  to  enforce  any  stipulations  made  for  their  especial  benefit 
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man  and  the  other  four  defendants  demurred,  and  their  demurrer 
was  sustained  at  the  August  term,  1873.  The  facts  are  stated  in 
the  brief  of  plaintiff,  and  in  the  opinion. 

Byron  Sherry,  for  plaintiff  in  error. 

On  the  twenty-second  of  July,  1870,  Eelley  made  his  promissory 
note,  payable  to  one  Young,  for  the  sum  of  $435,  with  interest,  which 
note  was  by  said  Young  indorsed  and  delivered  to  Anthony.  To  se- 
cure the  payment  of  the  note  Eelley,  on  the  twentieth  of  August, 
1871,  executed  and  delivered  to  Anthony  a  chattel  mortgage  on  one 
Washington  hand-press,  ten  thousand  pounds  type,  office  fixtures, 
and  good-will  in  and  appertaining  to  the  fiepublican  Valley  Watch- 
man, a  paper  printed  and  published  in  the  city  of  Clyde,  Cloud  county^ 
with  the  usual  conditions,  which  chattel  mortgage  was  filed  in  the 
office  of  the  register  of  deeds  of  Cloud  county.  The  lien  obtained  by 
virtue  of  the  chattel  mortgage  was  continued  by  the  making  and  fil- 
ing of  the  necessary  affidavit.  Eelley  in  the  mean  time  sold  the  mort- 
gaged property  to  Nat.  Baker  and  Samuel  Enfield,  with  the  under- 
standing and  agreement  that  they  would  pay  the  note  in  the  hands  of 
Anthony.  Upon  their  failure  to  do  so,  Eelley  instituted  suit  against 
them  for  the  possession  of  the  mortgaged  property,  and  it  was  during 
the  pendency  of  the  suit  of  Eelley  that  the  defendants  in  this  action, 
in  consideration  that  Eelley  would  dismiss  and  discontinue  the  prose- 
cution of  the  case  commenced  by  him,  executed  and  delivered  the 
bond  now  sued  upon.  Tbe  bond  was  an  obligation  to  assume  the 
payment  of  the  note  to  Anthony;  and  Eelley,  in  consideration  of  this 
bond  of  indemnity,  turned  over  to  the  defendants  the  prop- 
*496  erty  men*tioned.  It  was  a  consideration  passing  between  Eel- 
ley and  defendants,  by  which  they  agreed  to  pay  the  note. 

The  demurrer  was  interposed  upon  the  ground  that  the  petition  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  and  upon 
the  theory  that  defendants  had  not  agreed  in  writing  with  Anthony. 
The  only  point  in  the  case  is,  was  the  promise  of  defendants,  as  set 
forth  in  the  bond,  sufficient  upon  which  to  maintain  an  action  by  the 
plaintiff?  Or,  in  other  words,  was  the  bond,  as  between  plaintiff  and 
defendants,  void  for  want  of  consideration?  The  rule  as  laid  down 
in  the  case  of  Lawrence  v.  Fox,  20  N.  Y.  268,  is  that  an  action  will 
lie  on  a  promise  made  by  a  defendant,  upon  valid  consideration,  to  a 
third  person,  for  the  benefit  of  the  plaintiff,  although  the  plaintiff  was 
not  privy  to  the  consideration.  Such  promise  is  to  be  deemed  made 
to  the  plaintiff,  if  adopted  by  him,  though  he  was  not  a  party  nor 
cognizant  of  it  when  made.  That  was  a  case  where  money  was  bor- 
rowed and  paid  over  to  a  third  party  upon  the  promise  that  this  third 
party  should  pay  a  certain  indebtedness  of  the  party  making  the  loan, 

and  interest.  Life  Assur.  Sec.  y.  Welch.  26  Ean.  C42;  Brenner  y.  Luth,  28  Kan. 
588;  Strong  y.  Marcy,  88  Ean.  109;  S.  C.  5  Pac.  Rep.  866.  Rights  of  beneficiary  to 
Bue,  see  full  notes  to  Winningho£f  v.  Wittig,  d4 14.  W.  Rep.  914;  Baker  ▼.  Elgin. 
8  Pac  Rep.  280. 
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—a  case  similar  in  principle  to  the  one  at  bar.  And  see  Farley  v. 
Cleveland,  4  Cow.  432;  Cleveland  v.  Farley,  »  Cow.  639;  Barker  v. 
Bncklin,  2  Denio,  45;  Delaware  &  H.  C.  Co.  y.  Westchester  Co. 
Bank,  4  Denio,  97;  Arnold  v.  Lyman,  17  Mass.  400;  Hall  y.  Mars- 
ton,  Id.  676;  Brewer  y.  Dyer,  7  Cash.  387. 

Bbbweb,  J.  This  was  an  action  commenced  in  the  district  coart  of 
Cloud  coanty,  by  D.  B.  Anthony,  as  plaintiff,  on  a  certain  bond,  of 
which  the  following  is  a  copy : 

"Know  all  men  by  these  presents  that  I,  Mark  J.  Kelley,  of  Osborne 
county,  Kansas,  in  consideration  of  R.  F.  Herman,  B.  V.  Honey,  F. 
K.  Teter,  Day  id  Keller,  and  E.  Kennedy  assuming  the  payment  of  a 
certain  chattel  mortgage  giyen  by  the  said  Mark  J.  Kelley,  to  D.  B. 
Anthony,  dated  August  20,  1871,  and  filed  August  30,  1871,  in  Cloud 
county,  Kansas,  and  holding  the  said  Mark  J.  Kelley  harmless  and 
indemnified  therefrom,  which  by  the  said  B.  F.  Herman,  B.  Y.  Honey, 
F.  K.  Teter,  David  Keller,  and  £.  Kennedy  is  agreed,  as  is  shown 

by  their  becoming  parties  hereto,  and  signing  these  presents, 
*497     and  in  consideration  of  one  ^dollar  in  hand  paid,  do  hereby 

sell,  assign,  transfer,  and  set  over  unto  the  said  B.  F.  Herman, 
B.  V.  Honey,  F.  K.  Teter,  David  Keller,  and  E.  Kennedy  the  follow- 
ing described  property,  viz.,  one  Washington  hand-press,  and  all  the 
type,  being  about  four  hundred  pounds  of  type,  and  one  lot  of  office 
fixtures,  being  the  same  which  were  formerly  in  and  about  the  office 
of  the  BepubUcan  Valley  Watchman,  heretofore  published  at  Clyde, 
Cloud  county,  Kansas.  Witness  ouf  hands  and  seals  at  Concordia, 
Jane  24,  1872. 


"B.  F.  Hbrma^. 
"B\  V.  Honey. 


'DAyiD  Kbllbb.    rSeal. 


Seal. 
Seal. 


Mark  J.  Kellbt. 
F.  K.  Teter. 
E.  Kennedy." 


Seal. 
Seal. 
Seal.^ 


A  demurrer  was  sustained  to  the  petition,  and  of  this  ruling  plain- 
tiff in  error  complains.  No  brief  has  been  filed  by  counsel  for  de- 
fendants in  error,  so  we  are  not  adyised  as  to  the  point  upon  which 
the  district  court  placed  its  ruling.  Counsel  for  plaintiff  in  error 
states  in  his  brief  that  the  only  question  in  the  case  was  whether  the 
promise  of  the  defendants,  as  set  forth  in  the  bond,  was  sufficient  to 
sustain  an  action  by  the  plaintiff,  and  it  seems  probable  that  the 
ruling  was  based  npon  this  queirtion.  In  it,  we  think,  the  court 
erred.  That  the  defendants  receiyed  ample  consideration,  is  eyident. 
Indeed,  if  none  were  expressed,  the  promise  in  writing  imports  a  con- 
sideration, nnder  onr  statutes.  For  this  consideration  they  agreed 
to  assume  the  payment  of  the  chattel  mortgage  to  plaintiff.  True, 
the  consideration  of  this  promise  did  not  proceed  from  the  plaintiff; 
bat,  notwithstanding  some  conflict  in  the  authorities,  we  think  the 
nde  is  settled  that  an  action  will  lie  on  a  promise  made  by  a  defend- 
anty  upon  yalid  consideration  to  a  third  party,  for  the  benefit  of  the 
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plaintiff,  althongh  the  plaintiff  was  not  privy  to  the  consideration. 
Coggs  V.  Bernard,  1  Smith,  Lead.  Gas.  385,  888;  Schemerhorn  v. 
Vanderhejden,  1  Johns.  1*40;  Cleaveland  v.  Farley,  9  Cow.  639; 
Barker  v.  Bnoklin,  2  Denio,  45 ;  Delaware  &  Hudson  C.  Co.  v.  West- 
chester Bank,  4  Denio,  97;  Lawrence  v.  Fox,  20  N.  Y.  268;  Arnold 
V.  Lyman,  17  Mass.  400;  Hall  v.  Marston,  17  Mass.  575;  Carnegie 
V.  Morrison,  2  Mete.  881;  Brewer  v.  Dyer,  7  Cash.  337.  But 
*498  see,  on  the  other  hand,  *Mellen  v.  Whipple,  1  Gray,  317.  It 
may  be  proper  to  state  that  Eelley,  one  of  the  parties  to  this 
agreement,  is  not  party  to  the  controversy  in  this  court,  he  not 
having  joined  in  the  demurrer  below. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  case 
remanded,  with  instructions  to  overrule  the  demurrer. 

(All  the  justices  concurring.) 


David  S.  Bioe  v.  Sophia  Naolb. 

January  Term,  1875. 

Trespass:  Injuries  Committed  by  Cattle:  Fence.  Where  roaming  cat- 
tle, belonging  to  one  person,  break  through  a  lawful  fence,  enter  upon 
the  land  of  another,  and  there  commit  injuries,  the  owner  of  the  land 
may  recover  from  the  owner  of  the  cattle  for  such  injuries,  notwitb- 
stauding  such  land  may  uot  haVe  been  entirely  surrounded  by  a  lawful 
fence. 

» 

Error  from  Jackson  district  court. 

Sophia  Nagle  sued  Bice  to  recover  damages  for  injuries  to  plain- 
tiff's growing  crops.  On  appeal  to  the  district  court  the  case  was 
there  tried  at  the  January  term,  1872.  The  following  instniciion 
was  given :  '*If ,  however,  you  find  from  the  evidence  that  the  cat* 
tie  belonging  to  the  defendant  did  break  into  and  enter  the  inclosed 
land  of  the  plaintiff,  and  injure  her  fence,  or  growing  crops,  you  will 
decide  from  the  evidence  whether,  at  the  places  where  said  cattle  broke 
in,  the  plaintiff  had  a  legal  and  sufficient  fence.  Then,  if  at  those 
places  she  had  a  legal  and  sufficient  fence,  she  is  entitled  to  re- 
cover; and  you  will  then  ascertain  from  the  evidence  what  injury  was 
done  by  said  cattle  to  the  fence  and  crops,  and  return  a  verdict 
*499  for  the  plaintiff  for  that  amount."  *The  defendant  asked  the 
court  to  give  the  following  instruction,  which  was  refused: 
"Before  the  plaintiff  can  recover  in  this  action  the  jury  must  lind 
from  the  evidence  that  cattle  belonging  to  the  defendant,  or  in  bis 
charge,  did  break  into  and  enter  the  inclosed  land  of  the  plaintiff,  and 
injure  her  fence,  or  her  growing  crops,  and  that  at  that  time  the  plain- 
tiff's field  or  inclosure  was  surrounded  by  a  legal  and  iuficient  fence.** 
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Verdiet  in  f ayor  of  the  plaintiff  for .  |33  damages^  and  judgment  on 
the  verdict  for  such  damages,  and  for  $220.85  oosts. 

Martin,  Burns  dt  Case,  for  plaintiff  in  error* 

Hopkins  <t  Hayden,  for  defendant  in  error* 

.  Valbntins,  J.  The  only  qaestion  presented  by  the  record  in  this 
case  is  as  follows :  Where  roaming  cattle,  belonging  to  one  person, 
break  through  a  lawful  fence,  enter  upon  the  land  of  another,  there 
commit  injuries,  can  the  owner  of  the  land  recover  from  the  owner  of 
the  cattle  for  such  injuries,  notwithstanding  such  land  may  not  have 
been  entirely  surrounded  by  a  lawful  fence  ?  This  question  must  be 
answered  in  the  afSrmative. 

The  judgment  of  the  court  below  is  affirmed* 

(AU  the  justices  concurring.) 


Wuisov  G.  Turner  and  others  v.  Osoar  Crawford  and  another. 

January  Term,  1875. 

1.  Judgments:  Setting  Off*:  Rule  Stated.    Where  two  persons  have  judg- 
ments against  each  other,  either  may  maintain  an  action  against  the 
other  to  have  the  two  judgments  compensate*  and  pay  each  other  up  to 
the  amount  of  the  smaller  judgment. 

♦500    *2. .    And  where  G.  and  T.  have  judgments  against  each  other, 

and  0.  assigns  his  judgment  to  B.  as  collateral  security  to  secure  the 
payment  of  a  debt,  and  6.  afterward  assigns  it  back  to  C,  Tield,  that  as 
0.  never  parted  with  his  entire  interest  in  the  judgment,  he  may,  after 
the  reassignment  of  the  judgment  to  him,  maintain  an  action  against  T. 
to  have  one  judgment  compensate  the  other*  up  to  the  amount  of  the 
smaller  judgment. 

9«  Attorney's  Lien:  Subject  to  the  Bight  to  Set  Off  Judgments.  And 
in  such  a  case,  wliere  T.,  after  C.'s  judgment  was  rendered,  assigned 
his  judgment  to  H.,  and  H.,  also  after  C.'s  judgment  was  rendered,  had 
obtain^  an  attorney's  lien  on  said  T.'s  judgment,  held,thAt  neither  such 
assignment  to  H.,  nor  the  attorney's  lien  of  H.,  nor  both  together,  can 
destroy  or  defeat  the  right  of  G.  to  have  one  judgment  compensate  and 
pay  the  other  up  to  the  amount  of  the  smaller  judgment. 

4.     '  The  case  of  Leavenson  v.  Lafontane,  3  Kan.  *5239  is  considered 

and  overruled,  so  far  as  relates  to  attorney's  liens. 

Error  from  Wyandotte  district  court. 

Action  by  Osoar  Crawford  and  James  T.  Johnson,  plaintiffs,  against 
Wilson  G.  Turner,  Hadley  &  Glick,  and  William  B.  Bowman,  as  de- 
fendants. The  object  was  to  compel  a  compensation  of  the  judg- 
ments which  Turner  had  recovered  at  the  October  term,  1871,  of 
said  district  court  against  said  Crawford,  amounting  in  the  aggregate 
to  the  sum  of  $261.66,  debt  and  costs,  against  a  judgment  which 
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Crawford  bad  recovered  a<2[ain8t  Tamer  in  the  same  court,  at  its  Jane 
term,  1870,  for  the  sam  of  $511.95,  debt  and  costs,  and  that  Craw- 
ford have  judgment  for  the  balance.  Said  suits  of  Turner  against 
Crawford  had  been  commenced  originally  before  a  justice  of  the 
peace,  where  judgment  was  given  in  favor  of  Turner.  Crawford  ap- 
pealed both  cases  to  the  district  court,  and  Johnson  became  his  surety 
in  the  appeal-bonds.  After  the  issuance  of  executions  (from  the  dis- 
trict court)  on  said  judgments  in  favor  of  Turner,  and  the  return 
thereon  of  "no  goods,"  Turner,  with  Hadley  &  Click,  (who  claimed 
an  interest  in  said  judgments  as  assignees,)  commenced  an  action 
as  plainti£fs  before  Bowman,  a  justice  of  the  peace,  against  Crawford 
and  Johnson,  on  said  appeal-bonds.  This  action  was  thereupon  com- 
menced by  Crawford  and  Johnson,  and  a  part  of  the  relief  de- 
*601  manded  was  that  the  defend'^ants  should  be  forever  enjoined 
'  from  prosecuting  their  action  on  said  appeal-bonds.  Trial  at 
the  October  term,  1872.  The  district  c6urt  found  generally  in  favor 
of  the  plaintiffs,  and  gave  judgment  in  their  favor,  and  against  the 
defendants,  as  prayed  for  in  their  petition. 

D.  B.  Hadley  and  C  S,  Qlick,  for  plaintiffs  in  error. 

Bartlett  dt  Hale,  for  defendants  in  error. 

Valentine,  J.  It  would  seem  from  the  record  in  this  case  that  in 
1870  Crawford  and  Turner  each  had  claims  for  money  against  the 
other.  Judgments  were  subsequently  rendered  on  these  claims, — 
one  in  favor  of  Crawford  and  against  Turner,  and  two  in  favor  of 
Turner  and  against  Crawford.  The  judgment  in  favor  of  Crawford 
was  greater  in  amount  than  both  of  the  judgments  in  favor  of  Turner. 
Afterwards,  said  Crawford  and  one  Johnson,  as  plaintiffs,  commenced 
this  action  against  Turner  and  the  other  plaintiffs  in  error  for  the 
purpose  of  having  the  Turner  judgments  applied  (so  far  as  they  would 
go)  in  partial  payment  of  the  Crawford  judgment,  and  also  for  the 
purpose  of  perpetually  enjoining  the  collection  of  the  Turner  judg- 
ments. The  court  below  rendered  judgment  in  favor  of  the  plaintiffs, 
(Crawford  and  Johnson,)  as  prayed  for  in  their  petition,  and  the  de- 
fendants below  (Turner  and  others)  now  bring  the  case  to  this  court. 
If  no  assignment  of  any  of  said  claims  or  said  judgments  had  been 
made,  or  if  no  right  of  third  persons  had  intervened,  we  suppose  such 
an  action  as  this  might  properly  be  maintained.  And  in  such  a 
case  the  judgment  rendered  by  the  court  below  would  be  upheld  by 
this  court. 

But  it  is  claimed  by  the  plaintiffs  in  error  (defendants  below)  that 
said  judgments  were  assigned^  and  that  the  right  of  third  persons  had 
intervened,  before  this  suit  was  commenced.  The  plaintiffs  in  error 
claim  that  the  Crawford  judgment  was  assigned  to  Bartlett  & 
*502  Hale,  and  that  the  ^Turner  judgments  were  assigned  to  Had- 
ley &  Click,  and  that  Hadley  &  Glick  also  had  an  attorney's 
liep  upon  said  last^mentioned  judgments.     Now,  as  Crawford  is  seek« 
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ing  to  haye  the  Tamer  judgments  and  his  jadgment  compensate  each 
other  to  the  amount  of  the  Turner  judgments,  it  would  certainly 
seem  necessary  that  Crawford  should  still  be  the  owner  of  the  Craw- 
ford jadgment.  A  previous  assignment  by  him  of  all  his  interest  in 
the  Crawford  judgment  would  certainly  destroy  his  right  to  have  it 
pay  and  cancel  the  Turner  judgments.  But  did  he  so  assign  the 
same?  As  the  record  is  brought  to  this  court  we  cannot  say  that  he 
did.  The  findings  of  the  court  below  were  general,  and  in  favor  of 
the  plaintiffs,  Crawford  and  Johnson,  and  against  the  defendants. 
Tamer  and  others.  The  findings  of  the  court  below  were  therefore, 
in  effect,  that  no  such  assignment  was  made.  And  we  cannot  say 
that  the  findings  were  not  supported  by  sufficient  evidence.  The  evi- 
dence undoubtedly  tends  to  show  that  Crawford  at  one  time  assigned 
his  said  judgment  to  Bartlett  &  Hale,  and  that  Bartlett  &  Hale  after- 
wards, but  before  the  commencement  of  this  suit,  assigned  the  judg- 
ment back  to  Crawford.  But  what  kind  of  an  assignment  was  this? 
Did  Crawford  assign  said  judgment  to  Bartlett  &  Hale  merely  as  a 
collateral  security  for  a  debt,  and  himself  still  retain  an  interest  in 
the  judgment,  or  did  he  assign  the  judgment  absolutely?  The  evi- 
dence does  not  show  what  kind  of  an  assignment  was  made,  with  any 
degree  of  certainty.  It  tends,  however,  to  show  that  the  assignment 
was  merely  as  a  collateral  security  for  a  debt.  Crawford  himself 
testified  "that  in  the  spring  of  1871  he  assigned  his  judgment  against 
Turner  for  $403.25  to  Bartlett  &  Hale  to  secure  fees  he  owed  them, 
and  the  same  was  not  assigned  back  to  him  until  just  before  the 
commencement  of  this  suit."  Now,  if  the  assignment  of  the  judg- 
ment to  Bartlett  &  Hale  was  merely  an  assignment  to  secure  attor- 
ney's fees,  and  was  not  an  absolute  assignment  of  all  the  property 
in  the  judgment,  then  we  think  that  Crawford  had  the  right  after 

the  judgment  was  reassigned  to  him  to  commence  this  ac- 
*503    tion.     *And  under  the  evidence  and  the  findings  of  the  court 

below  we  must  considef  that  the  assignment  was  made  merely 
to  secure  attorney's  fees,  and  not  as  an  absolute  assignment. 

We  do  not  think  that  the  assignment  of  the  Turner  judgments  to 
Hadley  &  Glick,  or  their  attorney's  lien  on  said  judgments,  can  make 
any  difference  in  this  case.  Crawford's  claim  and  judgment  existed 
prior  to  the  Turner  judgments,  prior  to  the  said  assignment  to  Had- 
ley &  Glick,  and  prior  to  their  attorney's  lien.  Turner  could  there- 
fore not  assign  his  judgments,  nor  the  claims  upon  which  they  were 
rendered,  nor  incumber  such  claims  or  such  judgments  with  attor- 
ney's liens,  or  any  other  kind  of  liens,  so  as  to  defeat  Crawford's 
right  to  have  bis  judgment  or  his  claim  compensate  and  pay  the 
Tamer  judgments  or  claims.  A  judgment  is  not  like  negotiable 
paper.  It  may  be  assigned,  but  will  still  be  subject  to  all  the  defenses, 
counter-claims,  or  set-offs  which  the  judgment  debtor  might,  at  the 
time  of  the  assignment,  have  against  it.  This  right  of  Crawford  to 
bavehis  judgment  compensate  and  pay  the  Turner  claims  and  judg- 
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ments  existed  from  the  time  the  Crawford  jadgment  was  rendered 
down  to  the  present  time,  and  still  exists,  except  that  possibly,  dar- 
ing the  time  the  Crawford  judgment  was  pledged  to  Bartlett  &  Hale 
to  secure  attorney's  fees,  Crawford's  right  to  so  use  said  judgment 
,  would  have  been  subject  to  the  consent  of  Bartlett  &  Hale.  If  Tur* 
ner  had  not  assigned  his  judgments,  or  incumbered  them  with  at- 
torney's liens,  bis  right  to  have  his  demand  compensate  that  of  Craw- 
ford up  to  the  amount  of  his  demand  would  have  existed,  notwith- 
standing the  assignment  of  the  Crawford  judgment  to  Bartlett  & 
Hale. 

The  view  we  have  taken  of  this  ease  is  in  accordance  with  our 
statutes.  An  action  may  be  maintained  in  this  state  on  a  domestic 
judgment.  Bumes  v.  Simpson,  9  Ran.  *658.  If  either  Turner  or 
Crawford  had  commenced  an  action  against  the  other  on  his  judgment, 
the  other  could  have  set  up  his  judgment  as  a  set-off,  (Gen.  St.  64S, 
649,  §§  94,  98;)  and  section  100  of  the  Code  provides  that 
"^604  "when  cross-demands  have  ^existed  between  persons  under 
such  circumstances  that,  if  one  had  brought  an  action  against 
the  other,  a  counter-claim  or  set-off  could  have  been  set  up,  neither 
can  be  deprived  of  the  benefit  thereof  by  the  assignment  or  death  of  the 
other,  but  the  two  demands  must  be  deemed  compensated,  so  far  as 
they  equal  each  other."  Gen.  St.  649.  The  view  that  we  have 
taken  of  this  case  is  also  in  accordance  with  equitable  principles.  So 
far  as  this  decision  conflicts  with  the  decision  made  in  the  case  of 
Leavenson  v.  Lafontane,  3  Kan.  *523,  that  decision  is  overruled. 

The  judgment  of  the  court  below  is  affirmed. 

(All  the  justices  concurring. 


St.  Joseph  &  D.  C.  B.  Go.  v.  Thomas  Oasst. 

January  Term,  1875. 

i.  Attaohment:  Discharged  by  Defendant's  AppeaL  Where  a  case  in 
a  justice's  court,  in  which  an  attachment  has  been  issued  and  levied  upon 
property  of  the  defendant,  is  tal^en  by  the  defendant  on  appeal  to  the 
district  court,  the  attachment  is  thereby  discharged,  and  the  attached 
property  should  be  delivered  to  the  defendant. 

2.  :  Motion  to  Discharge:  Effect  of  Appeal.    In  such  a  case, 

where  a  motion  which  had  previously  been  made  in  the  justice's  court 
to  discharge  the  attachment,  and  there  overruled,  was  "called  up"  bj 
the  defendant  in  the  district  court,  and  afiQdavits  offered  to  be  read  in 
support  thereof,  Tield,  that  such  motion  could  not  rightfully  be  enter- 
tained by  the  district  court,  and  therefore  that  the  district  court  did  not 
err  in  refusing  to  permit  the  affidavits  to  be  read,  and  in  overruling  the 
motion. 
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• 

3. :  Coats  on.    And  in  such  a  case,  although  a  motion  might  properly 

have  been  made  in  the  district  court  to  tax  the  costs  made  on  the  at- 
tachment against  the  plaintiff,  because  the  attachment  was  wrongfully 
obtained,  yet  said  motion  "to  discharge  the  attachment"  could  not  be 
considered  merely  a  motion  to  tax  the  costs  of  the  attachment,  and  es« 
pecially  not,  as  the  motion  was  ''called  up"  before  the  trial  in  the  dis- 
trict court  was  commenced. 

*505     *£rror  from  Doniphan  district  court* 

Casey,  as  plaintiff,  had  judgment,  at  the  June  term  of  the 
district  court,  1874,  for  $112.20,  and  oosts,  and  the  railroad  com- 
pany brings  the  case  here  on  error. 

John  Doniphan^  for  plaintiff  in  error. 

Nathan  Price  and  W,  D.  Webb,  for  defendant  in  error. 

VALSNTiNEy  J.  This  actioD  was  originally  commenced  by  Thomas 
Casey  against  the  St.  Joseph  &  Denver  City  Railroad  Company  be- 
fore a  jastice  of  the  peace.  An  attachment  was  issued  in  the  case. 
From  the  record  we  learn  that,  on  the  day  set  for  trial,  the  "case 
was  called,  and  parties  appeared,  and  the  defendant,  by  its  attor- 
neys, Messrs.  Hawkins  &  Baldwin,  filed  affidavit  and  motion  to  dis- 
chfCrge  the  attachment  issued  in  this  case.  Motion  was  argued  by 
counsel,  and  thereupon  the  said  motion  was  overruled  by  the  court 
upon  the  ground  that  plaintiff  did  not  (in  the  opinion  of  the  court) 
have  reasonable  notice  of  the  filing  of  the  same,  as  the  law  contem- 
plates." Now,  suppose  that  reasonable  notice  of  said  motion  was  in 
fact  given,  and  still  there  is  nothing  to  show  that  the  motion  should 
have  been  sustained.  What  did  the  motion  or  the  affidavit  contain, 
and  whose  affidavit  was  it?  Was  it  the  affidavit  of  Casey,  Hawkins, 
Baldwin,  or  some  one  else?  The  justice  of  the  peace  rendered  judg* 
ment  in  favor  of  Casey,  and  against  the  railroad  company,  for  $200.55, 
and  costs,  and  ordered  that  the  attached  property  be  sold  to  sat- 
isfy said  judgment.  The  railroad  company  then  appealed  to  the 
district  court.  We  suppose  the  appeal-bond  was  an  ordinary  appeal- 
bond,  but  we  cannot  tell,  as  no  copy  of  the  same  is  given  in  the  rec- 
ord.   What,  then,  became  of  the  attached  property?     The  record 

does  not  show,  but  we  would  infer  from  the  briefs  of  counsel 
*506    *that at  was  delivered  by  the  officer  to  the  railroad  company. 

This  we  think  was  right. 
Section  52  of  the  justices'  act  provides  that  "if  the  defendant,  or 
other  person  in  his  behalf,  at  any  time  before  judgment,  oause  an 
undertaking  to  be  executed  to  the  plaintiff  by  one  or  more  sureties, 
resident  in  the  county,  to  be  approved  by  the  justice,  in  double  the 
amount  of  the  plaintiff's  claim,  to  he  stated  in  his  affidavit,  to  the 
effect  that  the  defendant  shall  perform  the  judgment  of  the  justice, 
the  attachment  in  such  action  shall  be  discharged,  and  restitution 
made  of  any  property  taken  under  it,  or  the  proceeds  thereof.  Such 
undertaking  shall  also  discharge  the  liability  of  a  garnishee  in  such 

V.  14c.— 26 
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action  for  any  property  of  the  defendant  in  his  hands.'*  Gten.  St. 
787.  Section  213  of  the  Civil  Code  is  precisely  like  the  foregoing 
section  of  the  justices*  act,  except  the  words  which  we  have  pat  in 
italics  are  changed  as  follows:  **in*'  is  changed  to  "on;"  ''justice*' 
is  changed  in  two  places  to  ''court;"  and  ''to  be"  is  changed  to  ''as.** 
The  appeal- hond,  where  the  defendant  appeals,  is  in  spirit  substan- 
tially the  same  as  the  bond  mentioned  in  the  foregoing  sections. 
Section  121  of  the  justices*  act  provides  that  "the  party  appealing 
shall,  within  ten  days  from  rendition  of  the  judgment,  enter  into  an 
undertaking  to  the  adverse  party,  with  at  least  one  good  and  snffi- 
cient  surety,  to  be  approved  by  such  justice,  in  a  sum  not  less  than 
fifty  dollars  in  any  case,  nor  less  than  double  the  amount  of  the  judg- 
ment and  costs,  conditioned — First,  that  the  appellant  will  prosecute 
his  appeal  to  effect,  and  without  unnecessary  delay;  second,  that,  if 
judgment  be  rendered  again3t  him  on  the  appeal,  he  will  satisfy  such 
judgment  and  costs.  Such  undertaking  need  not  be  signed  by  the 
appellant."     Gen.  St.  800. 

Now,  as  the  defendant  who  appeals  gives  ample  secniitv  for  the 
prosecution  of  his  appeal  to  effect,  and  for  the  payment  of  any  judg- 
ment that  may  be  rendered  against  him,  it  would  seem  to  be  hardly 
necessary  that  the  attachment  should  continue  any  longer  in  force. 
And  as  no  provision  is  made  by  law  for  the  officer  who  holds  the  at- 
tached property  at  the  time  the  appeal  is  taken  to  turn  the  property 
over  to  some  officer  of  the  district  court,  it  would  hardly  seem 
*507  that  it  was  ^intended  that  the  district  court  should  take  charge 
of  the  attached  property.  And  it  can  hardly  be  supposed  that 
after  all  the  proceedings  of  the  justice's  court  are  taken  by  appeal 
to  the  district  court,  that  any  officer  of  the  justice's  court  will  con- 
tinue to  have  possession  and  control  of  the  attached  property;  and 
the  appeal-bond,  in  spirit  and  substance,  certainly  answers  all  the  re- 
quirements of  section  52  of  the  justices*  act,  and  section  213  of  the 
Civil  Code. 

It  has  been  held  in  this  court  that  where  a  justice  has  discharged 
the  attachment,  and  the  plaintiff  has  appealed  by  filing  .an  ordinary 
appeal-bond,  the  attachment  is  not  thereby  taken  to  the  district 
court.  Gates  v.  Sanders,  18  Kan.  *411.  The  proceedings  of  the 
district  court  with  regard  to  the  attachment  issued  in  this  case  will 
appear  from  the  following  quotations  from  the  record  brought  to  this 
court:  "Be  it  remembered  that,  on  the  call  of  the  above  [case]  ac- 
tion for  trial,  defendant  called  up  the  motion  to  discharge  attach- 
ment made  in  the  court  below,  and  read  the  said  motion  and  affida* 
vit  of  H.  C.  Hawkins,  as  follows ;  [Here  follows  motion  and  affida* 
vit  of  Hawkins.]  No  motion  was  made  in  this  court  to  discharge 
attachment.  The  defendant  then  read  the  following  notice  of  filing 
counter-affidavits,  [here  follows  notice ;]  and  tendered  and  offered  to 
read  the  affidavits  of  L.  D.  Suthill  and  E.  H.  Saville  filed  in  said 
action  in  this  court,  which  affidavits  are  in  the  following  words, 
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[here  follow  affidavits  of  Suthill  and  Saville;]  but  the  conrt  refused 
to  hear  the  affidavits  read,  and  overroled  the  motion,  which  order  is 
in  the  following  words  and  figures:  < [Title,  etc.]  The  motion  of 
said  defendant  to  discharge  attachment  in  this  case  being  argued  by 
counsel,  the  court,  upon  due  consideration,  overruled  said  motion;'  to 
which  defendant  duly  excepted. ,  To  all  of  said  rulings  of  the  court, 
in  refusing  to  hear  the  affidavits  read,  to  discharge,  and  in  disallow- 
ing said  motion,  the  defendant  then  and  there  duly  excepted." 

The  parties  then  proceeded  with  the  trial,  and  the  court,  at  the 
close  of  the  trial,  rendered  judgment  in  the  following  words,  to- wit: 

"It  is  therefore  considered,  ordered,  and  adjudged  by  the  court 
*508    here  that  the  said  plaintiff  have  and  recover  of  and  *f rom  the 

said  defendant  the  said  sum  of  $112.20,  and  interest  as  afore- 
said, and  also  his  costs  in  and  about  this  suit  expended,  taxed  at 
$ ,  and  that  execution  issue  therefor;"  to  all  of  which  the  de- 
fendant then  and  there  excepted. 

It  is  not  stated  in  the  record  why  the  district  court  refused  to  hear 
said  affidavits  read,  nor  why  the  court  overruled  said  motion  to  dis- 
charge said  attachment.  But  we  would  infer  from  the  briefs  of  coun- 
sel that  the  same  was  so  done  because  the  court  considered  the  at- 
tachment discharged  by  the  appeal-bond.  If  this  was  the  view  of 
the  court  below,  we  think  the  court  below  was  right.  When  the  rail- 
road company  gave  the  appeal- bond  we  think  the  company  became 
entitled  to  the  immediate  custody  of  the  attached  property,  and  we 
presume,  from  the  briefs  of  counsel,  that  it  immediately  obtjained 
such  custody.  The  district  court  did  not  make  any  order  with  refer- 
ence to  said  attached  property.     This  we  think  was  right. 

But  it  is  claimed  by  the  railroad  company  that  the  attachment 
was  wrongfully  obtained ;  that  costs  accrued  thereon;  and  that  judg- 
ment has  been  wrongfully  rendered  against  the  company  for  such 
costs.  This,  in  fact,  is  the  only  ruling  of  the  court  below  of  which 
the  plaintiff  now  complains  as  substantial  error.  Now,  in  our  opin- 
ion, the  entire  judgment  of  the  justice  of  the  peace  was  wholly  va- 
cated by  the  appeal  and  trial  and  judgment  in  the^  district  court. 
The  attachment  was  also  discharged  by  the  appeal.  The  question 
of  damages  for  the  wrongful  suing  out  of  the  attachment  cannot  be 
heard  in  this  case;  and  hence  the  question  of  who  shall  pay  the  costs 
which  have  accrued  oil  the  attachment  is  the  only  question  left  hav- 
ing any  conneetion  with  the  attachment  proceedings  which  could  have 
been  beard  by  the  district  court  in  this  case.  And  this  question,  we 
think,  should  have  been  submitted  to  the  district  court,  if  any  ruling 
were  desired  upon  the  question.  Nothing  that  transpired  either  in 
the  justice's  court,  or  the  district  court,  would  have  precluded  the 

defendant  from  submitting  the  question  to  the  district  court. 
*509    But  the  defendant  did  not  ^submit  the  question  to  that  court 

in  any  proper  mode.  A  motion  made  in  the  justice's  court 
to  discharge  the  attachment,  and  "called  up"  in  the  district  court. 
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where  no  snch  motion  could  rightfully  be  entertained,  can  hardly  be 
construed  to  be  a  motion  made  in  the  district  court  to  tax  costs ;  and 
especially  not  as  the  motion  was  "called  up"  in  the  district  court  be- 
fore the  trial  in  that  court  was  commenced.  And  although  the  court 
below  rendered  judgment  against  the  defendant  for  the  costs  of  the 
plaintiff  in  general,  yet  it  does  not  seem  that  any  costs — those  on  the 
attachment,  or  others — have  ever  yet  been  taxed.  Except  for  the 
affidavits  of  Hawkins,  Suthill,  and  Saville,  it  would  appear  from  the 
record  that  the  costs  of  the  attachment  should  be  taxed  against  the 
defendant  below.  And  as  these  affidavits  were  merely  read,  or 
offered  to  be  read,  on  a  motion  which  the  district  court  could  not 
rightfully  entertain,  we  think  the  affidavits  can  hardly  be  considered 
as  in  the  case.  If  the  defendant  had  offered  to  read  them  upon  a 
motion  to  tax  the  costs  of  the  attachment  against  the  plaintiff,  the 
plaintiff  would  probably  have  opposed  them  with  counter-affidavits. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 


Joseph  B.  Nelson  v,  John  G.  Bbokbb. 
January  Term,  1875. 

Judgment:  Voidable  Judgment:  Justices'  Courts.  A  judgment  of  a 
justice  of  the  peace,  rendered  upon  a  service  of  summons  made  only  two 
days  prior  to  tbe  rendering  of  such  judgment,  is  not  void,  but  only  void- 
able, and  must  be  held  valid  and  binding  in  all  cases  until  reversed,  va- 
cated, or  set  aside  by  some  direct  proceeding  instituted  for  that  purpose* 

*610     *Error  from  Butler  district  court. 
The  case  is  stated  in  the  opinion. 
R.  M.  Buggies,  for  plaintiff  in  error. 
H.  r.  Sumner  and  A,  J.  Miller,  for  defendant  in  error. 

Yalbntine,  J.  The  principal,  if  not  the  only,  question  involved 
in  this  case,  is  whether  a  judgment  of  a  justice  of  the  peace,  ren- 
dered upon  a  service  of  summons  made  only  two  days  prior  to  tbe 
time  of  rendering  such  judgment,  is  to  be  deemed  valid  and  binding, 
when  attacked  collaterally,  or  whether  such  a  judgment  must  be 
deemed  void  in  all  cases.  We  think  that  such  a  judgment  is  never 
void,  but  only  voidable,  and  must  be  held  valid  and  binding  in  all 
cases  until  reversed,  vacated,  or  set  aside  by  some  direct  proceeding 
instituted  for  that  purpose.  It  is  not  like  a  judgment  rendered  upon 
no  service.  The  service  was  good,  except  that  it  was  made  only  two 
days  before  the  time  set  for  trial,  while  it  should  have  been  at  least 
three  days  before  that  time.     Gen.  St.  777;  Justices'  Act,  §  12. 

^Sea  Cross  v.  Enoz,  82  Ean.  725;  S.  0.  5  Pac.  Rep.  32;  Gross  v.  Funk,  20  Ean. 
656. 
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The  Benriee  was  mexelj  irregtdar,  it  was  not  no  service,  or  a  void  serv- 
ice, and  a  jadgment  rendered  thereon  was  not  void,  bat,  at  most, 
was  only  yoidable.  Ballinger  v.  Tarbell,  16  Iowa,  491;  Freem. 
Jadgm.  §  126.  See,  also,  in  this  connection,  Dutton  v.  Hobson,  7 
Ean.*196;  Armstrong  t.  Grant,  7  Ean.  *285;  Glajpoole  v.  Houston, 
12  Kan.  *324,  ♦327;  Meisse  v.  McCoy's  Adm'r,  17  Ohio  St.  225. 

In  the  present  case  the  facts  are  these :  One  C.  W.  Donaldson 
sued  one  William  Hoy  before  a  justice  of  the  peace,  and  obtained  an 
order  of  attachment.     The  summons  and  order  of  attachment  were 

issued  on  October  14,  1872.  fioth  were  made  returnable  on 
*511    October  25tb.     The  order  was  served  on  ♦the  same  day  that 

it  was  issued,  by  levying  the  same  on  some  com  standing  in  a 
field.  The  summons  was  served,  as  appears  from  the  record,  on  Octo- 
ber 25th,  but  from  the  brief  of  the  defendant  in  error  we  suppose  it  was 
served  October  23d.  It  probably,  however,  makes  but  little  difference 
whether  it  was  served  on  the  23d  or  25th,  as  it  was  served  and  returned 
before  the  case  was  called  for  trial.  The  summons  and  the  order  of 
attachment  were  both  returned  on  October  25th.  The  plaintiff  ap- 
peared for  trial,  but  the  defendant  did  not  appear.  The  justice  then, 
upon  the  evidence  of  the  plaintiff,  rendered  judgment  for  the  plaintiff, 
and  against  the  defendant.  The  attached  property  was  afterwards  sold 
at  constable's  sale  to  satisfy  this  judgment,  and  Nelson,  the  plaintiff  in 
error  in  this  case,  (defendant  below,)  bought  it.  Nelson  afterwards 
took  the  com  away.  Becker,  the  defendant  in  error,  (plaintiff  be- 
low,) also  claimed  to  own  the  com.  He  claimed  that  he  purchased 
it  direct  from  the  said  William  Hoy,  the  judgment  debtor,  before  said 
suit  was  commenced  against  Hoy.  He  also  claimed  that  he  had  pos- 
session and  control  of  the  ground  on  which  said  corn  stood.  He 
therefore  commenced  this  action  against  Nelson  for  entering  the 
premises  and  taking  away  said  com.  It  was  shown  on  the  trial  of 
this  case  that  Hoy  did  in  fact,  at  one  time,  own  the  com.  He  had  a 
lease  of  the  ground,  and  raised  the  corn,  and  was  to  pay  one-half  of 
the  corn  raised  for  the  use  of  tb^  premises.  Nelson  did  net  take 
away  more  than  one*half  of  the  corn.  It  was  also  shown  on  the  trial 
that  Becker,  subsequent  to  the  time  when  be  claims  to  have  pur- 
chased said  com  from  Hoy,  admitted  and  stated  to  various  witnesses, 
and  at  different  times,  that  Hoy  owned  the  corn.  Nelson  then  of- 
fered to  introduce  a  transcript  of  judgment,  and  the  proceedings  con- 
nected therewith,  for  the  purpose  of  showing  that  he,  Nelson,  had 
obtained  all  the  interest  in  said  com  that  Hoy  ever  had;  but  the 
court  below  exoladed  the  evidenee,  and  afterwards,  on  the  other  evi- 
dence, rendered  judgment  in  favor  of  Becker,  and  against  Nelson. 

We  think  the  court  below  erred  in  excluding  said  evidence.  It 
*518    was  competent  and  material,  and  ^should  have  been  received. 

The  only  ground  for  excluding  it  seems,  from  the  brief  of  de- 
fendant in  error,  to  have  been  said  irregular  service  of  summons, 
^hich  we  have  already  discussed. 
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The  judgment  of  the  court  below  is  reversed,  ttnd  a  new  trial  or- 
dered. 

(All  the  justices  concurring.) 


Kansas  Pac.  By.  Go.  v.  Margaret  Salmon,  Adm'x.' 

January  Term,  1875. 

1.  Amendments:  Pleading:  Amending  Petition:  Changing  Nature  of 
Claim.  This  action  was  brought  by  Margaret  Salmon,  as  administra- 
trix of  the  estate  of  Daniel  Salmon,  deceas^,  against  the  Kansas  Pacific 
Railway  Company,  under  section  422  of  the  Civil  Code,  for  damages  re- 
sulting from  the  death  of  said  Daniel,  claimed  to  have  been  wrongfully 
caused  by  the  said  railway  company.  In  the  original  petition  it  was  al- 
leged that  Salmon  was  killed  through  the  negligence  of  the  railway  com- 
pany while  he  was  being  transported  by  them  as  a  passenger,  bat  after- 
wards the  petition  was  so  amended  as  to  make  it  allege  that  Salmon  was 
killed  through  the  negligence  of  the  railway  company  while  he  was  being 
transported  by  them  as  an  employe  of  the  company.  Held,  that  the 
court  below  did  not  err  in  allowing  said  amendment  to  be  made. 

2. .    A  pleading  may  be  amended  by  inserting  allegations  material  to 

the  case,  and  every  material  amendment  of  a  petition  must  of  necessity 
change  more  or  less  the  nature  of  the  cause  of  action. 

8.  Evidence:  Bailroads:  Non-Residence  of  Officials.  In  an  action 
against  a  railway  company  to  recover  damages  for  wrongfully  causing 
the  death  of  an  employe,  it  is  not  error  to  admit  testimony  which  tends 
to  show  that  the  president  and  directors  of  such  railway  company  rtsside 
in  other  states,  and  give  very  little  personal  attention  to  the  operating  of 
the  road. 

4. :    Incompetency  of  Conductors  and  Engineers.    It  is  not 

error  for  the  court  to  admit  testimony  tending  to  show  incompetency 
on  the  part  of  conductors  and  engineers  of  colliding  trains. 

*518  *6.  Negligence:  Contributory:  Question  of  Faot:  Efibot  of  Ver- 
dict. A  verdict  that  the  death  of  the  deceased  '*was  caused  by  the 
gr^d  negligence  of  the  defendant>  without  any  fault*'  of  said  deceased, 
is  substantially  an  affirmative  finding  that  the  deceased,  during  the  wliole 
transaction  resulting  in  his  death,  exercised  due  care  and  diligence  to  pro- 
tect himself  from  injury,  and  to  do  his  duty  towards  his  employer. 

6.  Verdicts  in  Supreme  Court:  Approval  by  Trial  Court.  Where  a 
jury  return  a  verdict  against  the  weight  or  preponderance  of  the  testi- 
mony, and  the  trial  court,  upon  a  motion  to  set  aside  the  verdict  and 
grant  a  new  trial  because  the  verdict  is  not  sustained  by  sufficient  evi- 
dence, approves  such  verdict,  and  gives  judgment  thereon,  if  there  is 

iThis  case  in  court,  11  Ean.  *88;  this  case  referred  to.  Union  Pao.  Ry.  Co.  v. 
Young,  19  Kan.  493;  Kansas  Pac.  By.  Co.  v.  Little.  Id.  273;  consult,  on  the  sub- 
ject of  the  liability  of  railroad  companies  for  injuries  to  employes,  the  notes 
to  the  following  cases:  Defective  machinery,  Kelley  v.  Erie,  T.  &  T.  Co.,  25  N. 
W.  Rep.  707;  employment,  Chicago  v.  Se;x:ton,  2  N.  JB.  Rep.  267;  scope  of  employ- 
ment, Pittsburg,  C.  &  St.  L.  R.  Co.  v.  Kirk,  1  N.  E.  Rep.  849;  fellow-servants, 
Phillips  V.  Chicago,  M.  &  St.  P.  R.  Co.,  25  N.  W.  Rep,  649;  McGee  v.  Boston  Cord- 
age C)o.,  1  N.  E.  Rep.  746;  risfes— negligence,  Parmer  v.  Central  Iowa  Ry.  Co.,  34 
In  .  W.  Rep.  896,  and  the  full  note  to  Kansas  Pac.  Ry.  Co.  v.  Peavey,  8  Pac.  Rep. 
791. 
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some  evidence  to  sustain  the  verdict  in  every  essential  particular,  this 
court  cannot  reverse  the  judgment  merely  because  the  verdict  does  not 
seem  to  be  sustained  by  sufficient  evidence.  [Kansas  F^.  Ry.  Go.  v. 
Eunkel,  17  Ean.  169,  and  cases  cited.] 

Error  from  Leavenworth  district  court. 

The  defendant  in  error,  as  administratrix  of  the  estate  of  her  de- 
ceased hnsband,  Daniel  Salmon,  brought  suit  against  the  Kansas  Pa- 
cific Railway  Company  to  recover  damages  sustained  by  the  widow 
and  heirs  of  said  deceased  by  reason  of  his  death.  The  action  was 
eommenoed  in  October,  1871,  and  was  here  on  error  two  years  ago, 
and  will  be  found  reported  in  11  Kan.  *83,  where  a  full  statement  of 
the  facts,  agreed  and  admitted,  will  be  found  in  the  statement  and 
opinion.  The  original  petition  (11  Kan.  *84)  alleged  that  Daniel 
Salmon  was  a  passenger,  riding  on  defendant's  oars,  on  their  railroad, 
and  that  his  death  was  caused  by  the  gross  carelessness  and  negli- 
gence of  the  defendant,  by  its  agents  and  employes,  and  through  no 
fault  or  want  of  care  on  the  part  of  said  Daniel.  On  being  remanded 
to  the  distriot  eourt,  that  court  gave  plaintiff  leave  to  amend  her  pe- 
tition. This  was  done.  The  substantial  amendment  was  the  omission 
of  the  allegation  that  the  deceased  was  a  passenger,  and  the  inserting, 
in  lieu  thereof,  an  allegation  that,  ''at  the  time  of  the  death  of  said 
Daniel  Salmon,  the  said  Daniel  was  in  the  employ  of  said  defendant 
as  a  locomotive  engineer,  and  as  such  had  charge  of  an  engine  from 
Brookville  west,  for  one  run  west  of  said  point ;  and  that,  by  request 
and  permission  of  said  defendant,  said  Daniel  and  other  em- 
*514  ployes  of  the  said  defendant  were,  *and  had  for  a  long  time 
been,  accustomed  to  ride  on  the  car  on  which  the  said  Daniel 
was  then  being  carried  without  other  compensation  than  the  good 
offices  of  said  defendant  and  its  employes  toward  each  other;  that 
the  said  Daniel  had  no  office  or  duty  to  perform  on  said  train,  and 
no  authority  thereon;  and  that  the  death  of  the  said  Daniel  Salmon 
was  caused  and  produced  by  the  gross  negligence  of  said  defendant." 
This  amendment  was  objected  to  by  defendant,  "because  and  for  the 
reasons — First,  that  the  said  amended  petition  substantially  changes 
the  cause  of  action  of  plaintiff;  second,  the  cause  of  action  stated  in 
said  amended  petition  is  another  and  different  cause  of  action  from 
that  alleged  in  the  original  petition  filed  in  said  cause;  and,  third, 
the  cause  of  action  on  which  this  suit  was  brought  is  abandoned  by 
the  said  amended  petition,  and  a  new  cause  of  action  substituted  and 
alleged.''  The  distriot  court  refused  to  strike  off  the  amended  peti- 
tion. The  answer  was  a  general  denial.  Trial  at  the  January  term, 
1874.  An  agreed  statement  of  facts  was  filed,  (the  same  as  given  in 
11  Kan.  •Sd,  *90.) 

Plaintiff  called  J.  P.  TJ.  to  testify  as  to  place  of  residence  of  presi- 
dent and  directors  of  the  road,  and  what  officers  had  personal  charge 
and  supervision  in  operating  defendant's  railroad.  The  depositions 
of  the  engineer  of  one  of  the  oolliding  trains  at  the  time  of  the  collis- 
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ion,  and  the  conductor  of  the  other  of  said  trains,  were  read,  to  show 
the  condition  of  the  road,  negligence,  want  of  care,  and  that  the 
weather  was  foggy,  etc.  Another  witness  was  called  to  prove  the  in- 
competency of  one  of  the  engineers,  bat  he  testified,  on  cross-exami- 
nation, that  said  engineer  (Sheldon)  ''operated  his  engine  as  well  as 
the  average  engineers  on  the  road." 

Plaintiff  then  called  W.  H.  Brownhill,  who  testified  as  follows: 
'*My  occupation  is  that  of  locomotive  engineer.  Have  been  in  that 
business  twenty  years.  Am  at  present  employed  on  the  Atlantic  & 
Pacific  Railroad,  between  Sedalia  and  State  Line.  From  April  to 
September,  1870.  I  was  on  the  Kansas  Pacific  road,  at  BrookviUe,  in 
charge  of  the  round-house,  as  foreman.  BrookviUe  is  200  miles  w^st 
of  the  Missouri  river,  and  the  terminus  of  the  £aw  Valley  di- 
*516  vision,  and  the  Smoky  Hill  ^division.  Before  that  I  bad  ran 
an  engine  about  four  years  on  the  E.  P.  road.  I  was  ap- 
pointed foreman  by  B.  Marshall,  who  was  division  superintendent  of 
the  Smoky  Hill  division.  I  had  a  general  supervision  of  everything 
at  that  point, — men  and  engines;  to  see  that  the  engines  were  got 
ready,  and  that  the  men  did  their  duty.  I  was  on  duty  on  the  thir- 
teenth of  September,  1870.  I  knew  Daniel  Salmon.  He  occupied 
at  that  time  the  position  of  locomotive  engineer  on  a  freight  train. 
He  ran  on  the  Smoky  Hill  division,  from  BrookviUe  to  Ellis.  He 
was  killed  on  th^  thirteenth  of  September,  at  Clear  Greek,  a  point 
between  Ellsworth  and  BrookviUe,  on  the  line  of  the  Kansas  Pacific 
BaUroad.  I  had  last  seen  Salmon  before  he  was  killed,  the  night 
previous,  at  BrookvUle.  His  family  resided  at  that  time  at  Ellsworth. 
He  had  been  home  to  visit  his  family,  and  I  instructed  him  to  return 
on  the  first  train  in  the  morning.  His  family  was  sick,  and  he  had 
been  up  late  at  night,  and  he  got  into  the  caboose  to  ride  back  to  his 
daily  labor.  I  was  not  there,  (at  Ellsworth,)  but  know  he  went  home 
from  BrookviUe  to  Ellsworth  the  night  of  the  12th.  I  saw  him  last 
alive  on  the  night  of  the  twelfth  of  September,  at  BrookviUe;  and 
saw  him  dead,  in  the  forenoon,  the  next  day,  at  BrookviUe.  His  body 
was  brought  in,  I  think,  on  the  same  train  he  was  kiUed  on.  It  was 
the  first  train  coming  east  on  the  morning  of  the  18th.  James  Mas- 
sey  was  the  conductor  of  that  triain .  E .  M.  Sheldon  was  the  engineer. 
The  morning  of  the  13th  was  very  foggy, — ^more  so  than  usual. 

I  had  known  James  Massey,  the  conductor  of  the  train  on  which 
the  accident  occurred,  about  a  year  or  so.  He  was  mostly  employed 
as  a  brakeman;  occasionally  he  ran  as  a  conductor.  He  was  not 
employed  as  a  regular  conductor,  but  occasionally  ran  a  trip  or  two 
as  a  conductor.  From  my  experience  as  an  engineer  on  a  railroad 
I  should  say  I  was  capable  of  judging  of  the  capacity  of  a  man  to  run 
a  train  as  conductor.  I  had  no  knowledge  of  Massey  running  trains 
as  conductor;  only  an  occasional  trip,  as  I  haye  stated.  I  should 
say  he  was  not  a  fit  man  to  run  a  train,  from  his  lack  of  judgment 
and  ability,  and  dissipation.     I  had  known  him  on  the  road  about  a 
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jrear.  I  mean  by  diBsipation :  that  be  was  in  the  habit  of  drinking 
too  maeb  liqaor, — ^getting  drunk.  I  had  seen  him  in  that  fix  a  great 
many  times.  I  have  not  seen  him  drank  while  on  daty,  because  J  had 
no  chance  to.    He  was  away  from  me  when  on  duty. 

"Marsball  oooupied  the  position  of  division  superintendent, 
*516    *Smoky  Hill  division, — the  same  division  that  the  accident 

occurred  on  by  which  Salmon  lost  his  life.  Marshall  had  the 
sole  power  to  employ  and  discharge  employes  in  that  division.  He 
was  the  chief  officer  of  the  company  in  that  division, — the  highest 
authority  we  knew  of.  I  knew  E.  M.  Sheldon.  He  was  at  that 
time  engineer  of  a  freight  train.  He  was  the  eugineer  of  the  train 
on  which  Salmon  was  killed.  I  had  known  him  then  about  two 
years  and  a  half.  He  was  fireman  about  two  years,  and  engineer 
about  six  months.  From  my  experience  as  a  locomotive  engineer, 
and  my  knowledge  of  E.  M.  Sheldon,  I  could  form  a  judgment  as  to 
his  capacity  as  an  engineer.  I  considered  him  an  incompetent  man. 
He  lacked  judgment  and  ability  in  running  an  engine.  He  was 
strictly  moral  and  temperate.  He  had  no  bad  habits.  Mr.  Mar* 
shall  asked  me  why  the  engineer  that  was  running  that  engine  could 
not  do  better.  This  was  before  the  death  of  Salmon.  My  reply  was 
that  it  wanted  an  engineer,  that  he  was  no  engineer,  and  never  would 
be,  and  he  had  better  get  rid  of  him.  Those  were  my  words  to  Mr. 
Marshall.  This  conversation  between  myself  and  the  division  super- 
intendent in  reference  to  Sheldon  was  about  two  months  before  Sal- 
mon's death.  Mr.  Sheldon  was  retained  on  the  road,  in  the  capacity 
of  an  engineer,  after  that  statement  to  Mr.  Marshall.  He  remaiued 
on  the  road  from  the  time  of  that  conversation  till  the  death  of  Salmon 
in  the  capacity  of  engineer.  It  was  a  wood  or  construction  train  that 
collided  with  the  train  upon  which  Salmon  was  at  the  time  he  was  killed. 
I  know  this,  because  I  furnished  the  engineer  to  run  it.  The  engi- 
neer of  that  train  was  J.  W.  Wever.  He  resides  now  at  Beardstown, 
111.  The  wood  train  did  not  have  any  conductor  that  day.  The  ac- 
cident by  which  Salmon  lost  his  life  occurred  at  Clear  Greek.  At  that 
point  the  track  is  crooked,  and  the  grade  very  steep, — probably  75 
feet  to  the  mile  either  way  from  where  the  accident  happened.'' 

On  cross-examination  witness  testified  as  follows:  "I  guess  I  was 
not  the  only  competent  man  on  that  r6ad.  I  don't  know  as  Mr. 
Marshall  was  as  competent  to  judge  of  the  fitness  of  the  men  as  I 
was.  He  had  been  a  railroad  man  as  long.  He  had  a  better  oppor- 
tunity of  knowing  the  way  Mr.  Massey  run  on  the  road  than  I  had. 
My  principal  business  was  at  a  particular  point.  I  had  charge  of 
the  engines  and  men  there.  I  know  Salmon  was  killed  at  Clear 
Creek,  because  the  men  came  in  and  gave  an  account  of  an  accident, 

— told  me  all  about  it.  I  was  not  there.  I  only  know  hie 
*517    ^family  was  sick  by  being  told  so, — they  told  me  so,  and  he 

told  me  so.  It  was  customary  for  Salmon,  whenever  he  wanted 
to,  to  go  home,  when  he  got  permission,  and  on  any  train  he  pleased." 
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The  croBB-ezamiQation  was  very  long»  and  went  over  the  whole  groand 
of  his  testimony  in  chief,  and  as  to  his  means  of  knowledge,  etc., 
which  was  oftentimes  mere  hearsay. 

Defendant  called  E.  M.  Sheldon,  who  testified  that  he  had  been 
railroading  since  1867;  was  a  locomotive  engineer,  and  as  snch  en« 
gineer  was  in  employ  of  the  Kansas  Pacific  Bailroad  Company  from 
1869  to  1872.  He  farther  testified:  "I  was  the  engineer  of  the 
train  on  which  Salmon  was  riding  when  he  was  injured.  The  train 
was  the  regalar  freight,  running  between  Ellis  and  Brookville.  We 
left  Ellis  in  the  night-time,  before  the  morning  on  which  the  acci- 
dent happened.  We  were  at  Ellsworth  at  about  daylight,  and  stayed 
about  25  minutes,  and  then  started  east.  James  Massey  was  con- 
duotor  on  the  train.  He  had  been  running  from  Ellsworth  to  Sher- 
idan, and  from  Brookville  to  Ellis,  on  the  same  division  with  me. 
Salmon  was  injured  about  one  mile  east  of  Summit  siding,  and  aboat 
15  miles  from  Brookville.  The  accident  occurred  about  half  after 
seven  o'clock  in  the  morning,  near  a  place  called  Clear  Creek.  The 
train  of  which  I  was  the  engineer  had  broken  in  two.  We  had  to 
stop  to  make  a  coupling.  After  the  coupling  was  made  the  con- 
ductor gave  a  signal  to  back  up  to  get  a  start  at  the  hill,  of  which  we 
were  at  the  bottom.  We  had  backed  up  about  fifteen  car  lengths^ 
were  backing  very  slow,  about  four  miles  an  hour — when  I  saw  a 
train  and  engine  approaching  us  from  the  west,  (we  were  backing 
west.)  I  immediately  put  my  engine  in  the  forward  motion,  blew 
one  whistle  for  brakes,  and  had  my  train  stopped,  or  nearly  so,  when 
we  were  struck  by  the  train  that  I  had  seen  coming.  I  did  not  get 
off  from  my  engine  before  they  struck  us,  but  immediately  after  left 
my  engine,  and  ran  to  the  scene  of  the  wreck.  The  train  I  saw  com- 
ing was  approaching  us  on  a  down  grade.  It  was  a  very  dewy,  foggy 
morfaing,  and  the  rails  wet.  During  the  time  I  was  backing,  up  to 
the  time  of  the  collision,  any  person  in  the  caboose  of  the  train  coaid 
have  safely  got  off  from  it  onto  the  ground  very  easily,  and  without 
danger  of  being  hurt.  All  the  persons  that  were  on  the  caboose  ex- 
cept Salmon  did  get  off.     The  caboose  was  situated  at  that  time  on 

the  hind  end  of  the  train  of  which  I  was  the  engineer.  The 
*518    train  *which  collided  with  mine  was  hauling  wood,  and  was 

an  irregular  train.  1  was  not  aware  that  there  was  any  such 
train  on  the  track,  and  had  no  notice  thereof.  After  coupling  my 
train  I  do  not  think  we  could  have  ascended  the  grade  without  back- 
ing up  to  get  the  headway.  The  track  was  very  slippery, — ^impossi- 
ble for  an  engine  to  use  any  great  amount  of  steam  without  slipping. 
Aside  from  blowing  one  whistle  for  brakes,  I  know  of  no  efforts  the 
approaching  train  made  to  stop.  I  heard  them  whistle  for  brakes. 
At  the  time  of  the  collision  I  was  on  my  engine.  We  can  feel  the 
effect  of  the  stroke  of  a  collision  at  the  rear  end  of  a  train  on  the  en- 
gine. The  jar  was  not  very  heavy  on  the  engine, — not  as  hard  as  I 
have  seen  it  on  engines  backing  into  trains  to  make  a  coupling.    No 
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other  person  wfts  injared  on  that  train  nor  by  the  poUision  except 
Salmon.  John  Wever  was  the  engiQeer  of  the  train  that  collided  with 
mj  train.  I  was  on  the  road  when  he  came  onto  the  road,  and  at 
the  time  of  the  accident  I  had  known  him  aboat  two  years.  I  think 
they  did  not  have  a  conductor  on  the  train.  Wever  is  a  competent 
engineer.  Massey  is  a  competent  conductor,  I  think  I  was  a  com- 
petent engineer  at  that  time.  At  the  time  of  this  collision,  and  for 
some  time  before,  BrownhiU  was  the  foreman  of  the  round-house  at 
Brookville." 

The  deposition  of  B.  Marshall,  a  witness  for  defendant,  was  read. 
He  testified  that  be  was  one  of  the  assistant  superintendents  upon 
defendant's  railroad  for  more  than  three  years  before  the  fourteenth 
of  September,  1870,  and  continued  such  superintendent  until  the 
winter  of  1871 ;  that  at  the  time  of  the  accident  mentioned,  and  for 
several  months  prior  theieto,  he  had  been  in  the  charge  and  super- 
intendence of  the  division  of  the  defendant's  railroad  between  Brook- 
ville  and  Ellis,  and  of  that  part  of  the  road  where  said  accident  oc- 
curred; that  he  was  well  acquainted  with  Sheldon,  engineer,  and  Mas- 
sey, condnotor,  of  the  train  on  which  Salmon  was  injured;  that  he 
was  also  well  acquainted  with  Wever,  the  engineer  of  the  train  col- 
liding with  the  said  train  on  which  Salmon  was;  that  he  employed 
ail  of  said  persons;  that  he  used  due  diligence  in  the  employment 
of  each  of  them ;  that  he  knew  the  qualifications  of  each  of  said  per- 
sons, and  that  each  of  them  was  entirely  competent  for  the  business 
in  which  he  was  at  that  time  engaged;  that  Sheldon  was  in  all  re- 
spects a  competent  engineer;  that  Massey  was  a  competent  con- 
ductor ;  and  that  both  of  them  were  competent,  careful  and  temper- 
ate ;  that  he  never  had  any  notice  from  BrownhiU,  or  any  other 
*619  *person,  that  either  the  said  Sheldon,  Massey,  or  Wever  was 
incompetent  or  negligent,  or  that  they  were,  or  that  either  oi 
them  was,  intemperate,  or  addicted  to  the  use  of  intoxicating  liquors. 

M.  D.  Sihith,  a  witness  for  defendant,  testified  that  he  was  a  loco- 
motive engineer,  and  had  been  about  ten  years;  had  been  on  the 
Kansas  Pacific  Railroad  ever  since  the  spring  of  1867.  He  had  known 
E.  H.  Sheldon  about  five  years.  Sheldon's  intelligence,  habits  of  in- 
dustry, competence  to  perform  his  duties,  etc.,  were  all  good.  He 
performed  his  duties  well  in  every  respect.  Witness  also  testified 
that  Massey  was  "called  a  good  man,"  ''did  not  neglect  his  business, '' 
etc.  .   . 

Other  testimony  of  like  import  was  given  on  the  part  of  the  defend- 
ant. (The  transcript  is  printed,  and  occupies  two  hundred  pages.) 
The  instructions  given  by  the  court  of  its  own  motion  were  very  full. 
The  defendant  asked  sixteen  special  instructions,  of  which  all  were 
given  but  the  sixth  and  ninth,  which  are  as  follows : 

"(6)  Negligence  cannot  be  inferred,  but  must  be  proved.  The  sim- 
ple fact  of  the  collision  of  these  trains  which  caused  the  injury  to 
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Salmon  is  no  eyidenoe  of  negligence  in  this  case  on  the  part  of  de- 
fendant, althongh  the  employes  in  charge  of  said  trains  were  negligent ; 
and,  before  the  jury  can  find  the  defendant  guilty  of  negligence  which 
caused  the  injury  to  Salmon,  they  must  find  that  by  the  preponder- 
ance of  the  evidence  the  plaintiff  has  established — Firgt,  that  some 
of  the  employes  in  charge  of  the  colliding  trains  were  guilty  of  negli- 
gence which  caused  the  collision  by  which  deceased  was  injured;  sec- 
ond, that  the  employes  whose  negligence  caused  the  injury  were  not 
fit  and  proper  persons  to  hold  the  positions  they  then  occupied,  and 
that  the  defendant  employed  them  without  using  due  care  to  ascer- 
tain their  qualifications  and  fitness  for  their  several  positioos,  and 
did  not  believe  them  to  be  competent  for  the  same ;  and,  third,  that 
the  person  employing  them  did  not,  of  his  own  knowledge,  know  them 
to  be  competent;  and  unless  the  jury  find  from  the  preponderance 
of  the  evidence  that  the  defendant  neglected  some  duty  as  above  in- 
dicated, they  must  find  that  the  defendant  was  not  guilty  of  negli- 
gence." 

''(9)  If  Salmon  went  into  said  caboose,  and  went  to  sleep,  when 
*520  if  he  had  been  awake,  and  careful  of  his  safety,  he  could  *have 
left  the  car,  and  escaped  injury,  his  so  being  asleep  in  said  car 
is  negligence  which  contributed  directly  to  his  own  injury,  and  the 
jury  are  warranted  in  finding  that  bis  negligence  proximately  con- 
tributed to  the  injury  which  he  received." 

The  jury  returned  a  special  verdict,  stating  the  facts  found  by  them; 
and  they  added  to  such  finding  "that  if,  as  matter  of  law,  the  plain- 
tiff is  entitled  to  recover,  we  find  for  the  plaintiff,  and  assess  her  dam- 
ages at  $9,600."     New  trial  refused,  and  judgment  on  the  verdict. 

J.  P.  Usher,  for  plaintiff  in  error. 

Stillings  <t  Fenlon,  for  defendant  in  error. 

Valentine,  J.  This  is  the  second  time  that  this  action  has  been 
brought  to  this  court.  Kansas  Pac.  By.  Go.  v.  Salmon,  11  Ean.  *83. 
When  here  first  it  was  reversed,  and  sent  back  to  the  court  below, 
for  a  new  tijal.  On  being  returned  to  that  court  the  plaintiff  below, 
(Margaret  Salmon,)  with  leave  of  the  court,  but  over  the  objections 
of  the  railway  company,  amended  her  petition.  This  is  the  first 
ruling  of  the  court  below  now  complained  of  as  error.  It  is  claimed 
that  such  ruling  was  erroneous  because  the  amendment,  as  is  claimed, 
changed  substantially  the  cause  of  action  and  defense. 

Section  189  of  the  Civil  Code  reads  as  follows:  **The  court  may 
before  or  after  judgment,  in  furtherance  of  justice,  and  on  such 
terms  as  may  be  proper,  amend  any  pleading,  process,  or  proceeding 
by  adding  or  striking  out  the  name  of  any  party,  or  correcting  a' 
mistake  in  the  name  of  a  party  or  a  mistake  in  any  other  respect, 
or  by  inserting  other  allegations  material  to  the  case,  or  conform  the 
pleading  or  proceedings  to  the  facts  proved,  when  such  amendment 


KANSAS  PAC.  BY.  00.  V,  SALMON.  897 

does  not  change  sabstantially  the  claim  or  defense;  and  when  any 

proceeding  fails  to  conform,  in  any  respect,  to  the  provi* 
*521    *sion8  of  this  Code,  the  court  may  permit  the  same  to  be  made 

conformable  thereto  by  amedment."  Gen.  St.  655. 
With  the  view  that  we  have  taken  of  the  question  now  ander  con- 
sideration we  do  not  think  that  it  is  necessary  for  us  to  determine 
whether  the  phrase,  "when  such  amendment  does  not  change  sub* 
stantially  the  claim  or  defense,"  applies  to  and  qualifies  all  that  pre- 
cedes it,  or  whether  it  merely  applies  to  and  qualifies  the  words,  "or 
conform  the  pleading  or  proceeding  to  the  facts  proved."  That  it 
does  one  or  the  other  seems  to  be  evident,  and  yet,  whichever  way  we 
?iew  ity  we  are  led  into  serious  difficulties.  It  is  certain,  however, 
as  we  think,  that  under  said  section  any  pleading  may  be  amended 
by  correcting  any  mistake  therein,  '^^or  by  inserting  other  allegations 
material  to  the  case,  when  such  amendment  does  not  change  substan- 
tially the  claim  or  defense. "  In  the  present  case.we  do  not  think  that 
the  amendment  changes  substantially  the  claim  or  defense.  The  ac- 
tion under  the  original  petition  was  an  action  brought  by  Margaret 
Salmon,  as  administratrix  of  the  estate  of  Daniel  Salmon,  deceased, 
against  the  railway  company,  under  section  422  of  the  Civil  Code, 
(Gen.  St.  709,)  for  damages  resulting  from  the  death  of  said  Daniel, 
wrongfully  caused  by  said  railway  company,  and  the  action  as  now 
prosecuted  is  still  precisely  the  same.  The  parties  are  the  same. 
The  action  is  still  prosecuted  by  the  same  plaintiff,  in  the  same  ca- 
pacity, against  the  same  defendant,  for  wrongfully  causing  the  death 
of  the  same  person,  at  the  same  time  and  place,  by  the  same  means, 
and  in  the  same  manner.  The  amendment  is  simply  this :  The  orig- 
inal petition  stated  that  Salmon  was  killed  by  the  railway  company 
while  being  transported  by  the  company  as  a  passenger.  The  amended 
petition  states  that  he  was  killed  by  the  railway  company  while  being 
transported  by  them  as  an  employe  of  the  company.  In  all  other  re- 
spects the  two  petitions  are  alike.  And  as  to  the  proof:  Under  the 
original  petition  the  plaintiff  had  the  right  to  prove  that  the  death 

of  Salmon  was  caused  by  the  railway  company  through  the 
*522    negligence  of  any  one  or  more  of  its  servants,  agents,  or  *offi- 

oers,  superior  or  inferior.  Under  the  amended  petition  the 
plaintiff  had  to  show  that  the  death  was  caused  by  the  railway  com- 
pany through  the  negligence  of  some  one  or  more  of  its  superior 
agents,  servants,  or  officers.  Under  the  amended  petition,  if  the  death 
had  been  caused  merely  through  the  negligence  of  some  fellow-serv- 
ant,— some  oo-employe, — •  then  the  plaintiff  could  not  recover.  Dow 
V.Kansas  Pac.  By.  Co.,  8  Kan.  *642;-  Union  Pac.  Ey.  Co.  v.  Mil- 
liken,  Id.  *647;  Kansas  Pac.  By.  Go.  v.  Salmon,  11  Kan.  *8d.  These 
are  the  only  differences  required  in  the  proof.  The  amended  petition 
simply  restricts  the  plaintiff's  right  to  recover  by  making  it  necessary 
for  her  to  show  that  the  death  was  caused  through  the  negligence  of 
Bome  superior  officer,  agent,  or  servant  of  the  company,  instead  of 


( 


898  KANSAS  REPORTS. 

allowing  her  to  show  that  it  was  oaased  through  the  negligeooe  of  any 
officer,  agent,  or  servant  of  the  company,  saperior  or  inferior,  as  the 
original  petition  did. 

Bat  suppose  the  amended  petition  has  made  snoh  a  change  that  the 
negligence  required  to  be  proved  under  it  is  the  negligence  of  an  en- 
tirely different  set  of  officers,  agents,  or  servants,  from  that  required 
by  the  original  petition,  and  still  snch  a  change  does  not  necessarily 
change  the  cause  of  action  or  defense.  It  is  not  the  officers,  agents, 
or  servants  of  the  compttny  that  are  sued,  and  it  is  not  their  negli- 
gence, as  such,  of  which  the  plaintiff  complains.  But  it  is  the  rail- 
way company  that  is  sued,  and  the  negligence  of  the  railway  com- 
pang,  (through  its  officers,  agents,  or  servants,)  of  which  the  plain- 
tiff complains.  It  can  certainly  make  but  very  little  difference 
whether  the  railway  company  was  guilty  of  negligence  through  one 
set  of  employes,  or  through  some  other  set,  for,  if  the  company  was 
guilty  of  negligenee«at  all,  it  is  liable  for  the  same  kind  and  charac- 
ter and  amount  of  damages  in  one  case  as  in  the  other;  and  in  either 
case  it  devolves  upon  the  plaintiff  to  show  the  negligence.  The  sub- 
stantial question  in  the  case  is  whether  the  company  was  guilty  of 
negligence  at  all,  and  this  was  sufficiently  charged  in  either  petition. 

But  it  is  said  that  the  contract  under  which  a  passenger  is  oar- 
*52d     ried  differs  widely  from  the  contract  under  which  an  em*ploye 

is  carried,  and  therefore  that  as  the  original  petition  alleged  that 
Salmon  was  carried  as  a  passenger,  while  the  amended  petition  al- 
leges that  be  was  carried  merely  as  an  employe  of  the  company,  the 
cause  of  action  must  necessarily  have  been  changed.  This  need  not 
necessarily  be  so.  In  neither  case  would  the  obligation  of  the  rail- 
way to  carry  Salmon  safely  rest  wholly,  or  even  mainly,  upon  the 
contract  between  the  parties,  but  in  each  case  it  would  rest  princi- 
pally upon  the  laws  of  the  state.  But,  wherever  it  might  rest,  this 
action  was  not  brought  for  any  breach  of  contract.  The  action  is 
not  founded  upon  contract  at  all.  It  is  more  in  the  nature  of  an  ac- 
tion of  tort.  It  is  an  action  for  damages,  resulting  from  a  neglect 
on  the  part  of  the  railway  company  to  perform  a  duty  imposed  upon 
it  by  law.  It  is  true,  the  contract  may  be  shown.  Indeed,  it  must 
be  shown,  not  for, the  purpose  of  recovering  for  a  breach  of  the  con- 
tract, however,  but  incidentally,  for  the  purpose  of  showing  the  status 
of  the  parties  with  relation  to  each  other,— of  showing  the  legal  obli- 
gations resting  upon  each  with  respect  to  the  other,  and  of  determining 
whether  either  has  been  guilty  of  negligence  or  wrong  towards  the 
other.  And  whether  Salmon  was  a  passenger  or  an  employe,  the  con- 
tract between  him  and  the  company  must  thus  be  incidentally  shown 
merely  for  such  purpose.  The  legal  obligation  resting  upon  railway 
companies  to  exercise  care  and  diligence  towards  their  employes  does 
not  differ  so  very  much  from  the  legal  obligation  resting  upon  them  to 
exercise  oare  and  diligence  towards  their  passengers,  except  in  ex- 
tent.   It  is  the  duty  of  a  railway  company  towards  both  passengers 
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and  employes  to  see  that  all  its  officers,  agents^  and  servants,  of 
whatever  grade,  who  have  the  power  from  the  oompany  to  employ,, 
retain,  or  disohaige  other  employes,  or  who  have  the  power  from 
the  company  to  famish  implements,  maobinery,  or  materials  to  the 
other  employes,  for  them  to  operate  with,  shall  exereise  reasonable 
oare  and  diligence  in  furnishing  a  sufficient  number  of  competent  em- 
ployee for  the  work  to  be  done,  and  in  furnishing  a  sufficient  number 

and  amount  of  proper  implements,  machinery,  and  materials 
*524    for  *the  employes  to  operate  with  in  accomplishing  such  work; 

and  the  company  is  liable  to  either  passengers  or  employes  for 
any  injury  resulting  to  them  from  any  want  of  care  or  (liligence  in  these 
respects.  Laning  v.  New  York  Cent.  B.  Co.,  49  N.  Y.  521;  Flike  v. 
Boston  &  A.  B.  Go.»  58  N.  Y.  549.  (The  latter  case  is  very  much  like 
the  case  at  ban) 

These  officers,  agents,  or  servants  of  the  company,  upon  whom  such 
powers  are  bestowed,  are  what  we  would  designate  as  the  higher  or 
superior  officers,  agents,  or  servants  of  the  company ;  and  these  higher 
officers,  agents,  or  servants  cannot,  with  any  degree  of  propriety,  be 
termed  fellow-servants  with  the  other  employes  who  do  not  possess 
any  such  extensive  powers,  and  who  have  no  choice  but  to  obey  such 
superior  officers,  agents,  or  servants.  Such  higher  officers,  agents, 
or  servants  must  be  deemed  in  all  cases,  when  they  act  within  the 
scope  of  their  authority,  to  act  for  their  principal,  in  the  place  of 
their  principal,  and,  in  fact,  to  be  the  principal.  We  also  think  that 
it  is  the  duty  of  a  railway  company,  with  reference  to  both  passen- 
gers and  employes,  to  exercise  reasonable  care  and  diligence  in  mak- 
ing sufficient  regulations  for  the  safe  running  of  trains,  so  as  to  avoid 
danger  from  collision,  or  from  any  other 'source.  Shear.  &  B.  Neg. 
§  93,  and  cases  there  cited.  And  a  railway  company  is  also  respon- 
sible for  the  negligence  of  its  higher  or  superior  officers,  agents,  and 
servants,  even  to  other  employes,  when  they  act  within  the  scope  of 
their  authority.  Thus  far  the  duty  of  the  railway  company  towards 
its  passengers  and  employes  is  about  the  same,  and  here  the  similar- 
ity of  duty  probably  ends.  The  duty  towards  employes  here  stops, 
while  the  duty  towards  passengers  extends  further.  A  railway  com- 
pany is  not  responsible  to  one  employe  for  the  negligence  of  another 
employe,  where  they  are  both  engaged  in  the  same  common  employ- 
ment. But  a  railway  company  is  always  responsible  to  a  passenger 
for  the  negligence  of  any  employe.  The  grade  of  the  employe  within 
the  particular  employment  does  not  generally  make  much  difference. 

If  the  employe  performs  the  duties  of  one  of  the  higher  officers, 
*525    agents,  or  servants,  of  *which  we  have  already  spoken,  the 

company  is  generally  responsible  for  his  negligence,  whatever 
nuiy  be  his  grade.  But  if  he  is  engaged  in  the  same  common  em- 
ployment with  other  employes,  the  company  is  generally  not  respon- 
sible for  hia  negligence  to  the  other  employes,  although  he  may  be  in 
faet  the  foreman  for  that  particular  work.    The  main  issue  in  the 
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present  case  is  whether  the  railway  company  was  guilty  of  negligence 
or  not  towards  Salmon;  and  whether  Salmon  was  a  passenger,  or 
merely  an  employe,  is  a  question  of  fact,  brought  into  the  case  merely 
for  the  purpose  of  showing  the  status  of  Salmon  towards  the  company, 
and  thereby  of  showing  whether  the  things  charged  against  the  com- 
pany amount  to  negligence  or  not,  and ,  if  they  do  amount  to  negligence, 
its  nature  and  character.  The  fact  of  Salmon  being  a  passenger,  or 
an  employe,  is  not  the  cause  of  action,  or  the  foundation  for  the  cause 
of  action.  The  negligence  of  the  company,  whereby  the  injury  oc- 
curred, may  more  properly  be  termed  the  foundation  of  the  cause  of 
action.  The  fact  of  Salmon  being  a  passenger,  or  an  employe,  is 
simply  one  of  the  facts  which  enter  into  the  description  of  the  cause 
of  action.  It  of  course  is  a  niaterial  fact.  The  allegation  in  the  pe- 
tition which  sets  it  forth  is  a  material  allegation.  But  said  section 
189  of  the  Code  authorizes  a  pleading  to  be  amended  "by  inserting 
other  allegations  material  to  the  case."  .  Immaterial  amendments 
need  not  be  made  at  all,  and  every  material  amendment  of  a  petition 
must  of  necessity  change  more  or  less  the  nature  of  the  cause  of  ac- 
tion. But  if  the  amendment  does  not  change  the  cause  of  action,  or 
the  defense,  from  one  thing  to  another,  we  think  it  may  be  made. 
That  material  amendments  may  be  made,  where  the  amendments 
are  merely  of  facts  descriptive  of  the  cause  of  action,  and  do  not 
change  the  cause  of  action  from  one  thing  to  another,  we  would  refer 
to  the  following  authorities:  Prater  v.  Snead,  12  Kan.  *447,  *449, 
and  cases  there  cited ;  Spice  v.  Steinruck,  14  Ohio  St.  313 ;  Enapp 
V.  Hartung,  78  Pa.  St.  290.  If  the  plaintiff  should  state  a  cause  of 
action  in  a  petition,,  and  the  defendant  should  take  issue  upon 
*526  one  of  the  *facts  only,  stated  therein,  then  whether  the  plain- 
tiff could  so  amend  his  petition  as  to  abandon  that  fact,  and 
set  up  an  entirely  new  and  distinct  fact,  and  thereby  wholly  change 
the  issue,  we  are  not  called  upon  to  decide,  as  such  question  is  not 
in  this  case.  In  this  case  the  defendant  filed  a  general  denial  to  the 
plaintiff's  petition,  denying  every  fact  alleged  by  the  plaintiff.  Be- 
fore passing  from  this  subject  it  is  proper  to  say  that  the  power  of 
trial  courts  to  allow  or  refuse  amendments  to  pleadings  rests  to  some 
extent  within  the  sound  judicial  discretion  of  such  courts,  and  that 
appellate  courts  will  seldom  reverse  the  rulings  of  the  trial  courts  in 
such  cases  unless  such  discretion  has  been  abused.  Therefore  a  de- 
cision of  an  appellate  court,  sustaining  the  ruling  of  a  trial  court 
where  the  amendment  has  been  refused,  is  but  very  little  evidence 
that  the  appellate  court  would  reverse  the  ruling  of  the  trial  court  if 
the  amendment  had  been  allowed. 

We  have  now  disposed  of  the  main  question  involved  in  this  case, 
and  in  discussing  it  we  have  discussed  some  of  the  other  questions 
propounded  by  counsel.  The  questions  which  we  have  already  dis- 
cussed we  shall  not  again  refer  to,  and  those  which  we  have  not  yet 
discussed  we  shall  merely  decide,  without  discussing  them  in  detail. 
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It  was  not  error  for  the  court  below  to  allow  evidence  to  be  introduced 
which-  tended  to  show  that  the  president  and  directors  of  the  railway 
company  resided  in  other  states,  a  long  way  from  the  railroad,  and 
that  they  gave  but  very  little  personal  attention  to  the  operating  of  the 
road.  The  witness  Brownhill  was  so  obyiously  a  ''fast  witness"  that 
we  suppose  the  jury  knew  it,  and  that  they  gave  to  his  testimony  only 
such  credit  as  it  was  properly  entitled  to.  We  think,  however,  that 
his  testimony  sufficiently  showed  him  to  be  such  an  expert  that  the 
court  below  did  not  err  in  permitting  it  to  go  to  the  jury,  add  be 
weighed  by  them,  along  with  the  other  evidence  in  the  case,  for  what 
it  was  worth,  although  it  afterwards  appeared  that  he  testified  con- 
cerning some  things  as  though  he  had  knowledge  of  them,  when 
*537  in  fact  he  had  no  knowledge  of  them  whatever.  A  *small 
portion  of  his  testimony  was  stricken  out,  on  motion  of  the 
railway  company.  But  there  was  no  motion  made  to  strike  out  any 
other  portion  of  his  testimony,  after  it  became  apparent  that  it  was 
incompetent.  It  was  not  error  for  the  court  below  to  permit  evidence 
to  be  introduced  tending  to  show  incompetency  on  the  part  of  the 
conductors  or  engineers  operating  the  colliding  trains,  as  such  evi- 
dence, along  with  other  evidence  tending  to  show  that  the  collision 
occurred  from  such  incompetence,  and  that  the  railway  company  was 
aware  of  such  incompetence,  would  be  strong  evidence  against  the 
company.  As  to  the  order  in  which  the  various  portions  of  the  evi- 
dence should  be  introduced,  where  it  takes  various  and  distinct  por- 
tions of  evidence  to  prove  any  particular  fact  in  issue,  the  trial  court 
is  clothed  with  a  very  large  discretion. 

Whether  Salmon  was  guilty  of  contributory  negligence  or  not  was 
a  question  of  fact,  properly  submitted  to  the  jury  for  their  considera* 
tion,  and  the  finding  thereon  by  the  jury  that  *'the  death  of  said 
Daniel  Salmon  was  caused  by  the  gross  negligence  of  the  defendant, 
icif/toul  any  fauU of  the  said  Daniel  Salmon,"  was  a  sufficient  finding 
with  regard  to  said  fact.     It  is  substantially  a  finding  of  the  affirm- 
ative fact  that  Salmon  during  the  whole  transaction  exercised  due 
care  and  diligence  to  protect  himself  from  injury,  and  to  do  his  duty 
towards  the  railway  company.     It  is  not  an  uncommon  thing  for  ad- 
verse counsel  to  characterize  a  broad  and  comprehensive  statement 
of  a  fact,  or  perhaps  what  might  more  properly  be  termed  a  simple 
but  comprehensive  statement  of  a  compound  fact,  as  a  conclusion  from 
facts,  a  conclusion  of  law,  or  a  conclusion  from  facts  and  of  law,  for- 
getting, of  course,  that  every  fact  that  comes  within  our  comprehen- 
sion, however  simple  and  diminutive  it  may  be,  must  be  composed  of 
a  vast  number  of  other  facts,  more  simple  and  more  diminutive. 
There  can  probably  be  no  such  thing  as  an  ultimate  fact,  or  an  ab- 
solutely simple  fact.    All  are  compounded  of  other  facts.    And 
^528    the  division  of  facts  into  smaller  facts  is  philosophically  as  *il- 
limitable  as  the  division  of  time  or  space  into  smaller  portions. 
It  takes  events  to  make  facts,  and  events  must  occur  within  time  and 
V.14K.— 26 
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spaoe,  and  muflt  therefore  be  eqaally  divisible  with  time  and  space. 
As  to  the  extent  of  the  detail  with  which  the  statement  of  any  par- 
ticular fact  mast  be  governed,  the  trial  court  must  always  be  vested 
with  a  very  broad  and  extended  discretion.  More  detail  is  probably 
required  in  the  statement  of  facts  in  the  introduction  of  evidence  than 
anywhere  else  in  judicial  proceedings. 

The  whole  of  the  sixth  instruction  asked  for  by  the  railway  com- 
pany,  and  refused  by  the  court,  was  substantially  given  in  other  in- 
siMTuctions.  The  ninth  instruction  asked  for  by  the  defendant*  and 
refused  by  the  court,  is  not,  as  there  asked,  good  law  for  this  case. 
It  attempted  to  make  the  court,  upon  a  single  fact,  find  that  Salmon 
was  guilty  of  contributory  negligence,  and  withdraw  the  question  from 
the  jury,  while  this  single  fact  could  not  conclusively  prove  contribu- 
tory negligence,  and  there  were  other  facts  that  should  have  been 
taken  into  consideration  along  with  it.  The  court  properly  instructed 
the  jury  that  the  plaintiff  could  not  recover  if  Salmon  was  guilty  of 
contributory  negligence.  If  the  court  below  erred  as  to  what  should 
constitute  the  measure  of  damages,  it  was  the  fault  of  the  railway 
company.  The  court  adopted  the  theory  of  damages  suggested  by 
the  railway  company,  and,  whether  right  or  wrong,  we  shall  not  now 
reverse  the  judgment  of  the  court  below  because  of  any  supposed 
error  committed  by  it  with  regard  to  the  measure  of  damages. 

This  case  was  very  fairly  tried  in  the  court  below,  so  far  as  the 
judge  had  anything  to  do  with  it,  except,  possibly,  that  he  ought  to 
have  granted  a  new  trial  because  the  verdict  of  the  jury  was  not  sus- 
tained by  sufficient  evidence.  The  jury  made  the  principal  mistake 
that  was  m^de  in  the  case,  in  finding  a  verdict  for  the  plain tifif 
against  the  weight  or  preponderance  of  the  evidence.  The  verdict 
ought  probably  to  have  been  set  aside  by  the  court  below,  and  a  new 
trial  granted  for  this  reason.  But  as  the  court  below  sustained 
*529  the  verdict,  and  rendered  judgment  thereon,  thereby  *pre- 
sumptively  approving  the  verdict,  and  as  there  was  evidence 
to  sustain  the  verdict  in  every  essential  particular,  we  cannot  now 
reverse  the  judgment  merely  because  the  verdict  does  not  seem  to  be 
sustained  by  sufficient  evidence.  Numerous  decisions  of  this  ooort 
may  be  found  laying  down  this  doctrine. 

The  judgment  of  the  court  below  is  affirmed* 

(All  the  justices  concurring.) 
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G-.  M.  SiicoooK  and  others  o.  First  Nat.  Bank  of  Empobu. 

January  Term,  1875. 

1.  Servioe:  Of  Summons  on  Bettirn-Day:  Irregalar.     A  service  of  a 

summons  m^ide  on  the  defendant  on  the  return-day  thereof  is  irregular 
and  voidable,  and  a  judgment  founded  on  such  a  service  may  be  reversed, 
vacated,  or  set  aside,  at  the  instance  of  tlie  judgment  debtor,  in  any 
proper  proceeding  therefor,  provided  no  waiver  of  service  has  been  had 
in  the  case  by  appearance  or  otherwise. 

2.  Appearance.    Where  the  defendant  appeared  by  his  attorneys,  and  moved 

the  court  to  set  aside  the  summons,  and  to  dismiss  the  action,  because 
the  service  was  made  on  the  return-day  of  the  summons,  and  the  appear- 
ancid  was  made  expressly  for  the  purpose  of  such  motion  only,  and  the 
motion  was  signed  by  the  attorneys  as  attorneys  for  the  purposes  of  the 
motion  only,  and  no  other  appearance  was  made  by  the  defendant  in  the 
case,  held,  that  said  appearance  did  not  have  the  effect  to  waive  service, 
or  to  cure  the  irregular  service  already  made.^ 

Error  from  Morris  district  court. 

Action  upon  a  promissory  note,  brought  by  the^irst  National  Bank 
of  Emporia  against  Simoook  and  two  others.  The  plaintifif  had  judg- 
ment, as  npon  default,  at  the  April  term,  1874. 
*580  *  Hughes  dt  Bradley  And  RuggUa  dt  Sterry,  for  plaintiffs  in  er- 
ror, contended  that  the  servioe  of  the  summons  on  the  return- 
day  thereof  was  defeotive  and  bad.  The  entry  of  judgment  upon 
Bueh  defective  servioe,  over  the  Objection  and  exception  of  plaintiffs 
in  error,  and  as  npoh  a  default,  was  an  error  affecting  the  substan- 
tial rights  of  plaintiffs  in  error.  Code,  §  64;  Dutton  v.  Hobson,  7 
Kan.  •196 ;  Meisse  v.  McCoy's  Adm'r,  17  Ohio  St.  229. 

Yalbktinb,  J.  In  this  oase  the  service  of  the  summons  was  made 
on  the  defendants  below  (plaintiffs  in  error)  on  the  return-day 
thereof.  Such  a  service  is  irregular  and  voidable,  and  a  jtidgment 
founded  thereon  may  be  reversed,  vacated,  or  set  aside,  at  the  in- 
stance of  the  judgment  debtor,  in  any  proper  proceeding  therefor, 
provided  no  waiver  of  service  has  been  had  in  the  oase  by  appear- 
ance or  otherwise.  Dutton  v.  Hobson,  7  Kan.  *196;  Armstrong  v. 
Grant,  7  Ran.  *285.  In  the  present  oase  there  was  an  appearance  by 
all  the  defendants  below  in  about  the  same  form.  The  appearance 
of  G.  M.  Simcock  is  in  the  following  form,  to-wit : 

"And  now  comes  the  defendant,  G.  M.  Simcock,  by  his  attorneys, 
Hughes  ft  Bradley,  and,  appearing  for  the  purpose  of  this  motion 
only,  moves  this  court  to  dismiss  the  above-entitled  action,  and  to 
Bet  aside  the  summons  in  said  action  so  far  as  Simcock  is  ooncerned, 
for  the  reason  that  said  snmmons  in  said  action  was  served  upon 

^866  Cohen  v.  Trowbridge,  6  Kan.  28S,  and  note. 
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said  Simcock  on  the  return-day  of  said  summonB.  Said  sammons 
was  issued  by  the  clerk  of  said  court  on  the  nineteenth  of  February, 
1874,  and  was  made  returnable  on  the  twenty-third  day  of  February, 
1874,  and  was  served  on  said  Simcook  on  said  twenty- third  of  Feb- 
ruary. Hughes  &  Bbadlet, 
''Attorneys  for  G.  M.  Simcock  for  the  Purpose  of  this  Motion  only." 

The  appearance  in  this  motion  was  a  special  appearance  merely  for 
the  purpose  of  contesting  the  jurisdiction  of  the  court, — ^merely  for 
the  purpose  of  contesting  the  regularity  of  the  service  of  the  sum- 
mons,— and  cannot  be*  construed  into  a  waiver  of  jurisdic- 
*531  tion,  or  a  waiver  of  service.  The  motion  *itself  shows  that 
the  appearance  was  for  the  purpose  of  the  motion  only,  and 
that  the  attorneys  were  attorneys  for  the  purposes  of  the  motion  only: 
and  it  also  shows  that  the  purposes  of  the  motion  were  to  contest 
the  jurisdiction  of  the  court  and  the  service  of  the  summons,  and 
not  to  waive  jurisdiction  and  service.  And  we  do  not  think  that  ju- 
risdiction or  service,  or  indeed  anything  else,  was  waived  by  said  ap- 
pearance; Bor  did  said  appearance  cure  the  irregular  service  already 
made.  Possibly  the  court  below  did  not  err  in  overruling  said  mo- 
tion as  it  was  made;  the  motion  not  being  to  set  aside  the  service 
of  the  summons,  (as  it  should  have  been  made,)  but  to  set  aside  the 
summons  itself,  and  to  dismiss  the  action.  But  after  the  motion  was 
overruled,  then  what  was  the  court  below  to  do  ?  The  plaintiff  gave 
the  court  no  alternative  but  to  render  judgment  on  said  service,  or 
to  dismiss  the  action.  Now,  if  the  court  had  dismissed  the  action 
under  such  circumstances,  probably  it  would  not  have  erred.  Bran- 
ner  v.  Chapman,  11  Kan.  *121.  But  to  render  judgment  upon  such 
a  service  as  upon  a  default,  as  the  court  below  did,  was  such  an 
error  that  this  court  must  reverse  the  judgment.  Dutton  v.  Hobson, 
supra. 

We  have  taken  no  notice  of  the  irregularity  in  issuing  the  sum- 
mons, in  making  the  return-day  thereof  only  four  days  from  the  date 
thereof,  instead  of  ten  days,  as  neither  counsel  has  called  our  atten- 
tion to  it.  We  have  considered  the  summons  as  though  it  was  reg- 
ular in  every  respect,  and  the  full  time  given  in  which  to  return  the 
same  and  in  which  to  answer. 

Judgment  reversed,  and  cause  remanded  for  further  proceedings. 

(All  the  justices  concurring.) 
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*532  *CoiiMiBBioNBB8  OF  Ghasb  Go.  V.  J.  3.  Shipbian. 

January  Term,  1875. 

Taxation:  Homestead  Claims  not  Taxable.  Improvements  made  on  gov- 
ernment lands  settled  upon  and  occupied  as  a  homestead  under  the  act 
of  congress  of  March  20, 1862,  are  not  taxable  before  final  proof  of  settle- 
ment and  cultivation  is  made. 

Error  from  Ghase  district  court. 

InjnnctioD  brought  against  the  board  of  commissioners  and  county 
treasurer,  by  Shipman  and  another,  to  enjoin  the  collection  of  taxes 
levied  upon  an  alleged  illegal  assessment.  The  petition  charges  that 
the  assessor  of  Diamond  Greek  township  assessed  to  plaintiffs,  cls  per- 
sonal  property^  "a  gnst^mill  and  saw-mill,  miU-dam  and  mill  privi- 
lege, situate  on  the  S.  E.  ^  of  the  N.  W.  ^  of  section  26,  township  19, 
range  7  east,"  and  valued  the  same  at  $6,225,  and  that  the  tax  levied 
on  this  assessment  was  $172.42.  The  petition  also  alleged  that  "the 
title  to  said  S.  E.  ^  of  N.  W.  }  of  said  section  26  is  in  the  United 
States,  and  not  in  the  plaintiffs,  and  that  one  Mary  Sloper  has  a 
homestead  claim  upon  said  land."  The  plaintiffs  prayed  that  said 
taxes  might  be  decreed  illegal  and  void.  The  defendants  demurred. 
The  district  court,  at  the  May  term,  1874,  overruled  the  demurrer,  and 
decreed  a  perpetual  injunction. 

F.  P.  Cochran  and  Buggies  dt  Sterry,  for  plaintiffs  in  error. 

The  district  court  held  that  as  the  improvements  of  Shipman  & 
Doolittle  assessed  and  taxed  were  situated  upon  lands  the  title  to 
which  was  in  the  United  States,  that  neither  the  land  itself,  nor  any 
claim  or  possessory  interest  therein,  or  improvements  thereon,  could 
be  legally  assessed  or  taxed.  Can  this  be  the  law  ?  The  question 
involves  important  and  wide-spread  interests.  Vast  amounts  of  prop- 
erty of  great  value,  scattered  all  over  the  state,  are  held,  occupied, 
and  enjoyed  by  settlers  and  occupants  of  homesteads,  which,  if 
*538  this  position  *is  tenable,  wholly  escape  the  burden  of  taxation. 
That  which  is  property  everywhere  else  ceases  to  be  property, 
for  all  practical  purposes  of  governmental  use,  if  it  is  the  law  that 
time,  labor,  and  money  may  be  expended  upon,  and  extensive  and 
valuable  improvements  attached  to,  the  soil,  that  can  neither  be  taxed 
as  real  estate,  nor  in  any  other  taianner. 

We  do  not  claim  that  lands  taken  under  the  "homestead  act,"  while 
their  title  remains  in  the  United  States,  can  be  taxed  by  the  state,  or 
by  any  governmental  subdivision  thereof.  Such  taxation  would  be 
ill^al  and  void,  not  because  of  any  lack  of  power  so  to  do  as  a  state, 
but  because  of  the  compact  contained  in  the  act  of  congress  admit- 
ting the  state  into  the  Union,  and  the  acceptance  and  ratification 
thereof  by  the  territorial  legislature.  But  we  do  hold  that  the  pos* 
temon  of  such  lands,  and  the  improvementei  erected  thereon  and  at- 
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tached  thereto,  are  subject  to  taxation,  and  should  be  assessed  with 
other  property  for  that  purpose.  The  general  proposition  that  they 
should  be  subject  to  taxation  has  been  sustained  by  legislative  en- 
actments, and  the  decisions  of  courts;  and  we  apprehend  there  would 
be  no  doubt  of  the  correctness  of  this  position  were  it  not  for  the 
language  and  reasoning  used  by  this  court  in  the  latter  part  of  its 
opinion  in  the  case  of  Parker  v.  Winsor,  5  £an.  *362.  If  the  court 
in  that  case  intended  to  decide  the  brosul  proposition  that  improve- 
ments on  lands,  the  title  to  which  is  in  the  United  States,  could  not 
be  taxed  by  the  state,  we  ask  this  court  to  review  that  decision.  In 
that  case  the  court  first  decides  that,  the  title  to  said  lands  (part  of 
the  Kickapoo  lands)  being  in  the  government,  the  land  could  not  be 
taxed;  and  then  (so  the  court  in  the  case  below  assumed)  decides 
that  the  improvements,  being  part  of  the  real  estate,  cannot  be  taxed 
because  the  realty  cannot.  But  is  not  such  reasoning  somewhat  de« 
lusive?  The  occupant  has  no  title  to  the  realty;  but  has  he  not  a 
property  in  the  improvements  he  has  erected,  and  even  in  the  pos- 
session he  has  acquired?     Does  the  mere  fact  that  a  building  is 

attached  to  land  make  it  realty  too  ?  Certainly  not ;  for  it 
*534    has  been  held  again  and  *again  that  when  one  person  erects  a 

building  upon  the  land  of  another,  with  that  other's  consent,  it 
does  not  become  a  part  of  the  realty.  It  belongs  to  the  erector.  Is  it 
real  estate?  No;  because  he  has  no  title  to  the  land  on  which  it 
stands.  It  is  personal  property.  And  in  the  case  at  bar  this  pos- 
session, and  this  class  of  improvements,  cannot  be  considered  real 
estate,  nor  has  it  been  considered  so  by  the  legislature  of  this  state, 
or  by  this  court.  If  it  is  real  estate,  it  belongs  to  the  United  States 
government;  for  it  follows  the  title,  and  there  is  no  dispute  as  to 
where  that  is. 

That  these  improvements  are  not  real  estate  the  legislature  has 
declared;  for  by  section  9,  c.  21,  Gen.  St.,  it  has  provided  that  all 
contracts  for  the  sale  or  purchase  of  such  improvements  shall  be 
deemed  valid  and  may  be  sued  upon  as  other  contracts;  and  sec- 
tion 10  provides  that  a  quitclaim  deed  and  other  conveyances  of 
improvements  on  public  lands  shall  be  as  binding  and  effective  be- 
tween the  parties.  And  this  court,  in  the  case  of  Moore  v.  Mcintosh, 
6  Kan.  *39,  recognized  the  validity  of  this  legislation,  and  declared 
the  sale  of  a  homestead  claim,  with  improvements  thereon,  a  suffi- 
cient consideration  for  a  promissory  note  given  in  payment  thereof. 
Hill  V.  Smith,  1  Morris,  70;  Clark  v.  Shultz,  4  Mo.  236.  But  it 
will  be  asked,  as  was  done  by  this  court  in  Parker  v.  Winsor,  "Is  it 
possible  for  the  legislature  to  change  real  estate  into  personal  prop- 
erty ?"  Is  not  the  question  too  broadly  stated?  In  one  sense,  may 
not  the  legislature,  in  effect,  do  that  very  thing  ?  Courts  have  done 
so.  Neither  legislature  nor  courts  can  change  the  physical  charac- 
teristics of  things  or  persons;  but  can  they  not  change,  modify,  and 
regulate  their  legal  status t    Courts  have  repeatedly  decided  that 
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things  attached  to,  and  whioh  ander  the  common  law  were  prima 
facie,  real  estate,  shall  be  deemed  and  taken  to  be  personal  prop- 
erty; and  legislatures  have  been  equally  quick  and  vigilant  in  the 
same  direction  whenever  it  became  necessary  to  determine  and  pro- 
tect the  rights  of  one  class,  and  enforce  the  duties  and  obligations  of 
another.  The  courts  will  be  ready  and  vigilant  to  protect  and 
*586  sustain  the  title  of  the  govern*ment  whenever  the  question  is 
legitimately  before  it;  but  we  suggest  that  that  title  is  not  in 
issne,  and  that,  as  between  the  occupant  who  claims  the  title  to  the 
property  $ought  to  he  taxed  and  the  state,  the  question  as  to  who  has 
the  title  to  the  realty  has  nothing  to  do  with  the  case.  Does  it  lie 
in  his  mouth  to  say  that  it  is  not  his  property  for  the  purpose  of  tax- 
ation, wheuy  for  his  individual  benefit  and  profit,  he  exercises  exclu- 
sive ownership  over  it,  and  at  his  pleasure  sells  and  disposes  of  it  ? 
Prima  facte  all  is  real  estate.  But  this  is  not  uniformly  so.  The 
titles  to  the  two  may  be,  and  very  often  are,  separate  and  distinct; 
and,  when  so,  the  improvements  are  to  be  regarued  and  treated  as 
the  personal  property  of  the  owner  thereof.  Gurtiss  v.  Hoyt,  19 
Conn.  154;  Ashmun  v.  Williams,  8  Pick.  402;  Doty  v.  Gorham,  6 
Pick.  487;  Aldrioh  v.  Parsons,  6  N.  H.  555;  Wells  v.  Banister,  4 
Mass.  513;  People  v.  Shearer,  30  Gal.  645;  People  v.  Black  Dia* 
mond  G.  M.  Go.,  87  Gal.  54. 

C,  M.  Foster  and  S.  N.  Wood,  for  defendants  in  error. 

The  defendants  in  error  are  taxed  for  a  grist-mill,  saw-mill,  miU- 
dam,  and  mill  privilege  situate  on  certain  land  occupied  under  a 
homestead  entry  by  another  party.  The  title  to  the  homestead  is  in 
the  United  States.  What  title  the  defendants  in  error  may  claim  to 
the  assessed  property  is  not  stated  in  the  petition ;  but,  whatever 
understanding  may  be  had  with  the  owner  of  the  homestead,  it  is 
eertain  that  the  defendants  have  no  title  to  said  property  whioh  can 
make  them  the  owners  thereof  in  any  sense  known  to  the  law.  A 
mere  license  or  sufferance  by  the  one  holding  the  homestead  entry 
would  not  convert  a  mill,  mill-dam,  and  mill  privilege  into  personal 
property  where  the  land  is  owned  by  the  United  States.  If  the  occu- 
pant of  the  homestead  had  erected  these  mills,  and  made  this  dam, 
there  is  no  doubt,  under  the  decisions  of  this  court,  that  the  same 
eould  not  be  taxed  as  personal  property.  Parker  v.  Winsor,  5  Kan. 
*d75.  If  the  improvements  could  be  called  personal  property,  the 
occupier  of  a  government  homestead  could  be  taxed  in  the  same  ex- 
tent, in  thi6  indirect  manner,  as  if  the  land  itself  were  taxable. 
*686  *That  cannot  be  done  indirectiv  which  cannot  be  done  di- 
reotly.  Whether  the  defendants  in  error  could  lawfully  build 
the  mills  and  erect  the  dam  in  question,  by  consent  of  the  occupier 
of  the  homestead,  is  not  a  question  in  this  case. 

But  whether  the  defendants  in  error  have  built  these  mills  and 
erected  this  dam  rightfully  or  wrongfully,  the  state  has  no  jurisdic- 
tion over  the  property.    It  cannot  sell  the  same,  and  give  the  pui- 
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chaser  any  title  that  can  be  asserted  as  against  any  one.    To  Bell  the 
same  would  be  to  give  the  purchaser  a  right  of  entry  and  possession 
to  government  land.     This  cannot  be  done.     The  California  de« 
cisions  referred  to  by  counsel  for  plaintiffs  in  error  have  this  dis- 
tinction :  mining  claims  are  a  species  of  property  recognized  by  the 
laws  of  the  United  States,  and  enforceable  in  the  courts.     Atchison 
V.  Peterson,  20  Wall.  510;  Basy  v.  Gallagher,  Id.  670.     The  posses- 
sion of  a  homesteader  could  be  protected  by  the  courts,  and  any  per- 
son who  interfered  with  it  would  be  liable  to  him  as  a  trespasser,  or, 
perhaps,  might  be  restrained  by  injunction.     But  a  mere  licensee  or 
trespasser  on  government  land  has  no  such  ownersbip  of  his  improve- 
ments as  to  make  them  personal  property.     A  mill  privilege  is  only 
another  name  for  one  of  the  elements  of  value  in  government  land. 
It  exists  in  the  land  itself,  and  cannot  be  separated  from  it,  and,  of 
course,  cannot  be  treated  as  personal  property,  as  against  homesteader 
or  trespasser,  unless  the  court  holds  that  the  land  itself  may  be  taxed 
under  the  pretext  of  its  being  personal  property.     If  every  element 
and  attribute  of  the  realty  may  be  converted  into  personal  property, 
and  taxed  as  such,  the  prohibition  in  the  act  of  admission  of  the 
state  against  interfering  with  the  primary  disposal  of  tiie  soil  is 
nugatory. 

Valentine,  J.  The  only  question  presented  to  us  for  our  consid- 
eration and  decision  in  this  case  is  whether  the  improvements  made 

on  government  land,  settled  upon  and  occupied  as  a  homestead 
*537    under  the  act  of  congress  of  March  *20,  1862,  (12  U.  S.  St.  at 

Large,  392,)  are  taxable  before  final  proof  of  settlement  and 
cultivation  of  the  land  is  made.  We  must  answer  this  question  in 
the  negative.  When  this  state  was  admitted  into  the  Union,  it  was 
agreed  between  the  state  and  the  United  States  that  government 
lands  should  never  be  taxed  by  the  state.  Bee  Act  of  Admission, 
(12  U.  8.  St.  at  Large,  127,  §  3,  sub.  6;)  Joint  Besolution  of  the 
Legislature  of  Kansas,  (6en.  St.  71.)  The  word  "land"  meant  and 
means  the  land,  with  all  the  improvements  thereon.  This  is  the 
legal  signification  of  the  term;  ii  is  the  common-law  definition 
thereof;  and  it  is  undoubtedly  just  what  was  meant  when  said  act  of 
admission  and  joint  resolution  were  passed.  There  are  a  few  ex- 
ceptional cases  where  '"improvements"  on  land  are  not  considered  a 
part  thereof;  but  this  is  clearly  not  one  of  those  eases.  There  is 
nothing  to  show  that  the  state  or  United  States,  at  the  time  of  our  ad- 
mission into  the  Union,  considered  such  improvements  personal  prop- 
erty; there  is  no  act  of  congress  passed  at  that  time,  or  before  or 
since,  making  them  personal  property;  and  there  is  no  act  of  con- 
gress attempting  to  divest  the  government  of  the  title  to  them  while 
the  government  still  owns  the  land,  or  to  place  the  title  anywhere 
else  except  in  the  government.  But  even  if  they  were  personal  prop- 
erty, if  they  belonged  to  the  United  States  they  would  not  be  taxable. 
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See  Aet  of  Admission.  There  is  no  act  of  congress  aathorizing  any 
person  to  remove  them  from  the  land,  and  there  is  no  act  of  congress 
authorizing  them  to  be  taxed.  We  therefore  think  it  beyond  the 
power  of  the  state  to  tax  them.  Galling  them  by  a  different  name 
from  what  they  in  fact  are,  does  not  give  the  state  any  additional 
authority  over  them.     See  Parker  v.  Winsor,  5  Kan.  *S74|  *375. 

The  judgment  of  the  court  below  is  alfirmed. 

(All  the  justices  concurring.) 


*538  *Statb  of  Kansas  v.  Gboeob  W.  Whitb. 

January  Tenn»  1875. 

1.  Criminal  Law:  Bules  of  Pleading.  The  common-law  rules  of  con- 
struing criminal  pleadings  have  been  set  aside  by  our  Code  of  Criminal 
Procedure,  and  to  that  Code  must  we  look  for  the  rules  to  determine  the 
sufficiency  of  an  information  or  indictment. 

a.  Information:  Description  of  Offense.  It  is  not  necessary,  in  an  in- 
formation, to  use  the  exact  words  of  the  statute  in  charging  an  offense. 
It  is  sufficient  if  words  are  used  conveying  the  same  meaning.  [State  v. 
Miller,  25  Kan.  700;  State  v.  Fooks.  29  Kan.  427;  State  v.  Foster.  30 
Kan.  366;  S.  C.  2  Pac.  Rep.  629;  State  v.  Beverlin,  80  Kan.  613;  S.  C.  2 
Pac.  Eep.  680;  State  v.  Hart.  83  Kan.  222;  S.  C.6  Pac.  Rep.  288.] 

8. :  Omission  of  Words.    The  omission  of  the  words  "on  purpose 

and  of  malice  aforethought"  from  an  information  charglnpr  an  assault 
with  intent  to  kill,  under  section  38  of  the  crimes  act,  is  not  fatal,  where 
the  information  charges  that  the  defendant  did  feloniously  make  an  as- 
sault, and  feloniously  did  shoot  and  wound,  with  the  intent  feloniously 
and  willfully  to  kill. 

4.  Oriminal  Iiaw :  Instructions :  Intoxication  of  Aooused.  Upon  a  trial 
under  such  a  charge,  where  there  is  evidence  tending  to  show  the  intox- 
ication of  the  accused  at  the  time  of  the  act,  it  is  proper  for  the  court  to 
charge  the  jury  that  intoxication  is  a  matter  to  be  considered  by  them  as 
bearing  upon  the  state  of  defendant's  mind,  and  therefore  as  evidence 
upon  the  question  of  the  intent  to  take  life.  But  it  is  seldom,  if  ever, 
the  duty  of  the  court  to  go  further,  and  instruct  that  the  jury  may,  from 
the  intoxication  alone,  infer  the  absence  of  any  such  Intent,  and  the  con- 
sequent innocence  of  the  defendant  of  the  specific  offense  charged.  At 
least,  in  the  absence  from  the  record  of  the  evidence  in  the  case,  it  is  im- 
possible for  an  appellate  court  to  hold  that  there  was  any  error  in  tlie 
rulings  of  the  trial  court  refusing  the  latter  and  giving  the  former  in- 
struction.i 


Sb .    The  fact  of  intoxication,  no  matter  how  complete  and  overpow- 
ering, is  not  conclusive  evidence  of  the  absence  of  an  intent  to  take  life. 

Appeal  from  Allen  district  court. 

^  See  the  full  note  of  cases  on  the  effect  of  drunkenness  or  Intoxication  In  civil 
and  criminftl  cases,  to  State  v.  Tatlow,  8  Pac.  Rep.  271. 
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Information  charging  that  defendant  White,  "on  the  thirteenth  of 
September,  1874,  at  the  county  of  Allen,  with  force  and  arms,  in  and 
upon  the  body  of  one  James  Black,  then  and  there  being,  feloniously 
did  make  an  assault  on  him,  the  said  James  Black,  with  a  certain 
pistol  loaded  with  powder,  ball,  and  cap,  which  he,  the  said  George 
W.  White,  in  his  hand  then  and  there  held,  the  said  pistol  being  a 
deadly  weapon,  feloniously  did  shoot  and  wound,  with  intent 
*589  him,  the  said  James  *Blaok,  then  and  there  feloniously  and 
willfully  to  kill."  Plea,  not  guilty.  Trial  at  the  November 
term,  1874.  Verdict,  guilty,  and  defendant  was  sentenced  to  four 
years*  imprisonment  in  the  penitentiary. 

L.  W,  Keplinger  and  H.  D.  Smith,  for  appellant. 

James  C.  Murray,  Go.  Atty.,  for  the  State. 

Bbbweb,  J.  Defendant  was  convicted  of  an  assault  with  intent  to 
kill,  and  brings  his  case  here  by  appeal.  The  questions  presented 
are  on  the  sufficiency  of  the  information,  and  the  instructions  upon 
the  effect  of  intoxication. 

The  information  charged  that  the  defendant  did  feloniously  make 
an  assault,  and  feloniously  did  shoot  and  wound,  with  the  intent 
feloniously  and  willfully  to  kill.  It  did  not,  in  the  language  of 
section  38  of  the  crimes  act,  charge  that  defendant,  "on  purpose 
and  of  malice  aforethought,"  did  assault,  etc.  Was  the  omission  of 
these  words  fatal  to  the  information?  The  authorities  cited  by  the 
learned  counsel  doubtless  sustain  his  claim  that  it  was.  But  those 
decisions  were  made  where  the  strictness  of  the  common-law  rules 
in  reference  to  indictments  obtained.  But,  as  said  by  Chief  Justice 
Cobb  in  reference  to  two  sections  of  the  Code  of  Criminal  Procedure: 
'"These  two  sections  divest  the  indictment  of  all  artificial  and  tech* 
nical  construction,  and  give  to  its  language  its  natural  and  ordinary 
meaning."  Smith  v.  State,  1  Ean.  *365.  While  it  would  doubtless 
be  sufficient  to  follow  the  language  of  the  statute  in  charging  a  crime, 
it  is  not  necessary  so  to  do.  It  is  enough  if  the  language  used,  ac- 
cording to  its  ordinary  and  natural  meaning,  states  clearly  an  offense 
within  the  statute  according  to  the  same  manner  of  interpretation  of 
its  language.  Tried  by  this  rule,  we  think  the  information  sufficient. 
It  charges  an  unlawful  assault, — an  assault  with  intent  to  kill.  Of 
course,  if  a  party  made  an  assault  with  intent  to  kill,  it  neces- 
*540  sarily  was  not  an  ^accidental  or  unintentional  assault.  An 
accidental  or  unintentional  assault  with  intent  to  kill  is  an 
impossibility.  The  information  clearly,  therefore,  charges  an  assault 
on  purpose.  So,  also,  if  an  assault  is  willful,  felonious,  and  with  in- 
tent to  kill,  it  is  of  malice  aforethought;  for  malice  aforethought 
is  nothing  more  than  an  unlawful  or  wicked  intention.  A  felonious 
intent  to  kill,  is  an  unlawful  and  wicked  intent.  All  the  elements, 
therefore,  of  the  crime,  as  defined  in  the  statute,  are  embraced  in 
this  information,  and  it  is  sufficient.    In  reference  to  the  general 
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rales  for  detennming  the  suffioienoy  of  oriminal  pleadings,  see  Grim. 
Code,  §§  101,  103,  107,  108,  10»,  110;  Gen,  St.  887,  888. 

The  other  error  assigned  arises  npon  the  instructions  given  and  re- 
fosed.  Some  testimony  was  introduoed  by  defendant  tending  to  show 
that  he  was  insane  at  the  time  of  the  offense,  and  some  by  the  pros- 
ecation  tending  to  show  that  he  was  intozioated.  Upon  this  defend- 
ant asked  this  instraotion :  "To  constitute  the  specific  offense  charged, 
it  is  not  sufficient  that  the  commission  of  the  act  be  proven,  but  it 
mnet  be  affirmatively  shown  that  the  act  was  done  with  the  particu- 
lar intent  of  killing  or  maiming  the  prosecuting  witness.  The  jury 
may  infer  from  the  fact  of  defendant*s  being  intoxicated  at  the  time 
of  the  commission  of  the  act  charged  (if  such  intoxication  be  proven) 
that  the  act  was  not  done  with  the  particular  intent  necessary  to  con- 
stitute the  specific  offense  charged;"  and  another  to  the  effect  that 
snob  intoxication  was  evidence  from  which  the  jury  might  infer  his 
innocence  of  the  particular  offense  charged.  These  the  court  refused, 
but  charged  the  jury  that  "intoxication — drunkenness — ^is  not  re- 
garded in  law  as  any  excuse,  in  itself,  for  crime,  but  may  always  be 
shown,  and  should  be  considered  in  all  cases  where  the  intent,  as  in 
this  case,  is  of  the  essence,  or  is  an  indispensable  ingredient  of  the 
offense,  to  show  the  state  of  mind  of  the  person  accused." 

Was  there  error  in  this  ?  The  difference  between  the  instruction 
refused  and  that  given,  is  that  by  the  first  the  court  was  asked  to  se- 
lect drunkenness  as  a  single  circumstance,  and  say  to  the 
*541  *jury  that  from  that  alone  they  might  infer  the  defendant's 
innocence  of  any  intent  to  kill,  while  by  the  other  the  court 
charged  them  that  they  might  consider  drunkenness,  along  with  the 
other  facts  of  the  case,  in  determining  the  defendant's  state  of  mind 
at  the  time  of  the  act.  The  testimony  in  the  case  is  not  preserved  in 
the  record;  so  we  do  not  know  what  the  circumstances  of  the  case 
were, — ^what  evidence  there  was  of  the  intent  to  take  life,  or  how  great 
was  the  intoxication  of  the  defendant.  Now,  there  may  be  cases  in 
which  there  is  such  a  dearth  of  other  testimony  bearing  upon  the  ques- 
tion of  intent,  and  such  a  complete  and  stupefying  intoxication  shown, 
as  to  justify  a  court  in  singling  it  out  and  telling  the  jury  that  they 
may  infer  therefrom  the  absence  of  any  intent  to  take  life.  But  all 
that  a  court  ought  ordinarily  to  do  is  to  state  to  the  jury  that  drunk- 
enness is  one  of  the  circumstances  tending  to  show  the  state  of  de- 
fendant's mind,  and  thus  bearing  upon  the  question  of  the  presence 
or  absence  of  an  intent  to  take  life ;  and  probably  in  no  case  would 
it  be  error  to  refuse  to  go  further,  or  give  any  more  specific  charge. 
The  fact  of  intoxication  is  not  conclusive  against  the  existence  of  such 
an  intent.  The  intent  may  have  been  formed  before  the  intoxication 
commeneed.  It  may  exist  concurrently  with  it,  at  least  until  the  in- 
toxication comes  to  be  so  great  as  to  be  stupefying.  So  that  it  is  im- 
possible, at  least  in  a  case  in  which  the  whole  testimony  is  not  pres- 
ent, when  the  court  has  referred  in  its  instructions  to  intoxication  as 
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one  of  the  facts  bearing  upon  the  qnestion  of  intent,  to  hold  that  it 
erred  in  not  going  further,  and  giving  special  stress  to  that  circam* 
stance.  We  are  not  advised  as  to  the  instructions  given  by  the  court 
other  than  upon  this  matter  of  drunkenness.  We  must  therefore  as- 
sume that  they  were  correct  and  sufQcient ;  that  they  stated  the  ele- 
ments of  the  crime,  and  the  necessity  of  proof  as  to  the  existence  of 
each  element,  and  the  kind  of  evidence  applicable  to  each  element. 
Millar  v.  State,  3  Ean.  *174.     It  does  not  appear,  therefore,  that  the 

court  erred  in  the  instructions  given  and  refused  in  this  case. 
*542     It  perhaps  should  be  remarked,  in  order  to  *guard  against  any 

misconception  as  to  the  relation  of  drunkenness  to  crime,  that 
the  charge  in  this  case  is  one  which  requires  something  more  than  a 
general  malevolent  feeling,  and  where  there  must  be  a  specific  intent 
to  take  life;  so  that  nothing  herein  contained  conflicts  with  the  gen- 
eral doctrine  that  drunkenness  neither  excuses  nor  extenuates  crime. 
See,  upon  this  general  subject,  1  Bish.  Crim.  Law,  c.  27,  §§  397-416. 
The  judgment  of  the  district  court  will  be  affirmed. 
(All  the  justices  concurring.) 


L.  M.  BuMSBT  &  Go.  V.  Henrt  Sohmitz  and  another. 

January  Term,  1875. 

Bills  and  Notes:  Defenses  to:  Payment  to  WrongftU  Possessor.  Pay- 
ment of  a  past-due  negotiable  note  drawn  to  the  order  of  the  pi^^ees, 
and  unindorsed,  made  to  a  stranger,  who  is  in  fact  no  agent  of  the  own- 
ers, and  without  anthority  to  receive  payment,  but  who  has  surrepti- 
tiously obtained  possession  of  the  note,  and  whose  only  evidence  of  au- 
thority is  the  possession  of  the  note,  and  the  general  business  card  of 
the  payees,  and  where  there  has  been  no  laches  on  the  part  of  the  own- 
ers, and  nothing  in  the  prior  transactions  between  the  parties  to  induce 
credence  in  the  authority  of  such  stranger,  is  no  defense  to  an  action  by 
the  owners  on  such  note.* 

Error  from  Wabaunsee  district  court. 

Bumsey  &  Go.,  merchants  at  St.  Louis,  Missouri,  brought  suit 
against  Henry  Schmitz  and  August  Meyer,  alleging  that  defendants, 
"on  the  twelfth  of  August,  1872,  made  their  certain  promissory  note 
in  writing,  of  that  date,  and  then  delivered  the  same  to  plaintiffs, 
and  thereby  promised  to  pay  to  plaintiffs,  or  order,  the  sum  of 

*  Defense  to  notes,  burden  of  proof,  French  ▼.  Gordon,  10  Kan.  279.  and  note; 
indorsement  of.  Fuller  v.  Bcott.  8  Kan.  27,  and  note;  notice,  presentment,  and 
protest,  Hume  v.  Watt,  5  Kan.  28,  and  note;  deposit  of  money  to  pay.  see  note  to 
First  Nat.  Bank  ▼.  Tree.  24  N.  W.  Rep.  566;  gratuitous  payment  by  third  party. 
Martin  v.  Victor  Min.  Co.,  8  Pac.  Rep.  171;  alteration  of  note,  Fuller  T.  Green, 
24  N.  W.  Rep.  911. 
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$465.53  in  thirty  days  after  date  thereof,  with  ten  per  cent,  per  an- 
num from  date ;  that  after  the  giving  of  the  said  promissory 
*543  note,  and  before  it  became  *dae  and  payable,  plaintiffs  lost 
said  note;  that  plaintiffs  had  never  indorsed  said  note  to  any 
person  or  persons  whatever ;  that  afterwards,  when  said  promissory 
note  became  dae  and  payable,  plaintiffs  notified  the  defendants  that 
the  same  had  been  so  lost  by  plaintiffs,  and  then  requested  defend- 
ants to  pay  said  sum  of  $465.58  named  in  said  promissory  note, 
which  defendants  refused  and  neglected  to  do ;  that,  by  means  for 
which  plaintiffs  cannot  account,  defendants  obtained  and  now  have 
possession  of  said  note,  but  plaintiffs  aver  they  never  received  any 
compensation  for  said  note  from  defendants,  nor  from  any  other 
person  whatever."  Plaintiffs  demanded  judgment  for  said  principal 
sum,  with  interest.  Answer,  payment.  Trial  at  the  September 
term,  1873,  without  a  jury.  Finding  and  judgment  in  favor  of  de- 
fendants. 

A.  Af.  Buggies  and  Bertram  dt  Nicholson^  for  plaintiffs,  urged  that 
this  was  a  note  negotiable  inform^  but  was  never  indorsed  or  negoti* 
ated,  and  the  holder  thereof  had  no  right  to  demand  payment  of  the 
same,  nor  ought  defendants  to  have  paid  it  without  being  legally 
compelled;  and,  if  they  did  pay  it,  they  paid  it  at  their  risk  and 
peril,  no  matter  if  the  holder  represented  it  to  be  his  own;  citing 
Johnson  v.  Windle,  32  E.  G.  L.  225;  Forster  v.  Clements,  2  Camp. 
17;  Mead  v.  Young,  4  Term.  B.  32;  State  Bank  v.  Fearing,  16  Pick. 
534;  Chit.  Bills,  396, 197,  note  e;  2  Pars.  Notes,  256.  And  it  would 
have  made  no  difference  if  the  note  bad*  been  indorsed  by  plaintiffs, 
for  the  thief  to  whom  defendants  made  payment  never  claimed  to 
own  the  note.  The  defendants  never  gave  credit  to  the  note,  (or  in- 
dorsement, had  there  been  one,)  but  wholly  relied  upon  the  repre- 
sentations of  the  thief;  and  the  rule  that  the  holder  is  prima  facie 
the  owner  of  a  bill  transferable  by  delivery  does  not  apply,  for  the 
person  or  thing  to  whom  we  give  credit  we  must  stand  or  fall  by; 
and  herein  defendants  were  guilty  of  negligence  in  not  ascertain- 
ing whether  the  thief  were  agent  of  plaintiffs  or  not.  Attwood 
*544  *v.  Munnings,  7  Bam.  <fe  C.  278 ;  Alexander  v.  Mackenzie,  6 
C.  B.  766;  Pitzherbert  v.  Mather,  1  Term.  R.  12;  Chit.  Bills, 
29,  269,  391;  Roper  v.  Bumford,  3  Taunt.  76;  Dick  v.  Leverich,  11 
La.  573. 
A.  H,  Case^  for  defendants. 

Bbewbr,  J.  This  was  an  action  upon  a  note,  and  the  sole  defense 
iras  payment.  The  facts  are  these :  The  defendants,  doing  business 
At  Alma,  Kansas,  executed  their  note,  dated  August  12,  1872,  due  in 
thirty  days,  and  payable  to  the  order  of  plaintiffs  at  the  Boatman's 
Savings  Institution  in  St.  Louis.  This  note  was  duly  received  by  the 
plaintiffs  in  St.  Louis,  and  placed  with  their  other  valuable  papers, 
^ese  papers  were,  according  to  the  testimony  of  J.  J.  Ostrander, 
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their  book-keeper  and  treasurer,  kept  at  night  locked  in  their  safe, 
and  during  the  day  in  a  drawer  in  the  witness'  desk,  and  were  all  the 
time  under  the  sole  oharge  of  said  witness.  Both. safe  and  desk  were 
in  the  office,  which  is  in  the  second  story  of  the  building  occupied  by 
plaintiffs,  and  separated  from  the  rest  of  the  story  by  a  gkiss  partition. 
This  office  was  occupied  only  by  the  witness  and  two  book-keepers. 
The  witness  was  absent  about  an  hour  at  noon  of  each  day,  but  then 
locked  the  drawer  where  the  notes  were,  and  left  the  key  in  a  drawer 
of  the  desk  of  Moses  Bumsey,  in  another  room.  When  the  note  be- 
came due,  it  was  missed,  and,  after  about  a  week's  delay,  notice  of 
the  loss  was  sent  to  the  defendants.  At  about  the  time  th^  note  J)e- 
came  due,  plaintiffs  discharged  their  shipping  clerk,  who,  however,, 
according  to  the  testimony,  continued  in  St.  Louis.  In  response  to 
the  notice  of  loss,  and  on  October  20th,  defendants  wrote  a  letter  re- 
questing plaintiffs  to  forward  the  note  to  certain  bankers  in  Wamego, 
and  it  would  be  paid.  This  was  the  only  note  they  had  ever  given 
plaintiffs.  The  plaintiffs  never  received  anything  on  account  of  the 
note.  On  the  other  hand,  the  defendants  showed  by  August  Meyer, 
one  of  the  partners,  that  on  the  thirtieth  of  September  a  party 
*545  came  into  their  store  at  Alma,  *and,  handing  them  the  busi- 
ness card  of  plaintiffs,  said,  "Anything  you  want  in  our  line?" 
They  gave  him  an  order  for  goods,  which  they  never  received.  After 
taking  the  order  he  presented  the  note,  and  they  paid  it.  They  pro- 
duced the  note  in  court,  and  it  was  unindorsed.  They  did  not  know 
the  agent;  they  had  never  dealt  with  hiid  before.  Their  prior  par- 
chases  had  been  by  mail.  He  said  nothing  about  the  plaintiffs,  but 
simply  presented  their  card,  took  the  order  for  goods,  presented  the 
note,  and  received  payment.  This  was  on  the  thirtieth  of  September. 
Two  days  afterwards  they  received  a  notice  from  plaintiffs  that  they 
wanted  money.  Witness  wrote  the  letter  of  October  20th,  thinking 
that  plaintiffs  might  have  another  note  of  theirs  signed  by  his  part- 
ner, Schmitz,  who  had  signed  this.  Upon  the  testimony  the  court 
found  for  the  defendants;  and  the  only  question  is  whether  the  evi- 
dence warrants  such  finding;  or,  rather,  whether  it  is  so  clearly  against 
such  finding  that  it  is  the  duty  of  this  court  to  reverse  the  judgment. 
Two  things  are  evident :  First,  that  the  plaintiffs  have  never  re- 
ceived any  pay  for  the  note;  and,  second,  that  the  defendants  have 
paid  the  full  amount  of  it.  It  is  hard  for  the  plaintiffs  not  to  receive 
the  money  due  them,  and  it  is  equally  hard  for  the  defendants  to 
pay  a  second  time.  It  is  also  clear  that  there  was  no  intentional 
wrong  on  the  part  of  either.  The  possession  of  the  note  by  the  party 
receiving  payment  is  the  fact  upon  which  the  defendants  must  and 
do  rest  their  case.  The  possession  of  the  plaintiff's  business  card, 
which  is  intended  for  general  circulation,  amounts  to  little  or  noth- 
ing. And  the  question  really  presented  is  whether  the  mere  posses- 
sion of  a  negotiable  instrument,  unindorsed,  protects  the  maker  in 
payment,  notwithstanding  that  the  possessor  is  in  fact  unauthorized 
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to  receive  payment,  and  has  improperly  obtained  possession.  It  is 
undeniably  trae  that  the  possession  of  the  instrument  is  often  a  de- 
eisive  faet  in  determining  whether  the  payment  to  the  agent  is  a  pro- 
tection to  the  payor.     To  that  extent  are  the  authorities  cited  by  the 

learned  counsel  for  the  defense.  And  in  Story,  Ag.  §  104,  it 
*546    is  said:     "And  generally  *the  possession  of  a  negotiable  in- 

Btrument  is  deemed  sufficient  prima  facie  evidence  of  the  title 
of  the  possessor  to  secure  payment  of  it. "  See,  also,  Doubleday  v. 
Kress,  60  Barb.  181;  Tappan  v.  Horseman,  18  Iowa,  499;  Williams 
V.  Walker,  2  Sandf .  Gh.  325.  In  these  last  two  cases  the  absence  of 
the  instrument  was  considered  decisive  against  the  power  of  the  agent, 
though  in  the  one  case  the  owner  had  given  the  defendant  to  under- 
stand that  he  would  place  the  matter  in  the  hands  of  the  supposed 
agent,  and  in  the  other  the  supposed  agent  had  in  fact  negotiated 
the  loan,  had  possession  of  the  instrument,  and  had  properly  received 
some  payments.  In  this  last  case  quite  an  examination  is  made  into 
the  English  authorities,  and  a  number  of  cases  cited  in  which  a  party 
negotiating  a  loan  has  afterwards  received  payment  of  principal  or 
interest,  and  the  general  conclusion  appears  to  have  been  that  the 
borrower  was  protected  in  such  payments  only  when  the  party  re- 
ceiving had  the  instrument  still  in  his  possession.  But  in  this  class 
of  cases  it  must  be  noticed  that  the  party  receiving  payment  had  been 
the  agent  of  the  owner,  and  the  question  wa^  as  to  the  duration  and 
extent  of  his  authority.  The  fact  that  the  owner  permitted  him  to 
retain  possession  of  the  instrument  was  deemed  sufficient  evidence  of 
a  continuation  of  his  authority  in  the  premises,  and  of  his  right  to 
receive  payment  according  to  the  terms  of  the  instrument.  The  dis- 
tinction between  those  cases  and  the  present  is  obvious.  Here  the 
possessor  had  never  been  the  agent  of  the  owners  in  this  transaction; 
had  never  had  any  connection  with  it,  or  dealings  with  the  defend- 
ants. He  had  never  had  any  rightful  possession  of  the  note,  but 
had  somehow  improperly  obtained  it.  The  possession  of  the  note 
was  the  sole  evidence  of  the  fact  of  agency,  as  well  as  the  extent  of 
anthority.  The  defendants  pay  to  a  stranger  a  debt  they  owe  to 
the  plain  tiffs,  and  the  sole  protection  they  present  for  such  payment 
is  the  fact  that  this  stranger  had  possession  of  the  evidence  of 
SQch  indebtedness.     There  had  been  nothing  in  their  prior  dealings 

with  the  plaintiffs  to  justify  such  confidence.  They  had  had 
*547    no  ^dealings  with  any  runners  for  them.     Their  purchases  had 

been  by  mail.  They  were  wholly  unacquainted  with  the  party 
to  whom  they  made  payment.  He  bore  no  credentials  from  the  plain- 
tiffs, other  than  such  as  can  be  picked  up  in  any  hotel.  He  pre- 
sented a  note  payable  to  the  order  of  plaintiffs,  and  unindorsed  by 
them.  Yet  this  unindorsed  note  they  pay  to  this  stranger  wrong- 
fully in  possession,,  and  having  actually  no  authority  to  bind  the 
plaintiffs  in  any  way.  We  cannot  think  a  payment  thus  made  dis- 
charges the  debt. 


'S 
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This  proposition  may  be  laid  down  as  correct :  Payment  of  a  past- 
due  negotiable  note,  drawn  to  the  order  of  the  payees,  and  unindorsed, 
made  to  a  stranger  who  is  in  fact  no  agent  of  the  owners,  and  without 
authority  to  receive  payment,  but  who  has  surreptitiously  obtained 
possession  of  the  note,  and  whose  only  evidence  of  authority  is  the 
possession  of  the  note  and  the  general  business  card  of  the  payees, 
and  where  there  has  been  no  laches  on  the  part  of  the  owners,  and 
nothing  in  the  prior  transactions  between  the  parties  to  induce  cre- 
dence in  the  authority  of  such  stranger,  is  no  defense  to  an  action  by 
the  owners  on  such  note. 

We  are  aware  of  the  rule  which  forbids  the  court  to  set  aside  a 
finding  of  fact  made  by  a  district  court  upon  conflicting  testimony; 
but  here  there  seems  to  be  no  conflicting  testimony.  The  manner  of 
payment,  as  stated  by  the  witnesses  for  the  defendants,  is  taken  as 
strictly  true.  Indeed,  full  credence  is  given  to  their  entire  testimony, 
and  it  is  rather  a  conclusion  of  law  to  be  drawn  from  undisputed 
facts,  than  a  finding  of  fact  from  conflicting  testimony.^ 

The  judgment  will  be  reversed,  and  the  case  remanded  for  further 
proceedings  in  accordance  with  the  views  herein  expressed. 

(All  the  justices  concurring.) 


*548»      *JoNA8  H.  GooK  V,  Ottawa  University  and  others. 

January  Term,  1875. 

1.  Trials:  Opening  Case  after  Being  Submitted:  Discretion  of  Court 

Granting  or  refusing  applications  for  leave  to  open  a  case,  after  it  has 
been  submitted  to  the  court  or  jury  for  decision,  and  offer  additional  testi- 
mony, is  largely  within  the  discretion  of  the  trial  court,  and  presents  no 
gi'ound  of  error  unless  such  discretion  has  been  abused.^ 

2.  :  Incompetency  of  Testimony  on  Application.  Such  applica- 
tions should  always  be  overruled  where  the  testimony  sought  to  be  intro- 
duced is  Incompetent  under  the  pleadings,  and  no  application  made  for 
their  amendment. 

8.  Mortgages:  Mortgagee's  Bights  and  Liabilities.  A  mortgagee  in  pos- 
session is  responsible  for  the  rents  and  profits,  is  allowed  for  the  ordi- 
nary repairs,  but  not  for  permanent  improvements  placed  upon  the 
mortgaged  premises  merely  for  his  convenience. 

Error  from  Franklin  district  court. 

Foreclosure,  brought  by  Cook  (as  assignee  of  one  Libby,  the  mort- 
gagee) against  the  Ottawa  University  and  two  others.  The  note  for 
which  the  mortgage  was  given  as  security  was  for  |2,000,  with  in- 
terest at  20  per  cent,  from  date.     The  case  was  tried  before  A.  W. 

iflee  Durham  v.  Carbon  Coal  &  M.  Co.,  32  Kan.  248 

*  Discretion  of  court  on  trial  of  causes  considered.  Mason  v.  Ryns,  26  San.  464 
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B.,  referee.  He  held  the  note  to  be  usarioas;  that  the  principal  only 
coold  be  recovered ;  and  he  reported  that  plaintiiBf,  Cook,  since  going 
into  possession  of  the  mortgaged  property,  had,  for  his  own  conven- 
ience, made  permanent  improvements  or  betterments  thereon  to  the 
value  of  $792.61,  and  had  made  necessary  repairs  and  improvements 
to  the  value  of  $230.23,  and  that  Cook  was  chargeable  with  $1,158.50 
for  rents  and  profits.  In  stating  the  case  for  judgment  the  referee 
allowed  Cook  the  face  of  the  note,  $2,000,  and  said  $230.23  for 
necessary  repairs,  etc.,  amounting  to  $2,230.28,  and  charged  him 
with  said  sum  of  $1,158.50  for  rents  and  profits,  leaving  balance  in 
his  favor,  and  against  the  Ottawa  University,  of  $1,071.73,  for  the 
payment  of  which  he  decided  that  a  sale  of  the  mortgaged  premises 

should  be  ordered.  The  district  court,  in  confirming  the  re- 
*549    port  of  the  referee,  and  on  the  basis  of  his  decree,  ^allowed 

defendants  further  rents  and  profits,  from  the  date  of  the  re- 
port to  the  confirmation,  to  the  amount  of  $250,  leaving  due  Cook  the 
sum  of  $821.73.  The  report  of  the  referee  was  confirmed  by  the 
district  court  at  the  March  term,  1873.  The  action  below  was  com- 
menced by  Sears  &  Maxwell,  as  attorneys  for  plaintiff,  but  Mr.  Max* 
well  alone  appeared,  and  tried  the  case  on  the  part  of  plaintiff  before 
the  referee. 

Wm,  H.  Maxwell,  for  plaintiff,  filed  an  elaborate  brief,  in  which 
he  maintained  that  Cook,  the  assignee  of  the  mortgage,  entered  into 
possession  of  the  mortgaged  premises  with  the  assent  of  the  mort- 
gagor, and  under  k  contract  of  purchase;  that  it  was  error  to  deny 
him  the  right  to  prove  this  by  direct  evidence;  that  it  was  error  to 
adjudge  rents  and  profits  against  him,  and  not  allow  him  for  perma- 
nent improvemets  or  betterments  of  the  property ;  that  it  was  error 
to  exclude  evidence  offered  by  him,  being  thus  in  possession,  of  his 
having  purchased  an  outstanding  title,  lien,  or  incumbrance;  that  it 
was  error  to  deny  him  the  right  to  introduce  in  evidence  a  tax  title, 
perfected  by  lapse  of  time,  acquired  of  the  property  in  dispute  under 
a  sale  for  taxes,  the  pajrment  of  which,  as  a  duty,  was  imposed  by 
law  on  the  mortgagor;  and  that  a  purchaser  pending  the  litigation 
takes  his  title  subject  to  any  future  decree  that  may  rightfully  be 
pronounced  in  the  cause. 

John  W,  Deford,  for  defendant,  submitted  that  there  was  no  error 
in  the  refusal  of  the  referee  to  "open  the  case,"  and  receive  evidence 
of  title  in  Cook,  derived  from  certain  conveyances  of  the  mortgaged 
premises  to  him,  and  from  two  tax  deeds.  It  was  not  error  '*to  ad- 
judge rents  and  profits  against  plaintiff,  and  not  allow  him  for  per- 
manent betterments  of  the  property."  Necessary  repairs  are  to  be 
allowed  in  such  cases,  but  they  must  be  strictly  necessary  to  continue 

the  mortgaged  premises  in  the  condition  in  which  they  were 
*550    when  received  by  the  mortgagee,  and  not  to  extend  or  im^prove 

them.  Improvements  made  by  him  while  in  possession,  with- 
out the  knowledge  or  consent  of  the  mortgagor,  or  his  assignees,  can- 

v.14k.— 27 
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not  be  allowed  for,  however  substantial,  lasting,  benefioial,  or  valu- 
able they  may  be.  Russell  v.  Blake,  2  Pick.  605;  Woodward  v.  Phil- 
lips, 14:  Gray,  133;  1  Hil.  Mortg.  460,  §  22;  Lash  v.  Lambert,  2 
Amer.  Bep.  144;  2  Daniell,  Ch.  1239.  The  note  was  usurious,  and 
no  interest  was  recoverable.     Jenness  v.  Cutler,  12  Ean.  *500. 

Brewer,  J.  This  was  an  action  on  a  note  and  mortgage.  The 
petition  alleged  that  the  Ottawa  University  executed  a  note  and 
mortgage  to  one  Washington  Libby;  that  the  latter  duly  assigned 
the  same  to  plaintiff;  that  the  note  was  unpaid;  and  that  the  other 
defendants,  John  T.  and  Jane  E.  Jones,  claimed  some  interest  in  the 
mortgaged  premises ;  and  prayed  a  decree  of  foreclosure  and  sale. 
The  university  answered,  pleading  usury  in  the  note,  which  upon  itb 
face  drew  ^0  per  cent,  interest,  and  admitting  the  answers  of  its  co- 
defendants.  The  other  defendants  filed  separate  answers,  admitting 
the  execution  of  the  note  and  mortgage,  and  the  assignment  thereof 
to  plaintiff,  but  alleging  subsequent  conveyances  to  themselves  from 
the  university  of  the  mortgaged  premises,  and  pleading  usury;  and, 
further,  that  without  the  knowledge  or  consent  of  either  of  the  de- 
fendants, and  without  any  rightful  authority,  the  plaintiff  had,  sub- 
sequently to  bis  purchase  of  the  note  and  mortgage,  entered  into  pos- 
session of  the  mortgaged  premises,  and  received  the  rents  and  prof- 
its thereof,  which  they  asked  might  be  applied  in  payment  of  the 
principal  of  the  note.  To  these  answers  the  plaintiff  filed  a  general 
denial.  Upon  these  pleadings  the  trial  was  had.  The  defendants 
called  the  plaintiff,  who  admitted  taking  possession  of  the  property, 
upon  which  were  two  houses,  one  of  which  he  occupied  himself  and 
the  other  rented.  He  testified  to  making  some  repairs,  and  some 
permanent  improvements.  He  also  testified,  upon  cross-examina- 
tion, to  a  conversation  with  Mr.  Atkinson,  the  managing  officer  Of 
the  university,  prior  to  taking  possession,  and  in  relation  ^ 
*S51  thereto,  as  follows:  *"Went  to  see  Mr.  Atkinson  about  bay- 
ing the  property.  He  had  before  that  time  offered  it  to  me 
for  sale.  Mr.  Atkinson  said  if  I  bought  the  property  he  would  see 
that  I  got  possession.  Told  him  that  I  wanted  possession  immedi- 
ately. Atkinson  said  he  could  give  possession  at  any  time.  Told 
him  that  Zimmerman  was  in  possession  under  a  lease  until  next 
spring,  and  that  he  would  have  to  be  paid  something  to  go  out.  At- 
kinson said  that  Z.  had  not  got  it  for  any  certain  time,  but  went  and 
hunted  up  the  lease,  and  found  that  Zimmerman  did  have  a  lease  for 
it  until  spring.  Atkinson  then  said :  '  I  think  I  can  make  an  arrange- 
ment; if  you  buy  the  property,  you  shall  have  possession  any  way.* 
This  was  all  that  was  said  about  possession,  and  was  before  I  pur- 
chased the  note  from  Washington  Libby.  I  last  saw  the  lease  of 
Zimmerman  in  Mr.  Atkinson's  office  at  the  university  building.  Zim- 
merman went  out  of  the  property,  and  I  immediately  went  into  pos- 
session.    This  was  two  weeks  after  the  conversation  with  Atkinson.'' 
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No  other  testimony  was  given  as  to  the  manner  of  acquiring  pos- 
session. He  had  prior  thereto  been  asked  if  he  had  had  any  con- 
versation with  Atkinson  about  the  purchase  of  the  property,  but  an 
objection  had  been  sustained  to  this  question.  Upon  the  whole  tes- 
timony, the  note  calling  for  20  per  cent,  interest  was  held  usurious, 
and  only  the  principal  collectible.  Cook,  as  mortgagee  in  posses- 
sion, was  charged  with  the  rents  and  profits,  and  allowed  for  the  re- 
pairs, but  not  for  the  permanent  improvements  placed  upon  the 
premises  for  his  own  convenience. 

After  the  case  had  once  been  closed.  Cook  moved  for  leave  to  opeii 
the  case  to  enable  him  to  introduce  two  tax  deeds  under  which  he 
claimed  title,  but  the  motion  was  overruled.  He  also  moved  for 
leave  to  open  thecase  to  offer  some  title  papers  to  part  of  the  prem- 
ises, but  this  motion  was  also  overruled.  No  application  was  at  any 
time  made  for  leave  to  amend  the  pleadings,  though  the  intimation 
is  given  by  counsel  in  his  brief  that  if  the  judgment  be  reversed  the 
case  would  not  be  tried  again  upon  the  same  pleadings.  We  have 
given  the  case  careful  attention,  and  are  constrained  to  say  that  we 
find  nothing  to  justify  a  reversal  of  the  judgment..  So  far  as  the 
applications  to  open  the  case  are  concerned,  such  matters  are 
*552  ^largely  within  the  discretion  of  the  trial  tribunal,  and  an 
abuse  of  that  discretion  should  appear  before  a  reversal  will 
be  ordered.  In  this  case  the  trial  was  had  before  a  referee.  The 
petition  was  filed  in  January,  1870.  On  December  13,  1870,  the 
case  was  referred,  and  the  report  of  the  referee  filed  August  2, 1872. 
The  trial  commenced  November  1,  1871,  and  the  applications  for 
leave  to  open  the  case  were  made  May  7  and  July  13,  1872. 

Where  a  case  has  been  protracted,  as  this  was,  for  such  a  length 
of  time,  there  should  be  very  urgent  reasons  presented  to  justify  the 
opening  of  the  case  for  additional  testimony.  No  showing  was  made 
when  the  tax  deeds  were  sought  to  be  introduced,  and  the  only  rea- 
son offered  on  the  other  application  was  that  plaintiff  supposed  his 
title  papers  were  already  in  evidence,  and  that  the  counsel  employed 
in  the  commencement  of  the  action  had  not  been  present  at  any  of 
the  bearings  before  the  referee.  We  should  hardly  think  the  ruling 
of  the  referee  was  other  than  correct  upon  this  application,  if  the  tes- 
timony had  been  competent  and  of  vital  importance.  The  absence  of 
eoansel,  when  a  party  is  represented  by  one  so  able  and  competent 
as  the  learned  gentleman  who  did  conduct  the  trial,  is  rarely  suffi- 
cient to  justify  the  opening  of  a  case  after  the  evidence  is  in  and  the 
findings  announced.  But  this  testimony  was  clearly  incompetent 
Tmder  the  pleadings.  The  plaintiff  sued  as  mortgagee.  He  made 
no  claim  of  title,  but  sought,  by  a  decree  of  foreclosure  and  sale,  to 
divest  the  defendants  of  the  title  he  conceded  to  be  in  them,  or  some 
of  them.  Under  such  pleadings  he  could  not  show  title  in  himself, 
whether  derived  from  tax  deeds  or  otherwise.  On  both  grounds, 
therefore,  the  rulings  would  have  to  be  sustained.     For  the  rea- 
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son  last  above  given  there  was  no  error  in  ruling  out  the  question 
asked  as  to  conversations  about  the  purchase  of  the  property.  No 
question  is  made  as  to  the  ruling  upon  the  matter  of  usury.  None 
could  be.  Nor  can  there  be  any  question  as  to  the  ruling  charginp^ 
the  mortgagee  in  possession  with  the  rents  and  profits,  allowing  him 
for  repairs,  and  disallowing  for  all  permanent  improvements 
*553  placed  upon  the  premises  merely  *for  his  own  convenience. 
Woodward  v.  Phillips,  14  Gray,  133;  Miokles  v.  Dillave,  17 
N.  T,  80;  McCarron  v.  Cassidy,  18  Ark.  34;  1  Hil.  Mortg.  460/§  22; 
2  Daniell,  Ch.  1239. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 


Plan*?  Sbbd  Co.  v.  Lutheb  Halij  and  others.^ 

January  Term,  1876, 

!•  Sales:  Contract:  Offer:  Acceptance.  Where  negotiations  are  entered 
jTito  for  the  sale  of  goods,  there  must  be  an  unconditional  acceptance  of  the 
offer,  or  no  contract  is  consummated.  Thus,  where  negotiations  were  car« 
ried  on  by  letter,  and  the  one  party,  residing  in  St.  Louis,  wrote  a  letter  of- 
fering 83.50  per  bushel  for  certain  goods  delivered  in  St.  Louis,  and  the 
other  party,  residing  in  Junction  City,  seventeen  days  thereafter,  shipped 
the  goods  to  St.  Louis,  and  at  the  same  time  wrote  a  letter,  the  first  since 
the  offer,  announcing  the  shipment,  making  no  acceptance  of  the  offer, 
and  stating  that  they  should  expect  the  highest  market  price:  TuiLd^  that 
no  contract  was  consummated,  and  that  the  consignee  was  not  bound  to 
accept  and  pay  for  the  goods;  and,  further,  that  the  court,  construing  the 
letters,  should  have  so  instructed  the  Jury. 

2, :  Consignee  not  Liable  for  Goods.    Wheie  a  party  to  whom, 

under  such  circumstances,  goods  are  consigned,  refuses  to  receive  them, 
and  turns  the  bill  of  lading  over  to  a  responsible  commission  merchant 
in  St.  Louis,  to  dispose  of  as  the  goods  of  the  consignors,  TuHd,  that  the 
consignee,  acting  in  good  faith,  and  with  reasonable  prudence,  was  not 
liable  for  the  goods. 

Error  from  Davis  district  court. 

The  Plant  Seed  Company  brought  suit  against  Hall  &  Porter  to 
recover  a  balance  of  $168.51  on  an  account  for  merchandise.    De- 

^Implied  warranty  in  sales,  see  notes  to  Downing  v.  Dearborn,  1  Atl.  Rep.  408; 
Cunningham  v.  Judson,  2  N.  E.  Rep.  921;  Hoult  v.  Baldwin,  8  Pac.  Ren.  44S; 
misrepresentations  and  fraudulent  r^resentations,  see  notes  to  Hunter  ▼.  Lee,  II 
Kan.  225;  Taylor  v.  Saurman,  1  Atl.  Rep.  44;  delivery  to  comply  with  statute  of 
frauds,  Jamison  v.  Simon,  8  Pac.  Rep.  602,  and  note. 
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fendants  answered,  claiming  a  set-off  to  amount  of  $325.78  for  cer- 
tain goods  alleged  to  be  sold  by  them  to  plaintiff.     Trial  at 
•554    the  March  term,  1874,  of  the  *di8trict  court.     Verdict  in  favor 
of  defendants,  and  against  plaintiff,  for  $127.94,  of  which  de- 
fendants remitted  $39.40,  and  judgment  was  given  for  the  residue, 
$88.54. 
H,  H.  Snyder  and  McClure  dt  Humphrey ^  tot  plaintiff. 
Charles  O.  Cox,  for  defendants. 

Brewbr,  J.  The  only  ground  of  error  pressed  for  our  considera- 
tion is  that  the  verdict  is  against  the  evidence;  and  the  question 
arises  in  respect  to  the  coanter-claim  of  defendants.  Some  corre- 
spondence passed  between  the  parties  in  March,  1878,  in  consequence 
of  which  defendants  shipped  some  onion  sets  to  plaintiff,  at  St.  Louis. 
On  receiving  the  bill  of  lading  the  plaintiff,  claiming  not  to  be  in 
the  commission  business,  turned  it  over  to  a  commission  merchant, 
who  received  the  onions,  and  sold  for.  much  less  than  defendants 
claim  they  had  sold  them  to  plaintiff  for.  The  negotiations  between 
the  parties  were  by  letter.  These  letters,  and  the  conduct  of  the 
plaintiff  on  receipt  of  the  onions,  constituted  all  the  evidence  of  a 
contract.  The  following  is  the  correspondence  in  the  order  in  which 
it  passed,  defendants  writing  from  Janction  City,  Kansas,  and  plain- 
tiff from  St.  Louis,  Missouri:  Defendants  to  plaintiff:  *'What  will 
yon  give  us  for  40  barrels  onion  sets,  choice,  on  board  cars  here?" 
Plaintiff  to  defendants:  **We  will  give  you  $3.50  per  bu.,  delivered 
here,  for  choice  top  onion,  if  they  are  the  right  kind;  would  prefer  to 
see  a  sample."  Defendants  to  plaintiff:  "Our  onion  sets  came  from 
Indiana,  and  are  choice  sifted  sets, — no  chaff  or  dirt, — and  are  the 
best  sets  we  ever  saw.  We  want  $3.50  per  bu.  here,  on  cars. 
Freight  will  be  70c.  per  100  lbs.,  although  we  may  get  a  lower  rate. 
Can't  you  stand  it?"  Plaintiff  to  defendants :  "We  cannot  pay  more 
than  $3.50  per  bushel  for  onion  sets  delivered  here,  and  would  not 
care  to  buy  at  that  now,  as  we  have  a  large  lot  on  hand."  Defend- 
ants to  plaintiff:  "We  ship  you  to-day,  per  M.,  K.  &  T. 
•555  *road,  25  bbls.  onion  sets.  We  hope  they  will  reach  you 
safely  and  in  good  order.  They  are  in  good  condition  now. 
As  soon  as  received',  please  send  us  statement.  We  shall  expect  the 
highest  market  price."  Upon  receipt  of  the  onions  the  plaintiff  dis- 
posed of  them  as  stated  above,  and  notified  the  defendants  thereof, 
who  objected  to  the  disposition  made,  and  claimed  a  sale  to  plaintiff. 
Upon  this  the  jury  found  that  there  was  a  sale. 

Will  the  evidence  sustain  the  verdict?  It  is  clear  that  up  to  the 
time  of  the  shipment  of  the  onions  no  contract  had  been  closed  be- 
tween the  parties*  The  only  offer  made  by  the  plaintiff  had  not  been 
accepted  by  the  defendants.  Their  minds  had  not  come  to  any  point 
of  agreement.  The  one  had  offered  $3.50  in  St.  Louis;  the  other, 
not  accepting  that,  demanded  the  highest  market  price.     Clearly, 
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then,  they  had  not  agreed.  The  plaintiff,  therefore,  notwithstanding 
the  prior  negotiations  with  a  view  to  purchase,  was  at  liberty,  on  re- 
ceipt of  bill  of  lading,  to  withdraw  its  offer,  decline  to  purchase,  and 
refuse  to  receive  the  goods.  How  far  did  the  subsequent  oonduct  of 
the  plaintiff  render  it  liable  as  on  a  purchase?  What  a  consignee, 
under  the  circumstances  indicated,  may  do  with  the  consignment, 
must  be  viewed  in  the  light  of  the  prior  negotiations.  It  was  made, 
not  to  a  stranger,  but  to  one  with  whom  the  consignors  had  had  prior 
dealings,  and  made  in  pursuance  of  negotiations  with  reference  to  the 
sale  of  the  very  articles  shipped.  Clearly,  the  consignee  might  refuse 
to  receive  the  consignment,  and  suffer  the  carrier  to  make  such  dispo- 
sition as  it  saw  fit.  So  doing,  he  would  place  himself  under  no  liabil- 
ity to  the  consignor.  Or  he  might  place  the  goods  in  some  ordinary 
and  safe  place  of  storage,  either  in  his  own  warehouse  or  elsewhere, 
and  notify  immediately  the  consignor  the  place  of  storage,  and  that 
they  were  subject  to  his  (the  consignor's)  order.  And  where  the 
goods  are  of  a  perishable  nature,  and  liable  to  total  loss  unless  imme- 
diately cared  for,  the  consignee  may,  acting  in  good  faith,  and  with 
ordinary  and  reasonable  prudence  and  care,  place  them,  as  the  goods 
of  the  consignor,  in  the  hands  of  a  responsible  commission 
*556  merchant  for  immediate  sale.  *And  in  this,  although  the 
goods  might  not  properly  perhaps  be  classed  as  perishable 
goods,  still  we  think  the  consignee,  if  acting  in  good  faith,  and  with 
reasonable  prudence,  would  not  be  responsible  as  purchaser,  if  it 
turned  the  bill  of  lading  over  to  a  responsible  commission  merchant. 
They  were  shipped  with  a  view  to  a  sale.  The  highest  market  price 
was  expected.  The  consignors  knew  that  they  bad  not  accepted  the 
offer  of  the  consignee,  and  that,  no  contract  having  been  consum- 
mated, the  latter  was  not  bound  to  receive  or  pay  for  the  goods.  The 
consignee  was  but  carrying  out  the  expressed  wishes  of  the  consign- 
ors in  placing  the  goods  where  they  would  be  most  likely  to  realize 
the  highest  market  price.  So  doing,  and  acting  in  good  faith,  it  does 
not  seem  just  that  it  should  be  held  responsible  as  purchaser. 

The  case  seems  to  have  been  tried  in  the  district  court  upon  the 
supposition  that  the  jury  might,  from  the  correspondence  and  the 
shipment,  infer  a  contract;  for  included  in  the  shipment  were  some 
goods  not  spoken  of  in  the  prior  correspondence,  and,  though  the  jury 
found  for  the  defendants  as  to  these  also,  the  district  court  compelled 
a  remittitur  of  this  amount  as  a  condition  of  judgment.  Plainly, 
therefore,  the  learned  court  did  not  consider  that  the  conduct  of  the 
plaintiff  in  St.  Louis,  by  itself  alone,  rendered  it  responsible.  The 
same  thing  also  is  evident  from  the  instructions.  But  in  this  suppo- 
sition the  court  erred.  It  was  its  duty  to  construe  the  writings,  and 
it  should  have  charged  the  jury  that  by  those  letters  no  contract  was 
consummated  between  the  parties.  However,  as  no  exception  was 
taken  to  the  instructions,  any  error  in  them  was  doubtless  waived. 

Counsel  has  urged,  and  we  are  not  insensible  to,  tl^e  rule  that  for- 
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bids  US  to  disturb  the  verdict  of  a  jury  which  has  any  testimony  tend- 
ing to  establish  all  the  essential  facts  to  sustain  it.  But  that  rule  is 
scarcely  applicable.  Here  was  a  case  tried  upon  an  erroneous  the- 
ory of  the  law.  If  that  theory  were  correct,  there  was  some  testi- 
mony to  sustain  the  verdict.     But,  that  theory  being  incorrect,  both 

the  district  court  and  this  court  concur  in  holding  there  was 
*557    no  testimony  to  sustain  *it.     The  district  court,  acting  upon 

this  erroneous  view  of  the  law,  upheld  the  verdict  in  part. 
This  court  takes  the  view  of  the  testimony  which  the  trial  court  took, 
and  applying  to  it  the  law,  as  rightfully  construed,  finds  that  the  en- 
tire verdict  should  follow  the  part  rejected  by  that  court.  In  this 
way  justice  between  the  parties  will  be  more  certainly  reached,  for 
upon  a  second  trial  any  testimony  tending  to  show  bad  faith,  or  want 
of  reasonable  care  on  the  part  of  the  consignee,  can  be  introduced. 

The  judgment  will  be  reversed,  and. the  case  remanded  for  a  new 
trial. 
(All  the  justices  concurring.) 


MissouBi,  E.  &  T.  Bt.  Co.  v.  M.  G.  Bbown.^ 

January  Term,  1875* 

1.  Bin  of  Partionlars:  Statements  in.  It  is  sufficient  if  a  bill  of  partic- 
ulars, in  case  before  a  justice,  states  the  essential  facts,  no  matter  how 
rudely  and  inartistically,  yet  so  that  the  defendant  is  not  misled,  but 
dearly  informed  of  the  exact  claim  made  upon  him. 

8.  Ck>ntraot:  Oontraoting  Party:  Memorandum:  Unnamed  Frinoi- 
pal.  Where  the  general  manager  of  a  railroad  company  directs  an  as- 
sistant to  have  certain  work  about  the  railroad  done,  and  in  pursuance 
thereof  the  assistant  makes  a  contract  with  a  third  party  to  do  the  work, 
and  a  memorandum  of  the  contract  is  reduced  to  writing,  in  which  it  is 
simply  recited  that  such  third  party  will  do  the  work,  without  mention- 
ing for  whom,  for  a  certain  sum,  under  the  direction  of  the  engineer  of 
the  company,  which  memorandum  is  signed  by  the  third  party,  and  by 
the  assistant,  without  any  designation  of  his  office,  or  the  capacity  in 
which,  or  the  party  for  whom,  he  makes  such  contract,  but  also  without 
any  express  assumption  of  personal  liability,  7^d,  that  it  was  the  con- 
tract of  the  company. 

8.  Bailroads:  Laborers  on:  Statute  of  1872.  Chapter  136  of  the  Laws 
of  1872,  to  protect  laborers,  mechanics,  and  others  in  the  construction  of 

>ThiB  case  referred  to,  Missouri,  K.  ft  T.  Ry.  Co.  v.  Baker,  past,  *566.    See 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Cuthbert,  arUe,  *212,  and  note. 
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railroads,  applies  not  merely  when  a  railroad  company  is  engaged  in  the 
construction  of  its  first  and  main  track,  but  also  wherever  it  is  enlarg- 
ing its  road  by  the  addition  of  side  tracks. 

♦558    *4.  :  Bond:  Liability  of  Company.    A  railroad  company 

failing  to  take  the  bond  required  by  said  statute  is  liable,  not  merely 
to  the  laborers  pei-sonally,  but  to  any  persons  to  whom  they  may  transfer 
their  claims. 

Error  from  Labette  district  court. 

Brown  brought  suit  in  his  own  name  as  plaintiff  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company,  as  defendant.  The  fol- 
lowing is  plaintiff's  bill  of  particulars,  originally  filed  in  a  justice's 
conrt : 

"  [Title.]  The  plaintiff,  M.  G.  Brown,  says  that  the  Missouri, 
Kansas  &  Texas  Railway  Company  was,  on  the  eighteenth  of  No- 
vember, 1872,  and  has  been  ever  since,  and  is  now,  a  corpora tiouj 
duly  organized  under  the  laws'  of  the  state  of  Kansas,  and  was  then, 
and  has  been  ever  since,  and  is  now,  doing  business  as  such  corpo- 
ration in  the  county  of  Labette  and  state  aforesaid;  that  said  rail- 
way company  did,  on  the  eighteenth  of  November,  1872,  contract 
with  one  McLeod  to  construct  a  certain  part  of  its  road  in  said  oountj 
and  state,  to-wit,  the  grading  between  and  for  certain  tracks  or  parts 
of  said  company's  road,  hereinbefore  stated;  and  for  such  construc- 
tion the  said  defendant  company  did  agree  to  and  did  pay  to  the  said 
McLeod  a  large  sum  of  money,  to- wit,  21  ots.  per  cubic  yard,  and  one 
cent  per  yard  overhaul,  amounting  to  $ .  The  defendant  com- 
pany failed  to  take,  and  did  not  take,  from  said  McLeod,  a  good  and 
sufficient  bond,  as  required  by  law,  or  any  bond,  conditioned  that  he 
would  pay  all  laborers,  mechanics,  and  material-men,  and  persons 
who  might  supply  such  contractor  with  provisions  or  goods  of  any 
kind,  all  just  debts  due  to  such  persons,  or  any  person  to  whom  any 
part  of  such  work  is  given,  incurred  in  carrying  on  such  work.  The 
plaintiff  further  says  that  said  W.  B.  McLeod  did  draw  on  him  cer- 
tain orders  in  favor  of  certain  persons,  for  goods  and  provisions  for 
said  McLeod,  and  used  by  said  McLeod  in  constructing  said  defend- 
ant's road,  or  part  of  said  road,  named  therein,  which  persons,  per- 
forming labor  on  the  grade  and  works  hereinbefore  stated,  and  others 
with  them,  were  furnishing  provisions  to  said  McLeod  and  the  men 
in  his  employ.  The  following  are  copies  of  said  orders,  and  are  at- 
tached hereto,  and  made  a  part  hereof,  marked  'A.'  "  Here  follow 
copies  of  seven  orders  on  Brown  signed  "W.  B.  McLeod,"  and  one 
note,  payable  to  S.  G.  Beekman,  also  signed  by  McLeod;  after 
*559  which  the  bill  of  particulars  proceeds:  "Plaintiff  says  *tbat 
he  paid  for  said  note  in  goods  and  provisions;  that  said  Beek- 
man was  a  laborer  in  the  employ  of  the  defendant  McLeod  in  con* 
structing  the  grade  for  defendant  company  hereinbefore  stated,  and 
that  it  remains  wholly  unpaid,  and  said  McLeod  refused  to  pay  the 
amount  justly  due  him  on  said  note ;    that  the  plaintiff  paid  to  said 
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persons  named  in  said  orders  the  amounts  thereof  in  goods  and  pro- 
visions; and  that  none  of  said  orders  have  ever  been  paid  to  this 
plaintiff  by  said  McLeod,  nor  by  the  persons  therein  named.  Where- 
fore plaintiff  prays  judgment  against  the  defendant  for  |19.50,  with 
interest  thereon  from  the  ninth  of  April,  1873,  and  for  $40.35,  with 
interest  thereon  from  March  35,  1873." 

The  action  was  tried  in  the  district  court,  on  appeal,  at  the  March 
term,  1874.     Judgment  in  favor  of  Brown. 

David  Kelso,  for  plaintiff  in  error. 

No  contract  was  made  by  the  railway  company  with  any  one,  and 
certainly  not  with  Brown,  nor  with  McLeod.  If  there  was  a  contract 
at  all,  it  was  a  contract  made  by  the  general  manager  to  let  a  con- 
tract to  Stevens  to  grade  the  grounds  about  the  passenger  depot  at 
Parsons,  fill  up  the  low  places  between  tracks,  and  round  the  grounds, 
so  as  to  give  better  drainage.  This  contract  Stevens  sublet  to  one 
McLeod,  who  did  the  work,  and  got  his  pay  for  it.  The  memoran- 
dnm  of  agreement  made  by  Stevens  and  McLeod  shows  that  the  work 
was  simply  for  "grading  between  tracks."  It  would  seem  to  be  an 
outrage  on  the  English  language  to  construe  that  contract  to  have 
the  effect  of  one  to  build  a  railroad,  or  part  of  one,  or  that  it  was  a 
contract  between  the  railroad  company  and  McLeod.  Again,  Brown 
was  not  a  laborer,  a  mechanic,  or  a  material-man;  nor  did  he  supply 
McLeod  (the  supposed  contractor)  with  provisions  or  goods.  He 
paid  some  of  McLeod's  personal  orders,  and  bought  a  note  given  by 
McLeod  for  his  own  debt.  The  laborers,  mechanics,  and  material- 
men were  all  paid.  There  was  no  contract,  nor  privity  of  contract, 
between  Brown  and  the  plaintiff  in  error,  and  under  no  just  construc- 
tion of  the  act  of  1872  (chapter  136,  p.  386)  can  Brown  main- 
*560  tain  his  action  against  the  railway  company  for  any  *omis- 
sion  by  the  company  to  take  a  bond  of  indemnity  from 
McLeod. 

Davis  dt  Talbot,  for  defendant  in  error. 

The  goods  or  provisions  furnished  by  Brown  were  so  famished  by 
him  to  the  men  who  at  that  time  were  actually  engaged  in  the  con- 
struction of  a  *'part"  of  the  company's  railroad.  When  Brown  sup- 
plied Contractor  McLeod's  employes  or  laborers  with  '*goods  and  pro- 
visions," at  his  request,  he,  in  contemplation  of  law,  supplied  the 
contractor  himself.  Stevens  had  the  authority,  as  agent  of  the  rail- 
way company,  to  make  contracts  for  the  work,  and  the  contract  he 
made  with  McLeod  was  the  contract  of  the  company.  The  action  is 
within  the  act  of  1872.     Brown's  claims  are  ''just  debts  due  him." 

Bbbwbi^,  J.  This  was  an  action  originally  commenced  by  Brown 
l>6fore  a  justice  of  the  peace,  seeking  to  hold  the  railway  company 
for  debts  created  by  one  W.  B.  McLeod,  under  and  by  virtue  of  chap- 
ter 136  of  the  Laws  of  1872.  That  act  is  entitled  ''An  act  to  pro- 
tect laborers,  mechanics,  and  others,  in  the  construction  of  railroads," 
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and  provides  that  a  railroad  oompany  shall  take  a  bond,  with  certain 
conditions,  from  any  person  to  whom  it  lets  a  contract  for  the  con- 
struction of  its  road,  or  any  part  of  it,  or  become  itself  liable  to  the 
laborers  employed  by  him.  Foar,  principal  questions  are  presented 
by  counsel  for  the  company :  First,  was  the  bill  of  particulars  suf- 
ficient? iecond,  was  there  any  contract  between  the  company  and 
McLeod  for  the  doing  of  any  work  ?  third,  if  there  was  a  contract, 
was  the  work  contracted  for  such  as  is  embraced  within  the  terms  of 
the  act  ?  and,  fourth,  were  the  debts  also  within  its  terms  ?  Of  these 
in  their  order. 

1.  Was  the  bill  of  particulars  sufGlcient?  It  must  be  remembered 
that  pleadings  in  a  justice's  court  are  not  to  be  subjected  to  the 

same  strictness  of  construction  as  those  in  the  npper  courts, 
♦561     (Lobenstein  v.  McGraw,  11    Kan.  *645 ;  Kaub  v.  *MitcheU, 

12  Kan.  *57;)  so  that  if  the  essential  facts  are  stated  in  sach 
a  way  that  the  defendant  cannot  be  misled  as  to  the  real  claim  against 
him,  the  bill  must  be  taken  as  sufficient.  Tried  by  this  rule,  the  biU 
is  plainly  sufficient.  Indeed,  we  think  it  would  stand  a  stricter  test. 
It  alleges  a  contract  between  the  company  and  McLeod ;  that  the  com- 
pany failed  to  take  any  bond;  that  for  work  done  under  that  contract 
McLeod  drew  certain  orders  in  favor  of  the  laborers  upon  plaintiff, 
which  he  filled,  and  also  gave  to  one  of  such  laborers  a  note,  which 
plaintiff  bought,  and  gives  copies  of  the  orders  and  note ;  and  alleges 
that  neither  the  orders  nor  the  note  have  ever  been  paid.  It  is  true, 
the  paragraph  which  alleges  the  drawing  of  the  orders  is  a  little  bung- 
ling and  coufusedi  (though  perhaps  that  may  be  due  to  an  error  of 
the  copyist,)  but  the  criticism  to  which  it  is  properly  subject  is 
grammatical  rather  than  legal. 

2.  The  evidence  of  a  contract  was  clear  and  abundant.  E.  B. 
Stevens,  who  testified  that  he  was  in  the  employ  of  defendant,  and 
styled  "Superintendent  of  Buildings  and  Bridges,"  was  directed  by 
the  general  manager  of  the  defendant  to  have  certain  work  done^  and 
made  a  contract  with  McLeod  to  do  it.  The  written  memorandum 
of  this  contract  was  in  evidence,  and  is  as  follows : 

*'W.  6.  McLeod  agrees  to  do  grading  between  tracks  south  of  pas- 
senger depot,  in  Parsons,  under  the  direction  of  the  engineer  of  the 
M.  K.  &  T.  Railway  Company,,  for  21  cents  per  cubic  yard,  (one  cent 
per  yard  overhaul;)  the  work  to  be  done  to  the  acceptance  of  engineer 
within  80  days.  W.  B.  MoLbod. 

"E.  B.  Stevens." 

Now,  while  the  defendant  does  not  appear  npon  the  face  of  this 
agreement  as  party  thereto,  yet  the  testimpny  of  Stevens  above  given 
shows  that  he  was  simply  the  agent  of  the  company,  and,  as  such 
agent,  made  the  contract  with  McLeod.  Upon  such  testimony 
McLeod  would  have  had  no  difiiculty  in  recovering  from  the  company 
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for  tbe  work  he  did  under  said  contract.     It  was  plainly  its  con- 
tract. 

3.  The  work  contracted  for  was  "grading  between  tracks 
•562    *8outh  of  passenger  depot,  in  Parsons."     The  extent  of  the 

work  does  not  appear,  bat  it  was  stated  by  the  witness  Stevens 
that  side  tracks  had  been  laid  on  this  grade,  and  that  a  portion  of  the 
main  track  ran  over  it.  His  testimony  as  to  the  instructions  given 
him,  and  in  pursuance  of  which  he  made  the  contract  with  McLeod, 
was  as  follows :  "He  [the  general  manager]  and  I  were  walking  over 
the  ground  between  the  tracks  just  south  of  the  passenger  depot. 
He  said  to  me :  'I  want  you  to  go  and  have  this  ground  graded  to 
that  cut  on  the  hill,  about  100  yards  from  where  the  freight  depot 
now  stands,  and  have  the  cut  widened,  and  haul  the  dirt  up,  and  fill 
it  between  the  tracks, —  fill  up  the  hollow  places,  and  round  off  the 
ground,  so  as  to  give  drainage.'  **  And  upon  cross-examination  Stev- 
ens further  testified  as  follows:  '*Tbe  object  of  the  work  was,  to  fill 
up  hollow  places  between  the  tracks,  to  finish  and  round  off  the  grade 
in  the  yard,  so  as  to  give  better  drainage,  and  to  give  room  for  addi- 
tional side  tracks,  when  wanted." 

This  was  all  the  testimony  tending  to  show  the  character  of  the 
work.  The  language  of  the  statute  is:  "Whenever  any  railroad 
eompany  shall  contract  with  any  person  for  the  construction  of  its 
road,  or  any  part  thereof,  such  railroad  company  shall  take,"  etc. 
Laws  1872,  p.  286.  And  the  contention  of  counsel  is  that  the  act 
only  applies  to  the  original  construction  of  the  road,  and  not  to  work 
done  in  repairs  and  improvements, — **not  in  repairing  one  already 
built,  nor  throwing  up  an  embankment  to  protect  one  already  built, 
nor  in  filling  between  tracks  so  as  to  give  drainage  to  the  road-bed, 
and  protect  it  from  being  washed  by  heavy  rains."  Now,  whatever 
may  be  the  exact  limitations  of  this  act,  we  think  there  was  sufficient 
testimony  to  sustain  the  finding  that  the  work  done  was  in  the  con- 
struction of  a  part  of  defendant's  road.  The  act  does  not  cease  to 
be  applicable  when  a  single  track  has  been  completed,  but  applies 
whenever  tbe  company  enlarges  its  road  by  the  extension  of  its 
single  track,  or  the  addition  of  side  tracks.  Here  was  something 
more  than  repairs, — something  more  than  embankment  to   protect 

track,  or  filling  for  purposes  of  drainage.     Evidently,  addi- 
*568    tionsto  the  road  were  contemplated.     Side  tracks  were  to  *be 

graded  for.     A  part  of  tbe  road  was  to  be  built ;  and  the  act 
was  applicable. 

4.  The  debts  were  all  originally  to  laborers,  and  for  work  done  on 
this  grade.  But  the  present  plaintiff  was  not  the  original  creditor. 
The  note  he  purchased,  and  the  orders  were  drawn  on  him  by  the 
oontractor.  In  this  way  the  original  creditors — ^the  laborers — have 
received  their  pay,  and  transferred  their  claims  to  the  plaintiff.  But 
the  debts  have  not  been  paid  by  the  debtor, — the  contractor.  The 
language  of  the  act  is:     ''And  if  such  railroad  company  shall  fail  to 
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take  suoh  bond,  such  railroad  company  shall  be  liable  to  the  persooa 
herein  mentioned  to  the  full  extent  of  all  saoh  debts  so  contracted  by 
such  contractor."  This  responsibility  of  the  company  stands  in  lieu 
of  the  bond,  and  is  security  for  the  debt;  and  when  the  debt  is  as- 
signed it  carries  the  security.  We  do  not  understand  the  expression, 
*' liable  to  the  persons  herein  mentioned,"  as  making  the  security 
purely  personal  and  non-assignable,  but  simply  as  imposing  a  direct 
and  original  liability,  and  independent  of  the  amount  remaining  due 
by  the  company  to  the  contractor. 

Upon  the  whole  case  we  think  the  judgment  of  the  district  court 
must  be  sustained. 

(All  the  jastices  concurring.) 


Missouri,  E.  &  T.  Bt.  Co.  t;.  A.  J.  Bakeb* 
January  Term,  1875. 

Railroads:  Laborers  on:  Time-Keeper:  Superintendent:  Act  of  1872 
Construed.  One  who  is  in  the  employ  of  a  contractor  with  a  railroad 
company  simply  as  time-keeper  and  superintendent  is  not  a  laborer  io 
the  sense  in  which  that  term  is  used  in  chapter  136  of  the  Laws  of  1872, 
and  cannot  recover  of  the  railroad  company  the  amount  due  him  there- 
for by  the  contractor,  notwithstanding  tlie  company  failed  to  take  the 
bond  required  by  that  statute.^ 

•664     *Error  from  Labette  district  court. 

Baker  sued  the  railway  company  before  a  justice  of  the  peace 
to  recover  a  balance  of  $104.13  due  him  '* for  labor  as  time-keeper 
on  work  of  grading  in  the  city  of  Parsons,"  on  defendant's  railroad. 
The  bill  of  particulars,  except  as  to  the  nature  of  plaintiff's  claim,  is 
very  like  that  in  Brown's  Case,  anie^  *558.  The  case  was  removed 
to  the  district  court,  aqd  there  tried  at  the  March  term»  1874.  Find- 
ing and  judgment  in  favor  of  the  plaintiff. 

David  Kelso,  for  plaintiff  in  error. 

Baker  represents  that  defendant  entered  into  a  contract  with  one 
McLeod  to  construct  a  part  of  its  road,  and  that  plaintiff  served  said 
McLeod  in  the  capacity  of  *' time-keeper,"  and  occasionally  as  ''su- 
perintendent" of  the  work,  and  that  McLeod  failed  to  pay  him  for  such 
service  the  whole  amount  due  him.  He  seeks  to  make  the  railroad 
company  liable  under  the  statute  of  1872.  The  statute  in  question 
is  entitled  "An  act  to  protect  laborers,  mechanics,  and  others  in  the 
construction  of  railroads,"  and  provides,  inter  alia,  that  in  case  the 
railroad  company  shall  fail  to  take  the  bond  required  by  that  act  it 
shali  be  liable  to  the  persons  mentioned,  viz.,  laborers,  mechanies,  and 

^See  Atchison,  T.  &  S.  F.  R.  Co.  v.  Cuthbert,  ante,  «218,  and  note;  Missouri,  E. 
i^  T.  Ry.  Co.  V.  Brown,  ante,  ♦557. 
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^naterial'Tnen,  to  the  extent  of  tlie  indebtedness  due  them,  or  either  of 
them,  from  the  contractor.  It  is  nowhere  alleged  in  the  plaintiff's 
petition  that  be  served  the  contractor,  McLeod,  either  as  laborer,  me* 
chaniCt  or  material-Tnan,  The  terms  ''laborer"  and  "mechanic"  are 
not  to  be  taken  in  their  generic  sense.  The  service  of  the  physician 
who  healed  the  wounds  and  cured  the  malady  of  the  contractor,  or 
the  service  of  the  attorney  who  drafted  the  contract  between  the  em- 
ployes and  the  contractor,  or  the  service  of  the  clerk  who  kept  the 
time  the  employes  worked,  is  not  that  class  of  work  which  the  legis- 
lature intended  should  be  paid  for,  within  the  meaning  of  the  stat- 
ute. Words  are  to  be  construed  as  the  legislature  intended  to 
*565  use  *them,  which  intent  is  to  be  gathered  from  the  context. 
Fitzpatrick  v.  Gebhart,  7  Kan.  *35;  Parkinson  v.  State,  14 
Md.  184;  New  Orleans,  J.  &  G.  N.  R.  Co.  v.  Hemphill,  86  Miss.  17. 
In  section  6,  c.  38,  Gen.  St.,  it  is  evident  that  the  legislature  did  not 
intend  that  the  services  of  a  clerk  and  a  laborer  or  a  mechanic  were 
synonymous ;  and  we  think  it  is  equally  certain  that  the  legislature, 
by  the  passage  of  chapter  136,  Laws  1872,  did  not  intend  to  protect 
the  service  of  a  clerk  or  time-keeper.  The  act  itself  is  strictissimi 
juris,  and  its  terms  should  not  be  enlarged  so  as  to  defeat  the  ends 
of  justice,  and  require  the  corporation  to  pay  their  debts  a  second 
time,  simply  because  it  is  a  railroad  corporation. 
Davis  dt  Talbot,  for  defendant  in  error. 

Baker's  services  were  rendered  as  ''time-keeper."  He  was  on  the 
ground  all  the  time,  and  had  charge  of  the  men.  The  statute  does 
not  in  express  terms  name  a  time-keeper,  or  superintendent  of  work, 
but  it  was  surely  the  intention  of  the  legislature  to  protect  all  persons 
who  contributed  to  the  construction  of  the  road.  The  statute  is  reme- 
dial, and  should  be  liberally  construed.  The  word  "laborer"  should 
not  be  construed  in  the  strict  sense  claimed  by  plaintiff  in  error. 
That  might  be  correct  in  the  light  of  the  decisions  of  some  of  the 
states  in  construing  the  term  "laborer"  in  certain  statutes,  where  the 
courts  have  held  that  the  object  of  the  statute  under  consideration 
was  the  relief  of  "a  class  who  usually  labor  for  small  compensation, 
to  whom  the  moderate  pittance  of  their  wages  is  an  object  of  interest 
and  necessity,  and  who  are  poorly  qualified  to  take  care  of  their  own 
concerns,  or  look  sharply  after  their  employers."  Coffin  v.  Reynolds, 
'  37  N.  Y.  642.  On  the  contrary,  it  is  evident,  from  the  express  lan- 
guage of  the  statute  under  which  this  suit  is  brought,  that  the  object 
is  not  the  protection  of  such  alone  as  perform  toilsome  manual  labor; 
for  the  merchant,  though  he  be  a  millionaire,  is  protected,  as  is  also 
the  subcontractor.  There  would  be  no  great  violence  done  to  the 
English  language  if  the  court  should  say  that  the  services  of  Baker 
were  done  as  "laborer;"  nor  can  it  be  said  that  keeping  the 
566  time  *of  the  hands,  and  superintending  the  work,  was  not  a 
"part  of  the  work  given"  by  the  company  to  McLeod.  The 
vtatate  should  not  be  so  construed  as  to  require  defendant  below  to 
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pay  its  debts  a  second  time  simply  because  it  is  a  railroad  corpora- 
tion, but  it  should  be  so  construed  as  to  protect  the  citizens  against 
the  gross  negligence  of  defendant  below  in  failing  to  take  a  bond  as 
required  by  law. 

Brewer,  J.  This  case  resembles  in  many  respects  the  one  of  the 
same  plaintiff  in  error  against  M.  6.  Brown,  just  decided,  ante, 
*557.  The  contractor,  and  the  work  contracted  for,  were  the  same. 
There  is,  however,  one  material  difference  between  the  two  cases, — 
a  difference  which  is  fatal  to  the  claim  of  the  defendant  in  error. 
The  debts  for  which  Brown's  action  was  brought  were  debts  to  labor- 
ers. Baker  sues  for  services  rendered  the  contractor  as  "time-keeper" 
and  "superintendent."  Is  such  a  debt  one  within  the  scope  of  the 
act?  We  think  not.  The  act  provides  that  the  railroad  company 
shall  take  from  the  contractor  a  "bond,  conditioned  that  such  person 
shall  pay  all  laborers,  mechanics,  and  material-men,  and  persons  who 
supply  such  contractor  with  provisions  or  goods  of  any  kind,  all  just 
debts  due  to  such  persons,"  etc.,  and,  in  case  of  a  failure  to  take  such 
bond,  that  the  company  "shall  be  liable  to  the  persons  herein  men- 
tioned to  the  full  extent  of  all  such  debts  so  contracted  by  such  con- 
tractor." Laws  1872,  p.  286,  §  1.  This  act  does  not  provide  that 
the  company  shall  be  responsible  for  aU  debts  contracted  by  the  con- 
tractor, but  only  those  to  certain  classes  of  persons.  Now,  the  only 
class  in  which  Baker  can  by  any  sort  of  construction  be  placed  is  de- 
scribed by  the  term  "laborers."  Dolibtless  this  term  is  often  used  in 
an  enlarged  sense,  as  embracing  all  persons  who  perform  any  kind 
of  labor,  physical  or  mental.  In  that  sense  any  professional  or  liter- 
ary man  is  a  laborer;  and  in  that  sense  Baker,  as  "time-keeper"  and 
"superintendent,"  was  a  laborer.  But  it  is  very  apparent  that 
*667  it  is  not  used  in  any  such  sense  here.  If  it  *were,  the  suc- 
ceeding term  of  description,  "mechanics,"  would  be  superflu- 
ous, for  a  mechanic  is  in  that  sense  unquestionably  a  laborer.  In- 
deed, the  terms  of  description  associated  with  this  clearly  indicate  its 
meaning.  Noscitvr  a  sociis.  These  show  that  it  is  here  used  in  its 
more  common  acceptation,  and  in  accordance  with  the  definition 
given  by  Webster,  as  follows :  "  *  Laborer.*  One  who  labors  in  a  toil- 
some occupation;  a  man  who  does  work  that  requires  little  skill,  as  , 
distinguished  from  an  artisan;  sometimes  called  a  'laboring  man.'" 
We  find  the  terms  "laborer"  and  "mechanic"  used  elsewhere  in  the 
statute  in  conjunction,  and  with  the  same  meaning.  See  the  exemp- 
tion act,  (Geri.  St.  474,  §  6,)  where  it  is  provided  that  no  personal 
property  "shall  be  exempt  from  attachment  or  execution  for  the  wages 
of  any  clerk,  mechanic,  laborer,  or  servant."  Counsel  contends  that 
this  is  a  remedial  statute,  and  should  be  liberally  construed.  But  it 
is  also  a  statute  imposing  an  additional  liability,  and  under  which  it 
is  sought  to  make  the  company  responsible  for  a  debt  it  never  con- 
tracted.    Such  a  statute  should  never  be  extended  beyond  the  fair 
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import  of  its  terms.  If  the  legislature  had  intended  to  give  all  em- 
ployes of  a  railroad  contractor  the  benefit  of  its  provisions,  it  could 
have  expressed,  that  intention  in  fewer  words^  and  leaving  no  room 
for  doabt.  Designating  classes,  it  intended  that  only  those  classes 
should  be  thus  protected;  and  it  could  hardly  have  used  terms  more 
apt  to  exclude  clerks,  time-keepers,  superintendents,  and  that  kind  of 
employes^  than  those  actually  used.  Ericsson  v.  Brown,  88  Barb. 
390;  Aikin  v.  Wasson,  24  N.  T.  482.  See,  upon  this  general  ques- 
tion. Coffin  v.  Reynolds,  87  N.  T.  640. 

We  think,  therefore,  the  railroad  company  was  not  liable  for  the 
demand  sued  on  in  this  action,  and  the  judgment  must  be  reversed. 

(Ail  the  justices  concurring.) 


•568  *GiLBBBT  U.  PiPBR  V.  Union  Pao.  Ey.  Co. 

January  Term,  1875. 

Title  to  Lands:  Condition  Subsequent:  Breach  of  Condition:  Aotion 
for  Damages  does  not  Pass  to  Qrantee  of  the  Land.  On  Decem- 
ber 24,  1863,  Alice  Broome  was  the  owner  of  a  certain  quarter  section 
of  land  in  Leavenworth  county.  A  proceeding  was  then  pending  in  the 
district  court  of  said  county,  instituted  by  the  railway  company,  for  the 
purpose  of  obtaining  a  certain  strip  of  said  land  one  hundred  feet  wide 
for  railroad  purposes.  On  that  same  day  said  court,  with  the  consent  of 
both  parties,  rendered  a  judgment  investing  the  railway  company  with 
the  title  in  fee  to  said  strip  of  land,  upon  condition  that  the  railway  com- 
pany should  immediately  pay  therefor  to  said  Alice  Broome  $400,  and, 
before  May  1,  1864,  make  certain  improvements  thereon,  and  afterwards 
keep  said  "improvements  in  repair.  Said  sum  of  $400  was  Immediately 
paid,  but  the  improvements  have  never  been  made.  On  March  26, 1864, 
Alice  Broome  sold  and  conveyed  said  quarter-section  of  land  to  David  F. 
Laughlin.  On  July  25, 1864,  Laughlin  sold  and  conveyed  the  north  half 
thereof  to  Gilbert  'U.  Piper,  (the  deed  being  recorded  July  30,  1864,) 
and  on  October  27, 1865,  Laughlin  sold  and  conveyed  the  other  half  of 
the  same  to  Piper,  (the  deed  being  recorded  November  25, 1865.)  Held^ 
in  an  action  brought  by  Piper  to  recover  damages  from  the  railway  com- 
pany because  said  improvements  have  not  been  made,  that  Piper  cannot 
maintain  such  an  action;  that  the  obligation  imposed  upon  the  railway 
company  by  said  judgment  in  favor  of  Alice  Broome  is  not  such  an  ob- 
ligation as  will  continue  to  run  with  the  land;  that  Broome*s  grantee, 
merely  as  owner  of  the  land,  whether  before  or  after  the  obligation  was 
broken,  acquires  no  right  to  recover  damages  for  a  breach  of  such  obli- 
gation.^ 

Error  from  Leavenworth  district  court. 

Piper  oommenced  his  action  against  the  railway  company,  seeking 
to  recover  damages  for  a  breach  of  a  judgment  obligation,  and  also 

^8«6  Roberts  v.  MuUeniz,  10  Ean.  26,  and  note. 
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to  recover  possession  of  the  strip  of  land  concerning  which  the  jadg- 
ment  imposing  such  obligation  was  rendered.  Said  judgment  was 
rendered  by  the  district  court  of  Leavenworth  county  on  the  twenty- 
fourth  of  December,  1863,  in  an  action  or  proceeding  wherein  the 
now  defendant,  the  Union  Pacific  Bail  way  Company,  Eastern  Division, 
was  plaintiff,  and  James  A.  Broadhead,  Alice  Broome,  and  others 

were  defendants;  said  proceedings  being  commenced  and 
*569     ^prosecuted  by  the  railway  company  under  the  provisions  of 

sections  8,  9,  c.  86,  Terr.  Laws  1855,  pp.  916,  917,  to  have 
its  right  of  way  condemned  through  the  lands  of  said  defendants. 
Said  judgment  is  as  follows : 

''Leavenworth  District  Court.  November  Term,  1863.  Present: 
Hon.  Wm.  C.  MoDowELL,  Judge ;  Alexander  Bepine,  Sheriff;  and  John 
E.  Blaine,  Clerk.     Thursday,  December  24,  1863. 

"The  Leavenworth,  Pawnee  d  Western  Railroad  Company,  otherwise 
known  as  the  Union  Pacific  Railway  Co.,  Eastern  Division,  Plain- 
tiff, V.  James  A.  Broadhead,  Alice  Broome,  and  others.  Defendants. 

m 

''And  now  on  this  day  this  cause  came  on  for  trial,  upon  the  ob- 
jections of  Alice  Broome  filed  herein  to  the  report  of  the  persons  here- 
tofore appointed  herein  to  view  certain  lands,  and  assess  certain  dam- 
ages to  the  same;  and  the  court,  having  heard  the  evidence,  and  be- 
ing well  advised  in  the  premises,  finds  for  the  objector,  Alice  Broome; 
and  at  the  request  and  with  the  consent  of  both  said  plaintiff  and  said 
objector,  Alice  Broome,  the  court  doth  order,  adjudge,  and  decree  that 
the  title  ip,  fee-simple  of  the  strip  of  land  one  hundred  feet  in  width, 
across  and  through  the  following  described  tract  of  land  situate,  lying, 
and  being  in  the  county  of  Leavenworth  and  state  of  Kansas,  namely, 
the  N.  £.  ^  of  section  36,  in  township  9,  of  range  22,  described  as 
follows,  namely,  a  strip  of  land  100  feet  in  width,  with  the  center  of 
the  width  of  the  same  being  ol'  a  line  running  along  the  center  of  the 
railroad  track  now  graded  through  said  quarter-section  of  land,  be, 
:and  the  same  is  hereby,  vested  in  said  plaintiff,  in  consideration  and 
•on  the  condition  that  the  said  plaintiff  shall  and  does  comply  with  and 
perform  all  the  following  judgments,  orders,  and  decrees. 

"And  upon  the  further  consent  and  request  of  both  said  plaintiff 
and  said  objector,  Alice  Broome,  it  is  further  ordered,  adjudged,  and 
decreed  that  said  plaintiff  shall,  before  running  any  train  of  cars,  and 
on  or  before  the  first  day  of  May,  1864,  erect  a  good,  suitable,  and  suffi- 
cient lawful  fence  on  and  all  along  each  side  of  said  strip  of  land,  ex- 
cept at  the  crossings  hereinafter  specified  ;  and  that  said  plaintiff  shall 
immediately  erect  and  construct,  and  put  in  good  and  sufficient  con- 
dition for  use,  two  crossings,  over  and  across  said  railroad  track,  and 
said  strip  of  land,  in  such  manner  and  condition  as  that  the 
*570  same  can  be  conveniently  used  in,  by,  and  for  the  *purpo8e  of 
crossing  said  strip  of  land,  including  the  railroad  track,  forever, 
with  loaded  and  other  teams,  wagons,  stock,  and  people;  that  one  of 
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said  crossings  shall  be  at  the  point  where  the  old  military  road  crossed 
the  place  where  said  track  now  is,  and  the  other  of  said  crossings 
shall  be  at  some  reasonable  point  on  that  part  of  said  strip  of  land 
which  lies  along  where  said  company  has  cut  a  new  channel  for  Nine- 
mile  creek  to  rnn  in  along-side  of  said  track ;  and  that  said  plaintiff 
shall  also  immediately  construct  and  make  a  good  and  sufficient 
bridge,  of  at  least  twelve  feet  in  width,  over  said  creek  where  said 
new  channel  has  been  so  cut,  at  the  proper  place,  for  use  in  connec- 
tion with  the  last-mentioned  crossing;  and  that  the  said  plaintiff 
shall  immediately  construct  and  place  in  their  places  a  good  and  suf- 
ficient flood-gate  at  each  place  where  said  Nine-mile  creek  shall  or 
does  cross  either  of  the  boundary  lines  of  the  strip  of  land  first  above 
mentioned,  and  also  at  such  other  points  and  places  as  shall  or  may 
be  necessary  to  protect  the  remainder  of  said  quarter  section  of  land 
from  stock  of  any  kind  which  may  get  on  said  strip  of  land,  or  to  keep 
all  and  any  stock  which  may  be  on  any  other  part  of  said  quarter  sec- 
tion of  land  from  passing  onto  said  strip  of  land  in  the  channel  or 
bed  of  any  creek;  and  that  the  said  plaintiff  shall  immediately  con- 
struct good  and  sufficient  gates  at  said  crossway s,  and  at  all  such  points 
and  places  as  shall  or  may  be  necessary,  to  keep  all  kinds  of  stock 
from  passing  over  either  or  any  part  of  either  of  the  said  boundary 
lines  of  said  strip  of  land,  at  any  place  where  such  fence  is  not  con- 
stmcted;  and  that  the  said  plaintiff  shall  forever  hereafter  keep  said 
fence,  crossways,  flood-gates,  bridge,  and  gates  in  such  good  order 
and  condition  so  that  they  will  at  all  times  reasonably  and  safely  an- 
swer and  serve  the  purposes  and  use  for  which  they  are  intended. 

*'And  upon  the  further  consent  and  request  of  both  said  plaintiff 
and  said  objector,  Alice  Broome,  it  is  further  ordered  and  adjudged 
that  the  said  plaintiff  shair immediately  pay  to  said  objector,  Alice 
Broome,  the  sum  of  $400,  and  that  the  said  objector,  Alice  Broome, 
have  and  recover  of  and  from  said  plaintiff  said  sum  of  $400,  and  her 
costs  herein  expended,  and  that  execution  issue  therefor. 

The  petition  of  Piper  set  forth  this  judgment,  and  alleged  that  the 
railway  company  had  taken  possession  of  said  strip  of  land,  and  had 
used  it  for  its  track  and  other  railroad  purposes,  and  was  still 
*57l  so  using  it,  claiming  the  right  to  hold,  *us6,  and  possess  the 
same  under  said  judgment,  but  had  wholly  failed  to  make  any 
of  the  improvements  mentioned  in  and  required  by  said  judgment; 
that  plaintiff  is  the  owner  of  said  quarter  section  of  land  by  purchase 
from  one  Laughlin,  who  purchased  the  same  from  said  Alice  Broome; 
and  claiming  to  recover  damages  from  defendant  for  a  breach  of  the 
obligations  imposed  by  said  judgment,  and  to  recover  possession  of 
the  land  on  the  ground  of  forfeiture.  The  defendant  demurred  be* 
cause  of  a  misjoinder  of  causes  of  action.  The  court  sustained  said 
demurrer,  and  gave  plaintiff  leave  to  separate  his  action  into  two, 
and  to  file  two  x>etitions.  This  was  done;  and  thereafter  this  action 
proceeded  upon  the  petition  for  damages  for  failure  to  construct  and 
V.  14k— 28 
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maintain  the  improvements  mentioned  in  said  judgment.'  To  the 
petition  in  this  case  the  railway  company  answered,  setting  up  three 
defenses :  Firatf  a  general  denial;  second,  the  statute  of  limitations, 
— that  said  cause  of  action  did  not  accrue  within  three  years  next  be- 
fore the  commencement  of  the  action;  and,  third,  the  pendency  of 
the  action  of  ejectment  for  the  recovery  of  the  land,  as  a  plea  in  bar 
or  abatement.  Beply,  a  general  denial.  Trial  at  the  February  term, 
1868.     Verdict  and  judgment  in  favor  of  the  railway  company. 

Clough  d  Wheat  and  Oreen  db  Foster,  for  plaintiff. 

We  suppose  this  case  will  be  determined  upon  the  effect  of  the 
judgment  rendered  on  the  twenty-fourth  of  December,  1863.  The 
plaintiff  is  the  owner  of  the  lands  described  in  the  petition,  except 
only  and  unless  defendant  became  and  continued  the  owner  of  the 
100-feet  strip  by  virtue  of  said  judgment.  Defendant  had  been,  from 
the  fourth  of  January,  1866,  using  said  strip  of  land;  and  running  its 
cars  regularly  thereon.  The  action  was  first  commenced  on  the 
twenty-fifth  of  February,  1867;  hence  the  three  years  relied  on  by 

defendant  had  not  elapsed. 
*672  *The  evidence  shows,  and  the  jury  find,  that  defendant  had 
not  performed  any  of  the  conditions  of  said  judgment  of  Decem- 
ber 24, 1863,  and  that  the  reasonable  costs  of  putting  upon  the  prem- 
ises the  improvements  required  by  said  judgment,  on  the  first  day  of 
May,  1864,  would  have  been  $2,500.  We  submit  that  the  making 
of  those  improvements  was  part,  and  a  principal  part,  of  the  consid- 
eration for  which  defendant  was  to  have  the  right  of  way  over  that 
strip,  and  that,  unless  the  agreement  shown  by  that  judgment  is  bind- 
ing and  obligatory  against  defendant,  the  whole  judgment  amounts 
to  nothing,  and  therefore  defendant  had  no  right  of  way  over  the  land, 
or  right  to  said  strip.  That  said  agreement  is  obligatory  on  defend- 
ant,  (unless  said  judgment  is  void,)  see  Fletcher  v.  Holmes,  25  Ind. 
458;  Potter  v.  Parsons,  14  Iowa,  287;  Crawford  v.  White,  17  Iowa, 
561;  Blake  v.  McKusick,  8  Minn.  341,  (Gil.  298;)  Swinfen  v.  Swin- 
fen,  86  E.  C.  L.  503;  Ewing  v.  Filley,  43  Pa.  St.  384.  Of  course, 
the  making  of  those  improvements  should  be  considered  and  stand 
as  and  for  part  of  the  damages  to  the  land  by  reason  of  the  right  of 
way  taken.  The  making  of  those  improvements,  or  paying  the  valae 
thereof,  (said  $2,500,)  and  also  paying  said  $400,  stand,  in  substance, 
in  place  of  such  an  assessment  of  damages  as  should  have  been  made 
after  sustaining  the  objections  of  Alice  Broome,  under  section  9, 
p.  917,  Laws  1855,  (or  sections  52-66,  pp.  376-382,  Comp.  Laws 
1862;)  and  as  the  making  of  such  improvements  would  have  been 
for  the  benefit  of  the  land,  and,  if  made,  would  have  been  appurte- 
nant thereto,  of  course  the  right  to  have  them  made  passed  with  the 
conveyances  of  the  land  to  the  plaintiff.  Spencer's  Case,  1  Smith, 
Lead.  Gas.  115. 

^Action  of  ejectment,  for  the  recovery  of  the  100-feet  strip.  Is  reported,  pat^  *574. 
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Hurd  dt  Stiliings,  for  defendant. 

Yalbntinb,  J.     Upon  no  theory  can  this  action  for  damages  be 
maintained.     If  said  judgment  apon  which  the. action  is  founded  be 
considered  as  creating  an  estate  upon  condition,  in  favor  of  the  rail- 
way company,  and  not  as  creating  an  abligation  in  the  nature 
*578    of  a  covenant,  then  the  action,  in  whose^soever  name  it  might 
be  brought,  should  be  for  the  recovery  of  the  strip  of  land, 
and  not  for  the  recovery  of  damages.     But  if  we  consider  such  judg- 
ment as  creating  an  obligation  on  the  part  of  the  railway  company 
to  make  said  improvements,  in  the  nature  of  a  covenant,  then  the 
action  is  certainly  not  commenced  by  the  proper  person.     The  judg- 
ment, so  far  as  it  imposes  any  obligation  upon  the  railway  company, 
is  in  its  terms  purely  a  personal  judgment  in  favor  of  Alice  Broome, 
and  in  favor  of  her  alone.     It  does  not  purport  to  be  in  favor  of  her 
asiigns,  and  the  judgment  has  never  been  in  fact  assigned.     And  the 
mere  sale  and  conveyance  of  the  land  mentioned  in  the  judgment 
cannot  work  an  assignment  of  the  judgment.    If  we  consider  the 
obligation  imposed  upon  the  railway  company  by  the  judgment  merely 
in  the  nature  of  a  covenant,  and  not  in  the  nature  of  a  condition  upon 
the  breach  of  which  the  title  of  the  railway  company  to  said  strip  of 
land  may  be  forfeited,  then  such  obligation  will  have  no  connection 
whatever  with  the  title  to  the  land,  or  with  the  possession  thereof,  or 
with  any  estate  therein;  nor  will  anything  to  be  done  under  such 
obligation  have  anything  to  do  with  either  the  title,  or  the  posses- 
Bion,  or  the  estate,  or,  indeed,  with  anything  in  existence  at  the  time 
said  judgment  was  rendered,  connected  in  any  way  with  such  estate, 
title,  or  possession.    The  obligation  was  simply  to  create  new  improve- 
ments on  the  company's  own  land,  and  then  to  keep  these  new  im- 
provements in  repair.     It  has  never  been  understood  that  such  an 
obligation  would  run  with  the  land.     See  Spencer's  Case,  1  Smith, 
Lead.  Gas.  115  et  aeq.     But  even  if  this  obligation,  when  first  created 
by  the  judgment,  was  such  an  obligation  as  would  run  with  the  land, 
still  the  obligation  was  violated,  and  therefore  converted  into  a  mere 
personal  chose  in  action,  not  assignable  by  a  mere  conveyance  of  the 
land,  long  before  Piper  obtained  any  interest  in  the  land.     Piper 
obtained  his  first  interest  in  said  land  on  July  25,  1864,  (the  deed 
was  recorded  July  30 ;)  but  all  said  improvements  were  to  have  been 
made  before  the  first  day  of  May  of  that  year.     And  Piper 
*574    *did  not  purchase  the  south  half  of  said  quarter  section  till  Oc- 
tober 27,  1865,  (the  deed  was  recorded  November  25.)     Un- 
der this  state  of  the  facts  Piper  could  not  maintain  any  actioti  for  a 
breach  of  the  said  obligation.     Spencer's  Case,  supra;  Bawle,  Gov. 
(4th  Ed.)  318-322,  and  cases  there  cited,     A  covenant,  when  broken, 
becomes  a  personal  chose  in  action,  and  never  afterwards  runs  with 
the  land.     There  is  no  claim  that  this  judgment  obligation,  which  is 
in  its  terms  personal,  has  any  greater  power  to  run  with  the  land 
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than  a  covenant  which  is  nsnally  made  in  express  terms  to  the  as^ 
signs  of  the  covenantee  as  well  as  to  the  covenantee  himself. 
The  judgment  of  the  court  below  is  affirmed. 

EiNOMAN,  G.  J.,  concurring.     Brbwer,  J.,  not  sitting  in  the  case. 


GiLBBBT  n.  Piper  v.  Union  Pao.  Bt.  Co. 
January  Term,  1875, 

Title  to  Lands:  Condition  Subsequent:  Breach:  When  Bight  to  De- 
mand Forfeiture  of  Estate  is  not  Assignable.  On  December  24, 
1863,  Alice  Brootue  was  the  owner  of  a  certain  quarter  section  of  land  in 
Leavenworth  county.  A  proceeding  was  then  pending  in  the  district 
court  of  said  county,  instituted  by  the  railway  company,  for  the  purpose 
of  obtaining  a  certain  strip  of  said  land,  one  hundred  feet  wide,  for  rail- 
road purposes.  On  that  same  day  said  court,  with  the  consent  of  both 
parties,  rendered  a  judgment  investing  the  railway  company  with  the 
title  in  fee  to  said  strip  of  land,  upon  condition  that  the  railway  coropanj 
should  immediately  pay  therefor  to  said  Alice  Broome  S400,  and  before 
May  1,  1864,  make  certain  improvements  thereon,  and  afterwards  keep 
said  improvements  in  repair.  The  said  sum  of  $400  was  Immediately 
paid,  but  the  improvements  have  never  been  made.  On  March  26,1864, 
Alice  Broome  sold  and  conveyed  said  quarter  section  of  land  to  David  F. 
Laughlin.  On  July  25, 1864,  Laughlin  sold  and  conveyed  the  north  half 
thereof  to  Gilbert  U.  Piper,  and  on  October  27, 1865,  Laughlin  sold  and 

*575  conveyed  the  *other  half  of  the  same  to  Piper.  Heldt  in  an  action 
br6ught  by  Piper  to  recover  from  the  railway  company  said  strip  of 
land,  that  Piper  has  no  legal  right  to  demand  that  said  improvements  shall 
be  made,  or  that  because  the  same  have  not  been  made  that  the  railway 
company  shall  forfeit  said  strip  of  land  to  him.  And  further  held,  that 
the  railway  company  by  said  judgment  obtained  an  estate  upon  condition 
subsequent  in  said  strip  of  land,  and  that  the  right  to  demand  a  forfeit- 
ure of  the  estate  for  condition  broken  is  not  so  far  assignable  that  who- 
ever may  own  the  quarter  section  of  land,  whether  he  purchased  it  be- 
fore or  after  condition  broken,  may  demand  the  forfeiture.  I 

Error  from  Leavenworth  district  court. 

Ejectment  brought  by  Piper.  This  action  was  originally  joined 
with  the  preceding  action  between  these  same  parties.  See,  antty 
*568,  where  a  full  statement  of  the  facts,  and  the  judgment  under 
which  the  railway  company  claims  title,  will  be  found.  Upon  a  sep- 
aration  of  the  causes  of  action,  as  there  stated,  Piper  filed  in  this 
case  an  ordinary  petition  in  ejectment  for  the  recovery  of  said  100- 
feet  strip.  Defendant  answered — First,  a  general  denial;  second, 
title  in  fee  in  defendant;  and,  third,  the  pendency  of  the  other  action 
for  damages.  Second  trial  at  the  November  term,  1870.  At  the 
close  of  the  testimony  the  court  instructed  the  jury  as  follows:  "In 
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the  yiew  of  this  case  taken  by  the  court,  it  will  be  your  duty  to  re* 
turn  a  verdict  for  the  defendant/'     Verdict  for  the  defendant. 

Clough  dt  Wheat  and  Hurd  d  StiUings,  for  plaintiff. 

The  evidence  and  admissions  in  the  case  show  title  to  the  land  in 
oontroYersy  in  plaintiff,  unless  the  condemnation  proceedings  com- 
meneed  in  1863,  and  the  judgment  of  twenty-fourth  December,  1863, 
vested  the  title  thereto  in  the  railway  company.  We  claim  those 
proceedings  are  void  for  want  of  jurisdiction  thereof  by  the  coui^t 
which  acted  thereon.  The  charter  of  the  Leavenworth,  Pawnee  & 
Western  Bailroad  C!ompany  (which  is  on  pages  914-920,  Laws 
*576  1855)  was  given  in  evidence  *on  the  trial.  The.  condemna- 
tion proceedings,  which  include  the  above-named  judgment  of 
the  twenty-fourth  of  December,  were  had  under  said  charter,  notwith- 
standing the  enactment  of  sections  52-66,  pp.  376-382,  Comp.  Laws 
1862,  subsequently  to  the  enactment  of  said  charter,  which  required 
different  proceedings,  before  different  parties,  to  condemn  a  right  of 
way,  than  those  shown  on  said  trial.  That  the  mode  of  condemning 
a  right  of  way  provided  for  in  said  charter  was  merely  matter  of  rem- 
edy, see  Baltimore  &  S.  R.  Co.  v.  Nesbit,  10  How.  395. 

But  if  the  court  had  jurisdiction  to  render  said  judgment,  still  we 
claim  that  until  compensation  was  made  for  the  right  of  way,  or 
said  strip  of  land,  the  defendant  had  not  the  right  of  possession 
thereof.  See  section  4,  art.  12,  Const.  See,  also,  Spaulding  v.  Hal- 
lenbeck,  35  N.  Y.  206;  Carpenter  v.  Oswego  &  8.  E.  Co.,  24  N.  Y. 
655;  Wager  v.  Troy  Union  E.  Co.,  25  N.  Y.  526.  The  railroad  track 
was  laid  on  said  strip  in  1866,  which  was  after  plaintiff  became 
owner  of  the  quarter  section,  and  he  was  in  possession  of  the  strip 
when  the  railroad  company  commenced  to  lay  the  track.  Alice 
Broome  remained  in  possession  of  the  strip  in  controversy  until  she 
delivered  same  to  Laughlin,  her  grantee;  and  Laughlin  continued  in 
possession  thereof  until  he  delivered  same  to  plaintiff,  his  grantee; 
and  the  improvements  required  by  said  judgment  have  not  been  made. 
We  submit  that  the  common-law  rule  in  relation  to  who  can  or  can- 
not take  advantage  of  conditions  subsequent  have  nothing  to  do  with 
this  case,  or  a  proper  construction  of  said  judgment,  because  the 
making  of  the  improvements  was  part  of  the  compensation  required 
to  be  made  to  entitle  the  railroad  company  to  have  or  use  the  laud. 
As  the  evidence  showed  that  Alice  Broome  remained  in  possession 
until  she  conveyed  to  Laughlin, — a  period  of  92  days,  time  enough 
for  the  railroad  company  to  have  made  the  improvements  several 
times, — and  as  her  continuing  so  in  possession  prevented  her  from 
making  a  re-entry  for  breach  of  condition  subsequent,  (if  making  the 
improvements  was  a  condition  subsequent,  which  we  deny,)  the  law 
does  not  require  her  to  attempt  an  absurd  act,  to-wit,  that  of 
*577  entering  upon  a  tract  of  land  of  which  *she  was  already  in 
possession;  and  therefore  the  failure  of  the  railroad  company 
to  make  the  improvements  can  be  relied  on  by  plaintiff  as  breach  of 
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a  condition  sabsequent.  Lincoln  &  E.  Bank  v.  Drummond,  5  Mass. 
331;  Hamilton  v.  Elliott,  5  Serg.  &  E.  875;  Andrews  v.  Senter,  32 
Me.  394;  2  Coke,  Litt.  218a. 

As  the  two  actions  were  commenced  under  section  99  of  the  Code 
of  1859,  after  the  demurrer  for  misjoinder  was  sustained,  in  pursu- 
ance of  leave  given  so  to  do,  we  suppose  it  clear  that  neither  could 
be  pleaded  in  bar  of  the  other ;  and  we  submit  that  even  if  the  said 
judgment  of  twenty-fourth  December,  1863,  is  valid,  that  plaintiff  is 
entitled  to  recover  and  retain  possession  of  said  strip  until  said  judg- 
ment is  complied  with  by  the  railroad  company,  and;  to  do  so,  to  re- 
move defendant  therefrom  by  process  of  ejectment. 

Hurd  d'  StUlingSf  for  defendant. 

After  default  of  defendant  to  comply  with  and  perform  the  other 
conditions,  Mrs.  Broome  conveyed  part  of  the  land  to  plaintiff,  and 
part  to  Laughlin,  who  afterwards  conveyed  to  plaintiff.  The  road 
was  completed  and  commenced  running  in  1865,  and  the  plaintiff 
witnessed  the  laying  of  the  track  and  completion  of  the  road.  After 
the  company  had  commenced  running  the  road,  Piper  demanded  that 
the  judgment  should  be  performed  by  the  company.  The  questions 
which  arise  upon  this  judgment,  and  the  facts  thus  admitted  by  the 
plaintiff,  are — First,  whether  there  was  any  remedy  to  any  party  but 
Mrs.  Broome  on  this  decree,  after  the  failure  of  defendant  to  make 
the  improvements  before  the  first  day  of  May,  1864;  second,  whether 
plaintiff  acquired  any  right  growing  out  of  that  decree  by  a  mere  con- 
veyance of  the  land ;  and,  third,  whether  plaintiff  can  sustain  this 
action  for  the  recovery  of  the  land,  and  thereby  interrupt  the  run- 
ning of  the  road  for  a  failure  to  perform  those  conditions. 

That  Mrs.  Broome  could  have  sustained  an  action  for  damages  on 
the  second  day  of  May,  1864,  we  think  could  not  be  questioned. 
Masterton  v.  Brooklyn,  7  Hill,  62;  NicoU  v.  New  York  &  E.  R.  Co., 
12N.Y.122;  Beddoe  v.  Wadsworth,  21  Wend.  121;  Hamilton  v.  Wil- 
son, 4  Johns.  72;  Underbill  v.  Saratoga  &  W.  R.  Co.,  20  Barb. 
•678  455;  1  Smith,  Lead.  Cas.*141, 158, 190;  4  Kent,  Comm.471; 
Tayl.  Landl.  &  Ten.  665;  New  Jersey  C.  R.  Co.  v.  Hetfield,  29 
N.  J.  Law,  206.  And  in  such  case  she  had  a  right  to  recover,  not  only 
the  value  of  such  improvements  for  present  use,  but  their  value  to  the 
farm  as  fixtures  thereto,  with  the  obligation  with  them  to  keep  them  in 
repair.  Conceding  that  she  might  have  entered  for  the  non-perform- 
ance of  these  conditions,  which  were  in  their  nature  conditions  subse- 
quent, yet  the  right  of  entry  was  her  personal  privilege,  and  did  not 
pass  with  her  conveyance  of  the  fee.  NicoU  v.  New  York  <fe  E.  R.  Co., 
12  N.  Y.  121;  1  Smith,  Lead.  Cas.;  4  Kent,  Comm.  471;  Wilder  v. 
Beelye,  8  Barb.  413 ;  Ludlow  v.  New  York  &  H.  R.  Co.,  12  Barb.  440; 
Underbill  v.  Saratoga  &  W.  R.  Co.,  20  Barb.  455.  That  a  mere  con- 
veyance of  the  land  transfers  no  right  of  action  for  broken  covenants 
or  agreements,  we  refer  to  the  cases  in  4  Johns.  72.  A  right  of  ac- 
tion never  passes  by  deed  of  conveyance  of  land  merely,  except  where 
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it  is  on  a  covenant  ranning  with  the  land.  To  be  a  covenant  run- 
ning with  the  land,  it  must^  in  such  case  as  this,  have  been  one  to 
keep  in  repair  or  maintain  something  that  had  ^  become  a  fixture  to 
the  land.  A  covenant  to  build  a  house  is  not  a  covenant  running 
with  the  land,  but  a  mere  personal  covenant.  When  the  house  is 
built,  and  becomes  a  part  of  the  realty,  it  would  then  be  competent 
to  make  a  covenant  to  keep  it  in  repair.  That  would  be  a  covenant 
running  With  the  land.  1  Smith,  Lead.  Cas.  141, 190,  206;  Hamil- 
ton V.  Wilson,  4  Johns.  72;  4  Kent,  Gomm.  471.  What,  then,  were 
the  rights  of  the  parties  when  the  title  to  the  quarter  section  vested 
in  the  plaintiiBF  ?  Mrs.  Broome  had  parted  with  the  right  of  the  strip 
in  dispute,  for  which  she  held  the  defendant  bound  to  do  certain 
things.  The  defendant  had  failed  to  perform  certain  agreements 
which  had  been  reduced  to  a  decree.  Mrs.  Broome  had  a  clear  right 
of  action  against  defendant  for  all  the  damages  to  her,  or  the  less 
value  of  her  estate  by  reason  of  the  failure.  It  could  hardly  be  con- 
tended that  she  could  recover  the  entire  value  on  this  agreement,  and 
yet  the  plaintiff  recover  the  land. 

The  question  as  to  the  mode  of  proceeding  is  immaterial.     The 
form  could  make  no  difference,  as  the  subject-matter  and  parties 

were  before  the  court,  and  the  decree  was  entered  by  consent, 
*579    without  regard  to  the  form  of  the  pleadings.     If  the  ^district 

court  could  in  any  form  have  jurisdiction,  the  judgment  en- 
tered by  consent  is  binding.  Lessee  v.  Thompson,  3  Ohio,  272; 
Carter  v.  Walker,  2  Ohio  St.  339;  Castleton  v.  Miner,  8  Vt.  208;  Rob- 
inson  v.  West,  1  Sandf.  19;  Malone  v.  Clark,  2  Hill,  657;  County  of 
Randolph  v.  Ralls,  18  HI.  29 ;  Wells  v.  Scott,  4  Mich.  347. 

Yalhntine,  J.  This  case  and  the  one  just  decided  (of  this  same 
title)  arose  out  of  the  same  transactions,  and  the  facts  of  the  two 
cases,  up  to  the  amendment  of  the  original  petition  in  the  court  be- 
low, separating  that  case  from  this,  and  filing  a  new  petition  for  each 
ease,  are  identical.  Both  cases  are  founded  upon,  or  at  least  con- 
nected with,  a  certain  judgment  of  the  district  court  of  Leavenworth 
eounty,  rendered  December  24,  1863.  At  the  time  said  judgment 
was  rendered  Alice  Broome  owned  the  N.  E.  ^  of  section  36,  in  town- 
ship No.  9,  of  range  No.  22,  in  Leavenworth  county.  At  the  same 
•time  the  defendant  in  this  case,  the  railway  company,  had  possession 
of  a  strip  of  said  land,  one  hundred  feet  wide,  running  through  said 
quarter  section,  which  it  was  grading,  and  intending  to  use  for  rail- 
road parposes;  and  the  proceeding  in  which  said  judgment  was  ren- 
dered was  a  proceeding  instituted  by  the  railway  company  for  the 
purpose  of  obtaining  the  title  to  said  strip  of  land  for  railroad  pur- 
poses, under  the  power  of  eminent  domain,  and  was  pending  in  said 
district  court  when  said  judginent  was  rendered.  The  judgment  in 
said  proceeding  was  finally  rendered  by  the  consent  of  both  parties, 
and  was,  in  substancCi  as  follows :     The  railway  company  was  in- 
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vested  with  the  title  in  fee  to  said  strip  of  land  upon  condition  that  it 
pay  for  the  same,  to  Alice  Broome,  $400,  and  make  certain  improve- 
ments thereon,  and  afterwards  keep  said  improvements  in  repair. 
All  these  things  were  to  be  done  by  the  railway  company  before  the 
first  day  of  May,  1864.  The  railway  company  immediately  paid  said 
$400,  but  they  have  failed  up  to  this  time  to  make  said  improve- 
ments, although  they  have  been  operating  their  road  over  said  strip 
for  several  years.  This  action,  since  its  separation  from  the 
*580  other  action,  has  been  for  the  recovery  of  *8aid  strip  of  land. 
The  other  action,  since  its  separation  from  this,  has  been  for 
the  recovery  of  damages  for  the  failure  of  the  railway  company  to 
make  said  improvements.  The  verdict  of  the  jury  and  the  judgment 
of  the  court  below  in  this  case  were  for  the  defendant,  and  the  plain- 
tiff. Piper,  now*  brings  the  case  to  this  court. 

The  first  question  raised  in  this  case  by  the  plaintiff  is  that  the 
original  judgment  out  of  which  these  two  cases  originated  is  void 
for  want  of  jurisdiction  in  the  court  rendering  such  judgment  to 
render  the  same.  This  question  has  already  been  before  this  court, 
and  decided  adversely  to  the  plaintiff,  and  we  do  not  now  choose  to 
again  consider  the  same.  Union  Fac.  By.  Go.  y.  McCarty,  8  Kan. 
*125.  The  question  was  there  decided  in  a  case  involving  the  validity 
of  a  judgment  almost  precisely  like  the  judgment  in  question  in  this 
case,  and  which  was  rendered  at  the  same  time  that  this  judgment 
was  rendered,  and  by  the  same  court,  under  the  same  laws,  and  in 
the  same  proceeding;  and  the  case  just  decided,  of  this  title,  (ante, 
*S68,)  was  prosecuted  by  the  plaintiff,  and  was  decided  by  this  court, 
upon  the  assumed  validity  of  said  judgment,  and  we  shall  now  follow 
those  oases  without  further  consideration  or  investigation. 

The  next  question  is  whether  the  plaintiff  may  recover  in  this  ac- 
tion notwithstanding  the  assumed  validity  of  said  judgment.  It  will 
be  noticed  that  it  is  not  Alice  Broome  who  prosecutes  the  action,  but 
it  is  Gilbert  U.  Piper.  Then,  where  does  Piper  get  his  authority  for 
prosecuting  the  action  ?  Simply  from  the  following  facts :  On  March 
26,  1864,  Alice  Broome  sold  and  conveyed  said  quarter  section  of 
land  to  David  F.  Laughlin.  On  July  25, 1864,  Laughlin  sold  and 
conveyed  the  north  half  thereof  to  Piper;  and  on  October  27,  1865, 
Laughlin  sold  and  conveyed  the  other  half  of  the  same  to  Piper. 
Now,  are  these  facts  sufficient  to  authoriz^e  Piper  to  prosecute  thii( 
action,  or,  indeed,  to  prosecute  any  action,  against  the  railway  com- 
pany ?  We  think  not.  The  judgment  itself,  so  far  as  it  attempts  to 
impose  any  obligation  upon  the  railway  compuny,  is  in  favor 
*581  of  Alice  Broome  alone.  *It  does  not  purport  to  be  in  favor 
of  her  assigns,  and  it  has  never  been  in  fact  assigned  to  any 
one.  And  the  mere  sal^  and  conveyance  of  the  land  mentioned  in 
the  judgment  cannot  work  an  assignment  of  the  judgment.  In  the 
other  action  the  plaintiff  claimed  that  said  judgment  created  an  ob- 
ligation resting  upon  the  railway  company,  in  the  nature  of  a  cove- 
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uant  running  with  the  land,  to  make  such  improvements;  and  in 
that  action  it  was  necessary  for  the  plaintiff  to  so  claim,  for  under  no 
other  theory  could  he  maintain  that  action.  Bat  in  this  action  he 
substantially  claims  that  the  estate  vested  by  the  judgment  in  the 
railway  company  for  said  strip  of  land  was  merely  an  estate  upon 
condition,  liable  to  be  forfeited  back  to  Alice  Broome,  or  to  her  as- 
signs,  upon  any  failure  of  such  condition.  And  it  is  as  necessary 
for  him  to  so  claim  in  this  action  as  it  was  to  make  the  other  claim 
in  the  other  action;  for  if  the  estate  conveyed  were  an  estate  abso-' 
lute,  and  the  plaintiff  had  nothing  but  a  mere  judgment,  or  a  mere 
covenant  for  the  erection  of  said  improvements,  and  no  right  to  claim 
a  forfeiture  of  the  land  for  condition  broken,  his  only  remedy  for  a 
failure  to  make  the  improvements  would  be  an  action  for  damages, 
and  not  an  action  for  the  recovery  of  the  land,  as  in  this  case.  We 
a^ree  with  the  plaintiff  that  the  estate  conveyed  by  said  judgment 
was  an  estate  upon  condition.  But  as  the  estate  was,  by  the  very 
terms  of  the  judgment,  to  be  immediately  vested  in  the  railway  com* 
pany,  the  condition  was  subsequent,  and  not  precedent.  And  the 
right  to  demand  a  forfeiture  of  the  estate  for  condition  broken  was 
vested  in  Alice  Broome  alone,  and  not  in  her  assigns.  The  judg- 
ment, in  legal  effect,  we  think,  vested  the  whole  of  the  estate  in  said 
strip  of  land  immediately  in  the  railway  company,  subject,  however, 
to  be  forfeited  back  to  Alice  Broome,  at  her  election,  upon  condition 
that  the  railway  company  did  not  fulfill  the  obligations  imposed  upon 
it  by  the  judgment.  See  Niooll  v.  New  York  &  E.  R.  Co.,  12  N.  Y. 
121;  S.  C.  12  Barb.  461. 
The  railway  company  failed  to  fulfill  said  obligations,  but  Alice 
Broome  has  never  elected  to  demand  a  forfeiture  of  said  estate. 
*582  Indeed,  it^would  almost  seem  from  the  authorities  that,  by  sell- 
ing and  conveying  all  her  interest  in  the  land  before  the  condi- 
tion was  broken,  she  waived  the  fulfillment  of  the  condition,  or,  at  least, 
waived  the  forfeiture.  Underbill  v.  Saratoga  &  W.  B.  Co.,  20  Barb. 
455 ;  Biee  y.  Boston  B.  Go. ,12  Allen,  142 ;  Hooper  v.  Cummings,  45  Me. 
359.  But,  however  this  may  be.  Piper  obtained  no  right  to  demand  a 
fulfillment  of  the  conditions,  or  to  demand  a  forfeiture  of  the  estate. 
See  anthorities  above  cited,  and  Ludlow  v.  New  York  &  H.  B.  Co.,  12 
Barb.  440.  The  right  of  a  person  who  has  created  an  estate  upon  con- 
dition to  demand  a  forfeiture  of  the  estate  for  condition  broken  is  not  as- 
signable, (Washb.  Beal  Prop.  c.  14,  par.  14,  and  the  numerous  cases 
there  cited,)  and  certainly  not  assignable  by  an  ordinary  deed  of  con- 
veyance. In  the  present  case,  when  Alice  Broome  parted  with  her 
interest  in  said  land  there  had  been  no  breach  of  said  condition. 
But  before  Piper  obtained  any  interest  in  the  land  the  breach  of  the 
condition,  if  there  ever  has  been  any  such  breach,  had  become  com- 
plete. The  failure  to  make  said  improvements  occurred  while  Laugh- 
lin  owned  the  land.  When  Alice  Broome  conveyed  said  land  to 
Laughlin  she  had  no  estate  in  said  strip  of  land,  and  no  present 
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power  of  obtaiDing  any  such  estate.  Her  right  at  that  time  was 
merely  a  possible  future  contingent  interest.  See  NicoU  v.  New  York 
&  B.  B.  Co.,  supra.  The  present  and  existing  estate  and  interest  in 
said  strip  of  land  was  at  that  time  wholly  in  the  railway  company. 
Therefore,  as  Alice  Broome  had  no  present  and  existing  estate  in 
said  strip  of  land  when  she  conveyed  said  quarter  section  to  Laugh- 
lin,  she,  of  course,  conveyed  no  interest  in  the  strip  to  Laughlin,  and, 
as  we  have  before  seen,  the  personal  right  of  demanding  a  forfeiture 
floes  not  pass  by  a  deed  of  conveyance  of  the  land.  A  party  who  has 
no  estate  cannot  convey  an  estate.  But  even  if  she  had  conveyed  some 
interest  in  said  strip  to  Laughlin,  still  Piper  has  hardly  obtained  it. 
The  supposed  breach  of  the  condition  occurred  while  Laughlin  owned 

said  quarter  section,  and  therefore,  even  if  the  right  to  demand 
*588     a  forfeiture  for  condition  broken  *was  assigned  to  Laughlin, 

still  the  right  became  personal  to  him,  and  he  has  never  exer- 
cised it.  Even  after  condition  broken  the  title  to  the  property  does  not, 
as  a  rule  of  law,  pass  to  the  person  entitled  to  receive  the  same  until  such 
person  in  some  proper  way  demands  a  forfeiture  of  the  property.  1 
Washb.  Beal  Prop.  c.  14,  par.  13.  Now,  Laughlin  never  demanded  a 
forfeiture  of  the  property  by  entry,  suit,  or  otherwise.  After  Laughlin 
sold  the  north  half  of  said  quarter  section  to  Piper,  and  while  Piper 
owned  one«half  of  the  ^me  and  Laughlin  the  other,  could  one  of 
them  have  demanded  a  forfeiture  as  to  that  portion  of  the  strip  run- 
ning through  his  own  eighty-acre  tract,  and  both  of  them  have  al- 
lowed the  railway  company  to  retain  the  strip  through  the  other 
eighty-acre  tract  ?  Could  they  divide  up  the  forfeiture  ?  Or  could 
one,  against  the  will  of  the  other,  have  demanded  a  forfeiture?  The 
fact  is,  neither  of  them  ever  had  any  right  to  demand  a  forfeiture. 
The  judgment  of  the  court  below  is  affirmed. 


EiNOMAN,  G.  J.,  concurring.     Bbeweb,  J.,  not  sitting  in  the  case. 


WiLiiiAM  W.  BoLLEB  and  others  v.  John  M.  Snodgbabs. 

January  Term,  1875. 


Parties:  Petition  to  be  Joined  as  Defendants:  Beftisal  to  Grant,  not 
Error.  Where  an  action  for  the  dissolution  of  a  corporation  is  pending 
in  the  district  court,  said  corporation  being  the  defendant,  and  a  stock- 
holder therein  being  the  plaintiff,  and  the  parties,  by  a  written  stipola- 
tion  filed  in  the  case,  settle  the  matters  in  controversy,  but  no  Judgment  is 
yet  rendered  in  the  case  upon  such  settlement;  and  a  third  party,  who  is 
also  a  stockholder  in  said  corporation,  then  petitions  the  court  to  be  made 
a  party  defendant  in  the  action,  so  that  he  may  contest  the  plaintiff^s 
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cause  of  action  apon  its  merits,  alleging  collusion  and  fraud  L^ion  the 
*  part  of  the  plaintiff  and  defendant  in  seeking  to  dissolve  the  coi-pora- 
♦584    tion;  and  the  court  denies  such  petition,  and  then,  ♦upon  rendering 
the  final  judgment  in  the  case,  renders  the  same  according  to  said  stip- 
ulation,  and  with  the  consent  of  the  plaintiff  and  defendant,  in  favor  of 
the  plaintiff,  but  for  costs  only,  and  does  not  dissolve  the  corporation: 
field,  that  the  court  below,  in  denying  said  petition  of  said  third  paity, 
did  not  commit  such  an  error  as  will  require,  or  even  authorize,  a  re- 
versal of  the  judgment. 

Error  frona  Franklin  district  court. 

In  an  action  pending  in  the  district  court,  wherein  Snodgrass  was 
plaintiflE,  and  the  Ottawa  Furniture  &  Wood-work  Company  was  de- 
fendanty  Boiler  and  three  others  sought  to  be  made  parties  defendant, 
and  filed  their  petition  praying  to  be  so  joined.  The  district  court,  at 
the  March  term,  1873,  refused  to  grant  said  petition,  and  gave  judg- 
ment  in  said  action  in  accordance  with  the  stipulation  of  the  parties 
thereto.  From  such  decision  and  order  of  said  district  court,  in  de- 
nying their-  application  to  be  made  parties  defendant,  Boiler  and  the 
other  petitioners  appeal,  and  bring  the  case  here  for  review,  making 
Snodgrass  only,  defendant  in  error. 
Wm.  H.  Maxwell,  for  plaintiffs  in  error. 
Mason  d  Parkinson^  for  defendant  in  error. 

» 
Yalentinb,  J.     This  action  was  brought  by  Snodgrass  against  the 
Ottawa  Furniture  &  Wood- work  Company,  a  corporation  doing  busi- 
ness at  Ottawa.     Snodgrass  was  a  stockholder  in  said  company. 
The  object  of  the  action  was  to  have   the  business  affairs  of  the 
company  closed  up,  and  the  corporation  dissolved.     What  the  en- 
tire proceedings  were  in  the  court  below  we   cannot  tell;  for  the 
record  brought  to  this  court  does  not  purport  to  contain  all  the  pro- 
ceedings, and  we  know  from  the  record  itself  that  it  does  not  con- 
tain them  all.     We  would  presume,  however,  that  among  the  pro- 
ceedings a  receiver  was  appointed  who  took  charge  of  the  affairs  of 
the  company  for  a  time ;  that  afterwards  all  the  questions  in- 
*585    volved  in  the  case  were  settled  by  all  the  parties  ^interested 
therein  by  a  written  stipulation  filed  in  the  case;  that  in  pur- 
suance of  this  settlement  and  stipulation  the  court  afterwards  dis- 
chai^ed  the  receiver,  and  rendered  judgment  merely  for  costs  in  favor 
of  the  plaintiff.     But  the  most  of  this  we  infer  merely  from  some  re- 
eitals  in  a  journal  entry  of  the  proceedings  of  the  court,  for  neither 
the  appointment  of  the  receiver,  nor  the  report  of  his  proceedings, 
nor  said  stipulation,  is  contained  in  the  record  brought  to  this  court. 
Both  the  plaintiff  and  defendant  seem  to  be  satisfied  with  the  judg- 
ment rendered  in  this  case,  but  other  parties,  to-wit,  W.  W.  Boiler, 
John  Boiler,  Albert  Gottschalk,  and  C.  M.  Ott,  complain,  and  these 
parties  bring  *the  case  to  this  court.     They  have  not,  however,  made 
the  Ottawa  Furniture  &  Wood- work  Company  a  party  in  this  court. 
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Possibly  said  company  woald  not  like  to  have  the  judgment  below 
reversed,  and  have  the  case  remanded  for  farther  proceedings.  Fer- 
guson V.  Smith,  10  Ean.  *894.  Said  receiver  was  discharged  on 
March  29, 1878.  At  that  time,  according  to  said  journal  entry,  said 
stipulation  was  on  file  in  the  case.  The  defendant  in  error  says  in 
his  brief  that  said  stipulation  was  a  full  settlement  of  all  the  mat- 
ters in  controversy  in  this'case,  and  that  it  was  signed  by  all  the  par- 
ties interested,  including  these  plaintiffs  in  error;  but  whether  this 
is  so  or  not  we  cannot  tell  from  the  record.  On  April  3,  1873,  five 
days  after  said  stipulation  is  known  to  have  been  on  file  in  the  case, 
the  plaintiffs  in  error  filed  a  petition  asking  to  be  made  parties  de- 
fendant in  the  action,  alleging  that  they  were  stockholders  in  said 
corporation,  that  they  were  interested  in  the  controversy,  and  alleg- 
ing collusion  and  fraud  on  the  part  of  the  plaintiff  and  defendant  in 
seeking  to  dissolve  the  corporation,  and  various  other  things.  On 
April  7th  the  court  below  denied  said  petition,  and  then,  on  the  same 
day,  rendered  said  judgment  for  costs  in  favor  of  the  plaintiff,  Snod- 
grass,  and  against  the  said  Furniture  and  Wood-work'  Company. 
What  the  costs  were,  what  the  amount  was,  or  for  what  items  they 
might  be  charged,  we  cannot  tell,  as  the  reocord  does  not  show,  and 

they  have  never  been  taxed. 
*586     *The  first,   and  about  the  only,  ruling  of  the   court  below 

complained  of  is  the  denying  of  said  petition  of  plaintiffs  in 
error  to  be  made  parties  to  the  action.  Now,  what  evidence  was  in- 
troduced, or  what  other  matters  were  taken  into  consideration  by  the 
court  below  upon  the  hearing  of  said  petition,  we  are  not  advised. 
Possibly  the  evidence  introduced  on  the  hearing  may  have  shown  that 
the  matters  alleged  in  said  petition  were  not  true.  This  petition  was 
an  application  on  the  part  of  the  plaintiffs  in  error  to  be  made  parties 
defendant,  so  that  they  might  contest  the  plaintiff's  cause  of  action 
upon  its  merits.  But  the  merits  of  the  action,  we  must  presume  from 
the  record,  had  already  been  settled,  and  no  judgment  upon  the  merits 
was  rendered  in  favor  of  the  plaintiff  below,  and  no  judgment  upon 
the  merits  was  rendered  which  could  in  the  least  injure  any  one  of 
the  plaintiffs  in  error.  If  the  plaintiffs  in  error  had  been  allowed  to 
contest  the  action,  they  could  not  have  got  any  more  favorable 
judgment  for  the  said  company,  or  for  their  own  interests  therein, 
than  was  actually  rendered  by  the  court.  They  simply  did  not  want 
the  corporation  dissolved,  and  it  was  not  dissolved.  It  is  possible 
that  they  might  have  made  some  change  in  regard  to  the  costs,  bat 
what  change,  if  any,  we  cannot  tell  from  the  record  presented  to  us. 
If  we  had  a  full  record  of  all  the  proceedings  in  the  court  below,  it 
is  possible  that  we  might  find  that  the  plaintiffs  in  error  had,  by 
said  stipulation,  estopped  themselves  from  raising  any  question,  either 
upon  the  merits  of  the  action  or  as  to  costs.  But  in  iv^hatever  light 
we  may  view  the  record,  the  plaintiffs  have  lost  nothing  directly,  and 
but  very  little,  if  anything,  indirectly,  by  failing  to  be  made  parties  to 
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the  action.  As  we  have  before  said,  the  only  change  that  they  could 
possibly  have  made  in  the  jndgment  by  being  parties,  and  contesting 
the  case,  would  have  been  as  to  costs.  And  as  these  costs  are  im- 
posed by  the  judgment  on  the  Furniture  &  Wood-work  Company,  and 
not  on  the  plaintiffs,  the  only  injury  to  them  is  an  indirect  injury,  by 
tending  to  depreciate  the  value  of  their  stock.  We  should  think 
*587  that  the  court  would,  in  cases  of  *this  kind,  have  some  discre- 
tion in  allowing  or  disallowing  new  parties  to  come  in  for  the 
purpose  of  contesting  some  question  in  the  case ;  and,  if  so,  it  would 
seem  almost  like  an  abuse  of  discretion  for  a  court  to  allow  a  new 
party,  who  had  no  direct,  but  only  an  indirect  and  remote,  interest  in 
the  matters  in  controversy,  to  come  in  and  contest  the  entire  case, 
merely  to  save  a  very  small  amount  of  costs  (how  small  we  cannot 
tell)  from  being  imposed  upon  a  corporation  of  which  he  was  a  mem- 
ber, when  the  corporation  itself  had  ample  notice  of  the  suit,  and  was 
not  unwilling  that  the  costs  should  be  so  taxed.  The  court  below 
clearly  did  not  commit  any  abuse  of  discretion.  While  courts  of  equity 
will  protect  the  rights  of  individuals,  yet  something  must  always  be 
left  to  the  discretion  of  such  courts;  and  while  courts  of  equity  will 
often  protect  individual  stockholders  of  a  corporation  from  the  wrong- 
ful or  unjust  acts  of  the  directors  of  such  corporation,  yet  some  dis- 
cretion must  always  be  left  for  the  directors  to  exercise.  They  must 
have  some  power  to  determine  what  is  for  the  best  interests  of  the 
corporation;  and  courts  should  not,  in  doubtful  cases,  say  that  they 
have  mistaken  the  best  interests  of  the  corporation,  and  therefore  re- 
verse their  action. 

We  do  not  think  that  it  is  necessary  in  this  case  to  decide  whether 
the  petition  of  the  plaintiff  below  stated  a  good  cause  of  action  or  not; 
or  whether  a  corporation  can  answer  only  under  seal  or  not;  or 
whether  the  petition  of  the  plaintiffs  in  error  in  the  court  below  was 
sufficient  or  not,  priina  faeie,  to  make  them  parties  defendant;  for 
neither  the  plaintiff  nor  defendant  in  the  action  are  now  complaining, 
and  the  onlj'  parties  complaining  are  parties  who  complain  merely 
because  some  indefinite  amount  of  costs  was  taxed  against  a  corpora- 
tion of  which  they  were  members.  While  we  do  not  think  that  the 
court  below,  under  the  facts  of  this  case,  (as  we  would  presume  them 
to  be  from  the  record,)  committed  any  error,  yet  we  feel  clear  that, 
view  the  record  as  we  may,  no  such  error  was  committed  as  will  re- 
quire, or  even  authorize,  a  reversal  of  the  judgment  below. 
(All  the  justices  concurring.) 
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'588      *HoBAOB  H.  WhiOox  v.  Archibald  Ellis,  Treasurer,  etc. 

January  Ternit  1875. 

1.  Taxation :  Porchase  Money  Conditionally  Due  on  Sale  of  Lands  in 

Another  State  not  Taxable  in  Kansas.  In  the  year*  1868,  W.  agreed 
in  writing  to  sell  and  oonvey  certain  lands  in  Illinois  to  L.,  and  Xi., 
in  consideration  therefor,  executed  bis  promissoiy  notes  to  W.,  which 
notes  were  by  agreement  deposited  with  certain  bankers  in  Illinois. 
These  were  the  only  instruments  executed  between  the  parties.  By 
agreement  L.  was  to  make  payments  on  the  notes  from  time  to  time, 
paying,  at  least,  the  value  of  eighty  acres  of  the  land  annually,  until  all 
the  land  should  be  paid  for,  and  was  to  receiye  a  deed  from  W.  for  each 
eighty-acre  tract  of  land  as  he  (L.)  paid  for  the  same;  but,  if  L.  should 
at  any  time  fail  to  make  said  annual  payment,  he  was  to  forfeit  all  pay- 
ments made  after  the  last  preceding  conveyance.  The  land  was  to  re- 
main the  property  of  W.  until  paid  for.  On  March  1, 1872,  the  value  of 
the  land  not  yet  paid  for  was  $6,000,  and  the  amount  of  the  notes  not 
yet  paid  was  the  same.  The  notes  still  remained  with  said  bankers  in 
Illinois.  At  that  time  (March  1, 1872)  said  W.  was  a  resident  of  Butler 
county,  Kansas,  and  during  that  year  the  taxing  officers  of  said  Butler 
county  assessed  and  levied  taxes  against  W.  on  the  said  $6,000  not  yet 
paid  on  said  land.    Held,  that  said  $6,000  was  not  taxable  in  Kansas.' 

2.  •  Where  land  is  sold  and  conveyed,  and  notes  given  for  the  pur- 
chase money,  the  vendee  may  be  taxed  for  the  land,  and  the  vendor  for 
the  notes  received  for  the  purchase  money.  But  where  one  still  owns 
the  land,  having  only  conditionally  sold  it,  as.  in  this  case,  he  cannot 
legally  be  taxed  both  for  the  land  and  for  the  notes  executed  and  oondii- 
tionally  deposited  with  a  third  party  for  the  purchase  money. 

Error  from  Butler  district  court. 

Injunction,  brought  by  Wilcox  to  restrain  Ellis,  as  county  treas- 
urer,  from  collecting  the  tax  levied  on  $6,000  assessed  as  personal 
property.  The  agreed  statement  of  facts  shows  that  Wilcox  had  been 
a  resident  of  Plum  Grove  township,  in  Butler  county,  for  five  years 
previously,  and  was  suoh  resident  on  the  first  of  March,  1872 ;  that 
he  listed  under  oath,  and  returned  to  the  proper  assessor,  his  per- 
sonal property  for  that  year,  shortly  after  the  first  of  March,  and 
that  afterwards  the  county  clerk  increased  the  amount  of  Wilcox's 
personal  property  f  6,000.  Wilcox  paid  all  his  other  taxes, 
*589  and  then  *80Ught  to  enjoin  the  tax  of  $229.50  levied  on  said 
$6,000.  The  district  court,  at  the  September  term,  187S,  re- 
fused the  injunction  prayed  for,  entered  a  decree  dismissing  plain- 
tiff's petition,  and  gave  judgment  in  favor  of  Ellis  for  costs. 

1  Persons  residing  in  this  state  are  not  subject  to  assessment  and  taxation  in  re- 
spect to  business  or  interests  beyond  tlie  territory  and  Jurisdiction  of  the  state, 
and  which  the  laws  of  Uie  state  cannot  in  any  way  reach  or  protect.  The  maxim 
of  the  common  law,  mobiUa  aequttniur  peraonam,  does  not  always  nor  absolutely 
apply  for  the  purpose  of  taxation  to  intangible  personal  property.  Fisher  ▼. 
Cfounty  of  Hush,  19  Kan.  414.    See  Blain  v.  Irby,  25  Kan.  499. 
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22.  M.  RuggleSf  for  plaintiff. 

In  the  year  1868,  Wilcox  agreed  in  writing  to  sell  certain  real'  eb» 
tate  in  the  state  of  Illinois  to  one  Lovatt,  for  a  price  agreed  upon 
between  them,  and  Lovatt  gave  bis  notes  for  tbe  amount ;  it  being 
agreed  that  the  notes  were  to  be  left  at  a  banking-house  in  Hancock 
county,  Illinois,  and  as  fast  as  said  Lovatt  should  make  payment  on 
said  notes,  from  time  to  time,  the  plaintiff  should  convey  to  him  a 
proportionate  amount  of  said  real  estate.  No  deed  was  made  to  Lov- 
att at  the  time  of  the  sale.  No  mortgage  was  given  to  secure  the 
payment  of  the  notes.  Whenever  an  amount  was  paid  equal  in 
amount  to  the  value  of  eighty  acres,  then  a  conveyance  was  to  be  ex- 
ecuted by  plaintiff  to  Lovatt  for  such  eighty  acres,  and  so  on  until  all 
the  land  should  be  paid  for.  On  said  contract  |6,000  remained  un- 
paid on  the  first  day  of  March,  1872,  and  is  the  same  $6,000  placed 
on  the  tax-roU  by  the  clerk  of  Butler  county  in  said  year. 

Were  said  notes  personal  property  ?    We  claim  not.     The  notes 
were  given  with  the  contract,  and  constituted  a  part  thereof,  both 
being  in  reference  to  the  sale  of  real  estate  not  yet  conveyed.     The 
notes  by  the  said  agreement  were  never  the  property  of  plaintiff,  but 
were  delivered  to  the  bank  in  escrow.     They  were  not  to  be  delivered 
to  plaintiff,  but  only  the  proceeds  of  the  notes  as  fast  as  paid.     It 
waB  property  over  which  plaintiff  could  exercise  no  control  whatever, 
and,  BO  far  as  he  is  concerned,  his  taxable  interest  would  be  the  same 
if  no  notes  had  been  executed,  and  there  had  been  merely  the  agree- 
ment in  vniting  to  sell.     If  the  plaintiff  had  agreed  to  execute  a  con- 
veyance to  the  lands  as  fast  as  Lovatt  paid  certain  amounts 
*590     of  money,  and  the  money  to  be  payable  *from  year  to  year, 
but  no  notes  had  been  executed,  it  certainly  cannot  be  claimed 
that  plaintiff  would  have  had  such  an  interest  in  the  agreement  as 
would  be  taxable  as  personal  property ;  that  is,  i£  certainly  could  not 
be  taxable  as  a  debt  due  plaintiff.     What  difference  does  it  make, 
then,  that  the  notes  were  executed  ?    They  are  no  more  an  indebted- 
ness due  plaintiff,  as  they  were  merely  delivered  in  escrow,  to  be  of 
effect  only  upon  their  payment,  than  the  agreement  to  pay  certain 
Bums  in  the  written  agreement  would  be  an  indebtedness  due  plain- 
tiff.    If  the  notes  were  paid,  then,  as  fast  as  payment  was  made, 
plaintiff  would  have  a  personal  property  interest  which  would  be  tax- 
able, and  not  till  then. 

There  is  still  another  reason  why  this  |6,000  should  not  be  taxable 
as  personal  property  to  plaintiff.  Until  said  notes  were  paid  the  real 
ettate  was  to  remain  the  property  qf  the  plaintiff.  There  can  be  no 
doubt  that  the  equitable,  as  well  as  the  legal,  title  in  the  real  estate, 
while  the  notes  were  unpaid,  remained  in  plaintiff,  and  he  was  liable 
for  the  taxes  on  the  real  estate  while  such  notes  were  unpaid.  Then, 
if  his  |6,000  of  real  estate  was  subject  to  taxation,  (as  it  certainly 
was,)  it  cannot  be  held  that  the  personal  property  of  $6,000  in  notes, 
which  merely  conditionally  represented  the  $6,000  in  real  estate,  was 
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taxable;  for  if  it  is  bo  held,  the  plaintiff  will  be  taxed  for  $12,000  of 
property,  when  he  is  the  owner  of  bat  $6,000. 

But,  if  taxable  at  all,  the  next  question  to  determine  is,  where  is 
said  $6,000  in  notes  taxable  ?     We  claim  that  these  notes,  if  taxable 
at  all,  are  taxable  in  the  state  of  Illinois.     See  St.  111.  c.  89,  §§  45, 
46,  48.     But  if  it  is  claimed  that  we  have  no  right  to  refer  to  the 
statutes  of  Illinois,  as  they  were  not  read  in  evidence  on  the  trial  of 
the  cause  in  the  court  below, — which  proposition  we  deny,  (Bradley 
V.  Mutual  B.  L.  Ins.  Co.,  3  Lans.  341,) — then  we  say  that,  in  the  ab- 
sence of  proof  to  the  contrary,  it  will  be  presumed  that  the  laws  of 
Illinois  upon  the  subject-matter  in  litigation  are  the  same  as  the 
laws  of  this  state;  and,  presuming  the  laws  of  Illinois  to  be  the 
same  as  those  of  Kansas,  would  the  said  $6,000  (supposing 
*691     it  ''^to  be  personal  property)  be  subject  to  taxation  in  the  state 
of  Illinois  ?     We  take  it  that  it  would.     Every  dollar  of  real 
and  personal  property  within  the  state  of  Kansas  is  subject  to  taxa- 
tion, unless  the  same  falls  under  the  provisions  of  section  3,  art.  2,  or 
section  5,  art.  3,  of  our  tax  law,  (chapter  107,  Gen.  St.)     It  cannot 
certainly  be  claimed  that  the  $6,000  in  question  is  included  in  either 
of  the  said  sections  above  named.     That  such  was  the  intention  of 
the  legislature  is  evidenced  by  section  10  of  article  3  of  said  chapter 
107.     Can  any  one  own  or  possess  personal  property  in  any  different 
relation  than  specified  in  said  section  10  ?     We  cannot  see  how  one 
can.     Then,  presuming  the  laws  of  Illinois  to  be  the  same  as  Kansas, 
the  $6,000  is  certainly  subject  to  taxation  in  Illinois,  if  subject  to  tax- 
ation at  all.     But  there  is  still  another  reason.     There  is  a  principle, 
but  one   merely  of   fiction,  that  mobilia  personam  sequuntur,  upon 
which  the  defendant  entirely  relies  in  this  case.     This  principle  (so 
called)  is  by  no  means  of  universal  application,  and  always  yields 
when  justice  so  demands.     Personal  property  as  well  as  real  prop- 
erty has  a  situs;  and  only  for  certain  purposes  (and  those  very  few, 
and  growing  fewer  as  time  advances)  does  the  principle  that  ^'things 
movable  go  with  the  person"  apply.     We  claim  that  wherever  per- 
sonal property  is  situated^  there  is  it  subject  to  taxation,  notwith- 
standing the  fact  of  the  owner  being  a  non-resident  of  the  state  where 
the  same  is  situated.     Catlin  v.  Hill,  21  Vt.  162;  People  v.  Gardner, 
51  Barb.  352;  Duer  v.  Small,  17  How.  Pr.  201 ;  People  v.  Ogdens- 
burgh,  48  N.  T.  897;  Hoyt  v.  Com'rs  of  Taxes,  23  N.  Y.  228;  Mc- 
Cormick  v.  Fitch,  14  Minn.  252,  (Gil.  185;)  St.  Louis  v.  Wiggins 
Ferry  Co.,  40  Mo.  680;  Wilkey  v.  Pekin,  19  111.  160;  Powell  v.  Mad- 
ison, 21  Ind.  335;  Bieman  v.  Shepard,  27  Ind.  288;  St.  Lonis  v. 
Ferry  Co.,  11  Wall.  430;  Story,  Confl.  Laws,  §  550.     In  New  York  it 
was  held  that  loans  in  other  states,  upon  securities  taken  and  held 
in  those  states  by  the  agents  of  the  owner,  resident  of  the  state  of 
New  York,  were  not  within  the  state  of  New  York,  and  therefore  not 
taxable  there.     People  v.  Gardner,  supra.     In  Missouri  it  was  held 
that  the  personal  property  of  a  resident,  actually  situated  beyond  the 
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limits  of  that  state^is  without  its  jurisdiction,  and  cannot  be  assessed 
for  taxation  within  that  state ;  but  the  property  of  a  non-resident  is 
taxable  there,  if  it  be  situate  within  the  local  jurisdiction, 
*592      whether  in  the  *hands  of  its  owner  or  its  agent.     St.  Louis  v- 
Wiggins  Perry  Co.,  40  Mo.  580 ;  St.  Joseph  v.  Hannibal  &  St. 
J.  R.  Co.,  39  Mo.  476;  and  see  Pinley  v.  Philadelphia,  32  Pa.  St. 
381.      Let  us  test  the  proposition  ''that  things  movable  follow  the 
person  of  the  owner;"  that  is,  the  legal  situs  of  personal  property  is 
the  domicile  of  its  owner.     Suppose  that  a  person,  resident  of  this 
state,  dies,  the  owner  of  goods,  chattel,  credits,  and  effects  situate  in 
another  state,  and  an  administrator  was  appointed  in  this  state,  can 
it  be  claimed  that  such  an  administrator  can  administer  upon  such 
personal  property  beyond  the  limits  of  this  state,  independent  of  some 
aathority  under  the  law  of  the  state  in  which  it  is  situated?     We 
think  not;  but  if  the  principle  that  the  situs  of  personal  property  is 
the  domicile  of  its  owner,  such  administrator  certainly  could  admin- 
ister upon  such  property,  as  such  property  would  legally,  if  not  act- 
ually, be  situated  in  this  state.     Williams,  Ex'rs,  877;  Kent,  Comm. 
563,  note  c. 

The  notes  sought  to  be  taxed  were  never  in  the  state  oj  Kansas,  nor 
out  of  the  state  of  Illinois,  nor  in  any  other  place  than  at  the  bank  in 
Hancock  county,  Dlinois.     Was  it  the  intention  of  the  legislature  of 
this  state  to  impose  a  tax  upon  the  personal  estate  of  its  residents 
situate  beyond  its  jurisdiction?     We  think  not.     The  legislature  of 
this  state  did  not,  like  the  legislature  of  other  states,  make  a  provis- 
ion whereby  the  owner  (resident  of  this  state)  of  personal  property 
situate  beyond  its  limits  might  exempt  such  property  from  taxation 
by  making  affidavit,  or  giving  other  satisfactory  proof,  that  such  prop- 
erty was  subject  to  taxation  in  the  state  in  which  it  is   situated. 
Then,  no  distinction  can  be  made  between  personal  property  without 
the  state,  taxed  where  it  is  situated,  and  property  without  the  state, 
not  taxed  where  it  is  situated.     The  legislature  did  not  intend  to  tax 
personal  property  beyond  the  limits  of  this  state,  for  such  property 
would  be  subject  to  the  burden  of  taxation  in  two  places, — where  it  is 
situated,  and  the  domicile  of  its  owner. 

We  have  given  the  books  a  thorough  examination,  and  we  are  un- 
able to  find  any  case  deciding  that  personal  property  situated  beyond 
the  limits  of  a  state  is  taxable  in  such  state,  except  in  the  state 
*593     of  Kentucky,  and  those  cases  are  decided  *upon  a  peculiarity 
of  the  statutes  of  that  state  not  possessed  by  the  statutes  of 
any  other  state  in  the  Union,  we  believe.     In  that  state  the  statute 
expressly  requires  a  person  to  list,  on  oath,  a  sum  sufficient  to  cover 
what  he  is  worth  from  all  sources,  not  computing  therein  the  first  three 
hundred  dollars  in  value,  nor  lands  not  within  that  state,  nor  other 
property  out  of^hat  state  subject  to  taxation  by  the  laws  of  the  country 
rehere  situate,  (Laws  Ky.  1837,)  and  at  the  same  time  provides  a  way 
to  ascertain  whether  such  property  situate  beyond  the  limits  of  the 
V.  14k— 29 
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Btate  is  in  fact  taxed  or  not  by  the  state  wherein  it  is  situated,  by  re- 
quiring the  person  listing;  to  make  oath  that  such  property  is  taxed 
in  said  state.     Unless  such  affidavit  is  made,  personal  property  sit- 
uate beyond  the  limits  of  the  state  of  Kentucky  will  be  taxed  to  its 
owners  resident  within  the  state.     There  is  no  room  for  doubt  as  to 
the  intention  of  the  legislature  in  that  state  as  to  taxing  personal 
property  situate  beyond  its  limits,  and  owned  by  residents  of  the  state, 
as  it  expressly  says  that  such  personal  property  shall  be  taxable  in 
said  state,  unless  actually  taxed  where  situated.     See,  also»  Johnson 
V.  Com.,  7  Dana,  338;  Com.  v.  Hays,  8  B.  Mon.  2;  Young  v.  Harris, 
14  B.  Mon.  648.     But  our  statutes  say  nothing  about  property  be- 
yond the  limits  of  the  state  in  any  way,  not  even  providing  for  the  ex- 
emption of  personal  property  beyond  the  state  actually  taxed  where  sit- 
uated, showing  conclusively  that  the  legislature  never  intended  to  tax 
property  beyond  its  limits. '  But  even  if  the  legislature  had  so  in- 
tended, or  had  said  so  in  express  terms,  we  contend  that  such  legisla- 
tion could  not  have  been  upheld  as  a  proper  exercise  of  the  taxing 
power.     State  Tax  on  Foreign-held  Bonds,  15  Wall.  300;  St.  Louis 
V.  Ferry  Co.,  11  Wall.  430;  Atlantic  Monthly,  January,  1874;  South- 
ern Law  Rev.  April,  1874,  p.  247. 

A.  L.  Redden,  Co.  Atty.,  for  defendant. 

The  notes  were  the  personal  property  of  the  plaintiff.  Though  this 
contract  of  sale  is  peculiar  in  its  terms,  yet  its  legal  effect  can  be 
none  other  than  the  same  as  if  a  bond  for  a  deed  had  been  given  by 
plaintiff  to  Lovatt  for  these  lands,  with  agreement  therein  to 
*594  convey  the  lands  by  parts,  upon  the  *payment  of  each  re- 
spective note.  If  Lovatt  fails  to  pay  any  of  the  notes,  plaintiff 
can  tender  him  a  deed  for  eighty  acres,  and  sue  him  on  the  note  due, 
and  recover.  His  remedy  theieon  would  be  just  the  same,  and  just 
as  effectual,  as  if  a  formal  bond  for  a  deed  had  been  given.  That  the 
notes,  by  agreement  were  to  be  left  at  a  bank,  does  not  affect  or  con- 
trol the  nature  of  the  transaction,  nor  abridge  any  of  the  plaintiff's 
rights  under  the  contract,  nor  as  owner  of  the  notes.  This  was  simply 
a  place  of  deposit,  agreed  upon  for  the  mutual  convenience  of  the 
parties.  The  plaintiff  contemplated  being,  and  has  been,  ever  since 
the  summer  of  1868,  a  resident  of  this  state;  and  Lovatt  very  natu- 
rally made  a  stipulation  for  his  convenience,  so  that,  wherever  plain- 
tiff might  be,  these  notes  would  be  accessible  to  him  when  they  ma- 
tured, and  he,  upon  payment,  could  have  them  delivered  to  him.  The 
plaintiff  could  assign  and  transfer  his  right  to  them  just  as  effectually 
as  if  they  were  in  his  possession,  and  his  assignee  or  indorsee  would 
then  be  entitled  to  receive  the  proceeds  thereof.  Any  conveyance  of 
these  lands  made  by  Wilcox  after  this  contract  of  sale  would  have 
transferred  a  title  subject  to  all  of  Lovatt's  rights  and  equities,  just 
as  much  as  if  a  bond  for  a  deed  had  been  held  by  Lovatt,  and  plain- 
tiff afterwards  conveyed  to  a  third  party.  That  the  land  was  to  re- 
main the  property  of  the  plaintiff  till  the  payments  respectively  were 
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made,  makes  no  difference,  for  it  would  be  the  same  if  notes  had  been 
given  for  the  purohase  money,  and  a  bond  for  a  deed  had  been  given 
by  the  plaintiff,  conditioned  to  convey  upon  the  payment  of  the  notes. 
Indeed,  this  contract  of  sale  was  a  bond  for  a  deed.     The  mere  fact 
that  it  was  called  an  agreement  in  writing  to  sell,  does  not  change  its 
nature.    What  else  is  a  bond  for  a  deed  than  simply  an  agreement 
in  writing  to  sell  ?    This  agreement  was  accompanied  by  notes  from 
the  purchaser,  jnst  as  any  bond  for  a  deed  would  have  been,  and  it  is 
a  mere  play  upon  words  to  call  it  anything  else.     Though  it  is  not 
stated  in  express  terms  that  Ldvatt  went  into  the  possession  of  these 
lands,  yet  this  is  the  natural  inference  from  the  agreed  facts, 
*596     and  the  only  infer*ence  that  can  be  drawn  therefrom.     These 
notes,  then,  are  taxable.     In  the  case  of  People  v.  Rhodes,  15 
III.  304,  it  is  expressly  decided  that  if  A.  sells  a  tract  of  land  to  B.  for 
a  specified  sum,  and  gives  a  bond  for  a  deed,  and  receives  but  a  portion 
o!  the  purchase  money  in  hand,  and  takes  notes  for  the  payment  of  the 
residue  in  annual  installments,  and  B.  goes  into  the  possession  of  the 
land,  and  lists  it  for  taxation,  that  the  said  notes  of  A.  must  be  assessed, 
and  A.  must  pay  the  tax  thereon.     The  same  princit)le  is  decided  in 
People  V.  McGreery,  34  Cal.  433.     Plaintiff  argues  that  these  notes, 
being  given  with  the  contract  in  writing,  constituted  a  part  thereof, 
and  that  the  contract  can  have  no  greater  force  than  if  the  notes  had 
not  been  given.     This  we  deny  in  toto.     But  let  us  assume,  for  argu- 
ment's sake,  that  such  is  the  legal  construction  of  this  contract,  we 
would  then  have  debts  due,  upon  a  contract  in  writing,  for  the  sale  of 
land;  and  we  say  such  debts  are  personal  property .     People  v.  Ogdens- 
burgh,  48  N.  T.  390. 

But  we  think  our  legislature  has  expressly  said  that  this  $6,000  is 
personal  property,  and  that^  when  speaking  upon  this  very  subject  of 
taxation.  Article  1,  §§  1,  2,  of  the  tax  law,  (Gen.  St.  1019.)  No  one 
can  contend  that  this  $6,000  is  embraced  in  the  definition  of  *'real 
property,**  "real  estate,**  and  "land;"  and  the  legislature,  it  would 
seem,  contemplated,  and  did  embrace,  every  other  conceivable  kind 
of  property  under  the  definition  of  "personal  property,**  in  the  gen- 
eral sense  of  those  words.  And  in  the  definition  of  personal  property 
and  credits  (section  2  of  tax  law)  this  $6,000  is  clearly  included.  We 
have,  then,  the  authority  of  our  own  statutes  for  saying  that  this 
$6,000  is  personal  property.  And  being  personal  property,  it  is  tax- 
able in  Butler  county.  Plaintiff  resided  there  on  March  1, 1872.  The 
property  ot  e^erj  person  must  be  liable  to  bear  an  equal  and  just  pro- 
portion of  the  public  burdens,  by  way  of  taxation.  This  $6,000  is  the 
indebtedness  of  Iiovatt  to  plaintiff,  and  is  the  property  of  plaintiff. 
This  debt  being  the  personal,  intangible  property  of  the  plaintiff,  is 
taxable  where  he  resides.  It  does  not  have,  and  cannot  have, 
*596  any  other  situs  than  the  domi^cile  of  the  owner.  That  the 
maxim  of  the  common  law,  niobUia  sequuntur  personam,  applies 
to  property  as  well  for  the  purposes  of  taxation  as  any  other,  is  clearly 
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established  by  the  authorities,  and  it  is  a  maxim  formed  upon  general 
utility,  and  is  one  which  settles  this  case  in  our  favor.     Story,  Oond. 
Laws,  §§  379-381;  Com.  v.  Hays,  8  B.  Mon.  2;  Johnson  v.  Com.,  7 
Dana,  340;  Evansville  v.  Hall,  14  Ind.  27;  Powell  v.  Madison,  21 
Ind.  336 ;  State  Tax  on  Foreign-held  Bonds,  15  Wall.  320.     The  case 
of  City  of  Davenport  v.  Mississippi  &  M.  B.  Co.,  12  Iowa,  547,  decides 
a  question  exactly  analogous  to  this  one,  it  being  upon  the  question 
of  taxing  a  mortgage ;  and  the  court  in  the  syllabus  say ;  ''Mortgages 
before  foreclosure  are  choses  in  action,  and  as  such  attach  to  the  per- 
son of  the  holder,  and  are  taxable  at  the  place  of  his  domicile.      They 
are  not  taxable  in  this  state  when  the  owners  are  non-residents." 
And  the  same  principle  is  expressly  decided  in  People  v.  Eastman,  25 
Cal.  603.     Our  legislature  adopts  this  principle,  and  incorporates  it 
into  the  statute  law  of  the  state,  when  it  says,  (section  8,  c.  107,  Gen. 
St. :)  "All  personal  property  shall  be  listed  and  taxed  each  3'ear  in 
the  township  or  city  in  which  the  person  charged  with  the  tax  thereon 
resides  on  the  first  day  of  March."     In  Griffith  v.  Carter,  8  Kan.  *565, 
this  court  say,  on  page  570:  "The  maxim  of  the  common  law  was 
this :  mobilia  sequuntur  personam.     The  domicile  of  the  owner  drew 
to  it  bis  personal  estate  wherever  it  might  happen  to  be.     In  the  ab- 
sence of  any  statutory  provision  to  the  contrary,  this  common-law 
rule  would  control,  and  personal  property  be  taxable  where  the  owner 
had  his  domicile.     The  statute  has  in  plain  language  affirmed  the 
common -law  rule/'     It  will  not  do  to  say  that  the  statutory  provision 
above  quoted,  and  the  decision  of  this  court,  referred  to  property  sit- 
uate in  this  state,  for  that  would  be  begging  the  question;  for  we  con- 
tend that  the  property  that  is  in  this  $6,000  is  the  debt  due  to  the 
plaintiff,  and  that  that  debt  and  property  exists,  and  has  its  situs 
wherever  plaintiff  resides. 

That  the  notes  and  written  contract  of  sale  do  not  constitute  the 

property  is  evidenced  by  another  reason.    Suppose  they  should 
*597     be  lost  or  destroyed  by  fire,  or  in  any  other  ^manner,  if  they 

constituted  the  property,  then  the  rights  of  both  plaintiff  and 
Lovatt  would  cease,  and  the  plaintiff's  property  would  be  gone,  just 
the  same  as  if  he  owned  a  threshing-machine,  and  it  should  burn  up, 
or  he  bad  a  sum  in  greenbacks,  and  they  should  be  destroyed.  In 
these  events  his  property  would  be  destroyed  beyond  recovery.  That 
he  would  be  placed  in  this  position  by  the  loss  of  the  notes  and  con- 
tract of  sale  will  not  be  contended.  Hence  we  say  that  these  notes 
and  written  contract  of  sale  do  not  constitute  the  property,  and  it  is 
immaterial  where  they  are  situate.  They  are  merely  the  evidence  by 
which  plaintiff  establishes,  or  can  prove,  his  property,  and,  if  they 
should  be  destroyed,  he  can  prove  his  rights  and  his  property,  to-wit, 
his  debt,  by  secondary  evidence,  and  his  property  would  exist  jyist  the 
same,  and  he  could  have  just  the  same  benefit  from  it,  after  the  de- 
struction of  the  notes  and  contract  of  sale  as  during  their  existence. 
This  being  intangible  personal  property  of  his,  the  plaintiff  should 
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have  listed  it  in  Plum  Grove  township,  and  it  being  assessed  against 
liim  by  the  conntj  clerk  as  by  law  provided,  the  plaintiff  having  failed 
aud  neglected  to  list  it,  he  cannot  avoid  paying  tax  thereon. 

But  the  coansel  for  plaintiff  cites  numerous  authorities  to  show 
that  this  rule  of  mobilia  sequvntur  personam  is  not  of  universal  appli- 
cation, and  does  not  apply  when  the  question  of  taxation  is  being 
considered.  We  think  that  not  one  of  the  cases  cited  by  him  is  ap- 
plicable to  this  case,  and  will  briefly  review  those  that  we  have  been 
able  to  examine.  In  Duer  v.  Small,  17  How.  Pr,  201,  the  case  was 
of  a  banker  living  in  New  Jersey,  but  doing  business  with  others  as 
a  banker  in  New  York.  It  was  held  that  his  bank  stock  and  stock  in 
business  in  New  York  was  to  be  taxed  there,  under  a  statutory  pro- 
vision of  New  York.  We  also  have  a  statute  requiring  stockholders 
in  banks  and  banking  associations  to  be  assessed  on  the  value  of 
their  shares  of  stock  in  the  city  or  township  where  such  bank  or 
banking  association  is  situate,  but  this  does  not  and  cannot  decide 
anything  upon  .a  question  of  the  nature  involved  in  this  case. 
*598  In  Hoyt  v.  Commissioners  *of  Taxes,  28  N.  Y.  228,  the  relator 
lived  in  New  York,  and  had  capital  employed  in  husiness  in 
New  Orleans, — was  a  merchant  in  the  latter  city.  In  McCormick  v. 
Fitch,  14  Minn.  252,  (Gil.  185,)  the  property  in  question  was  ma- 
chinery shipped  by  plaintiffs  from  Chicago  to  Minnesota,  to  be  sold, 
and  was  there  sold.  In  City  of  St.  Louis  v.  Wiggins  Ferry  Co.,  40 
Mo.  580,  the  question  was  upon  the  taxation  of  a  ferry-boat.  In 
Wilkey  v.  City  of  Pekin,  19  111.  160,  the  subject-matter  of  taxation 
was  a  steam-bont.  In  Powell  v.  City  of  Madison,  21  Ind.  335,  the 
subject-matter  was  pork;  and  in  this  last  case  the  court  say:  "It 
may  be  true  that  for  the  purpose  of  taxation  the  situs  of  such  prop- 
erty as  debts,  corporation  stocks,  and  such  intangibilities  may  be  re- 
garded as  the  domicile  of  the  owner.*'  In  Bieman  v.  Shepard,  27 
Ind.  288,  the  question  of  taxation  arose  in  regard  to  hogs  packed  in 
Vigo  county,  which  had  money,  labor,  and  skill  there  expended  upon 
them,  by  which  .their  value  was  enhanced,  and  their  condition  as  a 
merchantable  commodity  changed.  In  St,  Louis  v.  Ferry  Co.,  11 
Wall,  423,  the  question  was  of  taxing  a  ferry-boat  plying  across  the 
Mississippi  river,  and  the  court  expressly  avoid  deciding  "whether 
the  personal  property  of  a  resident  of  one  state  situate  in  another 
could  be  taxed  in  the  former." 

In  all  these  cases  the  subject-matter  of  taxation  was  tangible  per- 
sonal property,  and  should  we  concede,  for  argument's  sake,  that  this 
class  of  property  has  a  situs  separate  and  apart  from  the  domicile  of 
the  owner,  it  by  no  means  follows  that  debts  and  other  intangible 
personal  property  do,  for  they  are  separate  and  distinct  classes  and 
kinds  of  property,  having  no  similarity,  and  no  resemblance;  and 
while,  under  some  circumstances,  the  reason  for  the  adoption  of  the 
rale  of  mobilia  sequuntur  personam  might  cease  as  to  the  former  class, 
the  same  reasons,  nor  any  others,  do  not  exist  as  to  the  latter  class. 
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The  former  are  capable  of  having  a  situs  of  themselves, — a  place 
where  they  are  situated, — where  they  may  be  seen  and  handled, 
which  may  be  a  different  place  from  the  residence  of  the  owner. 

Not  so  of  debts  and  intangible  personal  property.  They  can- 
*599     not  be  seen  or  handled.     If  reduced  to  writing,  the  *writing 

constitutes  but  the  evidence  of  the  property,  and  not  the  prop- 
erty itself.  The  property  in  the  intangibles  is  attendant  upon  or  at- 
tached to  the  person  of  the  owner;  it  constitutes  a  part  of  his  re- 
sources, and  a  portion  of  the  wealth  of  the  state  of  which  the  cred- 
itor is  a  resident,  just  as  much  where  the  debtor  resides  in  a  differ- 
ent state  as  where  he  resides  in  the  same. 

Plaintiff's  counsel  also  citea  Story  on  the  Conflict  of  Laws,  §  550. 
There  the  author  was  considering  property  in  regard  to  the  power 
the  nation  within  whose  border  it  is  situate  has  over  it,  in  especial 
reference  to  proceedings  by  attachment,  etc.,  against  the  property; 
and,  in  reference  to  that  subject,  his  language  we  admit  to  be  good 
law;  but  his  language  written  in  reference  to  one  particular  subject- 
matter  cannot  be  indiscriminately  applied  to  all  subject-matters,  and 
has  no  reference  to  the  subject  of  taxation.  In  People  v.  Ogdens- 
burg,  48  N.  T.  390,  cited  by  plaintiff,  the  court  say  that  the  maxi- 
mum of  mohilxa  sequuntur  personam  does  not,  to  the  full  extent,  apply 
for  the  purposes  of  taxation.  This  leaves  us  to  draw  the  inference 
that  it  does  apply  to  some  extent;  and  if  to  any  extent,  certainly  it 
will  apply  in  such  a  case  as  ours.  Gatlin  v.  Hull,  21  Yt.  152,  and 
People  V.  Gardner,  51  Barb.  352,  are  seemingly  against  us;  but  in 
each  of  these  cases  the  money  \^  as  loaned  for  profit,  and  not,  when 
due,  paid  to  the  owner,  but  reinvested,  and  both  principal  and  inter- 
est continually  kept  reinvested  by  the  agents,  while  such  is  not  the 
case  before  the  court.  Then,  again,  the  statute  in  Vermont  was  dif- 
ferent from  ours. 

Plaintiff  contends,  further,  that  these  notes,  if  taxable  at  all,  are 
taxable  in  the  state  of  Illinois,  and  cites  several  sections  of  the  Illi- 
nois statutes.  In  the  first  place,  the  notes  were  not- moneys;  and,  in 
the  second  place,  they  were  not  loaned,  invested,  nor  controlled  by 
Gill  &  Co.,  who  were  simply  the  depositary  of  them,  and  all  thej  had 
to  do  was  to  receive  the  money,  and  transmit  it  to  plaintiff,  and  hand 
over  the  deed  to  Lovatt;  the  money,  when  paid,  could  not  by  them 

be  either  loaned,  invested,  or  otherwise  controlled;  and,  even  if 
*600     *it  could  have  been,  the  notes  could  not,  and  it  is  the  notes, 

and  the  property  there  is  in  them,  and  the  contract  of  sale, 
that  we  have  to  deal  with.  In  this  case  there  is  no  money  in  the 
custody  of  Gill  &  Co.,  but  simply  some  evidences  of  indebtedness. 
But  it  is  immaterial  what  the  laws  of  Illinois  are,  for  property  may 
sometimes  be  subject  to  taxation  in  two  different  states.  McCormick 
V.  Fitch,  14  Minn.  252,  (Gil.  185;)  Clapp  v.  City  of  Burlington,  1 
Amer.  Eep.  357;  Duer  v.  Small,  17  How.  Pr.  204;  Newcome  v.  Dun- 
ham, 27*  Ind.  286.     But  whether  this  $6,000  is  taxable  in  Illinois  or 
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noi,  if  it  is  taxable  by  the  laws  of  our  state  the  tax  should  be  sus- 
tained, for  it  is  a  local  question.  Our  right  to  tax  is  of  necessity 
against  the  plaintiff  as  a  person,  and  is  not,  and  cannot  be,  against 
the  property,  as  it  would  be  in  case  of  real  estate;  and  the  property 
being  intangible,  even  if  a  tax  should  be  levied  against  plaintiff  for 
this  property  in  Illinois,  the  courts  there  would  have  no  power  to  en- 
force the  collection  of  the  tax.  The  property  is  not  of  that  class  that 
could  be  seized  for  the  tax.  But  to  avail  him  anything,  the  plain- 
tiff would  have  to  show,  not  only  that  the  property  was  taxable  in 
that  state,  but  also  that  he,  or  his  agent,  was  actually  taxed  there  for 
this  property,  and  that  the  tax  had  been  paid;  and  as  he  makes  no 
showing  whatever  upon  either  point,  he  must  fail  in  this  view  of  the 
case.  Plaintiff  is  enjoying  the  benefit  of  our  laws,  and  is  protected 
bj  them;  and  these  same  laws  by  which  he  comes  into  this  court, 
and  asks  relief,  say  he  shall  bear  his  proportion  of  the  burdens  which 
the  existence  of  these  laws  imposes  upon  the  whole  people,  by  pay- 
ing taxes  upon  his  property.  This  he  has  not  done,  and  it  is  this  be 
is  peeking  to  avoid.  He  might  have  some  equity  in  his  claim  (but 
not  any  law)  if  he  showed  to  this  court  that  he  paid  taxes  on  this 
'property  in  Illinois,  or  that  he  paid  taxes  on  the  land  by  him  sold  and 
contracted  to  be  sold  to  Lovatt.  but  this  he  fails  to  show;  and  even 
this  would  not  entitle  him  to  the  affirmative  relief  he  seeks,  but  it 
would  be  a  circumstance  that  might  appeal  to  the  equitable  sense  of 
the  court. 

*601  *Yalentinb,  J.  The  only  question  involved  in  this  case  is 
whether  the  plaintiff,  Wilcox,  is  liable  to  pay  taxes  on  certain 
supposed  personal  property  which  he  is  supposed  to  own  and  possess 
in  this  state.  The  facts  of  the  case  are  substantially  as  follows :  *'In 
the  year  1868  the  plaintiff  agreed  in  writing  to  sell  certain  real  estate 
he  then  possessed  in  the  state  of  Blinois,  to  one  Daniel  Lovatt,  for  a 
price  agreed  upon  between  them,  and  Lovatt  gave  his  notes  for  the 
amount ;  it  being  agreed  that  the  notes  were  to  be  left  at  the  bank  of 
Charles  F.  Gill  &  Co.,  in  the  town  of  La  Harpe,  Hancock  county,  Il- 
linois, and  as  fast  as  said  Lovatt  should  make  payment  on  said  notes, 
from  time  to  time,  the  plaintiff  should  convey  to  him  a  proportionate 
amount  of  said  real  estate.  The  plaintiff  made  no  deed  to  Lovatt  for 
said  real  estate  at  the  time  of  the  sale,  nor  did  Lovatt  give  any  mort- 
gage to  secure  the  payment  of  the  notes,  or  execute  any  other  instru- 
ment of  writing  tl^an  the  notes  and  said  agreement  to  sell,  which  be 
also  signed.  Before  the  plaintiff  could  be  required  to  convey  any 
part  of  the  real  estate  to  Lovatt,  he  (Lovatt)  must  have  paid  an 
amount  equal  to  the  value  of  eighty  acres;  and  whenever  an  amount 
i^as  paid  equal  in  amount  to  the  value  of  another  eighty  acres,  then 
a  conveyance  was  to  be  executed  by  plaintiff  to  Lovatt  for  such  eighty 
acres;  and  so  on,  till  all  the  land  should  be  paid  for.  The  payments 
were  to  be  made  one  year  apart;  and  should  Lovatt  fail  in  any  pay- 
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ment  he  was  to  forfeit  any  payment  made  after  the  last  preceding 
conveyance.  Six  thousand  dollars  remained  unpaid  on  the  first  of 
March,  1872,  and  is  the  same  $6,000  placed  on  the  tax-roll  by  the 
clerk  of  Butler  county  in  said  year  as  the  personal  property  assess- 
ment of  said  Wilcox.  The  land  was  to  remain  the  property  of  plain- 
tiff till  the  payments  were  made  as  before  stated.  The  notes  never 
had  been  in  the  state  of  Kansas,  and  never  out  of  the  state  of  Illinois, 

nor  in  any  other  place  than  the  bank  before  stated.  The  con- 
*G02     tract  or  *agreement  to  sell  the  lands  between  plaintiff  and  said 

Lovatt  was  in  writing,  executed  by  both  parties,  and  contained 
substantially  the  conditions  above  set  forth. "  The  tax  complained  of 
was  levied  for  the  year  1872  on  said  $6,000.  The  plaintiff  was,  on 
the  first  day  of  March  of  that  year,  and  has  since  been,  a  resident  of 
said  Butler  county.  "The  land  still  unconveyed  on  March  1,  1872, 
was  of  the  value  of  $6,000." 

Now,  we  suppose  that  it  will  be  admitted  that  it  is  not  the  inten- 
tion of  the  laws  of  Kansas  to  attempt  to  collect  taxes  for  general  rev- 
enue except  upon  property,  and  except  upon  property  within  the 
jurisdiction  of  the  state  of  Kansas.  'Hence,  if  the  contingent  debt 
coming  from  Lovatt  to  the  plaintiff  is  not  property  in  and  of  itself, 
and  aside  from  the  real  estate  for  which  it  was  incurred,  of  if  it  is 
not  property  within  the  jurisdiction  of  the  state  of  Kansas,  then  it 
cannot  be  taxed  in  Kansas.  Then,  what  is  there  in  Kansas  to  be 
taxed?  Certainly  no  tangible  property,  and  not  even  any  intangible 
property  that  needs  any  protection  from  our  laws.  Everything  is 
and  has  been  in  Illinois.  The  consideration  for  the  notes,  the  notes 
themselves,  the  place  of  payment,  the  persons  to  whom  the  notes  are 
to  be  paid,  and  presumptively  the  payors,  and  the  funds  which  must 
be  used  in  paying  the  notes,  all  are  in  Illinois,  and  have  never  been 
in  Kansas.  Nothing  pertaining  to  the  notes,  or  to  the  debt  which 
they  evidence,  has  ever  been  in  Kansas,  except  that  the  owner  of  the 
notes  resides  in  Kansas.  Every  act  which  brought  the  notes  or  the 
debt  into  existence  was  performed  in  Illinois,  and  every  act  that  may 
be  performed  in  the  future  for  their  collection,  payment,  or  extinguish- 
ment must  be  performed  there.  The  claim  that  said  debt  is  taxable 
in  this  state  is  founded  entirely  upon  the  maxim  mobilia  sequuntur 
personam.  Under  this  maxim  it  is  claimed  that  movable  property 
follows  the  residence  or  domicile  of  the  owner,  (not  his  person y)  and 
therefore  that  personal  property  may  be  taxed  at  the  residence  of  the 
owner,  wherever  he  may  be,  and  wherever  the  property  may  in  fact 

be.  This  maxim  would  seem,  from  its  terms,  to  apply  to  al 
*608     movable  property,  *tangible  as  well  as  intangible,  and  it  is 

generally  so  applied,  wherever  it  is  applied  at  all.  But  the  de- 
fendant desires  to  make  a  distinction.  While  he  seems  to  admit  that 
by  the  weight  of  judicial  determination  the  maxim  does  not  fully  ap- 
ply for  the  purposes  of  taxation  to  tangible  movable  property,  yet  he 
nevertheless  claims  that  it  does  apply,  with  all  its  force,  to  intangible 
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personal  property.  We  think,  however,  he  is  mistaken.  The  weight 
of  judicial  authority  seems  to  be  that,  for  the  purposes  of  taxation,  the 
maxim  does  not  fully  apply,  even  where  the  property  is  intangible, 
People  V.  Gardner,  51  Barb.  352;  Catlin  v.  Hull,  21  Vt.  152;  People 
V.  Trustees,  etc.,  48  N.  Y.  397;  and  other  authorities  cited  in  plain- 
tiff's brief.  This  maxim  is,  at  most,  only  a  legal  fiction;  and  Black- 
stone,  speaking  of  legal  fictions,  says:  "This  maxim  is  invariably 
observed,  that  no  fiction  shall  extend  to  work  an  injury,  its  proper  op- 
eration being  to  prevent  a  mischief,  or  remedy  an  inconvenience, 
that  might  result  from  the  general  rule  of  law."     3  Bl.  Gomm.  43. 

Now,  as  the  state  of  Illinois,  and  not  Kansas,  must  furnish  the 
plaintiff  with  all  the  remedies  that  he  may  have  for  the  enforcement 
of  all  his  rights  connected  with  said  notes,  debt,  etc.,  it  would  seem 
niore  just,  if  said  debt  is  to  be  tax^d  at  all,  that  the  state  of  Illinois 
and  not  Kansas  should  tax  it,  and  that  we  should  not  resort  to  legal 
fictions  to  give  the  state  of  Kansas  the  right  to  tax  it.     Where  land 
is  sold  and  conveyed,  and  notes  given  for  the  purchase  money,  we 
suppose  the  vendee  may  be  taxed  for  the  land,  and  the  vendor  for  the 
notes  received  for  the  purchase  money.     But  where  the  vendor  still 
owns  the  land,  and  also  owns  it  conditionally,  as  in  this  case,  whether 
he  can  be  taxed  on  both  the  land  and  the  notes  may  be  questionable. 
But  that  he  should  be  taxed  on  both  in  UUnois  and  on  the  notes  in 
ibis  state,  would  be  highly  unjust.     In  the  case  of  People  v.  Trus- 
tees, etc.,  48  N.  Y.  397,  the  following  language  is  used  by  Earl,  C. 
J.,  and  concurred  in  by  the  full  bench  :    "I  am  unable  to  see  why  the 
money  due  upon  the  land  contracts  must  not  be  assessed  in  the 
*604     same  way.     The  debts  due  upon  these  con*tracts  are  personal 
estate,  the  same  as  if  they  were  due  upon  notes  or  bonds;  and 
such  personal  estate  may  be  said  to  exist  where  the  obligations  for 
payment  are  held.     Notes,  bonds,  and  other  contracts  for  the  pay- 
ment of  money,  have  always  been  regarded  and  treated  in  the  law  as 
personal  property.     They  represent  the  debts  secured  by  them.    They 
are  the  subject  of  larceny,  and  a  transfer  of  them  transfers  the  debt. 
If  this  kind  of  property  does  not  exist  at  the  place  where  the  obliga- 
tion is  held,  where  does  it  exist  ?     It  certainly  does  not  exist  where 
the  debtor  may  be,  and  follow  his  person.     And  while,  for  some  pur- 
poses in  the  law,  by  legal  fiction,  it  follows  the  person  of  the  creditor, 
and  exists  where  he  may  be,  yet  it  has  been  settled  that,  for  the  pur- 
poses of  taxation,  this  legal  fiction  does  not,  to  the  full  extent,  apply, 
and  that  such  property  belonging  to  a  non-resident  creditor  may  be 
taxed  in  the  place  where  the  obligations  are.  held  by  his  agent." 
This  decision  would  make  the  notes  given  in  this  case  taxable  at  the 
banking  house  of  said  Charles  F.  Gill  &  Go.     This  decision  does  not 
affect  the  taxability  of  notes  where  both  the  owners  of  the  notes  and 
the  notes  are  in  the  same  state,  although  in  different  counties;  nor 
would  it  give  the  power  to  an  owner  of  notes  to  fraudulently  send 
them  out  of  the  state  for  the  purpose  of  avoiding  taxation  on  them 
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where  they  rightfully  belong.  This  case  has  been  very  ably  pre- 
sented to  this  court  by  counsel  on  both  sides,  and,  for  a  full  discus- 
sion of  the  questions  involved,  we  would  refer  to  their  briefs. 

The  judgment  of  the  court  below  is  reversed,  and  cause  remanded, 
with  the  order  that  judgment  be  rendered  for  the  plaintiff,  on  the 
agreed  statement  of  facts,  perpetually  enjoining  the  said  county 
treasurer  from  collecting  said  tax, 

(All  the  justices  concurring.) 


*e05  *WniLUMS  and  another  p.  Jacob  Louis.* 

January  Term,  1875. 

Intoxicating  Liquors:  Uoense:  Wholesale  Idquor  Dealer:  Sales  on 
Credit:  Effect  of  License.  Where  a  wholesale  liquor  dealer  obtains 
a  license  signed  by  the  mayor,  clerk,  and  treasurer  of  a  city  of  the  sec- 
ond class,  authorizing  him  to  sell  intoxicating  liquors  at  wholesale  in  said 
city,  and  he  after wanis,  in  pursuance  thereof,  sells  intoxicating  liquors 
at  wholesale,  Tield,  in  an  action  brought  by  the  vendor  of  such  liquors 
against  the  vendee  for  the  price  of  the  liquors,  (1)  that  the  license,  if 
granted  by  the  city  council  of  said  city  specially  to  the  wholesale  dealer, 
is  valid;  (2)  that,  in  the  absence  of  anything  to  the  contrary,  it  will  he 
presumed  that  the  license  was  regularly  granted  and  issued;  (3)  that  it 
is  not  necessary  that  the  license  should  be  issued  to  some  person  who  is 
actually  a  grocer,  a  dram-shop  keeper,  or  a  tavern  keeper,  in  order  to  be 
valid;  (4)  that  the  license  need  not,  upon  its  face,  and  In  direct  terms, 
purport  to  be  a  grocery  license,  a  dram-shop  license,  or  a  tavern  license; 
but  if  it  clearly  appears  upon  its  face  that  it  is  a  license  to  sell  intoxicat- 
ing liquors,  it  is  sufiBcient;  (5)  that  being  issued  as  a  license  to  sell  in- 
toxicating liquors  at  wholesale,  and  not  at  retail,  does  not  invalidate  the 
license  as  a  license  to  sell  at  wholesale. 

Error  from  Anderson  district  court. 

Action  by  Louis  to  recover  the  balance  due  on  account  of  (158  for 
brandy,  wine,  whisky,  and  gin  sold  to  Williams  &  Pattee,  on  which  de- 
fendants had  paid  $55.  Defendants  made  a  general  denial,  and 
sought  to  recover  back  the  $55  paid  by  them;  The  liquors  were  sold 
at  the  city  of  Ottawa,  in  Franklin  county,  where  Louis  was  doing 
business.  The  action  was  commenced  before  a  justice  of  the  peace 
in  Anderson  county,  and  removed  to  the  district  court  by  appeal, 
where  the  action  was  tried  at  the  September  term,  1878.  Judgment 
for  plaintiff  for  amount  claimed. 

/.  J.  dt  D.  W,  Hoffman^  for  plaintiffs  in  error. 

-  This  case  referred  to,  Salina  v.  Seitz,  16  Ean.  146;  State  v.  Pitzer,  ^  ICan. 
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• 

U,  B»  Hughbanks,  for  defendant  in  error. 

•606      *Valentine,  J.     This  was  an  action  brought  by  Jacob  Louis 
against  Williams  &  Pattee,  on  an  account  for  liquors   and 
other  articles  sold  \>y  him  to  them.     The  defense  to  the  action  is  that 
Louis  sold  said  liquors  in  violation  of  law,  having  no  legal  license 
therefor,  and  therefore  that  he  cannot   recover.     Section  3  of  the 
act    concerning  the   sale   of   intoxicating  liquors,  commonly  called 
the  "Dram-shop  Act,**  makes. it  unlawful  for  any  person  to  sell  any 
intoxicating  liquor,  ''without  taking  out  and  having  a  license  as 
grocer,    dram-shop  keeper,  or  tavern  keeper."     Gen.  St.  400,  §  3. 
Sections  1  and  2  of  the  same  act  provide  that  the  license  shall  be 
granted  by  the  city  council  of  any  incorporated  town  or  city  where 
the  establishment  for  the  sale  of  such  liquors  is  located  in  such  town 
or  city,  and  by  the  county  commissioners  where  such  establishment 
is  located  elsewhere.     Section  47  of  the  second-class  city  act  of  1872 
provides,  among  other  things,  that  ''the  city  council  shall  have  ex- 
cluaive  authority  to  levy  and  collect  a  license  tax  on   *  *  *  grocers, 
*  *  *   dram-shops,  saloons,  liquor  sellers,"  etc.     Laws  1872,  p.  206, 
I  47.     And  it  is  not  necessary  that  a  person  who  desires  to  sell  in- 
toxicating liquors  in  an  incorporated  town   or  city  should  have  a 
license  therefor  from  the  county  board,  but  it  is  sufficient  if  he  has 
a  license  from  the  council  of  such  town  or  city.     State  v.  Pittman, 
10  Kan.  *593;  City  of  Emporia  v.  Volmer,  12  Kan.  *633.     The 
liquor  in  the  {fresent  case  was  sold  in  the  city  of  Ottawa,  a  city  of 
the  second  class.     An  ordinance  of  said  city  authorized  the  city 
council    thereof  to  grant  licenses  "to  sell  intoxicating  liquors  in 
quantities  of  not  less  than  one  gallon,  or  in  packages,  as  bought  and 
sold  in  wholesale  markets,"  and  Louis,  at  the  time  he  sold  said 
-  liquors,  had  a  license,  signed  by  the  mayor,  the  clerk,  and  the  treas- 
urer of  said  city,  authorizing  him  "to  sell  intoxicating  liquors  at 
wholesale  in  quantities  of  not  less  than  one  gallon,  or  in  packages, 
as  bought  and  sold   in  wholesale  markets."     The  plaintiff 
*607     below  introduced  all  the  evidence  that  was  *introduced.     The 
defendants  below  did  not  even  attempt  to  introduce  any  evi- 
dence.    It  does  not  appear  from  the  record  that  Mr.  Louis  ever  sold 
any  liquor  in  violation  of  his  license,  or  outside  thereof.     It  does  not 
appear  that  he  ever  sold  less  than  one  gallon  of  liquor  at  a  time,  or 
that  he  ever  broke  an  original  package,  as  be  purchased  such  package 
at  wholesale  in  the  market.     The  only  question,  then,  is  whether  his 
license  is  valid  or  not.     We  think  that  prima  facie  it  is  valid.     Its 
validity,  however,  depends,  as  we  think,  upon  whether  it  was  granted 
hy  the  city  council  specially  to  him.     But  as  the  ordinance  authorized 
the  city  council  to  grant  licenses,  and  authorized  no  one  else  to  do  so, 
and  as  this  license  was  signed  by  three  of  the  principal  officers  of  the 
^%^  it  will  be  presumed,  in  the  absence  of  anything  to  the  contrary, 
that  all  the  officers  did  their  duty,  and  therefore  that  the  license  was 
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granted  by  the  city  council,  and  that  it  was  granted  by  them  in 
special  and  express  terms  to  Louis.  After  it  was  shown  that  Louis 
had  a  license  to  sell  liquor,  signed  by  the  principal  officers  of  the  city 
of  Ottawa,  if  the  defendants  then  claimed  that  there  was  any  irreg- 
ularity in  the  granting  or  the  issue  of  said  license,  we  think  it  then 
devolved  upon  the  defendants  to  show  it. 

But  it  is  claimed  that  Louis  was  not  a  grocer,  dram-shop  keeper, 
or  tavern  keeper,  and  that  his  license  was  not  issued  to  him  as  such, 
and  for  that  reason  that  the  license  is  void.  Now,  it  is  not  shown 
that  Louis  was  not  a  grocer,  dram-shop  keeper,  or  tavern  keeper.  It 
is  shown  that  he  was  a  wholesale  liquor  dealer,  but  it  is  not  shown 
that  he  was  not  also  a  grocer,  dram-shop  keeper,  or  tavern  keeper. 
But  even  if  it  were  show  that  he  was  not  a  grocer,  dram-shop  keeper, 
or  tavern  keeper,  still  we  do  not  think  that  it  would  make  any  differ- 
ence. The  law  does  not  require  that  a  person,  in  order  to  obtain  a 
grocery  license,  dram-shop  license,  or  tavern  license,  should  actually 
be  a  grocer,  dram-shop  keeper,  or  tavern  keeper.  Any  person  may 
obtain  such  a  license,  and  sell  intoxicating  liquor  under  it,  whatever 
his  occupation  or  business  may  be.  We  shall,  therefore^  de- 
*608  cide  this  case  upon  *the  presumption  that  Louis  followed  no 
occupation  or  business  except  that  of  wholesale  liquor  dealer. 

The  next  question  is  whether  the  license  itself  should,  upon  its  face, 
purport  to  be  a  grocery  license,  a  dram-shop  license,  or  a  tavern 
license.  We  do  not  think  that  it  is  necessary  that  it  should,  in  direct 
terms.  If  it  should  be  in  substance  and  in  fact  just  what  a  grocery 
license,  a  dram-shop  license,  or  a  tavern  license  must  necessarily  be 
under  the  statutes,  then  we  think  it  would  be  entirely  sufficient  as  a 
license.  Now,  a  grocery  license,  a  dram-shop  license,  or  a  tavern 
license,  under  the  statutes,  cannot  be  anything  more  or  less  than  a 
license  to  sell  intoxicating  liquors.  Therefore,  a  license  which  in  ex- 
press terms  authorizes  the  sale  of  intoxicating  liquors  will  be  deemed 
sufficient.  The  license  in  this  case  merely  authorized  the  plaintiff  to 
sell  intoxicating  liquors  at  wholesale.  It  might,  under  the  statutes, 
have  authorized  him  to  sell  both  at  wholesale  and  retail.  But  the 
fact  that  it  did  not  authorize  plaintiff  to  sell  intoxicating  liquors  at 
retail,  will  not,  as  we  think,  invalidate  the  license  as  a  license  to  sell 
intoxicating  liquors  at  wholesale.  The  city  council  in  granting  the 
license  were  not  bound  to  exercise  their  whole  power  in  the  premises 
in  order  to  exercise  any  portion  of  such  power. 

But  even  if  this  license  were  technically  void,  it  does  not  neces- 
sarily follow  that  the  plaintiff  cannot  recover.  A  party  in  such  a 
case  is  debarred  from  recovering  only  where  he  willfully  violates  the 
law.  Here  was  no  willful  violation  of  any  law. '  The  plaintiff  inno- 
cently believed  that  he  had  a  good  license,  and  one  that  would  pro- 
tect him  in  the  sale  of  liquors  at  wholesale.  If  he  was  mistaken, 
however,  the  mistake  was  probably  such  a  mistake  of  fact  ad  w6uld 
excuse  him.     But  the  defendants  are  hardly  in  such  a  condition  as- 
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to  demand  the  most  rigid  scrutiny  into  the  technical  defects  of  the 
plaintiff's  license.     They  have  no  special  claims  that  appeal  strongly 
to  men's  sympathies.     Their  virtuous  indignation  at  the  wickedness 
of   selling  intoxicating  liquors  at  wholesale,  under  a  license 
*609     technically  defective,  and  their  pit*eous  wail  for  the  vindica- 
tion of  violated  law,  may  possibly  not  be  prompted  wholly  by 
disinterested  motives.     If  Louis  had  really  violated  the  law  by  selling 
intoxicating  liquors  without  a  license,  the  courts  would  lend  him  no 
aid  in  recovering  for  the  price  of  such  liquors.     But  even  then  the 
defendants  would  have  no  high  moral  right  to  refuse  to  pay  for  what 
they  had  purchased,  and  used,  and  promised  to  pay  for.     There  is 
no  high  moral  principle,  that  we  are  aware  of,  requiring  a  retail 
liquor   dealer  to  repudiate  obligations  assumed  by  him  for  liquors 
purchased  by  him  from  the  wholesale  dealer.     The  wholesale  dealer 
does  not,  in  any  case,  sell  the  liquors  to  be  used  as  a  beverage, 
except   possibly  indirectly,  through  the  retail  dealer  himself.     The 
case  of  Dolson  v.  Hope,  7  Kan.  *161,  is  good  law,  but  it  does  not 
apply  to  this  case.     The  judgment  of  the  court  below  must  be  af- 
firmed. 

(All  the  justices  concurring.) 


W.  W.  BoLLER  and  others  v.  C.  M.  Ott  and  another. 

January  Term,  1875. 

1*  Contract:  Consideration:  Presumption.  Where  a  plfiintiff  founds  his 
cause  of  action  upon  a  contract  embodied  in  a  written  instrument,  and 
neilner  the  petition  nor  the  written  instrument  shows  affirmatively  that 
there  was  no  consideration  for  the  contract,  it  will  be  presumed  prima 
facie  that  there  wks  a  sufficient  consideration ;  hut  field,  in  this  particular 
case,  that  the  petition  and  written  instrument,  without  the  aid  of  .pre- 
sumptions, both  sufficiently  show  a  sufficient  consideration  for  the  con- 
ti*act. 

2. :  In  Bestraint  of  Trade:  Fublio  Policy.    A  contract  entered 

into  upon  sufficient  consideration  between  O.  and  R.,  tliat  O.  shall  not 
sell  furniture  in  Ottawa  to  any  person  except  R.,  is  valid. 

8. .    Such  contnicts,  however,  are,  to  some  extent,  against  public  policy, 

and  hence  their  provisions  should  not  be  extended  by  construction  or 
implication  so  as  to  favor  persons  desiring  to  enforce  them  beyond  what 

their  terms  would  most  clearly  require.' 

• 

'Where  both  parties  to  a  contract,  void  as  against  public  policy,  are  equally  at 
fault,  the  law  will  leave  them  where  it  finds  them.  If  the  contract  be  stiU  execu- 
tory, it  will  not  enforce  it,  or  award  damages  for  its  breach ;  If  already  executed,  it 
will  not  restore  the  price  paid,  or  the  property  delivered.  Setter  v.  Alvey,  15  Kan. 
*157;  Tucker  v.  Allen,  16  Kan.  3^.  Option  contracts,  see  note  to  Cobb  ¥.  FreI2, 
5  McCrary,  80. 
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*610     *Error  from  Franklin  district  court. 

Boiler  &  Co.,  partners,  commenced  their  action  against  C.  M. 
Ott  and  A.  Gottschalk,  to  recover  damages  for  past  breaches  of  a  con- 
tract, and  to  enjoin  defendants  from  further  violations  of  said  con- 
tract.    Plaintiffs*  petition  was  as  follows : 

"[Title.]    The  plaintiflfs  state  that  in  March,  1872.  the  Ottawa 
Furniture  &  Wood-work  Company  was  duly  organized  as  a  corpora- 
tion under  the  statutes  of  the  state  of  Kansas,  for  the  purpose  of 
manufacturing  furniture  and  other  wood-work,  and  of  vending  furni- 
ture at  retail  and  wholesale,  in  the  city  of  Ottawa;. that  said  corpo- 
ration, at  said  city,  erected  a  large  and  costly  factory,  fitted  with 
valuable  and  powerful  steam  machinery,  adapted  to  the  purpose  of 
mpnufacturing  furniture,  and  other  wood- work,  rapidly,  and  in  large 
quantities,  and  at  the  same  time  said  corporation  put  said  factory 
into  operation,  and  established  and  carried  on  in  connection  therewith 
a  large  wholesale  and  retail  furniture  store  in  said  city,  and  said  cor- 
poration continued  to  operate  said  factory,  and  carry  on  said  whole- 
sale and  retail  business,  until  about  the  thirty-first  of  January,  1873, 
when  the  defendants,  Ott  &  Gottschalk,  purchased  all  the  stock  and 
property  of  said  corporation,  and  took  possession  thereof;  and  after- 
wards, on  the  fifth  of  February,  1873,  the  plaintiffs  herein  and  said 
defendants  entered  into  an  agreement  to  carry  on  said  factory  and 
wholesale  furniture  store  and  trade  as  copartners,  (of  which  agree- 
ment a  copy  is  annexed,  marked  'Exhibit  A,')  upon  the  terms  therein 
set  forth ;  that  about  April  1, 1873,  said  parties,  finding  it  impossible 
to  get  on  harmoniously  in  the  conduct  and  management  of  said  busi- 
ness and  factory,  agreed  to  and  did  dissolve  said  copartnership  upon 
the  terms  and  conditions  contained  in  a  written  memorandum  thereof, 
of  which  a  copy  is  hereto  attached,  marked  *  Exhibit  B,'  and  among 
which  was  and  is  a  covenant  of  the  following  tenor,  viz. :    *In  con- 
sideration of  deduction  of  $589.67  made  by  W.  W.  Roller  &  Co.,  as 
above,  said  C.  M.  Ott  and  A.  Gottschalk,  on  their  part,  bind  them- 
selves not  to  sell  any  furniture  in  Ottawa  to  any  other  parties  other 
than  said  W.  W.  Boiler  &  Co.,  and  at  the  lowest  market  prices.'    At 
the  time  said  agreement  of  dissolution  was  entered  into,  both  the 
defendants  well  knew  that  these  plaintiffs  had  long  been  and  then 
were  continuously  engaged  in  the  wholesale  and  retail  furniture 
*611     *busine88  in  the  city  of  Ottawa  aforesaid,  and  that  they  in- 
tended thereafter  to  continue  in  said  business,  as  since  hitherto 
they  have  actually  dune,  and  that  said  business  could  not  be  profit- 
ably carried  on  in  Ottawa  if  subjected  and  exposed  to  the  competition 
of  the  said  factory;  and  as  after  said  dissolution  the  defendants  in- 
tended to  operate,  and  actually  since  then  hitherto  have  operated, 
said  factory  as  partners,  producing  therein  large  quantities  of  furni- 
ture, the  covenant  hereinbefore  set  forth  was  entered  into  by  and  be- 
tween these  plaintiffs  and  the  defendants  to  prevent  said  wholesale 
and  retail  business  of  the  plaintiffs  from  being  injured  and  destroyed 
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by  the  competition  of  the  said  factory,  and  of  the  sale  of  the  furnitare 
therein  to  be  produced,  either  at  wholesale  or  retail,  by  the  defend- 
ants, in  the  city  of  Ottawa,  to  any  parties  other  than  these  plaintiffs, 
and  said  covenant  was  one  of  the  principal  inducements  \(hich  led 
these  plaintiffs  to  enter  into  said  agreement  of  dissolution ;  and  these 
plaintiffs  have  done  and  duly  performed  all  the  conditions  thereof  on 
their  part  to  be  performed.     Yet  the  defendants,  in  violation  thereof, 
and  in   breach  of  the  covenant  therein  and  above  set  forth,  have, 
within  the  six  months  last  past,  without  plaintiffs'  consent,  repeatedly 
sold,  both  at  wholesale  and  retail,  many  articles,  and  large  quantities 
of  furniture,  in  the  city  of  Ottawa  above  named,  to  divers  parties 
other  than  these  plaintiffs,  and  at  the  lowest  market  prices,  to  the 
damage  and  loss  of  profits  to  these  plaintiffs  in  the  sum  of  (500; 
and  said  defendants  are  still  continuing  to  sell,  in  Ottawa  aforesaid, 
and  deliver  to  parties  in  said  city  other  than  these  plaintiffs,  many 
articles  of  furniture  at  retail,  and  large  quantities  thereof  at  whole- 
sale, in  violation  of  said  covenant  and  agreement ;  and  all  this  with- 
out the  consent  of  plaintiffs.     And  said  defendants  have  recently 
notified  the  plaintiffs  that  they  (the  defendants)  do  not  intend  to  re- 
gard or  in  anywise  perform  any  part  of  the  said  covenant  above  set 
forth  aiiy  longer  or  further. 

^'Wherefore  the  plaintiffs  pray  that  a  temporary  injunction  may 

issue  restraining  the  defendants,  and  each  of  them,  from  directly  or 

indirectly  selling  any  furniture  in  Ottawa,  Franklin  county,  Kansas, 

to  any  parties  other  than  these  plaintiffs,  during  the  pendency  of  this 

suit,  and  that  upon  the  final  hearing  hereof  said  injunction  may  be 

made  perpetual;  and  that  this  court  may  take  and  state  an  account 

of  the  damages  and  loss  of  profits  sustained  by  these  plaintiffs  by 

reason  of  defendants'  violation  of  the  covenant  hereinbefore  set  forth; 

and  that  the  plaintiffs  may  have  judgment  for  such  damages 

*612     and  loss  of  ^profits  when  ascertained ;  and  that  plaintiffs  have 

such  other  and  further  relief  in  the  premises  as  may  be  just." 

The  defendants  demurred.     The  district  court,  at  the  March  term, 

1874,  sustained  said  demurrer,  and  dismissed  plaintiffs'  petition. 

John  W.  Deford,  for  plaintiffs. 

The  petition  states  a  good  cause  of  action.  Guerand  v.  Dandelet, 
82  Md.  561;  Guerand  v.  Dandelet,  3  Amer.  Rep.  164;  Oregon  8.  N. 
Co.  V.  Winsor,  10  Alb.  Law  J.  41 ;  Selby  v.  Platts,  3  Chand.  183 ;  Beard 
V.  Dennis,  6  Ind.  200.  The  court  below  assigned  as  its  reason  for 
allowing  the  demurrer  that  the  petition,  discloses  no  consideration  for 
the  covenant  sued  on.  But  it*  alleges  at  least  two  considerations, 
either  of  which  is  sufficient,  viz. :  (1)  That  "said  covenant  was  one 
of  the  principal  inducements  which  led  the  plaintiffs  to  enter  into  said 
agreement  of  dissolution,"  and  **  was  entered  into  by  and  between  the 
plaintiffs  and  defendants  to  prevent  said  wholesale  and  retail  busi- 
ness of  plaintiffs  from  being  injured  and  destroyed  by  the  competi- 
tion of  the  said  factor."   And  the  covenant  itself  says,  **in  consider a» 
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tion  of  deduction  of  $589.62/'  made  by  Boiler  &  Co.  Bat  the  court 
below  suggested,  as  to  the  ''deduction  of  $589.62,"  that  be  could 
"make  nothing  out  of  it/*  on  referring  to  Exbibit  B,  annexed  to  tbe 
petition.  *  To  tbis  we  answer :  (1)  Exhibit  B  is  no  part  of  tbe  peti- 
tion, and  therefore,  in  passing  on  its  sufficiency,  is  not  to  be  regarded, 
(Memphis  Med.  College  v.  Newton,  2  Handy,  163;)  and  (2)  the  con- 
sideration fixed  by  the  parties  is  sufficient,  as  in  other  contracts,  in 
the  absence  of  fraud,  (Duffy  v.  Sbockey,  11  Ind.  70.)  The  fact  that 
the  court  could  not  understand  the  ^'figuring"  of  tbe  parties,  as  it  ap- 
pears in  Exhibit  B,  was  no  proof  of  a  nudum  pactum.  Indeed,  if  the 
contract  was  silent  as  to  the  consideration,  it  would  still,  being  in 
writing,  import  one.  Waynick  v.  Richmond,  11  Kan.  *488.  Aforti' 
ori,  then,  where  it  does  recite  one,  it  ought  to  be  taken  as  adequate 
until  tbe  contrary  clearly  appears,  even  though  the  court  cannot 
see  how  the  parties  "figured  it  out."  Besides,  under  the  aver- 
ments of  this  petition,  a  valuable  and  good  consideration  in 
*61d  ^addition  to  that  expressed  in  the  covenant  might  be  proved 
by  parol.    1  Greenl.  Ev.  §§  285,  304. 

C.  B,  Mason,  for  defendants. 

It  is  not  enough  that  there  be  simply  a  consideration  for  a  con- 
tract which  may  be  in  restraint  of  trade,  but,  in  addition  to  the  pe- 
cuniary consideration,  it  must  appear  that  there  was  some  good  reason 
for  entering  into  the  contract,  and  that  it  imposes  no  restraint  upon 
one  party  which  is  not  beneficial  to  the  other.  Chappel  v.  Brock- 
way,  21  Wend.  157;  Mills  v.  Mills,  40  N.  Y.  545.  The  covenant  in 
this  case,  being  indefinite  in  time,  imposes  a  restraint  upon  one  party 
which  is  not  beneficial  to  the  other,  but  is  against  the  principles  of 
aound  public  policy,  and  void. 

Admitting  that  limited  restraint  in  trade  in  a  certain  locality,  and 
for  a  certain  period,  are  valid  contracts,  yet  such  a  contract  is  not 
valid  except  when  founded  on  a  good  and  sufficient  consideration.  2 
Pars.  Cont.  747-753,  and  notes  a,  6,  c;  Holbrook  v.  Waters,  9  How. 
Pr.  335.  The  covenant  on  the  part  of  defendants  is  without  any  con- 
sideration, as  appears  upon  the  face  of  tbe  petition.  We  hold  that 
the  exhibits  attached  to  the  petition,  and  especially  Exhibit  B,  is  to 
be  held  and  taken  as  part  of  the  pleading,  by  tbe  very  terms  of  tbe 
allegation  of  tbe  covenant  in  this  petition. 

The  consideration  received  by  defendants  (if  any  is,  in  this  case) 
is  a  deduction  claimed  to  have  been  made  to  defendants  by  plaintiffs. 
The  partnership  between  plainti£Fs  and  defendants  was  dissolved  upon 
the  terms  and  conditions  of  Exhibit  B,  which  contains  the  covenant, 
'*In  consideration  of  deduction  of  $589.62,  made  by  W.  W.  Roller  k 
Co.,  as  above,"  etc.  This  necessarily  involves  an  examination  of 
that  portion  of  the  agreement  "B"  which  precedes  this  covenant.  An 
analysis  of  Exhibit  B  shows  that  plaintiffs  sold  to  defendants  stock  and 
other  assets  to  amount  of  $4,120.79;  that  defendants  sold  plaintiffs 
merchandise  to  amount  of  $3,134.97;  leaving  due  plaintiffs,  $985.82. 
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Bj  the  next  recital  it  appears  this  sum  of  $985.82  was  adjusted,  being 
deducted  from  a  claim  of  defendants  against  plaintiffs  amount- 
*614  ing  to  the  sum  *of  $1,802.07,  leaving  still  unsettled  and  due 
defendants,  $816.25.  Now,  by  the  terms  of  Exhibit  B,  there 
remained  no  indebtedness  from  defendants  to  plaintiffs,  but  there 
exists  an  unadjusted  amount  of  $816.25  claimed  by  the  defendants 
to  be  due  tbem  from  the  plaintiffs.  But  however  awkward  or  am- 
biguous the  contract  may  appear,  the  demurrer  was  properly  sus- 
tained; and  if  any  action  can  be  sustained,  it  should  be  to  reform 
\he  agreement. 

Yalbntinb,  J.  The  questions  invol^d  in  this  case  were  raised  in 
the  court  below  by  petition  and  demurrer.  The  grounds  of  the  de- 
murrer were  (1)  a  defect  of  parties  defendant;  (2)  several  causes  of 
action  improperly  joined;  (3}  the  petition  did  not  state  facts  sufii- 
<sient  to  constitute  a  cause  of  action.  The  court  below  sustained  the 
demurrer,  and  the  plaintiffs  now  bring  the  case  to  this  court.  The 
defendants  do  not  now  claim  that  the  demurrer  should  have  been  sus- 
tained upon  either  {he  first  or  the  second  ground  of  the  demurrer, 
but  claim  that  it  was  and  should  have  been  sustained  upon  the  third 
gronnd  thereof.  Hence  the  only  question  for  us  to  consider  is  whether 
the  petition  stated  facts  suiBBcient  to  constitute  a  cause  of  action. 
The  whole  cause  of  action  is  founded  upon  the  alleged  breach  by  the 
defendants  of  a  certain  agreement  in  writing,  alleged  to  have  been 
made  and  entered  into  between  the  plaintiffs  and  defendants.  The 
substance  of  this  contract  is  set  forth  in  the  petition,  and  a  copy 
thereof  is  attached  to  the  petition,  and  referred  to  in  the  petition  ae 
Exhibit  B,  although  it  is  not  in  terms  made  a  part  of  the  petition.  It 
is  claimed  by  the  defendants  that  this  contract  is  void — First,  for 
want  of  consideration ;  and,  second,  because  it  is  in  restraint  of  trade, 
and  therefore  against  public  policy.  These  are  the  only  questions  in 
the  case.  Now,  whatever  may  be  the  real  facts  in  the  case,  we  must 
take  the  facts  as  stated  in  the  petition  as  true;  and,  taking  such 

facts  to  be  true,  there  would  not  only  seem  to  be  a  sufficient 
*615    consideration  for  the  contract,  but  the  contract  *would  seem 

in  all  other  respects  to  be  valid.  Whether  we  examine  the 
petition  with  or  without  Exhibit  B,  it  so  obviously  states  a  sufficient 
consideration  for  the  contract  that  we  do  not  think  it  is  necessary  to 
discuss  the  same.  The  closing  up  of  the  copartnership  existing  be- 
tween the  plaintiffs  and  defendants,  the  final  settlement  thereof,  and 
dissolution  of  the  same,  was  a  sufficient  consideration  for  the  con- 
tract. The  release  by  the  plaintiffs  of  $589.62  in  their  partnership 
settlement  was  a  sufficient  consideration.  But  the  contract  is  shown 
to  have  been  in  writing,  and  therefore,  unless  the  contract  or  the  pe- 
tition affirmatively  shows  that  there  was  no  consideration,  the  con- 
tract itself  will  import  a  consideration.  Fuller  v.  Scott,  8  Kan.  *2b ; 
Waynick  T.  Richmond,  11  Kan.  *488;   and  statutes  cited  in  these 

v.14k.— 80 
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two  oases.  Mere  silence  on  the  part  of  the  petition  or  contract  -will 
not  show  that  there  was  no  consideration ;  but,  on  the  contrary,  where 
the  petition  does  not  affirmatively  show  that  there  was  no  considera- 
tion, it  will  be  presumed  prima  facie  that  there  was  a  sufficient  con- 
sideration. 

We  do  not  think  that  the  contract  is  void  because  in  the  restraint 
of  trade.  It  merely  binds  the  individuals  G.  M.  Ott  and  A.  Gott- 
schalk  not  to  sell  any  furniture  in  Ottawa  to  any  person  except  W. 
W.  Boiler  &  Co.  The  provision  of  the  contract  relating  to  this  mat- 
ter reads  as  follows :  "In  consideration  of  deduction  of  $589.62  made 
by  W.  W.  Boiler  &  Co.,  as  abyve,  said  C.  M.  Ott  and  A.  Gottschalk, 
on  their  part,  bind  themselves  not  to  sell  any  furniture  in  Ottawa  to 
any  other  parties  other  than  said  W.  W«  Boiler  k  Co.,  and  at  the 
lowest  market  prices."  This  contract  does  not  prevent  the  Ottawa 
Furniture  &  Wood-work  Company  from  selling  to  others  than  Seller 
&  Co.  in  Ottawa;  and  it  does  not  prevent  Ott  &  Gottschalk  from  sell- 
ing furniture  to  others  than  Boiler  &  Co.  just  outside  of  the  city  lim- 
its of  Ottawa.  It  was  probably  designed  to  prevent  Ott  &  Gottschalk 
from  establishing  a  furniture  store  in  the  city  of  Ottawa.  To  this 
extent,  and  to  the  extent  of  binding  them  not  to  sell  furniture 
*616  in  Ottawa  to  any  *one  except  W.  W.  BoUer  &  Co.,  we  think 
the  contract  is  valid. 

The  last  clause  of  said  contract,  reading,  "and  at  the  lowest  mar- 
ket prices,"  is  probably  void  for  uncertainty.  The  defendants  are  not 
bound  to  sell  furniture  to  Boiler  &  Co.  anywhere,  or  at  any  price, 
and  they  are  certainly  not  prohibited  from  selling  furniture  to  any 
one,  or  at  any  price,  outside  of  the  city  limits  of  Ottawa.  Other  por- 
tions of  said  contract  not  quoted  in  this  opinion  are  about  as  defect- 
ive as  said  clause.  All  contracts  of  this  kind  are  to  some  extent 
against  public  policy,  and  hence  their  provisions  should  not  be  ex- 
tended by  construction  or  implication  so  as  to  favor  parties  desiring 
to  enforce  them  beyond  what  their  terms  would  most  clearly  require. 
They  are  not  anywhere  to  be  looked  upon  with  favor;  and  where  a 
party  desires  to  enforce  one  of  them,  he  must  simply  take  what  he 
has  in  the  clearest  terms  got.  That  such  contracts  are  valid,  we 
would  refer  to  the  following  authorities:  Dean  v.  Emerson,  102 
Mass.  480;  McClurg's  Appeal,  58  Pa.  St.  51;  Dunlop  v.  Gregory, 
10  N.  Y.  241;  Beard  y.  Dennis,  6  Ind.  300;  Thomas  v.  Miles,  3 
Ohio  St.  274. 

The  judgment  of  th^  court  below  is  reversed,  and  cause  remanded 
for  further  proceedings. 

(All  the  justices  ooncarring.) 


0*Bia£M  V.  WETHERELL.  ^67 


Bhedost  O'Beibn  and  others  v.  John  M.  WsTHsaisLL*' 

January  Term,  1875. 

1.  ^ectment:  Grantor  against  Grantee:  Breach  of  Condition :  When. 
I>efS9ndant  may  not  Deny  that  His  Grantor  had  Title.  Where  the 
def  emdants  hold  their  entire  title  and  possession  to  a  certain  piece  of  land 
from  and  under  the  plaintiff,  and  hold  the  same  upon  the  express  ooudi- 
tion  tliat  no  intoxicating  liquors  shall  ever  be  sold  upon  the  premises, 
and  are  to  forfeit  the  premises  back  to  the  plaintiff  whenever  such  con- 
dition shall  be  broken,  the  defendants  are  estopped,  when  sued  by  the 
^617  plaintiff  for  the  recovery  of  the  ^premises  on  the  ground  of  a  breach  of 
such  condition,  from  denying  that  the  title  conveyed  to  tliem  or  to 
grantors  by  the  plaintiff  was,  when  so  conveyed,  a  good  title. 


%m  CkynveyanceB:  Condition  Subsequent:  When  it  Buns  with  the 
I«and:  Forfeiture.  Where  a  deed  conveys  land  in  fee  but  upon  the 
express  condition  that  neither  the  grantee,  nor  his  lieirs  or  assigns,  shall 
ever  sell  or  permit  to  be  sold  any  intoxicating  liquors  upon  the  premises 
conveyed,  and  that  the  land  shall  be  forfeited  back  to  the  grantor  when- 
ever such  condition  shall  be  broken,  held,  tliat  the  estate  conveyed  is  an 
estate  upon  condition  subsequent;  that  the  condition  is  valid,  and,  until 
broken,  runs  with  the  land,  and  is  binding,  not  only  upon  the  grantee 
himself,  but  also  upon  his  assigns;  and  that  the  land  may  be  recovered 
back  by  the  grantor  from  the  grantee,  or  from  any  assignee  of  his  who 
may  commit  a  breach  of  said  condition. 

Error  from  Osage  district  court. 

Ejeotmenti  brought  by  Wetherell»  as  plaintiff,  against  Bridget 
O'Brien,  and  Michael,  her  husband,  and  one  O'Noil,  as  defendants, 
to  reoover  the  possession  of  **lot  24,  and  a  four-foot  strip  off  lot  No. 
23,  making  29  feet  front,  in  block  14,  in  Wetherell's  addition  to  the 
town  of  Osage  City."  Wetherell  had  formerly  owned  said  property, 
and  had  sold  and  conveyed  the  same  by  deed  to  one  Beber,  upon 
certain  terms  and  conditions  in  said  deed  expressed  and  set  forth. 
Beber  sold  and  conveyed  the  land  to  a  party  who  conveyed  it  to 
O'Neil,  and  O'Neil  conveyed  it  to  Bridget  O'Brien.  Plaintiff  founded 
his  action  upon  a  breach  of  the  condition  expressed  in  his  deed  to 
Beber,  claiming  that  such  breach  worked  a  forfeiture  of  the  title  and 
estate  conditionally  conveyed.  The  defendants,  under  a  general  de- 
nial, claimed — Firsts  that  Wetherell  never  had  any  title;  and,  second, 
that  the  condition  did  not  run  with  the  land,  and  that  they  held  the 
absolute  title  in  fee-simple.  Second  trial  at  the  January  term,  1874. 
Yerdiot  and  judgment  for  plaintiff. 

Sm  M.  Berry ^  for  plaintiffs  in  error. 

James  Rogers,  for  defendant  in  error* 

^This  case  referred  to,  Mooney  v.  Olsen,  81  Kan*  S97;  Atchison,  T.  A  B.  F.  R. 
Co.  V.  Bookwood,  25  Kan.  SOd. 
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*618    ^Valbntinb,  J.     This  was  an  action  of  ejectment,  brought 
by  Wetberell  against  Bridget  O'Brien,  Michael  O'Brien,  and 
Michael  O'Neil,  to  eject  the  defendants  from  a  certain  lot  or  parcel 
of  land  in  Wethereirs  addition  to  the  town  of  Osage  City.      The 
theory  upon  which  the  plaintiff  expects  to  recover  is,  as  we  would  in- 
fer from  the  record  and  briefs  of  counsel,  as  follows :     The  plaintiff 
at  one  time   owned  the  property  in  dispute.     He  transferred  the 
property  by  deed  to  one  Theodore  L.  Beber,  upon  the  expressed  con- 
dition that  no  intoxicating  liquors  should  ever  be  sold  on  the  prem- 
ises, and  that  if  Beber,  bis  heirs  or  assigns,  should  ever  violate  this 
condition,  the  property  should  be  forfeited  back  to  the  plaintiff.      The 
defendants  hold  their  entire  title  and  possession  (there  being  two  in- 
termediate conveyances,  however)  solely  under  Beber.     The  defend- 
ants kept  a  liquor  saloon  on  said  premises,  and  sold  intoxicating 
liquors  thereon.     The  defendants  expect  to  defeat  the  plaintiff's  ac- 
tion  upon   the   following  grounds,  to* wit:    Firsts  Wetberell    never 
owned  the  property  in  dispute ;  second,  the  language  used  in  the  deed 
from  Wetberell  to  Beber,  which  the  plaintiff  supposes  created  an 
estate  merely  upon  condition,  did  in  fact  create  an  estate  absolute, 
with  merely  a  personal  covenant  on  the  part  of  Beber,  not  running 
with  the   land,  that  no  intoxicating  liquors  should  be  sold  on  the 
premises;  and  therefore,  as  it  is  not  claimed  that  Beber  himself  ever 
violated  said  covenant,  no  action  of  any  kind  has  ever  accrued  against 
either  Beber,  or  these  defendants;  or  any  one  else ;  fourth,  these  de- 
fendants do  not  derive  their  title  or  possession  from  Beber. 

The  findings  of  the  jury  were  general,  and  both  the  findings  of  the 
jury  and  the  judgment  of  the  district  court  were  in  favor  of  the  plain- 
tiff, and  against  the  defendants;  and  hence  we  must  assume  that 
upon  the  evidence  introduced  all  the  material  facta  in  the  case  were 
rightfully  found  against  the  defendants,  and  in  favor  of  the 
*619  plaintiff,  unless  there  was  substantially  an  entire  *lack  of  evi- 
dence on  some  material  fact  necessary  to  be  proved  by  the 
plaintiff  in  order  to  enable  him  to  recover.  This  proposition  follows 
as  a  necessary  result  from  the  numerous  decisions  upon  similar  ques- 
tions promulgated  by  this  court. 

The  record  in  this  case  apparently  shows  that  the  title  to  the  prop- 
erty in  controversy  originally  passed  from  the  United  States  to  John 
McManus;  from  John  MoManus  to  Seyfert,  McManus  &  Co.;  from 
Seyfert,  McManus  &  Go.  to  John  M.  Wetberell;  from  Wetberell  to 
Theodore  L.  Reber;  from  Beber  to  John  Brinkley;  from  Brinkley  to 
Michael  O'Neil ;  and  from  O'Neil  to  Bridget  0*Brien;  and  that  Bridget 
O'Brien  and  Michael  O'Brien  are  husband  and  wife,  now  in  possession 
of  the  property,  claiming  it  as  their  own,  and  selling  intoxicating 
liquors  thereon.  The  defendants  expect  to  defeat  the  action  of  the 
plaintiff  on  the  ground  that  the  deed  from  Seyfert,  McManus  &  Co* 
to  Wetberell  shows  upon  its  face  that  Seyfert,  MoManos  &  Go.  had 
no'power  to  buy,  sell,  or  hold  real  estate  in  Kansas.     That  portion  of 
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the  deed  which  the  defendants  rely  on  as  showinp^  said  fact  reads  as 
follows:     ''This  deed,  made  the  fifteenth  day  of  January,  1869,  be- 
tween the  corporation  of  Seyfert,  McManus  &  Co.,  of  the  city  of  Read- 
ing, county  of  Berks,  and  state  of  Pennsylvania,  of  the  first  part,  and 
John  M.  Wetherell,  of  the  city  of  Philadelphia  and  state  of  Pennsyl- 
vania, of  the  second  part,  witnesseth  :     Whereas,  by  an  act  of  the  gen- 
eral assembly  of  the  commonwealth  of  Pennsylvania,  approved  the 
seventh  of  April,  1862,  the  parties  doing  business  at  the  Beading  Iron- 
works, in  th*e  county  of  Berks  aforesaid,  were  created  a  body  corpo- 
rate under  the  name,  style,  and  title  of  Seyfert,  McManus  &  Go. ;  and 
whereas,  by  a  supplement  to  said  act,  approved  the  twenty-eighth  of 
February^  1865,  it  is  provided  that,  in  addition  to  the  powers  now 
possessed  by  Seyfert,  McManus  &  Co.,  the  said  corporation  shall  be 
capable  of  purchasing,  holding,  leading,  and  improving  lands  in  any 
of  the  states  or  territories  of  the  United  States  other  than  Pennsyl- 
vania, and  to  obtain  therefrom  any  and  all  minerals,  and  other  val- 
uable substances,  whether  by  working  or  mining,  leasing  or  disposing 
of  privileges  to  work  or  mine  such  lands,  or  any  part  thereof,  and  to 
erect  houses  or  other  buildings,  machinery,  or  works  thereon, 
*620     *and  to  use,  lease,  or  work  the  same,  and  to  dispose  of  all 
such  lands,  mines,  works,  and  the  products  thereof,  by  lease, 
mortgage,  or  sale,  in  such  manner  as  they  may  deem  proper;  and 
whereas,  the  said  corporation  of  Seyfert,  McManus  &  Go.  are  the 
owners  in  fee-simple  of  certain  lands  in  the  state  of  Kansas,  under 
letters  patent  granted  by  the  United  States  of  America,  to-wit,"  etc. 
This  deed  was  executed  on  the  part  of  Seyfert,  McManus  &  Go.  by 
John  McManus,  president  of  the  company,  and  John  Schroeder,  sec- 
retary.    Now,  if  this  John  McManus  is  the  same  John  McManus  who 
purchased  the  property  from  the  government,  we  suppose  the  title  to 
the  property  passed  from  John  McManus  to  John  M.  Wetherell, 
whether  it  passed  intermediately  through  Seyfert,  McManus  &  Co., 
or  directly  from  John  McManus  by  virtue  of  the  deed  he  exeputed  for 
Seyfert,  McManus  &  Co.  to  Wetherell.     But  said  deed  really  shows 
that  Seyfert,  McManus  &  Go.  were  a  corporation  actually  "doing  busi- 
ness at  the  Reading  Iron-works,  in  the  county  of  BerkB,"  in  the  state 
of  Pennsylvania,  and  tends  more  strongly  to  show  that  such  corpora- 
tion had  power  to  buy,  hold,  and,  if  necessary,  sell  real  estate  in 
Kansas,  than  otherwise.     That  a  corporation  may  be  created  in  one 
state  with  power  to  buy,  hold,  and  sell  real  estate  in  another  state, 
we  suppose  will  not  be  questioned.     Hunt  v.  Kansas  &  M.  B.  Go.,  11 
Kan.  *484,  *485;  State  v.  Boston,  etc.,  Co.,  25  Vt.  433, 443 ;  Whitman 
Min.  Co.  v.  Baker,  8  Nev.  386;  Lumbard  v.  Aldrich,  8  N.  H.  31;  Sil- 
ver Lake  Bank  v.  North,  4  Johns.  Ch.  370;  Ang.  &  A.  Corp.  §§  161, 
163.     But  it  may  be  claimed  that  this  particular  corporation  had  no 
such  power.     Such  power  was  certainly  attempted  to  be  given  to  said 
corporation  in  express  terms.     Then  why  did  it  not  possess  such 
power?    Simply,  as  is  claimed,  because  it  could  not  exercise  such 
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power  in  Pennsylvania,  the  state  where  it  was  created.  Bat  it  is  not 
shown  definitely  what  powers  it  could  exercise. in  Pennsylvania.  It 
is  trae,  the  amendment  to  its  charter  did  not  give  it  authority  to  ex- 
ercise any  such  power  in  Pennsylvania,  but  its  original  charter  may 

have  done  so.  But  even  if  its  original  charter  did  not  give 
*621     *it  authority  to  exercise  any  such  power  in  Pennsylvania,  still 

that  would  not  necessarily  prevent  it  from  exercising  such 
power  in  another  state,  it  being  expressly  authorized  so  to  do.  A 
corporation  is  not  always  and  necessarily  confined  to  th^e  exercise  of 
only  such  powers  in  other  states  which  it  could  properly  exercise  in  its 
own  state.  Land-grant  By.  Co.  v.  County  of  CoSey,  6  Ean.  254,  and 
authorities  above  cited.  The  Land-grant  Bailway  &  Trust  Company, 
mentioned  in  6  Ean.  *245  et  seq.,  was  no  corporation.  It  had  no 
home,  no  domicile,  no  place  of  doing  business,  no  office,  no  legal  ex- 
istence anywhere;  and  hence,  whatever  may  be  anywhere  said  of  that 
supposed  corporation  may  not  have  any  application  whatever  to  the 
corporation  of  Seyfert,  McManus  &  Co. 

But  suppose  said  corporation  transcended  its  powers  when  it  pur- 
chased, held,  and  sold  real  estate  in  Kansas,  has  any  person  or  au- 
thority, except  the  state,  any  right  to  complain,  or  even  to  question 
the  validity  of  the  transaction  ?  Goundie  v.  Northampton  Water  Co., 
7  Pa.  St.  233.  But,  above  all  others,  have  the  defendants  any  right 
to  complain  or  to  question  the  validity  of  said  transaction  ?  They 
hold  their  entire  title  to  the  property,  and  the  possession  thereof,  from 
and  under  the  plaintiff.  They  have  not  the  least  shadow  of  title,  except 
such  as  they  have  derived  from  the  plaintiff.  This  is  evidently  true 
from  the  evidence  in  the  case,  whether  Beber  ever  conveyed  his  title 
to  the  property  by  deed  to  Brinkley  or  not.  The  deeds  from  Brinkley 
to  O'Neil,  and  from  0*Neil  to  Mrs.  O'Brien,  show  it,  (see  3  Washb. 
Real  Prop.  c.  2,  §  6,  pars.  24,  26,  and  cases  there  cited;)  and  other 
evidence  tends  to  show  it;  and  there  is  not  a  particle  of  evidence  that 
tends  to  show  the  contrary.  And  therefore,  assuming  that  the  deed 
from  the  plaintiff  to  Beber  is  in  terms  just  such  a  deed  as  the  plain- 
tiff claims  that  it  is,  we  think  that  the  defendants  are  estopped  from 
denying  the  plaintiff's  title.    That  is,  where  the  defendants  hold  their 

entire  title  and  possession  to  certain  land  from  and  under  the 
*622     plaintiff,  and  hold  the  same  under  the  express  condition  that 

no  intoxicating  liquors  shall  ever  be  sold  upon  the  premises, 
and  are  to  forfeit  the  premises  back  to  the  plaintiff  whenever  such 
condition  shall  be  broken,  the  defendants  are  estopped,  when  sued  by 
the  plaintiff  for  the  recovery  of  the  premises  on  the  ground  of  sach 
forfeiture,  from  denying  that  the  title  conveyed  to  them  or  to  their 
grantors  by  the  plaintiff  was,  when  so  conveyed,  a  good  title.  Upon 
this  principle  alone  the  question  now  under  consideration  may  be  de- 
cided against  the  defendants.  While  a  grantee^  or  one  claiming  un- 
der him,  may  in  many  cases  dispute  the  title  attempted  to  be  con- 
veyed by  the  grantor,  yet  the  principle  contained  in  the  proposition 
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jnst  enQnoiatod,  we  thxnk»  has  never  been  qnesiioned ;  and  many  an* 
thoritieB  go  much  further  in  asserting  that  the  grantee,  or  one  in 
privity  with  him,  cannot  dispute  the  grantor's  title.     Bigelow,  Estop. 
414;  Williams  v.  Cash,  27  Ga.  607,  512;  Woolfolk  v.  Ashby,  2  Mete, 
(Ky.)  288;  Pitch  v.  Baldwin,  17  Johns.  161 ;  Jackson  v.  Hotchkiss, 
6  C!ow.  401 ;  Root  v.  Crock,  7  Pa.  St.  378;  Wedge  v.  Moore,  6  Cush. 
8;    Hodges  v.  Eddy,  88  Vt.  328,  348,  349;  Ward  y.  Mcintosh,  12 
Ohio  St.  381.     We  might  here  say  that  the  deeds  from  Brinkley  to 
O'Neil,  and  from  O'Neil  to  Mrs.  O'Brien,  conveyed  the  premises  "with 
all  the  restrictions  and  reservations  in  regard  to  the  sale  of  intoxi- 
cating liquors  contained  in  the  original  deed  from  John  M.  Wetherell 
and  wife  to  Theodore  L.  Beber  and  wife."     This  quotation  is  copied 
from  the  last-mentioned  deed,  and  the  deed  from  Brinkley  to  O'Neil 
contains  a  clause  of  the  same  purport,  and  couched  in  nearly  the  ex- 
act language.     We  might  also  say,  before  passing  to  the  next  ques- 
tion, that  in  this  state  the  party  in  ejectment  having  the  better  title 
may  always  recover,  whatever  that  title  may  be,  legal  or  equitable. 
It  is  true,  a  plaintiff  must  recover  upon  the  strength  of  his  own  title ; 
*  bat  if  his  title  is  bettet  than  that  of  his  adversary,  he  may  recover, 
however  weak  his  title  may  be.     A  mere  prior  possession,  with  claim 
of  ownership,  would  probably  be  sufficient  to  enable  the  plaintiff  to 
recover  as  against  a  party  who  had  no  right  to  the  premises. 
•698     Now,  *apply  this  doctrine  to  the  present  case.     Wetherell,  the 
plaintiff,  once  had  possession,  with  a  claim  of  ownership.    The 
defendants  either  hold  under  him,  or  else  have  no  right  to  the  prem- 
ises at  alL    They  have  violated  the  conditions  upon  which  Wetherell 
parted  with  the  possession  of  the  premises.     Now,  should  they  be  al- 
lowed to  question  his  original  ownership  of  the  property  ? 

The  next  question  is  whether  the  deed  from  the  plaintiff  to  Reber 
created  merely  an  estate  upon  condition,  or  created  an  absolute  es- 
tate, with  merely  a  persotial  covenant  on  the  part  of  Beber,  not  run- 
ning with  the  land,  that  no  intoxicating  liquors  should  ever  be  sold 
on  the  premises.     The  deed  reads  as  follows ; 

"This  indenture,  made  this  seventh  day  of  August,  A.  D.  1870,  by 
and  between  John  M.  Wetherell  and  Mary  8.,  his  wife,  of  the  city  of 
Philadelphia,  in  the  state  of  Pennsylvania,  parties  of  the  first  part,' 
and  Theodore  L.  Beber,  of  the  county  of  Osage,  in  the  state  of  Kan- 
sas, party  of  the  second  part,  witnesseth  that  the  said  parties  of  the 
first  part,  for  and  in  consideration  of  the  sum  of  twenty  dollars  to 
said  first  parties  in  hand  paid  by  said  second  party,  the  receipt 
whereof  is  hereby  acknowledged,  and  for  the  further  consideration 
that  the  said  second  party,  and  his  heirs  and  assigns,  forever,  shall 
and  will  well  and  faithfully  observe,  keep,  and  perform  the  following 
eonditions  and  covenant;  to- wit,  and  it  is  expressly  agreed  and  cove- 
nanted that  the  said  party  of  the  second  part,  his  heirs  and  assigns, 
forever,  shall  never  bargain,  sell,  barter,  trade,  or  exchange  any 
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whisky,  brandy,  wines,  or  other  iatoxioating  liquors,  (beer  excepted,) 
at  or  upon  the  premises  hereinafter  described  and  hereby  conveyed, 
or  any  part  thereof,  or  in  any  house  or  building  that  may  be  erected 
thereon;  nor  shall  said  second  party,  or  his  heirs  and  assigns,  ever  at 
any  time  suffer,  allow,  or  permit  any  other  person  or  persons  so  to  do, 
— doth  by  these  presents  grant,  bargain,  sell,  remise,  release,  alien, 
convey,  and  confirm  unto  the  sai4  party  of  the  second  part,  and  to  his 
heirs  and  assigns,  forever,  all  the  following  described  tracts,  pieces, 
and  parcels  of  land  lying  and  being  situate  in  Wethereirs  addition  to 
the  town  of  Osage  City,  in  the  county  of  Osage,  in  the  state  of  Kansas, 

to-wit,  lots  numbered  23  and  24,  in  block  numbered  14,  and 
*624     *lot  number  81,  in  block  numbered  13,  together  with  all  and 

singular  the  hereditaments  and  appurtenances  thereto  belong* 
ing,  or  in  anywise  appertaining,  to  have  and  to  hold  the  same,  and 
every  part  thereof,  unto  the  said  party  of  the  second  part,  and  his 
heirs  and  assigns,  forever;  subject,  however,  and  upon  the  express 
condition,  that  the  said  party  of  the  second  part,  and  his  heirs  and 
assigns  forever,  shall  and  will  w^l  and  faithfully  perform  the  cove- 
nants and  conditions  hereinbefore  named.  And  the  said  John  M. 
Wetherell  and  Mary  S.,  his  wife,  for  themselves  and  their  heirs, 
executors,  administrators,  and  assigns,  do  hereby  covenant,  and  agree 
to  and  with  the  said  party  of  the  second  part,  and  his  heirs  and 
assigns,  that  the  said  parties  of  the  first  part,  and  their  successors, 
will  warrant  and  forever  defend  the  said  lands  and  appurtenances, 
and  every  part  thereof,  unto  the  said  second  party,  and  to  his  heirs 
and  assigns  forever,  against  the  said  parties  of  the  first  part,  and. 
their  successors,  and  against  all  and  every  person  or  persons  whom- 
soever, lawfully  claiming  or  to  claim  the  same,  subject,  however,  and 
upon  the  express  condition,  that  said  party  of  the  second  part,  and 
his  heirs  and  assigns,  shall  and  will  well  and  faithfully  keep  and  per- 
form the  conditions,  covenants,  and  agreements  hereinbefore  named. 
And  it  is  one  of  the  conditions,  and  a  part  of  the  consideration,  for 
the  sale  and  conveyance  of  the  lands  hereinbefore  described,  forever, 
that  if  said  second  party,  or  his  heirs  or  assigns,  or  any  person  or 
persons,  by  or  with  the  knowledge,  consent,  or  permission  of  said 
second  party,  or  his  heirs  or  assigns,  shall  at  any  time  fail,  neglect, 
or  refuse  to  faithfully  and  fully  keep,  perform,  and  observe  the  con- 
ditions and  covenants  aforesaid,  or  any  of  them,  such  failure,  neglect, 
or  refusal  shall  be  taken  and  held  to  be  a  breach  of  the  covenant  and 
condition  of  this  conveyance;  and  any  such  breach  of  any  of  the  con- 
ditions, covenants,  and  agreements  aforesaid  shall  work  a  forfeiture 
of  the  lands  hereinbefore  described  to  the  whole  and  every  part 
thereof,  together  with  all  the  appurtenances  thereto  belonging,  or  in 
anywise  appertaining,  and  the  same,  the  whole,  and  every  part 
thereof,  shall  immediately  revert  to  and  become  the  property  of  the 
said  parties  of  the  first  part,  and  their  successors  and  assigns,  forever, 
as  fully  and  completely  as  if  this  conveyance  had  never  been  made. 
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*^Id  testimony  whereof  the  said  John  M.  Wetherell  and  Mary  S., 

his  wife,  by  John  F.  Dodds,  their  attorney  in  fact,  have  caased 

6S5    this  conveyance  to  be  made,  and  set  their  hands  *and  seals 

to  the  same«  in  the  said  county  of  Osage»  on  the  seventh  day 


of  AagQsty  1870.  John  M.  Wetherell. 

"Mary  S.  Wetherell. 


Seal.] 

Seal.] 


**By  John  P.  Dodds,  their  Attorney  in  Fact.**  [Seal.] 

The  foregoing  deed  seems  plain  to  as  beyond  all  question.  There 
can  be  no  doubt  as  to  what  was  intended  by  the  parties  thereto;  and 
while  the  language  thereof  clearly  shows  that  it  was  intended  by  the 
parties  that  Beber  should  be  bound  by  a  personal  covenant  never  to 
sell,  or  permit  to  be  sold,  any  intoxicating  liquors  on  the  premises, 
yet  it  still  more  clearly  shows  that  it  was  further  intended  by  the  par- 
ties that  the  estate  in  the  premises  should  be  conveyed  merely  upon 
the  condition  that  neither  Beber,  nor  any  one  holding  under  him, 
should  ever  do  any  act  prohibited  by  said  covenant.  The  deed  ex- 
pressly says  that  the  conveyance  is  upon  condition.  The  condition 
is  expressly  made  to  reach  not  only  Beber,  but  his  heirs  and  assigns. 
The  deed  expressly  says  that  if  this  condition  shall  ever  be  broken 
by  the  grantee,  or  his  heirs  or  assigns,  the  premises  shall  be  forfeited 
back  to  the  grantor,  his  heirs  or  assigns.  And  of  this  condition  the 
defendants  had  ample  notice,  as  the  recitals  in  their  own  deeds  most 
clearly  show.  The  estate  conveyed  was  clearly  an  estate  upon  con- 
dition subsequent,  and  the  condition,  until  broken,  runs  with  the 
land,  beyond  all  doubt.  We  do  not  in  thi^  case  intend  to  decide 
whether  a  covenant,  personal  or  otherwise,  could  be  created  on  the 
part  of  Beber,  the  grantee,  by  a  deed  which  he  never  signed,  (3  Washb. 
Beal  Prop.  c.  4,  §  2,  pars.  48,  49;)  nor  do  we  intend  to  decide 
whether  the  assigns  of  Wetherell,  the  grantor,  could  take  any  advan- 
tage of  the  breach  of  any  condition  contained  in  such  a  deed,  (1  Washb. 
Beal  Prop.  c.  14,  par.  14,}  for  these  questions  are  not  in  this  case. 
What  we  do  decide  is  that,  by  the  language  contained  in  the  said  deed 
from  Wetherell  to  Beber,  a  valid  condition  subsequent  was  created, 

upon  the  continued  observance  of  which  by  the  grantee,  and 
*626    his  heirs  and  assigns,  the  estate  conveyed  to  *them  depended; 

and  that  whenever  either  of  them  committed  a  breach  of  said 
condition  the  grantor  was  at  liberty  to  claim  a  forfeiture  of  the  estate 
from  them  to  himself.  And  as  ample  authority- for  this  decision,  we 
would  refer  to  the  case  of  Plumb  v.  Tubbs,  41  N.  Y.  442.  The  case 
of  Harsha  v.  Beid,  45  N.  Y.  417,  relied  on  by  the  plaintiflFs  in  error, 
has  no  application  whatever  to  the  case  now  under  consideration. 
That  was  a  case  where  a  person  already  the  owner  of  a  certain  piece 
of  land  covenanted  with  another  person  for  a  money  consideration 
that  he  would  not  erect  a  grist-mill  on  the  land;  and  the  covenant 
in  that  case  had  no  connection  with  the  sale  or  conveyance  of  that 
land,  or  of  any  other  land,  upon  condition  or  otherwise.     In  the  Ian- 
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guage  of  the  court  deciding  the  oaae,  *'the  covenantees  did  not  derive 
title  from  the  coventors,  bat  the  covenant  was  an  independent  and 
personal  contract,  made  upon  and  for  a  money  consideration  in  no 
way  connected  with  the  title." 

These  are  the  only  questions  necessary  to  be  considered  in  detail. 
Bridget  O'Brien  was  the  principal  defendant  in  the  case,  and  the 
question  asked  her  by  the  plaintiff  on  the  trial  was  undoubtedly  for 
the  purpose  of  showing  that  her  husband  sold  the  liquors  which  he 
did  sell  with  her  knowledge  and  consent,  and  the  question  was  there- 
fore competent  under  the  language  of  the  deed*  The  admission  of 
the  testimony  of  the  witness  Curtis  was  not  sufficiently  erroneous 
and  material,  if  erroneous  at  all,  so  as  to  require  a  reversal  of  the 
judgment  of  the  court  below.  The  sale  of  the  liquors  in  this  case,  as 
in  most  cases,  had  to  be  proved  principally  by  circumstantial  evi- 
dence; and  therefore  the  plaintiff  proved  the  following  circumstances 
by  Curtis,  to-wit,  that  the  word  "Saloon"  was  over  the  awning  of  the 
building  where  it  is  claimed  the  liquors  were  sold,  and  that  the  wit- 
ness frequently  saw  persons  go  into  the  building  apparently  sober 
and  come  out  drunk,  and  that  this  led  him  to  believe  that  intoxicat- 
ing  liquors  were  sold  there.  If  this  evidence  were  wholly  thrown  out, 
there  would  still  be  ample  evidence  to  sustain  the  verdict  of  the  jury. 

The  judgment  of  the  court  below  is  affirmed. 

(All  the  justices  concurring.) 


*637    ^GoMMissioNEBS  OF  Brown  Co.  v.  William  B.  Barnbtt. 

January  Term,  1875. 

County  Commissioners:  Power  to  Bent  Buildings  for  County  Far- 
poses.  The  commissioners  of  a  county  are  empowered,  in  case  the 
county  does  not  own  buildings  reasonably  suited  or  adequate  therefor, 
to  rent  any  requisite  number  of  rooms  for  county  offices,  and  to  bind  the 
county  by  a  contract  therefor;  and  under  all  ordinary  circumstances  the 
judgment  of  the  commissioners  is  oondusive  as  to  the  unfitness  or  in- 
sufficiency of  the  buildings  owned  by  the  county. 

Error  from  Brown  district  court. 

Action  by  Barnett  to  recover  $50  for  rent  of  room  for  county  treas- 
urer's office.  In  December,  1872,  a  written  lease  or  contract  was  en- 
tered into  by  Bamett  and  the  then  board  of  county  commissioners, 
whereby  the  county  board  rented  from  Barnett  a  room  for  one  year, 
to  be  used  by  the  county  treasurer.  It  was  so  used,  and  the  rent 
paid  up  to  December  31,  1873.  The  county  board  did  not  surrender 
possession,  but  permitted  the  treasurer  to  occupy  said  room  for  his 
office.  April  1,  1874,  Barnett  presented  his  bill  for  the  three  months' 
rent  due  that  day,  and,  payment  being  refused  by  the  commissioners 
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then  in  office,  this  suit  was  brongbt.  Trial  in  the  district  conrt,  on 
appeal,  at  the  October  term,  1874.  Verdict  and  judgment  for  plain- 
tiff. 

Nathan  Price  and  E.  Bierer,  for  plaintiffs  in  error. 

C  W.  Johfidon,  for  defendant  in  error. 

Bbbweb,  J.    As  the  record  stands  in  this  case,  there  is  scarcely 
any  question  which  has  not  already  been  decided  by  this  court.    The 
action  was  on  an  account  for  rent,  brought  first  before  a  justice  of  the 
peace,  and  taken  on  appeal  to  the  district  court.     No  question  is 
made  as  to  the  sufficiency  of  the  bill  of  particulars.     There  is  noth- 
ing in  the  record  to  show  that  all  the  testimony  has  been  pre- 
*628     served.     Indeed,  it  *is  evident  from  instructions  asked  that  it 
has  not  been.     Of  course,  then,  we  must  presume  that  it  was 
Bofficient  to  sustain  the  verdict.     Some  instructions  were  asked'  by  de- 
fendant, (plaintiff  in  error,)  which  were  refused,  but  the  record  fails 
to  show  that  all  the  instructions  which  were  given  have  been  pre- 
served, and,  as  often  said,  the  instructions  refused  may  have  been  so 
refused  because  already  once  substantially  given. 

A  single  matter  may,  however,  properly  be  noticed.    The  rent 
claimed  was  for  rooms  rented  for  county  offices.     It  is  admitted  that 
there  was,  at  the  time,  belonging  to  the  county,  a  court-house;  and, 
snch  being  the  case,  it  is  contended  that  the  commissioners  had  no 
power  to  rent  other  offices,  or  bind  the  county  by  a  contract  therefor. 
By  the  third  clause  of  section  16  of  the  act  concerning  counties  and 
eoanty  officers  the  commissioners  are  empowered  ''to  purchase  sites 
for,-  and  to  build  and  keep  in  repair,  county  buildings,  and  cause  the 
same  to  be  insured  in  the  name  of  the  county  treasurer  for  the  benefit 
of  the  county,  and,  in  case  there  are  no  county  buildings,  to  provide 
suitable  rooms  for  county  purposes."     Now,  the  contention  of  counsel 
is,  upon  the  maxim,  expressio  unim,  exclusio  alterius,  and  upon  the 
rule  that  the  grant  of  a  specific  power  upon  certain  conditions  is,  by 
implication,  a  denial  of  that  power  except  upon  those  conditions,  that, 
as  the  power  is  in  terms  granted  to  provide  rooms  for  offices  in  case 
there  are  no  county  buildings,  it  is  not  granted  and  does  not  exist  in  case 
there  are  such  buildings.     It  does  not  appear  what  kind  of  a  court- 
house the  county  had, — whether  adequate  to  the  needs  of  the  various 
county  offices  or  not;  and  to  sustain  the  claim  of  coonsel  would  deny 
to  the  commissioners  the  power  to  provide  rooms  for  county  offices, 
and  facilities  for  the  transaction  of  county  business,  whenever  the 
county  chanced  to  possess  a  court-house,  however  unsuitable  for  oc- 
cupation, or  inadequate  to  the  wants  of  the  public.     So  strict  a  con- 
struction would  simply  illustrate  the  saying  that  the  letter  killeth, 
while  the  spirit  maketh  alive.     We  do  not  think  the  language 
*639    quoted  sustains  the  claim  of  counsel.     It  justifies  *and  should 
receive  a  more  liberal  construction.     The  commissioners  are 
the  general  guardians  and  agents  of  the  county,  and  have  the  gen- 
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eral  management  of  its  ajffairs;  and  the  quoted  clause  empowers 
them,  if  the  county  has  no  buildings  reasonably  suited  or  adequate 
therefor,  to  rent  any  requisite  number  of  rooms  for  county  offices; 
and,  under  all  ordinary  circumstances,  the  judgment  of  the  commis- 
sioners is  conclusive  as  to  the  unfitness  or  insufficiency  of  the  boild- 
ings  owned  by  the  county. 

The  judgment  of  the  district  court  will  be  affirmed. 

It  is  understood  that  the  case  of  same  plaintiff  against  Barnett, 
Morrill  «&  Go.  is  similar  to  this,  and  must  be  decided  in  the  same  way. 

(All  the  justices  concurring.) 


"  Statb  of  Kansas  v.  Walter  Shithbbs  and  another. 

January  Term,  1675. 

County  Heoords :  Not  to  be  Bemoved  to  Another  County  to  be  Used 
as  Evidence.  The  district  court  hiis  no  power  to  require  that  the  books 
and  records  of  the  county  treasurer  and  county  clerk  of  one  county  shall 
be  removed  fifty  miles  from  the  place  where  they  are  usually  kept,  into 
another  county,  so  that  they  may  be  used  as  evidence  in  a  criminal  ac- 
tion pending  in  such  other  county.  Copies  may  be  used  where  the  orig- 
inal cannot  be  procured.^ 

Appeal  from  Lyon  district  court. 

Motion  for  an  attachment  for  an  alleged  contempt.  In  a  criminal 
action  against  one  A.  F.  Nicholas,  Walter  Smithers,  as  county  treas- 
urer, and  S.  N.  Fancher,  as  county  clerk,  of  Greenwood  county,  were 
duly  subpoenaed  to  attend  the  Lyon  district  court,  "with  all  the  books 
and  records  of  their  respective  offices  that  in  any  manner  relate  to  the 
county  treasurer  of  said  county  for  the  years  1868  to  1874," 
^630  *to  testify  as  witnesses  on  the  part  of  the  state  in  said  case  of 
**The  State  v.  Nicholas."  The  papers  on  appeal  to  this  court 
were  filed  March  16, 1875,  during  the  January  term. 

W,  C.  Huffman^  Co.  Atty.,  and  Rxiggles  dt  Sterry,  for  the  State,  in 
support  of  the  motion. 

Oillett  dt  Forde,  for  Smithers  and  Fancher,  contra. 

Valentinb,  J.  A  criminal  action  brought  and  pending  in  Green- 
wood county  was  removed,  by  change  of  venae,  to  Lyon  county.  A 
suhpogna  duices  tecum  was  then  issued,  and  served  upon  the  defend- 
ants in  this  case,  Walter  Smithers,  treasurer  of  Qreenwood  county, 
and  S.  N.  Fancher,  county  clerk  of  said  Greenwood  county,  com- 
manding them  to  appear  and  produce  the  books  and  records  of  their 

^See  Daseler;  Comp.  Laws  1885,  §  4108. 
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respective  offices  at  the  March  term,  1875|  of  the  district  court  of 
said  Lyon  coanty,  for  the  purpose  that  said  books  and  paperd  mig^t 
be  used  as  evidence  in  said  criminal  action.  Smithers  and  Fancher 
failed  to  respond  to  said  subpoena.  A  rule  was  then  issued  by  the 
district  court  of  Lyon  county,  requiring  them  to  appear  and  show 
cause  wby  an  attachment  should  not  be  issued  against  them  as  for 
a  contempt  of  the  court.  They  appeared  and  showed  that  they  were 
respectively  county  treasuVer  and  county  clerk  of  Greenwood  county, 
as  aforesaid  ;'that  they  held  their  oJQSces  at  Eureka,  the  county-seat 
of  said  Greenwood  county;  and  that  Eureka  is  about  fifty  miles  from 
Emporia,  the  county-seat  of  Lyon  county,  where  the  district  court 
was  held.  The  court,  on  this  showing,  discharged  the  rule,  and  re- 
fused to  issue  any  attachment  against  these  defendants,  and  the  state 
BOW  appeals  to  this  court. 

The  only  question  that  we  are  asked  to  decide  is  whether  the  dis- 
trict court  had  the  power  to  require  said  officers  to  remove  their 
books  and  papers  from  Eureka,  Greenwood  county,  to  Emporia, 
*631  Lyon  county.  Perhaps,  more  properly  speaking,  the  *ques- 
tion  is  whether  the  district  court  committed  such  an  error  by 
refusing  to  grant  said  attachment  as  will  call  for  the  judicial  inter- 
position of  this  court  to  reverse  the  rulino[B  of  the  district  court. 
And  involved  in  this  question  are  the  questions  whether  the  district 
court  has  any  discretion  in  dispensing  with  this  kind  of  evidence, 
and  in  waiving  the  issue  of  attachments  in  this  kind  of  cases,  or 
whether  the  court  must,  in  all  cases  where  such'  evidence  appears  to 
be  relevant  and  material,  require  the  production  of  the  same,  if  asked 
to  do  so  by  a  party,  and  grant  an  attachment  against  any  officer  who 
may  fail  to  respond  readily  to  the  process  of  the  court. 

But,  passing  over  all  other  questions,  had  the  court  the  power  to 
require  the  production  of  said  evidence?  We  hardly  think  it  had. 
In  the  first  place,  ample  provision  has  been  made  in  this  state  for 
the  use  of  copies  of  all  public  records  and  documents  where  the  orig- 
inals themselves  might  be  used,  and  hence  there  is  no  great  or  over- 
whelming necessity  for  obtaining  the  originals.  But,  independent  of 
this,  we  think  the  statutes  show  affirmatively  that  it  was  not  intended 
that  the  public  records  and  documents  should  ever  be  removed  to  any 
great  distance  from  the  place  where  they  are  required  to  be  usually 
kept.  Section  172  of  the  act  concerning  counties  and  county  officers 
provides  that  all  county  officers  must  hold  their  offices  at  the  county- 
seat;  that  they  must  keep  their  offices  open  every  day,  except  Sun- 
day; that  "all  books  and  papers  required  to  be  in  their  offices  shall 
be  open  for  the  examination  of  any  person ;  and,  if  any  of  said  offi- 
cers shall  neglect  to  comply  with  the  provisions  of  this  section,  he 
shall  forfeit  for  each  day  he  so  neglects  the^um  of  five  dollars."  Gen. 
St.  292,  §  172.  And  section  12  .of  an  act  amending  the  Code  of  Civil 
Procedure  provides  that  "no  public  officer  herein  named,  [and  county 
treasurers  and  county  clerks  are  named,]  or  other  custodians  of  pub- 
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lio^recordSy  shall  be  compelled  to  attend  any  conrt,  officer,  or  tribnna) 
sitting  more  than  one  mile  from  his  office,  with  any  record  or  records 
belonging  to  his  office,  or  in  his  custody  as  such  officer. "  Laws 
*632  1870,  p.  174,  §  12.  *And,  upon  general  principles,  it  would 
hardly  seem  consistent  with  public  policy  to  allow  the  pnblic 
records  to  be  hauled  about  from  place  to  place,  all  over  the  state,  at 
the  mere  whim  or  fancy  of  some  capricious  individual  who  might  sup- 
pose he  needed  them,  to  use  as  evidence  in  some  criminal  trial,  or 
even  on  some  preliminary  examination,  unimportant  in  itself,  but 
swelled  by  his  imagination,  to  prodigious  proportions. 

The  judgment  of  the  court  below  is  affirmed. 

(All  the  justices  concurring.) 
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CASES  IN  14  KANSAS 


14  ISJLm.  »,  JJLPnX  ▼.  MtJMFORB 

AdmiailstrAtors— Coiiipro]nls6.^Cited  In  ^tna  Life  Ins.  Co.  t.  Swayze,  30 
Kan.  118«  1  Pac.  36,  holding  that  an  administrator  cannot  compromise  a  claim 
without  the  probate  court'a  consent 

Sftaie— Sale  of  acsets.— Oited  in  Ekblad  t.  Hanson,  85  Kan.  541,  117  Pac. 
1028,  on  administrator's  duty  to  reduce  paper  assets  to  money. 

Executor's  powers.— Cited  in  note  in  78  Am.  St.  Rep.  192,  on  common -law 
powers  of  executor. 

14  KAK.  18,  STODDART  ▼.  VAITIANIKOHAM 

Preliminary  injnnotion.— Cited  in  Santa  Cruz  Fair  Bldg.  Ass'n  v.  Grant, 
104  Cal.  306,  87  Pac.  1084;  Akin  v.  Davis.  14  Kan.  143;  Conley  v.  Fleming,  14 
Kan.  381;  Olmstead  v.  Koestcr,  14  Kan.  403;  Johnson  v.  Board  of  Com'rs  of 
Wilson  County,  84  Kan.  670,  9  Pac.  384;  Mead  v.  A^iderson,  40  Kan.  203,  19 
Pac  708— holding  that  an  injunction  in  limine  is  not  a  matter  of  strict  right 

Issnes  in  oonnty  seat  election  contests.— Cited  in  State  y.  Stock,  38  Kan. 
154,  16  Pac.  106,  on  material  issue  in  county  seat  election  contests. 

14  KAK.  37,  KANSAS  PAC.  BY.  CO.  ▼.  POINTEB 

Necligenoe— Railroads.— Cited  in  Union  Pac.  B.  Co.  v.  Young,  19  Kan.  488, 
on  liability  of  a  railway  company  for  injury  to  a  brakeman;  Union  Pac.  R.  Co. 
▼.  Henry,  36  Kan.  505,  14  Pac.  1,  holding  that  instructions  on  negligence  were 
not  misleading;  Ilendryx  y.  Kansas  City,  Ft.  S.  &  Q.  It  Co.,  45  Kan.  877,  25 
Pac.  893,  holding  that  a  railway  company  owes  no  duty  to  a  trespasser  on  its 
train,  except  not  to  wantonly  injure  him;  Atchison,  T.  &  S.  F.»R.  Co.  y.  Hughes, 
55  Kan.  491,  40  Pac.  919,  holding  that  instructions  on  negligence  and  contributory 
ijegligence  in  an  action  against  a  railway  company  for  negligent  death  were  proper; 
Wheeler  v.  Oregon  R.  &  Nav.  Co.,  16  Idaho,  375,  102  Pac.  347,  holding  that  a 
railway  company  was  negligent  toward  a  child  killed  at  a  crossing;  Bunting  v. 
Central  Pac.  R.  Co.,  16  Ncv.  277,  on  engineer's  duty  to  avoid  collision. 

Cited  in  note  in  90  Am.  Dec.  66,  on  duty  and  liability  of  railroad  company  to- 
wards persons  other  than  lawfully  on  premises  without  contract  relations. 

Ta4  KJ^OTB»— 1 


14  KAN.)  NOTES  ON  KANSAS  KErOHTS 


Same  Jury  question^— Cited  in  Wheeler  y.  Oregon  R.  &  NaT.  Co.,  16  Idaho, 
375,  102  Pac.  347;  Kansas  Pac.  B.  Go.  y.  Richardson,  25  Kan.  391;  Wichita  & 
W.  R.  Co.  y.  Davis,  37  Kan.  743,  16  Pac.  78,  1  Am.  St.  Rep.  275;  Atchison,  T. 
&  S.  F.  R.  Go.  V.  Townsend,  39  Kan.  115,  17  Pac.  804;  Dewald  y.  Kaiisas  City, 
Ft.  S.  &  G.  R,  Co.,  44  Kan.  586,  24  Pac.  1101;  Atchison,  T.  &  S.  F.  R.  Co.  ▼- 
Calvert,  52  Kan.  547,  34  Pac.  976:  Roach  y.  St.  Joseph  &  I.  R.  Co.,  55  Elan. 
654,  41  Pac.  964;  Atchison,  T.  &  S.  F.  R.  Co.  v.  WiUey,  57  Kan,  764,  48  Pac. 
25;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Willey,  60  Kan.  819,  58  Pac.  472;  City  of 
Chanute  v.  Higgins,  65  Kan.  680,  70  I'nc.  638;  Metropolitan  6t  R.  Co.  v.  Han> 
son,  67  Kan.  256,  72  Pac.  773;  Atchison,  T.  &  S.  F.  R.  Go,  y.  Withers.  69  Kan. 
620,  77  Pac.  542.  78  Pac.  461;  Johnson  y.  Chicago,  R.  I.  &  P.  R.  Co.,  80  Kan. 
456,  103  Pac.  90;  Union  Pac  Ry.  Co.  y.  Buck,  3  Kan.  App.  671,. 44  Pac.  904; 
Union  Pac.  Ry.  Co.  v.  Lipprand,  5  Kan.  App.  484,  47  Pac.  625— on  point  as  to 
when  negligence  is  a  jury  question. 

Contributory  ]ieslice]ioe.^^ited  in  Union  Pac.  R.  Co.  v.  Adams,  33  Kan. 
427,  6  Pac.  529;  Patee  v.  Adams,  37  Kan.  133,  14  Pac.  505;  Atchison,  T.  &  S. 
F.  R.  Co.  y.  Cants,  38  Kan.  608,  17  Pac.  54,  5  Am.  St  Rep.  780;  Howard  v. 
Kansas  City,  Ft  S.  &  Q.  R.  Co.,  41  Kan.  403,  21  Pac.  267— holding  that  con- 
trlhutory  negligence  bars  recovery,  except  as  against  intentional  or  wanton  neg- 
ligence: Dewald  v.  Kansas  City,  Ft  S.  &  O.  R.  Co.,  44  Kan.  586,  24  Pac.  1101. 
holding  that  failure  of  a  pedestrian,  in  crossing  a  railroad  track,  to  look  or  listen 
for  approaching  cars  is  negligence,  barring  recovery  for  consequent  injury, 
though  no  signals  were  given. 

Same— OomparatlTe  nesUffence  doctrine*— <3ited  in  Kansas  Pac  R.  Co.  v. 
Richardson,  25  Kan.  391;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Morgan,  31  Kan«  77, 
1  Pac  298;  Missouri  Pac.  R,  Co.  v.  Walters,  78  Kan.  39,  96  Pac  346— holding 
that  the  doctrine  of  comparative  negligence  was  never  applied  in  Kansas;  Chi* 
cago,  R.  I.  &  Pac.  R.  Go.  v.  Lacy,  78  Kan.  622,  97  Pac  1025;  Butner  v.  Western 
Union  Telegraph  Co.,  2  Okl.  234,  37  Pac  1067— holding  that  negligence  means 
ordinary  negligence;  Edgerton  v.  O'Neil,  4  Kan.  App.  73,  46  Pac  206,  holding 
that  slight  contributory  negligence  doeb  not  bar  recovery  for  injury  caused,  by 
gross  negfigence. 

Same— AArmative  def ense.^Cited  in  Gibson  y.  City  of  Wyandotte,  20  Kan. 
156;  Central  Branch  U.  Pac.  R.  Co.  y.  Hotham,  22  Kan.  41;  Central  Branch 
U.  Pac.  R  Co.  v.  Walters,  24  Kan.  504;  Kansas  City,  L.  &  S.  R.  Co.  y.  PhllUbert 
25  Kan.  582;  Union  Pac.  R.  Go,  v.  Dyche.  28  Kan.  200;  Moulton  v.  Aldrich,  28 
Kan,  300;  St.  liouis  &  S.  F.  R.  Co.  y.  Weaver,  35  Kan.  412,  11  Pac  408,  57 
Am.  Rep.  176;  City  of  Eskridge  y.  Lewis,  51  Kan.  376,  32  Pac.  1104;  Fletcher 
y.  City  of  Ellsworth,  53  Kan.  751,  37  Pac.  115;  Chicago,  R,  I.  &  Pac.  R  Co.  v. 
Hinds,  56  Kan.  758,  44  Pac  993;  Atchison,  T.  &  S.  F.  R  Co.  v.  Peck,  79  Kan. 
418,  100  Pac  54;  Northern  Pac  R.  Co.  v.  Hess,  2  Wash.  383,  26  Pac  866- 
holding  that  contributory  negligence  was  a  matter  of  aflEirmative  defense. 

Cited  in  notes  in  33  L.  R.  A.  (N.  S.)  1096,  1161;  39  Am.  Rep.  511— on  burden 
of  proof  as  to  contributory  negligence. 

Special  ftndlnLKS— Failure  to  answer  interrosatories.^^ited  in  Briggs  & 

Watson  V.  Eggan,  17  Kan.  589,  holding  that  failure  to  make  a  special  finding 
or  finding  in  too  general  terms  is  not  reversible  error,  unless  the  defect  was 
pointed  out  to  the  trial  court;  Cain  Bros.  Co.  v.  Wallace,  46  Kan.  138,  26  Pac. 
445,  holding  that,  where  a  special  question  was  not  answered  by  a  jury,  objection 
was  waived  through  not  being  made  when  the  jury  returned  into  court;  Stanard 
V.  Sampson,  23  Okl  13,  99  Pac  796,  holding  that  either  party  may  require  a 
special  finding  to  be  made  more  specific  and  certain  before  the  jury  is  discharged. 
Cited  in  note  in  24  L.  R«  A.  (N.  S.)  71,  72,  on  what  special  verdict  must  con- 
tain. 
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14  KAK.  67,  MAGILIi  ▼.  MARTIK 

Cited  in  Johnson  y.  J.  J.  Douglass  Co.,  8  OkL  594,  58  Pac.  743. 

Taxation— Form  of  deeds^— Cited  in  McCausUn  v.  McGuire,  14  Kan.  234; 
Morriil  v.  Douglass,  14  Kan.  293;  Spicer  y.  Howe,  38  Kan.  465,  16  Pac.  825— 
holding^  a  tax  deed  invalid,  except  as  to  certain  described  land. 

Same— Pnroluuiea  by  county.— Cited  in  Babbitt  y.  Johnson,  15  Kan.  252; 
Larkin  v.  Wilson,  28  Kan.  513 ;  Rush  v.  Lewis  &  Clark  County,  30  Mont.  566, 
93  Pac.  943 — ^holding  yoid  a  tax  deed  showing  on  its  face  a  sale  to  the  county  as 
a  compeBtiye  bidder;  Mack  y.  Price,  35  Kan.  134,  10  Pac.  521,  holding  that, 
when  a  county  treasurer  bids  off  property  for  taxes,  the  county  takes  the  whole 
property ;  Dyke  y.  Whyte,  17  Colo.  296,  29  Pac.  128 ;  Charlton  v.  Kelly,  7  Colo. 
App.  301,  43  Pac.  455 — ^holding  that  a  tax  deed  is  void  which  shows  that  statu- 
tory provisions  concerning  purchase  by  county  have  not  been  followed ;  Weeks  y. 
Merkle,  6  Okl.  714,  52  Pac.  929,  holding  invalid  a  tax  deed  covering  several  non- 
contiguous parcels  and  based  on  a  certificate  issued  to  the  county. 

Distinguished  in  0*Keefe  y.  Dillenbeck,  15  Okl.  437,  83  Pac.  540,  on  yalidity 
of  a  tax  deed  showing  on  its  face  a  purchase  by  the  county  for  a  lump  sum  in 
cash. 

Bamo  Who  may  parchaao  at  tax  sale.— Cited  in  note  in  75  Am.  St. 
Rep.  235,  on  who  may  purchase  and  enforce  a  tax  title. 

14  KAH.  82,  I£AVENWORTH,  L.  Jk  G.  R.  CO.  ▼.  CI£BSMAK8     . 

Effect  of  temporary  injnnction.*— Cited  in  Kuchler  y.  Weaver,  23  Okl.  420, 
100  Pac.  915,  18  Ann.  Cas.  462,  holding  that  an  order  modifying  a  temporary  in- 
junction was  not  res  judicata,  even  after  affirmance. 

14  KAN.  02,  YOUNG  ▼.  I.EDBIOK 

Probate  Jndse— Powers.— Cited  in  State  y.  Brown,  35  Kan.  167,  10  Pac. 
594,  holding  that  a  probate  Judge  does  not  forfeit  his  office  through  failure  to 
discharge  duties  distinct  from  his  judicial  duties;  In  re  Morris,  89  Kan.  28,  18 
Pac  171,  7  Am.  St.  Rep.  512,  holding  that  a  probate  judge  can  exercise  jaris- 
diction  on  proceedings  in  aid  of  execution;  Board  of  Oom*rs  of  Miami  Coonty 
V.  Collins,  47  Kan.  417,  28  Pac.  175 ;  In  re  Gassaway,  70  Kan.  606,  79  Pac  113— 
holding  that  a  probate  judge  may  be  given  judicial  powers  other  than  those  con- 
ferred by  the  Constitution;  Central  Loan  &  Trust  Co.  y.  Campbell  Commission 
Co.,  5  Okl.  306,  49  Pac.  48,  on  yalidity  of  acts  conferring  judicial  functions  con- 
cerning matters  of  which  the  district  court  has  jurisdiction ;  Bowersock  y.  Adams, 
55  Kan.  681,  41  Pac.  971,  holding  that  records  of  certain  proceedings  before  a 
probate  judge  did  not  become  probate  court  records;  State  y.  Durein,  70  Kan. 
13,  80  Pac  987,  holding  that  duties  concerning  licensing  of  sale  of  intoxicating 
liquors  are  properly  imposed  on  the  probate  judge;  Honce  y.  Schiam,  73  Kan. 
368,  86  Pac  585,  holding  that,  on  a  proceeding  In  aid  of  execution,  the  district 
court's  jurisdiction  to  review  the  probate  judge's  action  is  original  rather  than 
appellate. 

BifflLt  to  Impose  new  official  dntles.^?ited  in  State  y.  Majors,  16  Kan. 
440,  holding  that  new  duties,  judicial,  quasi  judicial,  or  ministerial,  may  be  im- 
posed on  existing  officers. 

14  KAN.  101,  BUDB  ▼•  KRAMER 

Cited  in  City  of  Wyandotte  v.  Zeitz,  21  Kan.  649;  Hamrick  y.  Board  of  Edu- 
cation of  City  of  Wellington,  28  Kan.  385. 

Pleadlnca— EnlilMts  and  setting;  ont  instmmenta.— Cited  in  Winkfield 
▼.  Brinkman,  21  Kan.  682 ;    State  v.  School  District  No.  3,  34  Kan.  237,  8  Pac* 
208-holding  that  an  exhibit  attached  to  a  petition  should  be  construed  in  con- 
nection therewith;   Dunham  y.  HoUoway,  8  OkL  244,  41  Pac  140;    Grimes  y. 
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Cullison,  3  Okl.  268.  41  Pac.  355;  Whiteacre  v.  Nichols,  17  OkL  387.  87  Pac 
865-^holding  that  an  exhibit  is  part  of  the  complaint  to  which  it  is  attached; 
Stephens  v.  American  Fire  Ins.  Co.,  14  Utah,  265,  47  Pac.  83,  on  setting;  out 
instruments  in  pleadings. 

Harmless  error.— Cited  in  SUte  y.  0*Laughlin,  29  Kan.  20,  holding  that 
error  is  not  ground  for  reversal,  if  it  does  not  affect  any  substantial  right. 

14  KAN.  105,  STATE  ▼.  FOLWZXL 

Evidence  of  other  offenses,— Cited  in  State  Y.  Adams,  20  Kan*  311 ;  State 
V.  Burns,  35  Kan.  387,  11  Pac.  161  •;  State  y.  Reed,  53  Kan.  767,  37  Pac.  174. 
42  Am.  St  Rep.  322;  State  y.  SteYens,  56  Kan.  720,  44  Pac  092;  State  y. 
FrankUn,  60  Kan.  798,  77  Pac.  588;  State  y.  Hansfoid,  81  Kan.  300,  106  Pac 
738 ;  State  y.  Lowe,  6  Kan.  App.  110,  50  Pac.  912 ;  Vickers  y.  United  States,  1 
Okl.  Cr.  452,  98  Pac  467— holding  that  relevant  testimony  is  not  rendered  in- 
admissible against  accused  because  it  tends  to  show  commission  of  an  independent 
offense. 

Cited  in  notes  in  62  li.  R.  A.  198,  2S4 ;  105  Am.  St  Rep.  984— on  admissibility 
ot  evidence  of  other  crimes. 

Opinions  of  vitnesses^-Oited  in  Townsdin  y.  Nutt,  19  Kan.  282,  holding 
that  it  was  not  prejudicial  error  to  permit  plaintiff  to  testify  that  an  assault 
injured  her;  State  y.  Stackhouse,  24  Kan.  445,  holding  admissible  an  opinion 
whether  certain  persons  were  on  good  terms,  etc;  Kansas  Pac.  R.  Co.  y.  Whip- 
ple, 39  Ksn.  531,  18  Pac  730,  holding  that  a  witness  was  properly  permitted  to 
testify  whether  a  person  had  ample  time  to  leave  a  railroad  track  after  warning; 
People  Y.  Wong  Loung,  159  Cal.  520,  114  Pac.  829 ;  State  v.  Baldwin,  36  Kan.  1, 
12  Pac.  318;  State  v.  Vanella,  40  Mont.  326,  106  Pac.  364,  20  Ann.  Cas.  SOS; 
First  J^at.  Bank  v.  Fire  Ass'n  of  Philadelphia,  33  Or.  172,  50  Pac.  568,  53  Pac 
8— on  scope  of  matters  on  which  witnesses  may  give  opinions;  First  Nat  Bank 
v.  Fire  Ass'n  of  Philadelphia,  33  Or.  172,  50  Pac  568,  53  Pac  8,  holding  that 
expert  witnesses  could  testify  whether  a  fire  could  spread  to  an  upper  floor  in 
a  given  time ;  Union  Pac  Ry.  Co.  y.  Gilland,  4  Wyo.  395,  34  Pac  953,  holding 
that  witnesses  were  properly  permitted  to  state  opinions  in  an  action  against  a 
railway  company  for  setting  out  a  tire. 

14  KAK.  Ill,  STATE  ▼.  GURKEE 

Participaats  in  misdemeAnors  as  pviaoipals.*— Cited  in  State  y.  Stark,  63 
Kan.  520,  66  Pac  243,  54  li.  R,  A.  910,  88  Am.  St  Rep.  251,  holding  that  aU 
participants  in  a  misdemeanor  are  principals. 

Beelarations  by  persons  in  possession  of  land.— <jited  in  Hubbard  v. 
Cheney,  76  Kan.  222,  91  Pac  793,  123  Am.  St.  Rep.  129,  holding  that  declara- 
tions of  persons  in  possession  of  land  are  admissible  to  show  the  character  and 
extent  of  their  claims. 

Secondary    proof    of    instmments    in    aocnsed's  'possession.— Oited    in 

State  Y.  Dreany,  65  Kan.  292,  69  Pac  182,  holding  that  parol  evidence  of  the 
contents  of  an  instrument  in  accused's  possession  is  proper;  McKnight  v.  United 
States,  115  Fed.  972,  54  C.  C.  A.  358,  holding  that  the  state  need  not  give  notice 
to  produce  incriminating  documents  before  offering  secondary  evidence. 

Complaint  for  malicions  trespass.^I>istinguished  in  State  y.  Haney,  32 
Kan.  428,  4  Pac  831,  on  requisites  of  complaint  for  malicious  trespass  on  land. 

14  KAN.  125,  HOUSTOK  ▼•  PEI.AHAT 

Joinder  of  eanses  in  petition.— Cited  in  Commissioners  of  Barton  County 
Y.  Plumb,  20  Kan.  147,  holding  that  a  petition  stated  bat  one  cauae  of  action  on 
a  penal  bond. 
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14  KAK.  131,  HOUSES  ▼.  RIXJST 

Bi&rdeA  of  proof  in  action  on  note.— Cited  in  Brown  y.  Tourtelotte,  24 
Colo.  204,  50  Pac  195,  on  burden  of  proof  in  an  action  on  a  note. 

14  KAir.  133,  STATB  ▼.  JENNCRSON 

SpeoiAoation  of  error.— Cited  in  State  t.  Coulter,  40  Kan.  673,  20  Pac.  525 ; 
Eldridge  t.  Deets,  4  Kan.  App.  241,  45  Pac.  94a— holding  that  appellant's  brief 
must  specify  the  error  in  a  ruling  complained  of. 

14  KAlf.  136,  STATE  ▼.  KELUBRBIAH 

Instn&otions  on  orediliility  of  vitnesses.— <!ited  in  Trimble  ▼.  Territory, 
8  Ariz.  273,  71  Pac.  932,  holding  that  it  is  proper  to  instruct  that,  if  any  wit- 
ness has  willfully  testiOed  falsely,  etc.,  his  entire  testimony  may  be  disregarded; 
O'Grady  y.  People,  42  Colo.  312,  95  Pac.  346,  holding  that  it  was  proper  to  re- 
fuse to  instruct  that  testimony  of  detectives  should  be  received  with  great  cau- 
tion and  distrust. 

Same— Testimony  of  aeeompUoe.— Cited  in  State  v,  Patterson,  52  Kan. 
335,  34  Pac.  784 ;  State  ▼.  McDonald,  67  Kan.  537,  46  Pac.  966,  on  duty  to  in- 
struct on  weight  of  accomplice's  testimony. 

Cited  in  notes  in  71  Am.  Dec.  672,  675 :  98  Am.  St.  Rep.  166— on  convlctfon  on 
uncorroborated  evidence  of  accomplice. 

Hourly  disooverod  eTiden<»e  as  gnronnd  for  new  trial.^Cited  in  Huster  v. 
Wynn,  8  Okl.  569,  58  Pac  736,  holding  that,  on  motion  for  new  trial  on  the 
ground  of  newly  discovered  evidence,  affidavits  of  the  newly  discovered  witnesses 
should  be  produced  or  their  absence  accounted  for. 

14  KAK.  140,  HAtJG  ▼.  OII.I.£TT 

Intojdcatins  liqiiors— LesislatiTO  control  over  tral&c.— Cited  in  State 
▼.  Durein,  70  Kan.  13,  80  Pac.  987,  on  legislative  control  over  liquor  traffic; 
State  V.  Weiss,  84  Kan.  165,  113  Pac.  388,  36  L.  R.  A.  (N.  S.)  73,  holding 
that  a  Legislature  can  prohibit  manufacture  and  sale  of  intoxicants  without  ex- 
press constitutional  authority. 

Cited  in  note  in  15  La  R.  A.  (N.  S.)  918,  on  constitutional  right  to  prohibit 
sale  of  intoxicants. 

Same— Kooessity  for  lieense^— Cited  in  McCarty.  v.  Gordon^  16  Kan.  35. 
holding  that  a  wholesale  liquor  dealer  in  another  state  need  not  have  a  license 
to  ship  liquors  under  orders  taken  by  his  representative. 

Saaae— Wlien  sale  is  oompleto.— Cited  in  State  y.  Copp,  34  Kan.  522,  9 
Pac.  233,  as  to  when  contract  to  sell  becomes  absolute  without  payment  or  de- 
livery. 

Cited  in  note  in  22  L.  R.  A.  415,  on  passing  of  title  to  property  by  delivery  to 
carrier  for  transportation  to  consignee  or  vendee;  in  26  L.  R.  A.  (N.  S.)  17, 
55,  on  sufficiency  of  selection  or  designation  of  goods  sold  out  of  larger  lot. 

Same— Validity  of  notoa  f o»  pHoe  of  llqnors.«-<}lted  in  Snider  v.  Koehler^ 
17  Kan.  432,  holding  that  verdict  for  plaintiff  was  properly  directed  in  an  action 
on  notes,  defended  on  the  ground  they  were  given  for  liquor  sold  without  a  li- 
cense. 

Distinguished  in  Glass  v.  Alt,  17  Kan.  444,  holding  invalid  a  note  given  for 
liquors  sold  without  license. 

14  XAH.  148,  AKIK  ▼•  BAVIS 

Temporary  lnJiinetiott.^-Oited  in  Railroad  Commission  of  Alabama  r.  Cen- 
tJal  of  Georgia  Ry.  Co.,  170  Fed.  1!25,  95  C.  C.  A.  117,  on  right  to  temporarily 
enjoin  enforcement  of  statute  regulating  freight  rates;  Santa  Cruz  Fair  BIdg. 
Ass'ii  T.  Grant,  104  Cal.  306,  37  Pac.  1034,  on  right  to  temporarily  enjoin  local 
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improvement  assessment ;  Gonley  y.  Fleming,  14  Kan.  381,  holding  that  in  doubt- 
ful cases  a  preliminary  injunction  should  be  refused,  where  plaintiff  is  not  apt 
to  be  prejudiced ;  Olmstead  v.  Koester,  14  Kan.  463,  holding  that  it  was  not  er- 
ror to  refuse  preliminary  injunction  against  collection  of  taxes ;  Johnson  v.  Board 
of  Com'rs  of  Wilson  County,  34  Kan.  670,  9  Pac  384 ;  Van  Natta-Lynds  Drug 
Co.  V.  Gerson,  43  Kan.  660,  23  Pac.  1071;  Kemper  v.  Campbell,  45  Kan.  529, 
26  Pac.  53— holding  that  granting  of  a  preliminary  injunction  is  largely  discre- 
tionary ;  Emmons  v.  Gille,  51  Kan.  178,  32  Pac.  916,  holding  that  probable  effect 
is  proper  consideration  in  determining  whether  temporary  order  should  issue. 

Right  to  appeal  from  temponuT  ord«r.**Oited  in  Re  Brown,  2  OkL 
590,  39  Pac.  469,  holding  that  an  appeal  lies  from  an  order  suspending  an  at- 
torney pending  disbarment  proceedings. 

Milldama,— Cited  in  note  in  69  Ia  B.  A.  885,  on  liability  for  damming  back 
stream, 

14  KAN.  148,  YOUNG  ▼.  GI<IPPINOEB 

Quitclaim  deed  aa  eatoppel.<^Cited  in  Johnson  ▼.  Williams,  37  Kan.  179, 
14  Pac.  537,  1  Am.  St.  Rep.  243 ;  Price  v.  King,  44  Kan.  639,  25  Pac.  43— 
holding  that  a  quitclaim  grantor  can  subsequently  acquire  an  adverse  interest 

Cited  in  note  in  32  L.  R.  A.  (N.  S.)  589,  on  effect  of  covenants  of  title  or 
seisin,  where  granting  clause  merely  purports  to  convey  grantor's  interest;  in 
35  L.  R.  A.  (N.  S.)  1183,  1187,  on  effect,  of  quitclaim  upon  after-acquired  title. 

14  KAN.  151,  LOWKSBERIIT  ▼.  RAKESTRAW 

Time  for  lllins  eaae-made  or  biU  of  exceptional— Cited  in  State  v.  Ro- 
han, 19  Kan.  28;  State  v.  Schoenewald,  26  Elan.  288;  Scott  ▼.  McKinstry,  27 
Kan.  162;  State  v.  Burrows,  33  Kan.  10,  5  Pac  449;.  State  v.  Smith,  38  Kan. 
194,  16  Pac.  254 — ^holding  that  a  bill  of  exceptions  filed  out  of  term  is  no  part  of 
the  record;  Pierce  v.  Myers,  28  Kan.  364,  holding  that  motion  to  dismiss  writ 
of  error  was  properly  overruled,  where  pending  the  motion  the  case-made  was 
amended  by  being  authenticated. 

Title  to  Indian  landa.-<:ited  in  Rathbone  v.  Sterling,  25  Kan.  444,  on 
title  to  lots  in  town  site  entered,  by  probate  judge. 

14  KAN.  159,  OTTAWA  UKIVER8ITT  ▼.  PARKHTSOK 

Valne  of  attorney's  serrioes.— Cited  in  Bachman  v.  O'Reilly,  14  Colo.  433, 
24  Pac.  546;  Ottawa  University  v.  Welsh,  14  Kan.  164— on  determination  of 
value  of  attorney's  fees;  Tullock  y.  Mulvane,  61  Kan.  650,  60  Pac.  749,  holding 
that  special  importance  of  litigation  to  client  may  be  considered  In  determining 
value  of  attorney's  services. 

Objection  to  deposition^— Cited  in  State  y.  Simmons,  74  Kan.  799,  88  Pac. 
57,  holding  that,  if  part  of  a  deposition  is  admissible,  objection  to  it  as  a  whole 
is  insufficient. 

14  KAK.  164»  OTTAWA  VNIVEBSITT  ▼.  WELaK 

14  KAN.  164,  KERIIEYEB  ▼.  KEWBT 

Payment  hj  el&eok  or  note.— Cited  in  Shepard  &  Playford  y.  John  G.  Allen 
&  Son,  16  Kan.  182,  holding  that  notes  may  be  made  to  serve  as  additional  evi- 
dence of  debt,  permitting  the  original  debt  to  subsist;  Medberry,  Yetter  &  Go. 
v.  Soper,  Brainard  &  Co.,  17  Kan.  369,  holding  that  mere  acceptance  of  a  note 
of  one  joint  debtor  does  not  discharge  the  other  debtors ;  Mordis  y.  KeofHedy,  23 
Kan.  408,  33  Am.  Bep.  169;  MuUins  v.  Brawn,  32  Kan.  312,  4  Pac  305;  Noble 
V.  Doughten,  72  Kan.  336,  83  Pac.  1048,  3  L.  R.  A.  (N.  S.)  1167— holding  that 
the  mere  taking  of  a  bank  check  does  not  show  discharge  of  a  debt  for  which  it 
is  given;    Huid  v.  G.  C.  Hixon  &  Go.,  27  Kan.  722;    Bradley,  Wheeler  &  Oa 
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T.  Harvi,  43  Kan.  314,  23  Pac.  566 ;   Topeka  Capital  Co.  y.  Merriam,  60  Kan. 
397,  56  Pac  757 ;    Webb  v.  National  Bank  of  the  Republic,  67  Kan.  62,  72  Pac 
520--holding  that  extinguishment  of  a  debt  is  not  shown  by  mere  acceptance  of 
a  note. 
Cited  in  note  in  35  L,  B.  A.  (N.  S.)  29,  39,  on  payment  by  oommercial  paper. 

14  XAH.  168,  MeliAITaHX^IN  r.  DAVIS 

Attaeliment— AfidaTit  not  pleading.— <}ited  in  Rapp  ▼.  Kyle,  26  Kan.  89, 
holding  that  an  attachment  affidavit  is  not  a  pleading. 

Same— Wronsfnl  levy  of  wiit^^-Cited  in  Hoge  y.  Norton,  22  K*an.  374,  on 
liability  on  an  attachment  bond;  Kerr  y.  Reece,  27  Kan.  469;  Western  News 
Co.  y.  Wllmartb,  34  Kan.  254,  8  Pac.  104— holding  that  determination  of  suit  in 
which  attachment  is  had  is  not  essential  to  suit  for  wrongful  attachment;  Duff 
k  Repp  Furniture  Co.  v.  Read,  74  Kan.  730,  88  Pac.  263,  holding  that  leyy 
under  irregular,  unauthorized,  or  void  process  constitutes  a  trespaBS. 

Cited  in  note  in  81 .  Am.  Dec.  477,  on  actions  for  wrongful  attachments  and 
defenses  thereto;  in  68  Am.  St.  Rep.  268,  on  damages  for  wrongful  or  malicious 
attachment 

14  XAH.  170,  STATB  ▼•  SUIXIVAK 

14  XAH.  173,  STATE  ▼.  HOWABB 

Instraotionsd— Cited  in  State  y.  Bohan,  19  Kan.  28,  holding  that  an  instruc- 
tion on  self-defense  was  not  erroneous;  State  y.  Pierce,  23  Kan.  153,  on  suffi- 
ciency of  the  instructions  in  a  murder  trial;  State  y.  Keefe,  54  Kan.  197,  38 
Pac  302,  holding  that  an  instruction  was  erroneous ;  People  y.  Hancock,  7  Utah, 
170,  25  Pac.  1093,  holding  that  a  jury  will  be  presumed  to  haye  followed  an 
erroneous  instruction,  though  a  proper,  but  conflicting,  instruction  was  given. 

Self-defense.— Cited  in  State  v.  Scott,  24  Kan.  68,  holding  that  evidence  of 
threats  by  decedent  was  improperly  excluded ;  State  y.  Douglas,  53  Kan.  669,  37 
Pac  172;  State  y.  Reed,  53  Kan.  767,  37  Pac  174.  42  Am.  St.  Rep.  322;  Stete 
▼.  Burton,  63  Kan.  602,  66  Pac  633;  State  y.  Petteys,  65  Kan.  625,  70  Pac 
588— on  right  to  act  in  self-defense. 

Harden  of  proof^^-CIted  in  note  in  81  Am.  Dec.  503  (par.  5),  on  burden  of 
proof  in  criminal  case. 

14  KAH.  175,  ATBES  ▼.  PROBASOO 

Imputation  of  asentSi  knowledce.p-Cited  in  Hardten  y.  State,  32  Kan. 
687,  5  Pac  212,  holding  that  a  wife  was  bound  by  her  husband's  knowledge  that 
premises  were  deyoted  to  illegal  use;  Despain  y.  Pac.  Mut.  Idfe  Ins.  Co.,  81 
Kan.  722,  106  Pac  1027,  holding  that  knowledge  of  a  corporation's  agents  is 
imputed  to  it;  Westerman  y.  £2yan8,*l  Kan.  App.  1,  41  Pac.  675;  Richardson 
7.  Penny,  6  OkL  328,  60  Pac  231— holding  that  knowledge  of  an  agent  is  imputed 
to  his  principaL 

Inymlid  Instruments  and  risMs  of  bona  flde  l&oldenu— Distinguished  in 
Tucker  y.  Allen,  16  Kan.  312,  holding  that  void  deed  may  become  valid  by  ratifi- 
cation;  Chicago  Lumher  Co.  y.  Ashworth,  26  Kan.  212,  holding  valid  a  mortgage 
to  a  partnership  in  the  firm  name;  Northrup  y.  Hottenstein,  38  Kan.  263,  16  Pac 
445,  holding  thatplointiiK  was  not  an  innocent  mortgagee. 

Cited  in  McNeil  y.  Jordan,  28  Kan.  7,  holding  that  a  bona  fide  purchaser's  title 
was  not  defeated  by  fraud  in  a  prior  conveyance;  Chapman  y.  Yeach,  32  Kan. 
167,  4  Pac  100,  holding  that  a  deed  conveyed  growing  crops;  Maidatis  y.  Edwarda» 
32  Kan.  284,  4  Pac.  313,  holding  that  a  mortgagor  ia  presumed  to  have  owned 
the  property. 

Cited  in  note  in  9  L.  R.  A.  (N.  S.)  948,  on  validation  of  undelivered  deed  by 
ratification  or  estoppeL 


14  KAN.)  NOTES  ON  KANiSAS  REPORTS  8 

Same--Ftlll]is  blaxOu.— Cited  in  State  v.  Matthews,  44  Kan.  596,  25  Pac 
36,  10  L.  R.  A.  308,  holding  that  a  deed  is  void  if  blanks  therein  are  filled  con- 
trary to  the  grantor's  directions. 

Distinguished  in  Exchange  Nat.  Bank  of  El  Dorado  y.  Fleming,  63  Kan.  139, 
05  Pac.  213,  holding  valid  a  deed  in  which  the  grantee^s  name  was  inserted  after 
it  was  executed;  Frayer  v.  Holtom,  8  Kaa.  App.  718,  54  Pac.  918,  holdiair  that 
deed  blank  as  to  grantee  was  valid. 

Same— Right  to  svbroBatioM.^«<^ted  in  Johnson  v.  Moore,  83  Kan.  90i,  5 
I*ac.  406;  Everston  v.  Central  Bank  of  Kansas,  33  Kan.  352,  6  Pac.  605;  Crip- 
pen  V.  Chappel,  35  Kan.  495,  11  Pac.  453,  57  Am.  Rep.  187— holding  that,  where 
a  mortgage  was  invalidated,  the  mortgagee  was  entitled  to  subrogation  under  a 
mortgage  paid  off  with  the  proceeds  of  his  loan. 

Cited  in  note  in  90  Am.  St  Bep.  489,  on  right  of  subrogation. 

Statute  of  fravds— Written  antl&oritj  to  agemt.— Cited  in  Rose  v.  Hay- 
den,  35  Kan.  106,  10  Pac.  554,  57  Am.  Rep.  145,  holding  that  a  contract  author- 
izing a  broker  to  sell  land  need  not  be  in  writing. 

Homestead— Neoeasitj    for    wife's    Joinder    in    eonTejanee«— Cited    in 

Thimes  v.  Stumpff,  33  Kan.  53,  5  Pac.  431;  Schermerhorn  v.  Mahaffie,  34  Kan. 
108,  8  Pac.  199--holding  void  a  contract  to  convey  a  homestead  in  which  the  wife 
did  not  join;  Foster  Lumber  Co.  v.  Harlan  County  Bank,  71  Kan.  158,  80  Pac. 
49,  114  Am.  St.  Rep.  470,  6  Ann.  Cas.  44,  holding  that  an  equitable  mortgage 
on  a  homestead  was  valid  without  the  wife's  joinder. 

Cited  in  note  in  95  Am.  St.  Rep.  914,  on  effect  of  conveyance  or  incumbrance 
of  homestead  by  one  spouse  only;  in  65  Am.  Dec.  485,  on  conveyance  of  home- 
stead. 

Usnry— SvlBoienej  of  pleadings— Cited  in  Hover  v.  Cockins,  17  Kan.  514, 
holding  that  a  pleading  was  insufScient  to  state  a  cause  of  action  for  usury. 

Operation  of  statntesw— Cited  in  School  District  No.  13  v.  State,  15  Kan. 
43,  on  law  governing  app<Hrtionment  of  property,  dn  division  of  school  district; 
Douglass  V.  Lof tus,  85  Kan.  720,  119  Pac  74,  holding  that  a  certain  statute  pre- 
serves rights  accrued,  though  no  action  bad  been  commenced  for  their  enlosee- 
ment  when  the  act  took  effect 

14  KAN.  202,  WEWBl^  ▼.  NEWEU* 

OonstmetiTe  trasts.— Cited  in  Brison  r.  Brison,  76  C«l.  526,  17  Pac  689,  7 
Am.  St.  Rep.  189 ;  Kahm  v.  Klaus,  64  Kan.  24,  67  Pac.  542— holding  ^at  a  con- 
structive trust  arises  under  stated  facts;  Lyons  y.  Berlan,  67  Kan.  426,  73 
Pac.  52,  on  proof  required  to  establish  a  constructive  trust;  Panish  v.  Par- 
rish,  33  Or.  486,  54  Pac  352,  as  to  when  trust  er  malefido  arises. 

Prejndioial  error  in  vacatins  Undlng.— Cited  in  Fountain  y.  Kenney,  66 
Kan.  797,  72  Pac  392,  holding  that  setting  aside  a  finding  as  to  fi^aud  was  preju- 
dicial error. 

Amendment  ohanging  eanse  of  aotion,— Cited  in  note  in  51  Am.  St  Bep. 
424,  on  amendments  which  are  not  admissible  because  changing  cause  of  action. 

Consideration  for  oonTeyaaee.*«Cited  in  note  in  68  L.  B.  A.  929,  on  recital 
of  money  consideration  in  deed  as  contractuaL 

14  KAK.  807t  AXDrBBMOK  ▼.  KENT 

Divestiture  of  homestead  rlckt.^— Cited  in  Battey  y.  Barker,  62  Kan.  617, 
64  Pac  79,  56  Lk  R.  A.  33,  on  question  whether  loss  of  wife  and  children  divests 
homestead  right 

Cited  in  note  in  60  Am.  Dec  606,  on  abandonment  of  homestead. 
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TITalTe*  of  seeond  trial  in  ejeotmemt.— Cited  in  West  T.  Gameroiif  S9  Kan. 
790,  IS  Fac.  894,  holding  that  in  ejectment  it  -wab  not  error  to  fail  to  grant  a 
second  trial  where  neither  party  asked  it. 

1«  KAK.  212,  ATGKI80H,  T«  ft  8.  F.  XU  OO.  Y.  OirTHBERT 

Svyerflnova  eonditiona  in  bond^-^ited  in  KaiU  T.  Bell,  79  Kan.  868,  90 
Pac  593,  holding  that  a  bond  is  not  invalid  for  coxftaining  superfluous  conditions. 

Railroad  eompany'a  liability  for  oontraotor's  dcMs.'^-Gited  in  Missouri 

Pac  Ry.  Co.  y.  Hartman,  6  Kan.  App.  581,  49  Pae.  109,  holding  that  one  seeking 
to  enforce  statutory  liability  of  a  railway  company  for  a  contractoi^s  debts  must 
show  all  the  facts  required  by  the  statute. 

14  KAK.  217,  STATE  EX  BEX..  MoDONAU>  ▼•  CONN 

14  KAN.  221,  MORBIS  ▼•  aEBMAN 

14  KAN.  224,  BOBXAN  ▼.  OBOZIEB 

VeriiLoatioA  of  meobaaio's  lien  statement  by  agent.— Cited  in  Delahay 
V.  Ooldie,  17  Kan.  268,  holding  that  a  mechanic's  lien  statement  may  be  verified 
by  agent. 

Cited  in  note  in  42  Am.  Dec.  68  (par.  3),  on  positive  statement  of  facts  in 
affidavit  by  agent. 

14  KAN.  228,  SANFOBD  ▼.  8HEPABB 

Cited  in  Thomas  v.  Reynolds,  29  Kan.  304. 

Bnpert  testimony  as  to  valne  of  land.—- Cited  In  Ruckman  v.  Imbler  Lum- 
ber Co.,  42  Or.  281,  70  Pac.  811,  holding  that  a  witness  could  not  give  an  esti- 
mate of  the  value  of  land  without  special  knowledge. 

Jnstioe  oonrt—neadine«— Cited  in  Stanley  v.  Farmers*  Bank,  17  Kan.  692, 
holding  that  on  appeal  from  justice  court  any  defense  may  be  established  with* 
out  answer;  Bobbins  v.  Sackett,  28  Kan.  301;  Wagstaff  v.  Challiss,  29  Kan. 
1305— holding  that  want  of  an  answer  on  appeal  from  justice  court  did  not  pre- 
vent proof  of  a  counterclaim;  Bobbins  v.  Sackett,  23  E^n.  301,  holding  that 
imitation  need  seldom  be  pleaded  in  justice  court  cases. 

Same— Appellate  Jnrisdietioa.— Cited  in  Wagstaif  v.  Challiss,  31  Kan.  212, 
1  Pac.  631,  holding  that,  on  appeal  from  justice  court,  the  district  court  is  limited 
to  the  justice's  jurisdiction. 

14  BAN.  .234,  MeOAUSUN  v.  MeOVIBE 

ftufteieney  of  tax  deed«— Cit^d  in  Gardenhire  t.  Mitchell,  21  Kan.  88, 
holding  that  a  tax  deed  is  prima  fade  evidence  of  proceedings  from  valuation 
of  the  land  to  execution  of  the  deed,  including  assignment  of  tire  sale  certificate; 
Board  of  Begents  of  the  Kansas  State  Agricultural  College  v.  linscott,  80  Kbsu 
240,  1  Pac  81,  holding  that  a  tax  deed  sufficiently  showed  that  the  assignee  of 
the  tax  sale  certificate  paid  the  county  treasurer  the  required  amount  for  the 
•certificate;  Mack  v.  Price,  85  Kan.  184,  10  Pac.  521,  holding  that  a  tax  deed 
recital  that  a  certificate  was  "duly"  assigned  is  sufficient;  Havel  v.  Deoatnr 
County  Abstract  Co.,  76  Kan.  836,  91  Pac.  790,  holding  that  a  tax  deed  need  not 
show  the  residence  of  the  purchaser;  Baughman  v.  Harvey,  76  Kan.  767,  98 
Pac.  146,  holding  that  a  tax  deed  was  not  vitiated  by  Irregularity  of  certain  re- 
ntals. 

Aeknowleds>ttent^-'-Cited  in  note  in  108  Am.  St.  Bep.  651,  as  to  when  de- 
fecta  in  certificate  of  ackno^edgment  are  fatal. 

Tax  sale— ^Payment  of  prieev— Cited  in  note  In  38  L.  B.  A.  483,  on  necessity 
of  immediate  payment  on  tax  sale. 
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14  KAN.  250,  COIiLIER  ▼•  BliAKE 

Triuts— Wlio  maj  ezeomte.— Cited  in  Harris  v.  Calvert,  2  Kan.  App.  749,  44 
Pac.  25,  holding  that  the  trust  of  guardianship  does  not  pass  to  the  guardian's 
executor  on  his  death. 

Cited  in  note  in  180  Am.  St  Rep.  619,  523,  on  who  may  execute  a  trust  after 
death  of  one  or  all  of  trustees. 

14  KAN.  259,  GENTRAI.  BRANCH  V.  P.  R.  CO.  t*  WIXGOX 

Consideration  for  tnuit.^-Cited  in  Tenney  y.  Simpson,  87  Kan.  353,  15  Pac 
187,  holding  that  exclusive  right  to  purchase  land  was  sufficient  consideration 
to  support  a  partnership  trust 

Taxation  of  contracts  to  oonTey.^-Cited  in  Brown  y.  Thomas,  37  Kan. 
282,  15  Pac  211,  on  right  to  tax  contract  to  convey. 

14  KAN.  273,  SWENSON  ▼.  AinLTMAN 

Biglit  to  oontinnance.— Cited  in  Payne  v.  First  Nat  Bank,  16  Kan.  147; 
Board  of  Regents  of  Kansas  State  Agricultural  College  v.  Llnscott,  30  Kan.  240, 
1  Pac  81;  Harlow  v.  Warren,  38  Kan.  480,  17  Pac.  150;  Clouston  v.  Gray» 
48  Kan.  31,  28  Pac.  983— holding  that  granting  a  continuance  is  largely  discre- 
tionary ;  Wilkins  v.  Moore,  20  Kan.  538 ;  Tucker  v.  Gamer,  25  Kan.  454— hold- 
ing that  continuance  asked  on  account  of  absent  testimony  was  properly  refused 
for  want  of  diligence ;  St.  Louis,  W.  &  W.  R.  Co.  v.  Ransom,  29  Kan.  298,  hold- 
ing that,  to  warrant  a  continuance,  absent  testimony  must  be  both  competent  and 
material. 

Cited  in  note  in  74  Am.  Dec.  141,  146,  147,  on  continuance  of  civil  causes. 

Admissibility  of  agent's  declaration,— Cited  in  Tennis  v.  Intei^State  Con- 
sol.  Rapid  Transit  R.  Co.,  45  Kan.  503,  25  Pac.  876;  Acme  Harvester  Go.  v. 
Madden,  4  Kan.  App.  598,  46  Pac.  319;  Chickasha  Cotton  Oil  Co.  v.  Lamb  & 
Tyner,  28  Okl.  275,  114  Pac.  333— holding  that  an  agent's  declarations  concerning 
a  past  transaction  are  not  admissible  against  the  principaL 

Cited  in  note  in  53  Am.  Dec.  776,  on  admissions  of  agent  as  evidence  against 
principal. 

Res  gestsD  testiniony.— Cited  in  Jenkins  v.  Levis,  25  Kan.  479,  holding  that 
declarations  were  not  admissible  as  part  of  the  res  gest»  on  an  issue  of  execution 
of  a  note  and  mortgage. 

14  KAN.  277,  BEIX  ▼•  TAYLOR 

Jndieial  sale— Sale  in  parcels.— Cited  in  Dexter  ▼.-  Cociintn,  17  .Kan.  447; 
Geuda  Springs  Town  &  Water  Co.  v.  LQmb(urd,.57  Kan.  625,  47  Pac.  532;  Mil- 
ler V.  Trudgeon,  16  Okl.  337,  86  Pac  523,. 8  Ann,  Cas.  73&~holding  that  a  judi- 
cial sale  in  gross  of  contiguous  tracts  owned  by  same  judgment  debtors  is  not  void ; 
Bemhard  v.  Hovey,  9  Kan.  App.  25,  57  Pac.  245,  holding  that  a  single  sale  of 
teparate  lots  was  irregular;  Hutchison  v.  Yahn,  9  Kan.  App.  837,  61  Pac.  458, 
holding  that  a  notice  of-  foreclosure  sale  was  voidable,  where  it  did  not  describe 
separate  parcels. 

Same  FTcesslve  anionnt  of  land.-^ited  in  note  in  13  Am.  Dec.  213,  on 
sale  "by  sheriff  of  excessive  amount  of  land. 

14  KAN.  280,  BOYD  r..  8AN70RD 

•  Newly  discovered  evidenoe  as  gronnd  for  new  trial.— Cited  in  Wilkes  v. 
Wolback,  30  Kan.  875,  2  Pac.  606;  Carson,  Pirie,  Soott  &  Co.  y.  G.  M.  Hen- 
derson &  Co.,  34  Kan.  404,  8  Pac.  727— holding  that  one  asking  a  new  trial  on 
the  ground  of  newly  discovered  evidence  must  show  that  failure  to  earlier  dis- 
cover same  was  not  due  to  lack  of  diligence. 
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14  KAH.  282,  SHED  ▼•  AUOUSTINB 

Cited  in  Dodge  y.  Coffin,  15  Kanu  277. 

CammlmUiLej  of  defeases.— Cited  in  Groes  v.  St.  Paal  Fiie  &  M.  Ins.  Co.,  22 
Fed.  74,  holding  that  defenses  to  suit  on  fire  policies  were  not  inconsistent ;  Dis- 
ney y.  St.  Lonis  Jewelry  Co.,  76  Kan.  145,  90  Pac;  782,  holding  that  in  an  action 
on  a  contract  of  sale  defenses  of  fraud  and  breach  of  warranty  are  not  so  iticon- 
sistent  as  to  require  an  election. 

Cited  in  note  in  48  L.  B.  A.  195,  208,  on  right  to  plead  inconsistent  defenses. 

Jvdieial  notice  of  foreign  statutes  and  decisions.-- Cited  in  Loyal  Mystic 
Liegion  of  America  v.  Brewer,  76  Kan.  729,  90  Pac.  247;  Gunderson  v.  Gunder- 
son,  25  Wash.  459,  65  Pac.  791— holding  that  judicial  notice- is  not  taken  of  the 
statutes  or  decisions  of  another  state. 

Cited  in  note  in  11  Am.  Dec.  782,  on  presumption  and  judicial  notice  of  laws ; 
in  49  Am.  Bep.  206,  on  what  will  be  judicially  noticed ;  in  67  L.  B.  A.  47,  on 
how  case  determined  when  proper  foreign  law  not  proved. 

Projndioial  natnro  of  ononeons  lnstmctions.->^ited  in  Hodgin  T.  Bar- 
ton, 23  Kan.  740;  Solomon  B.  Co.  v.  Jones,  30  Kan.  601,  2  Pac.  657— holding 
that  misleading  instructions  require  reversal,  though  there  are  other  matters  on 
which  the  jury  might  have  returned  the  same  verdict 

14  KAK.  288,  WHXIAMS  ▼•  FEINriffAN 

Sale  of  liqnors.— Cited  in  McCkrty  V.  Gordon,  16  Kan.  86,  holding  that  a 
sale  of  liquors  was  made  in  a  distant  city  and  not  in  L.,  thus  not  requiring  the 
seller  to  have  a  license  to  sell  at  K ;  Snider  v.  Koehler,  17  Kan.  432,  holding 
that  verdict  for  plaintiff  was  properly  directed  on  failure  to  prove  defense  that 
notes  sued  on  were  given  for  liquor  unlawfully  sold ;  Glass  v.  Alt,  17  Kan.  444, 
holding  that  note  given  under  illegal  sale  of  liquors  is  not  collectible. 

C^ted  in  note  in  22  Lw  B.  A.  425,  on  passing  of  title  to  property  by  delivery  to 
carrier  for  transportation  to  consignee  or  vendee;  in  61  L.  B.  A.  419,  426,  on 
conflict  of  laws  as  to  sales  of  liquor ;  in  26  L.  B.  A.  (N.  S.)  17,  55,  on  sufficiency 
of  selection  or  designation  of  goods  sold  out  of  larger  lot. 

14  KAN.  290,  BUSH  ▼•  PEAKE 

Bislkt  to  special  ▼ordict.— Cited  In  Briggs  &  Watson  v.  Eggan,  17  E^. 
589,  on  right  to  special  verdict. 

14  KAN.  891,  McVirr  ▼•  BUBITO 

Plaintiff's  riglit  to  dismiss  action.«-Cited  in  Amos  v.  Humboldt  Loan 
Ass'n,  21  Kan.  474,  holding  that  action  to  foreclose  a  mortgage  might  be  dis- 
missed without  prejudice  notwithstanding  a  counterclaim;  Allen  v.  Douglass,  29 
Kan.  412,  on  right  of  plaintiff  in  ejectment  to  dismiss;  JEtna  Life  Ins.  Co.  v. 
Lakin  Tp.,  59  Fed.  989,  8  C.  C.  A.  437,  holding  that  plaintiff  could  dismiss  with- 
out prejudice  at  any  time  before  submission  to  the  jury. 

Defendant's  riehts  on  dismissal.— Cited  in  Manning  v.  Manning,  26  Kan. 
98;  McKey  v.  Lauflin,  48  Kan.  581,  30  Pac.  16— on  rights  of  defendant  in 
replevin  on  dismissal  by  plaintiff;  Citizens'  State  Bank  v.  Morse,  60  Kan.  526, 
57  Pac.  115,  holding  that  in  replevin' it  was  proper  to  render  ^di^ent'for  te- 
tnm  of  the  property  or  payment  of  its  admitted  value. 

14  KAK.  293,  MOBBIIX  ▼.  DOUGLASS 

Cited  in  Bliss  v.  Conch,  46  Kan.  400,  26  Pac;  706. 

Tax  deed— Validity^— Cited  in  Board  of  Begents  of  Kansas  State  Agricultural 
College  V.  linscott,  30  Kan.  240,,  1  Pac,  81^  on  'SufGciency  ot  tax'^eed  as  to  recital 
of  payment  for  assignmei^t  of  certifiqate^  Douglass  v.  Dickson,  31  Kan.  310,  1 
Pac  541,  holding  that  a  tfiz  dec^,  ^j^.P^Pf  facie  valid ;  Mack  y.  Price,  35  Kan. 
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134,  10  Pac.  521,  holding  that  a  tax  deed  was  not  Toid  for  omitting  certain  words 
from  the  attestation  or  conclusion  clause ;  Thompson  v.  Oolbnm,  68  Kan.  819,  T5 
Pac.  608,  holding  that  a  tax  deed  was  not  £atally  defective  on  account  of  recitals 
therein;  Baughman  v.  Harvey,  76  Kan.  767,  93  Pac.  146,  holding  that  tax  deed 
was  not  Toid  for  irregularity  in  recitaU  concerning  sale. 

Same— SnAoienoy  of  oonsideration.— Cited  in  Douglass  ▼.  Nuzum,  16  Kan. 
515,  holding  that  payment  of  one  year's  taxes  is  sufficient  to  sustain  a  tax  deed. 

Validity  of  county's  oontraot.— Cited  In  Waters,  Chase  &  Tillotson  v.  Tn>- 
viUo,  47  Kan.  197,  27  Pac  822,  holding  void  a  contract  hy  a  county  for  services 
required  of  the  county  attorney. 

Presumption  of  regularity  of  deed.— Cited  in  Graden  v.  Mais,  77  Kan. 
702,  95  Pac.  412,  127  Am.  St.  Rep.  456,  on  presumption  arising  on  loss  of  rec- 
ord of  deed. 

Control  of  lands  purehased  by  oonaty  for  taaEes*— Cited  in  Noble  ▼.  Gala* 
22  Kan.  493,  on  control  of  lands  purchased  by  ooonty  for  taxaOi 

14  KAir.  308»  JBFFS  v.  FUGKSKaEB 

14  KAK.  310,  TILTON  ▼•  KKAPP 

14  KAN.  812,  OEMETERT  AS8*N  ▼•  BCENIlffGEB 

Cited  in  Douglass  ▼.  City  of  Leavenworth,  6  Kan.  App.  96,  49  Pac  676. 

Cnl-de-«ae  as  Mghway.— Cited  in  Dyche  y.  Weichselbaum,  9  Kan.  App.  360, 
58  Pac.  126,  on  proposition  that  a  cul-de-sac  can  be  a  public  highway. 

Bedioation— Proof  .—Cited  in  Board  of  Com'rs  of  Wyandotte  County  v.  First 
Presbyterian  Church,  30  Kan.  620,  1  Pac  109,  on  proof  of  intention  to  dedicate. 

Saaie— Aoo0ptanoe.^-Cited  in  Hitchcock  v.  City  of  Oberlin,  46  Kan.  90,  29 
Pac.  466  (concurring  opinion);  State  ex  rel.  ▼.  McClure,  58  Kan.  295,  36  Pac 
353— holding  that  generally  there  must  be  an  acceptance  of  a  parol  dedication; 
Raymond  v.  City  of  Wichita,  70  Ivan.  523,  79  Pac.  323,  on  acceptance  of  dedica- 
tion of  land  for  street 

Cited  in  note  in  22  L.  R.  A.  (N.  S.)  1114,  on  limited  me  of  way  by  public  u 
acceptance. 

Same— Gonunon  law.^-Cited  in  Board^f  Com'ra  of  Wyandotte  County  ▼• 
First  Presbyterian  Church,  30  Kan.  620,  1  Pac.  109,  holding  that  a  dedication 
may  be  validly  made  independently  of  statute. 

Cited  in  note  in  57  Am.  St.  Rep.  746,  759,  760,  on  highways  by  user. 

14  KAN.  318,  RH£INHART  ▼.  STATS 

Requisites  of  petition  on  redelivery  bond.*-Cited  in  O'Lougblin  y.  Carr, 
9  Kan.  App.  818,  60  Pac.  478»  holding  that  the  petition  in  an  action  on  a  repleyin 
redelivery  bond  need  not  allege  that  affidavit  was  filed  in  the  replevin  action  be- 
fore the  order  of  delivery  was  issued. 

Sniloienoy  of  objection  to  evidene^.^— Cited  in  Humphrey  y.  Collins,  23 
Kan.  549;  Long  r.  Kasel^eer,  28  Kan.  226;  State  ▼.  Taylor,  36  Kan.  329,  13 
Pac.  550— holding  that  ordinarily  a  general  objection  to  evidence  is  not  avail- 
able. 

Order  of  proof  .^-Cited  in  Blake  y.  Pow«ll,  26  Kan.  320,  holdfitig  that  tiie  or- 
der of  proof  ii  largely  discretionary  with  a  trial  court 

OSloers— Be  faeto  oflleers.-*-Oited  in  Commissioners  of  Saltne  County  v. 
Anderson,  20  Kan.  298,  27  Am.  Rep.  171,  holding  that  a  county  clerk  de  jttre  hu 
no  right  of  action  against  county  clerk  de  facto  for  salary  paid  the  latter; 
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Same— Holding  over^Clted  In  Salamanca  Tp.  v.  Wl]s(»i,  109  U.  S.  627,  8 
Sap.  Gt  344,  27  Lb  Ed«  1055,  holding  that  service  on. a  township  treasurer  was 
not  inyalidated  by  his  previous  removal  from  the  township. 

1«  KAK.  324,  CAimOK  ▼.  KREIPE 

BCAnnless  error  in  striking  defense.— Cited  in  Clark  v.  Weir,  37  Kan.  98, 
14  Pac  533,  holding  that  exclusion  of  one  of  two  defenses  was  harmless  error, 
^bere  defendant  introduced  all  his  evidence  under  a  remaining  defense. 

1«  KAH.  328,  WATSON  ▼.  VOORHEES 

Mortsages  fry  homestead  entry nien^ « Cited  in  Stark  v.  Morgan,  73  Kan. 
453,  S5  Pac  567,  6  I«.  B.  A.  (N.  &)  934,  9  Ann.  Cas.  930;  Fariss  t.  Deming 
Investment  Co.,  5  Okl.  496,  49  Pac.  926 ;  Stark  v.  Duvall,  7  Okl.  213,  54  Pac. 
45a— holding  that  the  federal  statute  (Act  May  20,  1862,  c.  75,  t  4,  12  Stat  398 
[U.  S.  Comp.  St  1901,  p.  1398}  >  which  provides  public  lands  entered  as  a  home- 
stead shall  not  be  liable  for  debts  contracted  bdfore  issuance  of  patent  did  not 
prevent  a  mortgage  lien  from  attaching. 

Cited  in  note  in  6  Ij.  B.  A.  (N.  S.)  935,  on  mortgage  upon  public  lands  ex- 
ecuted by  homesteader  prior  to  patent  or  final  proof. 

Onuission  to  plead  defense.^-Cited  in  Peterson  v.  Crosier,  29  Utah,  235,  81 
Pac.  860,  holding  that  defendant  was  not  entitled  to  vacation  of  a  default  judg- 
ment for  neglect  of  his  counsel* to  interpose  a  defense  of  limitations;  Haseltine 
V.  GiUiland,  2  Kan.  App.  456,  holding  that  an  unvacated  judgment  Is  conclusive 
as  \o  the  parties'  rights. 

14  KAN.  331,  :dlOBT  ▼.  ATRES 

Antl&ority  of  Jmdse  pro  tem.— -Cited  in  Re  Watson,  80  Kan.  753,  1  Pac. 
775,  holding  that  parties  were  precluded  from  questioning  a  judge's  decision  on 
the  ground  that  he  was  not  the  regular  judge  and  had  not  been  selected  and 
sworn  as  a  judge  pro  tern.;  Hegwer  v.  Kiff,  31  Kan.  636,  3  Pac.  303,  holding 
that  application  for  a  change  of  place  of  trial  was  not  too  late,  when  made  when 
the  case  was  called  for  trial  by  a  pro  tem.  judge ;  City  of  Wellington  v.  Welling- 
ton Tp.,  46  Kan.  213,  26  Pac.  415;  Missouri  Pae.  R.  Go.  v.  Preston,  63  Kan. 
819,  66  Pac.  1050  (concurring  opinion)— holding  that  the  authority  of  a  judge  pro 
tem.  coald^  not  be  questioned  on  appeal,  where  the  parties  consented  to  trial 
before  him. 

De  facto  ofioer.— Cited  in  Commissioners  of  Saline  County  v.  Anderson,  20 
Kan.  298,  27  Am.  Rep.  171,  holding  that  county  commissioners  were  not  liable 
to  a  county  clerk  de  jure  for  salary  paid  a  county  clerk  de  facto. 

Neoessity  for  reply^^Cited  in  Baker  v.  L.  C.  Van  Nes*  &  Co^  25  Okl.  34, 
105  Pac.  660,  holding  that  in  an  action  by  a  partnership  a  reply  was  necessary, 
where  defendant  pleaded  that  the  firm  had  not  complied  with  the  statutes  gov- 
erning use  of  fictitious  names. 

« 

14  KAN.  342,  BRANDON  ▼.  BRANDON 

DiTorce— Effect  of  decree.— Cited  in  Re  Johnston,  54  Kan.  726,  39  Pac.  725, 
holding  that  divorce  and  adjustment  of  property  interests  are  cotemporaneons. 
Cited  in  note  in  65  Am.  Dec.  356,  on  effect  of  valid  decree  of  divorce. 

8ame-<Alinionj  as  lien  on  land.— Cited  in  Blankenship  v.  Blankenship,  19 
Kan.  159;  Johnson  v.  Johnson,  66  Kan.  546,  72  Pac.  267— holding  that  alimony 
may  be  decreed  a  Hen  against  the  husband's  land. 

Cited  in  note  in  102  Am.  St  Rep.  708,  on  power  of  courts  to  create  and  en- 
force liens  to  secure  paj'ment  of  alimony. 
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Same— Disposition  of  homestead.— Cited  in  Leach  ▼.  Leach,  46  E^an.  724, 
27  Pac  131;  Goldsborough  v.  Hewitt,  23  Okl.  66,  99  Pac.  9(y7,  138  Am.  St  Bep- 
795 — on  right  to  assign  homestead  to  either  party  in  a  divorce  action. 

Cited  in  note  in  23  L.  R.  A.  240,  on  effect  of  divorce  on  homestead  rights. 

Same— Gi&stody  of  eUldren— Cited  in  note  in  34  AJn.  Rep.  700,  on  custody 
of  children. 

Same— DruAkeiuiess^^ited  in  note  in  34  L.  B.  A.  464,  on  drunkennesi  as 
affecting  divorce. 

14  KAN.  347,  WEAVER  ▼.  OABDVEB 

SnAoienej  of  indorsement  on  snm]nons.F— Cited  in  Knowles  y.  Armstrong, 
16  Kan.  371;  Beverly  v.  Fairchild,  47  Kan.  289,  27  Pac  985;  Sparks  v.  Beyer, 
6  Kan.  App.  721,  46  Pac  980;  Horton  y.  Haines,  23  OkL  878»  102  Pac  121— 
holding  that  indorsement  on  summons  aathorized  mortgage  foreclosure;  Abbey 
v.  W.  B.  Grimes  Dry  Goods  Co.,  44  Kan.  415,  24  Pac  426,  holding  that  indorse- 
ment of  summons  need  not  be  signed  by  the  clerk  and  attested  with  the  seal  of 
the  court. 

Stare  decisis^— Cited  in  note  in  73  Am.  St  Rep.  101,  on  limitations  on  doc- 
trine of  stare  decisis. 

14  KAN.  349,  MISSOURI,  R.  A  T.  BT.  CC  ▼•  DAVIDSON 

Railroads— Setting  ovt  fires.— Cited  in  Kansas  Pac.  R.  Co.  ▼.  Brady,.  17 
Kan.  380;  Leavenworth,  L.  &  G.  R.  Co.  v.  Cook,  18  Kan.  261;  Hunt  v.  Haines, 
26  Kan.  210;  Johnston  v.  Marriage,  74  Kau.  208,  86  Pac  461,  87  Pac  74— on 
liability  of  railway  company  for  purely  accidental  fires;  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Dennis,  38  Kan.  424,  17  Pac  153;  Interstate  Galloway  Cattle  Co,  v. 
Kline,  51  Kan..  23,  32  Pac  628— on  negligence  in  permitting  dry  grass,  etc,  to 
accumulate  on  a  railway  right  of  way. 

Cited  in  note  iix  16  L.  R.  A.  41,  on  presumption  of  negligence  from  occurrence 
of  accidents. 

14  RAN.  358,  SMITH  t.  BURRHAX.TER 

Review  on  appeal  from  Jnstioe  ooiirt.^-Cited  in  Stuttle  t.  Bowers,  31 
Kan.  432,  2  Pac.  806,  in  support  of  counseVs  contention  that  the  district 
court  did  not  err  in  accepting  a  transcript  on  appeal  as  being  conclusive  as  to 
what  was  done  in  justice  court. 

14  RAN.  366,  BAWBEN  ▼.  STEWART 

Vaeaneies  in  district  Jndfl:es]Lips.--Cited  in  Wendorlf  v.  Din,  83  Kan.  782, 
112  Pac.  58B,  holding  that  an  election  of  district  judges  constitutes  a  "regular" 
election  under  the  constitutional  provision  for  filling  vacancies. 

14  RAN.  366,  RUSSEIX  ▼.  SBOTH 

Pleadinfl^-Defeots— Waivers-Cited  in  Wright  t.  Bacheller,  16  Kan.  259; 
Netcott  V.  Porter,  19  Kan.  131— holding  that  replies  may  sometimes  be  waived; 
Kansas  Pac  R.  Co.  v.  Taylor,  17  Kan.  566,  on  waiver  of  pleading  of  essential 
fact;  Street  v.  Morgan,  64  Elan.  86,  67  Pac.  448,  holding  that  argumentative 
denial  did  not  enlarge  the  issues  made  by  a  general  denial;  Colean  Mfg.  Co.  v. 
Johnson,  82  Kan.  655,  109  Pac  408,  20  Ann.  Cas.  296,  on  necessity  for  reply. 

Replevin— Preserration  of  property.— Cited  in  note  in  69  Lk  B.  A.  28S, 
on  duty  to  preserve  and  return  property  replevined. 
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14  KAN.  375»  STATE  r.  WAI.TEB 

Cited  in  City  of  Olathe  v.  Adams,  15  Kan.  391.  v 

Veane  snifioiontly  stated  in  indictment.— Cited  in  State  v.  Bybee,  17 
Kan.  462;  Flohr  v.  Territory,  14  OkL  477,  78  Pac.  505,  holding  tliat  an  indict- 
ment sufficiently  charged  the  venue  of  the  offense. 

14  KAK.  377»  BROWN  ▼•  j6HNSON 

Continnanoe.-^ited  in  Conley  v.  Fleming,  14  Kan.  381;  State  v.  Bartley, 
48  Kan.  421,  29  Pac.  701 — ^holding  that  application  for  continuance  on  ground  of 
absent  testimony  was  properly  refused. 

Cited  in  note  in  74  Am.  Dec.  148,  on  continuance  of  civil  causes. 

Error,  writ  of— Review  dependent  on  records— Cited  in  Merket  v.  Smith, 
33  Kan.  66,  5  Pac.  394,  on  right  to  review  merits  where  all  the  evidence  is  not 
in  the  record ;  Hill  v.  First  Nat  Bank,  42  Kan.  364,  22  Pac.  324 ;  Stote  ex  rel. 
Bradford  v.  Board  of  Com'rs  of  Harper  County,  43  Kan.  195,  23  Pac.  101 ;  New^- 
by  V.  Myers,  44  Kan.  477,  24  Pac.  971;  Frazier  v.  Weaver,  67  Kan.  829,  72 
Pac.  792:  Southwest  Missouri  Electric  Ry.  Co.  v.  Fry,  71  Kan.  736,  81  Pac. 
462 ;  Streeter  v.  Westenhaver,  1  Kan.  App.  730,  41  Pac.  992 ;  Lilly  v.  Russell  & 
Co.,  4  Okl.  94,  44  Pac.  212 ;  Board  of  Comers  of  Washita  County  v.  Hubble,  8 
Okl.  169,  56  Pac.  1058 ;  Board  of  Com'rs  of  D.  County  v.  Wright,  8  OkL  190, 
57  Pac.  203 — as  to  when  record  should  show  that  it  contains  all  the  evidence. 

Effect  of  sisnatnre  to  ease-miide.— Cited  in  Eddy  v.  Weaver,  37  Kan.  540, 

15  Pac.  492 ;  Wilson  v.  Willey,  1  Kan.  App.  427,  42  Pac.  1092 ;  Mutual  Benefit 
Life  Ins.  Co.  v.  Sackett,  5  Kan.  App.  660,  48  Pac.  994 ;  Board  of  Com'rs  of 
Day  County  v.  Hubble.  8  Okl.  209,  57  Pac.  163 ;  Wade  v.  Gould,  8  OkL  690,  59 
Pac.  11;  Martin  v.  Gassert,  17  OkL  177,  87  Pac.  586— on  effect  of  signature  to 
case-made. 

14  KAN.  381,  CONLET  ▼.  IXEMINO 

Preliminary  injunction  as  discretionary  remedy.— Cited  in  Railroad  Com- 
mission of  Alabama  v.  Central  of  Georgia  Ry.  Co.,  170  Fed.  225,  95  C.  C.  A. 
117;  OWstead  v.  Koester,  14  Kan.  463;  Davis  v.  Stark,  30  Kan.  565,  2  Pac. 
637;  Johnson  v.  Board  of  Com'ra  of  Wilson  County,  34  Kanv  670,  9  Pac.  384; 
Mead  v.  Anderson,  40  Kan.  203,  19  Pac.  708 ;  Van  Natta-Lynds  Drug  Co.  v.  Ger- 
son,  43  Kan.  660,  23  Pac.  1071— holding  that  granting  of  a  preliminary  injunction 
is  largely  discretionary. 

Same— Evidence  on  application.— Cited  in  Emmons  v.  Gille,  61  Kan.  178, 
32  Pac.  916,  holding  that  probable  results  of  final  hearing  and  effects  of  tempo- 
rary injunction  may  be  considered  on  application  therefor. 

Location  of  oonnty  eeatsv— Cited  in  State  ex  reL  Kellogg  v.  Board  of  Com'rs 
of  Atchison  County,  44  Kan.  186,  24  Pac.  87. 

Distinguished  in  Allen  v.  Reed,  10  OkL  105,  60  Pac.  782,  63  Pac.  867— holding 
Ouit  a  county  seat  need  not  be  located  inside  the  limits  of  a  dty  or  other  mu- 
nicipal corporation. 

Eleetions—Irresalarities.— Cited  in  note  in  90  Am.  St  Rep.  66,  on  irregu- 
larities avoiding  elections. 

14  KAN.  387,  SWEHSOlf  t.  MOI^IKE  PLOW  CO. 

Xiejoinder  of  parties  and  oanses  of  action.— Cited  in  Palmer  v.  Waddell, 
22  Kan.  852,  holding  that  plaintiffs  could  not  recover  in  a  single  action  damages 
to  their  separate  rights;  Bowman  v.  Germy,  23  Kan.  306,  holding  that  there 
was  no  misjoinder  of  parties  in  a  suit  to  cancel  a  note  and  mortgage ;  Jeffers  v. 
Forbes,  28  Kan.  174,  holding  that  separate  vendors  cannot  unite  in  a  single  bill 
against  a  common  purchaser;  Ambrose  v.  Parrott,  28  Kan.  693,  holding  that  a 
petition  on  notes  stated  several  causes  of  action;    McGrath  y.  City  of  Newton, 
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29  Kan.  3G4,  holding  that  only  such  parties  as  are  united  in  interent  sboold  be 
joined  as  plaintiffs;  Durcin  v.  Pontious,  34  Kan.  353,  8  Pac.  428,  holding  that 
there  was  a  ^misjoinder  of  plaintiffs  in  an  action  for  damages  caused  by  selling 
plaintiffs*  father  intoxicating  liquors;  Leavenworth  N.  &  S.  R.  Co.  v.  Wilkins. 
45  Kan.  074,  26  Pac.  16,  holding  that  there  was  misjoinder  in  an  action  against 
a  railway  company  for  injury  to  land;  Hurd  t.  Simpson,  47  Kan.  372,  27  Pac. 
961,  holding  that  several  persons  cannot  maintain  a  joint  action  on  separate 
causes  of  action;  Henley  v.  Wheatley,  68  Kan.  271,  74  Pac.  1125,  holding  that 
a  separate  action  cannot  be  maintained  on  a  promise  to  pay  contained  in  a  mort- 
gage; State  Ins.  Go.  of  Des  Moines,  Iowa,  t.  Belfoid,  2  Kan.  App.  280,  42  Pac 
409,  holding  that  united  causes  of  action  must  affect  all  the  parties;  Stewart 
V.  Templeton,  55  Or.  364,  104  Pac.  978,  106  Pac.  640,  holding  that  there  was  no 
misjoinder  of  plaintiffs  in  an  action  on  notes. 

Cited  in  note  in  37  L.  B.  A.  742,  on  proceedings  to  enforce  mortgage  for  part 
of  mortgage  debt. 

Mortgage  aa  incMent  of  note«— Burhans  v.  Hutcheson,  25  Kan.  61^,  37 
Am.  Rep.  274,  holding  that  the  owner  of  notes  is  the  owner  of  a  mortgage 
securing  fhem. 

Effect  of  asslgBnient  or  foreolosure  of  mortgage.— Perkins  v.  Matte- 
son,  40  Kan.  165,  19  Pac.  633,  holding  that  a  mortgagee  was  liable  for  the 
statutory  penalty  for  failing  to  release  the  mortgage  after  unrecorded  assign- 
ment; Dumont  v.  Taylor,  67  Kan.  727,  74  Pac.  234,  holding  that  after  mortgage 
foreclosure  suit  cannot  be  maintained  on  debt  secured. 

14  KAN.  390,  JOHNSTON  T.  WINFIELB  TOWN  GO. 

Right  ^o  Tary  oonslderation  recited  in  deed.-^it^  in  Ruggles  ▼.  Glare, 
45  Kan.  662,  26  Pac.  25,  holding  that  in  the  absence  of  fraud  the  consideration 
expressed  in  a  deed  cannot  be  contradicted  or  varied,  to  invalidate  the  deed. 

Cited  in  note  in  20  L.  R.  A.  109,  on  parol  evidence  as  to  consideration  of  deed. 

Delivery  of  deed.— Cited  in  Rohr  v.  Alexander,  57  Kan.  381,  46  Pac.  699, 
holding  that,  while  delivery  Is  essential  to  a  conveyance,  possession  by  the  gran- 
tee, affords  prima  facie  evidence  thereof.  ^ 

14  KAN.  398,  CLARK  ▼.  SPENCER,  19  AM.  REP.  96 

Pleading.— Cited  in  Wagstaff  v.  Challiss,  29  Kan.  505,  holding  that  defend- 
ant in  a  case  originating  in  justice  court  is  entitled  to  prove  a  set-off  or  counter- 
claim without  pleading. 

Same— Proof  admissible  under  general  denial.^?!  ted  in  Barber  Asphalt 
Pav.  Co.  V.  Botsford,  56  Kan.  532,  44  Pac.  3,  holding  that  new  defensive  matter 
is  not  admissible  under  a  general  denial;  Curtis  v.  Schmehr,  69  Kan.  124,  76 
Pac.  434;  Columbia  Nat.  Bank  v.  Western  Iron  &  Steel  Co.,  14  Wash.  162,  44 
Pac.  145— on  right  to  prove  payment  under  general  deniaL 

Same— Amended  or  supplemental  pleadings.— Cited  in  City  of  Burlin- 
game  v.  Kansas  Valley  Nat.  Bank,  17  Kan.  407;  Simpson  v.  Vose,  31  Kan.  227, 
1  Pac.  601 ;  Central  Branch  Union  Pac.  R.  Co.  v.  Andrews,  41  Kan.  370,  21 
Pac.  276;  Dreilling  v.  First  Nat.  Bank,  43  Kan.  197,  23  Pac.  94,  19  Am-  St. 
Rep.  126;  Austin  v.  Jones,  47  Kan.  565,  28  Pac.  621;  Kuchler  v.  Weaver,  23 
Okl.  420,  100  Pac.  915,  18  Ann.  Cas.  462^on  power  of  court  respecting  filing  of 
amended  or  supplemental  pleadings. 

Contracts— Failnre  of  consideration.— Cited  in  note  in  117  Am.  St.  Etep* 
524,  on  contracts,  consideration  for  which  has  partly  failed,  or  is  partly  illegal. 

14  KAN.  408,  BABGOCK  t.  DEFORD 

Parol  evidence  affecting  writingis.— Cited  in  Weeks  v.  Medler,  20  Kan.  57; 
Schoen  v.  Sunderland,  39  Kan.  758,  18  Pac.  913 ;   St  Louis  Wire-Mill  Co.  v.  CoH" 
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solidated  Barb- Wire  Co.,  46  Kan.  773,  27  Pac.  118;  Getto  v.  Binkert,  55  Kan. 
617,  40  Pac.  925;  Heskett  v.  Border  Queen  Mill  &  Elevator  Co.,  81  Kan.  356, 
105  Pac.  432— holding  that  a  cotenjporary,  independent,  parol  contract  could  be 
Bhown;  Dodge  v.  Oatis,  27  Kan.  762,  holding  that  the  maker  of  a  note  could 
show  certain  extraneous  matters  as  a  defense  thereto;  German  E^re  Ins.  Co.  v. 
Thompaon,  43  Kan.  567,  23  Pac.  608;  Evans  v.  McElfresh,  85  Kan.  389,  116 
Pac.  612;  Dempster  Mill  Mfg.  Co.  v.  Fitzwater,  6  Kan.  App.  24,.  40  Pac.  624— 
holding  that  inoomplete  written  contract  may  be  supplemented  by  parol  evidence. 
Distinguished  in  Thisler  v.  Mackey,  65  Kan.  464,  70  Pac.  334,  holding  that 
oral  evidence  of  a  contemporaneous  agreement  to  surrender  a  note  without  pay- 
ment on  rescission  of  the  contract  under  which  it  was  given  was  inadmissible. 

AKent»-Aots  and  rapreseatationji.— Cited  in  McNamara  v.  Culver,  22  Kan. 
661;  Victor  Sewing  Mach.  Co.  v.  Rheinschild,  25  Kan.  534— holding  that  there 
coald  be  no  recovery  on  an  order  for  goods  whidi  were  returned  as  not  complying 
with  the  salesman's  representations ;  Banks  y.  Everest,  36  Kan.  687,  12  Pac.  VH, 
holding  that  an  agent's  acts  in  contracting  to  sell  law  hooks  bound  his^  prin- 
cipal ;  Raynor  v.  Bryant,  43  Kan.  492,  23  Pac.  601 ;  Kansas  Fanners'  Fire  Ins. 
Co.  y.  Saindon,  52  Kan.  486,  35  Pac.  15,  39  Am.  St  Rep.  356*-holding  that  an 
insurance  company  was  estopped  to  deny  agency  of  a  solicitor. 

fi«Bse— Authority  of  salesmaawi— Cited  in  Ludlow-Saylor  Wire  Co.  v.  Frib- 
ley  Hardware  &  Implement  Co.,  67  Kan.  710,  74  Pac.  287;  Aultman  Thrashing 
&  Engine  Co.  v.  Knoll,  71  Kan.  100,  79  Pac.  1074;  Wells  v.  Hickox,  1  Kan. 
App.  485,  40  Pac.  821 ;  Smith  y.  Droubay,  20  Utah,  443,  58  Pac.  1112-on  au- 
thority of  traveling  salesman. 

14  KAN  412,  LONG  ▼.  CmLP 

Tasation— Exemptions.— Cited  in  Clearwater  Timber  Co.  v.  Nez  Perce  Coun- 
ty, 155  Fed.  633,  holding  that  Idaho  property  exempt  from  taxation  on  the  second 
Monday  in  January  is  exempt  for  the  current  year ;  Doty  v.  Bassett,  44  Kan.  754, 
26  Pac.  51,  holding  that  public  lands  not  entered  on  or  before  March  Ist  were 
not  taxable  for  the  current  year. 

Cited  in  note  in  132  Am.  St.  Rep.  837,  on  exemption  ftrom  taxation  or  assess- 
ment of  lands  owned  by  governmental  bodies,  or  in  which  they  have  an  interest. 

St*tntes—<Co]&stmotio]i.— Cited  in  Watson  v.  Keystone  Iron- Works  Co.,  70 
Kan.  43,  74  Kan.  260  (dissenting  opinion),  on  construction  of  statutes. 

Same— Conlllot  between  s^neral  and  special  aots.*<];ited  in  Magone  v. 
King,  51  Fed.  525,  2  C.  C.  A.  363 ;  United  States  v.  Jackson,  143  Fed.  783,  75  C. 
C.  A.  41;  Jackson  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  178  Fed.  432,  102  C.  C.  A.  150; 
State  V.  Wilson,  73  Kan.  334,  80  Pac.  6p9,  84  Pac.  737,  117  Am.  St  Rep.  479; 
Lowndes  v.  Huntington,  153  U.  S.  1,  14  Sup.  Ct.  758,  38  L.  Ed.  615— holding 
that  a  specific  statute  controls  a  general  one  on  the  same  subject 

14  KAK.  416,  C0NNIKGHAM,  XH  RE 

Judicial  oomtrol  over  Ck>Temor.— Cited  in  Martin  v.  Ingham,  38  Kan.  641, 
17  Pac  162,  on  control  of  courts  oTtr  Q^vcznor^s .  acts. 
Cited  in  note  in  6  L.  R.  A.  (N.  S.)  755,  on  mandamus  to  Governor. 

H  KAK.  418,  STATE  EX  BEIi.  GRIFFITH  ▼.  OSAWKEE  TF.,  19  AJC 
REF.  99 

Bight  of  state  to  aid  individnalsw— Cited  in  Re  Madera  Irr.  Dist.,  92  Cai. 
206,  28  Pac.  272,  676,  14  Lu  R.  A.  755,  27  Am.  St  Rep.  106 ;  Dodge  v.  Mission 
Tp.,  Shawnee  County,  Kan.,  107  Fed.  827,  46  C.  C.  A.  661,  54  L.  R.  A.  242; 
First  State  Bank  of  Holstein,  Neb.,  v.  Shallenberger,  172  Fed.  999;  Larabee  v. 
Dolley,  175  Fed.  365;  Central  Branch  U.  P.  R.  Co.  v.  Smith,  23  Kan.  745— 
on  validity  of  bonds  in  aid  of  private  enterprises;    In  re  Relief  Bills,  21  Colo. 
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62,  3D  Pac  1069,  holdin^r  that  state  cannot  extend  charitable  or  industrial  aid 
to  persons  not  under  the  state's  control;  Blain  v.  Riley  County  AjfricultunU 
Society,  21  Kan.  558,  holding  that  mandamus  did  not  lie  to  compel  a  county 
treasurer  to  mieike  a  payment  to  a  county  agricultural  society. 

Distinguished  in  Lake  Koen  Navigation,  Reservoir  &  Irrigation  Co.  v.  Klein, 
63  Kan.  484,  65  Pac.  684,  on  the  right  of  private  corporations  to  exercise  the 
power  of  eminent  domain. 

Cited  in  note  in  7  L.  R.  A.  (N.  S.)  1197,  on  validity  of  statute  providing  for 
assistance  of  individual  members  of  certain  classes  of  unfortunate  or  afflicted 
persons;  in  14  L.  R.  A.  475,  on  public  purposes  for  which  money  may  be  ap- 
propriated or  raised  by  taxation;  in  27  L.  R.  A.  (N.  S.)  10T9,  on  right  to  as*; 
public  funds  to  relieve  persons  not  entirely  without  means. 

14  KAK.  430,  MoOOT  ▼«  HAZI.ETT 

Payai«nt  hj  ikota  or  eh«ekw— Oited  in  Shepard  &  Playford  ▼.  John  G.  Allen 
&  Son,  16  Kan.  182;  Medberry,  Yetter  &  Co.  v.  Soper,  Brainard  &  Co.,  17  Kan. 
369— holding  that  a  note  may  be  given  in  extinguishmenf  of  a  pre-existing  debt ; 
Topeka  Capital  Co.  v.  Merriam,  60  Kan.  397,  56  Pac.  757;  Webb  ▼.  National 
Bank  of  the  Republic,  67  Kan.  62,  72  Pac.  620--holding  that  whether  notee  w^ 
intended  to  extinguish  or  supplement  existing  indebtedneBs  was  to  foe  determined 
from  the  evidence;  MuUins  v.  Brown,  32  Kan.  312,  4  Pac.  305,  holding  that 
a  check  to  the  drawer's  agent  oould  not  be  evidence  of  payment  to  another ;  Brad- 
ley, Wheeler  &  Co.  v.  Harwi,  43  Kan.  314,  23  Pac  566,  holding  that  a  mte 
does  not  prima  facie  discharge  the  debt  for  which  it  as  i^ven. 

Cited  in  note  in  35  L.  R.  A.  (N.  S.)  7,  on  payment  by  commercial  paper. 

14  KAK.  432,  SITET.T*  A  BABGEB  ▼«  BISHOP 

Rielit  to  meohanlo'ji  liea^— Cited  in  Delahay  r.  Goldie,  17  Kan.  263,  hold- 
ing that  a  lumber  dealer  is  entitled  to  a  lien  for  materiAls  furnialMd  a,  contiactor ; 
Conroy  v.  Pesty,  26  Kan.  472,  on  tima  for  fiUng  necfaaoieVi  lien. 

Cited  in  note  in  20  L.  R.  A.  565,  on  payment  to  coaAmctoiB  or  ilieonliijUsfa 
as  affecting  liens  of  subordinate  claimants. 

14  KAK.  435,  CXARK  ▼.  IiIBBET 

Indian  land*-^AUenatlonw-^ited  in  libby  ▼.  Clark,  U8  U.  8.  260,  6  Sup. 

Ct.  1045,  30  1m  Ed.  133,  holding  that  lands  were  inalienable  for  ^ve  yean  after 
ratification  of  a  treaty ;  Laughton  v.  Nadeau,  75  Fed.  7B9,  holding  that  an  Indian 
boy,  whose  patent  was  obtained  by  false  representations,  could  not  alienate  his 
land ;  Clarlc  v.  Alters,  16  Kan.  166 ;  Clark  v.  Libbey,  17  Kan.  634— holding  that 
a  deed  violating  an  Indian  treaty  was  void;  Campbell  v.  Paramore,  17  Kan. 
639,  on  removal  of  restrictions  upon  Indian  allottee;  Commisdoners  of  Frank- 
lin County  V.  Pennock,  18  Kan.  579,  holding  t)iat  certain  Indian  lands  were  tax- 
able and  alienable  on  issuance  of  patents;  Baldwin  v.  Sqoirei^  20  Kan.  280, 
holding  that  a  conveyance  made  by  an  allottee  was  valid. 

14  KAN.  439,  HORVUXE  r.  jrOBTHBUlP 

14  KAK.  443,  8HEPABB  ▼.  HAAS 

^Bztrlnaie  erldenoe  to  eaiplain  o«intraot— Cited  in  tSt  Louts,  L.  &  W.  1ft. 
Co.  V.  Maddox,  18  Kan.  546 ;  Evans  v.  McEIf resh,  85  Kan.  389,  116  Pac.  612— 
holding  that  extrinsic  «v!dence  was  admissible  to  explain  incomplete  and  rabotdi- 
nat«  agreement. 

fihillloi«noj  of  iMsiciunent  of  enror^— Cited  in  Richardson  v.  Mackay,  4 
Olsl.  328,  46  Pac.  546,  holding  that  an  assignment  that  the  trial  court  erred  in 
overruling  motion  for  new  trial  was  sufficient  to  authorize  review  of  certain 
objections. 
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14  BJUr.  446,  XEITZEIi  w.  CXTT  OF  OOHOORDXA 

Cited  iA  GUy  of  SaHna  y.  8eit%  16  Kaa«  143;  City  of  Topekti  r.  BoutwcU^ 
58  Kan.  20,  35  Pac.  819,  27  K  R.  A.  593. 

]|«t»r«  of  proaeom«littBw-Cite4  ia  City  of  Olatbe  v.  Adams,  15  Kan.  3dl ; 
Mariner  t.  Mackey,  25  Kan.  669 ;  In  re  RoI£b,  30  Kan.  758»  1  Pac.  523-holding 
that  a  prosecntlon  for  maintaining  a  public  nuisanee  is  a  criminal  prosecution; 
In  ve  Jsihn,  66  Kan.  694»  41  Pac.  956,  holding  that  a  prosecution  for  violation  of 
an  ordinance  was  in  the  nature  of  a  criminal  action. 

Cited  in  note  in  33  L.  R.  A.  39,  on  proceedings  for  yiolations  of  ordinances  as 
prosecutions  for  crime. 

Renaedy  for  verlew  o£  6(Mi'riatiiiMiu*<-<Oited  in  Oity  of  Badington  T.  James, 
17  Kan.  221;  West  t.  dtj  of  Columbus,  20  Kan.  633;  Peterson  ▼•  City  of 
Ottawa,  41  Kan.  298,  21  Pac.  263— holding  that  appeal,  and  not  error,  is  the 
pr<^er  remedy  to  review  a  conviction  for  violating  an  ordinance ;  State  v.  Ash- 
mora»  19  Kan.  544,  holding  that  there  is  no  jurisdiction  of  an  appeal  without  no* 
tice  of  appeal. 

14  KAlf.  449,  CUHTIB  ▼.  BW3KLEY 

Cited  in  Goodrich  v.  Board  of  Com'rs  of  Atchison  County,  47  Kan.  355,  27 
Pac   1006,  18  L.  R.  A.  113. 

Equitable  liens  for  pnrcl&ase  money.F— Cited  in  Oswalt  v.  Hallowell,  15 
Kan.  154.  on  purchase-money  liens;  Kuhn  v.  Freeman,  15  Kan.  423,  hewing 
that  an  action  could  be  brought  on  puichase-money  notes,  to  subject  the  land  to 
payment  thereof;  Seaman  v.  Huffaker,  21  Kan.  254,  holding  that  an  equitable 
owner  of  land  can  mortgage  it;  Foster  Lumber  Co.  v.  Harlan  County  Bank,  71 
Kan.  158,  80  Pac.  49,  114  Am.  St.  Rep.  470,  6  Ann.  Cas.  44,  holding  that  an 
equitable  lien  for  purchase  money  was  not  within  the  statute  of  frauds. 

Cited  in  note  in  4  Am.  St.  Rep.  703,  on  what  constitutes  an  equitable  mortgage. 

Proof  of  protest  of  note.— Cited  in  C.  C.  Thompson  &  Walkup  Co.  v.  Ap- 
pleby, 6  Kan.  App.  680,  48  Pac.  933,  holding  that  proof  as  to  protest  of  a  note 
is  immaterial,  in  the  absence  of  proof  that  notice  of  dishonor  was  properly  served. 

Fleadinc— DiHoront  oowats«— Cited  in  note  in  72  Am  Pec  589  (par.  2), 
on  stating  same  cause  of  action  in  different  counts. 

14  KAN.  458,  SANDERSOK  ▼.  STREETER 

Validity  of  eonveyanoe  to  wife.— Cited  in  Horder  ▼.  Border,  23  Kan.  391, 
33  Am.  Rep.  167,  holding  that  a  voluntary  deed  to  a  wife  would  be  held  valid  as 
against  a  nondependent  heir  of  the  husband. 

Cited  in  note  in  90  Am.  St.  Rep.  507,  on  attacks  by  creditors  on  conveyances 
made  by  husbands  to  wives. 

14  KAN.  463,  OIJffSTEAD  ▼.  90ESTEB 

VeriBed  potltlon  as  allldaTit.^-Cited  in  Howard  t.  Eddy,  66  Kan.  498,  43 
Pac.  1133,  holding  that  a  verified  petition  may  be  used  as  an  affidavit  on  an  ap- 
plication for  a  temporary  injunction;  State  v.  Missouri  &  K.  Telephone  Co.,  77 
Kan.  774,  96  Pac.  891,  on  construction  of  a  verified  petition  used  as  affidavit. 

IMseretiou  in  grantlns  temporary  inJnnotion.^-Cited  in  Santa  Cruz  Fair 
Bldg.  Ass'n  V.  Grant,  104  Cal.  306,  37  Pac.  1034;  Johnson  v.  Board  of  Com'rs 
of  Wilson  County,  34  Kan.  670,  9  Pac.  384;  Van  Natta-Lynds  Drug  Co.  v.  Gei^- 
son,  43  Kan.  660,  23  Pac.  1071;  Kemper  v.  Campbell,  45  Kan.  529,  29  Pac.  53; 
Bmmons  v.  Gille,  51  Kan.  178,  32  Pac.  916— holding  that  a  temporary  injunction 
is  a  discretionary  remedy. 

14  KAN.  469,  FAGIFIO  R.  CO.  ▼.  BROWN 

Error,  writ  of— tiniReieney  of  reeord.— Cited  in  PfeifTer  v.  Union  Evangel- 
ical Church,  20  Kan.  100;   Bard  v.  Elston,  31  Kan.  274,  1  Pac.  665;   Winston  t. 
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Burn  ell,  44  Kan.  367,  24  Pac.  477,  21  Am.  St.  Rep,  289;  City  of  Abilene  r. 
Wright,  4  Kan.  App.  708,  46  Pac.  71&— holding  that  Insfifficiency  of  record  pre- 
vented review  of  rulings. 

Kefnsal  of  lnstiiiotio]ift.^-Oited  in  State  v.  0*liaaghlin,  29  Kan.  20,  holding 
that  refusal  to  repeat  instruction  is  not  error* 

Railroad  company*!  dvty  toward  treflpassing  animals.—- Cited  in  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Davis,  31  Kan.  646,  3  Pac.  301;  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Davis,  26  Okl.  359,  109  Pac.  551 — on  care'  required  of  railroad  com- 
panies toward  animals  on  track. 

14  KAN.  474,  CHAI<USS  ▼.  HEKEUfKABMPEB 

Rishts  nnder  invalid  tax  deed.— Cited  in  Coe  v.  Farwell,  24  Kan.  566; 
McKeen  v.  Haxtun,  25  Kan.  698;  Wagner  v.  Underhill,  71  Kan.  637,  81  Pac 
177;  Lewis  Academy  v.  Wilkinson,  79  Kan.  557,  100  Pac.  510— holding  that  a 
holder  of  an  invalid  tax  deed  could  not  be  dispossessed  until  reimbursed;  Smith 
v.  Smith,  15  Kan.  290,  on  equitable  rule  in  granting  relief  against  taxes. 

Description  of  landa  in  tax  prooeedin0e«*-Cited  in  Bruce  v.  McBee,  23 
Kan.  379,  holding  that  in  tax  proceedings,  lands  should  be  described  as  platted. 

14  KAN.  478,  OASET  ▼.  KII<OOR£ 

14  KAN.  484,  ROBINSON  ▼.  KELVIN 

Oonclnsiveness  of  flndings.— Cited  in  Keith  ▼.  Stetter,  25  Kan.  100;  Mac- 
farland  v.  Buck,  27  Kan.  783;  First  Nat  Bank  y.  Mcintosh  &  Peters  I^ve 
Stock  &  Commission  Co.,  72  Kan.  603,  84  Pac.  535;  Belknap  Hardware  Mfg. 
Co.  V.  Sleeth,  77  Kan.  164,  93  Pac.  580;  Newell  v.  Whitwell,  16  Mont.  243.  40 
Pac.  866— holding  that  a  trial  judge's  findings  on  depositions,  etc,  is  persuasive, 
but  not  conclusive. 

Harmlesf  error  in  refusing  change  of  ▼enne.^-Cited  in  Jones  v.  Wil- 
liamsburg City  Fire  Ins.  Co.,  8H  Kan.  682,  112  Pac  826,  holding  that  error  in 
refusing  a  change  of  venue  was  harmless. 

Attaohnient—Dissolntion.— Cited  in  note  in  123  Am.  St  Rep.  1059,  on  pro- 
ceedings to  dissolve  attachments. 

14  KAN.  489,  I^IGHT  ▼.  STATE  £X  RIX.  DONELSON 

Connty  seat  elections.— Cited  in  Re  County  Seat  of  linn  County,  15  Kan. 
500,  holding  that  in  a  county  seat  election  contest  the  Supreme  Court  could  not 
inquire  into  the  sufficiency  of  the  signatures  on  a  petition;  Brown  v.  State  ex  reL 
Ward,  44  Kan.  291,  24  Pac  345,  on  right  to  call  second  election. 

Distinguished  in  State  v.  Board  of  Com'rs  of  Kearny  County,  42  Kan.  739, 
22  Pac.  735,  on  conclusiveness  of  canvaBs. 
Cited  in  note  in  90  Am.  St  Rep.  69,  on  irregularitieB  avoiding  elections. 

14  KAN.  494,  ANTHONT  ▼.  HERMAN 

Contracts  for  benefit  of  third  person,— Cited  in  Malone  y.  Crescent  City 
Mill  &  Transportation  Co.,  77  Cal.  38,  18  Pac  858;  Grant  v.  Pendery,  15  Kan. 
236;  Harrison  v.  Simpson,  17  Kan.  508;  Schmucker  v.  Sibert,  18  Kan.  104, 
26  Am.  Rep.  765;  Center  y.  McQuesten,  18  Kan.  476;  Kansas  Pac  R.  Co.  v.  Hop- 
kins, 18  Kan.  494;  Floyd  v.  Ort,  20  Kan.  162;  Alliance  Mut.  life  Assur.  Society  of 
United  States  v.  Welch,  26  Kan.  632;  Brenner  v.  Luth,  28  Kan.  581;  Strong  v. 
Marcy,  33  Kan.  109,  5  Pac  366;  Burton  v.  Larkin,  36  Kan.  246,  13  Pac  398,  59 
Am.  Rep.  541;  Rickman  v.  Miller,  39  Kan.  362,  18  Pac.  304;  Piano  Mfg.  Co.  v. 
Burrows,  40  Kan.  361,  19  Pac  809;  Searing  v.  Benton^  41  Kan.  758,  21  Pac 
800;  Rouse  v.  Bartholomew,  51  Kan.  425,  32  Pac  1088;  Hardcsty  v.  Cox,  53 
Kan.  618,  36  Pac  985;  Russell  y.  Western  Union  Telegraph  Co.,  57  Kan.  230,  45 
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Pac.  598;  Stewart  ▼.  Bogers,  71  Kan.  63,  80  Pac..58;  Ryan  ▼.  Phillips,  8  Kan. 
App.  704,  44  Pac.  909;  Chanute  Nat.  Bank  y.  Crowell,  6  Kan.  App.  533,  51  Pac 
575;  Bank  of  Garnett  t.  Cramer,  7  Kan.  App.  461,  53  Pac.  534;  American  Surety. 
Co.  of  New  York  t.  Thom-HalUwell  Cement  Co.,  9  Katt.  Aon*  S,  57  Pac.  237<— 
on  one's  right  to  sne  on  a  contract  made  by  a  third  person  for  his  benefit 

Cited  in  note  in  78  Am.  Dec<  76,  on  personal  liability  of  grantee  to  pay  off  prior 
mortgrage;  in  25  L.  R.  A.  267;  71  Am.  St.  Rep.  184— on  right  of  third  person  to 
sue  on  contract  made  for  his  benefit;  in  48  Am.  Dec.  789,  on  promise  to  answer 
for  debt  of  another. 

14  KAK.  498,  BICE  t.  NAOLE 

Iiijiuries  by  treapAssInK  aaliaals^— Cited  in  note  in  49  Am.  Dec.  255,  on 
liability  for  injuries  by  trespassing  animals. 
Samfi    Fiicasw—Oited  in  note  in  22  L.  R.  A.  106,  on  suflBdency  of  fences. 

14  KAK.  499»  TUBNER  t.  CRAWFORD 

Cited  in  Gerson  v.  Ifanson,  34  Kan.  590,  9  Pac.  230. 

Risltt  to  set  off  olaims.— Cited  in  Gardner  v.  Risher,  85  Kan.  93,  10  Pac. 
584,  holding  that  set-off  cannot  be  defeated  by  assignment;  St.  Louis,  Ft.  S.  & 
W.  R.  Co.  V.  Chenaolt,  36  Kan.  51,  12  Pac.  303,  holding  that  a  corporate  treas- 
urer, sued  by  the  corporation,  could  set  off  claims  against  it;  Kansas  City,  Ft 
S.  &  M.  R.  Co.  Y.  Murray »  57  Kan.  697,  47  Pac  835,  on  right  to  offset  one 
obligation  against  another;  Hillis  v.  First  Nat.  Bank,  54  Kan.  421,  38  Pac. 
505,  holdins:  that  suit  lies  to  set  one  judgment  off  against  another;  Schuler  v. 
Collins,  03  Kan.  372,  05  Pac.  602,  holding  that  right  depends  upon  equitable  con- 
sideration. 

RisHt  to  sue  on  Jvdsment.— Cited  in  Dempsey  t.  Oswego  Tp.,  51  Fed.  97, 
2  C.  C.  A.  110,  holding  tliat  suit  on  judgments  was  barred ;  Lockard  v.  Board  of 
Com'rs  of  Decatur  County,  10  Kan.  App.  316,  62  Pac.  547,  on  right  to  sue  on 
domestic  judgment. 

14  KAN.  604,  ST.  JOSEPH  A  D.  O.  R.  CO.  ▼.  OA8ET 

AttaoHment  discharKed  by  appeal.~Oited  in  Roll,  Thayer,  Williams  &  Co. 
V.  Murray,  35  Kan.  171,  10  Pac.  472;  Becker  v.  Steele,  41  Kan.  173,  21  Pac 
169~>bolding  that  an  attachment  in  justice  court  was  discharged  by  defendant's 
appeal. 

14  KAK.  509,  NELSON  t.  BECKER 

Validity  of  pveaiatiuro  proooodinKs^-Oited  in  Gross  v.  Fonk,  20  Kan.  655, 
holding  that  a  party  cannot  ignore  notice  to  settle  a  case-made,  though  the  time 
fixed  be  premature;  Cross  ▼.  Knox,  32  Kan.  725,  5  Pac.  32,  holding  that  pro- 
ceedings under  a  piemature  order  of  sale  were  Toidable,  and  not  void;  Christie 
V.  Carter,  56  Kan.  166,  42  Pac.  708,  holding  that  a  proceeding  in  error  should 
be  dismissed  for  want  of  notice  of  the  seFttlement  of  the  case-made. 

Befoota  in  prooo«s.p*C!ited  in  note  in  61  Am.  St  Rep.  488,  on  effect  of  de- 
fects in  service  of  process  on  jurisdiction;  in  85  Am.  Dec  530,  on  validity  of 
judgment  on  defective  or  imperfect  service. 

14  KAN.  512,  KANSAS  PAC.  RY.  CO.  t.  SALMON 
Amoadment  of  pleadiuBS.— Distinguished  in  Atchison,  T.  &  S.  F.  R.  Co.  v. 

Schroeder,  56  Kan.  731,  44  Pac.  1093,  holding  that  a  barred  cause  of  section  can- 
not be  engrafted  upon  a  cause  not  barred. 

Cited  in  School  District  No.  73,  Marion  County,  v.  Dudley,  28  Kan.  160,  hold- 
ing that  it  was  not  reversible  error  to  permit  amendment  of  the  bill  of  partieu- 
larB  in  an  action  on  a  school  district  warrant;   Taylor  v.  Atchison,  T.  ft  S.  F. 
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R.  Oo.,  81  Kas.  282,  es  Pac.  901 ;  Mulhall  ▼.  Mnlball,  3  Oki  804,  4X  Pac.  109- 
holding  that  amendiaeiit  of  a  petition  was  properly  allowed  aa  against  a  plea  of 
limitations. 

IiialilJltsr  of  eBipIoy«r  f»r  iaajwrj  to  eaivl«y^.-^Lted  in  Kansas  Pac  B. 
Go.  V.  Little,  19  Kan.  2d7;  Union  Pac.  R.  Go.  t.  Young,  19  Kan.  488;  Han- 
nibal ft  St  J.  R.  Go.  V.  Fox,  31  Kan.  586,  3  Pae.  320 ;  Mtesonri  Pac.  B.  Co.  v. 
Peregoy,  36  Kan.  424,  14  Pac.  7 ;  Union  Pac  R.  Go.  v.  Fray,  48  Kan.  750,  23 
Pac  1039 ;  Atchison  &  K  Bridge  Co.  v.  MiUer,  71  Kan.  13,  80  Pac  18»  1  JU  R. 
A.  (N.  S.)  682— on  liability  of  railroad  company  for  injury  to  employ^. 

Same— Fellow  servants.— Cited  in  note  in  75  Am.  St.  Rep.  631,  on  who  is  a 
vice  principal ;  in  25  L.  R.  A.  711 ;  48  L.  R.  A.  875— on  liability  of  master  for 
injuries  to  servant  by  inoDinpetency  of  fellow  servant ;  in  51  L.  R.  A.  610,  on  Vice 
principalship  considered  with  reference  to  soperior  rank  of  negHgeat  servant;  ia 
54  L.  R.  A.  38,  on  vice  prindpalship  as  detesmined  witti  refeieDoa  to  character 
of  act  causing  injury. 

ConolnsiTeneas  of  Terdiet.- Cited  in  Kansas  Pac.  H.  Co.  r.  Knnkel,  17  Kan. 
145 ;  Tripp  &  Moor  Boot  ft  Shoe  Co.  v.  Martin,  45  Kan.  765,  26  Pac  424— ^K^d- 
ing  that  verdict  sustained  by  evidence  will  not  be  disturbed  on  appeaL 

Evidenoe— Proof  as  to  cbaraeter.— Cited  in  note  hi  14  L.  R.  A.  (N.  S.)  758, 
759,  on  evidence  of  specific  instances  to  prove  character. 

14  KAN.  529,  SIMCOCK  ▼.  FIRST  NAT.  BANK  OF  EMPORIA 

Judgment— Defective  service  of  process.— Cited  in  Lieberman  v.  Douglass. 
62  Kan.  784,  64  Pac.  590,  holding  that  attack  on  constructive  service  was  direct 
and  not  collateral;  Havens  v.  Drake,  43  Kan.  484,  23  Pac.  621,  holding  that 
judgment  in  partition  was  not  void  because  of  defective  notice. 

Same— Vacation  on  motion.— Cited  in  note  in  60  Am.  St  Hep.  645,  on  va- 
cation of  judgments  on  motion  when  not  specially  authorized  by  statute. 

Wliat  eonstitntes  special  appearance.— Cited  in  Green  v.  Green,  42  Kan. 
654,  22  Pac  730,  16  Am.  St.  Rep.  510;  Downing  v.  W.  J.  Gow  &  Bros,  Mtg. 
Tnv.  Co.,  53  Kan.  246,  96  Paa  327-— on  what  eonstitntes  special  appearance. 

14  KAN.  532,  COXMISSIONKRS  OF  OKASE  COITNTT  ▼•  SHIPMAIT 

Taxation  of  raal  aatato.— Cited  in  note  in  15  U  B,  A.  297|  on  what  con* 
stitutes  real  estate  for  purposes  of  taxation. 

14  KAN.  538,  STATE  t.  WHITE 

Information— Sniftcieney—Iiansnase  of  atatutow— OHed  In  State  ¥.  lllUer, 
25  Kan.  699,  holding  that  an  information  for  assaislt  with  intent  to  kill  was  aot 
fatally  defective;  State  v.  Fooks,  29  Kan.  425;  State  v.  Foster,  30  Kan.  865, 
2  Pac.  628;  State  r.  Beverlin,  80  Kan.  611,  2  Fac  630;  State  v.  Morriaoo,  46 
Kan.  679,  27  Pac.  133 ;  State  v.  Tucker,  72  Kan.  4Sl,  84  Pae.  126 ;  Qty  of 
Wellsville  v.  Seyler,  80  Kan.  798,  102  Pac.  52— hotdin?  that  an  iBforssation  that 
states  the  elements  of  an  olFense  substantially  in  the  slatatecy  lamfoase  is  soffi- 
eient ;  State  v.  Hart,  33  Kan.  218v  6  Pac.  288 ;  State  v.  MeGaffin,  M  Kaa.  315. 
13  Pac.  560— holding  that  words  equivalent  to  statntovy  language  are  sufiieient 

Same— "Felonious  intent."— Cited  in  State  v.  Douglas,  53  Kan.  669,  37  Paa 
172,  defining  "felonious  intent." 

Samfr— Kacessity  for  oliarsinc  malioe.— Cited  in  State  v.  Dixon,  80  Kan- 
650,  103  Pac.  130,  holding  that  an  information  for  misconduct  of  a  dty  marshal 
in  offica  was  not  insufficient  for  omitting  the  word  "malicious." 

Xntaxioatiaoi  aa  4efanaa— Cited  in  Zibold  v.  Beneer,  73  Kan.  312,  85  Pac 
280,  bedding  that,  for  one  to  be  too  druok  to  intend  to  kill,  ha  muat  be  too  druoJt 
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to  Intend  to  shoot;   State  v.  fumble,  81  Kan.  16,  105  Pac.  1,  25  U  B.  A.  (N.  S.) 
376.  holding  that  intoxication  is  not  conclusive  as  to  absence  of  intent  to  kill. 
Cited  in  note  in  36  L.  R.  A.  465,  on  what  intoxication  will  excuse  crime* 

14  KAir.  -542,  BUMBST  t.  SCHMXTZ 

R*tUleatloi&  of  agent's  acts.— Cited  in  Adams  v.  Smith,  19*  Ner.  259,  9  Pac. 
337,  10  Pac.  353,  holding  that  whether  undisputed  facts  show  ratification  of  an 
agent's  acts  is  a  question  of  law. 

Revie^v  of  oTidenoe.— Cited  in  Durham  v.  Carbon  Coal  &  Mininjg  Co.,  22  Kan. 
232,  holding  that  the  Supreme  Court  can  accept  the  testimony  as  true,  where  it 
is  not  conflicting. 

14  KAir.  548,  OOOX  t.  OTTAWA  XTKIVEBSITT 

Bisk't  to  reopen  easOd— Cited  in  Mason  y.  Ryns,  26  Kan.  464;  Oberlander 
T.  Confrey,  38  Kan.  462, 17  Pac.  88;  State  v.  Sowders,  42  Kan.  812,  22  Pac.  425: 
German  Fire  Ins.  Co.  y.  Thompson,  43  Kan.  567,  23  Pac.  608 ;  Farmers'  &  Mer- 
chants* Bank  of  Cawker  City  v.  Bank  of  Glen  Elder,  46  Kan.  376,.  26  Pac.  680— 
holding  that  it  is  discretionary  with  a  trial  court  to  reopen  a  case  (or  further  tes- 
timony or  argument. 

Risl&tB  and  liabilities  of  n&ortgagee.^Cited  in  Gillett  ▼.  Romig,  17  Okl. 
324,  87  Pac.  325,  holding  on  rights  and  liabilities  of  mortgagee  or  bis  grantee  in 
possession. 

14  KAH.  568,  VXiAlfT  SEED  OO.  t.  HAIX 

Aoeeptameo  of  oflers.— Cited  in  Seymour  v.  Armstrong,  10  Kan.  App.  10,  61 
Pac.  675,  holding  that  unconditiooa]  acceptance  is  essential  to  contzact. 

14  XAir.  557,  MMBOVBJU  K.  A  T.  RT.  00«  t.  BROWV 

PloMiins  ta&  Justloe  oo«rt.*-Oi«ed  in  Kansas  Pac.  B.  Co.  ▼«  Taylor,  17  Kan. 
566 ;  U&d^^PTOod  v.  Scott,  43  Kan.  714,  23  Pac  942 ;  Pate  v.  Fitzhnch,  46  Kan. 
12d,  26  Pac  462;  Sailor  v.  Caldwell,  65  Kan.  86^  66  Pac.  14)85;  St.  LoQis  & 
8.  F.  Ry.  €o.  V.  Bryaa  Fruit  Co.,  1  Kan.  App.  551,  42  Pac.  267--holding  that 
pleadings  in  jostice  eoart  will  be  liberally  construed. 

Rlgflits  of  laborevs,  ate.,  nndor  railroad  oosutrnotion  ooattraets^— Oted 
b  J.  Paildnoon  &  Co.  ▼.  Alexander,  S7  Kan.  110,  14  Pac.  466;  Missouri  Pac.  By. 
Oo.  r.  Baitman,  6  Kaa.  App.  581,  4i9  Pac  109— oa  tights  of  laboieES,  sabcon- 
tractors,  ete.,  on  ratlYoad  oonstraotloti  wotfe. 

14  KAK.  553*  JOSSOUBZ,  K.  4;  T.  BT.  CO.  t.  BAKER 

BisHta  otf  eaaployAa  on  railroad  oonstmetion.— Cited  in  Mann  ▼.  Cor- 
rigan,  28  Kan.  194 ;  Mann  v.  Burt,  35  Kan.  10,  10  Pac.  95 ;  Boyle  y.  Mountain 
Key  Mining  Co.,  9  N.  M.  237,  50  Pac.  347 ;  Durkheimer  y.  Copperopolis  Copper 
Co.,  55  Or.  37,  104  Pac.  895— holding  that  feremaa»  clerks,  timekeepers,  etc.,  are 
not  protected  by  statute;  Gilmore  v.  Westerman,  13  Wash.  3D0,  43  Pac.  845, 
oa  rights  of  laborers  under  railroad  construction  contracts. 

CoMStrpotistt  of  siatntes.^-*Cited  in  B.  L.  Wells  &  Co.  v.  Mehl,  25  Kan. 
205,  holding  that  a  statute  imposing  liability  should  be  strictly  construed. 

WlMt  oonstitntos  ''labor."— Cited  in  City  of  Topeka  y.  Crawford,  78  Kan. 
583,  96  Pac.  862,  17  L.  K.  A.  (N.  S.)  115C,  16  Ann.  Cas.  403— holding  that  man- 
aging a  theater  constitutes  'labor,^  within  an  ordinance  prohibiting  Sunday  labor. 

Cited  in  notes  in  18  L.  R.  A.  305;  58  Am.  St.  Rep.  307— as  to  who  are  la- 
borers, employ^  or  seryants  within  statutes  giying  them  preferences. 

14  KAM.  568*  FXPEB  t.  VKION  PAa  BT.  CMK 

Oonditions  in  deeds<*-^ited  in  Piper  t.  tJnion  Pac.  R.  Co.)  14  Kan.  6T4, 
on  yaUdity  of  Jtidgtaent;   McEIroy  r.  Morley,  40  Kaa.  76,  19  Paa  841,  boldii« 
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that  a  party  was  not  entitled  to  take  advantage  of  breach  of  a  condition  in  a 
deed,  to  which  he  was  not  a  party. 

Mitigration  of  damages  in  condemnation.— Cited  in  note  in  26  Ln  H.  A. 
756,  on  mitigation  of  damages  in  condemnation  by  preserving  to  owne;:  an  estate, 
rights,  or  easements. 

14  KAN.  574,  PIPER  ▼.  UNION  PAC.  RY.  CO. 

Transfer  of  right  to  declare  forfeiture.— Cited  in  Garfield  Tp.  ▼.  Her- 
man, 66  Kan.  256,  71  Pac.  517,  holding  that  a  right  of  forfeiture  is  not  trans- 
ferable by  an  ordinary  deed. 

Cited  in  note  in  60  L.  ft.  A.  759,  on  transferability  of  right  of  entry  for  con- 
dition broken. 


14  KAN.  583,  ROIXER  t.  SNODGRASS 

14  KAN.  588,  WH^COX  t.  ELLIS,   19  AM.  REP.  107 

Taxation— Sitna  of  property.*— Cited  in  New  Orleans  v.  Stempel,  175  U.  S. 
309,  20  Sup.  Ct.  110,  44  L.  Ed.  174,  on  situs  of  bank  biUs  and  municipal  bonds 
for  taxation  purposes;  Bristol  v.  Washington  County,  177  U.  S.  133,  20  Sup. 
Ct.  585,  44  Lb  Ed.  701,  holding  that  bonds  and  mortgages  were  taxable  where 
held  ;  Fisher  v.  Commissioners  of  Rush  County,  19  Kan.  414,  holding  that  th^ 
maxim,  "Mobilia  sequuntur  personam,*'  does  not  always  apply  to  intangible 
personalty,  for  taxation  purposes;  Blain  v.  Irby,  2S  Kan.  499,  holding  that  for 
taxation  purposes  notes  have  a  situs  of  their  own;  Brown  v.  Thomas,  37  Kan. 
282,  15  Pac.  211,  holding  that  a  contract  vendor  of  land  cannot  be  taxed  on  the 
contract. 

Distinguished  in  Board  of  Com'rs  of  Johnson  County  v.  Hewitt,  76  Kan.  816, 
93  Pac.  181,  14  L.  R.  A.  (N.  S.)  493,  holding  that  notes  kept  by  a  resident  out- 
side the  state  were  taxable ;  Dykes  v.  Lockwood  Mortgage  Co.,  2  Kan.  App.  217, 
43  Pac.  268,  holding  that  the  situs  of  a  judgment  is  the  creditor's  residence; 
Gibbins  v.  Adamson,  5  Kan.  App.  90.  48  Pac.  871,  holding  that  the  situs  of  a 
!ii<>rt?rage  for  taxation  puri)oses  is  generally  the  holder's  residenoe. 

Cited  in  note  in  56  Am.  Dec^  530,  on  place  for,  taxation  of  property ;  in  16 
Ia  IL  A.  61,  on  power  to  tax  mortgages;  in  16  L.  R.  A.  731,  on  situa  for  pur- 
pose of  taxation  of  debts  evidenced  by  notps  and  mortgages;  in  36  JU  B.  A, 
(N.  S.)  299,  on  personal  property  having  taxation  situs  elsewhere,  as  subject  of 
taxation  in  state  of  owner's  domicile. 

Enforcement  of  illegal  eontraots.--Cited  in  Sheldon  v.  IPniessner,  52  Kan. 
579,  35  Pac.  201^  22  L.  R.  A.  709,  holding  that  an  Ul^gal  contract  wiU  not  be 

enforced. 


14  KAN.  605,  WILLIAMS  T.  LOUIS 

Validity  of  liqnor  trafic  regnlations.— Cited  in  City  of  Salina  v.  Seitz, 
16  Kan.  143,  holding  valid  an  ordinance  regulating  sales  of  intoxicating  liquore ; 
State  V.  Pitzer,  23  Kan.  250,  holding  valid  a  license  generally  to  sell  liqnor  in 
a  city  of  the  second  class. 

Preanmption  of  regularity  in  ofioial  action. — Cited  in  Kindley  v.  Rogers, 
85  Kan.  645,  118  Pac.  1037,  holding  that  municipal  authorities  are  presumed  to 
have  acted  legally  until  the  contrary  appears. 

14  KAN.  609,  ROLLER  t.  OTT 

Presnmption  aa  to  o4lnaideratian.--Cited  la  Pratt  ▼.  Ccok,  10  Kan.  Af)p- 
144,  62  Pac.  438;  McGuffin  v.  Coyle  ^  Guss,  16  Okl.  648,  86  Pac.  962,  6  L. 
R.  A.  (N.  S.)  i524t^holding  that  a  written  contract  iBiP9rts  a  consideration. 
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Validity  of  eontracts  in  restraint  of  trade.— Cited  in  Richardson  v. 
Emmert,  44  Kan.  2C2,  24  Pac.  478 ;  Hulen  v.  Earel,  13  Okl.  246,  73  Pac.  927— 
holding  that  contracts  in  restraint  of  trade  will  not  be  extended  by  implication. 

Cited  in  note  in  9  L.  R.  A.  (N.  S.)  501,  on  validity  of  contract  giving  exclusive 
local  right  to  handle  goods;  in  63  Am.  Dec.  385;  92  Am.  Dec.  753,  762— on 
contracts  in  restraint  of  trade. 

14  KAN.  616,  O'BRIEN  ▼.  WETHEREIiI. 

Ejectment— Wliat  interest  will  snpport.— Cited  in  Mooney  y.  Olsen,  21 
Kan.  691;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Rockwood,  25  Kan.  292;  Redden  v. 
Tefft,  48  Kan.  302,  29  Pac.  157 — on  point^as  to  what  interest  authorizes  suit  in 
ejectment. 

Same— PlaintilT's  title.--Cited  in  Jones  v.  Hollister,  51  Kan.  310,  32  Pac. 
1115,  holding  that  plaintiff  in  ejectment  is  entitled  to  recover,  if  his  title  is 
better  than  defendant's,  though  weak;  Baldridge  v.  Centgraf,  82  Kan.  240,  108 
Pac.  83,  holding  that,  where  defendant  in  ejectment  claims  under  a  contract 
with  defendant,  evidence  of  plaintiff's  title  becomes  immaterial. 

Conditions  snbseqnent  in  deeds.— Cited  in  McElroy  v.  Morley,  40  Kan. 
76,  19  Pac.  341,  on  right  to  claim  reverter  or  forfeiture  for  breach  of  con- 
dition subsequent;  Ritchie  v.  Kansas,  N.  &  D.  R.  Co.,  55  Kan.  36,  39  Pac. 
718,  holding  that  title  to  land  reverted  to  a  grantor  for  breach  of  condition  sub- 
sequent ;  Cowell  V.  Colorado  Springs  Co.,  100  U.  S.  55,  25  L.  Ed.  ^47,  holding 
that  a  condition  in  a  deed  providing  for  forfeiture  on  use  of  the  property  for 
liquor  traffic  was  valid. 

Cited  in  notes  in  9  Am.  Dec.  202  (par.  3) ;  95  Am.  St.  Rep.  223— on  condi- 
tions in  conveyance;  in  79  Am.  St.  Rep.  762,  763,  on  what  words  create  con- 
dition subsequent. 

Extraterritorial  powers  of  corporation.— Cited  in  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Fletcher,  35  Kan.  236,  10  Pac.  596;  Kansas  City  Bridge  *  Iron  Co. 
V.  Board  of  Com'rs  of  Wyandotte  County,  35  Kan.  657,  11  Pac.  360;  State  v. 
Topeka  Water  Co.,  61  Kan.  547,  60  Pac.  337— holding  that  corporations  can 
contract  beyond  the  states  where  they  were  organized. 

Perpetnities.— Cited  in  note  in  90  Am.  Dec.  104,  on  perpetuities. 

14  KAN.  627,  COMMISSIONERS  OF  BROWN  COUNTY  t.  BARNETT 

County's  power  to  rent  bnildinss.— Cited  in  Williams  v.  Board  of  Com'rs 
of  Keamy  County,  61  Kan.  708,  60  Pac.  1046,  holding  that  county  commis- 
sioners can  rent  buildings  for  county  purposes. 

14  KAN.  629,  STATE  ▼.  SMITHERS 

Smbpcena  dnoes  teonm.— Cited  in  note  in  128  Am.  St.  Rep.  763,  on  subpoena 
daces  tecum. 

Contea&pt^Clted  in  note  in  16  L.  R.  A.  (N.  S.)  1067,  1068,  on  disobedience 
of  void  order  as  contempt 
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SUPREME  COURT. 


STATE   OF  KANSAS. 


pbesent: 

Hon.  SAMUEL  A.  KINGMAN,  Chief  Justice. 

HoK.  D.  M.  Valentinb,  1^0^^  Justices. 
Hon.  D.  J.  Brewer,       J 


OwBN  DtJVFBY  and  others  v.  Hattib  M.  Bajtfbbty. 

July  Term,  1875. 

Veotment:  Wliat  Sight  or  Title  SufE&cient.  In  an  action  in  the  nature 
of  an  action  of  ejectment,  in  Kansas,  the  plaintiff  may  recover,  if  he  has 
any  right  to  the  property,  and  if  that  right  is  paramount  to  any  right  to 
the  same  possessed  by  the  defendant,  although  the  legal  title  to  the  prop- 
erty may  be  outstanding  in  some  third  person,  and  although  some  third 
person  may  have  a  better  right  to  the  property  than  the  plaintiff.^ 

Error  from  Leavenworth  district  court. 

The  case  is  stated  in  the  opinion. 

Clough  dt  Wheat,  for  plaintiffs  in  error. 

The  facts  found  by  the  court  were  not  sustained  by  the  evidence. 
The  deed  from  Bnssell  and  wife  to  William  B.  Oliver  was  void  be- 
cause  of  said  Oliver's  previous  death.  Hunter  v.  Watson,  12  Gal. 
368,  876;  Galloway  v.  Finley,  12  Pet.  264;  Stilwell  v.  Hubbard,  20 

^The  question  of  who  shall  recover,  in  such  an  action,  depends  entirely  upon 
the  question  which  party  has  the  paramount  right  to  the  property  in  controversy. 
Bhnpson  v.  Boring,  16  Kan.  248;  Mooney  v.  Olsen.  21  Ean.  697.  It  is  not  essential 
tiiAtthe  plaintifE  should  have  a  title  pertect  be)rond  all  question,  and  paramount 
to  the  title  of  every  other  person.  It  is  enough  if  he  have  a  right  to  the  property, 
ind  that  that  right  is  paramount  to  the  ri«:ht  of  the  defendant  Hollenback  v. 
In,  81  Kan.  88;  a  C.  1  Pac.  Rep.  276. 
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Wend.  44;  Price  v.  Johnston,  1  Ohio  St.  390;  Bank  v.  Webster,  44 
N.  H.  268;  Day  v.  Griffith,  15  Iowa.  103 ;  Woodbury  v.  Fisher, 
*10  20  Ind.  389:  Parmelee  v.  Simpson,  5  *Wall.  86;  Landes  v. 
Brant,  10  How.  373 ;  Wiggins  v.  Lusk,  12  111.  136.  We  claim, 
from  said  cases,  that  there  did  not  any  equitable  right  pass  by  eaid 
deed;  that  it  takes  the  consent  of  a  living  person  for  equitable  rights 
to  pass,  and  that  it  is  absard  to  say  that  any  rights  pass  by  a  void 
instrument;  that  the  proceedings  of  the  town  company  were  void,  and 
that  Stevens  never  obtained  any  title  to  said  lot  27,  (2  U.  S.  St.  at 
Large,  445,  §  1 ;  article  16,  Treaty  1854  with  Delaware  Indians,)  and 
that  the  pretended  sale  made  by  Stevens  to  Oliver  and  Montgomer^*^ 
was  utterly  void,  (McCracken  v.  Todd,  1  Kan.  *165,  *166,  and  Stone 
V.  Young,  4  Kan.  "*17;)  that  partitions  between  tenants  in  common  are 
not  made  by  such  transactions  as  those  disclosed  in  this  case. 
E,  H.  Eggleston,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  in  the  nature  of  an  action  of 
ejectment,  for  the  recovery  of  certain  real  property,  to-wit,  lot  27, 
block  45,  in  Leavenworth  city.  The  case  was  submitted  to  the  court 
below,  without  a  jury,  and  the  court  made  separate  findings  of  fact 
and  conclusions  of  law;  and  while  some  of  the  findings  of  fact  are 
sustained  by  but  very  little  evidence,  yet  we  think  they  are  all  sus- 
tained by  sufficient  evidence;  or,  at  least,  we  cannot  say  that  any 
material  finding  of  fact  is  so  far  unsustained  by  evidence  that  we 
should  reverse  the  judgment  of  the  court  below  on  that  account. 

The  judgment  of  the  district  coart  was  in  favor  of  the  plaintiff  be- 
low, Mrs.  Rafferty,  and  against  the  defendants  below,  Dnffey  and  the 
Millers.  Is  this  judgment  correct  upon  the  fac^s,  as  found  by  the 
court  below?  It  seems  that  the  legal  title  to  the  property  in  contro- 
versy is  still  outstanding  in  the  original  patentee,  William  H.  Russell; 
and  therefore  the  only  questions  now  to  be  determined,  as  between  these 
parties,  are,  has  the  plaintiff,  Mrs.  Rafferty,  any  kind  of  right 
*11  to  said  property?  and,  if  so,  who  has  the  better  right  *thereto, 
herself  or  the  defendants  ?  If  she  has  any  right  to  the  property, 
and  if  that  right  is  paramount  to  any  right  possessed  by  the  defend- 
ants, she  may  recover,  notwithstanding  some  other  person  not  a  party 
to  the  action  may  have  a  better  right  to  the  property  than  she  has. 
Mrs.  Rafferty 's  title  to  the  property  in  controversy  is  substantially  as 
follows :  In  1854  the  Leavenworth  Town  Company  took  possession 
of  and  surveyed  and  platted  the  original  town-site  of  Leavenworth 
city.  The  title,  however,  to  said  town-site  was  still  in  the  government 
of  the  United  States,  in  trust  for  the  Delaware  Indians.  In  this  con- 
nection see  Fackler  v.  Ford,  24  How.  322;  S.  C.  McCahon,  *21,  [and 
1  Kan.  (Dasfller^s  Ed.)  463;]  Maduska  v.  Thomas,  6  Kan.  *15S. 
Said  company  sold  some  of  the  lots,  and  apportioned  others  to  the 
members  of  the  town  company.  In  this  way.  lots  27  and  28,  in  block 
45,  in  said  city,  were  apportioned  to  Daniel  H.  Stevens,  a  member  of 
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the  town  company.  In  1855,  Stevens  sold  said  lots  to  William  B. 
Oliver  and  William  Montgomery.  On  the  nineteenth  of  September, 
1856,  Oliver  died,  leaving  a  widow  and  two  minor  daagUters,  Hattie 
M.  and  Maggie,  the  first  of  whom  is  now  the  plaintiff  in  this  action, 
Mrs.  Baiferty.  December  11,  1856,  Mrs.  Oliver  was  duly  appointed 
gaardian  for  said  minor  children.  February  11,  1857,  said  Russell, 
as  the  agent  and  trustee  of  said  town  company,  and  of  the  persons 
entitled  to  lots  under  said  sales  and  apportionments  made  by  said 
town  company,  purchased  said  lots  from  the  government  of  the  United 
States,  paying  therefor  from  funds  raised  by  said  town  company  for 
that  purpose,  and  received  from  the  sales  of  lots,  and  from  assessments 
made  on  lots,  a  portion  of  which  assessments  was  paid  by  Stevens. 
In  April,  1857,  Bussell  and  wife  executed  a  deed  for  lot  28  to  Mont- 
gomery ;  and,  not  knowing  that  Oliver  was  dead,  they  also,  at  the  same 
time«  executed  a  deed  for  lot  27  to  Oliver.  Montgomery  accepted  his 
deed,  and  put  the  same  on  record.  Mrs.  Oliver  also  accepted  the 
deed  made  to  Oliver,  and  put  the  same  on  record,  and  from  that  time 
till  April,  1858,  she  had  the  entire  possession  of  said  lot  27, 
*12  when  she  gave  possession  ^thereof  to  Simon  Cort,  defendant 
Duffey's  grantor/  October  15,  1859,  Mrs.  Oliver  died,  and  two 
weeks  thereafter  Maggie  Oliver,  Mrs.  Rafferty's  sister,  died,  aged  only 
five  years.  Cort  and  the  defendants  have  had  possession  of  said  lot 
ever  since.  Cort  received  the  possession  thereof  from  Mrs.  Oliver; 
and  at  no  time  since  Bussell  executed  said  deeds  to  Oliver  and  Mont- 
gomery has  either  Bussell  or  Montgomery  made  any  claim  to  said  lot 
27.  The  defendant's  title  to  said  lot  27  is  as  follows :  In  1858,  Mrs. 
Oliver,  in  her  own  right,  and  as  guardian  for  her  said  minor  children, 
by  one  William  Lynn,  attempted  to  sell  said  lot  27  to  Simon  Cort,  and 
gave  Cort  possession  of  ihe  lot.  On  the  day  of  the  death  of  Mrs. 
Oliver,  and  subsequently  thereto,  there  were  some  proceedings  had  in 
the  probate  court  with  reference  to  said  sale  and  said  lot  27;  but,  as 
these  proceedings  were  so  manifestly  void  that  even  the  defendants 
themselves  do  not  claim  anything  under  them,  we  shall  not  make  any 
further  mention  of  them.  August  29,  1860,  Cort  sold  and  conveyed 
said  lot  27  to  the  defendant  Duffey,  and  gave  him  possession  thereof;/ 
and  the  other  defendants  hold  under  Duffey.  Duffey  has  been  in 
possession  of  said  lot  27  ever  since  he  purchased  it  from  Cort,  and 
no  one  but  the  plaintiff  has  ever  attempted  to  disturb  his  possession ^ 
or  right  of  possession  thereto. 

Now,  taking  all  these  facts  together,  we  think  they  show  that  the 
plaintiff  has  some  right  to  said  lot,  not  only  as  against  the  defendants, 
but  also  as  against  every  other  person ;  and  that,  while  the  defend- 
ants might  have  some  right  to  the  property  as  against  a  mere  wrong- 
doer, or  against  any  person  who  had  no  rights  thereto,  yet  that  they 
have  no  right  or  title  as  against  the  plaintiff.  The  facts,  as  we  think, 
show  that  when  Oliver  died  he  had  an  equitable  interest  in  the  fund 
with  which  said  lot  was  purchased;  that  he  had  an  equitable  right 
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to  demand  that  said  fund  should  be  used  for  the  purpose  of  purohas- 
ing  said  lot;  and  that  it  was  such  a  right  as  would  descend  to  his 
heirs.  The  fond  was  devoted  to  the  express  purpose  of  purchasing 
said  property ;  and,  when  Russell  used  the  fund  in  purchas- 
*13  ing  the  same  from  the  United  *8tates,  a  trust-estate  immedi- 
ately resulted  therein  in  favor  of  the  heirs  of  Oliver^  co-ex- 
tensive with  their  interest  in  said  fund.  At  the  time  of  the  death 
of  Oliver,  his  two  minor  children,  Hattie  M.  and  Maggie,  were  his 
heirs.  Laws  1855,  p.  306,  §  1.  His  widow,  if  entitled  to  anythin^r, 
was  entitled  to  only  a  dower  interest  of  one-third  during  her  nataral 
life.  Laws  1855,  sUpra;  and  also  page  814,  §  1.  Therefore,  when 
Mrs.  Oliver  died,  her  interest  in  the  property,  if  she  ever  bad  any, 
lapsed,  and  the  whole  interest  derived  from  Oliver  passed  to  the  two 
minor  children ;  and,  when  Maggie  died,  her  interest  in  the  property 
passed  to  her  sister,  Hattie  M.,  now  Mrs.  Bafferty.  Laws  18^9,  p. 
383,  §  19.  From  the  acts  of  all  the  parties,  there  must  have  been 
an  equitable  partition  of  the  property  between  Oliver  and  Montgom- 
ery. At  least,  it  so  appears  from  the  acts  of  Montgomery  and  Bus- 
sell,  the  parties  most  interested  in  the  matter,  and  the  only  parties 
who  have  any  right  to  controvert  the  matter.  An  equitable  parti- 
tion— a  mere  parol  partition — of  real  estate,  followed  by  acts,  where 
the  parties  have  only  an  equitable  interest  in  the  property,  is  suffi- 
cient. 

From  the  foregoing  it  would  seem  that  the  plaintiff  ought  to  recover 
in  this  CRse.  Even  if  Cort  obtained  from  Mrs.  Oliver  her  dower  inter- 
est in  the  property  in  controversy,  still  that  dower  interest  had  termi- 
nated before  Duffey  purchased  the  property  from  Cort,  and  long  be- 
fore this  action  was  commenced.  Duffey  never  obtained  any  inter- 
est in  said  property,  legal  or  equitable.  He  never  had  anything  more 
than  a  bare  naked  possession,  derived  from  the  plaintiff's  guardian, 
through  Cort  and  Lynn.  Now,  under  these  circumstances,  even  if 
the  plaintiff  had  no  title,  legal  or  equitable,  to  said  lot,  yet  still  it 
would  seem  that  she  ought  to  recover.  Her  possession  through  her 
guardian  was  prior  in  time  to  that  of  the  defendants,  and  the  defend- 
ants bold  under  her  possession.  Now,  it  is  a  general  rule  that,  as 
between  parties  claiming  title,  mere  priority  of  possession  gives  pre- 
cedence where  no  better  title  can  be  shown  as  belonging  to  either. 
And  this  rule  will  certainly  apply  to  this  case,  provided  the 
*14  plaintiff  has  failed  *to  show  any  better  title  than  a  mere  pri- 
ority of  possession  with  a  claim  of  ownership. 

There  are  other  grounds  suggested  by  plaintiff  in  error  for  the  re- 
versal of  the  judgment  below,  but  we  do  not  think  that  they  are  ten- 
able. 

The  judgment  of  the  court  below  is  affirmed* 

(All  the  justices  concurring.) 
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CiinrroM  If.  Wood  v.  John-  W.  MiLLBPAtjaHy  Booeiver,  etc. 

Julj  Term,  1875. 

Iigunctioii:  Temporary:  Disoretioii  of  Court.  The  district  courts,  and 
the  Judges  thereof,  hare  considerable  discretion  in  allowing  and  disallow- 
ing, and  in  sustaining  or  vacating,  temporary  injunctions;  and  there- 
lore,  when  the  reasons  urg^  for  and  against  a  temporal^  injunction  are 
very  nearly  equally  balanced,  the  supreme  court  will  not  reverse  an  or- 
der of  the  district  court,  or  a  judge  thereof,  vacating  a  temporary  injunc- 
tion.^ 

Error  from  Cowley  district  court. 
The  case  is  stated  in  the  opinion. 
Fairbanks  Torrance  dt  Greeriy  for  plaintiff, 
Leland  J.  Webb,  for  defendant. 

Yalektike,  J.  At  the  commencement  of  this  action  a  temporary 
injunction  was  allowed  to  restrain  the  defendant,  Millspaugh,  from 
erecting  a  mill-dam  on  Walnut  river,  in  Cowley  county,  so  as 
*15  to  cause  the  water  thereof  to  flow  back  *and  into  Dutch  creek, 
a  tributary  of  Walnut  river,  and  thereby  to  overflow  the  plain- 
tiff's land.  Afterwards  the  judge  of  the  court  below,  at  chambers, 
vacated  the  order  of  injunction;  and  the  plaintiff,  excepting  thereto, 
brings  the  case  to  this  court  for  review.  The  reasons  urged  for  and 
against  the  temporary  injunction  are  very  nearly  equally  balanced, 
and  therefore,  as  district  courts,  and  the  judges  thereof,  have  con- 
siderable discretion  in  allowing  or  disallowing,  and  in  sustaining  or 
vacating,  temporary  injunctions,  we  must  sustain  the  order  of  the 
judge  below  vacating  the  temporary  injunction  allowed  in  this  case. 
Even  if  the  reasons  in  favor  of  sustaining  a  temporary  injunction 
should  slightly  preponderate  over  those  against  it,  still  that  would 
not  be  sufficient  to  authorize  this  court  to  reverse  an  order  of  the 
district  court,  or  a  judge  thereof,  vacating  a  temporary  injunction, 
unless  the  preponderance  should  be  so  great  that  this  court  could 
say  that  the  district  court  or  judge  had  abused  its  or  his  discretion. 

The  order  of  the  judge  of  the  court  below  is  affirmed. 

(All  the  justices  concurring.) 

1  See  Stoddart  v.  Vanlanningham,  14  Kan.  *18;  Johns  v.  8chmidt,  82  Kan.  888; 
8.  C.  4  Pac.  Rep.  872.  Principle  of  res  adjudicata  does  not  apply  to  the  decision 
sustaining  a  temporary  injunction,  upon  motion  to  dissolve,  so  as  to  prevent  the 
court  from  bearing  and  trying  the  whole  case  upon  the  issues,  when  called  for 
trial  in  regular  form.    Id.    See,  also,  Challlss  v.  County  of  Atchison,  poet,  *49. 
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Kansas  Fac.  By.  Go.  v.  Missouri,  K.  &  T.  By.  Co.* 

July  Term,  1875. 

Fublio  Lands:  Land  Grants  Construed.  On  the  twenty-sixth  of  Jaly, 
1866,  the  lands  adjacent  to  the  then  selected  line  of  plaintiff's  road  up  the 
Smoky  Hill  river,  and  including  the  lands  in  controversy,  were,  in  pur- 
suance of  positive  and  direct  legislation,  reserved  from  sale  by  the  United 
States,  and  on  the  twenty-second  of  January,  1867,  the  road  along  these 
lands  was  completed,  accepted  by  the  president,  and  patents  by  him  or- 
dered to  be  issued  for  said  lands.  The  land  grants  to  the  defendant  pro- 
vided that  in  case  it  should  appear,  when  the  line  or  route  of  its  road  was 
definitely  fixed,  that  the  United  States  had  sold  any  section,  or  that  it 

♦16  had  been  reserved  by  the  United  States  for  any  purpose  ^whatever, 
then  the  secretary  of  the  Interior  should  cause  other  lands  in  equal 
amount  to  be  selected  for  the  grant.  The  line  of  defendant's  road  ad- 
jacent to  the  lands  in  dispute  was  definitely  fixed  between  the  fifth  and 
twentieth  of  September,  1866.  Held,  that  the  grant  to  the  defendant 
never  attached  to  the  said  hind3,  but  that  the  full  title  thereto  passed  to 
the  plaintiff  by  the  construction  and  acceptance  of  its  road. 

Error  from  Davis  district  court. 

The  case  is  sufficiently  stated  in  the  opinion. 

J.  P.  Usher ^  for  plaintiff. 

r.  C  SearSf  for  defendant. 

Brewer,  J.  This  is  a  controversy  between  these  two  corporations 
as  to  the  title  to  certain  lands  situated  near  the  junction  of  their 
roads,  and  claimed  by  each  respectively  under  a  congressional  land 
grant.  The  suit  was  brought  by  the  plaintiff  in  error  in  the  district 
court  of  Davis  county,  and  embraced  nearly  one  hundred  thousand 
acres  of  land  in  the  counties  of  Davis  and  Dickinson.  As  to  the 
major  portion  of  these  lands  the  district  court  decided  in  favor  of  the 
defendant,  and  the  plaintiff  now  brings  the  case  here  on  error.  Each 
company  claims  under  a  land  grant.  In  neither  is  it  pretended  that 
there  was  any  specific  designation  of  the  lands  granted.  In  each  the 
location  of  the  road  determined  the  specific  tracts.     It  becomes  neces- 

sary,  therefore,  as  to  each  road,  to  examine  the  terms  of  the 
*17       grant,  as  well  as  to  a6cer*tain  when  the  line  of  the  road  was 

definitely  fixed.  The  plaintiff,  originally  known  as  the  '^Leav- 
en worth,  Pawnee  &  Western  Eailroad  Company,"  subsequently  as  the 
''Union  Pacific  Railway  Company,  Eastern  Division,"  and  finally  by 
its  present  name,  claims  under  the  acts  of  congress  in  aid  of  the  con- 
struction of  a  road  from  the  Missouri  river  to  the  Pacific  ocean.     The 


^This  case  was  taken  to  the  supreme  court  of  the  United  States,  and  the  judg 
ment  of  the  state  supreme  court  affirmed.    The  case  is  reported  in  97  U.  8.  491 


KANSAS  PAC.  RY.  00.  t;.  MISSOURI,  K.  &   T.  RY.  CO.  23 

first  of  these  aots  was  approved  Jaly  1,  1862,  and  while  it  contem* 
plated  bat  a  single  main  line»  it  also  provided  for  the  eoDstruction  of 
two  or  three  branches  on  the  eastern  end.     One  of  these  branches  was 
to  be  constructed  by  the  plaintiff.     Section  3  defines  the  land  grant 
to  tbe  main  company.     It  reads:    ''That  there  be,  and  is  hereby, 
granted  to  the  said  company     *     *     *     every  alternate  section  of 
public  land  designated  by  odd  numbers,  to  the  amount  of  five  alternate 
sections  per  mile  on  each  side  of  said  railroad,  on  the  line  thereof, 
and  within  the  limits  of  ten  miles  on  each  side  of  said  road,  not  sold, 
reserved,  or  otherwise  disposed  of  by  the  United  States,  and  to  which 
&  pre-emption  or  homeptead  claim  may  not  have  attached  at  the  time 
the  line  of  said  road  is  definitely  fixed."   Section  4  provides  that  com- 
missioners should  be  appointed  upon  tbe  completion  of  every  forty 
miles  of  road  to  examine  and  report  whether  such  completed  portion 
was  built  as  required  by  the  act,  and  upon  a  favorable  report  patents 
were  to  issue  for  the  adjacent  lands.     In  section  6  the  grants  were 
declared  to  be  upon  condition  that  the  bonds  issued  by  the  United 
States  in  aid  of  the  construction  should  be  paid  at  maturity ;  that  the 
road  should  be  kept  in  repair ;  and  the  mails,  troops,  etc.,  transported 
thereon.     In  section  7  the  assent  of  the  company  to  the  act  was  re- 
quired within  one  year,  and  the  completion  of  the  road  by  July  1, 
1874;  and  then  followed  these  provisos:    "Provided,  that  within  two 
years  after  the  passage  of  this  act  said  company  shall  designate  the 
general  route  of  said  road,  as  near  as  may  be,  and  shall  file  a  map  of 
the  same  in  the  department  of  the  interior;  whereupon  the  secretary 
of  the  interior  shall  cause  the  lands  within  fifteen  miles  of  said  des- 
ignated route  or  routes  to  be  withdrawn  from  pre*emption,  pri- 
*1S      vate  entry,  and  sale ;  and  when  any  portion  of  said  route  *shall 
be  finally  located  the  secretary  of  the  interior  shall  cause  the 
said  lands  hereinbefore  granted  to  be  surveyed  and  set  off  as  fast 
as  may  be  necessary  for  the  purpose  herein  named :  provided,  that,  in 
fixing  the  point  of  connection  of  the  main  trunk  with  the  eastern  connec- 
tions, it  shall  be  fixed  at  the  most  practicable  point  for  the  construction 
of  the  Missouri  and  Iowa  branches,  as  hereinafter  provided."   By  sec- 
tion 8  the  president  was  authorized  to  designate  the  initial  point  of 
the  main  line,  which  was  to  be  on  the  one-hundredth  meridian  west 
from  Greenwich,  and  at  which  all  the  eastern  branches  were  to  unite. 
Sections  9  and  10  refer  to  the  plaintiff's  road,  and  are  as  follows: 

"Sec.  9.  And  be  it  further  enacted  that  the  Leavenworth,  Pawnee 
&  Western  Railroad  Company  of  Kansas  are  hereby  authorized  to 
construct  a  railroad  and  telegraph  line  from  the  Missouri  river,  at 
the  mouth  of  the  Kansas  river,  on  tbe  south  side  thereof,  so  as  to 
connect  with  the  Pacific  Railroad  of  Missouri,  to  the  aforesaid  point 
on  the  one-hundredth  meridian  of  longitude  west  from  Greenwich,  as 
herein  provided,  upon  the  same  terms  and  conditions  in  all  respects 
as  are  provided  in  this  act  for  the  construction  of  the  railroad  and 
telegraph  line  first  mentioned,  and  to  meet  and  connect  with  the  same 
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at  the  meridian  of  longitude  aforesaid;  and  in  case  the  general  route 
or  line  of  road  from  the  Missouri  river  to  the  Bocky  mountains  should 
be  so  located  as  to  require  a  departure  northwardly  from  the  pro- 
posed line  of  said  Kansas  railroad  before  it  reaches  the  meridian  of 
longitude  aforesaid,  the  location  of  said  Kansas  road,  shall  be  made 
so  as  to  conform  thereto;  and  said  railroad  through  Kansas  shall  be 
so  located  between  the  mouth  of  the  Kansas  river  as  aforesaid,  and 
the  aforesaid  point  on  the  one-hundredth  meridian  of  longitude,  that 
the  several  railroads  from  Missouri  and  Iowa,  herein  authorized  to  con- 
nect with  the  same,  can  make  connection  within  the  limits  prescribed 
in  this  act,  provided  the  same  can  be  done  Tfithout  deviating  from 
the  general  direction  of  the  whole  line  to  the  Pacific  coast ;  the  route 
in  Kansas,  west  of  the  meridian  of  Fort  Biley,  to  the  aforesaid  point 
on  the  one-hundredth  meridian  of  longitude,  to  be  subject  to  the  ap- 
proval of  the  president  of  the  United  States,  and  to  be  determined 
by  him  on  actual  survey.  And  said  Kansas  company  may  proceed 
to  build  said  railroad  to  the  aforesaid  point  on  the  one-hundredth 
meridian  of  longitude  west  from  Greenwich  in  the  territory  of  Ne- 
braska. •  ♦  • 
*19  ^''Seo.  10.  And  be  it  further  enacted  that  the  said  company 
chartered  by  the  state  of  Kansas  shall  complete  one  hundred 
miles  of  their  said  road,  commencing  at  the  mouth  of  the  Kansas  river 
as  aforesaid,  within  two  years  after  filing  their  assent  to  the  conditions 
of  this  act,  as  herein  provided,  and  one  hundred  miles  per  year  there- 
after, until  the  whole  is  completed.     *     *     *" 

Under  this  act  the  plaintiff,  as  appears  by  the  proceedings,  filed  a 
map  of  its  general  route,  and  the  fifteen-mile  strip  on  either  side 
thereof  was  duly  reserved  from  sale.  This  route  extended  up  the 
Kansas  river  to  the  left  bank  of  the  Republican,  and  thence  along 
the  bank  of  said  last-named  river  to  the  one-hundredth  meridian. 
Subsequently,  and  on  the  second  of  July,  1864,  congress  passed  an 
amending  act,  which  increased  the  land  grant,  the  area  of  reserved 
lands,  and  authorized  the  plaintiff  to  connect  its  road  with  the  main 
line  at  other  than  the  one-hundredth  meridian,  providing,  however, 
that  the  grant  of  bonds  or  land  should  not  thereby  be  increased. 
Again,  on  the  third  of  July,  1866,  congress  passed  an  act  authoris- 
ing the  location  of  a  new  route,  the  filing  of  a  map  thereof,  and  the 
reservation  of  the  adjacent  lands,  section  1  of  which  is  as  follows : 
"An  act  to  amend  an  act  entitled  'An  act  to  aid  in  the  construction 
of  a  railroad  and  telegraph  line  from  the  Missouri  river  to  the 
Pacific  ocean,*  etc.,  etc.,  'approved  July  2,  1864.' 
"Be  it  enacted  by  the  senate  and  house  of  representatives  of  the 
United  States  of  America,  in  congress  assembled,  that  the  Union 
Pacific  Bailway  Company,  Eastern  Division,  is  hereby  authorized  to 
designate  the  general  route  of  their  said  road,  and  to  file  a  map 
thereof,  as  now  required  by  law,  at  any  time  before  the  first  day  of 
December,  1866;  and  upon  the  filing  of  the  said  map,  showing  the 
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general  route  of  said  road,  the  lands  along  the  entire  line  thereof,  so 
far  as  the  same  may  be  designated,  shall  be  reserved  from  sale  by 
order  of  the  secretary  of  the  interior :  provided,  that  said  company 
shall  be  entitled  to  only  the  same  amoant  of  the  bonds  of  the  United 
States  to  aid  in  the  construction  of  their  line  of  railroad  and  telegraph 
as  they  would  have  been  entitled  to  if  they  had  connected  their  said 

line  with  the  Union  Pacific  Railroad  on  the  one-hundredth  de- 
*20       gree  of  longitude  *as  now  required  by  law:   and  provided, 

further,  that  said  company  shall  connect  their  line  of  railroad 
and  telegraph  with  the  Union  Pacific  Bailroad,  but  not  at  a  point 
more  than  fifty  miles  westwardly  from  the  meridian  of  Denver,  in 
Colorado." 

In  pursuance  of  this  act,  and  on  the  eleventh  of  July,  1866,  the 
plaintiff  filed  a  map  of  its  newly-selected  route  up  the  Smoky  Hill, 
instead  of  the  Republican,  river,  and  on  the  twenty-sixth  of  July, 
1866,  the  lands  along  the  line  thereof  were  all  duly  reserved  from 
sale  by  order  of  the  secretary  of  the  interior.  This  reservation  in- 
cluded all  the  lands  in  controversy.  Prior  thereto  the  road  had  been 
completed  to  Fort  Biley,  and  soon  thereafter  work  commenced  on 
the  extension  up  the  Smoky  Hill.     On  the  fourteenth  of  December, 

1866,  the  president  of  the  company  made  his  affidavit  of  the  com- 
pletion of  twenty  miles,  and  on  the  twentieth  of  same  month  the 
commissioners  appointed  by  the  president  were  directed  to  make 
their  examination.  Before  making  their  examination  the  company 
had  completed  five  additional  miles,  and  on  the  tenth  of  January, 

1867,  the  commissioners  were  directed  to  examine  and  report  upon 
the  twenty-five  miles  of  completed  road.  The  commissioners,  on  the 
seventeenth  of  January,  1867,  reported  favorably,  and  on  the  twenty- 
second  of  said  month  the  president  of  the  United  States  approved 
the  same,  and  directed  the  issue  of  patents  for  lands  due  the  com- 
pany on  account  of  this  completed  section  of  twenty-five  miles.  All 
the  lands  in  controversy  were  covered  by  this  executive  order.  These 
are  the  facts  material  to  the  plaintiff's  title.  From  them  it  seems 
that  two  propositions  are  clearly  deducible :  First,  the  lands  in  con- 
troversy  were,  among  others,  on  the  twenty-sixth  of  July,  1866,  duly 
and  legally  reserved  from  sale;  and,  secondy  that,  as  between  the 
United  States  and  the  plaintiff,  full  title  to  these  lands  passed,  at 
least  upon  the  approval  of  the  president  of  the  report  of  the  commis- 
sioners, and  the  order  to  issue  patents.  It  is  probable  that  title 
passed  upon  the  permanent  location  of  plaintiff's  road  adjacent  to 

these  lands,  but  as  the  time  of  such  location  is  not  definitely 
*21       shown  by  the  findings,  and  as  *a  vesting  of  title  prior  to  the 

approval  of  the  president  would  not,  in  the  conclusions  to 
which  we  have  come,  have  any  effect  upon  the  decision,  we  forbear 
farther  inquiry  in  that  direction.  So  far  as  the  action  of  the  presi- 
dent was  required,  the  subsequent  approval  was  equivalent  to  a  prior 
selection  of  the  route. 
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Taming,  now,  to  the  claim  of  defendant,  let  us  see  upon  what  it 
rests.  The  first  act  in  its  chain  of  title  was  approved  March  S,  1863. 
So  much  as  is  material  is  as  follows : 

''An  act  for  a  grant  of  lands  to  the  state  of  Kansas,  in  alternate 
sections,  to  aid  in  the  construction  of  certain  railroads  and  tele- 
graphs in  said  state. 

''Be  it  enacted  by  the  senate  and  house  of  representatives  of  the 
United  States  of  America,  in  congress  assembled,  that  there  be,  and 
is  hereby,  granted  to  the  state  of  Kansas,  for  the  purpose  of  aiding 
in  the  construction :  ^  *  *  Second^  of  a  railroad  from  the  city 
of  Atchison,  via  Topeka,  the  capital  of  said  state,  to  the  western  line 
of  the  state,  in  the  direction  of  Fort  Union  and  Santa  Fe,  New  Mex- 
ico, with  a  branch,  from  where  this  last-named  road  crosses  the  Ne- 
osho, down  said  Neosho  valley,  to  the  point  where  the  said  first-named 
road  enters  the  said  Neosho  valley,  every  alternate  section  of  land 
designated  by  odd  numbers,  for  ten  sections  in  width  on  each  side  of 
said  road,  and  each  of  its  branches.  But  in  case  it  shall  appear  that 
the  United  States  have,  when  the  line  or  routes  of  said  road  and 
branches  are  definitely  fixed,  sold  any  section,  or  any  part  thereof, 
granted  as  aforesaid;  or  that  the  right  of  pre-emption  or  homestead 
ETettlement  has  attached  to  the  same;  or  that  the  same  has  been  re- 
served by  the  United  States  for  any  purpose  whatever, — then  it  shall 
be  the  duty  of  the  secretary  of  the  interior  to  cause  to  be  selected, 
for  the  purpose  aforesaid,  from  the  public  lands  of  the  United  States 
nearest  to  the  tiers  of  sections  above  specified,  so  much  land,  in  al- 
ternate sections  or  parts  of  sections,  designated  by  odd  numbers,  as 
shall  be  equal  to  such  lands  as  the  U^iited  States  have  sold,  reserved, 
or  otherwise  appropriated,  or  to  which  the  rights  of  pre-emption  or 
homestead  settlements  have  attached  as  aforesaid ;  which  lands,  thus 
indicated  by  odd  numbers,  and  selected  by  the  direction  of  the  secre- 
tary of  the  interior  as  aforesaid,  shall  be  held  by  the  state  of  Kansas 
for  the  use  and  purpose  aforesaid:  provided,  that  the  land 
*22  to  be  so  selected  shall  in  no  case  be  loca*ted  further  than 
twenty  miles  from  the  lines  of  said  road  and  branches :  pro- 
vided, further,  that  the  lands  hereby  granted  for  and  on  account  of 
said  roads  and  branches  severally  shall  be  exclusively  applied  in  the 
construction  of  the  same,  and  for  no  other  purpose  whatever,  and 
shall  be  disposed  of  only  as  the  work  progresses  through  the  same, 
as  in  this  act  hereinaftei  provided :  provided,  also,  that  no  part  of 
the  land  granted  by  this  act  shall  be  applied  to  aid  in  the  construc- 
tion of  any  railroad,  or  part  thereof,  for  the  construction  of  which 
any  previous  grant  of  land  or  bonds  may  have  been  made  by  con- 
gress: and  provided,  further,  that  any  and  all  lands  heretofore  re- 
served to  the  United  States,  by  any  act  of  congress,  or  in  any  other 
manner,  by  competent  authority,  for  the  purpose  of  aiding  in  any 
object  of  internal  improvement,  or  for  any  other  purpose  whatsoever, 
be,  and  the  same  are  hereby,  reserved  to  the  United  States  from  the 
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operations  of  this  act,  except  so  far  as  it  may  be  found  necessary  to 
loeate  the  roates  of  said  road  and  branches  through  such  reserved 
lands;  in  which  case  the  right  of  way  only  shall  be  granted,  subject 
to  the  approval  of  the  president  of  the  United  States." 

In  this  act  was  no  grant  affecting  in  any  way  the  lands  in  contro* 
versy ;  but  the  legislature  of  the  state  of  Kansas  (Laws  1864,  p.  151) 
in  accepting,  on  the  ninth  of  February,  1864,  this  grant,  and  trans- 
ferrin's; certain  of  the  lands  to  the  Atchison,  Topeka  &  Santa  Fe 
Railroad  Company,  added  this  proviso :  "And  provided,  further,  that 
if  the  congress  of  the  United  States  shall,  on  or  before  the  fourth  of 
March,  1866,  consent  that  the  Neosho  Yalley  Branch  of  the  above- 
named  road  may  be  extended  so  as  to  intersect  the  Union  Pacific 
Railroad,  Eastern  Division,  at  or  near  Fort  Biley,  and  shall  make 
a  grant  of  land  for  such  extension  of  like  amount  with  that  granted 
per  mile  for  the  constraction  of  the  hereinabove  named  principal 
road,  then  said  Atchison,  Topeka  <fc  Santa  Fe  Railroad  Company  shall 
proceed  to  construct  such  branch  to  such  intersection,  on  the  terms 
and  conditions  hereinabove  prescribed,  applicable  to  the  construction 
of  such  main  road." 

In  pursuance  of  this  implied  request,  congress  on  the  first  of  July, 
1864,  passed  an  act  making  a  land  grant  to  the  state  of  Kansas  to 
aid  in  the  construction  of  the  road  indicated  in  the  above  proviso, 
which  grant  was  made  expressly  "subject  to  all  the  provisions, 
*23       restrictions,  limitations,  and  conditions  *in  regard  to  selection 
and  location  of  lands,  and  otherwise,"  of  the  act  of  congress 
of  March  3,  1863,  heretofore  noticed.     Subsequently,  with  the  assent 
of  the  state,  the  Atchison,  Topeka  &  Santa  Fe  Railroad  Company 
transferred  to  the  defendant  all  its  interest  in  this  grant,  and  on  the 
twenty-sixth  of  July,  1866,  congress  passed  a  new  act  granting  lands, 
of  which  the  title  and  the  first  section  are  as  follows: 
"An  act  granting  lands  to  the  state  of  Kansas,  to  aid  in  the  con- 
struction of  a  southern  branch  of  the  Union  Pacific  Railway  and 
telegraph,  from  Fort  Riley,  Kansas,  to  Fort  Smith,  Arkansas. 
*'Be  it  enacted  by  the  senate  and  house  of  representatives  of  the 
United  States  of  America,  in  congress  assembled,  that  for  the  pur- 
pose of  aiding  the  Union  Pacific  Railroad  Company,  Southern  Branch, 
the  same  being  a  corporation  organized  under  the  laws  of  Kansas,  to 
construct  and  operate  a  railroad  from  Fort  Riley,  Kansas,  or  near 
said  military  reservation,  thence  down  the  valiey  of  the  Neosho  river 
to  the  southern  line  of  the  state  of  Kansas,  with  a  view  to  an  exten- 
sion of  the  same  through  a  portion  of  the  Indian  Territory,  to  Fort 
Smith,  Arkansas,  there  is  hereby  granted  to  the  state  of  Kansas,  for 
the  use  and  benefit  of  said  railroad  company,  every  alternate  section 
of  land,  or  parts  thereof,  designated  by  odd  numbers,  to  the  extent 
of  five  alternate  sections  per  mile  on  each  side  of  said  road,  and  not 
exceeding  in  all  ten  alternate  sections  per  mile.     But  in  case  it  shall 
appear  that  the  United  States  have,  when  the  line  of  said  road  is  def- 
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initely  located,  sold  any  section,  or  any  part  thereof,  granted  as  afore- 
said; or  that  the  right  of  pre-emption  or  homestead  settlement  has 
attached  to  the  same;  or  that  the  same  has  been  reserved  by  the 
United  States  for  any  purpose  whatever, — then  it  shall  be  the  duty 
of  the  secretary  of  the  interior  to  cause  to  be  selected,  for  the  par- 
poses  aforesaid,  from  the  public  land  of  the  United  States  nearest  to 
the  sections  above  specified,  so  much  land  as  shall  be  equal  to  the 
amount  of  such  lands  as  the  United  States  have  sold,  reserved,  or 
otherwise  appropriated,  or  to  which  the  right  of  homestead  settle- 
ment  or  pre-emption  has  attached  as  aforesaid ;  which  lands,  thas 
indicated,  by  the  direction  of  the  secretary  of  the  interior,  shall  be 
reserved  and  held  for  the  state  of  Kansas  for  the  use  of  said  company 
by  the  said  secretary,  for  the  purpose  of  the  construction  and  opera- 
tion of  said  railroad,  as  provided  by  this  act :  provided,  that 
*24  any  *and  all  lands  heretofore  reserved  to  the  United  States 
by  any  act  of  congress,  or  in  any  other  manner  by  competent 
authority,  for  the  purpose  of  aiding  in  any  object  of  internal  improve- 
ment, or  other  purpose  whatever,  be,  and  the  same  are  hereby,  re- 
served and  excepted  from  the  operation  of  this  act,  except  so  far  as 
it  may  be  found  necessary  to  locate  the  route  of  said  road  through 
such  reserved  lands,  in  which  case  the  right  of  way,  two  hundred  feet 
in  width,  is  hereby  granted,  subject  to  the  approval  of  the  president 
of  the  United  States :  and  provided,  further,  that  said  lands  hereby 
granted  shall  not  be  selected  beyond  twenty  miles  from  the  line  of 
said  road." 

The  Union  Pacific  Bailroad  Company,  Southern  Branch,  named 
in  said  act,  is  the  defendant  here,  the  name  having  been  subsequently 
changed  to  that  of  the  Missouri,  Kansas  &  Texas  Railway  Company. 
Between  the  fifth  and  twentieth  of  September,  18^6,  the  defendant 
caused  its  line  to  be  surveyed  and  made  on  the  ground  adjacent  to 
the  lands  in  controversy;  which  survey  and  location  was  approved 
by  the  board  of  directors  of  the  defendant,  and  a  map  thereof  filed 
in  the  office  of  the  secretary  of  state  of  the  state  of  Kansas,  on  No- 
vember 14,  1866,  and  in  the  office  of  the  secretary  of  the  interior, 
December  16,  1866.  On  the  ninth  of  June,  1870,  the  defendant's 
road  was  completed  to  the  south  line  of  the  state,  accepted  by  the 
governor,  and  by  him  certified  to  the  secretary  of  the  interior  as  a 
first-class  railroad,  and  thereupon  accepted  by  the  president. 

This  constitutes  the  defendant's  chain  of  title. 

Looking  merely  to  the  granting  clause  in  these  acts  under  which 
defendant  claims,  and  the  words  used  are  words  of  present  grant, — 
"that  there  be,  and  is  hereby,  granted/'  Now,  if  there  were  any  des- 
ignation of  specific  tracts,  or  any  reference  to  existing  lines,  whether 
natural  or  artificial,  from  which,  by  mere  survey  and  measurement, 
the  specific  tracts  could  be  ascertained,  it  might  well  be  said  that  the 
title  to  those  tracts  passed  immediately,  subject  to  be  defeated  by  a 
failure  to  perform  the  conditions  of  the  grant.     Perhaps,  too,  if  there 
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were  no  other  limitation  than  the  want  of  a  definitely  located  line 
of  road,  the  location  of  the  road  would  make  the  grant  opera- 
*25        tive  from  the  day  of  its  date,  and  thus  cut  off  all  ^intervening 
claims.    But  other  limitations  appear  in  both  the  acts  of  March 
3,  1863,  and  July  26,  1866.     It  is  provided  that  "in  case  it  shall  ap- 
pear that  the  United  States  have,  when  the  lines  or  routes  of  said 
road  and  branches  are  definitely  fixed,  sold  any  section,  or  any  part 
thereof,  granted  as  aforesaid,  or  that  the  right  of  pre-emption  or 
homestead  settlement  has  attached  to  the  same,  or  that  the  same  has 
been  reserved  by  the  United  States  for  any  purpose  whatever^  then  it 
Bhall  be  the  duty  of  the  secretary  of  the  interior  to  cause  to  be  selected 
for  the  purposes  aforesaid,  from  the  public  lands  of  the  United  States 
nearest  to  the  tiers  of  sections  above  specified,  so  much  land     *     *    • 
as   shall  be  equal  to  such  lands  as  the  United  States  have  sold, 
reserved,  or  otherwise  appropriated,"  etc.     This  limitation  operates 
to  exclude  from  the  grant  any  lands  which  at  the  time  the  line  of  road 
is  definitely  fixed  have  been  by  the  United  States  reserved  for  any  pur- 
pose whatsoever.     It  leaves  the  specific  sections  undetermined  until 
the  definite  location  of  the  road,  and  then  excludes  from  the  grant  any 
lands  to  which  adverse  rights  and  interests  have  attached.    Now»  from 
the  findings,  it  appears  that  the  line  of  defendant's  road  adjacent  to 
these  lands  was  not  definitely  fixed  until  between  the  fifth  and  twen- 
tieth of  September,  1866 ;  but  on  the  twenty-sixth  of  July  prior  thereto 
they  had  been  by  the  United  States  duly  reserved,  in  pursuance  of 
positive  and  direct  legislation  therefor.     It  seems  to  us  that  they 
were,  by  the  very  terms  of  the  acts  under  which  defendant  claims, 
excluded  from  the  operation  of  its  grant,  and  that,  therefore,  there  is 
nothing  in  defendant's  claim  to  interfere  with  the  title  which  passed 
to  the  plaintiff  by  the  completion  and  acceptance  by  the  president  of 
the  United  States  of  its  road.     As  the  facts  seem  to  be  undisputed, 
we  can  but  think  the  case  of  Johnson  v.  Towsley,  13  Wall.  72,  leaves 
the  courts  free  to  apply  the  law  correctly  to  those  facts;  and  a(s,  in 
the  view  we  have  taken  of  the  law,  the  plaintiff  has  the  better  title 
to  these  lands,  it  becomes  our  duty  to  so  adjudge.     Inasmuch  as  no 
exception  appears  to  have  been  taken  to  the  facts  as  found,  it 
*26       is  also  our  duty,  under  the  law,  to  ^mal^e,  so  far  as  the  courts 
of  this  state  are  concerned,  a  final  disposition  of  the  case. 
The  judgment  of  the  district  court  will  therefore,  as  to  the  lands  ad- 
judged by  it  to  the  defendant,  be  reversed,  and  the  case  remanded, 
with  instructions,  as  to  those  lands,  to  enter  judgment  for  the  plain- 
tiff, as  prayed  for  in  the  petition. 
(AU  the  justices  concurring.) 
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Lawbenoe  B.  Whebleb  v.  John  T.  Bbadt« 

July  Term,  1875. 

Elections  and  Electors:  Sohool-Distriot  Elections:  Women  as  Voters. 
A  person  having  all  the  qualifications  of  an  elector,  as  defined  by  section 
1,  art.  5,  of  the  constitution,  except  that  such  person  is  a  woman,  has 
the  right  to  vote  at  an  election  regularly  held  for  the  election  of  a  school- 
district  treasurer.^ 

Error  from  Nemaha  district  court. 

Quo  warranto,  brought  by  Wheeler,  to  test  the  right  to  the  office  of 
school-district  treasurer  of  district  No.  51,  Nemaha  county.  At  the 
annual  district  meeting  held  in  March,  1S72,  Brady,  the  defendant, 
was-  elected  such  treasurer,  and  thereafter  qualified,  and  entered  upon 
the  duties  of  his  office.  At  the  annual  district  meeting  held  in  March, 
1873,  140  votes  were  cast,  of  which  Wheeler,  the  plaintiff,  received 
70,  and  one  George  H.  Adams  received  70.  Of  those  voting  for 
Wheeler,  60  were  men  and  10  were  women;  of  those  voting  for 
Adams,  50  were  men  and  20  were  women.  The  election  board  held 
that  there  was  no  election,  (canvassing  for  each  candidate  70  votes,) 
and  "adjourned  the  election  for  further  proceedings"  until  April  6th, 
and  the  "election  was  subsequently,  by  several  adjournments,  further 
postponed  until  April  19th,"  In  the  mean  time  a  call  for  a  "special 
election"  was  signed  by  60  of  the  electors  of  said  district, 
*27  *and  such  special  election  -was  called  for  April  19th.  On 
that  day  the  electors  of  said  district  met  at  the  proper  place, 
and  proceeded  to  elect  a  treasurer,  and  for  that  purpose  60  votes 
were  cast,  all  for  said  Wheeler.  Wheeler  afterwards  qualified  as 
such  treasurer,  and  demanded  the  books  and  papers  from  Brady, 
who  was  holding  over  for  want  of  a  duly-elected  and  qualified  succes- 
sor. Upon  Brady's  refusal  to  surrender  the  office,  Wheeler  com- 
menced this  action.  Trial  at  the  October  term,  1873.  When  the 
plaintifif  rested,  Brady  demurred  to  the  evidence.  The  district  court 
held  that  women  had  the  legal  right  to  vote  ^,t  said  school-district 
meeting  for  school-district  officers ;  that  as  Wheeler  and  Adams  had 
each  received  70  votes,  there  was  no  election;  that  the  "adjourn- 
ments" of  said  election  were  unauthorized  and  void ;  that  as  the  call 
for  a  "special  election"  was  not  signed  by  a  majority  of  the  electors 
of  the  district,  such  special  election  was  illegal  and  void;  and  that, 
as  Wheeler  had  not  shown  any  right  to  the  office,  he  could  not  main- 

1  Female  persons,  with  all  the  legal  qualifications  for  electors,  except  that  they 
are  not  males,  are  not  legally  entitled  to  vote  in  Kansas  for  either  state  or  county 
superintendent  of  public  instruction.    Winans  v.  Williams,  6  Kan.  188. 
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tain  the  action.     The  ooart  dismissed  the  petition,  and  adjudged 
costs  against  Wheeler. 

Johhson  dt  Falloon,  for  plaintiff. 

If  the  second  olaase  of  section  20  of  ohapter.92  of  the  General  Stat- 
utes is  constitntional,  the  jadgment  is  right,  unless  the  adjournment 
kept  alive  the  powers  of  the  electors  until  April  19th;  for  our  call 
^as  not  signed  by  a  majority  of  all  the  voters,  if  females  are  voters, 
and  that  was  illegal  too.     If  the  plaintiff  has  mistaken  the  law  in 
this  case,  it  arises  from  a  misinterpretation  of  tLe  constitution  by 
the  light  of  the  case  of  Winans  v.  Williams,  5  Kan.  "^227.     At  com- 
mon  law  females  had   no  such   right,  having  no  political  status 
whatever.     Maine,  Ano.  Law,  140;  Gooley,  Const.  Lim;  599;  Bl. 
Gomm.  171.     Article  5  of  our  constitution  limits  political  power  to 
males,  thus  following  the  laws  and  usages  of  all  our  western  civiliza- 
tion, which  has  grown  up  from  the  Roman  civilization,  or  been  influ- 
enced by  its  laws. 
*2S       *0n  the  other  side,  it  is  claimed  that  section  23  of  article  2  of 
our  constitution  confers  this  right  in  school  elections.     This 
section  confers  nothing,  enlarges  nothing,  removes  no  disability,  and 
neither  declares  nor  creates  any  new  right;  but  merely  imposes  a 
limitation  upon  the  legislature,  to-wit,  that  in  the  regulation  and 
formation  of  schools  no  distinction  shall  be  made  between  males  and 
females;  and  it  seems  to  us  that  its  terms  prohibit  the  distinction  of 
a  right,  rather  than  confer  any  new  ones.     The  equality  perhaps  re- 
lated to  the  pupils,  teachers,  taxation,  and  possibly  to  the  enumera- 
tion of  inhabitants  in  the  creation  of  districts.     If  the  clause  had  pro- 
vided that  no  distinction  should  be  made  between  whites  and  blacks, 
it  could  hardly  be  claimed  that  this  was  sufficient  to  confer  suffrage 
where  it  did  not  exist  before.     Such  terms  in  a  constitution  do  not 
enlarge  rights.     Brad  well  v.  State,  16  Wall.  130.     The  case  of  Susan 
B.  Anthony,  though  not  the  opinion  of  an  appellate  court,  by  holding 
that  the  amendments  to  the  federal  constitution  do  not  confer  suf- 
frage on  females,  supports  this  principle. 

It  was  argued  at  the  trial  that  the  law  authorizing  women  to  "vote" 
at  school*  meetings  is  not  the  exercise  of  suffrage  any  more  than  it 
would  be  to  vote  at  a  church  meeting.  We  think  this  view  not  ten- 
able. School-districts  are  municipal  corporations,  clothed  with  the 
exercise  of  dominion  which  belongs  to  the  state.  If  it  were  not  so, 
this  action  would  not  lie,  as  the  office  would  not  be  a  public  one. 
Dill.  Mun.  Corp.  32,  note.  Nor  can  any  distinction  be  maintained 
upon  the  meaning  of  the  words  "voters"  and  "electors."  Webster 
makes  no  distinction ;  neither  does  Bouvier.  Section  4  of  article  2 
of  the  constitution  provides  no  one  but  a  qualified  "voter"  shall  he 
eligible  to  the  legislature.  If  females  are  "voters,"  they  are  also 
eligible  to  office/  unless,  in  law,  "voter"  and  "elector"  mean  entirely 
different  things. 
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Nathan  Price  and  W.  D.  Weh\  for  defendant. 

The  principal  qaestion  here  is  as  to  whether  women  had  the 
*29      right  to  vote.     Plaintiff  relies  upon  the  case  of  Winans  *▼. 

Williams,  5  Esa.  *227.  That  was  a  case  in  which  the  party 
attempted  to  vote  at  a  general  election.  The  constitution  (article  4) 
provides  for  two  elections,  and  article  5  defines  who  shall  be  quali- 
fied electors;  but  a  school-district  meeting  does  not  come  within  the 
provisions  of  either  of  these  articles.  A  school-district  is  simply  a 
quasi  corporation,  organized  for  the  purpose  of  the  education  of  the 
children  within  a  certain  district  of  country.  Now,  if  the  legislature 
should  allow  the  people  within  certain  districts  of  the  state  to  organ- 
ize  themselves  into  quasi  corporations  for  the  purpose  of  caring  for 
and  protecting  the  poor,  would  any  one  say  that  women  must  be  ex- 
cluded from  such  corporation,  or  that  a  law  which  gave  them  a  voice 
in  the  management  of  its  affairs  would  be  unconstitutional  ?  This 
case  is,  however,  much  stronger.  Section  23  of  article  2  of  the  con- 
stitution expressly  provides  that  *'the  legislature,  in  providing  for  the 
formation  and  regulation  of  schools,  shall  make  no  distinction  be- 
tween the  rights  of  males  and  females."  Now,  how  females  can  have 
the  same  rights  in  ''regulating"  a  school  without  having  the  right  to 
vote  in  the  school  meeting  in  which  all  its  affairs  are  regulated,  we 
are  unable  to  see.  Consequently,  the  law  which  gives  them  such 
right  is  not  only  constitutional,  but  any  law  which  attempted  to  take 
it  from  them  would  be  unconstitutional.  If  we  are  right  in  this  view, 
there  was  no  election  at  the  regular  school  meeting.  As  to  the  ques- 
tion of  the  adjourned  meeting,  we  say  there  is  simply  nothing  in  it. 
The  meeting  could  not  ''adjourn"  the  election,  and  it  is  conceded  that 
if  women  are  legal  voters  at  a  school-district  meeting  the  call  for  the 
special  election  was  insufficient. 

Valentinb,  J.  The  only  question  involved  in  this  case — or,  rather, 
the  only  question  which  we  need  consider — is  whether  persons  hav- 
ing all  the  qualifications  for  electors,  as  defined  by  section  1  of  article 
5  of  the  constitution,  except  that  they  are  women,  have  the  right  to 
vote  at  an  election  regularly  held  for  the  election  ob  a  school- 
*80  district  treasurer.  This  case  differs  widely  *from  the  case  of 
,  Winans  v.  Williams,  5  Kan.  *227.  While  we  have  no  statu- 
tory or  constitutional  provision  authorizing  women  to  vote  for  either 
state  or  county  superintendent  of  public  instruction,  and  while  the 
constitution  would  seem  impliedly  at  least  to  prohibit  such  a  thing, 
yet  we  have  statutory  provisions  which  expressly  authorize  women 
to  vote  for  school-district  treasurers.  Section  1 9  of  article  3  of  the 
school  law  provides  that  "the  inhabitants  qualified  to  vote  at  a  school 
meeting,  lawfully  assembled,  shall  have  power  *  *  *  (3)  to  choose 
a  director,  clerk,  and  treasurer^  who  shall  possess  the  qualifications 
of  voters."  Gen.  St.  918.  And  section  20  of  the  same  article  pro- 
vides that  "the  following  persons  shall  be  entitled  to  vote  at  any  dis- 
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triot  meetixig :  FiT$it  all  persons  possossmg  the  qualifieations  of  elect- 
ors, aa  defined  by  the  constitution  of  the  state,  and  who  shall  be  res»- 
idents  of  the  district  at  the  time  of  offering  to  vote  at  said  elections ; 
second^  all  white /emale  persons  over  the  age  of  twenty-one  years,  not 
subject  to  the  disqualifications  named  in  section  second^  article  fifth, 
of  the  constitution  of  the  state,  and  who  shall  be  residents  of  the  dis- 
trict at  the  time  of  offering  to  vote."    Gen.  St.  '919. 

But  it  is  claimed  that  the  second  subdivision  of  said  section  20  of 
the  school  law  is  unconstitutional  and  void,  as  being  in  contravention 
of  section  1,  art.  5,  of  the  constitution,  which  reads  as  follows :  "Ev- 
ery white  maU  person,  of  twenty-one  years  and  upward,  belonging  to 
either  of  the  foUowing  classes,  who  shall  have  resided  in  Kansas  six 
months  next  preceding  any  election,  and  in  the  township  or  ward  in 
which  he  offers  to  vote  at  least  thirty  days  next  preceding  such  elec- 
tion, shall  be  deemed  a  qualified  elector :  Firsts  citizens  of  the  United 
States ;  second^  persons  of  foreign  birth  who  shall  have  declared  their 
intention  to  become  citizens  conformably  to  the  laws  of  the  United 
States  on  the  subject  of  naturalization." 

Now,  does  section  1,  art.  5,  of  the  constitution,  have  any  applica- 
tion to  the  election  of  school-district  treasurers?    The  constitution 

provides  for  two,  and  only  two,  elections,  to  be  held  by  the  peo- 
*31       pie,  to-wit,  general  elections,  and  township  elec^tions,  (Const. 

art.  4,  §  2;)  and  it  does  not  anywhere  even  mention  school- 
district  elections  or  meetings.  It  provides  for,  or  at  least  recognizes, 
the  election  of  various  oflScers :  Firsts  all  the  state  officers  provided 
for  by  the  constitution,  to-wit,  the  governor,  lieutenant  governor,  sec- 
retary of  state,  auditor,  treasurer,  attorney  general,  and  saperintend- 
ent  of  public  instruction,  (Const,  art.  1,  §§  1,  2,  14;)  second,  mem- 
bers of  the  legislature,  (Id.  art.  2,  §§  2,  4,  5,  8,  9, 18 ;)  third,  judges 
of  the  supreme  court,  (Id.  art.  3,  §§  2, 11 ;)  fourth,  judges  of  the  dis- 
trict courts,  (Id.  art.  3,  §§  5,  11;)  fifth,  clerks  of  the  district  courts, 
(Id.  art.  3,  §  7;)  sixths  probate  judges,  (Id.  art.  3,  §§  8, 11 ;)  seventh, 
justices  of  the  peace,  (Id.  art.  3,  §§  9,  11;)  eighth,  county  superin- 
tendent of  public  instruction,  (Id.  art.  6,  §  1 ;)  ninth,  township  officers, 
(art.  9,  §  4.)  But  the  constitution  does  not  anywhere  even  mention 
the  election  of  any  school-district  officer.  The  constitution  does  not 
require  that  all  the  offices  which  it  creates  or  recognizes  should  be 
filled  by  an  election  of  the  electors  mentioned  in  section  1  of  article 
5  of  the  constitution,  or  even  by  an  election  at  all.  For  instance,  the 
clerk  and  reporter  of  the  supreme  court  are  appointed  by  the  judges, 
(Const,  art.  8,  §  4;)  a  judge  pro  tern,  of  the  district  court  is  elected  by 
the  bar,  (Id.  art.  8,  §  20;)  trustees  of  the  public  benevolent  institu- 
tions are  appointed  by  the  governor,  (Id.  art.  7,  §  1;)  directors  of 
the  penitentiary  are  appointed  or  elected  as  prescribed  by  law,  (Id. 
srt.  7,  §  S ;)  militia  officers  are  also  appointed  or  elected  as  provided 
by  law,  (Id.  art.  8,  §  8;)  and  vacancies  in  various  offices  are  filled 
in  variouB  ways,  generally  by  appointment,  (Id.  art.  1,  §§  11,  18,  14; 
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Id.  art.  3,  §  19;  Id.  art.  8,  §  11;  Id.  art.  7,  §  3.)  And  the  oonsti- 
tution  itself  specifically  provides  that  all  officers  whose  election  or  ap- 
pointment  is  not  provided  for  in  the  constitation  shall  be  elected  or 
appointed  as  may  be  prescribed  by  law.  Thus  section  19,  art.  3,  of 
the  constitution  provides  that  ''it  [the  legislature]  shall  have  the  power 
to  provide  for  the  election  or  appointment  of  all  officers,  and  the  fill- 
ing of  all  vacancies  not  otherwise  provided  for  in  this  constitation;" 

and  section  1,  art.  15,  provides  that  "all  officers  whose  elec- 
*S2       tion  or  appointment  is  not  oth*erwise  provided  for  shall  be 

chosen  or  appointed  as  may  be  prescribed  by  law." 
Now,  as  we  have  before  stated,  there  is  no  sehool-district  election 
or  meeting  provided  for  in  the  constitution  ;  there  is  no  provision  as 
to  how  school-district  officers  shall  be  elected,  appointed,  or  chosen ; 
and  we  suppose  no  one  will  claim  that  they  are,  by  the  terms  of  the 
constitution,  to  be  elected  at  either  of  the  elections  provided  for  in 
the  constitution.  Hence  it  would  seem  that  the  legislature  would 
have  full  and  complete  power  in  the  matter;  that  the  legislature 
might  provide  for  the  election  or  appointment  of  school-district  officers 
as  it  should  choose,  when  it  should  choose,  in  the  manner  it  should  . 
choose,  and  by  whom  it  should  choose.  This  would  follow  even  if 
section  1  of  article  5  of  the  constitution  were  by  its  terms  capable  of 
being  made  applicable  to  school-district  elections.  But  said  section 
cannot  be  made  applicable  to  such  elections  except  by  a  change  of  itf 
terms.  If  it  applies  in  its  present  form,  then  every  person  who  is  ii 
other  respects  qualified,  and  who  has  resided  "in  the  township  *  *  * 
in  which  he  offers  to  vote  at  least  thirty  days  next  preceding  such 
election,  shall  be  deemed'a  qualified  elector;"  that  is,  a  legal  voter 
of  any  schooUdistrict  in  any  township  would  be  a  legal  voter  of 
every  other  school-district  in  that  township.  In  every  school-district 
of  that  township  he  could  certainly  swear  that  ha  was  a  legal  elector 
'*in  the  township  in  which  he  offers  to  vote."  And  if  said  section 
Applies,  then  this  right  to  vote  in  every  school-district  in  the  township 
in  which  an  elector  resides  is  a  constitutional  right,  which  cannot  be 
abridged  by  the  legislature,  or  by  any  other  power  except  the  entire 
people  of  the  state  by  way  of  amendment  to  the  constitution.  Prob- 
ably nearly  every  township  in  the  state  contains  more  thati  one 
school'district.  In  the  county  from  which  this  case  comes  there 
are  seventy*eight  school-districts  and  only  fourteen  townships.  In 
many  of  the  counties  the  proportion  of  soboo^districts  to  the  number 
of  townships  is  much  greater.     For  instance,  in  Crawford  county 

there  are  one  hundred  school-districts  and  only  nine  townships. 
*38      Now,  if  section  1  of  article  5  ^of  the  constitution  does  not  apply 

to  school-district  elections,  then  what  is  there  to  prevent  the 
legislature  from  conferring  the  right  of  suffrage  in  school-district  elec- 
tions upon  women  ?  There  is  nothing  in  the  nature  of  things,  or  in 
the  nature  of  government,  which  would  prevent  it.  Women  are  mem- 
bers of  society, — members  of  the  great  body  politic,  citizens,- 
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maeb  as  men,  with  the  same  nataral  rights,  united  with  men  in  the 
flame  eommon  destiny,  and  are  capable  of  receiving  and  exercising 
whatever  of  political  rights  may  be  conferred  upon  them.  We  must 
answer  the  main  question  involved  in  this  case  in  the  affirmative; 
and  therefore  the  judgment  of  the  conrt  below  must  be  affirmed. 
(All  the  juBtioes  eoncnrring.) 


BoABB  OF  Education  of  the  City  of  Paola  v.  F.  M.  Shaw  and 

others. 

July  Term,  187& 

1.  Building  Contract:  Performance:  Decisionof  Arbitrator  Conclusive, 

unless  Impeached  for  Fraud  or  Mistake.  In  an  action  against  the 
sureties  on  a  penal  bond,  given  to  secure  the  fulfillment  of  a  building 
contract,  it  was  shown  that,  according  to  the  contract,  the  contractor 
was  to  build  a  certain  school-house  for  his  employers,  the  board  of  edu- 
cation of  the  city  of  Paola,  in  accordance  with  certain  plans  and  specifi- 
cations furnished,  and  to  be  furnished,  by  the  architect,  who  was  the 
duly-authorized  agent  of  said  board,  and  appointed  by  them;  and  said 
school-house  was  to  be  built  under  the  direction  and  to  the  satisfaction 
of  said  architect,  who  had  power  to  make  such  changes  and  alterations  in 
any  of  the  plans  and  specifications  as  he  miglit  choose.  Ttie  contractor 
constructed  said  building  in  accordance  with  the  instructions  of  the  ar- 
chitect, and  to  his  satisfaction,  and  at  the  time  of  the  final  estimate  by 
the  architect  he  received  a  final  certificate  from  the  architect  certifying 
to  the  final  and  proper  completion  of  the  building.  The  board  of  educa- 
tion then  toolc  possession  of  said  building,  receiving  the  keys  thereto  from 
the  contractor,  and  they  still  remain  in  possession  thereof.  The  build- 
♦84  ing,  however,  was  not  con^structed  in  accordance  with  the  original 
plans  and  specifications,  and  the  building  constructed  was  worth  about 
$15,000  less  than  the  one  which  the  original  plans  and  specifications 
called  for.  Held,  that  these  facts  do  not  constitute  a  cause  of  action  in 
favor  of  the  lx)ard  of  education  and  against  the  sureties  on  said  bond. 

2.  '■  Where  the  parties  to  a  building  contract  agree  upon  an  architect, 

and  stipulate  and  agree  to  rely  upon  his  judgment,  skill,  and  decision  as 
to  the  character,  amount,  and  value  of  work  to  be  done,  they  must  abide 
by  his  judgment  and  decisioq,  or  impeach  it  upon  the  ground  of  fraud, 
mistake,  undue  infiuence,  or  some  other  good  cause. 

d.  Pleading:  Beply  Deemed  Controverted.  Allegations  in  a  reply  of 
the  plaintiff  are,  under  our  system  of  pleading,  to  be  deemed  contro- 
verted by  the  defendant  without  any  formal  denial  of  the  same  on  the 
part  of  the  defendant. 


:  Construction  of  Contract.    Allegations  in  a  pleading  denying 

the  legal  import  of  a  written  contract  (a  copy  of  .which  written  contract 
is  given  in  the  pleadings,  and  admitted  to  be  correct  by  both  parties)  will 
not  be  considered  by  the  court. 
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5. :  Contradiotory  Averments.    On  the  trial  of  A  otoe  the  whole  of 

the  ple<adings  are  considered  together;  and  where  any  two  allegations  of 
the  same  party  are  inconsistent  with  each  other,  the  allegation  most  un- 
favorable to  such  party  will  be  deemed  to  override  the  other  allegation. 

Error  from  Miami  district  eoiirt. 

Action  by  the  board  of  education  of  the  city  of  Faola,  as  plaintiff, 
against  L.  E.  Post,  F.  M.  Shaw,  A.  A«  Smith,  J.  B.  Hobson,  W.  G. 
Bainey,  H.  Fardee,  and  C.  A.  Leighton,  as  defendants,  to  recover 
the  sum  of  $7,000  as  liquidated  damages,  and  being  the  penal  sum 
named  in  a  certain  bond  executed  and  delivered  by  the  defendants 
to  the  plaintiff  to  secure  the  faithful  performance  of  a  contract  made 
and  entered  into  between  the  plaintiff  and  said  Post  as  principal, 
with  the  other  defendants  as  his  sureties.  Trial  at  the  September 
term,  1873,  of  the  district  court,  J.  B.  S.,  judge  pro  tern.,  presiding. 
Demurrer  to  plaintiff's  evidence  sustained,  petition  dismissed,  and 

judgment  for  defendants  for  costs. 
*35       *B.  F.  Simpson,  for  plaintiff  in  error. 

Action  on  a  building  contract  against  the  contractor  and  bis 
sureties,  on  his  bond  for  a  faithful  performance.  The  essential  con* 
ditions  of  the  contract  are  the  "contractor  shall  well  and  substan- 
tially, and  in  the  best  and  most  workman-like  manner,  with  the  best 
material  of  their  respective  kinds,  and  under  the  direction  of  the 
architect,  make,  execute,  finish,  and  complete,  and  deliver  to  the  pro- 
prietors," the  school-house  mentioned  in  the  contract.  Allegations  of 
breaches  Are  ''that  said  Post  did  not  or  has  not  constructed  said 
school-house  throughout  in  the  best  workman-like  manner,  with  the 
best  quality  of  new  materials  of  their  respective  kinds,  or  in  a  thor- 
ough, substantial,  and  workman-like  style,  and  in  accordance  with 
the  plans  and  specifications  and  drawings;  that  the  material  fur- 
nished by  said  Post  in  the  construction  of  said  school-house  was  not 
the  best  in  quality  that  could  be  procured  for  the  purpose,  but,  on 
the  contrary,  was  of  inferior  quality;"  specifying  particularly  the  in- 
ferior work  and  material.  These  provisions  are  distinct  and  inde- 
pendent, and  a  failure  to  perform  one  gives  the  cause  of  action.  It 
is  not  necessary  that  the  default  or  omission  shall  extend  to  and  em- 
brace all  of  the  separate,  distinct,  and  independent  provisions.  The 
labor  of  construction  may  have  been  performed  in  the  best  and  most 
workman-like  manner,  and  yet  the  material  furnished  be  very  bad; 
and  will  it  be  claimed  that  no  cause  of  action  arises  on  account  of 
the  defects  in  material?  See,  on  this  point,  the  case  of  Glacins  v. 
Black,  50  N.  T.  145.  There  may  have  been  bad  workmanship  and 
worse  material,  and  yet  all  done  under  the  direction  and  with  the 
acceptance  of  the  architect,  and  even  then  a  cause  of  action  accruing 
to  the  plaintiff.  Where  a  contract  is  entered  into,  with  specifications, 
for  the  erection  of  a  building,  the  contractor  must  perform  in  every 
essential  particular ^  unless  performance  is  waived.  Van  Bnskirk  v. 
Murden,  22  111.  446;  Mitchell  v.  Wiscotta  L.  Co.,  8  Iowa,  209;  Mon- 
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roe  Female  UniverBity  v.  Broadfteld,  30  6a..  1;  Waugh  v.  Shnnk,  30 
Pa.  St.  130;  The  HarrimaB,  9  Wall.  161;  Swain  y.  Seamens,  Id. 
254;  TVilliams  v.  Androsooggin  &  E.  E.  Co.,  86  Me.  201;  Witberow 

V.  Witherow,  16  Ohio,  288. 
*36  Again,  it  is  alleged,  by  way  of  reply  to  the  answer  of  de*f end- 
ants,  claiming  an  acceptance  of  the  building  by  the  architect, 
that  the  acceptance  was  a  fraudulent  one,  and. not  binding  on  plain- 
tiff; and  this  is  in  accordance  with  the  books,  as  see  Finegan  v. 
L'Bngle,  8  Fla.  413;  MoAuley  v.  Carter,  22  HI.  53;  11  Shop.  214; 
Baltimore  &  0.  B.  Go.  v.  Polly,  14  Grat.  447, 473;  Mansfield  &  8.  B. 
Co.  V.  Veeder,  17  Ohio,  386. 

W.  R,  Wag$taff  and  T.  M.  Carroll^  for  defendants. 
WbcQ  a  building  contract  provides  that  the  last  installment  shall 
be  paid  by  the  proprietors  when  all  the  work  is  completely  finished, 
and  certified  to  that  effect  by  the  architect  under  whose  direction  the 
work  was  to  be  done,  production  of  the  certificate  of  the  architect  is 
Gonclusive  upon  the  proprietors,  unless  obtained  through  fraud  or 
mistake.  Wyckoff  v.  Meyers,  44  N.  T.  143;  Smith  v.  Brady,  17  N. 
Y.  173 ;  Jackson  v.  Wood,  24  Wend.  445 ;  McAuley  y.  Garter,  22  111. 
53. 

If  the  parties  to  an  executory  contract  make  a  provision  in  it  that 
any  dispute  that  may  arise  between  them  on  the  subject  of  the  con- 
tract shall  be  determined  by  an  individual  named,  whose  decision 
shall  be  final,  no  action  will  lie  for  a  breach  of  the  agreement  by  one 
against  the  other;  but  they  must  resort  to  the  tribunal  appointed  by 
themselves,  from  whose  award  there  is  no  appeal.  If  parties,  by  con- 
tract, appoint  an  arbiter  to  settle  their  differences,  they  are  bound  by 
his  award,  althongh  he  may  be  interested  in  the  contract  which  was 
the  subject  of  difference,  (Monongahela  N.  Go.  v.  Fenlon,  4  Watts  & 
S.  205;  Leech  v.  Galdwell,  5  Amer.  Law  Beg.  (N.  8.)  280;  Delaware 
&  H.  G.  Go.  V.  Pennsylvania  G.  Co.,  50  N.  T.  250;  Memphis,  G.  & 
L.  B.  Go.  V.  Wilcox,  48  Pa.  St.  161;  Easton  v.  Pennsylvania  &  0. 
0.  Co.,  13  Ohio,  79;  Jackson  v.  Wood,  24  Wend.  445 ;)  and  fraud  and 
collusion  must  be  afiGjrmatively  shown,  (Stebbins  v.  Guthrie,  4  Kan. 
"^354^  1  Greenl.  Ev.  §  80;  3  Greenl.  £v.  §  254.)  The  mistake  on  the 
part  of  the  architect,  to  be  available,  must  be  one  which  should  clearly 
show  thai  he  was  misled,  deluded,  and  so  far  misapprehended  the 
facts  that  he  did  not  exercise  his  real  judgment  in  the  case.  Gom- 
mercial  Ins.  Go.  v.  Spankneble,  52  HI.  53.  The  case  of  Glaeius  v. 
Black,  50  N.  Y.  145,  the  authority  relied  on  by  the  plaintiff,  differs 
from  the  case  at  bar  so  widely  in  its  facts  as  to  have  no  bearing  on 
the  question  here.  In  this  case  the  architect  is  made  the  arbitrator 
between  the  contractors,  and  the  character  and  amount  of  the 
*87  work  to  be  done  are  made  subject  to  any  modification  the  *ar- 
ohitect  may  direct.  The  contractor  is  made  subject  to  the  di- 
rection and  instruction  of  the  architect,  regardless  of  plans  and  speci- 
fications.   It  seems  plain  that  the  eontraQtor  was  bound  to  do  the 
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work  as  the  arohiteot  should  direct,  and  it  seems  equally  clear,  to 
make  the  defendants  answerable  in  damages,  a  breach  on  the  part  of 
'th^  (Contractor,  in  failing  to  build  as  directed  by  the  architect,  shonld 
be  shown.  This  was  not  done.  The  plaintiffs  did  not  aver  fraad  in 
their  petition,  and  offered  no  proof  of  fraud  on  the  trial. 

Yalbntine,  J.  This  was  an  action  on  a  penal  bond  given  to  secure 
the  fulfillment  of  a  buildirtg  contract.  The  action  was  commenced 
against  L.  E.  Post,  as  principal,  and  F.  M.  Shaw,  A.  A.  Smith,  J. 
B.  Hobson,  W.  G.  Bainey,  H.  Pardee,  and  G.  A.  Leighton,  as  sure- 
ties; but  as  no  service  of  summons  was  ever  made  on  Post  or  Smith, 
and  as  neither  of  them  ever  appeared  in  the  case,  the  action  was 
prosecuted  in  the  court  below  against  the  other  defendants  alone. 
The  following  facts  are  admitted  by  the  pleadings:  The  bond  and 
contract  above  mentioned  were  duly  executed  by  the  respective  par- 
ties. The  contract  contained  an  agreement  on  the  part  of  Post  to 
build  a  school-bouse  for  the  plaintiffs  below,  the  board  of  education 
of  the  city  of  Paola,  a  city  of  the  second  class.  The  bouse  was  to 
be  built  according  to  certain  plans  and  specifications,  and  under  the 
direction  of  one  A.  J.  Eelley,  an  architect,  who  was  the  duly-author- 
ized agent  of  the  said  board  of  education,  and  appointed  by  them. 
Said  Eelley  had  power,  under  the  contract,  to  make  additional  plans 
and  specifications,  and  to  make  such  alterations  and  changes  in  any 
of  the  plans  and  specificatious  as  he  might  choose.  Post  was  to  re- 
ceive as  compensation  for  building  said  house  the  sum  of  $35,000, 
to  be  paid  in  monthly  installments  as  the  work  progressed,  the  work 
and  the  amount  to  be  paid  to  be  estimated  by  the  architect;  but  in 
no  case  was  he  to  receive  (until  after  the  building  was  finally 
*38  completed)  more  than  80  per  cent,  of  the  *amount  due  on  any 
estimate  of  the  architect,  and  he  was  to  receive  full  payment 
within  thirty  days  after  the  final  completion  and  acceptance  of  the 
building.  Where  alterations  were  made  from  the  original  plans  and 
specifications,  Post  was  to  receive  more  or  less  than  the  contract  price 
in  proportion  as  the  alterations  involved  a  greater  or  less  expense. 
Post  constructed  the  building  in  accordance  with  the  instructions  of 
the  architect,  and  to  his  satisfaction,  and  at  the  time  of  the  final  es- 
timate by  the  architect  he  received  a  final  certificate  from  the  archi- 
tect, certifying  to  the  final  and  proper  completion  of  the  building. 
Post  received  from  the  board  of  education  80  per  cent,  of  said  $35- 
000^  to-wit,  $28,000,  and  $7,000  thereof  still  remains  unpaid.  The 
board  of  education  then  took  possession  of  said  building,  receiving 
the  keys  thereto  from  Post,  and  they  still  remain  in  possession  thereof. 

We  quote  the  following  portions  of  the  contract  as  indicating  the 
power  of  the  architect  in  the  premises :  *'In  the  construction  of  these 
presents,  when  the  contract  will  admit  of  it,  the  term  < contractor' 
shall  mean  the  said  L.  E.  Post;  the  term  'proprietors'  shall  mean  the 
said  board  of  education,  for  and  on  behalf  of  the  said  school-district; 
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the  term  *  architect '  shall  mean  A.  J*  Kelley,  employed  1^  the  propri- 
etors to  superintend,  the  .erection  and  completion  of  the  works;  and 
the  term  *  works '  shall  mean  all  the  works,  matters  and  thiztgs  spec- 
ified and  described  in  the  specifications,  plans,  and  other  drawings  as 
furnished,  from  time  to  time^  by  the  architect,  and  also  such  other  works, 
matters,  and  things  as  are  hereby  contracted  to  be  done  and  performed 
by  the  contractor/'   '*The  contractor  shall,"  *' under  the  direction  of  the 
architect,  make, execute, finish, and  complete'-  ''the several  works*  mat- 
ters, and  things,  i^nd  acts  mentioned  and  referred  to  in  the  specifica- 
tions, plans,  and  drawings  furnished,  and  to  be  furnished,  by  the  archi- 
tect, with  such  aidiiionSf  Jirdargemente,  and  altereUione  of  and  deviations 
from  said  plans  and  specifications  (if  any)  as  the  architect  muy,  from 
time  to  time,  dwring  the  progress  of  the  tsork^  direct.^*   "  The  proprietors 
shall  pay  the  contractor,  for  the  full  and  perf eet  completion  of  this  con- 
tract, the  sum  of  $35,000,  in  lawful  currency  of  the  United  States; 
but  if  the  architect  shall  direct  any  additions  to,  or  omissions 
*89       of,  or  variations  from,  *tbe  plans  and  specifications,  the  value 
of  such  additions,  omissions,  or  variations  shall  be  added  to. or 
deducted  from  the  said  sum  of  $35,000,  as  the  same  may  be..    The 
payments  to  be  eighty  per  centuiji  of  the  works,  according  to  the 
architect's  estimate,  and  his  certificate.*' 

These  are  probably  sufficient  specimens  to  show  the  nature  and 
extent  of  the  power  of  the  architect  in  the  premises.  They  really 
show  that  the  architect  had  all  the  power  that  the  board  of  education 
itself  had.  He  could  make  such  alterations  and  changes  as  he  chose. 
The  contractor  bad  but  little,  if  any,  choice  in  the  matter.  He  was 
required  to  construct  the  building  just  as  directed  by  the  architect, 
and  if  he  did  so,  and  to  the  satisfaction  of  the  architect,  he  fulfilled 
his  contract.  The  pleadings  admit  that  the  building  was  constructed 
to  the  satisfaction  of  the  architect,  and  thereforta  it  would  seem  that 
judgment  might  have  been  rendered  for  defendants  on  the  pleadings. 
It  is  claimed,  however,  that  the  building  was  not  constructed  in  ac- 
cordance with  the  original  plans  and  specifications.  This  was  not 
necessary.  The  contract  itself  made  the  subsequent  directions  of 
the  architect  paramount  to  the  original  plans  and  specifications. 
Where  the  subsequent  directions  of  the  architect  differed  from  the 
original  plans  and  specifications,  the  contractor  was  bound  by  bis 
contract  to  follow  the  subsequent  directions  of  the  architect,  and  to 
abandon  to  that  extent  the  original  plans  and  specifications.  The 
original  plans  and  specifications  served  merely  as  general  guides  to 
work  by,  where  no  subsequent  directions  were  given,  and  served  in. 
all  cases  as  criterions  of  the  value  of  the  work  done.  If  the  flooring 
used  was  worth  $10  per  thousand  feet  less  than  that  which  the  orig- 
inal plans  and  specifications  called  for,  then  $10  for  each  and  every 
thousand  feet  of  flooring  used  should  have  been  deducted  from  the 
contract  price  of  the  building.  If  the  steps  used  were  worth  $920 
less  than  those  which  the  original  plans  and  specifications  called  for, 
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then  $920  shoald  have  been  deducted  for  the  steps*  If  the  whole 
house  was  worth  $15;000  less  than  that  which  the  original 
*40  plans  and  *8peoifications  called  for,  then  $15,000  should  haya 
been  deducted  from  the  contract  price  for  the  house,  and  the 
plaintiffs  shoald  have  paid  only.  $20,000  for  the  house,  instead  of 
$28,000,  as  they  in  fact  did  pay.  The  fact,  however,  that  the  plain* 
tiffs  paid  the  contractor  $8,000  more  than  the  house  was  really 
worth  does  not  make  these  defendants  liable.  They  did  not  enter 
into  bond  that  the  contractor  shoald  not  receive  $8,000,  or  any  other 
sum,  more  than  he  was  entitled  to  receive  under  the  contract.  They 
simply  entered  into  bond  that  he  would  fulfill  his  contract,  and,  if  he 
did  that,  (and  the  pleadings  in  effect  admit  he  did,)  then  the  condi* 
tion  of  their  bond  was  fulfilled;  and  what  the  contractor  received  or 
did  not  receive  for  his  work  is  merely  a  question  between  the  con- 
tractor and  the  plaintiffs.  If  the  architect — ^the  agent  of  the  board 
of  education — made  unwise  changes  and  alterations  in  the  plans  and 
specifications  for  the  building,  and  if  the  board  unwisely  paid  more 
than  the  building  was  worth,  that  was  their  own  misfortune.  The 
sureties  on  the  bond  (the  defendants)  did  not  agree  that  the  archi- 
tect and  board  should  always  act  wisely.  That  it  may  be  seen  what 
these  defendants  did  in  fact  agree  to,  we  here  quote  the  condition  of 
their  bond  in  full.  It  reads  as  follows :  ''  If  the  above-bounden  L. 
E.  Post  shall  well  and  truly  comply  with  and  perform  each  and  every 
condition,  requirement,  and  obligation  of  said  contract  in  writing,  as 
it  now  is,  or  may  be  hereafter  changed  or  modified^  then  the  above 
obligation  to  be  void;  otherwise  of  full  force  and  effect  in  law." 

But  it  is  alleged  in  the  reply  of  the  plaintiffs  that  the  acts  of  the 
architect  in  accepting  said  building,  in  approving  the  work  done 
thereon,  and  in  issuing  said  final  certificate,  wasfraudulenL  And  it 
is  also  alleged  in  said  reply  that  said  acts  of  the  architect  were  per- 
formed through  a  -mistake,  the  architect  believing  at  the  time  that 
the  building  was  in  fact  completed  in  all  respects  in  accordance  with 
the  original  plans  and  specifications.  And  it  is  also  alleged  in  said 
reply  that  when  said  board  received  said  building  from  Post, 
*41  that  they  did  not  receive  it  as  a  finished  *or  completed  build- 
ing, but  received  it  only  for  what  it  was  worth.  These  alle- 
gations in  the  reply  are,  under  our  system  of  pleadings  to  be  deemed 
controverted  by  the  defendants  without  any  formal  denial  of  the  same 
on  their  part.  Civil  Code,  §§  86, 128.  These  are  about  the  only  con- 
tested allegations  in  the  pleadings ;  and  evidence  can,  of  coarse,  be 
introduced  only  to  prove  contested  allegations.  Beed  v.  Arnold,  10 
Kan.  ♦104. 

We  shall  take  no  notice  of  such  allegations  in  the  pleadings  as  deny 
the  legal  import  of  the  contract  sued  on,  for  such  allegations,  in  legal 
effect,  amount  to  nothing.  The  contract  is  in  writing,  set  forth  in 
full  in  the  plaintiffs'  petition,  not  denied  by  the  defendants,  and  it 
must  speak  for  itself.     Neither  shall  we  take  any  notice  of  any  alle- 
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gation  in  any  pleading  inhere  other  aHegations  made  in  a  pleading 
by  tlie  same  party  show  that  said  first-mentioned  allegation  is  an* 
trae»  for  on  the  trial  of  a  case  the  whole  of  the  pleadings  are  consid- 
ered together;  and  where  any  two  allegations  of  the  same  party  are 
inconsistent  with  each  other,  the  allegation  most  unfavorable  to  sach 
party  is  deemed  to  override  the  other  a^egation.  Butler  v.  Eaulbaok, 
S  Ean.  *668,  *671.  The  evidence  introduced  on  the  trial  shows  that 
the  building  was  not  constructed  in  accordance  with  the  original  plans 
and  specifications,  and  that  the  building  constructed  was  worth  about 
$15,000  less  than  the  one  which  the  original  plans  and  specifications 
called  for.  This  evidence,  as  we  have  already  seen,  was,  under  the 
pleadings  in  the  case,  and  in  the  absence  of  any  showing  of  fraud  or 
mistake  on  the  part  of  the  contractor  and  the  architect,  wholly  im- 
material. In  just  what  the  supposed  fraud  or  mistake  consisted  we 
are  not  informed.  No  details  of  fraud  or  mistake  are  given.  But 
even  if  the  pleadings  had  been  amply  sufficient  upon  this  subject, 
still  the  evidence  failed  to  show  such  fraud  or  mistake  as  would  au- 
thorize an  action.  In  this  connection,  see  the  case  of  Baasen  v. 
Baehr,  7  Wis.  516.     There  was  not  the  least  showing  of  fraud  by  the 

evidence,  and  the  only  mistakes-  made  were  in  supposing  that 
*42       *the  materials,  the  work,  and  the  building  were  worth  more 

than  they  really  were.  But  as  we  have  already  said,  the  sure- 
ties on  the  bond  did  not  agree  that  no  mistakes  of  this  kind  should 
occur.  They  substantially  agreed  that  the  contractor  should  construct 
the  building  to  the  satisfaction  of  the  architect,  and  nothing  more; 
and  in  this  respect  their  contract  was  fulfilled.  But  in  any  case  it 
would  probably  be  difficult  to  imagine  such  a  mistake  on  the  part  of 
the  architect  or  the  board  of  education  as  would  give  the  board  of 
education  a  cause  of  action  against  the  sureties  on  said  bond.  But 
what  chance  had  the  architect  to  make  such  mistakes  as  would  affect 
injuriously  the  board  of  education?  The  board  appointed  a  building 
committee  from  their  own  number  to  watch  the  architect,  to  watch 
the  contractor,  and  to  watch  the  work  as  it  progressed.  This  com« 
mittee  was  cognizant  at  all  times  of  the  manner  in  which  the  build- 
ing was  being  constructed;  and  although  they  made  no  written  report 
concerning  the  matter,  yet  they  made  verbal  reports  to  the  board, 
and  it  must  therefore  be  presumed  that  the  board  was  cognizant  at 
all  times  of  the  manner  in  which  the  building  was  being  constructed. 
Yet  the  board  took  no  action  in  the  matter  except  to  continue  to  pay 
the  contractor  the  80  per  cent*  on  the  architect's  estimates.  Under 
such  circumstances  it  must  be  presumed  that  the  changes  that  were 
made  in  the  plans  and  specifications,  or  in  the  work  done,  were  made 
by  the  consent  of  all  the  parties,  and,  perhaps,  at  the  instance  of  the 
board  itself;  and  under  such  circumstances  the  board  should  have 
piud  the  contractor  just  what  the  work  on  the  building  was  worth, 
taking  the  original  contract  price  of  the  building  as  the  proper  crite- 
rion of  the  value  thereof.     Taking  the  pleadings  and  the  eyideiice  i^Ir 
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together,  no  cause  of  action  was  shown  in  favor  of  the  plaintiffs  and 
against  the  defendants;  that  is,  take  the  undispated  facts  as  admitted 
by  the  pleadings,  and  the  controverted  facts  as  proved  by  the  evidence, 
and  all  together  do  not  constitute  a  cause  of  action  against  these  de- 
fendants, the  sureties  on  the  contractor's  bond.     Upon  the 
*43      facts  thus  admitted  and  thus  proved,  the  judgment  *should 
have  been  for  the  defendants.     After  the  plaintiffs  had  intro- 
duced all  their  evidence,  the  defendants  demurred  to  the  evidence. 
The  court  below  sustained  the  demurrer,  dismissed  the  plaintiffs'  ac- 
tion, and  rendered  judgment  for  costs  in  favor  of  the  defendants  and 
against  the  plaintiffs.     We  perceive  no  error  in  this.     The  judgment 
of  the  court  below  will,  therefore  be  affirmed. 
(All  the  justices  concurring.) 


''  ^* 
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July  Term,  1876. 


Bchool-Distriots:  Division  of:  Apportionment  of  Property.  On  Au- 
gust 29,  1871,  the  superintendent  of  public  instruction  of  Pottawatomie 
county  formed  a  new  school-district  from  territory  previously  belonging 
to  school-district  No.  13  of  said  county,  and  designated  said  new  district 
as  district  No.  68.  Everything  pertaining  to  the  formation  of  said  new 
district  was  regular,  (except  that  the  superintendent  did  not,  at  the  time  of 
such  formation,  apportion  the  amount  of  the  property  to  which  each  dis- 
trict was  entitled.  The  school-house  and  other  property  remained  in  tlie 
old  district.  Afterwards^  and  on  March  25,  1872,  the  superintendent 
did  appportion  said  property,  and  in  the  apportionment  determined  that 
school-district  No.  18  should  pay  the  new  district  the  sum  of  $181.10  a» 
its  proper  proportion.     Ifeldf  that  the  apportionment  is  valid,  notwith- 

"  standing  it  was  not  made  at  the  time  the  new  district  was  formed,  but 
wad  made  nearly  seven  montlis  afterwards.^ 

Error  from  Pottawatomie  district  court. 
'    Maiidamm,  brought  in  the  name  of  the  state  by  school-district  No. 
63,  to  compel  the  school-district  board  of  school-district  No.  13  U> 

^When  taxes  are  levied,  and  a  Bchool-house  built,  in  a  certain  school-dlBtrict,  and 
afterwards  a  portion  of  the  territory  of  sueh  school-district  is  detached,  and  al- 
lowed to  remain  unorganized,  and  outside  of  any  school-district,  for  about  one 
year,  at  which  time  such  territory,  along  with  other  territory,  is  organized  into  a 
new  school-district;  and  in  about  three  years  and  one  month  thereafter  the  county 
superintendent  for  the  first  time  makes  an  apportionment  of  the  property,  and 
awards  that  the  old  school-district,  which  retains  all  the  property  of  the  district, 
shall  pay  to  the  new  school-district  $697.86,  as  its  proportion  of  the  value  of  all 
the  property  retained  by  the  old  school-district:  held,  that  such  award  is  valid 
and  bindinfi;  upon  the  old  school-district,  notwithstanding  the  delay  of  the  county 
superintendent  in  making  the  award,  and  notwithstanding  the  fact  that  the  terri- 
tory detached  from  the  old  school-district  was  not  organized  or  placed  in  any  other 
school-district  for  one  year.  School-district  v.  School-district,  82  Ean.  128;  8.  (X 
4  Pac.  Rep.  189.    See,  also.  School-district  v.  State,  29  Kan.  67. 
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levy  a  tax  on  the  property  of  the  diHtriot  last  namedy  to  pay  the  sum 

apportioned  to  district  No.  63  as  its  proportion  of  the  property 

*44      of  original  dis^trict  No.  13.     The  district  court,  at  the  Eeb- 

uary  term,  1873,  gave  judgment  awarding  a  peremptory  man-^ 

damtu. 

Case  d  Putnam  and  22.  5.  HieK  for  plaintiff  in  error. 

District  No.  63  was  formed  under  the  law  of  1868.  Gen.  St.  936, 
§§  50,  51.  Under  these  sections  the  superintendent  was  required, 
at  the  time  of  forming  such  liew  district,,  to  ascertain  and  determine . 
the  proportion  of  the  value  of  the  property  justly  due  the  new  district. 
Under  section  51  the  parties  could  have  appealed  at  any  time,  if  they 
were  aggrieved.  They  were  not  aggrieved  by  the  division  of  the  ter- 
ritory, and  did  not  appeal.  Under  section  15  of  said  act  (p.  916) 
the  superintendent  gave  the  notice  of  the  first  meeting. 

The  superintendent,  on  the  twenty-fifth  of  March,  1872,  four  days 
after  the  law  of  1872  (p.  872,  §§  1,  2)  took  effect,  ascertained  aj^d 
determined  the  proportion  of  the  vidue  of  the  property  due  the  new 
district.  When  this  was  done  there  could  be  no  appeal,  because  by 
section  2,  o.  185,  Laws  1872,  the  appeal  must  be  taken  within  10 
days  from  the  time  of  posting  the.  notices  of  its  formation,  which  was 
done  six  months  before  the  action  of  the  superintendent  as  to  the 
distribution  of  the  property,  and  the  law  of  1868,  (section  51,  mpra^) 
was  repealed  by  section  8  of  said  chapter  185,  Laws  1872. 

As  to  the  time  for  doing  an  act  required  by  statute,  the  court  has 
no  dispensing  power.  Moot  v.  Parkhurst,  2  Hill,  372.  The  nature 
of  the  act  to  be  performed,  and  the  language  used  in  the  section,,  show 
that  the  designation  of  the  time  was  intended  as  a  limitation  upon 
the  power  of  the  officer.  There  is  nothing  in  the  act  that  justifies  the 
inference  that  the  valuation  could  be  made  at  any  other  and  subse- 
quent time.  The  language  is  iipperative  that  it  shall  then  be  done, 
or  not  done  at  all.  The  rule,  "thus  the  law  is  written,"  commends 
itself  to  the  good  sense  of  every  lawyer,  both  for  brevity  and  solid 
logic.  It  is  dangerous  to  attempt  to  be  wiser  than  the  law,  and,  when 
its  requirements  are  plain  and  positive,  the  courts  are  not  called  upon 
to  give  reasons  why  it  was  enacted.  Dillingham  v.  Snow, 
^45  5  Mass.  *557 ;  Beeds  v.  Morton,  9  Mo.  878.  It  is  admitted 
there  are  cases  when  the  requirements  may  be  deemed  direct- 
ory. But  it  may  be  safely  affirmed  that  it  can  never  be  when  the 
act,  or  the  omission  of  it,  can,  by  any  possibility,  work  advantage  or 
injury,  however  slight,  to  any  one  affected  by  it.  In  such  case  it  can 
never  be  omitted.  Mayhew  v.  Davis,  4  McLean,  213;  Chandler  v. 
Spear,  22  Vt.  888;  Hanson  v.  Lafayette,  9  La.  546;  Sharp  v.  John- 
son, 4  Hill,  99;  Gorwin  v.  Merritt,  3  Barb.  343;  Atkins  v.  Einnau, 
30  Wend.  249;  Torrey  v.  Millbury,  21  Pick.  64;  People  v.  Michigan 
S.  B.  Co.,  IS  Mich.  498. 

Even  if  it  were  possible  to  construe  this  valuation  part  of  the  sec- 
tioa  into  a  directory  clause  merely,  before  the  repeal  of  the  appealing 
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section,  bow  could  it  be  so  considered  after  that,  when  snoh  construe-^ 
tion  would  leave  the  district  at  the  mercy  of  the  superintendent,  when 
he  could  say,  *'  The  district  has  now  no  appeal,  and  I  can  do  as  I 
please?'*  for  if  his  finding  is  to  have  the  force  of  a  judgment^  and  be 
can  divide  the  territory,  and  wait  until  the  legislature  has  repealed 
the  right  to  an  appeal  from  his  decision,  and  then  make  a  valuation , 
which  is  conclusive,  it  gives  him  the  power  to  plunder  one  district  for 
the  benefit  of  another. 

Merritt  d  Jeffries^  for  defendant  in  error. 

It  was  the  duty  of  the  county  superintendent,  upon  the  formation 
of  the  new  school-district,  to  ascertain  and  determine  the  proportion 
of  the  value  of  the  school-house  and  other  property  retained  by  dis- 
trict 13  justly  due  to  district  63 ;  and  upon  his  failure  and  refusal, 
or  refusal,  to  perform  such  duty,  mandamua  would  lie  against  him  to 
compel  the  performance  of  this  act  specially  enjoined  as  a  duty  re- 
sulting from  his  ofSce;  and  if  he  could  be  compelled  by  mandamus 
to  perform  such  act  he  could  perform  it  voluntarily. 

The  refusal  or  neglect  of  the  county  superintendent  to  make  the 
apportionment  as  provided  by  section  50,  c,  92,  Gen.  St.,  would  not 
give  district  63  the  right  to  appeal  to  the  board  of  county  commission- 
ers. Their  only  remedy  would  be  by  mandamus  to  compel  the  super- 
intendent to  make  the  appointment.  The  county  board  would  have 
no  power  or  authority  to  take  any  action  in  relation  to  the 
*46  apportionment.  *They  could  only  inquire  into  the  grievances 
of  any  person  or  persons  who  claimed  to  be  injured  in  the  for- 
mation or  alteration  of  the  district,  which  can  refer  to  nothing  but 
the  territory  of  the  district.  The  language  of  section  50  is  very  clear, 
and  the  apportionment  of  the  property  is  no  part  of  the  formation  or 
alteration  of  the  district.  If  it  is,  the  formation  or  alteration  is  not 
complete  until  the  apportionment  i9  made.  If  it  were  held  that,  to 
make  the  apportionment  by  the  county  superintendent  valid,  it  must 
be  done  at  the  time  of  the  formation  or  alteration  of  the  district, 
then  the  superintendent  could  easily  defeat  the  new  district  from 
its  share  of  the  school  property  retained  by  the  old  district.  If  the 
apportionment  had  been  made  by  the  superintendent  at  the  time  of 
the  formation,  and  district  No.  13  was  injured  or  wronged  by  the  ac- 
tion of  the  superintendent,  its  remedy  was  not  by  appeal  to  the  county^ 
board;  for  the  law  gives  that  board  no  authority  or  power  to  interfere 
with  or  regulate  the  apportionment  of  the  property.  This  power  and 
authority  rests  entirely  with  the  superintendent.  The  legislature 
has  vested  him  with  this  power,  and  if  it  is  too  great  it  is  for  the  leg- 
islature, and  not  for  the  courts,  to  apply  the  cure.. 

Valentine,  J.  On  August  29,  1871,  the  superintendent  of  public 
instruction  of  Pottawatomie  county  formed  a  new  school*district  from 
territory  previously  belonging  to  school-district  No.  18,  of  said  county, 
and  designated  said  new  district  aa  district  No.  63.     Everything  per- 
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taining  to  the  formation  of  said  new  distriot  seems  to  have  been  reg-^ 
alar,  except  that  the  saperintendent  did  not,  at  the  time  of  saoh  for* 
mation,  apportion  the  amount  of  the  property  to  wbich  each  district 
was  entitled.     The  sohool-honse  and  other  property  remained  in  the 
old  district.     Afterwards,  and  on  March  25,  1872,  the  superintend- 
ent did  apportion  said  property,  and  in  the  apportionment  determined 
that  school-district  No.  13  should  pay  the  new  district  the  sum  of 
$131.10  as  its  proper  proportion.     The  only  question  now 
*47       presented  to  us  for  consideration  is  *  whether  said  apportion- 
ment is  void  or  yalid.     We  think  it  is  valid,  although  there  are 
some  very  strong  reasons  tending  to  lead  to  a  different  conclusion.    The 
objection  to  the  apportionment  is  that  it  was  not  made  at  the  time 
o£  the  creation  of  the  new  district,  and  this  is  the  only  objection. 
Of  coarse,  under  the  law,  it  should  have  been  made  at  the  time  of 
the  creation  of  the  new  district.     Gen.  St.  926,  §  50.     But  does  its 
validity  depend  upon  its  being  made  precisely  at  that  time?    Is 
time  of  the  essence  of  the  law  in  this  respect?    We  think  not.     It  is 
fair  and  just  and  equitable,  when  a  school-district  is  divided  into 
two  new  districts,  that  each  should  have  its  fair  proportion  of  the 
value  of  the  property  belonging  to  the  old  district  at  the  time  of  the 
division.     Or,  what  is  the  same  thing,  it  is  fair,  when  a  new  district 
is  carved  out  of  an  old  one,  that  the  new  district  should  have  its  fair 
proportion  of  the  property,  or  value  thereof,  which  belonged  to  the  old 
district  at  the  time  the  new  one  was  created.    And  this  fairness,  equity, 
and  justice,  we  think,  is  more  of  the  essence  of  the  law  than  mere 
time  in  making  the  apportionment.     Will  it  be  claimed  that  the  new 
district  mast  lose  its  proportion  of  the  property,  or  the  value  thereof, 
if  the  saperintendent  should  for  a  sin^e  day  after  creating  the  new 
district  fail  or  neglect  to  make  the  apportionment  ?    If  neither  of  the 
districts,>nor  any  person  having  any  interest  in  either  of  the  districts, 
has  any  right  to  appeal  from  the  action  of  the  superintendent  in  mak- 
ing or  faUing  to  make  any  apportionment,  then  there  would  seem  to 
be  but  little  reason  for  requiring  that  the  apportionment  should  be 
made  on  any  particular  day,  provided  it  be  made  within  a  reasonable 
time  after  the  new  district  is  created.     And  the  statute  (Gen.  St. 
926,  §  51 ;  Laws  1872,  p.  872,  .§  2)  does  not,  in  terms,  seem  to  give 
the  right  of  appeal  to  either  of  the  districts  as  a  corporate  entity,  but 
merely  to  some  person  or  persons  who  shall  feel  aggrieved.     The  word 
** person"  or  "persons,"  as  used  in  the  statute,  may,  however,  include 
the  corporation  as  well  as  real  persons ;  for  the  corporation  itself  is 
in  one  sense  a  person, — an  artificial  person*     And  the  right 
*48      of  individual  ^persons  to  appeal  may  be  confined  to  personal 
grievances  alone,  and  may  not  be  extended  to  grievances  which 
directly  affect  only  the  district  as  a  corporation,  and  which  indirectly 
affect  aU  the  individuals  alike,  one  as  much  as  another.     As  to  pri- 
vate individuals  championing  the  rights  of  the  public,  see  Bridge  Co. 
V.  Wyandotte  Co.,  10  Ean.  *826,  *381,  and  cases  there  cited;  Mil- 
ler V.  Town  of  Palermo,  IS  Ean.  *14. 
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Besides,  a  question  may  be  raised  ander  the  statute  whether  the 
right  to  appeal  extends  merely  *'to  the  formation  or  alteration  of  a 
school-district, "  and  no  farther,  or  whether  it  extends  as  well  to  all 
matters  incidental  ''to  the  formation  or  alteration  of  a  school-dis- 
trict."    For  the  purpose  of  this  ease,  we  shall  assume  that  the  right 
of  appeal  exists,  and  has  existed,  to  the  fullest  extent,  ever  since  said 
new  district  was  created.     It  would  seem  unreasonable  that  the  legis- 
lature should  not  give  an  appeal  in  cases  of  this  kind;  and,  with  a 
liberal  construction  of  their  language,  probably,  they  have  given  it. 
Then,  if  we  are  correct  so  far,  we  think  it  follows  that  the  superin- 
tendent, after  he  created  said  new  district,  had  the  right,  at  any 
time,  and  of  his  own  volition,  to  make  said  apportionment;  that  the 
new  district  had  the  right,  at  any  time  after  the  failure  to  make  said 
apportionment,  to  compel  him  to  do  so  by  an  action  of  mandamus^ 
that  any  person  or  persons  feeling  aggrieved  by  such  failure  had  a 
right  to  appeal  to  the  board  of  county  commissioners,  (Gen.  St.  926, 
§51;)  and,  after  the  superintendent  made  the  apportionment,  any 
person  or  persons  who  felt  aggrieved  thereby  had  a  right  to  appeal. 
If  any  right  to  an  appeal  from  an  apportionment  has  ever  existed,  it 
is  because  the  apportionment  is  incidental  to  the  creation  of  the  new 
district,  and  the  alteration  of  the  old.     And  if  the  apportionment 
may  be  made  at  any  time  after  the  new  district  has  been  created,  it 
is  also  because  of  its  connection  with  creation  of  the  new  and  the  al- 
teration of  the  old.     And  therefore,  as  the  right  to  make  the  appor- 
tionment follows  (whenever  made)  as  an  incident  to  the  creation  and 
alteration  of  the  two  districts,  the  right  of  appeal  also  follows 
*49      (provided  it  exists  in  any  case  of  ^apportionment)  as  inci- 
dental to  such  creation  and  alteration,  and  may  be  exercised 
by  any  person  feeling  aggrieved  by  the  apportionment  whenever  the 
same  is  made.     If  there  should  be  any  fraud  in  the  apportionment, 
we  should  also  think  that  the  district  defrauded  would  have  a  rem- 
edy, either  as  plaintiff  or  defendant,  by  a  proceeding  in  the  nature 
of  a  bill  in  equity. 

Witb  reference  to  taking  an  appeal  from  said  apportionment,  it 
has  been  said  that  the  law  was  so  amended  in  1872  (just  four  days 
before  the  apportionment  was  made)  that  an  appeal  would  be  im- 
possible in  this  particular  case.  Laws  1872,  pp.  372,  373,  §§  2,  3. 
This  may  be  true,  if  the  law  of  1872  is  to  govern;  but,  under  sec- 
tion 1  of  the  act  concerning  the  construction  of  statutes,  (Gen.  St. 
999,  §  1,  sub.  1.)  we  think  the  law  of  1872  would  not  govern  in  this 
case,  but  that  the  provisions  of  the  previous  laws  would  govern. 
Willetts  V.  Jeffries,  6  Kan.  *473;  Gilleland  v.  Schuyler,  9  Kan. 
*669;  State  v*  Boyle,  10  Kan.  ♦US;  Morgan  v.  Chappie,  Id.  *224; 
State  V.  Crawford,  11  Kan.  *32;  Jenness  v.  Cutler,  12  Kan,  *500, 
♦511,  *512;  Ayres  v.  Probasco,  14  Kan.  *175. 

The  judgment  of  the  court  below  is  affirmed. 

(AU  the  justices  concurring.) 
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L.  G.  Ghalliss  9.  BoABD  OF  Com'rs  of  Atchison  Go.  and  others. 

July  Tehn,  1875. 

1.  Injunction:  Temporary:  Motion  to  Dissolve:  Hearing.  Where  a 
preliminary  injunction  has  been  granted  without  notice,  a  motion  to  dis- 
solve may,  upon  notice,  be  made  at  any  time  before  the  trial,  and  this 
notwithstanding  a  demurrer  has  been  previously  flled.^ 

2.  Taxation:  Bestraining  Collection:  Equity.  Equity  will  not 
*50      in*terfere  to  restrain  by  injunction  the  collection  of  taxes  where  the 

property  is  subject  to  taxation,  the  tax  legal,  and  the  valuation  not  ex- 
cessive, simply  because  of  irregularities  in  the  tax  proceedings.  And 
this  rule  applies  alike  to  general  and  special  taxes,  and  whether  the  ap- 
plication be  to  restrain  a  sale  or  enjoin  the  execution  of  a  deed.* 

Error  from  Atchison  district  court. 

Injunction  brought  by  Cballiss  to  restrain  the  board  of  county 
commissioners,  the  county  treasurer,  and  county  clerk  from  trans- 
ferring certain  tax-sale  certificates  held  by  Atchison  county  on  bis 
property,  and  to  enjoin  the  county  clerk  from  issuing  tax  deeds 
thereon.  The  district  judge  granted  a  temporary  injunction.  The 
defendants  thereafter  filed  a  demurrer.  In  this  condition  the  case 
passed  two  regular  terms  of  the  district  court.  In  January,  1874, 
defendants  filed  two  motions  to  dissolve, ^-one  going  to  all  the  prop- 
erty, the  other  to  a  part  only.  The  district  judge  sustained  the  sec- 
ond motion. 

W.  W,  Guthrie^  for  plaintiff. 

We  insist  that  it  was  error  to  bear  defendants'  motion  to  dissolve 
while  the  case  stood  on  their  demurrer  to  plaintiff's  petition.  High, 
Inj.  §  879.  There  were  twenty-two  certificates,  and  on  each  a  sepa- 
rate deed  was  authorized.  The  time  had  nearly  expired  for  deeds. 
The  law  made  it  the  duty  of  the  treasurer  to  certify  to  the  clerk,  and 
he  to  assign,  and  then  issue. deeds.  In  a  brief  time  a  great  number 
of  tax  deeds  would  cover  plaintiff's  property,  each  being  a  cloud,  and 
requiring  many  suits  to  remove.  We  insist  that  then  vras  the  time 
to  enforce  his  remedy.  Should  deeds  issue  in  case  at  bar,  they 
would  constitute  several  clouds,  and  would  be  set  aside  in  an  action 

'See  Wood  v.  Millspaugh,  ante,  *14. 

•This  case  followed,  Stebbins  v.  ChsUiss,  post,  'SO;  Hagaman  v.  County  of  Cloud, 
19  Kan.  8»4.  See  Ottawa  v.  Barney,  10  Kan.  206,  and  note.  A  lot-owner,  whose 
lot  has  been  sold  for  taxes,  and  who  has  neither  paid  nor  offered  to  pay  the  taxes, 
cannot,  when  the  lot  was  subiect  to  taxation,  the  levy  legal,  and  the  valuation 
not  excessive,  maintain  an  action  to  auiet  title  against  the  holder  of  the  tax-sale 
certificate.  Knox  v.  Dunn,  23  Ean.  688.  Before  a  suit  is  commenced  to  set  aside 
a  tax-eale  certificate,  the  plaintiff  should  pay  or  tender  all  taxes  embraced  therein 
which  the  public  records  show  are  valid,  and  which  he  is  under  obligation  to  pay. 
Miller  v.  Ziegler.  81  Kan.  417;  8.  C.  2  Pac.  Rep.  601.  See,  also.  Pritchard  v.  Mad- 
jren,  24  Kan.  486;  McKeen  v.  Haxtun,  25  Kan.  696. 
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to  remove  such  clouds.  And  however  void  snob  deeds,  such  remedy 
exists.  Dean  v.  City  of  Madison,  9  Wis.  402;  Enowlton  v*  County 
of  Bock,  Id.  410.  In  these  two  oases  injunction  was  allowed  to  re- 
strain making  a  tax  deed;  and  in  Agawam  Bank  y.  Strever,  18  N. 
Y.  510,  and  Key  City  G.  L.  Co.  v.  Munsell,  19  Iowa,  305,  injunction 

was  allowed  to  prevent  a  sheriff's  deed  on  a  sale  on  execu* 
*51       tion  not  against  the  owner.    Why  not,  for  like  reason,  *enjoin, 

where  redemption  existed,  the  issuance  of  a  certificate  of  sale, 
and  its  assignment  in  many  different  parts  ?  The  office  of  injunction 
is  the  protection  of  jeopardized  rights  in  real  property,  and  this  must 
be  equally  so  whether  threatened  by  public  officers  or  individuals. 
Here  it  is  not  sought  to  restrain  the  collection  of  a  tax.  Such  tax 
was  merged  in  a  sale  years  ago,  as  a  note  merges  in  a  judgment  re- 
covered on  it.  Were  the  certificates  held  by  an  individual,  it  would 
not  be  questioned  that  the  public  would  have  no  interest  in  the  con- 
troversy; for  the  law  clearly  is  that  in  all  cases  where  courts  will 
interfere  to  remove  a  cloud,  on  a  like  state  of  facts  the  courts  will 
enjoin  acts  which  necessarily  result  in  clouding  a  title.  Tucker  v. 
Kenniston,  47  N.  H.  267;  Pettit  v.  Shepherd,  5  Paige,  493;  Scott  v. 
Onderdonk,  14  N.  Y.  9 ;  Christie  v.  Hale,  46  111.  117;  Pixley  v.  Hug- 
gins,  15  Cal.  127;  Fowler  v.  City  of  St.  Joseph,  87  Mo.  238;  Leslie 
v.  City  of  St.  Louis,  47  Mo.  474.  Here  is  no  case  of  proceedings  to 
embarrass  the  collection  of  the  public  revenues.  Every  step  to  col- 
lect these  taxes  has  been  taken ;  now  there  only  remains,  upon  ex- 
piration of  time  for  redemption  after  sale,  those  steps  requisite  to 
final  confiscation.  Is  it  more  or  less  hurtful  to  the  property  owner, 
or  more  or  less  beneficial  to  the  public,  after  sale,  that  the  certifi- 
cates are  in  the  hands  of  individuals,  or  held  by  the  county  ?  But, 
if  so,  specific  provisions  have  been  made  for  such  cases.  Chapter 
196,  Laws  1872.  Or  is  it  more  or  less  the  collection  of  a  tax,  that 
suit  is  brought  now,  or  brought  to  set  aside  the  deeds  which  we  now 
ask  to  enjoin  ? 

This  case  stands  not  on  ''mere  irregularities,"  but  on  substantial 
defects,  creating  between  this  property  and  the  tax  deeds  sought  to 
be  enjoined  from  being  placed  thereon  legal  gullies  that  cannot  be 
jumped  or  bridged  with  the  plea  of  "the  public  good."  "Mere  irreg- 
ularities," within  section  113  of  the  tax  law,  are  only  such  as  with- 
out such  provision  courts  of  equity  would  disregard.  Weller  v.  City 
of  St.  Paul,  6  Minn.  100,  (Gil.  70;)  Blackw.  Tax  Titles,  82.  There 
was  no  notice  given  of  expiration  of  time  limited  for  redemption,  as 
required  by  section  110  of  tax  law.  Plaintiff  was  entitled  to  that 
notice  to  prepare  to  avoid  the  forfeiture  of  his  property.     Without 

it  he  cannot  be  in  default.  The  object  of  that  provision  is  to 
*52      afford  to  property  ^owners  "at  least  four  months"  within  which 

to  make  preparations  to  save  their  property.  Can  the  public 
take  his  property  finally,  and  vest  the  title  in  another  in  entire  dis- 
regard of  that  positive  essential  provision  ?     Plaintiff  has  not  waived 
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any  right,  for  at  no  previons  time  could  he  have  acted.  Davis  v. 
Fames,  26  Tex.  296;  Bradj  v.  Offott,  19  La.  Ann.  184.  But  all  tax 
proceedings  under  ex  parte  previsions  are  atricti  juris,  and  rights  are 
not  divested  only  when  the  law  has  been  folly  complied  with.  The 
rule  of  judicial  proceedings  does  not  apply. 

S.  H,  Olenn  and  D.  Martin,  for  defendants. 

The  county  could  not  set  up  the  taxes  in  an  action  like  this,  as  the 
faoldev  of  a  tax  deed  may  do  under  section  117,  Gen.  St.  1057;  and 
the  certain  result  of  granting  an  injunction  would  be  to  deprive  the 
government  of  its  revenue.  That  equity  cannot  be  invoked  for  such 
a  purpose,  see  Chicago,  B.  &  Q.  B.  Co.  v.  Frary,  22  111.  84. 

Plaintiff's  counsel  contended  that  a  motion  to  vacate  should  not  be 
entertained  while  the  case  stood  on  general  demurrer;  but,  what- 
ever may  be  the  rule  in  the  absence  of  statute,  the  injunction  in  this 
case  having  been  granted  without  notice,  we  had  a  right  to  apply  for 
its  vacation  "at  any  time  before  the  trial.*'     Civil  Code,  §  260. 

Brewbb,  J«  This  is  an  action  to  restrain  the  issue  of  sale  certifi- 
cates, and  the  execution  of  tax  deeds,  upon  a  number  of  lots  belong- 
ing to  plaintiff  in  the  city  of  Atchison.  It  seems  to  us  that  this  case 
is  pretty  fully  covered  by  decisions  already  made  in  this  court,  and 
that  there  is  scarcely  any  new  question  in  it  for  consideration.  A 
preliminary  matter  is,  however,  thus  presented :  Upon  the  fil!tig  of  a 
petition  a  temporary  injunction  was  granted.  The  defendants  filed  a 
demurrer  to  this  petition^  and  thereafter  a  motion  to  dissolve  the  in- 
junction. Now,  the  contention  of  counsel  is  that  it  was  error  to  hear 
defendant's  motion  to  dissolve  while  the  case  stood  on  demur- 
*53  rer  to  the  petition.  Whatever  may  be  the  *rule  elsewhere, 
or  might  be  the  rule  here,  independent  of  statute,  we  think 
this  closes  the  question.  Section  250  of  the  Civil  Code  provides  that, 
'*if  the  injunction  be  granted  without  notice,  [and  this  was  so 
granted,]  the  defendant,  at  any  time  before  the  trial,  may  apply, 
upon  notice  to  the  court  in  which  the  action  is  brought,  or  any  judge 
thereof,  to  vacate  or  modify  the  same."  The  application  here  was 
not  to  restrain  a  sale  for  taxes,  but  the  issue  of  sale  certificates  and 
execution  of  tax  deeds.  Upon  this  counsel  says:  '*Here  is  no  case  of 
proceedings  to  embarrass  the  collection  of  the  public  revenues.  Every 
step  to  collect  these  taxes  has  been  taken.  Now,  there  only  remains, 
upon  expiration  of  time  for  redemption  after  sale,  those  steps  requisite 
to  final  confiscation. "  . 

As  the  property  in  controversy  was,  for  lack  of  other  bidders,  all 
struck  off  to  the  county,  and  not  a  dollar  of  money  has  yet  passed 
into  the  county  treasury,  it  would  seem  that  any  stay  of  proceedings 
would  most  seriously  interfere  with  tbe  collection  of  the  public  reve- 
nues. But  this  question  has  already  been  before  us,  ^nd  decided. 
City  of  Lawrence  v.  Killam,  11  £an.  *499.  It  was  there  held  that 
"equity  will  not  interfere  to  restrain,  by  injunction,  the  collection  of 
v.15k — 4 
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taxes,  when  the  property  is  subject  to  taxation,  the  tax  legal,  and 
the  valuation  not  excessive,  simply  because  of  irregularities  in  the 
tax  proceedings.  And  this  rule  applies  alike  to  general  and  special 
taxes,  and  whether  the  application  be  to  restrain  a  sale  or  enjoin  the 
execution  of  a  deed."  That  decision  disposes,  not  only  of  this  qaes- 
tion,  but  also  of  nearly  every  question  made  by  counsel. 

The  objections  to  the  tax  proceedings  are  stated  by  plaintiff  as  fol- 
lows :  (1)  That  no  due  assessment  and  valuation  of  each  parcel  of 
real  estate  within  the  township  and  city  of  Atchison  was  made  for 
the  year  1S69,  and  returned  duly  verified,  etc.,  before  June  1,  1869^ 
nor  was  plaintiff's  real  property  so  assessed  and  returned  in  a  book, 
etc.,  as  required  by  law ;  (2)  that  the  pretended  assessment  was  made 
for  1869  without  the  assessor  having  received  the  assessment  roll  of 
1868,  before  March  1,  1869:  (3)  that  more  than  half  the  taxes 
*5i  were  percentage  levied  *by  the  mayor  and  conncilmen  of  the 
city  of  Atchison,  and  the  same  were  not  certified  to  the  county 
clerk  before  August  15,  1869,  or  at  any  other  time,  for  1869;  (4) 
that  the  treasurer  did  not  cause  notice  to  be  published  stating  the 
amount  of  taxes,  etc.,  on  each  hundred-dollars  valuation,  and  that 
he  or  his  deputy  would  attend  at  the  places  of  holding  elections  to 
receive  the  taxes,  nor  did  he  or  his  deputy  attend  in  the  First,  Third, 
or  Fourth  wards,  etc.,  to  receive  taxes  for  1869;  (5)  that  the  sale 
was  made  without  notice  thereof  being  published  for  four  consecutive 
weeks,  commencing  between  March  1  and  10,  1869,  describing  the 
land  and  lots  as  on  the  tax-roll,  etc.,  with  a  notice  that  so  much  of 
each  tract  or  lot  as  might  be  necessary  would,  on  the  first  Tuesday 
of  May,  etc.,  be  sold  at  public  auction  at  his  office,  for  the  taxes,  etc., 
nor  was  such  notice  posted  up  for  four  consecutive  weeks,  etc. ;  (6) 
that  the  county  treasurer  did  not,  prior  to  February  1,  1873,  cause 
to  be  published  in  a  newspaper  any  list  of  unredeemed  lands  and 
lots  sold  for  taxes  of  1869,  describing  the  same,  etc.,  with  a  notice 
specifying  the  days  limited  for  the  redemption  thereof. 

Now,  it  is  unnecessary  to  determine  how  these  defects  would  be 
regarded  in  an  action  at  law,  in  which  the  validity  of  a  deed  based 
upon  these  proceedings  was  involved.  It  may  be  that  they  would 
defeat  the  title,  either  before  or  after  the  running  of  the  statute  of 
limitations,  or  it  may  be  that  they  would  be  considered  mere  irregu- 
larities such  as  are  covered  by  section  113  of  the  tax  law.  Gen.  St. 
1057.  The  principles  which  would  control  in  such  an  action  are  en- 
tirely different  from  those  which  obtain  here.  Here  the  question  is 
whether,  in  equity  and  good  conscience,  the  plaintiff  ought  to  have 
paid  these  taxes;  and  to  this  question  the  answer  must  manifestly* 
be  in  the  affirmative.  He  makes  no  pretense  that  the  property  was 
not  subject  to  taxation.  Nothing  is  intimated  to  impeach  the  justice 
of  the  tax.  True,  he  says  that  more  than  half  was  levied  by  the  au- 
thorities of  the  city  of  Atchison,  and  not  duly  transmitted  to  the 
county  clerk ;  but  he  does  not  question  the  right  of  those  authorities 
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to  make  the  levy,  or  that  it  was  in  the  slightest  degree  in  excess  of 
the  amount  absolutely  necessary,  or  for  any  illegal  or  im- 
*56  ^proper  purpose.  Nor  does  he  show  any  excessive  or  unfair 
valuation,  or  valuation  by  the  wrong  officer.  The  objections 
run  to  the  manner  in  which  that  valuation  was  reached, — ^to  alleged 
omissions  and  deviations  from  the  statutory  mode  of  procedure,  and 
not  to  the  result.  Thus  for.  aught  that  appears  in  his  petition,  his 
property  ought  to  have  been  charged  with  these  taxes;  the  taxes  were 
legal,  just,  and  fair;  and  the  valuation  of  his  property,  made  by  the 
proper  party,  exactly  what  it  ought  to  have  been.  It  seems  as  though 
the  mere  statement  of  these  propositions  was  enough  to  show  that  he 
makes  no  case  for  the  interference  of  a  court  of  equity. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 


W.  B.  Stebbins  and  another  v.  L.  C.  Ghalliss. 

July  Term,  1876. 

1.  Taxation :  Bestraining  Execution  of  Tax  Deeds.   The  fact  that  the  sale 

certificates  have  been  disposed  of  by  the  county,  and  belong  to  individ- 
ualSi  will  not  change  the  rule  laid  down  in  the  cases  of  City  of  Lawrence 
V.  Killam.  11  Kan.  *499,  and  Ghalliss  v.  Commissioners  Atchison  Co., 
antet  *49,  in  reference  to  restraining  the  execution  of  tax  deeds.^ 

2.  — — :  Assessment  of  Lands  as  Town  Lots.    Where  the  plaintiff 

was  the  owner  of  a  tract  in  the  dty  of  Atchison,  liable  to  assessment 
and  taxation  as  a  single  tract  of  so  many  acres,  and  portions  of  it 
were,  by  descriptions  through  which  they  can  be  identified,  assessed,  and 
taxed  as  lots  surrounded  by  streets  and  alleys,  Tield,  that  an  injunction 
ought  to  issue  restraining  the  collection  of  taxes  upon  such  assessment.* 

Error  from  Atchison  district  court. 

Injunction,  brought  by  Ghalliss,  as  plaintiff,  against  Benjamin  B. 
Gale,  county  clerk,  and  Stebbins,  as  defendants.  The  petition  al- 
leged that  Ghalliss  was  the  owner  of  21  certain  lots  in  Ghalliss' 
*56  addition  to  the  city  of  Atchison,  describing  *them;  and  also 
the  owner  of  certain  real  estate  in  Spring  Garden  addition, 
which  he  alleges  was  formerly  divided  into  lots  and  blocks,  describ- 
ing them,  but  that  these  last-mentioned  lots  and  blocks,  prior  to  1869, 
had  been  vacated  by  the  county  board;  that  the  county  treasurer 
had  advertised  that  the  time  for  redemption  of  lands  and  lots  sold 

>See  Challiss  v.  Atchison  Co.,  ante,  *49,  and  note. 

■Necessity  of  assessment,  see  note  to  W^orthington  v.  VHiitman,  25  N.W.  Rep 
125;  effect  of  mitdeseription,  see  note  to  Oarne  v.  Peacock,  2  N.  £.  Rep.  168. 
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• 

would  expire  between  May  3  and  Jane  27, 1873,  three  years  from  the 
several  sales,  etc. ;  that  Stebbins  claimed  to  hold  tax  certificates  for 
said  lots  in  Ghalliss*  addition  and  Spring  Garden  addition,  and  was 
about  to  apply  to  the  county  clerk  for  a  tax  deed  thereon,  which 
would  vest  the  title  thereto  in  Stebbins,  or  cast  a  cloud  over  the  title, 
etc.  The  petition  then  says  '*that  each  and  all  of  such  certificates 
of  sale  are  irregular,  nnll,  and  void,  and^  do  not  authorize  the  execu* 
tion  of  any  tax  deed  or  deeds  thereon,  for,  among  others,  the  follow- 
ing reasons,  to- wit,"  (setting  up  the  six  groands  mentioned  in  the 
opinion  of  the  court  in  the  preceding  case  of  Ghalliss  v.  Commission* 
ers  of  Atchison  Co.,  ante,  *53.)  Upon  this  petition,  properly  verified, 
Ghalliss  applied  for  and  obtained  a  preliminary  injunction,  restrain* 
ing  the  county  clerk  from  issuing  tax  deeds  to  Stebbins  on  any  of  the 
tax  certificates  held  by  him  on  sales  of  lots  in  the  two  additions  above 
mentioned.  The  defendants  appeared,  and  demurred.  Afterwards 
and  in  January,  1874,  the  defendants,  on  motion  and  notice,  applied 
to  the  district  judge,  at  chambers,  for  an  order  vacating  the  injunc- 
tion as  to  all  the  property,  in  both  additions,  which  motion  was  by 
said  judge  overruled  and  denied. 

C.  G.  Foster  and  D.  Martin,  for  plaintiffs  in  error. 

It  is  not  claimed  by  Challiss  that  his  lots  and  land  are  not  subject 
to  assessment  and  taxation,  but  his  whole  case  is  based  upon  "irreg- 
ularities" on  the  part  of  the  several  officers  in  the  proceedings  to  en- 
force the  collection  of  taxes.  Challiss  has  not  offered  to  pay 
*57  any  part  of  these  taxes,  but  permitted  *the  real  estate  to  be 
sold  in  1870,  and  the  purchaser  to  pay  the  taxes  for  1870, 
1871,  and  1872,  without  objection;  and  not  until  a  few  days  before 
the  deed  is  to  be  issued  does  he  object,  and  then  he  comes  into  court 
and  invokes  the  interposition  of  equity  in  his  behalf.  By  remaining 
quiet,  Challiss  was  getting  his  taxes  paid;  but  he  must  not  permit  a 
deed  to  be  issued,  for  then,  if  the  deed  was  set  aside,  he  would  have 
to  pay  the  purchaser  the  taxes,  costs,  and  interest  provided  by  the 
statute.  Section  117,  Tax  Law.  When  a  person  seeks  equity,  he 
must  do  equity.  He  must  come  into  court  with  clean  bands,  and 
without  laches  or  delay. 

The  decisions  of  this  and  other  courts  have  settled  all  there  is  in 
this  case.  This  action  cannot  be  maintained  unless  the  tax  is  illegal, 
and  the  execution  of  a  tax  deed  is  a  proceeding  to  enforce  the  collec- 
tion of  the  same.  Civil  Code,  §  253.  On  what  ground  can  it  be 
claimed  that  the  tax  is  illegal?  It  is  not  claimed  that  the  property 
is  exempt  from  taxation.  It  is  not  claimed  that  the  state,  county, 
or  city  had  no  power  to  levy  taxes.  It  is  not  even  claimed  that  the 
assessment  or  taxation  is  greater  by  reason  of  the  real  estate  in  Spring 
Garden  addition  being  described  in  lots  and  blocks,  and  not  as  a 
whole.  The  only  objection  made  to  the  city  tax  is  that  it  was  not 
properly  certified  to  the  county  clerk.  The  petition  alleges  that  the 
tax  was  made  on  the  "real  and  personal  property  in  such  eity."^    There 
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is  nothing  alleged  in  this  petition  that  renders  the  tax  illegal  and 
void.  Dill.  Man.  Corp.  §  737;  Missouri  River,  Ft.  S.  &  G.  B.  Go.  v. 
Morris,  7  Kan.  *210,  *228. 

Mere  irregularities  do  not  render  a  tax  illegal  or  void.  Gen.  St. 
1057,  §  113;  Missouri  Kver,  etc.,  R.  Co.  v.  Morris,  7  Kan.  *226; 
Kansas  Pae.  Ry.  Go.  v.  Russell,  8  Kan.  *558,  *561;  Smith  v.  Gounty 
of  Leavenworth,  9  Kan.  *296,  *800;  Missouri  River,  etc.,  R.  Go.  v. 
Blake,  Id.  «489 ;  Exchange  Bank  v.  Hines,  3  Ohio  St.  1 ;  Mills  v. 
Gleason,  11  Wis.  470.  Gourts  of  equity  will  not  interfere  unless  the 
collection  of  the  tax  would  be  inequitable  and  unjust.  Missouri 
River,  etc.,  R.  Go.  v.  Morris,  7  Kan.  *210,  *228;  Kansas  Pac.  Ry.  Go. 
V.  Russell,  8  Kan.  *558;  Parker  v.  Ghalliss,  9  Kan.  *155;  Smith  v. 
Gounty  of  Leavenworth,  Id.  *296;  Missouri  River,  etc.,  R.  Go.  v. 
Blake,  Id.  *489;  Warden  v.  Gounty  of  Pond  du  Lac,  14  Wis.  618; 
High,  Inj.  §  355.  Plaintiff  must  tender  what  is  right  and  equitable 
before  he  is  entitled  to  au  injunction.  Missouri  River,  etc.,  R.  Go« 
V.  Morris,  7  Kan.  ♦210;  Merrill  v.  Humphrey,  11  Amer.  Law  Reg. 
208 ;  Bond  v.  Kenosha,  17  Wis.  284 ;  Evansvilie  v.  Pfisterer,  34  Ind. 
36;  Lafayette  v.  Fowler,  Id.  141;  Smith  v.  Pacific  M.  S.  S.  Line,  1 
Gal.  455;  Kellogg  v.  Ely,  15  Ohio  St.  64;  2  Story,  Eq.  Jur. 
*58  §  959a.  The  plaintiff  *must  not  have  been  guilty  of  laches 
or  delay.  He  should  have  enjoined  the  levy  of  the  tax,  or,  at 
the  latest,  the  sale.  He  cannot  wait  until  the  relief  asked  would 
work  an  injury  to  the  other  party.  High,  Inj.  §§  7,  897;  Hill.  Inj. 
§  43;  Tash  v.  Adams,  10  Gush.  252. 

It  is  difficult  to  understand  the  position  taken  by  defendant  in 
error  as  to  the  status  of  Spring  Garden  addition*  He  refers  to  a  pre- 
tended vacation,  yet  he  alleges  that  the  property  is  situate  in  the  First, 
Third,  and  Fourth  wards  of  the  city.  If  this  addition  was  legally 
vacated,  then  the  N.  ^  of  N.  W.  ^  section  7,  township  6,  range  21, 
was  no  part  of  the  city,  but  an  outside  tract  of  80  acres  of  land;  and 
a  tax  deed  on  "  lot  10,  block  3,  Spring  Garden  addition,"  would  be 
no  cloud  upon  the  title  of  the  80-acre  tract.  If  it  was  outside  of  the 
city,  it  was  not  injuriously  affected  by  city  taxes,  for  they  were  levied 
only  on  the  property  in  the  city.  Even  if  the  property  should  have 
been  assessed  in  acres,  it  does  not  appear  from  the  petition  that  the 
taxes  would  have  been  less  if  they  bad  been  .so  levied.  And  if  the 
tract  of  land  was  in  the  city,  a  tax  deed  on  lots  and  blocks  that  had 
no  existence  would  cast  no  cloud  upon  the  title  of  the  tract  of  land. 
Under  the  decisions  of  this  court,  the  granting  of  an  injunction  to  re- 
strain the  collection  of  a  tax,  for  the  irregularities  complained  of  here, 
would  be  held  inequitable,  and  against  public  policy. 

W,  W.  Ghdhrie^  for  Ghalliss,  defendant  in  error,  submitted  the  same 
views  presented  in  bis  brief  in  the  preceding  case  of  Ghalliss  v.  Gounty 
of  Atchison,  ante,  *50,  and  he  added  the  following: 

One  other  question  is  here  presented  as  to  the  Spring  Garden  ad- 
dition  lots.    Before  the  assessment  for  the  tax  for  which  the  sale  was 
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made  this  property  had  ceased  to  be  lots,  and  was  only  taxable  as 
acres.  Section  2,  c.  128,  Laws  1864,  p.  241.  There  was,  then,  no 
assessment;  the  attempt  made  was  a  nullity.  Henry  y.  Mitchell, 
32  Mo.  512;  Abbott  v.  Lindenboner,  42  Mo.  162;  Gen.  St.  1032, 
§§  32,  36,  37,  39,  40.  Ghalliss  was  only  required  to  inquire 
*59  *for  and  to  pay  taxes  on  N.  ^  of  N.  W.  i,  section  7,  town- 
ship 6,  range  21 ;  yet  here  are  patches  of  clouds  to  be  scat- 
tered over  bis  land,  absolutely  without  any  warning  which  he  had 
any  right  to  expect.  Neither,  after  vacation,  would  such  property  be 
within  the  city,  and  subject  to  city  taxation.  It  never  was  ih  the 
city  except  as  ^n  addition.  Section  1  of  act  of  February  12,  1858, 
defined  the  boundaries  of  the  city;  and  section  1  of  act  February  11, 
1859,  makes  additions,  after  plat  filed,  a  part  of  the  city,  and  as  such 
subject  to  taxation.  This  tract  went  into  the  city  by  virtue  of  said 
act  of  1859,  when  it  ceased  to  be  acres,  and  became  lots;  and  went 
out  of  the  city  by  virtue  of  said  chapter  128,  Laws  1864,  when  it 
ceased  to  be  lots,  and  became  acres.  It  was  an  addition  only  by  vir- 
tue .of  the  filing  a  plat,  and,  of  course,  as  it  rested  on  this  fact,  it 
existed  within  the  city  no  longer  than  the  fact  existed. 

Bbbw£b,  J.  Many  of  the  questions  in  this  case  are  similar  to  those 
in  the  case  of  Ghalliss  v.  County  of  Atchison,  ante,  *50,  just  decided. 
They  need  not,  therefore,  be  considered  here.  One  principal  differ- 
ence is  that  here  the  sale  certificates  were  held  by  the  plaintiff  in 
error  Stebbins,  and  it  may  with  more  propriety  be  said  that  an  in- 
junction will  not  "embarrass  the  collection  of  the  public  revenues.'* 
The  county  has  received  the  money,  and  the  controversy  is  one  simply 
between  two  individuals, — one  seeking  to  free  his  property  from  an 
apparent  incumbrance,  and  the  other  seeking  to  perfect  a  title  to  that 
property, — a  title  which  he  has  acquired  for  but  a  small  fraction  of 
the  value  of  the  property.  Yet,  notwithstanding  the  difference  in  the 
positions  which  the  defendants  in  the  two  pases  occupy,  the  same  de- 
cision must  be  made  in  each,  for  the  claim  of  the  plaintiff  in  each 
rests  upon  the  same  foundation.  It  matters  little  what  wrong  a  de- 
fendant may  be  doing,  unless  the  plaintiff's  claim  is  equitable ;  and  in 
each  of  these  cases  the  plaintiff,  without  paying  a  cent  towards  the 

public  revenues,  is  asking  a  court  of  equity  to  release  him  from 
*60      all  obligations  to  pay.     And  ^though  the  county  is  no  longer 

the  holder  of  these  certificates,  yet,  if  this  action  be  sustained, 
it  will  be  compelled  to  refund  to  the  defendant  the  money  he  has  paid 
for  them;  so  that  the  ultimate  result  would  be  to  release  the  plaintiff 
from  his  share  of  the  public  burdens,  to  deprive  the  county  of  this 
portion  of  the  public  revenues,  and  to  cast  a  so  much  heavier  burden 
on  the  other  citizens  and  property  holders.  True,  something  might 
be  done  towards  avoiding  this  result  by  a  reassessment,  levy,  and  sale, 
if  authorized  by  the  legislature;  but,  owing  to  the  delay  and  expense, 
this  would  only  be  a  partial  avoidance. 
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One  other  qoestion  is  presented,  which  affects  a  part  of  the  prop* 
erty  only.  At  onetime  there  had  been  what  was  known  as  the  "Spring 
Garden"  addition  of  the  eity  of  Atchison.  This  was  daly  laid  off  into 
lots  and  blocks,  and  some  of  the  tax  certificates  held  by  the  defend- 
ant were  upon  lots  in  this  addition,  fint  before  any  of  these  tax  pro- 
ceedings were  had  this  addition  had  been  duly  vacated,  so  that  the 
lots  and  blocks  had  ceased  to  exist.  It  is  insisted  that  by  the  vacation 
this  addition  ceased  to  be  a  part  of  the  city,  or  subject  to  city  taxation. 
On  the  twelfth  of  February,  1858,  an  act  was  passed  by  the  territorial 
legislature  concerning  the  city  of  Atchison,  by  the  first  section  of  which 
the  boundaries  of  the  city  were  defined.  The  property  in  controversy 
was  outside  of  those  boundaries.  On  the  eleventh  of  February,  1859, 
another  act  was  passed,  in  the  first  section  of  which  it  was  provided, 
among  other  things,  that  "all  additions  which  have  been,  or  may 
hereafter  be,  made,  shall  become  and  be  a  part  of  said  city,  after  the 
plat  thereof  shall  have  been  filed,  as  required  by  law,  twelve  months, 
and  shall  be  liable  for  taxes  as  other  city  property  after  the  com- 
mencement of  the  first  fiscal  year  of  said  city  thereafter."  By  this  act 
this  addition  became  a  part  of  the  city.  And  the  act  provides  for  no 
temporary  or  conditional  annexation.  The  ground  platted  is  not  to 
be  a  part  of  the  city  so  long  only  as  it  remains  platted,  but  it  is  to  be- 
come and  be  a  part  of  the  city  permanently.  The  act  provides 
*61  a  way  in,  none  out  of,  the  city.  But  in  *1864  an  act  was 
passed  providing  for  the  vacation  of  town**siteB  and  additions, 
(Laws  1864,  p.  241,)  and  in  that  it  is  declared  that,  in  case  of  a 
vacation,  *'all  surveys  for  the  subdivision  of  such  lands  are  expunged 
from  record,  and  declared  null  and  of  no  avail  in  any  court  of  this 
state,  and  the  lands  hereby  restored  to  their  original  condition  under 
the  surveys  of  the  United  States  government,  as  if  no  platting  for  a 
town  had  taken  place."  This  language  is  very  broad,  and  it  may  pos- 
sibly sustain  the  claim  of  counsel ;  but  we  do  not  care  to  decide  the 
question,  as  we  deem  it  unnecessary  for  the  disposition  of  this  case; 
for  though  this  still  be  a  part  of  the  city  of  Atchison,  and  subject  to 
its  taxation,  we  think  the  injunction  must,  as  to  it,  be  sustained.  In 
the  second  section  of  the  act  last  cited  it  is  provided  that  after  the 
vacation  the  "land  shall  be  as  if  never  a  town  site,  and  shall  be  taxed 
as  parcels  of  land  by  appropriate  descriptions  in  acres."  These  lots 
were  assessed  in  disregard  of  this  plain  and  positive  requirement,  and 
it  is  an  error  which  involves  something  more  than  a  mere  iiTegalarity 
of  description.  It  must  be  presumed  that  the  assessment  was  fairly 
made  as  an  assessment  of  lots  with  streets  and  alleys  surrounding 
them,  and  the  fact  that  these  streets  and  alleys  exist,  or  are  supposed 
to  exist,  is  an  element  which  enters  into  and  forms  a  part  of,  and  to 
that  extent  increases,  the  valuation.  How  materially  they  did  affect 
the  valuation  in  this  particular  instance  we  cannot  say.  Perhaps  it 
cannot,  in  the  very  nature  of  things,  be  shown.  The  elements  which 
enter  into  and  determine  the  value  are  so  essentially  different  in  the 
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oase  of  town  lots  and  open  fields  that  it  seems  as  though  they  were 
almost  incapable  of  exact  pecuniary  measurement.  As  the  case  at 
present  stands,  there  is  no  attempt  at  it.  More  than  that,  the  ground 
covered  by  the  streets  and  alleys,  being  then  private  property,  and 
subject  to  taxation,  may  yet  be  reached  and  compelled  to  bear  its  pro- 
portion of  tbe  public  burdens;  for  though  the  supposed  streets  and 
alleys  may  have  increased  the  value  of  the  supposed  lots,  yet  they  do 
not  thereby  become  themselves  exempt  from  taxation.  We 
"^63  think,  tlierefore,  the  district  judge  *did  not  err  in  overruling 
the  motion  to  vacate  the  temporary  injunction  as  to  these  lots. 
The  case  may  be  thus  summed  up :  The  plaintiff  is  the  owner  of  a 
certain  tract  in  the  city  of  Atchison  which  is  liable  to  assessment  and 
taxation  as  a  single  tract  of  so  many  acres.  Portions  of  it,  by  de- 
scriptions through  which  they  can  be  identified,  are  assessed  and 
taxed  as  lots  surrounded  by  streets  and  alleys.  Such  assessment  in- 
cludes, and  is  based  upon,  elements  of  value  which  do  not  exist  in  the 
case  of  unplatted  ground,  and  which,  so  far  as  now  appears,  have  no 
exact  pecuniary  measurement.  The  supposed  existence  of  streets  and 
alleys,  while  it  increases  the  valuation  of  the  ground  assessed  as  lots, 
does  not  exempt  from  taxation  the  ground  covered  by  the  streets  and 
alleys,  which  may  hereafter  be  assessed  and  taxed.  The  assessment, 
therefore,  is  both  irregular  and  unjust.  It  presents  a  case  for  equi- 
table interference. 

The  order  of  the  district  judge  refusing  to  dissolve  the  injunction 
will  therefore  be  reversed,  except  as  to  the  lots  in  the  so-called  "Spring 
Garden  Addition,"  and  as  to  them  it  will  be  affirmed.  The  costs  will 
be  divided. 

(All  the  justices  concurring.) 


Geo.  W.  MoMillen,  Go.  Clerk,  etc.,  v.  Thos.  H.  Butles. 

July  Term,  1875. 

Officers:  Action  against  Public  Officers  to  Bestrain  Them  itom  Re- 
moving Their  Offices,  eto.,  when  not  Maintainable.  Where  a  pri- 
vate Individual  brings  an  action  against  the  county  otiicers  for  the  pur- 
pose of  obtaining  an  injunction  to  restrain  such  officers  from  remov- 
ing their  respective  offices  from  the  town  of  O.  to  the  to^n  of  £.  during 
the  pendency  of  a  certain  suit  in  the  supreme  court,  and  In  his  petition 
alleges,  In  substance,  that  he  Is  a  resident,  a  citizen,  an  elector,  and  a 
tax-payer  of  said  town  of  O. ;  that  prior  to  the  commencement  of  this  suit 
he  commenced  an  action  against  the  county  clerk  to  perpetually  enjoin 

*&i      him  from  moving  his  office  from  '('said  town  of  0.  to  said  town  of  E.; 

that  in  said  action  a  temporary  injunction  was  granted;  that  on  the 

final  hearing  of  said  action  judgment  was  rendered  against  the  plaintiff 

and  in  favor  of  the  defendant,  and  said  town  of  £•  was  declared  to  be 
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tbe  countjHieat;  and  that  the  plaintiff  then  took  the  case  to  the  supreme 
court,  #here  it  was  still  pending  when  this  present  action  was  com- 
menced: Jiddf  that  said  present  action  cannot  be  maintained.* 

Error  from  Neosho  district  court. 
Tbe  case  is  stated  in  the  opinion. 
John  T.  Vo88,  for  plaintiffs  in  error. 
W.  S.  Carroll,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  brought  by  Butler  against  Mc* 
Millen  and  the  other  county  oflScers,  to  enjoin  said  ofScers  from  mov- 
ing their  respective  offices  from  the  town  of  Osage  Mission  to  the 
town  of  Erie,  Neosho  county,  pending  a  certain  suit  in  the  supreme 
court.  Tbe  petition  below  states,  in  substance,  that  Butler,  the  plain- 
tiff below,  "is  a  resident  of  tbe  town  of  Osage  Mission,  and  a  tax- 
payer, a  citizen,  and  elector  of  said  county  of  Neosho;  that  Butler 
had  previously  commenced  an  action  in  the  district  court  of  said  county 
against  said  McMillen,  county  clerk  of  said  county,  to  perpetually 
enjoin  him  from  moving  bis  office  from  said  town  of  Osage  Mission 
to  said  town  of  Erie;  that  a  temporary  injunction  was  granted  in 
that  case ;  that  the  case  was  finally  tried  upon  its  merits ;  ihat  Butler 
was  defeated  in  the  action, — the  judgment  therein  being  rendered 
against  Butler  and  in  favor  of  McMillen,  and  deciding  that  Erie  was 
tbe  county-seat  of  said  county;  that  Butler  then  took  the  case 
*64  to  tbe  supreme  court,  where  it  is  (at  the  com'^mencement  of 
this  suit)  now  pending;  that  the  co-defendants  of  said  Mc- 
Millen are  privies  in  law  to  him,  and  as  such  are  bound  by  the  pend- 
ency of  said  temporary  injunction;"  '*that  each  and  all  of  said  de- 
fendants are  bound  to  take  notice  of  tbe  pendency  of  said  proceedings, 
and  the  appeal  therein  to  the  supreme  court;"  and  Butler  thereupon 
prays  in  this  suit  for  an  injunction  restraining  all  the  defendants 
except  McMillen  from  moving  their  respective  offices,  as  aforesaid, 
until  said  case  of  Butler  against  McMillen  shall  be  finally  decided  in 
the  supreme  court.  That  case  has  been  decided  in  this  court,  (Butler 
V.  McMillen,  13  Ean.  *385;)  but  the  decision  of  that  case  will  not 
affect  the  present  decision  of  this  case.  The  defendants  demurred  to 
said  petition  on  various  grounds,  among  which  was  the  ground  that 
tbe  petition  did  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  court  below  overruled  said  demurrer,  and  the  defendants 
below  now  bring  tbe  case  to  this  court. 

It  is  difficult  to  understand  upon  what  principle  it  is  supposed  that 
this  action  may  be  maintained.  There  is  no  statute  authorizing  such 
an  action ;  and  we  do  not  think  that  it  can  be  maintained  under  any 
general  principles  of  law  or  equity.  There  is  a  statute  authorizing 
suits  to  contest  county-seat  and  other  elections,  (Laws  1871,  p.  190 ;) 
but  this  action  was  not  brought  under  that  statute.     The  plaintiff  in 

1  As  to  when  public  officers  are  liable  to  suit,  etc.,  see  note  to  McElroj  v.  Swart, 
24  N.  W.  Rep.  769. 
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this  case  does  not  pretend  to  found  his  rights  upon  any  election.  He 
doeet  not  allege,  except  possibly  remotely  and  inferentially,  that  any 
election  was  ever  held  in  Neosho  county;  he  does  not  at  all  aUege 
that  any  election  was  illegal  or  void;  he  does  not,  except  by  a  very 
remote  inference,  allege  that  Osage  Mission  ever  became  the  county- 
seat  by  virtue  of  any  election  or  otherwise;  and,  above  all,  he  does 
not  attempt  in  this  action  to  contest  any  election.  The  substance  of 
bis  petition  is  that  at  one  time  he  filed  a  petition  in  another  case,  in 
which  he  alleged  that  Osage  Mission  was  the  county-seat  of  Neosho 
county;  that  there  had  been  an  election  under  which  the  county  com- 
missioners had  declared  that  Erie  was  the  county-seat  of  said 
*65  county ;  that  under  said  election  fiaid  *McMillen  was  about 
to  move  his  office  of  county  clerk  to  Erie;  but  either  that 
said  election  was  void,  or  that  Osage  Mission  had  become  the  county- 
seat  thereunder  and  by  virtue  thereof.  But  we  do  not  understand 
that  the  plaintiff  below  claims  that  he  brought  his  action  under  said 
statute,  and  it  is  not  necessary,  therefore,  to  say  anything  further 
with  reference  thereto.  The  plaintiff  is  not  a  public  officer,  proseeut* 
ing  for  the  benefit  of  the  public ;  and  he  does  not  show  that  he  has 
any  special  or  private  interest  in  the  subjeot*matter  of  the  action 
which  calls  for  any  special  interposition  of  the  courts  of  justice  for 
his  particular  benefit.  Merely  being  a  resident,  a  citizen,  an  elector, 
or  a  tax-payer,  or  all  combined,  does  not  authorize  a  private  individ- 
ual to  summon  the  public  officers  into  the  courts  of  justice  to  answer 
for  their  official  conduct.  Bridge  Co.  v.  Wyandotte  Co.,  10  Kan.  *326, 
*331,  and  cases  there  cited;  Miller  v.  Town  of  Palermo,  12  Kan. 
*14.  His  interest  must  be  private  and  special  in  order  to  invoke 
the  special  intervention  of  the  courts  in  his  favor. 

But  under  no  view  that  we  may  take  of  the  circumstances,  should 
the  courts  interfere  in  this  particular  case.  If  the  judgment  of  the 
court  below  in  the  case  of  Butler  v.  McMillen  is  right,  and  in  the 
absence  of  anything  to  the  contrary  we  must  presume  that  it  is  right, 
then  no  new  injunction  should  be  granted  to  restrain  the  county 
officers  from  moving  their  offices  to  Erie,  for  the  court  in  that  case 
determined  that  Erie  was  the  county-seat.  But  even  if  said  judg- 
ment  is  wrong,  still  if  the  theory  of  the  plaintiff,  tbat  aU  the  county 
officers  are  in  privity  with  each  other,  that  all  are  bound  by  said 
temporary  injunction,  and  that  said  temporary  injunction  is  still  in 
force,  is  correct,  then  the  plaintiff  does  not  need  any  further  in- 
junction, and  the  injunction  should  be  refused  in  this  cas^  for  that 
reason  alone.  Why  should  the  plaintiff  want  two  injunctioiiB  against 
the  same  persons  for  the  same  thing?  It  will  be  remembered  that 
the  injunction  prayed  for  in  this  case  is  only  to  restrain  the  officers 

until  the  other  case  can  be  decided  in  the  supreme  court. 
*66      *The  judgment  of  the  court  below  is  reversed,  and  cause  re- 
manded for  further  proceedings. 
(All  the  justices  concurring.) 
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John  B.  Swallow  v.  Chsstbr  Thomas,  Jr.,  Sheriff,  eto. 

July  Term,  1875. 

Taacatton:  Partnership  Property,  where  IdstecL  In  1872,  S.  and  A. 
were  partners  in  an  unincorporated  bank  in  Marion  county.  S.  resided 
in  Shawnee,  and  A.  in  Marion,  county.  A.  was  the  cashier  and  principal 
accounting  officer.  As  such,  he  listed  the  entire  personal  property  of  the 
bank  for  taxation  in  Marion  county.  •  Heldf  that  this  listing  must  be 
sustained,  and  that  the  entire  property  was  taxable  in  that  county.  [Ot- 
tawa Go.  v.  Kelson,  19  Kan.  242.] 

Error  from  Shawnee  district  court. 

Swallow,  as  plaintiff,  filed  his  petition  against  Thomas,  as  sheriff 
of  Shawnee  county,  as  defendant.  The  petition  stated  that  on  the 
first  day  of  March,  1872,  the  plaintiff  and  one  Peter  Aller  were  the 
owners  of  a  banking  business  in  Marion  county,  as  partners,  with 
a  capital  of  about  $6,000,  of  which  said  sum  they  had  invested  $2,- 
500 in  real  estate,  for  the  purpose  of  carrying  on  their  business;  that 
on  the  said  first  day  of  March,  1872,  and  for  eight  years  preceding, 
said  plaintiff  had  continuously  resided  and  domiciled  in  the  city  of 
Topeka,  Shawnee  county;  that  in  April,  1872,  he  had  duly  listed, 
for  said  year,  all  personal  property  which  by  law  he  was  required  to 
list,  either  on  his  own  account  or  on  behalf  of  others,  duly  verified, 
and  delivered  the  same  to  the  assessor  of  the  city  of  Topeka,  and 
that  he  had  paid  to  the  treasurer  of  Shawnee  county  all  taxes  levie() 
on  said  personal  property  assessment  The  petition  then  al^ 
*67  leges  that  the  said  Aller,  or  some  other  *person  to  the  said 
Swallow  unknown,  in  May,  1872,  in  the  name  of  ''J.  B.  Swal- 
low &  Co.,"  unlawfully  made  out  and  delivered  a  pretended  list  of 
personal  property  in  Doyle  township,  Marion  county,  and  unlawfully 
returned  the  same  to  the  township  assessor  of  said  township  of  Doyle; 
*'that  the  sum  of  $17,240,  included  in  said  list,  ifi  fraudulent  and 
false,  except  as  hereinbefore  stated,  and  that  the  said  list  was  so  mado 
cut  and  returned  without  the  knowledge  and  consent  of  the  said  Swal- 
low." On  said  assessment  there  was  levied  against  3  B.  Swallow  A: 
Go.  taxes  to  amount  of  $768  by  officers  of  Marion  county.  These 
taxes  remaining  unpaid,  except  the  sum  of  $95.75  paid  by  some  one 
unknown  to  Swallow,  the  treasurer  of  Marion  county,  in  June,  1873, 
issued  and  transmitted  to  Thomas,  as  sheriff  of  Shawnee  Aounty,  a 
warrant  for  the  collection  of  the  sum  of  $729.10.  This  action  i? 
brought  to  enjoin  the  collection  of  said  Marion  county  taxes  The 
defendant  demurred  to  the  petition,  which  demurrer  was  sustaineei 
by  the  district  court  at  the  December  term,  1878. 

Outkrie  <Jt  Brown,  for  plaintiff  in  error. 

This  case  is  settled  in  the  case  of  Griffith  v.  Carter,  8  Ean.  *570 
The  niiaxim  of  the  common  law  was  mobUia  personam  sequuntur.    The 
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'  domicile  of  the  owner  drffws  to  it  his  personal  estate,  whatever  it  may 
happen  to  be.  Section  8»  Tax  Law;  State  v.  Matthews,  10  Ohio  St. 
437 ;  City, of  Baltimore  v.  Stirling,  29  Md.  48;  Tappan  v.  Merchanta' 
Nat.  Bank,  Alb.  Law  J.  May  9,  1874,  p.  SOS. 

L.  F,  Keller  and  Frank  Doster,  for  defendant  in  error. 

Aller,  the  cashier  and  principal  and  only  aoconnting  officer  of  the 
banking  firm  of  Swallow  &  Co.,  the  managing  partner  thereof,  who 
had  charge  of,  and  personal  supervision  over  the  business  of  the  firm 
where  the  property  of  the  bank  was/and  where  the  only  basinesa 
office,  of  the  firm  was  located,  was  the  proper  person  to  list  the  whole 
undivided  interest  of  the  firm  in  the  township  wherein  he 
*68  ^resided,  and  at  the  place  where  the  business  of  the  partner- 
ship was  transacted.  The  facts  in  the  case  of  Griffith  v.  Gar- 
ter, cited  by  plaintiff,  are  so  unlike  the  facts  here,  that  said  case  does 
not  govern. 

Brbwbr,  J.  In  the  year  1872  plaintiff  and  one  Peter  Aller  were 
the  owners,  as  partners,  of  the  Marion  County  Bank,  an  unincorpo- 
rated bank  .in  the  town  of  Florence  and  county  of  Marion.  Plaintiff 
resided  in  Shawnee,  and  Peter  Aller  in  Marion,  county.  The  latter 
was  the  cashier  and  principal  accounting  officer.  As  such,  he  listed 
the  entire  personal  property  of  the  bank  for  taxation  in  the  coonty  of 
Marion.  Was  it  properly  all  taxable  in  that  county  ?  Or  only  the 
interest  of  Aller  there,  and  the  interest  of  plaintiff  in  the  county  of 
his  residence  ?  This  is  the  question  presented  in  this  case ;  and  it  is 
a  question  involving  merely  the  construction  of  our  statutes;  for  of 
the  powec  of  the  legislature  to  separate,  for  the  purposes  of  taxation, 
the  situs  of  personal  property  from  the  domicile  of  its  owner,  there 
can  be  no  doubt,  (Tappan  v.  National  Bank,  19  Wall.  490;)  nor  any 
of  the  fact  that,  unless  it  has  so  separated  it,  it  is  taxable  at  his  domi- 
cile.  This  general  doctrine  of  the  common  law,  expressed  as  it  is  by 
the  maxim,  mobiUa  personam  sequuntur,  finds  also  recognition  in  our 
tax  law :  "All  personal  property  shall  be  listed  and  taxed  each  year 
in  the  township  or  city  in  which  the  person  charged  with  the  tax 
thereon  resided  on  the  first  day  of  March."  Gen.  St.  p.  1023,  §  8. 
This  clause  came  up  for  consideration  in  the  case  of  Griffith  v.  Gar- 
ter, 8  Ean.  *566.  There  the  plaintiffs,  partners  in  business,  all  re- 
sided in  Douglas  county,  but  had  a  stock  of  goods  in  Coffey  county  in 
charge  of  an  employe.  The  former  was  held  the  situs  of  the  stock  for 
taxation.  A  better  rule  has  been  sinee  established  by  the  legislature. 
Laws  1874,  p.  210. 

Counsel  for  plaintiff  mainly  rely  upon  this  case  of  Griffith  v.  Garter, 

and  consider  it  decisive;  and  if  the  clause  of  the  statute  quoted 

*69      was  the  only  one  bearing  upon  the  questioni  ^there  would  be 

no  room  for  doubt.     But  in  section  7  we  find  this  provision : 

"The  property  of  persons  or  corporations,  whose  assets  are  in  the 

hands,  of  receivers,  shall  be  listed  hj  such  receivers,  and  the  property 
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o^  every  other  corporation,  company ,  or  firm,  subject  to  taxation  under 
this  act,  ehall  he  listed  by  the  principal  accounting  officer,  or  by  an 
agent  or  partner  thereof/'  This  seems  to  contemplate  that  the  prop- 
erty of  a  firm  should  be  listed  as  a  Ivhole,  and  not  that  each  partner 
should  list  his  property  separately.  The  partnership  is  here  regarded, 
as  it  is  for  so  many  other  purposes  in  the  law,  as  distinct  from  the 
individuals  composing  it, — as  if  it  were  a  third  person;  and  it,  as  a 
single  owner  of  so  much  property,  is  compelled  to  list  the  same  for 
taxation.  Corporations,  companies,  and  firms  are  placed  upon  the 
same  basis.  They  are  treated  as  separate,  independent  owners  of 
property.  The  same  thing  appears  elsewhere  in  the  tax  law.  See 
sections  4,  5, 6,  and  8,  in  which  mention  is  frequently  made  of  '^person, 
company,  or  corporation."  Now,  effect  must  be  given  if  possible  to 
every  portion  of  a  law.  By  sustaining  the  listing  made  by  Aller  we 
do  in  this  case  give  efFeoMto  both  provisions  quoted.  The  property 
of  the  firm  was  listed  a^Pi  entirety;  it  was  listed  by  the  principal 
accounting  officer,  and  a  partner ;  and  it  was  listed  in  the  township 
in  which  the  person  charged  with  the  tax  resided,  for  each  member 
of  a  firm  is  chargeable  with  its  entire  debts.  In  fact,  a  partner's  in- 
terest in  the  partnership  property  is  a  right  to  his  share  of  whatever 
remains  after  all  the  partnership  debts  are  paid.  The  whole  of'this 
tax  was  chargeable  upon  Aller,  and  might  have  been  collected  from 
his  separate  property.  The  firm,  too,  so  far  as  it  had  a  residence 
distinct  from  the  residence  of  the  different  partners,  resided  in  Marion 
county.  This  case  differs  from  that  of  Griffith  v.  Garter  in  this :  that 
all  the  partners  there  resided,  and  the  firm  of  Griffith,  Duncan  & 
Duncan,  which  owned  the  goods,  was  located  in  Douglas  county,  so  that 
there  was  no  one  in  Coffey  county  who  could  properly  be  said  to  be 

chargeable  with  the  tax,  or  whose  property  would  be  at  all  di- 
*70      minished  by  its  payment.     Listing  the  'property  in  Douglas 

county,  they  listed  the  property  of  the  firm  as  a  whole,  listed 
it  by  the  partners,  and  listed  it  in  the  township  in  which  all  the  per- 
sons charged  with  the  tax  resided.  The  difference  is  obvious  and 
vital.  Upon  the  facts  as  stated,  while  the  case  is  not  free  from  doubt, 
we  think  the  listing  by  Aller  must  be  sustained,  and  the  judgment  of 
the  district  court  wiU  be  affirmed. 
(All  the  justices  concurring.) 
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CiTT  OF  ImOBPBNDBNOB   9.  T.   P.  TbOUVALUL 

July  Term,  1875. 

1.  Munioipal  Corporations :  City  liable  to  Marshal  for  Servioes  Ren- 

dered under  Ordinance.  Where  an  ordinance  of  a  city  of  the  second 
clasSp  in  1872.  prohibited  dogs  from  running  at  large  in  any  public  plaoe 
in  said  city  unless  the  owner  of  each  dog  should  first  pay  to  the  city  a  tax. 
and  should  cause  a  collar  and  check  (which  were  to  be  furnished  by  the 
city)  to  be  worn  by  each  dog»  and  said  ordinance  made  it  the  duty  of  the 
city  marshal  to  kill  and  bury  every  dog  found  running  at  large  in  viola- 
tion of  said  ordinance,  and  provided  that  the  marshal  should  receive  from 
the  city,  as  compensation  for  his  services  in  this  respect,  one  dollar  for 
each  and  every  dog  killed  and  buried,  Tield,  that  the  marshal  has  a  right 
to  recover  from  the  city,  in  a  proper  action  therefor,  one  dollar  for  each 
and  every  dog  he  has  actually  killed  and  Mfied  in  accordance  with  the 
provisions  of  said  ordinance.  ^p 

2.  :  Ordinances:  How  Froyen.  It  was  not  error  for  the  court  be- 
low to  permit,  in  such  an  action,  the  ordinance  to  be  proved  by  the  intro- 
ducMon  of  the  original  ordinance  book  of  said  city. 

3.  :   Judgments  against :   How  CoUeoted.    Where  no  provision 

is  a  ade  by  statute  for  the  collection  of  judgments  against  cities  of  the 
second  class,  it  would  seem  that  an  execution  may  issue  on  such  judg- 
ments. 

Error  from  Montgomery  district  court. 

At  the  December  term,  1873,  of  the  district  court,  Trouvalle,  as 
plaintiff,  recovered  a  judgment  against  the  City  of  Independ- 
*71  *enc6  for  $168,  and  costs,  and  execution  was  awarded  on  the 
judgment. 

Nathan  Cree,  for  plaintiff  in  error. 

That  portion  of  the  ordinance  which  gives  the  city  marshal  one 
dollar  for  each  dog  killed  and  buried  is  void.  The  power  to  give  com- 
/sensation  for  killing  dogs  cannot  be  derived  from  the  authority  con- 
ferred upon  the  city  to  regulate  the  compensation  of  the  city  mar- 
shal. Laws  1872,  p.  197.  The  mayor  and  council  had  no  more  power 
to  prescribe,  by  ordinance,  the  duties  of  the  marshal  than  of  the 
mayor,  police  judge,  justices  of  the  peace,  or  constables.  They  had 
as  much  power  to  make  it  the  duty  of  the  mayor  to  kill  and  bury  doga 
as  to  force  that  duty  upon  the  marshal.  A  corporation  cannot  en- 
large its  own  powers.  Dill.  Mun.  Corp.  §  231.  Section  6  of  the 
ordinance,  making  it  the  duty  of  the  marshal  to  kill  dogs,  is  ultra 
vires,  and  confers  no  right  to  sue  for  fees.  The  compensation  of  the 
marshal  must  be  regulated  by  ordinance.  Laws  1872,  p.  197.  Does 
not  this  provision  require  that  there  must  be  a  separate  ordinance  or 
ordinances  for  that  purpose,  and  exclude  the  power  of  the  council  to 
insert  regulations  on  that  subject,  through  the  ordinances,  at  will, 
making  perhaps  a  dozen  disjointed  regulations  concerning  the  com- 
pensation of  officers?    The  duties  of  the  marshal  are  fixed  by  the 
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statate,  and  the  mayor  and  council  have  no  power  to  add  to  them. 
The  compensation  allo^red  to  the  marshal  as  such  by  the  city  must 
be  for  the  servioes  fixed  by  the  statute,  and  none  other. 

We  deny  the  power  of  the  mayor  and  council  to  authorize  the 
marshal  to  destroy  dogs  in  the  manner  pointed  out  in  this  ordinance*. 
Well-settled  principles,  applicable  to  the  forfeiture  of  animals  run- 
ning at  large,  require  some  notice  to  the  o  wners,  some  inquiry  to  first  de- 
termine whether  he  was  permitting  animals  owned  or  harbored  by  him 
to  run  at  large  contrary  to  the  provisions  of  the  ordinance,  and.  some 
warrant,  issuing  from  the  council  or  police  judge,  to  destroy 
*72  dogs  *found  at  large  unlawfully.  By  the  terms  of  the  ordinance 
in  question  the  marshal  is  made  the  sole  judge  of  all  facts 
-constituting  a  violation  of  the  ordinance.  He  may  determine,  with- 
out any  notice  to  the  owner  of  the  animal,  and  without  any  inquiry, 
whether  or  not  such  owner  is  violating  an  ordinance,  and  upon  such 
determination  may  destroy  his  property.  The  power  to  make  such 
regulations  has  not  been  delegated  to  any  of  our  municipal  corpo- 
rations.    See  Dill.  Corp.  §§  281-286. 

The  court  erred  in  permitting  the  ordinance  to  be  read  to  the  jury. 
Section  10  of  the  second-class  city  act  does  not  pretend  to  make  the 
ordinance  book  evidence,  but  merely  means  to  provide  a  method  of 
directing  the  inquirer  to  the  sources  of  evidence.  If  that  section 
makes  the  ordinance  book  evidence  of  the  existence  of  an  ordinance, 
then  it  also  makes  it  evidence  of  the  passage  and  publication  of  the 
ordinance,  for  these,  too,  must  be  set  forth  in  the  ordinance  book. 
It  can  hardly  be  claimed  that  the  legislature  meant  to  do  that. 

It  was  error  to  award  execution  against  the  city.  Property  of  a 
municipal  corporation  cannot  be  sold  on  execution.  Dill.  Corp.  §  64 ; 
Merwin  v.  City  of  Chicago,  45  111.  133.  Error  will  lie  upon  an  award 
of  execution.  Harger  v.  County  of  Washington,  12  Pa.  Bt.  251 ;  Phil- 
lips V.  Bussell,  1  Hemp.  62;  Powell,  App.  Proc.  155. 

Armstrong  dt  Gamble,  for  defendant  in  error. 

Valentinb,  J.  On  June  27, 1872,  the  city  of  Independence,  a  city 
of  the  second  class,  passed  an  ordinance  that  no  dog  should  be  per- 
mitted to  run  at  large  in  any  public  place  in  said  city  unless  the 
owner  of  the  dog  should  first  pay  to  the  city  a  tax  of  one  dollar  for 
each  male  owned  by  him,  and  five  dollars  for  each  female,  and  should 
cause  a  collar  and  check,  which  were  to  be  provided  by  the  city,  to 
be  worn  by  each  dog.     Said  ordinance  also  made  it  the  duty  of 

the  city  marshal  to  kill  and  bury  every  dog  found  running  at 
*78      'large  in  violation  of  said  ordinance,  and  also  provided  that 

the  marshal  should  receive  from  the  city^  as  compensation  for 
his  services  in  this  respect,  one  dollar  for  each  and  every  dog  killed 
and  buried.  Under  this  ordinance,  and  from  July  9  to  December 
30,  1872|  the  marshal  killed  and  buried  168  dogs.  The  city  then 
refused  to  pay  him  for  his  services.     He  then  commenced  this  action 
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to  recover  for  the  same.  The  plaintiff  in  error  in  its  brief  saysr 
''The  defendant  in  error  brought  suit  against  the  plaintiff  in  error  in 
a  justice*8  ooart  to  recover  the  sum  of  9168  for  services  as  marshal 
of  the  plaintiff  in  error,  under  an  ordinance.  Judgment  for  that 
amount  was  rendered  in  favor  of  plaintiff.  Defendant  appealed  to 
the  district  court,  where  the  case  was  tried  at  the  December  term, 
1873,  and  judgment  for  the  amount  claimed,  $168,  was  there  ren- 
dered." The  city  then  brought  the  case  to  this  court  on  petition  in 
error. 

The  city  now  claims  that  said  ordinance  is  illegal  and  void,  and 
imposes  no  binding  obligation  upon  the  city  to  pay  for  services  ren- 
dered under  it.  It  sometimes  happens  that  municipal  corporations, 
as  well  as  individuals,  believe  that  it  is  eminently  le^al  to  incur  ob- 
ligations, but  manifestly  illegal  to  fulfill  them.  This  is  a  kind  of 
frugal  respect  for  law  eminently  beneficial  to  those  who  can  success- 
fully exercise.it,  but  not  so  congenial  to  those  who  must  innocently 
suffer  by  it.  Hence  what  may  seem  to  be  a  commendable  example 
of  prudential  economy  by  the  party  pleading  the  illegality  may  be 
regarded  as  a  pernicious  example  of  moral  obliquity  by  the  other. 
We  perceive  no  sufficient  reason  why  the  plaintiff  cannot  recover  in 
this  case.  No  sufficient  reason  has  been  given,  and  we  perceive  none, 
why  said  ordinance  should  be  held  to  be  invalid,  so  far  at  least  as  it 
affects  any  question  involved  in  this  case.  It  should  certainly  not 
be  held  to  be  invalid  because  of  the  sacredness  of  the  property  that 
may  be  held  in  dogs.  Property  in  dogs  is  of  sueh  a  low  character 
that  it  is  hardly  considered  as  property  at  all.  And  a  vast  number  of 
dogs  running  at  large  upon  the  public  streets,  without  any 
*74  known  owner,  is  always  considered  as  a  nuisance.  *We  do 
not  suppose  that  property  in  dogs  is  of  such  a  sacred  character 
that  dogs  found  running  at  large  upon  the  public  streets,  in  violation 
of  a  city  ordinance,  cannot  be  destroyed,  but  must  be  taken  up  and 
impounded,  as  a  cow  or  other  more  valuable  animal,  and  notice  there* 
of  given  to  the  owner,  and  that  the  dogs  must  then  be  offered  for 
sale  at  public  auction  to  the  highest  bidder,  if  the  owners  thereof  (if 
they  have  any)  should  not  in  a  reasonable  time  pay  charges  and 
take  them  away.  The  ordinance  is  made  for  dogs  owned  and  kept  in 
the  city  of  Independence,  and  not  for  dogs  casually  there.  And  we 
must  presume,  as  the  record  comes  to  us,  that  no  dog  was  killed  ex* 
cept  such  as  the  marshal  had  a  right  to  kill. 

It  was  not  error  for  the  court  below  to  permit  said  ordinance  to  be 
proved  by  the  introduction  of  the  original  ordinance  book  of  the  city. 

There  seems  to  be  no  provision  made  by  statute  for  the  collection 
of  judgments  against  cities  of  the  second  class.  If  this  is  S0|  then 
we  suppose  an  execution  may  issue  on  such  judgments. 

The  judgment  of  the  court  below  is  affirmed. 

(All  the  justices  concurring.) 
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BuRiiiMOTON  Tp.  and  another  v.  S.  E.  Cboss  and  another. 

July  Term,  1875. 

Bemedies:  Bonds:  Kind  of  Action:  When  Party  most  Besort  to 
Legal,  not  Equitable,  Prooeedings.  A  township  issued  to  a  firm  cer- 
tain bonds  for  the  purpose  of  aiding  said  firm  in  erecting  a  certain  raili 
and  mill-dam;  and,  in  consideration  for  said  bonds,  C,  a  member  of  said 
firm,  gare  tosaid  township  his  certain  promissory  notes  and  a  mortgage. 
These  notes  and  this  mortgage  were  to  be  paid  in  money,  or  in  said  bonds, 
at  the  option  of  the  payor  of  said  notes  and  mortgage.  Ko  such  payment, 
however,  nor  offer  to  pay,  has  ever  been  ma^e.    None  of  the  bonds 

*75  have  ever  *been  returned  to  the  township,  and  no  offer  to  return  any 
of  them  has  ever  been  made;  and  what  has  become  of  the  bonds,  since 
their  delivery  to  said  firm,  has  not  been  shown.  Held,  that  an  action  in 
the  nature  of  a  bill  in  chancery,  brought  by  G.  against  said  township  to 
have  said  notes  and  mortgage  set  aside  and  canceled,  on  the  ground  that 
said  township  had  no  power  to  issue  said  bonds,  cannot,  under  the  circum- 
stances of  this  case,  even  admitting  that  said  township  had  no  power  to 
issue  said  bonds,  be  maintained ;  but  the  plaintiff  must  rely  upon  his  or- 
dinary legal  remedy. 

Error  from  Coffey  district  court. 

Action  by  Gross  and  another  to  set  aside  and  cancel  certain  notes' 
and  mortgage.  The  petition  described  the  notes  and  mortgage,  and 
alleged  that  they  were  given  without  legal  and  sufficient  consideration. 
The  answer  contained  two  defenses :  Firsts  a  general  denial ;  sec- 
ofid,  the  contract  between  the  plaintiffs  and  the  township  of  Burling- 
ton, and  the  issue  and  delivery  of  the  bonds  of  said  township  to  plain- 
tiff's firm  to  the  amount  of  $10,000,  for  which  bonds  said  notes  and 
mortgage  were  given«  To  the  second  defense  plaintiffs  demurred. 
The  district  court,  at  the  December  term,  1873,  sustained  the  demur- 
rer, and  gave  judgment  in  favor  of  the  plaintififs,  adjudging  said  notes 
and  mortgage  to  be  utterly  void,  and  decreeing  that  the  defendants, 
Hiram  McAllister,  as  trustee  of  Burlington  township,  and  said  Bur- 
lington township,  "'surrender  the  said  promissory  notes  and  mortgage 
to  said  plaintiffs,  and  that  the  trustee  of  said  township,  within  ten 
days  from  this  date,  enter  a  release  of  said  mortgage  on  the  margin 
of  the  record  thereof  in  the  Book  of  Mortgages  in  the  office  of  the  reg- 
ister of  deeds  of  said  county  of  Coffey,  and  that,  in  case  said  defend- 
ants fail  for  ten  days  from  this  date  to  enter  a  discharge  of  said  mort- 
gage, then  this  judgment  and  decree  shall  operate  to  fully  satisfy  and 
discharge  said  mortgage  on  the  records  of  said  county ;  and  the  said 
defendants  are  hereby  forever  enjoined  and  restrained  from  selling  or 
disposing  of  said  notes  and  mortgage,  or  from  ever  trying,  in  any 
«  manner  or  way,  to  collect  the  same." 

*76       *A.  M.  F.  Randolph,  for  plaintiffs  in  error. 

The  plaintiffs  below  in  their  petition  ask  for  the  rescission  of 
a  certain  oontraet,  and  for  the  delivery  up  of  certain  notes  and  a  mort- 
v. 16k — 6 
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gage,  and  for  the  canoellation  of  said  mortgage  on  the  records,  be* 
cause  of  the  alleged  illegality  and  alleged  failure  of  the  consideration 
for  which  said  notes  and  mortgage  were  given;  the  consideration 
thereof  being  certain  bonds  of  Burlington  township  issued  for  the  pur- 
pose of  aiding  them  in  the  improvement  of  their  water-power  and  mill 
privileges,  and  putting  in  operation  a  floaring-mill  at  and  near  the 
town  of  Burlington.  They  claim  that  the  transactions  out  of  which 
said  notes  and  mortgage  arose  are  vitiated  by  the  illegality  of  the 
bonds  of  said  township.  They,  however,  allege  no  fraud  perpetrated 
upon  them  by  said  township,  or  its  trustee,  in  making  said  contract; 
nor  do  they  set  up  any  false  and  fraudulent  representation  which  in- 
duced them  to  take  said  bonds,  and  give  for  the  same  said  notes  and 
mortgage;  nor  do  they  claim  that  said  township,  in  any  manner,  took 
advantage  of  their  ignorance  and  inexperience:  nor  do  they  state 
facts  which  show  that  in  case  the  contract  should  be  rescinded  that 
the  parties  can  be  put  in  statu  quo;  nor  do  they  allege  that  they  have 
not  received  value  for  said  bonds;  nor  have  they  ever  offered  to  re- 
turn said  bonds,  nor  do  they  now  offer  to  do  so;  nor  do  they  aver  that 
they  have  suffered  any  pecuniary  loss  or  damage  by  reason  of  the  al- 
leged illegality  of  said  bonds.  Adams,  Eq.  174, 176,  177,  and  notes. 
Since  plaintiffs  below  ask  for  equitable  relief,  they  should  remember 
the  maxim,  '*He  who  asks  equity  must  do  equity.'' 

W.  A.  Johison  and  Redmond  d  Junkins^  for  defendants  in  error. 

Valentine,  J.  This  was  an  action  in  the  natareof  a  bill  in  chan- 
cery, brought  by  S.  K.  Gross  and  Thomas  Cross  against  Hi- 
*77  ram  McAllister,  as  trustee  of  Burlington  township,  *and  also 
against  said  Burlington  township,  to  set  aitide  and  cancel  five 
certain  promissory  notes,  and  a  certain  real-estate  mortgage  made 
to  secure  the  payment  of  said  notes.  One  of  the  notes  reads  as  fol- 
lows: 

"$2,000.  Burlington,  Kan.,  February  27,  1871. 

"One  year  afterdate  I  promise  to  pay  to  Burlington  township,  Cof- 
fey county,  Kansas,  or  to  the  order  of  the  township  trustee  of  said 
township,  in  money,  or  in  the  bonds  of  said  township  issued  to  D. 
Gross  &  Sons,  two  thousand  dollars.    Yalae  received. 

••8.  K.  Ceoss." 

The  other  notes  are  precisely  like  this  onOi  except  that  they  are 
made  payable  in  two,  three«  four,  and  five  years  after  date,  respect- 
ively. They  aggregate  in  amount  the  sum  of  ten  thousand  dollars. 
They  were  given  for  a  like  amount  of  the  bonds  of  Burlington  township 
issued  to  D.  Gross  &  Sons,  of  which  firm  S.  K.  Cross  was  a  membec. 
It  is  claimed  that  said  bonds  are  void  because  they  were  issued  to  said 
D.  Gross  &  Sons  merely  for  the  purpose  of  assisting  them  in  erecting  a 
mill  and  mill-dam  in  said  Burlington  tpwnsbip.    It  is  not  daimegd 


TOWNSHIP  69  BURUMbMN  V.  CROSS.  67 

that  said  bcmds  aroiroid  beoausia  of  any  fraud  or  mistake  of  facts,  or 
beeaaseof  any  irregalarity  in  their  issue;  but  it  is  claimed  that  tbey 
are  void  solely  on  the  ground  that  Burlington  township  had  no  power 
to  issue  them.  Now,  for  the  purposes  of  this  case,  but  without  decid- 
ing the  question,  we  shall  assume  that  said  bonds  are  void,  and  void 
merely  because  the  township  of  Burlington  had  no  power  to  issue 
them;  and  upon  this  hypothesis  or  assumption  can  the  plaintiffs 
below  maintain  this  action  ?  Upon  what  ground  do  they  invoke  the 
aid  of  a  court  of  equity,  rather  than  the  aid  of  a  court  of  law  ?  Not 
upon  the  ground  of  fraud,  accident,  or  mistake;  not  upon  the  ground 
of  any  breach  of  confidence  or  trust;  not  upon  the  ground  that  con- 
Ming  innocence  has  been  overreached  by  far-seeing  vice, — for  none 
of  these  things  are  claimed;  not  upon  the  ground  that  the  plaintiffs 
have  no  adequate  remedy  by  the  ordinary  course  of  proceedings  at 

law;  and  not  upon  the  ground  that  the  plaintiffs  will  suffer 
•78       any  great  or  irreparable  injury,  or  indeed  any  injury,  which  *it 

would  be  inequitable  for  them  to  suffer, — for  presently  we 
shall  show  that  the  plaintiffs  have  an  ample  remedy  at  law,  and  that 
there  is  no  danger  of  their  suffering  more  than  it  is  equitable  and 
right  for  them  to  suffer. 

Admitting  that  said  bonds  are  void,  and  that  they  were  the  sole  con- 
sideration for  said  notes  and  mortgage,  the  plaintiffs  then  claim  that 
they  can  maintain  this  action  solely  upon  the  ground  Vthat  the  trustee 
of  Burlington  township  neglected  and  refused,  on  the  demand  of  said 
plaintiffs,  to  deliver  said  notes  and  mortgage  up  to  said  plaintiffs,  but 
thereafter  did  and  does  claim  that  he  will  collect  the  same  when  they 
become  due,  whereby  said  plaintiffs  would  be  liable  on  said  notes  and 
mortgage."  We,  however,  think  differently.  Said  notes  are  not 
negotiable  instruments.  Gen.  St.  114,  §  1;  1  Pars.  Notes,  45  et  seq*, 
and  cases  there  cited.  Even  if  it  be  considered  that  tbey  are  made 
payable  to  the  order  of  the  township,  or  to  the  order  of  its  trustee,  so 
as  to  make  them  negotiable  in  that  respect,  yet  still  they  are  not 
made  payable  in  "money  certain."  They  are  made  payable  alter- 
natively, either  in  money  or  in  said  supposed  worthless  bonds,  at  the 
choice  and  option  of  the  payee  of  the  notes.  Hence  they  cannot 
be  transferred  to  any  one  so  as  to  defeat  any  defense  which  may 
be  set  up  against  them.  They  can  never  be  collected  against  the 
will  of  the  payor,  except  by  an  action  in  the  courts;  and,  whenever 
such  an  action  may  be  commenced,  the  payor,  or  any  one  in  privity 
with  him,  may  set  up  any  defense  which  he  may  have.  Besides,  if 
the  payor  chooses,  he  may  at  any  time  pay  off  said  notes  by  return- 
ing to  the  township  said  worthless  bonds.  These  remedies  arft  cer- 
tainly ample,  and  the  plaintiffs  have  no  need  of  the  present  action. 
But  if  no  action  for  the  collection  of  said  notes  shall  ever  be  com- 
menced, 80  as  tcr  allow  the  plaintiffs  to  set  up  their  defense,  then  the 
plaintiffs  can  certainly  suffer  no  injury,  or  at  most  none  which  they 
ought  not  to  suffer.    They  lose  nothing  by  waiting.     The  stattite  o^ 
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limitations  will  not  run  against  tbem  on  said  notes  and  mortgage,  but 
will  ran  in  their  f ayor.  But^  if  it  be  said  that  the  notes  and 
*79  mortgage  should  not  be  allowed  to  hang  oyer  them  *uniil  the 
statute  of  limitations  shall  bar  any  action  upon  them,  then  it 
may  be  answered  that  the  plaintiffs  ought  not  to  allow  said  bonds  to 
hang  over  said  township  until  the  statute  of  limitations  shall  bar  all 
action  upon  the  bonds.  It  will  take  just  as  long  for  the  statute  of 
limitations  to  bar  an  action  upon  the  bonds  as  upon  the  notes  and 
mortgage. 

The  prayer  of  the  plaintiffs'  petition  is  that  the  defendant  shall  be 
required  "to  deliver  up  to  said  plaintiffs  said  notes  and  mortgage,  and 
that  said  mortgage  may  be  canceled  on  the  records."  Now,  it  would 
be  inequitable  and  unjust  to  require  the  township  to  deliver  up  the 
notes  and  mortgage,  and  have  them  canceled,  and  yet  allow  the  plain- 
tiffs to  retain  the  bonds,  which  we  suppose  are  apparently,  and  upon 
their  face,  as  good  and  as  valid  as  the  notes  and  mortgage.  We  sup- 
pose that  all  the  instruments  upon  their  face  appear  to  be  valid,  al- 
though we  have  no  copy  of  the  mortgage,  nor  of  any  of  the  bonds. 
And  as  the  notes  and  mortgage  were  given  for  the  bonds,  and  the 
bonds  for  the  notes  and  mortgage,  and  as  all  are  apparently  valid, 
but  in  fact  void,  it  would  seem  to  be  just  and  equitable  that,  when 
one  set  of  the  instruments  is  delivered  up  and  canceled,  the  other  set 
should  also  be  delivered  up  and  canceled.  The  township  has  as  much 
interest  in  protecting  its  reputation  and  character  for  paying  its  debts, 
as  the  plaintiffs  have  in  protecting  their  reputation  and  character 
for  paying  their  debts..  The  township  no  more  wants  bonds,  appar- 
ently good  and  unpaid,  to  be  standing  out  against  it,  than  the  plain- 
tiffs want  notes  and  a  mortgage,  apparently  good  and  unpaid,  to  be 
standing  out  against  them.  The  reputation  of  repudiating  what  ap- 
pear to  be  valid  debts  will  injure  -the  credit  of  the  township  as  much 
as  the  same  thing  would  injure  the  credit  of  the  plaintiffs.  The  town- 
ship would  no  more  want  to  go  info  the  market  to  sell  really  valid 
bonds  while  these  apparently  valid  but  void  bonds  are  still  outstand- 
ing, and  apparently  due  and  unpaid,  than  the  plaintiffs  would  want 
to  go  into  the  market  with  really  valid  notes  and  a  valid  mortgage 
while  these  apparently  valid  but  really  invalid  notes,  and  this 
*80  apparently  valid  but  really  invalid  *mortgage,  are  outstand- 
ing apparently  due  and  unpaid.  Let  the  plaintiffs  do  equity 
before  they  seek  equity.  There  is  no  pretense  that  said  bonds  have 
ever  been  lost  or  destroyed,  or  transferred  from  D.  Gross  &  Sons  to 
any  one  else ;  and  it  will  be  remembered  that  the  plaintiffs  are  mem- 
bers of  the  firm  of  D.  Gross  &  Sons.  If  the  bonds  have  in  fact  been 
lost,  destroyed,  or  transferred,  the  plaintiffs  should  show.  it.  But  still 
we  do  not  suppose,  that  merely  showing  that  the  bonds  have  be^i 
transferred,  if  transferred  for  value,  would  be  sufficient  to  authorize 
the  plaintiffs  to  maintain  this  action.  If  the  plaintiffs,  or  D.  Gross 
&  Sons,  have  sold  the  bonds  to  other  persons  for  a  valuable  oonsid- 
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eration,  and  are  stili  enjoying  the  benefits  of  that  valuable  considera- 
tion, how  in  the  name  of  equity  can  they  ask  to  be  relieved  from  pay- 
ing anything  for  the  bonds,  and  thereby  force  the  township  either  to 
lose  the  value  of  the  bonds  or  repudiate  the  payment  ?  And  how  in  the 
name  of  equity  can  they  compel  the  township  to  repudiate  their  bonds, 
and  thereby  compel  the  purchasers  of  the  bonds  to  lose  what  they 
have  paid  for  them?  Why  do  not  the  plaintiffs  gather  up  these  sup- 
posed worthless  bonds  and  return  them  to  the  township  ?  This  would 
be  equity  on  the  part  of  the  plaintiffs ;  and  by  doing  this  the  plain- 
tiffs would  then  have  the  equitable  right  to  ask  that  their  notes  and 
mortgage  should  be  delivered  up  to  them,  and  that  they  be  canceled. 

The  judgment  of  the  court  below  must  be  reversed,  and  cause  re- 
manded, with  the  order  that  the  demurrer  to  the  second  defense  stated 
in  the  answer  of  the  defendant  be  overruled,  and  for  such  further  pro- 
ceedings as  may  be  proper  in  the  case. 

(All  the  justices  concurring.) 
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July  Term,  1875. 

1.  Municipal  Corporations:  Streets  in:  Fee  in  County.    The  fee  of  all 

streets,  (including  that  portion  of  the  same  on  which  the  sidewalk  is  con- 
structed,) in  any  city  in  Kansas,  is  in  the  county  in  which  such  city  is 
situated,  for  the  use  and  benefit  of  the  public. 

2. :  Use  of  Streets  and  Sidewalks.    The  only  legitimate  use  that 

can  be  made  of  a  street  or  the  sidewalk  by  any  private  person  is  for  pass- 
ing and  repassing  upon  the  same.  This  would  probably  be  different  if 
the  private  person  owned  the  fee  of  the  land  occupied  by  the  street. 

8.  .    Any  person  traveling  upon  a  street  has  a  right  to  use  any  portion 

of  the  same  for  that  purpose  not  already  otherwise  in  use. 

^See  Jansen  v.  Atchison,  16  Ean.  858,  reviewing  the  cases,  on  the  liabilit;^  of 
municipal  corporations  for  defective  streets,  etc.  Though  a  city  builds  its  side- 
walks lifted  above  the  ground,  upon  posts,  leaving  openings  underneath,  or  per- 
mits the  owners  of  lots  abutting  to  excavate  areas  under  the  walk,  it  does  not 
become  an  insurer  of  the  strength  and  sufficiency  of  the  sidewalk  above  such 
openings  and  areas.  Its  undertaking  is  to  use  reasonable  care  and  diligence  (rea- 
sonable with  reference  to  the  risk  and  danger)  in  placing  and  maintaining  suit- 
able and  sufficient  plank  or  other  covering  of  such  openings  and  areas,  and  is 
responsible  only  in  case  of  a  failure  to  use  such  care  and  diligence.  Atchison  v. 
Jansen,  21  Kan.  6S0.  Liabilityof  cities  for  defective  sidewalks,  see  the  full  notes 
to  McQintv  v.  Keokuk,  24  N.  W.  I^p.  507,.  and  bullock  v.  Kew  York,  2  N.  £.  Rep. 

2.  As  to  liability  in  constructing  sewers,  see  Leavenworth  v.  Casey,  McCahon, 
124;  8.  C.  1  Kan.  (Dassler's  Ed.)  544,  and  the  note  thereto;  neglecting  to  protect 
embankment,  Wyandotte  v.  Gibson,  25  Kan.  286;  question  for  Jury,  Osage  v. 
Brown,  27  Kan.  74;  notice  of  defect.  Salina  v.  Trosper,  27  Kan.  544;  contributory 
negligence— knowledge  of  defect,  Corlett  v.  Leavenworth,  27  Kan.  678;  Maultby 
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4.  .^..«^;  Aig^t  of  Lot- Owner.    A  lot-owner,  or  any  person  nnder  him, 
■  has  a  right  to  use  anj  portion  of  a  street  in  front  of  his  lot  in  passing  to 

or.from  his  lot,  and  to  and  from  the  improvements  on  the  same,  includ- 
ing the  house,  cellar,  etc. 

5.  •  Powers  of  City.    Under  existing  laws,  no  city  has  any  power 

to  confer  upon  any  private  person  any  right  to  use  a  street,  or  any  por- 
tion of  the  same,  for  the  purpose  of  a  cellar- way,  or  for  any  other  purpose 
except  for  passing  and  repassing. 

6. :  Sidewalks:  Duty  of  City.    It  is  the  dnty  of  a  city  to  keep  its 

sidewalks  in  good  repair*  and  in  such  condition  as  to  make  them  safe  for 
the  traveling  public. 

7.  :  Negligence  of  City.  It  is  negligence  for  a  city  to  allow  a  cel- 
lar-way to  be  made  and  left  open  in  a  street  where  persons  are  in  the 
habit  of  traveling. 

8.  .     A  city  in  not  liable  for  negligence  which  does  not  result  in  the 

injury  of  any  person;  and,  in  order  to  make  a  city  liable  for  negligence, 
the  negligence  must  still  be  operating  when  the  injury  occurs. 

9.  .    While  the  use  of  any  portion  of  a  street  for  a  private  cellar- way 

is  unauthorized  by  law,  yet  if  the  cellar-way  were  so  guarded  as  to  be 
perfectly  safe,  under  all  ordinary  circumstances,  for  persons  traveling 
upon  such  streets,  the  city  would  not  be  so  guilty  of  negligence,  in  such 
a  c<ise  as  to  be  liable  for  some  unforeseen  injury  resulting  from  some 
fortuitous  circumstance  which  could  not,  in  the  ordinary  course  of 
events,  be  expected  or  anticipated  as  likely  to  occur. 

10.  :  Liability  for  Negligence.     Where  a  city  permits  a  cellar-way 

to  be  constructed  in  the  sidewalk  of  one  of  its  principal  streets,  which 

*82  cellar- way  is  not  guarded  in  any  manner  except  by  a  *trap-door,  and 
is  dangerous  for  persons  traveling  on  said  sidewalk  when  said  trap- 
door is  not  closed;  and  when  said  city  permits  the  person  occupying  the 
adjoining  lot,  and  those  aciing  under  him,  to  open  and  close  said  trap- 
door at  their  option, — the  city  is  liable  for  any  injury  that  may  occur  by 
reason  of  any  person  falling,  without  fault  on  his  part,  into  said  cellar-* 
way  when  said  trap-door  is  left  open. 

V.  Leavenworth,  28  Kan.  745;  bridge  as  part  of  street,  Endora  v.  Miller,  80  Ran. 
494;  S.  C.  2  Pac.  Rep.  685. 

While,  generally  speaking,  it  is  the  duty  of  a  city  to  keep  its  streets  in  reason, 
ably  safe  condition  for  public  travel,  it  is  not  thereby  implied  that  every  street, 
ana  the  whole  width  of  every  street,  must  be  placed  and  kept  in  ^ood  condition. 
The  city  may,  without  incurring  liability,  leave  certain  streets  entirely  nnopened, 
and  in  others  put  only  a  portion  of  the  width  in  condition  for  use.  Wellmgton 
V.  Gregson,  31  Kan.  99;  b.  C.  1  Pac.  Rep.  258.  An  action  will  not  lie  against  a 
city  of  the  second  class  for  damages  for  the  injury  to  adjacent  property  caused 
by  a  change  having  been  lawfully  made  in  the  grade  of  a  public  street.  Method- 
ist Episcopal  Church  v.  Wyandotte  City,  81  Kan.  722;  8.  C.  8  Pac.  Rep.  527.  The 
control  of  the  streets  of  a  city  is  vested  in  the  city,  and  its  exercise  is  not  wholly 
discretionary  or  judicial  or  quaH  judicial  or  legislative,  and  is  not  divided  or 
shared  with  any  other  corporation  or  board  or  tribunal,  but  is  absolute  and  ex- 
clusive in  the  city  itself,  it  is  iinposed  upon  the  city  as  an  absolute  and  manda- 
tory duty.  Oould  v.  Topeka,  82  Kan.  485;  8.  C.  4  Pac.  Rep.  822.  The  fact  that  a 
person  uses  a  street  or  sidewalk  after  he  has  notice  that  it  is  out  of  repair,  is  not 
necessarily  negligence.  Emporia  v.  Schmidling,  88  Kan.  485;  8.  0.  0  Pac.  Rep. 
898. 
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Error  from  Leavenworth  district  court. 

Action  bj  Smith  to  recover  damages  for  injories  sustained  by  him 
by  reason  of  his  falling  into  a;n  open  cellar-way  on  one  of  itbe  streets 
of  the  city  of  Leavenworth.  Triad  at  the  February  term,  1874,  of  the 
district  court.  Upon  the  facts  found,  the  district  court  gave  judg- 
ment in  favor  of  the  city. 

i^.  P.  Fitzwilliam  and  L.  O.  Hopkins,  for  plaintiff. 

The  city  had  full  control  over  the  sidewalks,  freed  from  all  obstruc- 
tions, and  authority  to  prevent  and  remove  nuisances.  City  Charier, 
(Gen.  St.  c.  18,  §§  9, 19,  21.)  The  city  had  notice  of  the  defect  in  the 
sidewalk,  that  it  was  unguarded,  and  dangerous  for  foot  passengers. 
It  made  no  attempt  to  protect  any  one  traveling  thereon  from  falling 
in.  Therefore,  for  neglecting  its  duty  in  keeping  the  sidewalk  in  a 
safe  condition  for  travelerSi  it  rendered  itself  liable  to  plaintiff  for 
the  injury  by  him  received.  City  of  Atchison  Vr  King,  9  Kan.  *650; 
City  of  Topeka  v.  Tuttle.  5  Kan.  *311;  City  of  Chicago  v.  Bobbins, 
2  Black,  418;  City  of  Nebraska  v.  Campbell,  Id.  590;  Smith  v. 
City  of  St.  Joseph,  45  Mo.  449;  Wendell  v.  City  of  Troy,  39  Barb. 
325^ ;  Cuthbert  v.  City  of  Appleton,  22  Wis.  642 ;  Koester  v.  City  of 
Ottumwa,  34  Iowa,  41.  This  liability  was  not  changed  because  Kirch 
placed  a  trap-door  over  the  cellar-way  one  day  prior  to  the  injury. 
This  was  done  for  "his  own  convenience,  and  the  protection  of  his 
own  customers."  Bequa  v.  Bochester,  45  N.  Y.  129.  The  city  was 
not  absolved  from  the  performance  of  its  duties  and  liabilities  to  the 
public,  in  keeping  the  sidewalk  free  from  defects  and  in  a  safe  con- 
dition for  pedestrians,  because  an  obligation  also  rested  on  the  owner 
or  occupant  of  the  lot  to  see  that  the  cellar-way  was  properly 
*83  *guarded.  The  jury  finds  from  the  evidence  that  there  was 
no  protection  to  foot-passengers  when  the  trap-door  was  not 
down,  and  that  at  the  time  plaintiff  was  injured  there  was  no  guard, 
and  the  city  had  no  knowledge  of  the  trap-door  being  there,  and  had 
taken  no  steps  to  secure  persons  passing  along  the  sidewalk  at  that 
point  from  injury.  The  city  is  primarily  liable  to  plaintiff  for  the 
injury.  Bowell  v.  Williams,  29  Iowa.  210 ;  Manchester  v.  City  of 
Hartford,  30  Conn.  118;  Wright  v.  Saunders,  65  Barb.  214;  Baity 
V.  Dubury,  24  Yt.  163;  Wellcome  v.  Leeds,  61  Me.  313;  Oakland 
By.  Co.  V.  Fielding,  48  Pa.  St.  320;  Creed  v.  Hartmann,  29  N.  Y. 
592;  Bloomington  v.  Bay,  42  111.  503;  Trowbridge  v.  Forepaugh,  14 
Minn.  133,  (Gil.  100;)  Lane  v.  Atlantic  Works,  107  Mass.  104. 

Lucien  Baker,  for  defendant  in  error. 

Yauentikb,  J.  This  was  an  action  brought  by  Martin  Smith  against 
the  city  of  Leavenworth,  to  recover  for  injuries  received  by  the  plain- 
tiff by  reason  of  a  defective  sidewalk  in  said  city.  The.  facts  of  the 
case,  as  shown  by  the  special  verdict  of  the  jury,  are  as  follows: 

**Fir$t.  The  defendant  is  a  municipal  corporation,  a  city  of  the  first 
elasBy  duly  organized  and  existing  under  the  laws  of  the  state  of  Kan- 
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sas,  and  as  such  has  the  charge  and  control  of  the  public  streets 
Tvithin  the  limits  of  the  city. 

''Second.  Shawnee  street  is  a  pnblic  street  of  said  corporation, 
graded,  curbed,  gattered,  macadamised,  and  sidewalked  ten  feet  in 
width,  by  said  corporation. 

**  Third.  On  the  north  side  of  said  street  was  erected  in  1868  a 
building  on  lot  9,  in  block  50.  In  front  of  said  building  was  a  cellar- 
way,  which  extended  into  the  cellar  by  steps,  six  feet  deep. 

*' Fourth.  From  the  erection  of  said  building  until  the  second  day 
of  May,  1878,  said  cellar-way  was  unprotected,  and  several  citizens 
fell  therein. 

*' Fifth.  On  the  evening  of  the  third  of  May,  1873,  between  the 
hours  of  seven  and  eight  o'clock,  the  plaintiff,  in  going  from  his 
residence  to  his  place  of  business,  using  ordinary  care,  and  without 
any  fault  on  his  part,  accidentally  fell  into  said  cellar-way. 

''Sixth.  On  the  second  day  of  May,  1878,  John  Kirch,  who  was 
a  tenant  in  possession  of  said  building,  caused  a  trap-door  to  be 
*84  put  over  said  cellar- way.  On  the  third  day  of  May  said  *trap- 
door  had  been  repeatedly  shut  and  opened  before  said  acci- 
dent ;  but  there  was  no  protection  to  said  cellar- way  when  said  door 
was  not  down.  The  defendant,  the  city,  did  not  know  of  the  fact 
that  Kirch  had  caused  said  door  to  be  made  and  put  down  until  after 
the  injury  to  the  plaintiff.  The  cellar  to  which  said  opening  or 
cellar- way  is,  was  rented  and  used  by  a  number  of  hucksters  dealing 
on  the  sidewalk  near  by.  When  said  door  was  down  over  the  cellar- 
way,  it  sufficiently  protected  the  same.  At  the  time  of  the  accident 
to  the  plaiutiff  it  had  been  up  from  twenty  to  thirty  minutes.  Mr. 
Kirch  put  down  the  door  for  his  own  convenience,  and  the  protection 
of  his  customers. 

"Seventh,  The  corporation  defendant  had  full  notice  of  the  exist- 
ence of  said  opening  or  cellar-way  from  the  time  of  the  erection  of 
said  building,  and  of  the  condition  it  was  in ;  but  the  defendant  did 
not  know  that  said  trap-door  had  been  put  down  by  Kirch. 

"Eighth,  From  said  fall  the  plaintiff  sustained  a  fracture  of  his 
left  arm,  near  the  wrist,  whereby  be  was  confined  to  his  house  for 
three  weeks,  and  was  rendered  unfit  to  attend  to  his  buttiness  for  over 
three  months,  and  had  to  employ  assistance  to  attend  to  his  business 
while  so  disabled,  and  had  to  employ  physicians,  and  incur  expendi- 
tures for  medical  attention. 

"Ninth.  We,  the  jury,  find,  if  the  above  facts  are  sustained  by  the 
court,  the  plaintiff  is  entitled  to  recover  $650  damages." 

The  only  question  involved  in  this  case,  as  we  think,  is  whether 
the  plaintiff  ought  to  recover  upon  the  foregoing  facta.  It  is  true, 
the  plaintiff  suggests  some  other  matters,  but  we  hardly  suppose  he 
expects  a  reversal  of  the  judgment  below  on  account  of  them.  For 
instance,  he  asked  the  court  below  to  instruct  the  jury  to  make  the 
following  additional  findings  of  fact,  to«wit:   "That  the  defendant 
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was  guilty  of  nen^igenoe  in  permitting  said  opening  to  be  made  and 
to  reoiain  in  said  saidwalk;"  "that  the  defendant  was  guilty  of  neg- 
ligence in  omitting  to  haye.said  opening  properly  gnarded;"  "that 
said  opening  never  had  been,  and  was  not  at  the  time  of  the  injury 
to  said  plaintiff,  properly  and  sufficiently  guarded.*'  The  eourt  re- 
fused. He  assigned  this  refusal  for  error.  He  mentions  the 
*85  same  in  his  ^statement  of  facts  in  his  brief,  but  afterwards 
he  does  not  even  mention  the  matter.  There  are  several  rea- 
sons why  we  should  not  reverse  the  judgment  of  the  court  below  on 
account  of  its  rulings  in  this  last-mentioned  matter :  (1)  The  plain- 
tiff asked  the  court  orally,  and  not  in  writing,  to  instruct  the  jury  to 
make  said  additional  findings.  (2)  When  he  made  the  request,  it 
would  seem  that  the  jurjr  had  already  been  out  for  some  time  con- 
sidering as  to  what  their  verdict  should  be,  and  had  not  yet  returned 
into  court  with  their  verdict.  (8)  He  asked  that  the  court  should 
instruct  the  jury  to  find  a  particular  way,  and  did  not  propose  to 
allow  the  jury  to  exercise  any  judgment  or  discretion  in  the  matter. 
(4)  He  made  no  objection  to  the  verdict  at  the  time  the  same  was 
rendered  because  it  did  not  contain  these  additional  findings,  but,  on 
the  contrary,  he  seemed  to  be  satisfied  with  the  verdict  without  these 
findings.  When  the  jury  returned  their  verdict  into  court,  the  court 
below  said  to  the  plaintiff,  "Are  there  any  exceptions  cto  the  part  of 
the  plaintiff?"  The  plaintiff  then  made  some  suggestions,  (not  men- 
tioning, however,  these  additional  findings,)  and  the  verdict  was 
amended  in  accordance  with  his  suggestions.  The  court,  then  said, 
"Is  there  anything  further  by  the  plaintiff?"  and  the  plaintiff  an- 
swered, "1^0,  sir."  (5)  The  plaintiff  seems  finally  to  have*  aban- 
doned the  matter,  for  he  has  not  mentioned  the  same  in  the  argument 
in  his  brief. 

We  now  return  to  the  real  question  in  the  ease,  which  is,  which 
party  should  recover  upon  the  facts  found  by  the  jury, — the  plaintiff 
or  the  defendant?  This  is  a  difficult  question  to  solve.  It  seems  to 
be  new.  There  is  no  case  to  be  found  in  the  books  precisely  like  it, 
and  different  minds  might  reach  different  conclusions  with  reference 
thereto.  We  suppose,  however,  that  the  following  propositions  will 
be  conceded  to  be  good  law :  (1)  The  fee  of  all  streets,  including 
that  portion  of  the  same  on  which  the  sidewalk  is  constructed,  in  any 
city  in  Kansas,  is  in  the  county  in  which  such  city  is  situated,  for 
the  use  and  benefit  of  the  public.  Bandal  v.  Elder,  12  Kan. 
*86  «267,  *261,  and  cases  there  cited.  (2)  The  only  legiti*mate 
use  that  can  be  made  of  a  street,  or  the  sidewalk,  by  any 
private  person,  is  for  passing  and  repassing  upon  the  same.  This 
would  probably  be  different  if  the  private  person  owned  the  fee  of 
the  land  occupied .  by  the  street.  (§)  Any  person' traveling  upon  a 
Btreet,  has  a  right  to  use  any  portion  of  the  same  for -that  purpose 
not  ahready  otherwise  in  use.  (4)  A  lot-owner,  or  any  person  under 
him,  has  a  right  to  use  any  portion  of  a  street  in  front  of  his  lot  in 
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passing  to  or  from  his  lot,  and  to  and  ^rom  the  improvements  on  the 
same,  including  the  house,  cellar,  etc.  (5)  Under  existing  laws,  no 
city  has  any  power  to  confer  upon  any  private  person  any  right  to  nse 
a  street,  or  any  portion  of  the  same,  for  the  purpose  of  a  cellar- way, 
or  for  any  other  purpose  except  for  passing  and  repassing.  (6)  It 
is  the  duty  of  a  city  to  j^eep  its  sidewalks  in  good  repair,  and  in  such 
condition  as  to  make  them  safe  for  the  traveling  public.  (7)  It  is  negli- 
gence for  a  city  to  allow  a  cellar-way  to  be  made  and  left  open  in  a 
street  where  persons  are  in  the  habit  of  traveling.  (8)  A  city  is  not 
liable  for  negligence  which  does  not  result  in  the  injury  of  any  person; 
and,  in  order  to  make  a  city  liable  for  negligence,  the  negligence 
must  still  be  operating  when  the  injury  occurs.  (9)  While  the  use  of 
aiiy  portion  of  a  street  for  a  private  cellar-way  is  unauthorized  by 
law,  yet,  if  the  cellar-way  were  so  guarded  as  to  be  perfectly  safe, 
under  all  ordinary  circumstances,  for  persons  traveling  upon  such 
street,  the  city  would  not  be  so  guilty  of  negligence,  in  such  a  case, 
as  to  be  liable  for  some  unforeseen  injury  resulting  from  some  for- 
tuitous  circumstance,  which  could  not  in  the  ordinary  course  of  events 
be  expected  or  anticipated  as  likely  to  occur. 

We  therefore  conclude  that  where  a  city  permits  a  cellar-way  to  be 
.  constructed  in  the  sidewalk  of  one  of  its  principal  streets,  which  cel- 
lar-way is  not  guarded  in  any  manner  except  by  a  trap-door,  and  is 
dangerous  for  persons  traveling  on  said  sidewalk  when  said  trap- 
door is  not  closed,  and  where  said  city  permits  the  person  occupying 
the  adjoining  lot,  and  those  acting  under  him,  to  open  and  close  said 

trap-door  at  their  option,  the  city  is  liable  for  any  injury  that 
*87      occurs  by  reason  *of  any  person  falling,  without  fault  on  his 

part,  into  said  cellar-way  when  said  trap-door  is  left  open. 
The  city  was  unquestionably  guilty  of  negligence,  and  of  gross  negli- 
gence, in  allowing  said  cellar-way  to  be  constructed  and  left  open, 
without  any  guard,  for  such  a  great  length  of  time,  and,  even  when 
the  trap-door  was  put  down,  the  city  had  no  agency  in  the  matter, 
and  no  knowledge  of  the  same,  and  did  not  even  afterwards  have  any 
knowledge  of  the  same  until  after  the  accident  occurred.  And  it  will 
i^Isorbe  noticed  that  said  trap-door  was  not  put  down  as  a  constant; 
and  permanent  guard  for  said  cellar-way ;  but  it  was  put  down  with  the 
unquestioned  intention  that  it  should  be  opened  and  closed  at  the 
option  of  those  using  the  cellar.  Hence  the  original  negligence  of 
the  city  in  allowing  a  dangerous  opening  to  be  made  in  said  sidewalk 
was  not  totally  terminated  and  ended  by  the  construction  of  a  guard 
intended  to  be  constant,  permanent,  and  lasting,  btrt  such  negligence 
was  merely  mitigated  by  the  construction  of  a  guard  that  would  some- 
times be  sufficient,  and  sometimes  not  sufficient.  The  original  negli- 
gence of  the  city  continued,  merely  modified  and  mitigated ;  and  noth- 
ing will  wholly  terminate  the  negligence  of  the  city  except  to  so  close 
up  the  cellar- way  as  to  make  it  permanently  and  constantly  safe  for 
those  traveling  on  the  sidewalk. 


BROWN   V,  BVAK8;  75 

The  judgment  of  the.  ooart  below  will  be  reversed,  and  eatuM  re- 
manded,  with  the  order  that  the  court  below  render  jtfdgment  on 
the  special  verdict  of  the  jury  in  favor  of  the  plaintiff,  and  against 
the  defendant^  for  $650  damages,  and  costs* 

(All  the  justices  concurring.) 


*88    *GsoBOE  Brown  and  others  v.  Jambs  W.  Evans,  Adm'r,  etc. 

July  Term,  1875. 

1.  Agreed  Case ;  Error  to  ICake  Findings.  Where  the  parties  to  an 
action  pending  in  the  district  court  submit  the  case  to  the  court  for 
decision  and  judgment  upon  an  agreed  statement  of  facts,  it  is  ecror  tor 
the  court  to  make  findings  of  its  own,  differing  from  the  i^reed  state- 
ment, of  facts,  and  then  to  render  judgment  upon  its  own  tindlugs.^ 

3.  :  Sapreme  Conrt.    Where  such  a  case  is  brought  to  the  supreme 

court,  and  the  record  contains  both  the  agreed  statement  of.  facts  and 
the  findings  of  tiie  court  below,  the  supreme  court  will  ignore  the  find- 
ings of  the  court,  and  decide  the  case  upon  the  agreed  statement  of  facts. 

•    » 

3.  Administration:  Estate  not  Liable  for  Fraud  of  Administrator.  An 

estate  of  a  deceased  person  cannot  be  held  liable  for  the  false  and  fraud- 
ulent representations  of  the  administrator. 

4.  :  Administrator's  Promises.  Neither  can  the  estate  be  held  liable 

for  the  promises  of  the  administrator,  unless  the  administrator  has  Uie 
right,  in  law,  to  make  such  promises,  or  to  perform  the  thing  whicli.  he 
promises.^ 

6.  .  Bat  the  estate  may  be  held  liable  for  promises  made  by  the  admin- 
istrator where  in  law  he  has  the  right  to  make  such  promises,  or  where 
in  law  it  is  his  duty,  without  a  promise,  to  do  just  what  he  has  promised 
to  do. 

6.  Administrator's  Sale :  Payment  of  Taxes.  Where  ah  administrator' 
in  pursuance  of  an  order  of  the  probate  court,  offers  certain  lands  be- 
longing to  the  estate  for  sale,  on  which  lands  the  taxes  which  have 
accrued  since  the  death  of  the  deceased  have  not  been  paid,  and  the  ad- 
ministrator, in  order  to  induce  defendant  to  purchase,  said  lands,  agrees 
orally  to  pay  said  taxes,  and  the  defendant,  relying  upon  said  agreement, 
purchases  said  lands,  paying  therefor  $2,000  down,  and  agreeing  to  pay 
91*000  more  in  two  years,  and  gives  his  note  and  mortgage  for  the  de- 
ferred payment,  held,  that  it  was  the  duty  of  the  administrator,  when 
he  sold  said  lands,  to  pay  said  taxes;  and  heldf  alsot  that  that  portion  of 
section  ^  of  the  tax  law  which  provides  that»  when  lands  are  sold  by  an 

>  Gray  ▼.  Orockett,  80  Kan.  148;  S.  0. 1  Pac  Hep.  60;  Olatli  v.  Adamn.  post,  *8e6. 

*  An  administrator  has  no  power  to  compromise  any  claim,  debt,  or  demand 
belonging  to  the  estate  in  his  hands  to  be  adminlBtered,  and  accraiag  in  the  life- 
time of  the  deceased,  so  as  to  bind  the  estate,  without  the  consent  of  the  probate 
court.  .  ^tna  life  Ins.  Oo.  v.  Swayze,  80  Kan.  118;  S.  G.  1  Poo.  Rep.  36.  Admin- 
istration of  partnership  estates,  see  note  to  Carr  v.  Catlin,  18  Kan.  *898. 
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administrator,  the  taxes  thereon  shall  be  paid  out  of  the  proceeds  of  the 
sale,  is  not  repealed  by  sections  ld2, 183«  and  184  of  the  law  concerning 
executors  and  administrators.^ 

7. :  Taxes  Paid  by  Pordhaaer  may  be  Beoovered  ftom.  Estate. 

And  where  the  administrator,  after  making  said  agreement  and  sale, 
neglects  and  refuses  to  pay  said  taxes,  and  the  purchaser  then  pays  them, 
and  afterwards  the  administrator  sues  the  purchaser  on  said  note  and 

mortgage,  and  the  purchaser  sets  up  said  facts  in  his  answer,  and 
*89      *ask8  relief,  held,  that  the  judgment  should  be  for  the  plaintiff  for  the 

amount  of  the  note  and  mortgage^  less  the  amount  of  taxes  which  the 
purchaser  paid  on  said  lands. 

Error  from  Franklin  district  court. 

Foreclosure,  brought  by  Evans,  as  administrator  of  the  estate  of 
L.  F.  Staples,  deceased,  upon  a  mortgage  given  him  by  Brown  and 
two  others  to  secure  a  part  of  the  purchase  money  for  certain  lands 
belonging  to  the  Staples  estate,  sold  them  by  Evans.  The  defendants 
claimed  a  set*off  to  amount  of  $197.28  paid  by  them,  after  their  pur- 
chase, for  taxes,  interest,  etc.,  due  on  the  lands  at  the  date  of  their 
purchase.  Trial  at  the  November  term,  1873,  and  judgment  for 
plaintiff  for  the  full  amount  claimed  in  his  petition. 

Joel  K.  Ooodin  and  John  W.  Deford,  for  plaintiffs  in  error. 

James  M.  Hendry^  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  on  a  promissory  note  and  mort- 
gage. The  issues  were  made  up  by  petition ,  answer,  and  reply.  After- 
wards the  parties  agreed  upon  t)ie  facts  of  the  case,  and  submitted  the 
case  to  the  eourt  below  for  judgment  upon  an  agreed  statement  of  facts. 
The  court,  however,  instead  of  finding  the  facts  as  agreed  to  by  the 
parties,  and  rendering  judgment  thereon,  made  findings  of  its  own, 
differing  in  form  if  not  in  substance  from  the  facts  agreed  to  by  the 
parties,  and  then  rendered  judgment  npon  its  own  findings.  Of  course, 
the  court  below  erred.  The  couft  below  had  no  evidence  upon  which 
to  make  findings  of  fact  differing  trom  the  facts  agreed  to  by  the  par- 
ties, and  it  should  have  rendered  the  judgment  upon  the  facts  as 

agreed  to  by  the  partiea. 

*90       The  latter  part  of  aection  559  of  the  ^Civil  Code  provides  that 

"in  cases  decided  by  the  supreme  court,  when  the  facts  are 

agreed  to  by  the  parties,  or  found  by  the  court  below  or  a  referee, 

and  when  it  does  not  appear,  by  exception  or  otherwise,  that  such 

Un  an  action  on  a  promissory  note  and*  reai*estate  mortgage,  where  there  are 
taxes  due  on  the  mortgaged  property,  the  court  should,  on  the  application  of  the 
plaintiff.  In  rendering  the  Judgment  on  the  note  and  mortgage,  order  that  the 
taxes  due  on  such  mortgaged  property  be  flrist  paid  out  of  the  proceeds  of  the 
sale  of  such  morlgagea  property.  Opdyke  ▼.  Crawford,  19  Kan.  604.  If  the 
administrator  does  not  need  the  lands  of  the  estate  with  which  to  pay  the  debts. 
And  does  not  sell  the  same,  it  is  not  his  duty  to  pay  the  taxes  accumulating  on 
the  real  estate  subsequent  to  the  death  of  the  intestate.  Rfi«dlng  ▼.  Wier,  29 
Kan.  429. 
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findingB  are  against  the  evidence  in  tbe  case,  the  sQpreme  court  dball 
send  a  mandate  to  the  conrt  below,  directing  it  to  render  such  jndg- 
inent  in  the  premisee  as  it  should  have  rendered  on  ihefacti  agreed 
to  or  found  in  the  case."  This  section  tells  us  what  to  do  when  the 
faets  are  agreed  to  or  found,  but  it  does  not  tell  us  what  to  do  when 
all  the  facts  are  agreed  to  and  all  found.  If,  however,  the  facts  agreed 
to  and  those  found  were  precisely  alike,  as  they  in  fact  ought  to  be, 
then  there  would  be  no  difficulty  in  determining  what  should  be  done 
in  the  case.  But  the  difficulty  arises  when  the  facts  agreed  to  and 
the  facts  found  di£Fer  from  each  other.  In  such  a  case  we  think  we 
should  follow  the  facts  agreed  to,  and  wholly  ignore  the  facts  found. 
We  think  this  has  been  substantially  decided  in  the  case  of  Kansas 
Pac.  By.  Co.  v.  Butts,  7  Kan.  *808.  The  parties  certainly  ought 
to  have  the  right  to  agree  upon  the  facts  of  their  case,  and  they  cer- 
tainly ought  to  know  better  what  the  facts  of  the  case  areTthan  the 
court.  We  presume,  however,  that  the  facts  found  in  this  case  are 
substantially  the  same  as  the  facts  agreed  to;  but,  as  it  would  require 
considerable  labor  and  study  to  determine  the  matter,  we  have  chosen 
not  to  give  the  subject  any  investigation,  but  pass  at  once  to  the 
facts  as  agreed  to  by  the  parties,  and  decide  the  case  upon  those 
facts. 

The  agreed  statement  shows,  among  others,  the ^ following  facts: 
On  October  9,  I8669  L.  F.  Staples  died  intestate,  leaving  certain  lands 
in  Franklin  county,  which  he  owned  at  that  time.  In  January,  1867, 
the  plaintiff,  James  W.  Evans,  was  duly  appointed  administrator  of 
Staples*  estate,  and  in  December,  1868,  the  probate  court  duly  au- 
thorized the  plaintiff  to  sell  said  lands.  During  the  month  of  Feb- 
ruary, 1870,  negotiations  originated  between  tbe  plaintiff  and  the  de- 
fendants George  Brown  and  David  Brown.  During  these  ne- 
*91  gotiatioDS  it  appears  that  "to  induce  the  said  Browns  to  *pur- 
chase  said  lands  the  said  Evans  assured  them  that  the  said 
lands  were  free  and  clear  of  all  incumbrances,  and  further  assured 
them,  though  not  in  writing,  that  if  said  lands  were  not  free  and  clear 
of  all  incumbrances  he  would  make  them  so,  and  that  he  further  as- 
sored  them  that  the  taxes  on  said  lands  had  all  been  paid.''  Said 
Browns  relied  upon  these  assurances,  and  in  pursuance  thereof  pur- 
chased said  land,  paying  therefor  $2,000  down,  and  agreeing  to  pay 
$1,000  more  in  two  years.  On  March  17,  1870,  the  deed  from  tbe 
administrator  to  said  Browns  for  said  land,  and  the  notes  and' mort- 
gage from  Browns  back  to  the  administrator  for  $1,000,  the  balance 
of  said  purchase  money,  were  executed.  At  the  time  of  said  sale  the 
taxes  on  said  lands  for  the  years  1868  and  1869  had  not  been  paid, 
but  still  remained  due  and  unpaid.  The  lands  had  at  that  time  al- 
ready been  sold  for  the  taxes  of  1868,  and  were  again  sold  in  May, 
1870,  for  the  taxes  of  1869.  The  administrator  continued  to  neglect 
and  refuse  to  pay  said  taxes,  although  he  had  plenty  of  funds  be- 
longing to  the  estate,  both  before  and  after  said  sale,  with  which  he 
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could  have  paid  tbem  if  he  had  ohosen  to  do  so.  Itay  20, 1872,  said 
Browns  paid  said  taxes,  whioh,  with  the  penalties,  interest,  and  oasts, 
amounted  to  $197.28.  In  Angnst,  1872,  the  plaintiff,  Evans,  com- 
menced this  action  on  said  note  and  mortgsCge.  The  defendants  an- 
swered, setting  up  the  payment  of  said  taxes  as  a  partial  defense  to 
the  action,  and  the  plaintiff  replied  setting  forth  a  general  denial. 
In  November,  1873,  the  case  was  submitted  to  the  court  below  for 
decision  and  judgment  on  said  agreed  statement  of  facts;  and  in 
December  following  the  court  below  rendered  judgment  in  favor  of 
the  plaintiff,  and  against  the  defendants,  for  the  full  amount  of  said 
note  and  mortgage. 

Was  this  right,  or  should  the  court  have  allowed  the  defendants 
for  the  amount  of  the  taxes  (or  some  portion  of  the  same)  which 
they  paid  ?  This  is  the  only  question  now  remaining  for  our  con- 
sideration. We  do  not  think  that  an  estate  of  a  deceased  person 
can  be  held  liable  for  the  false  and  fraudulent  representa- 
"^92  *tions  of  the  administrator.  .  Dunlap  v.  Bobinson,  12  Ohio  St. 
530;  Westfall  v.  Dungan,  14  Ohio  St.  276.  Neither  do  we 
think  that  the  estate  can  be  held  liable  for  the  promises  of  the  ad- 
ministrator, unless  the  administrator  has  the  right  in  law  to  make 
such  promises,  or  to  perform  the  thing  which  he  promises.  But  we 
know  of  no  good  reason  why  an  estate  should  not  be  held  liable  for 
promises  made  by  the  administrator  where  in  laiw  he  .has  the  right 
to  make  such  promises,  or  where  in  law  it  is  his  duty,. without  a  prom- 
ise, to  do  just  what  he  has  promised  to  do.  May  v.  Taylor,  27  Tex. 
125;  Moore  v.  Moore,  22  La.  Ann.  226. 

.The  main  question,  then,  in  this  case  is  whether  the  administra- 
tor had  the  right,  under  the  law,  either  to  make  the  promise  he. did 
make,  or  to  pay  said  taxes  whether  he  made  a  promise  to  do  so  or 
not.  That  he  made  the  promise  in  substance  to  pay  them  is  unqoes- 
tioned.  Unpaid  taxes  levied  on  lands  are  an  incumbrance  thereon, 
(Stewart  v.  Clark,  8  Kan.  *210 ;)  and  the  administrator  agreed  that, 
if  said  lands  were  not  free  and  clear  from  all  incumbrances,  he  would 
make  them  so. 

The  only  question,  then,  left,  is  whether  it  was  the  right  or  the  duty 
of  the  administrator,  under  the  law,  to  pay  said  taxes.  We  think  it 
was  both  his  right  and  duty.  Section  137  of  the  tax  law  (G«n.  St. 
1062)  is  some  evidence  that  it  was  both.  Certainly,-  if  an  adminis- 
trator needs  the  lands  of  the  estate  with  which  to  pay  debts,  it  is  as 
much  his  duty  to  pay  all  legal  charges  that  may  accrue  thereon  until 
he  sells  them  as  it  is  to  pay  any  charges  on  personal  property  for  the 
care,  preservation,  and  protection  of  the  same  while  it  remains  in  his 
custody.  Upon  general  principles  the  administrator  must  have  power 
to  keep,  preserve,  and  protect. all  property,  real  and  personal,  placed 
in  bis  hands  for  any  specific  purpose,  and  must  have  power  to  use 
the  funds  of  the  estate  to  prevent  the  destruction,  loss^  or  deteriora- 
tion in  value  of  said  property.    But  the  latter  part  of  section  4Q  of 
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the  tax  law  (Gen.  St.  1034)  seems  to  make  it  plain  that  the  admin- 
istrator should  pay  the  taxes  when  he  sells  the  land.  It  reads 
*93  as  follows:  *"Where  any  real  estate  shall  be  sold  at  judicial 
sale,  or  by  administrators,  executors,  guardians,  or  trustees, 
the  court  shall  order  the  taxes  and  penalties,  and  the  interest  thereon, 
against  such  lands,  to  be  discharged  out  of  the  proceeds  of  such 
lands.** 

This  provision,  when  applied  to  sales  of  lands  by  administrators, 
includes  all  unpaid  taxes  which  have  accrued  against  the  lands, 
whether  they  have  accrued  before  or  after  the  death  of  the  deceased 
owner,  and  includes  all  unpaid  taxes  which  have  not  yet  been  merged 
into  tax  titles;  and,  as  the  lien  on  real  estate  for  taxes  is  paramount 
to  all  other  liens  or  debts,  it  would  seem  that  the  taxes  should  be 
first  paid  out  of  the  proceeds  of  the  sale  of  the  lands.  It  will  be  pre- 
sumed that  the  order  required  by  the  foregoing  section  was  made, 
and  properly  made;  for,  until  the  contrary  is  shown,  it  will  be  pre- 
sun^ed  that  the  probate  court  did  its  duty.  The  order  required  by 
said  section  should  be  made  at  the  time  that  the  probate  court  makes 
the  order  confirming  the  sale  of  the  land.  But  whether  either  of  said 
orders  was  in  fact  made,  is  not  affirmatively  shown  by  the  record 
brought  to  this  court.  But  even  if  said  first-mentioned  order  were 
not  in  fact  made,  still  we  do  not  think  that  the  omission  would  ma- 
terially affect  the  substantial  rights  for  the  defendants.  It  was  not 
their  duty  to  make  the  order,  nor  to  see  that  it  was  made;  and  until 
the  whole  transaction  is  finally  closed  up,  we  do  not  think  that  they 
would  waive  any  of  their  substantial  rights  by  suffering  the  omission 
to  malce  the  order  to  continue. 

But  it  is  claimed  that  said  provision  in  said  section  40  has  been 
impliedly  repealed  by  sections  182,  183,  and  134  of  the  act  concern- 
ing executors  and  administrators.  Gen.  St.  457.  Now,  repeals  by 
implicatibn  are  never  favored  in  law.  Besides,  all  these  sections 
were  passed  by  the  same  legislature ;  and  sections  132, 13Sf,  and  184 
were  passed  only  one  day  after  section  40.  It  can  therefore  hardly 
be  supposed  that  the  legislature  intended  to  repeal  said  provision  in 
said  seclion  40;  and  the  intention  of  the  legislature  must  govern 
whenever  that  intention  can  be  discovered.  We  think,  how- 
*94  ever,  that  said  sections  may  *all  have  force  by  a  fair,  reason- 
able, and  liberal  construction ;  and,  if  so,  then,  of  coarse,  said 
provision  in  section  40  has  not  been  repealed.  This  view  of  the  law 
certainly  subserves  the  ends  of  justice  in  this  particular  case. 

This  cause  will  be  remanded  to  the  court  below,  with  the  instruc- 
tions that  the  judgment  below  be  modified  by  deducting  therefrom 
the  sum  of  $197.28,  with  interest  thereon  at  the  rate  of  seven  per 
cent,  per  annum  from  May  20, 1872;  and  the  defendant  in  error  will 
pay  the  costs  of  this  court. 

(All  the  justices  concurring.}, 
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G.  D.  Gbane  and  others  v.  J.  E.  Stonb. 

July  Term,  1875. 

Escape:  SherlfT:  Liability  for  Escapes,  in  Civil  Actions.  Theprovis* 
ions  of  the  Civil  Code,  §§  164, 165,  making  the  sheriff  liable  as  bail  for 
an  escape,  have  not  wholly  abolished  the  common-law  action  for  an 
escape;  and  therefore,  where  the  sheriff  has  voluntarily  permitted  the 
escape  of  a  person  held  by  him  on  mesne  process  in  a  civil  action,  an 
action  may  be  prosecuted  against  such  sheriff  by  the  party  injured,  for 
the  actual  damages  sustained  by  such  party,  althougli  the  action  in  which 
the  party  escaping  was  arrested  has  never  been  prosecuted  to  final  judg- 
ment.i 

Error  from  Montgomery  district  court. 

Action  by  G.  D.  Crane,  H.  D.  Crane,  and  A.  J.  WigLtman,  as 
partners,  against  Stone,  for  permitting  a  person  in  his  custody  as 
sheriff,  on  civil  process,  to  escape.     The  petition  is  as  follows : 

"The  plaintiffs,  partners  as  Crane  &  WigUtman,  complain  of  J. 
E.  Stone,  defendant,  and  allege  that  at  the  time  of  the  issuing  of  the 
order  of  arrest,  and  of  the  escape  hereafter  mentioned,  the  said 
defendant  was  the  sheriff  of  the  county  of  Montgomery,  in  this  state; 
that  on  the  twenty-fourth  of  June,  1872,  A.  Wharton  and  H.  A . 
*95  Baker  were  indebted  to  *the  plaintiffs  in  the  snm  of  $408.67, 
and  interest  thereon  from  February  13,  1872;  that  on  said 
twenty-fourth  of  June  the  said  plaintiffs  commenced  an  action  in  the 
district  court  of  said  county  of  Montgomery  to  recover  said  snm,  and 
interest,  and  costs,  and  on  the  twenty-fifth  of  said  June  summons  in 
said  cause  was  duly  served  on  the  said  A.  Wharton,  one  of  the  defend- 
ants in  said  action;  that  on  said  twenty-fourth  of  June  the  said  A. 
J.  Wightman,  one  of  the  said  plaintiffs,  did  then  and  there,  in  the 
office  of  the  clerk  of  the  district  conrt  of  said  county  of  Montgomery, 
file  his  affidavit,  and  procure  an  order  of  arrest  to  be  issued  in  said 

^  Defective  information  charging  an  escape,  see  State  v.  Hallon«  22  Kan.  580. 
A  person  lawfully  confined  in  a  city  prison  for  the  violation  of  a  city  ordinance, 
under  a  judgement  rendered  hy  a  police  Judge,  cannot  be  convicted  for  breaking 
such  prison,  and  escaping  thereirom,  under  section  179  or  section  182  of  the 
orimes  act.  State  v.  Chapman,  88  Kan.  184;  S.  C.  5  Pac.  Rep.  768.  Evidence  that 
a  hole  was  made  in  the  wall  of  a  Jail  where  a  i>ri8oner  was  confined,  and  that 
afterwards  he  was  at  liberty,  will  authorize  an  instruction  that  the  Jury  might 
consider  the  escape  as  a  fact  in  the  case.  State  v.  Fitzgerald,  19  N.  w.  Rep.  202. 
A  sheriff  cannot  bind  his  county  by  offering  a  reward  for  the  recapture  of  a  pris- 
oner escaping  from  the  county  jail.  Bemis  v.  Rice  Co.,  28  Kinn.  78.  Liability 
for  forcible  rescue  of  person  committed  for  vagrancy.  State  v.  Wilson,  24  >l.  W. 
Rep.  268.  In  an  indictment  for  endeavoring  to  escape  from  prison,  it  is  not  nec- 
essary to  state  that  a  certified  copy  of  the  Judgment  against  the  prisoner  for  the 
crime  for  which  he  was  sentenced  had  been  handed  to  the  warden  of  the  prjson. 
State  V.  Angelo,  4  Pac.  Rep.  1080.  Upon  a  verdict  or  finding.against  a  man  pros- 
ecuted for  bastardy,  a  circuit  court  may  render  the  same  kind  of  a  Judgment 
against  the  defendant  when  he  is  absent  upon  an  escape  as  it  may  do  when  he  is 
in  custody,  and  may  then  bring  him  into  court  upon  a  bench-warrant  as  a  meann 
of  requiring  him  to  abide  by  and  perform  the  judgment  against  him.  Lucas  y. 
Hawkins.  IN.  E.  Rep.  858. 
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a.ction  by  the  clerk  of  said  court,  addressed  to  the  sheriff  of  said 
county  of  Montgomery,  (they,  the  said  plaintiffs,  having  filed  with 
the  cletk  of  said  court  an  undertaking  as  required  by  law,  conditioned 
&nd  in  the  sum  of  $1,000,  with  good  and  sufficient  surety,)  and  caused 
the  said  order  of  arrest  to  be  delivered,  together  with  a  copy  of  the 
.said  affidavit,  to  the  defendant  herein,  then  sheriff  as  aforesaid,  and 
^hich  said  order  of  arrest  required  the  said  sheriff  to  arrest  the  bodies 
•of  the  said  Wharton  and  Baker,  or  either  of  them,  and  hold  him  or 
them  to  bail  in  the  sum  of  $900,  and  to  make  due  return  of  said  writ 
and  proceedings  thereon  on  the  fifth  of  July,  1872,  with  any  under- 
taking of  bail  which  the  said  Wharton  and  Baker,  or  either  of  them, 
may  have  given;  that  thereafter,  and  before  the  said  fifth  of  July, 
1872,  the  defendant,  Stone,  under  and  by  virtue  of  said  order  of 
arrest  arrested  the  said  Wharton  in  his  body,  and  as  such  sheriff, 
then  had  the  said  Wharton  in  his  custody  at  the  suit  of  said  plaintiffs 
in  the  action  aforesaid;  that,  in  violation  of  his  duty  as  such  sheriff, 
the  said  defendant,  to* wit,  on  the  twenty*seventhof  June,  1872,  without 
the  license  or  consent  of  the  plaintiffs,  or  either  of  them,  permitted 
said  Wharton  to  escape,  and,  without  any  default  or  neglect  on  the 
part  of  said  plaintiffs,  voluntarily  suffered  and  permitted  the  said 
\7harton  to  go  at  large  out  of  the  custody  of  said  defendant,  sheriff 
aforesaid,  the  said  claim  against  the  said  Wharton  and  Baker  then 
and  still  being  wholly  unpaid  to  the  plaintiffs.     Whereby  the  said 
plaintiffs  have  been  greatly  damaged,  and  have  lost  their  said  claim 
against  said  Wharton  and  Baker;  the  said  Wharton  having  ab« 
sconded,  and  gone  beyond  the  jurisdiction  of  this  conrt,  with  all  bis 
moneys,  goods,  and  effects,  to  the  damage  of  the  said  plaintiffs  in 
the  sum  of  $408.67,  and  interest  from  February  13,  1872,  debt,  and 

costs  paid  in  the  sum  of  $26.75,  June  18,  1873. 
*96      ^Wherefore  the  plaintiffs  demand  judgment  against  the  de* 
fendant  for  the  sum  of  $435.42,  and  interest  on  the  sum  of 
$408,67  from  February  13,  1872,  and  interest  on  the  sum  of  $26.75 
from  June  18,  1873,  and  the  costs  of  this  suit." 

To  this  petition  Stone  demurred,  "for  that  the  said  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action."     The  district 
court,  at  the  December  term,  1873,  sustained  the  demurrer,  dismissed 
the  petition,  and  gave  judgment  in  favor  of  Stone  for  costs. 
Mason  d  Parkinson^  for  plaintiffs. 

The  plaintiffs  in  this  case  elected  to  sue  as  at  common  law,  instead 
of  bringing  said  suit  under  the  Code  against  the  sheriff,  as  bail,  and 
as  such  the  petition  does  state  facts  sufficient  to  constitute  a  cause 
of  action  against  defendant.  The  Civil  Code,  by  abolishing  all 
forms  of  pleading,  has  not  affected  the  liability  of  a  sheriff  for  an 
escape.  The  rule  of  damages  should  be  the  amount  of  the  debt  in 
such  case,  and  the  interest.  1  Estee,  PI.  &  Pr.  356 ;  Smith  v.  Enapp, 
SO  N.  Y.  581;  McCreery  v,  Willett,  23  How.  Pr.  129;  Whithead  v. 
Keyes,  1  Allen,  350;  2  Hil.  Torts,  c.  31,  §  7- 
v.15k.— 6 
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c7.  I>.  McGive^  for  defendant. 

The  only  qaestion  ia  whether  the  eommon-Iaw  remedy  for  an  escape 
is  abolished  by  our  Code.  If  it  is,  the  order  sustaining  the  demurrer 
was  proper.  We  maintain  that  all  proceedings  of  arrest  and  bail  are 
statutory,  and  all  rights  of  action,  whether  against  the  defendant 
arrested,  his  bail,  (if  any  be  given,)  or  against  the  officer  making  the 
arrest,  are  governed  by  the  statute;  and  until  the  liability  of  the 
officer  is  fixed  as  provided  in  sections  164  and  165  of  the  Code,  no 
right  of  action  has  accrued.  By  the  express  terms  of  the  Code,  the 
liability  of  the  sheriff  for  an  escape,  either  upon  mesne  or  final  pro- 
cess, is  that  of  bail,  and  it  "shall  be  the  amount  of  the  judgment, 
interest,  and  costs,"  But  the  return  of  "not  found"  upon  an 
*97  execution  against  the  body  is  a  prerequisite  to  the  *right  to 
maintain  this  action.  Is  there  any  other  liability  ?  We  think 
not%  The  plaintifiFs  cite  the  case  of  Smith  v.  Enapp,  30  N.  T.  581. 
A  fair  examination  of  that  case,  with  the  subsequent  doubts  expressed 
by  the  same  court,  will  show  that  it  is  not  an  authority  in  this  case. 
It  is  true  that  the  same  question  was  presented  in  that  case  as  in  this, 
and  decided  in  favor  of  the  common-law  liability;  but  the  decision 
was  placed  upon  the*  ground  that  the  right  of  action  was  presumed 
by  a  section  of  their  statute  of  limitations  which  reads :  "Section  94. 
Within  one  year,  an  'action  against  a  sheriff  or  other  officer,  for  an 
escape  of  a  prisoner  arrested  or  imprisoned  on  civil  process."  Wait's 
Code,  105.  We  have  no  such  statute  in  this  state;  and  the  recog- 
nition of  the  right  of  action  being  based  upon  the  statute  we  have 
cited,  and  the  action  in  30  N.  T.  maintained  upon  it,  and  it  alone,  the 
case  cannot  be  considered  an  authority.  But  the  position  assumed 
by  the  court  in  Smith  v.  Enapp  is  very  much  shaken  by  the  doubts 
expressed  by  Ingraham,  J.,  in  Metcalf  v.  Btryker,  31  N.  Y.  257.  He 
says:  "Whether  the  statutory  liability  imposed  by  the  Code  in  these 
cases  does  not  take  the  place  of  the  action  for  an  escape  from  mesne 
process,  admits  of  some  doubts."  We  think  there  can  be  no  doubt 
in  this  state.  Section  147  of  our  Code  provides  that  arrests  can  be 
made  in  the  manner  prescribed  by  the  Code,  and  not  othendse.  This 
negative  clause  we  think  applies  to  all  proceedings  under  that  article, 
and  applies  to  the  action  against  officers  as  well  as  against  the  bail. 

Valentine,  J.  This  was  an  action  against  J.  E.  Stone,  sheriff  of 
Montgomery  county,  for  voluntarily  permitting  the  escape  of  a  party 
held  by  him  on  mesne  process  in  a  civil  action.  The  defendant  de* 
murred  to  the  plaintiff's  petition  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  court  below  sus- 
tained the  demurrer,  and  the  plaintiffs  now  bring  the  case  to 
*98  this  court.  *  We  are  at  a  loss  to  know  why  it  is  supposed  that 
the  petition  below  is  insufficient;  and  the  defendant  had  taken 
no  trouble  to  inform  us,  either  by  brief  or  oral  argument.  The  pe- 
tition seems  to  state  a  good  cause  of  action  at  common  law^  or,  at 
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least,  we  have  discovered  no  good  reason  why  it  does  not  do  so.  We 
have  given  the  subjecti  however,  hot  very  little  critio^l  examitiation, 
as  we  do  not  consider  it  to  be  our  duty  to  assist  either  party  by  labo- 
riously hunting  for  weak  places  in  the  other  party's  case.  Th6  peti- 
tion, however,  does  not  seem  to  state  a  good  cause  of  action  against 
the  sheriff  as  bail,  under  sectiolis  164  and  165  ot  the  Code.  Gen.  St. 
669,'  This  is  probably  the  reason  why  it  is  supposed  that  the  peti- 
tion does  not  state  any  cause  of  action  against  the  sheriff.  We.ibink, 
however,  that  the  only  other  facts  needed,  in  addition  to  those  already 
stated,  to  make  the  petition  a  good  petition  under  the  Code,  as  well 
as  at  common  law,  are  the  following :  The  petition  does  not  allege 
that  the  original  case  in  which  the  party  escaping  was  arrested  was 
ever  prosecuted  to  final  judgment,  or  that  such  party  had  failed  to 
"render  himself  amenable  to  the  process  of  the  court"  on  such  judg- 
ment, (Code,  §  159,)  or  that  an  execution  issued  on  such  judgment 
against  the  body  of  such  party  had  ever  been  returtaed  "'not  found," 
(C!ode,  §  165.)  Now,  as  the  petition  in  this  case  states  a  good  cause 
of  action  at  common  law,  and  not  a  good  cause  of  action  under  the 
Code,  the  only  question  involved  in  the  case  is  whether  the  common- 
law  action  in  any  form  still  survives.  We  think  it  does.  While  it 
has,  no  doubt,  been  modified  to  some  extent  by  our  laws  and  institu- 
tions, yet  we  do  not  think  that  it  has  been  wholly  abolished.  Smith 
V.  Enapp,  30  N.  Y.  581.  According  to  the  weight  of  authority,  we 
think  the  damages  recoverable  in  the  two  actions  are  different.  In 
the  common-law  action,  as  it  now  exists,  only  the  actual  damages  sus- 
tained can  be  recovered ;  while  in  the  action  given  by  the  Code  the 
plaintiff  may  recover  as  damages  the  amount  of  the  judgment  ren- 
dered in  the  original  case,  with  interest  And  costs.  Code,  § 
*99  165.  The  common-law  action,  as  it  now  exists,  is  analo*gous 
to  the  old  common-law  action  on  the  case  for  an  escape.  The 
action  under  the  Code  for  an  escape  is  analogous  to  the  old  action  of 
debt  under  the  English  statutes  for  an  escape. 

With  these  views,  it  follows  that  the  judgment  of  the  court  below 
must  be  reversed.  The  cause  will  therefore  be  remanded  to  the  court 
below,  with  the  order  that  the  demurrer  to  the  petition  be  overruled, 
and  for  further  proceedings.    Judgment  reversed. 

(All  the  justices  concurring.) 
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Oboeob  W.  Babelbt  and  another  v.  Statb  of  Eakbas. 

July  Term,  1875, 

1.  Pleadings:  Sufficiency  of  Petition:  When  and  How  Questioned* 

Where  tbe  question  of  the  sufficiency  of  a  petition  is  raised  for  the  first 
time  by  an  objection  to  the  introduction  of  any  evidence  under  it,  and 
not  raised  otherwise,  courts  will  always  construe  the  allegations  of  the 
petition  very  liberally,  so  as  to  sustain  the  petition  if  it  can  be  sustained ; 
and  if  anything  should  intervene  between  the  filing  of  the  petition  and 
the  final  rendering  of  the  judgment  which  could,  by  a  fair  and  reasona- 
ble intendment,  be  construed  to  cure  the  defective  allegations  of  the  pe* 
tition,  the  courts  will  hold  that  such  defective  allegations  are  thereby 
cured.  [Hoge  v.  Norton,  22  Kan.  379;  Beeve  v.  Downs,  Id.  334;  Grand- 
staff  V.  Brown,  23  Kan.  178;  Barons  v.  Brown,  25  Kan.  411;  State  v. 
School-district,  8  Pac.  Bep.  211.] 

2,  .    Therefore,  where  the  petition  alleges  and  shows  that  the  iustru* 

ment  sued  on  was  an  obligation  of  the  defendants,  in  the  form  of  acrim* 
inai  recognizance  taken  by  a  justice  of  the  peace  on  a  preliminary  exam- 
ination in  a  criminal  proceeding,  requiring  the  appearance  of  one  of  the 
defendants  at  the  next  term  of  the  district  court  to  answer  to  the  charge 
of  embezzlement,  and  designated  the  instrument  as  a  "recogniz^mce." 
and  alleged  that  the  defendants  were,  at  the  said  next  term  of  the  district 
court,  "three  times  solemnly  called,  but  came  not,  and  made  default,  and 
thereby  forfeited  their  recognizance;"  and  where  the  evidence  clearly 
shows  that  not  only  the  recognizance,  but  all  the  other  papers  connected 
with  said  preliminary  examination,  were  duly  filed  in  the  district  court 
before  said  default  or  forfeiture  occurred,  and  long  before  the  suit  on  the 
recognizance  was  commenced,  and  no  objection  was  made  in  the  district 
court  to  said  petition  for  insufficiency,  except  by  objecting  to  the  intro- 
duction of  any  evidence  under  it :  held,  that  the  supreme  court  will 

*100    not  reverse  the  judgment  of  the  district  court  ren^dered  in  favor  of 
the  plaintiff,  and  against  the  defendant,  on  said  recognizance,  merely 
because  said  petition  did  not  in  terms  allege  that  said  recognizance  had 
ever  been  filed  in  the  district  court. 

8. :  Hecognlzance :  Name:  Variance.    Where  the  petition  alleges 

that  the  defendant  G.  W.  Barkley  as  principal,  and  the  defendant  George 
Patterson  as  surety,  executed  the  recognizance  sued  on,  and  that  they 
made  default  in  not  complying  with  the  conditions  of  their  recognizance, 
— the  petition  giving  a  copy  of  the  recognizance  in  full;  and  the  record 
of  the  subsequent  proceedings  in  the  case  shows  that  the  defendant  Bark- 
ley  made^his  appearance  in  the  case  both  under  the  name  of  '*G.  W. 
Barkley"  and  "George  W.  Barkley,"  and  the  record  of  the  default  and 
forfeiture  shows  that  "George  Barkley"  as  principal,  and  George  Fatter- 
son  as  surety,  made  the  default;  and  the  recognizance  is  so  described  in 
said  last-mentioned  record — the  date,  the  amount,  the  name  of  the  justice 
before  whom  the  recognizance  was  taken,  the  parties  thereto,  and  otlier 
matters  descriptive  thereof  being  given — ^that  there  can  be  no  possible 
doubt  but  that  the  persons  who  executed  the  recognizance,  and  who  are 
now  sued  thereon,  made  the  default  charged  against  them:  hdd,  that 
the  variance  in  the  name  of  the  defendant  Barkley*  as  stated  in  the  pe- 
tition, and  as  stated  in  the  record  of  said  default,  is  not  material 

i.  Beoognisance:  Entering  Default.    It  is  not  necessary,  in  a  suit  upon 
a  forfeited  recognizance,  that  it  should  be  shown  that  the  default  or 
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forfeiture  was  ever  in  fkct  entered  of  record.  Ingram  y.  State,  10  Kan. 
*680.  The  material  question  in  sueh  a  case  is  whetlier  a  default  was  act* 
Qally  made  or  not;  and  therefore  an  answer  that  merely  alleges  that  there 
ifl  no  record  of  such  default  or  forfeiture  states  no  defense.^ 

£rror  from  Boarbon  district  coart.  ' 

Action  brought  by  the  connty  attorney,  in  the  name  of  the  state  as 
plaintiff,  against  G.  W.  Barkley  and  Oeorge  Patterson,  npon  a  for- 
feited  recognizance.     The  petition  filed  was  as  follows : 

"The  plaintiff  herein  complains  of  G.  W.  Barkley  and  George  Pat- 
terson, defendants,  and  for  cause  of  action  says  that  said  defendants, 
on  the  twenty 'Sixth  of  November,  1872,  entered  into  an  obligation 
with  said  plaintiff,  in  the  words  and  figures  following,  that  is  to  say : 

"'  State  of  Kansas,  County  of  Boubbon — In  Jcstigb's  Goubt,  bsfobb 

Wm.  Mabgbavb,  Esq.,  J.  P. 

^*The  State  of  Kaneas  against  O,  W.  Barkley. — Charge  of  Embezzle* 

metit* 

***  We,  G.  W.  Barkley  as  princij)al,  and  Geo.  Patterson  as  surety,  of 
Bourbon  county,  acknowledge  ourselves  to  owe  and  be  indebted 
*101  unto  the  state  *of  Kansas  in  the  sum  of  one  thousand  dollars, 
to  be  levied  of  our  and  each  of  our  goods  and  chattels,  lands, 
and  tenements  if  default  be  made  in  the  condition  following,  to-wit : 
Whereas,  the  above-named  defendant,  G.W.  Barkley,  has  been  brought 
before  the  undersigned,  a  justice  of  the  peace  of  said  county,  charged 
with  having,  at  said  county  of  Bourbon,  on  the  twenty-ninth  of  Octo- 
ber, 1872,  fraudulently  embezzled  and  converted  to  his  own  use  the 
sum  of  $2,800  of  the  money  of  his  employers,  to-wit,  the  Missouri, 
Kansas  &  Texas  Bail  way  Company;  and  whereas,  said  justice  having 
held  a  court  for  the  examination  of  said  defendant  on  said  charge,  and 
having  found  that  said  offense  has  been  committed,  and  that  there 
is  probable  cause  to  believe  said  G,  W.  Barkley  guilty  of  committing 
the  said  offense,  has  required  said  defendant  to  give  bail  in  the  above- 
mentioned  sum  for  his  appearance  to  answer  said  charge :  now,  there- 
fore, the  condition  of  this  recognizance  is  such  that  if  the  said  G.  W. 
Barkley  shall  personally  appear  before  the  district  court  of  Bourbon 
county,  at  the  next  term  thereof,  to  be  held  in  the  court-house  in  the 
city  of  Fort  Scott,  in  said  county,  on  the  first  day  of  said  term,  then 
and  there  to  answer  the  <?harge  aforesaid,  and  to  abide  the  order  of 
said  district  court  in  the  premises,  and  not  depart  said  court  without 
leave,  then  this  recognizance  to  be  void,  otherwise  of  force. 

"'G.  W.  Babkley. 
"'  Geobge  Pattebson. 

^*  Sabsoribed  and  acknowledged  before  me,  and  taken  and  approved 
by  me,  this  twenty-sixth  day  of  November,  1872. 

"*Wm.  Mabobavb,  Justice  of  Peace/" 

> Petition  in  action  on  forfeited  recognizance  held  sufficient.    Swerdsfeger  v. 
Bute,  21  Kan.  477.    See  Gay  v.  State,  7  Kan.  2^  and  note. 
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"And  plaintiff  farther  avers  that  the  said  G.  W.  Barkley  was  legally 
in  custody,  charged  with  the  crime  of  embezzlement,  and  was  dis- 
charged from  said  custody  by  the  reason  of  his  giving  said  recogni- 
zance ;  and  that  at  the  December  term,  1872,  of  said  district  court  for 
the  said  county  of  Bourbon,  the  sam^  being  the  q.ext  term  thereof ,  on 
the  fifth  day  of  said  term,  to^wit,  on  the  thirteenth  day  of  December, 
1872i  the  said  cause  being  called  for  trial,  the  said  6.  W.  Barkley, 
being  three  times  solemnly  galled  in  open  court,  came  not,  but  made 
default  therein,  and  the  said  George  Patterson,  being  three  times 
solemnly  called  in  open  coui-t,  and  ordered  to  bring  the  body  of  the 
said  G.  W.  Barkley  into  court,  as  by  the  terms  of  their  said  obligation 
he  was  bound  to  do,  answered  not,  but  made  default  therein,  and  it 
was  thereupon  ordered  and  adjudged  by  the  court  that  said  recogni- 
zance be  forfeited ;  wherefore  the  plaintiff  prays  judgment  against  said 
defendants  for  the  sum  of  one  thousand  dollars,  and  the  costs  of  this 
action." 

Trial  at  the  September  term,  1873,  of  the  district  court;  C.  W.  B., 
judge  pro  tern.,  presiding.  The  findings  and  judgment,  appearing  in 
the  record  of  the  trial,  are  as  follows : 

''And  the  court  having  heard  all  the  evidence  introduced, 
*102  *and  being  fully  advised,  finds  as  follows,  to- wit :  That  the 
recognizance  sued  upon  herein  is  good  and  valid  in  law ;  that 
the  forfeiture  of  the  said  recognizance  is  in  due  form,  and  properly 
and  legally  entered.  The  court  further  finds  that  there  is  due  the 
plaintiff  from  the  defendant,  on  the  forfeiture  of  the  recognizance  set 
out  in  plaintiff's  petition,  the  sum  of  f  1,000.  It  was  thereupon  con- 
sidered, ordered,  and  adjudged  that  the  plaintiff  have  and  recover  of 
and  from  the  defendants,  G.  W.  Barkley  and  George  Patterson,  the 
said  sum  of  $1,000  so  as  aforesaid  found  due,  together  with  its  costs 
of  this  action  expended,  to  be  taxed. ** 

R.  H.  Oalloway  and  W.  G.  Stewart^  for  plaintiffs  in  error. 

The  petition  filed  in  the  court  below  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  plaintiffs  in  error.  An  action 
on  a  recognizance  is,  in  contemplation  of  law,  an  action  on  a  record^ 
and  must  be  declared  on  as  such.  Bridge  v.  Ford,  7  Mass.  209;  Peo- 
ple V.  Van  Eps,  4  Wend.  393;  People  v.  Huggins,  10  Wend.  478.  The 
state  should  therefore  have  averred  and  shown  in  its  petition  that  a 
memorandum  of  the  proceedings  had  before  the  justice,  including  the 
recognizance,  was  duly  certified  by  the  justice  to  the  district  court, 
and  that  it  was  there  filed  by  the  clerk  of  said  court ;  all  of  which  is 
prerequisite  to  the  legal  existence  of  a  record  in  said  court, — a  fact 
indispensable  to  constitute  a  cause  of  action  in  such  case, — as  well 
as  to  the  proper  averment  of  the  same  in  such  petition.  Ciim.'Code, 
§  144.  It  does  not  appear  from  the  petition  that  th^e  was^any 
record  or  certificate  of  the  proceedings  had  before  the  justice,  or  of 
the  recognizance,  existing  in  the  court  where  the  petition  was  filed, 
at  the  time  of  the  alleged  forfeiti\te  of  the  recognizance,  or  at  the  time 
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of  the  mstftutioti  of  this  aotiob.  The  petition  failfi  to  show  ihat  the 
district  court  was  in  possession  of  the  case  at  the  time  of  the  alleged 
forfeiture,  and  it  utterly  fails  to  allege  any  record  on  which  said  action 
coald  be  brought.  Baoon  v.  People,  14  lU.  813.  The  record  alone 
constitutes  the  basis  upon  which  the  state  may  proceed  in  this 
*103  class  of  ^actions,  and  such  record  must  therefore  be  averred 
in  the  petition.  Gay  v.  State,  7  Kan.  *402;  Bridge  v.  Ford, 
7  Masis.  210.  But  the  defendant  in  error  may  seek  shelter  under 
section  145  of  the  Criminal  Code,  which,  although  it  very  much  re- 
laxes the  rule  in  relation  to  recognizances  so  far  as  the  irregularity 
of  the  acts  of  the  justice  or  officer  taking  the  recognizance  is  con- 
cerned, yet  cannot  be  so  construed  as  to  relieve  the  pleader  from 
stating  such  facts  as  will  show  the  existence  or  fact  of  a  filing  of  the 
transcript  duly  certified  by  the  justice,  and  the  filing  or  record  of  the 
recognizance  in  the  court  to  which  the  defendant  is  recognized  to 
appear,  at  or  before  the  declaration  of  forfeiture  and  the  institution  of 
suit  to  collect  the  penalty.  Such  a  construction  would  not  only  nul- 
lify section  144  of  said  act,  and  render  it  utterly  meaningless,  but 
would  remove  all  necessity  for  making  a  record  in  the  district  court 
of  the  proceedings  of  an  examining  court,  and  of  recognizances  taken 
out  of  court,  and  thus  dispense  with  all  that  portion  of  the  statute 
which  is  intended  to  put  the  court  in  possession  of  such  cases,  and 
of  such  jurisdictional  facts  as  will  authorize  it  to  declare  a  forfeiture 
on  default  of  the  recognizors. 

The  court  erred  in  permitting  the  plaintiff  below  to  introduce  any 
evidence  in  support  of  said  petition  on  the  trial  of  the  cause,  over 
the  objections  of  defendants  that  the  petition  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  A  party  cannot  be  permitted 
to  prove  what  he  does  not  aver.  He  cannot  be  allowed  to  make  an- 
other and  different  case,  by  the  introduction  of  evidence,  from  that 
stated  in  his  petition.  He  most  stand  or  fall  by  the  case  he  makes  by 
his  pleadings.  The  plaintiff  averred  in  its  petition,  substantially, 
that,  at  the  next  term  of  the  district  court  after  the  recognizance  was 
taken,  the  action  in  which  the  defendant  ''Greorge  W.  Barkley"  was 
recognized  to  appear;  was  called,  and  that  said  George  W.  Barkley 
was  called,  as  was  G-eorge  Patterson,  his  surety,  and  that,  both  mak- 
ing default,  their  recognizance  was  forfeited.  The  defendants  an- 
swered separately.  Both  pleaded  ntU  tiel  record  as  to  the  recogni- 
zance, and  the  forfeiture  thereof,  to  which  Barkley  adds  a 
*104  general  denial  of  the  entire  peti*tion.  Upon  the  issues  thus 
formed  the  plaintiff  below  offered  in  evidence  on  the  trial  a 
jouifnal  entry  or  record  purporting  to  be  an  entry  of  a  forfeiture  of  a 
recognizance  of  "Qeorge  Barkley''  and  George  Patterson,  while  the 
petition  described  the  t>arties  therein  referred  to  as  *" George  W.  Bark- 
ley** and  George  Patterson.  The  plea  of  nul  tiel  record  put  in  issue 
the  existence  of  the  identical  record  and  journal  entry  set  out  and 
described  in  the  petition.    The  defendants  objected  to  the  introdue- 
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lion  of  the  record  offered,  on  the  ground  of  variance,  and  on  the  fur* 
ther  ground  that  the  evidence  offered  did  not  support  or  tend  to  prove 
the  allegations  of  the  petition.  The  journal  entry  offered  was  olearlj 
not  the  record  declared  on»  but  another  and  different  one^  and  there- 
fore incompetent.  A  record  such  as  that  in  question  must  be  strictly 
proved  as  alleged.  Whitaker  v.  Bramson,  2  Paine,  G.  G.  209;  Bar- 
ringer  V.  Boyd,  27  Miss.  473;  Gentral  Bank  v.  Veasey,  14  Ark.  672; 
Lock  wood  V.  Jones,  7  Gonn.  434;  Jordan  v.  Hyatt,  3  Barb,  979.  The 
variance  was  material.  1  Greenl.  Ev.  §§  60,  64,  66,  70;  Lawrence 
.  V.  Willoughby,  1  Minn.  87,  (Gil.  65;)  Smith  v.  Smith,  17  111.  482; 
Torbet  v.  Coffin,  6  Ohio,  274;  State  v.  Dudley,  7  Wis.  664;  Gom. 
V.  Brown,  2  Gray,  858 ;  Moore  v.  Gom.,  6  Mete.  243.  It  certainly 
needs  no  argument  to  prove  that  "George  Barkley"  is  not  ''George 
W.  Barkley."  The  want  of  identity  is  palpable,  and  a  record  of  a 
judgment  against  "George  Barkley"  is  no  proof  of  an  alleged  judg- 
ment against  "George  W.  Barkley."  Gom.  v.  Perkins,  1  Pick.  388 ; 
Gom.  V.  Hall,  8  Pick.  262;  Price  v.  State,  19  Ohio,  423;  O'Brien  v. 
People,  41  111.  456.  No  amendment  of  the  petition  was  asked  for, 
and  none  could  be  made,  as  an  amendment  of  the  petition  so  as  to 
conform  its  allegations  to  the  proof  of  forfeiture  would  necessarily 
have  created  a  similar  variance  between  the  petition  and  the  recog- 
nizance. The  petition  and  recognizance  described  the  Barkley  in 
them  mentioned  as  "George  W.  Barkley, **  while  the  journal  entry  of 
forfeiture  offered  describes  the  Barkley  therein  referred  to  as  George 
Barkley  in  the  title,  and  in  every  recital  therein  contained.  There 
was  therefore  not  only  a  material  variance,  but  a  failure  of  proof  in 
general  scope  and  meaning.  Givil  Gode,  §  135.  There  was  no  proof, 
and  the  record  offered  did  not  tend  to  prove  the  default  of  George  W. 
Barkley,  or  the  forfeiture  of  his  recognizance,  the  most  material  alle- 
gation in  the  petition. 
*105  *The  defendants  requested  the  court  to  make  separate  findings 
of  the  conclusions  of  law  and  fact,  which  it  was,  on  request, 
bound  to  do.  Givil  Code,  §  290.  But  the  court  utterly  failed  and 
refused  to  find  conclusions  of  fact,  whether  George  W.  Barkley  was 
discharged  by  reason  of  his  giving  the  recognizance  sued  on,  and 
whether  George  W.  Barkley  failed  to  appear  in  the  district  court  at 
the  term  to  which  he  was  recognized;  and  it  failed  to  find  whether 
the  principal  recognizor,  George  W.  Barkley,  was  in  legal  custody 
when  the  recognizance  was  given,  and  whether  his  recognizance  was 
legally  and  duly  forfeited. 

J.  N.  Binfard,  Go.  Atty.,  for  defendant  in  error. 
The  issues  as  made  by  plaintiffs  in  error  admit  the  execution  of 
the  recognizance,  and  all  it  recites,  to-wit :  That  Barkley  was  in 
legal  custody;  that  he  was  charged  with  a  public  offense;  that  he 
was  discharged  therefrom  by  reason  of  the  giving  of  said  recogni- 
zance;  that  Patterson  undertook  that  Barkley  should  appear  before 
the  district  court  at  the  December  term,  1872;  that  the  said  recog- 
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nizanee  was  snbeicribed  and  acknowledged  before  and  approved  by 
the  committing  magistrate.     PlaintifiPs  in  error  rest  their  argument 
entirely  on  the  theory  that  it  is  absolutely  necessary  that  the  state 
decla^  upon  a  record  of  |he  district  court.     This  theory  is  not  sus- 
tained either  on  principle  or  authority.     Grim.  Code,  §§  158,  154; 
Gay  y.  State,  7  Ean.  ^402.     The  petition  alleges  that  the  said  G. 
W.  Barkley  was  legally  in  custody,  charged  with  a  public  offense; 
that  he  was  discharged  therefrom  by  reason  of  the  giving  of  the  said 
recognizance.     The  recognizance  is  set  ont  in  hac  verba,  and  is  made 
a  part  of  the  petition,  and  shows  that  the  surety  undertook  that  the 
defendant  Barkley  should  personally  appear  before  the  district  court 
for  trial  for  such  offense.     That  is  sufficient.     Grim.  Gode,  §  154; 
Lawrence  v.  People,  17  111.  174;  Gay  v.  State,  7  Kan.  *394;  Mc- 
Laughlin V.  State,  10  Ean.  "^581 ;  Ingram  v.  State,  Id.  *630.     The  pe- 
tition further  alleges*  that  the  said  Barkley  wholly  failed  to  appear, 
but  made  default. 

It  is  true  that  the  plaintiff's  cause  of  action  is,  in  one  sense 
*106  *of  the  word,  a  record;  but  the  recognizance  is  that  record; 
and  sections  153  and  154  of  the  Griminal  Gode  show  that  the 
recognizance  is  the  cause  of  action  per  se.  The  defendants,  by  en- 
tering into  and  signing  the  recognizance,  admit  all  the  facts  set  out 
in  the  recognizance,  and  make  their  own  record  of  the  same, — the 
jurisdiction  of  the  justice,  the  legal  custody,  the  charge  of  the  offense, 
and  the  discharge  of  the  defendant  by  giving  the  recognizance,  and 
that  the  defendants  were  bound  for  the  personal  appearance  of  the 
said  G.  W.  Barkley  at  the  court  therein  mentioned.  O'Brien  v.  Peo- 
ple, 41  111.  459.  The  default  was  not  denied  by  the  defendants'  an- 
swers. The  proof  of  default  is  shown  by  the  entire  record  of  the  dis- 
trict court. 

Barkley  was  arrested,  examined,  held  to  bail,  gave  his  written  recog- 
nizance, obligated  himself  to  appear  at  court,  and  was  discharged  as 
*'G.  W.  Barkley."  Suit  was  brought,  and  service  had  in  this  action 
on  *'G.  W.  Barkley."  He  appears  by  his  attorneys,  and  answers  in 
this  action  as  George  W.  Barkley.  There  is  but  one  Barkley  in  the 
entire  proceedings,  so  there  can  be  no  confusion  of  names,  and  no 
doubt  as  to  who  is  meant.  The  plaintiffs  in  error  do  not  deny  that 
default  was  made  by  G.  W^^Barkley  on  said  recognizance.  The  jour- 
nal entry  of  the  default,  by  the  oversight  of  the  clerk  of  the  court, 
described  the  said  Barkley  as  '* George  Barkley."  If  this  supposed 
variance  is  not  fully  explained  by  the  record,  still  the  plaintiffs  in 
error  did  not  below,  nor  do  they  now,  show  how  or  in  what  respect 
they  were  misled  or  prejudiced.     Givil  Gode,  §§  133,  140. 

YALSNTnni,  J.  This  was  an  action  on  a  criminal  recognizance ; 
and,  while  some  of  the  proceedings  on  the  part  of  the  plaintiff  below 
(defendant  in  error)  may  not  have  been  technically  as  exact  as  they 
might  have  been,  yet  we  think  no  substantial  error  was  committed 
by  the  court  below. 
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It  is  objected  that  the  petition  below  did  tiot  state  facts  saffieient 

to  constitute  a  pause  of  action.  This  objection  was  made  for 
*107    ^he  first  time  in  the  court  below  by  objecting  to  the  *intro- 

duction  of  any  evidence  under  it.  Such  an  objection,  made 
at  such  a  time  and  in  such  manner,  is  never  favored  by  the  courts. 
Mitchell  V.  Milhoan,  11  Kan.  *617,  *626,  *626,  and  cases  there 
cited.  Justice  would  be  better  subserved  if  the  question  of  the  suf- 
ficiency of  the  petition  were  always  raised  aad  determined  before  the 
commencement  of  the  trial.  Hence,  where  the  question  of  the  suf- 
ficiency of  a  petition  is  raised  for  the  first  time,  and  only,  by  an  ob- 
jection to  the  introduction  of  any  evidence  under  it,  courts  will  always 
construe  the  allegations  of  the  petition  very  liberally,  so  as  to  sustain 
the  petition  if  it  can  be  sustained ;  and  if  anything  should  intervene 
between  the  filing  of  the  petition  and  the  final  rendering  of  the  judg- 
ment which  could,  by  a  fair  and  reasonable  intendment,  be  construed 
to  cure  the  defective  alleviations  of  the  petition,  the  courts  will  hold 
that  such  defective  allegations  are  thereby  cured.  See  same  case  as 
above,  and  other  cases  there  cited,  and  Irwin  v.  Paulett,  1  Kan.  *418. 
The  only  objection  urged  against  the  petition  in  this  case  is  that  it 
does  not  in  terms  allege  that  said  recognizance  was  ever  filed  in  the 
district  court  as  required  by  law,  (see  Crim.  Code,  §§  41,  64,  144;) 
and  therefore  it  is  claimed  that  the  petition  does  not  show  that  said 
supposed  recognizance  ever  became  a  tecori^  or  that  it  ever  in  fact 
became  a  recognizance;  for,  as  is  claimed,  a  recognizance  is  merely 
''an  obligation  of  record."  Morrow  v.  State,  5  Ean.  *566;  Gay  v. 
State,  7  Kan.  *394,  *402 ;  State  v.  Weatherwax,  12  Kan.  ♦463,  •465. 
The  instrument  ,sued  on  in  this  case  was  an  obligation  of  the  de- 
fendants below,  in  the  form  of  a  criminal  recognizance,  taken  by  a 
justice  of  the  peace  on  a  preliminary  examination  in  a  criminal  pro- 
ceeding requiring  the  appearance  of  the  defendant  George  W.  Barkley 
at  the  next  term  of  the  district  court  to  be  held  in  Bourbon  county, 
to  answer  to  the  charge  of  embezzlement-  The  petition  desiguAtes 
this  instrument  as  a  '* recognizance."     It  was  in  form  a  recognizance. 

And  the  petition  further  alleged  that  the  said  Barkley  and  his 
*108    surety,  the  other  defendant,  George  ^Patterson,  were  at  said 

next  term  of  the  district  court  three  timet  solemnly  called,  but 
came  not,  and  made  default,  and  thereby  forfeited  their  "recog- 
nizance." Now,  according  to  the  theory  of  the  plaintiffs  in  error,  (de- 
fendants below,)  they  could  not  have  made  default,  or  forfeited  their 
'^recognizance,"  if  the  instrument  sued  on  had  not,  at  the  time  of 
the  supposed  default  and  forfeiture,  been  filed  in  the  district  court; 
for  in  that  case  it  would  not  have  been  a  "record,"  and  therefore 
would  not  have  been  a  recognizance,  and  therefore  could  not  have 
been  forfeited  as  such.  But  the  petition  does  allege  that  the  defend- 
ants did  make  '^default,"  and  did  ''forfeit  their  recognizance;"  and 
therefore,  if  the  theory  of  the  defendants  below  is  correct,  the  peti- 
tion does  allege,  inferentially  and  by  implication,  that  the  instrament 
sued  on  had  been  filed  in  the  district  court  and  had  become  a  record 
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and  a  leoognizance.  This  allegation  would  not,  of  oourse,  have  been 
considered  safficient  if  it  had  been  attacked  by  a  demurrer,  or  motion 
to  make  more  definite  and  certain ;  but  it  is  certainly  sufficient  under 
the  circumstances  of  this  case.  It  was  cured  by  the  evidence  subse- 
quently introduced,  and  by  the  findings  and  judgment  of  the  court 
below.  The  evidence  clearly  shows  that  not  only  the  recognizance, 
but  all  the  other  papers  connected  with  the  preliminary  examination, 
were  dnly  filed  in  the  district  court  before  said  default  or  forfeiture 
had  ocoarred,  and  long  before  this  suit  was  brought.  It  is  doubtful, 
however,  whether  the  theory  of  the  defendants  below  is  correct,  and 
more  doabtful  whether  any  allegation  of  the  filing  of  the  recognizance 
is  reqaired.  Grim.  Code,  §  154.  But  even  if  correct,  and  the  alle- 
gation necessary,  still  the  defective  allegations  of  the  petition  were 
cured  by  the  evidence,  findings,  and  judgment.  The  execution  of 
the  recognizance  was  not  put  in  issue  by  any  pleading  verified  by  an 
affidavit^  and  therefore,  under  sectioalOS  of  the  Civil  Code,  the  ex- 
ecution of  the  recognizance  must  be  taken  as  admitted.  Ingram  v. 
State,  10  Kan.  *6S0,  *6d6.  Whether  the  execution  of  the  recogni* 
zanoe  means  merelv  the  execution  of  the  same  before  the 
*109  magistrate^  or  whether  it  means  that  and  also  the  filing  of  *tbe 
same  in  the  district  court,  we  need  not  now  determine.  Prob- 
ably under  the  pleadings  in  this  case  judgment  should  have  been  ren- 
dered for  the  plaintiff  on  the  pleadings. 

It  is  claimed  that  there  was  a  substantial  variance  in  the  proof 
and  the  allegations  of  the  petition.  The  alleged  variance  is  that  the 
petition  alleges  that  '^G.  W.  Barkley"  made  default  in  not  complying 
with  the  condition  of  his  recognizance,  while  the  proof  shows  that  it 
was  "Greorge  Barkley**  who  made  the  default.  Now,  the  petition 
alleges  that  **6.  W.  Barkley"  as  principal,  and  George  Patterson  as 
surety,  executed  the  recognizance  sued  on,  and  that  they  made  the 
default;  the  petition  giving  a  copy  of  the  recognizance  in  full.  The 
record  of  the  subsequent  proceedings  in  this  case  shows  that  the 
defendant  Barkley  made  his  appearance  in  this  ease  both  under  the 
name  of  **G.  W.  Barkley"  and  ''George  W.  Barkley;"  and  the  rec- 
ord of  the  default  and  forfeiture  shows  that  **George  Barkley"  as  prin- 
cipal, and  George  Patterson  as  surety/  made  the  default.  And  the 
recognizance  is  so  described  in  said  last-mentioned  record  (the  date, 
the  amount,  the  name  of  the  justice  before  whom  the  recognizance 
was  taken,  the  parties  thereto,  and  other  matters  descriptive  thereof 
being  given)  that  there  can  be  no  possible  doubt  but  that  the  persons 
who  executed  the  reeognizance,  and  who  are  now  sued  thereon,  made 
the  default  eharged  against  them ;  and  all  this  may  properly  be  shown, 
although  slight  differences  in  giving  the  name  of  some  of  the  parties 
may  occur  in  the  different  records.  Gay  v.  State,  7  £an.  *S94; 
O'Brien  v.  People,  41  111.  456. 

Bnt  there  are. other  reasons  why  the  findings  and  judgment  of  the 
court  below  upon  this  particular  matter  should  not  be  distuibed.    The 
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plaintiff  alleged  in  its  petition  below  that  the  defendants  made  said 
default.  The  defendant  Patterson  did  not  in  any  manner  deny  this. 
Upon  this  point  he  simply  alleged  in  his  answer  that  there  was  no 
record  of  the  def aalt  or  forfeiture.     Such  an  answer  states  no  defense. 

It  is  not  material,  in  a  suit  upon  a  forfeited  reoognizanee,  that 
*110     it  be  shown  that  the  default  or  ^forfeiture  was  ever  in  fact 

entered  of  record.  Grim.  Code,  §154;  Ingram  y.  State,  10 
Kan.  *630.  The  only  material  question  in  such  a  case  is  whether  a 
default  was  actually  made  or  not.  Of  course,  a  record  of  every  default 
should  be  made.  Grim.  Gode,  §  152.  But  so,  also,  should  a  reoord 
of  every  compliance  with  the  recognizance  be  made,  (Grim.  Gode, 
§  138 ;)  but  still  the  mere  failure  on  the  part  of  the  clerk  to  make  suoh 
record  would  hardly  interfere  with  the  substantial  rights  of  any  party. 
The  defendant  Barkley  was  in  default  in  this  case  for  want  of  an 
answer  to  the  plaintiff's  petition.  He  therefore  *' asked  and  obtained 
leave  of  the  court  to  file  a  similar  answer  to  that  filed  for  the  defendant 
Patterson,  and  the  same  is  [was]  filed  accordingly.  *'  The  remarks 
already  made  with  reference  to  the  answer  of  Patterson  will  equally 
apply  to  this  answer  of  Barkley,  for  the  two  answers  are  precisely 
alike.  But  afterwards  Barkley  filed  another  answer.  He  filed  his 
second  answer  without  any  leave  of  the  court  or  consent  of  the  plain- 
tiff. It  contained  a  general  denial  of  all  the  allegations  of  the  plain- 
tiff's petition.  Whether  the  court  below  took  any  notice  of  this 
second  answer  or  not  we  cantiot  tell.     Probably  the  court  did  not. 

But  there  is  still  another  obstacle  in  the  way  of  the  plaintiff  in 
error,  which  obstacle  will  not  only  reach  to  the  question  now  under 
consideration,  but  will  also  reach  to  every  question  which  we  may 
hereafter  discuss  in  this  case.  It  is  not  shown  in  any  proper  way 
that  all  the  evidence  that  was  submitted  to  the  court  below  has  been 
brought  to  this  court.  The  record  brought  to  this  court  is  a  tran- 
script of  the  record  of  the  proceedings  of  the  court  below ;  it  is  not 
a  *'case  made"  for  the  supreme  court,  nor  a  copy  of  any  such  "'case 
made;"  and  hence  we  can  consider  nothing  therein  contained  except 
what  property  belonged  to  or  was  made  a  part  of  the  record  of  the 
proceedings  of  the  court  below.  Now^  there  is  nothing  in  the  record 
of  the  proceedings  of  the  court  below  that  shows  that  all  the  evidence 

has  been  preserved,  or  brought  to  this  court.  In  the  record 
*111    ^brought  to  this  court,  with  the  other  papers  attached  to  the 

petition  in  error,  we  have  the  following :  Firsts  the  proceedings 
which  go  into  the  record  without  any  special  order  of  the  court ;  second 
a  bill  of  exceptions  ordered  to  be  made  a  part  of  the  reoord,  and 
signed  by  the  judge  who  tried  the  cause;  third,  then  comes  a  certifi- 
cate of  the  judge  who  tried  the  cause,  who  was  merdy  a  judge  pro 
tem.f  not  embodied  in  a  bill  of  exceptions,  not  ordered  to  be  made  a 
part  of  the  record,  not  a  journal  entry,  not  any  prooeeding  of  the 
courty  as  a  court,  which  certifies  ''that  said  bill  of  exceptions  contains 
and  refers  to  all  the  evidence  offered  on  the  trial  of  said  action;' 
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fourth^  then  oomea  the  asusl  certificate  of  the  clerk  appended  to  each 
records.  Such  a  certificate  as  the  one  signed  by  the  judge  is  unknown 
to  any  practice  of  the  law  that  we  are  acquainted  with,  (Bartlett  v. 
Feeney,  11  Kan.  *5d4;)  and  there  is  nothing  except  said  certificate 
that  pretends  to  show  how  much  of  the  evidence  was  brought  to  this 
court.  Now,  for  the  purpose  of  promoting  justice,  all  courts  are  gen- 
erally very  liberal  in  construing  irregular  modes  of  getting  oases  into 
court,  or  irregular  modes  of  presenting  questions  for  the  consideration 
of  the  court.  But  we  are  not  aware  that  any  court  has  ever  fMt  itself 
bound  to  resort  to  far-fetcbed  presumptions  for  the  purpose  of  defeat- 
ing justice.  Therefore,  where  parties  are  attempting  to  defeat  justice 
by  mere  technicalities,  they  ought  to  be  careful  to  have  the  record  of 
the  proceedings  made  so  technically  exact  that  everything  favorable 
to  themselves  should  be  affirmatively  shown. 

The  special  findings  of  the  court  we  think  are  sufficient.  It  is 
true,  the  court  might  have  entered  into  greater,  detail  in  stating  the 
facts  foand  if  it  had  choosen  to  do  so;  but  as  the  plaintiffs  in  error 
did  not  point  out  any  specific  matters  upon  which  they  desired  further 
or  more  definite  findings  to  be  made,  and  did  not  express  any  desire 
that  the  court  should  go  into  any  greater  detail  in  its  findings,  we 
think  the  findings  as  they  were  made  are  sufficient.  Besides, 
*112*  as  we  have  before  said,  it  is  probable  that  judgment  ^should 
have  been  rendered  for  the  plaintiff  on  the  pleadings;  but,  as 
the  pleadings  of  both  the  plaintiff  and  the  defendants  were  defective, 
we  do  not  now  wish  to  decide  that  question.  The  evidence  was  amply 
sufficient  to  sustain  the  findings  and  judgment  of  the  court  below. 
The  recitals  of  the  recognizance,  which  were  admissions  on  the  part 
of  the  defendants,  were  of  themselves  sufficient  evidence  prima  facie 
to  show  that  Barkley  was  in  legal  custody  when  the  recognizance  was 
entered  into. 

The  judgment  of  the  court  below  is  affirmed. 

(All  the  justices  concurring.) 


JosBPH  MoGbum  and  others  v.  Amanda  Corbt,  Ex*z,  etc. 

July  Term,  1875. 

1.  New  Trial:  Conflioting   Evidence:   Beview  in  Supreme  Court. 

Where  the  district  court  has  set  aside  the  verdict  of  a  Jury,  and  granted 
a  new  trial,  on  the  ground  that  the  verdict  is  against  the  evidence,  and 
there  appears  to  have  been  conflicting  testimony  upon  all  the  essential 
fiicts,  this  court  win  not  reverse  the  ruling  of  the  district  coUrt,  and 
order  judgment  on  the  verdict.  [Day  v.  Harris,  28  Kan.  217;  Brown 
V.  Atchison,  T.  A;  S.  F.  R.  Co.,  29  Kan.  189.] 
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2.  ■;  Bfibot  of  Order.    Where,  in  addition  to  the  general  verdict, 

answers  are  returned  by  Mie  jury  to  particular  questions,  a  motion  to  set 
aaide  the  verdict  and  grant  a  new  trial,  if  sustained,  sweeps  away  both 
verdict  and  answers,  and  leaves  the  case  as  though  no  trial  had  been  had. 

Error  from  Doniphan  district  court. 

Action  by  Amanda  Gorby,  as  executrix,  etc.,  plaintiff,  against  Mo- 
Grtim  and  ihree  others,  defendants.  This  action  was  once  before  in 
this  court,  and  is  reported  in  11  Kan.  *464.  A  new  trial  of  the  ease 
was  had  in  the  district  court  at  the  March  term,  1874.  On  the  trial, 
findings  of  fact  were  submitted  to  the  jury,  and  a  general  ver- 
*113  diet  for  the  defendants  returned.  *A  motion  was  made  by  the 
plaintiffs  to  set  aside  the  verdict^  and  was  sustained,  and  a  new 
trial  ordered.  From  this  order  of  the  district  court  the  defendants 
appeal. 

The  action  was  brought  \o  foreclose  notes  and  mortgage  executed 
by  Willis  J.  Vancuren  and  Henrietta  Yancuren  to  H.  W.  Boone. 
They  were  made  payable  to  order,  and  were  not  indorsed.  The  peti- 
tion alleged  "that  on  the  twenty-sixth  of  November,  1865,  said  Boone 
sold,  transfen'ed,  and  delivered  said  notes,*'  etc.  Yancuren  and  wife 
answered,  admitting  the  execution  of  the  notes  and  mortgage,  but  de- 
nied all  other  allegations  of  the  pertition.  They  further  answered  that 
in  April,  1869,  at  a  term  of  the  district  court  for  Doniphan  county, 
Willis  J.  Vancuren  confessed  a  judgment  on  said  notes  and  mort- 
gage'in  favor  of  H.  W.  Boone;  that,  at  the  time  of  the  confession  of 
said  judgment,  said  Yancuren  had  no  notice  of  any  transfer  of  said 
notes  to  said  John  Gorby,  plaintiff's  testator;  that  afterwards  said 
MoCrum  became  the  assignee  of  said  judgment;  and  that  before  the 
commencement  of  this  action  he  paid  large  sums  of  money  on  said 
judgment,  and  without  any  knowledge  of  any  claim  of  Gorby;  and 
averring  that,  at  the  time  of  such  payment,  said  Gorby  was  not  the 
owner  and  holder  of  said  notes.  Boone  answered  by  a  general  denial. 
McGrum  answered,  by  general  denial,  that  the  notes  sued  upon  were, 
in  February,  1869,  deposited  with  John  Gorby,  who  was  a  banker  at 
St.  Joseph,  Missouri,  for  safe-keeping;  and  setting  up  the  judgment 
recovered  by  Boone  on  the  notes,  and  the  transfer  of  the  judgment 
to  him,  and  praying  a  foreclosure  of  the  mortgage  as  against  Henri- 
etta Vancuren.  Replies  to  these  several  answers  by  denial  were  filed. 
[Before  the  commencement  of  this  suit  an  action  had  been  com- 
menced  by  Vancuren  and  wife  against  McGrum  and  others,  by  injunc- 
tion, to  restrain  the  collection  of  his  judgment,  which  action  was  con- 
solidated with  this.  At  the  March  term,  1874,  the  order  consolidat- 
ing said  action  with  this  was  set  aside,  and  that  action  dismissed.] 
On  the  trial,  one  Gulligan,  for  plaintiff,  testified  that  in  1866 
*114  these  notes  were  deposited  with  John  Corby  as  collat*eral  se- 
curity for  money  loaned  by  Gorby  to  Boone,  and  for  advances 
of  money  that  Gorby  should  make  to  Boone  from  time  to  time;  that. 
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about  a  year  after,  Boone  deposited  with  Corby  notes  of  one  Bobbins 
for  a  like  purpose ;  that  Boone  has  not  yet  paid  all  the. indebtedness 
for  which  these  notes  were  pledged;  that  on  November  38,  1868, 
Boone  executed  for  his  indebtedness  to  Corby  a  note  of  $2,437.56, 
which  is  now  due,  except  the  sum  of  $256  paid  by  Bobbins  on  one  of 
his  notes  in  Corby's  hands,  and  that  Boone  also  executed  a  mortgage 
on  property  in  St.  Joseph  to  secure  this  note ;  that  the  property  in  St. 
Joseph  was  worth  about  $2,500.;  that  the  property  in  St.  Joseph  was 
incumbered  by  deeds  of  trust  to  Boylan,  to  O'Keefe,  and  Devors;  that 
in  1869  the  property  in  St.  Joseph  was  advertised  for  sale  under  the 
Boylan  deed  of  trust;  that  Corby  purchased  said  Boylan,  Devors,  and 
O'Keefe  notes,  stopped  the  sale,  and  immediately  sold  it  under  his 
deed  of  trust,  subject  to  the  other  deeds  of  trust,  and  Corby  became 
the  purchaser.  The  testinaony  of  the  defendants  showed  the  judg- 
ment recovered  on  these  notes.  The  testimony  of  McCrum,  the  pur- 
chase of  the  judgment  without  notice  of  any  claim  of  Corby ;  that, 
after  such  transfer,  Yancuren  paid  on  said  judgment  $273.47.  Willis 
J.  Yancuren  testified  that  he  had  no  knowledge  or  notice,  at  the  time 
the  judgment  was  confessed,  that  the  notes  were  owned  or  controlled 
or  in  the  possession  of  Corby.  Boone  testified  that  these  notes  were 
deposited  with  Corby  as  security  for  the  delivery  to  Corby  of  St.  Jo- 
seph city  bonds,  upon  which  advances  of  money  were  being  made  by 
Corby  to  him ;  that  the  agreement  was  that  the  notes  were  to  be  re- 
turned to  him  when  the  bonds  should  be  delivered;  that  the  bonds 
were  delivered.  Boone  also  testified  that  when  the  note  of  $2»437.56 
was  executed,  and  a  mortgage  to  secure  it,  it  was  the  understanding 
and  agreement  between  him  and  Corby  that  Corby  had  no  lien  on 
the  Yancuren  note  or  the  Bobbins  notes.  Boone  testifies  that  a  set- 
tlement was  had  with  Culligan,  Corby's  clerk,  in  February,  18G9,  and 
the  St.  Joseph  city  bonds  were  then  all  delivered;  that  the 
*115  package  'containing  the  notes  was  handed  him  by  Culligan, 
and  they  were  returned,  to  be  kept  at  the  bank  for  him.  Two 
witnesses  testify  to  the  same  fact.  The  jury,  in  their  findings  of  fact, 
found  that  Yanour^i,  at  the  time  of  the  confession  of  judgment,  had 
no  notice  of  any  claim  of  Corby  to  the  notes ;  that  McCrum,  at  the 
time  he  purchased  the  judgment,  had  no  notice  of  any  claim  of  Corby 
to  the  notes ;  that  at  the  time  of  the  execution  of  the  $2,487.56  note, 
and  the  mortgage  to  secure  it,  the  Yancuren  notes  were  released. 
They  found  that  the  $2,437.56  note  was  executed  in  Missouri,  and 
upon  usurious  interest. 

Albert  Perry  and  B.  O'DriecoU,  for  plaintiffs  in  error. 

The  court  set  aside  the  verdict  and  granted  a  new  trial  on  the  ground 
that  it  believed  Culligan  rather  than  Boone.  It  bad  no  legal  authority 
to  grant  a  new  trial  in  the  case,  and  the  order  is  reviewable.  Com. 
V.  Manson,  8  Ashm.  31 :  State  Bank  v.  Hunter,  1  Dev.  107;  Bobb  v. 
Lambdin,  7  Mo.  601;  White  v.  Trinity  Church,  5  Conn.  187;  Norwich 
&  W.  B.  Go.  ▼.  Cahill,  18  Conn.  484 ;  4  Gilmore,  1 1 ;  Houghton  v.  Slack, 
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10  Vt.  520.     A  discretion  of  a  court  is  a  sound  legal  discretion.    Beal^ 
V.  McAlister,  8  Wend.  114. 

A  court  can  set  aside  a  verdict  and  grant  a  new  trial  because  tho 
verdict  is  against  the  evidence,  or  tbe  weight  of  evidence.  But  when, 
upon  a  question  which  is  decisive  against  either  party,  there  is  evi* 
dence  on  one  side  to  support  a  verdict,  and  none  on  the  other  side, 
and  a  verdict  is  returned  for  the  party  who  has  offered  evidence,  it  is 
error  to  set  aside  the  verdict.  3  Grah.  &  W.  New  Trials,  1284, 1312; 
Rathbone  V.  Stanton,  6  Barb.  141;  Noyes  v.  Hewitt,  18  Wend.  141; 
Hope  V.  Deaderick,  8  Humph.  1 ;  Sweany  v.  Bledsoe,  Id.  f»12;  Elswick 
V.  Newsom*s  Adm'r,  9  Dana,  260;  Grimke  v.  Houseman,  1  McMuL 
131;  Hall  v.  Page,  4  Ga.  428;  Williams  v.  Brasfield,  9  Yerg.  270; 
Kincaid  v.  Turner,  2  Gilman,  618;  Pell  v.  Grigg,  4  Cow.  426.  The 
jury  found  that  at  the  time  of  the  execution  of  the  note  of  $2,437.50, 
and  mortgage  to  secure  it,  (which  note  embraced  all  the  indebtedness 
of  Boone  to  Corby,)  it  was  the  intention  to  release  the  notes  Corby  had 
of  Boone  in  his  hands.  Boone  swears  that  such  was  the  agreement 
between  him  and  Corby.  CuUigan  does  not  deny  it.  Boone  testifies 
that  Cnlligan's  ground  for  refusal  to  give  up  the  notes  in  March, 
^116  1869,  was  that  there  was  *more  due  on  the  Boylan  note  than 
Boone  had  represented ;  and  Culligan  in  his  testimony  does  not 
deny  this.  This  one  fact  found  against  the  plaintiff  is  decisive  of  the 
case  against  her.     And  in  other  respects  Boone  is  corroborated. 

Brewer,  J.  The  only  error  complained  of  in  this  case  is  the 
granting  of  a  new  trial.  This,  under  our  statute,  is  doubtless  an 
order  which  is  reviewable ;  but,  as  was  said  in  the  case  of  Field  v. 
Kinnear,  5  Ran.  *238,  "this  court  will  require  a  much  stronger  and 
clearer  showing  of  legal  error,  or  abuse  of  judicial  discretion,  be- 
fore it  will  interfere  when  the  new  trial  has  been  granted  than  where 
it  has  been  refused,  for  the  very  obvious  reason  that  where  a  new 
trial  has  been  granted  an  opportunity  is  afforded  for  another  full  and 
fair  trial  upon  the  merits  of  the  case;  but  where  it  has  been  refused 
it  operates  as  a  final  adjudication  between  the  parties."  Here  the 
new  trial  was  granted  because,  in  the  judgment  of  the  district  court, 
the  verdict  was  against  the  evidence.  That  there  was  a  contradiction 
in  the  testimony  is  conceded.  Indeed,  it  is  stated  in  the  record  that 
the  court  sustained  the  motion  for  a  new  trial  upon  the  ground  that 
it  "believed  the  testimony  of  Culligan  rather  than  that  of  Boone." 
Now,  it  is  peculiarly  the  province  of  the  trial  court  to  see  that  the 
jury  have  not  erred  in  weighing  the  testimony.  Not  unfrequently 
jurors,  little  used  to  the  sifting  and  weighing  of  evidence,  are  misled, 
and  give  undue  importance  to  some  of  the  testimony,  or  undue  cre- 
dence to  some  of  the  witnesses.  It  is  essential  to  the  due  administra* 
tion  of  justice  that  there  be  some  tribunal  to  correct  these  errors,  and 
none  so  competent  or  fitting  as  the  court  who,  with  them,  has  listened 
to  all  the  evidence,  seen  all  the  witnesses,  noticed  all  the  indications 
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in  each  witness  of  truthfulness  or  falsehood.  In  the  very  nature  of 
things,  an  appellate  court,  which  sees  only  so  much  of  the  case  as 
can  be  reduced  to  writing,  is  wholly  inadequate  to  such  a  duty.  Hence 
great  reliance  is  placed  upon  the  judgment  of  the  trial  court. 
^117  When  it  approves  the  finding  of  *the  jury,  and  decides  that 
there  was  evidence  sufficient  to  sustain  it,  very  rarely  is  that 
decision  disturbed.  The  records  of  this  court  abundantly  show  that 
npon  any  question  of  fact  that  is  almost  invariably  the  end  of  con- 
troversy. It  is  nseless  to  cite  cases.  On  the  other  hand,  when  the 
trial  court  fails  to  approve  the  findings  of  the  jury,  this  court  must, 
for  the  same  reasons,  accept  that  as  the  legal  and  proper  conclusion. 
The  number  of  witnesses  does  not  always  decide  the  weight  of  evi- 
dence ;  and  though  Boone's  testimony  may,  as  counsel  state,  have  been 
supported  by  other  witnesses,  yet  GuUigan's  solitary  testimony  may 
properly  have  outweighed  all  on  the  other  side.  The  district  court 
BO  thought,  and  we  cannot  say  there  was  any  error  in  so  holding. 

Again,  counsel  for  plaintiff  in  error  contend  there  was  error  in  the 
ruling  of  the  district  court  because  the  motion  for  a  new  trial  was  not 
broad  enough.  The  jury  returned  a  general  verdict,  and  with  it  an- 
swers to  some  questions  of  fact  which  had  been  duly  submitted  to 
them.  The  motion  was  "to  set  aside  the  verdict,  and  grant  a  new 
trial.*"  Nothing  was  said  in  the  motion  about  the  answers  returned 
by  the  jury.  Counsel  claim  that,  as  no  motion  was  made  to  set  them 
aside,  they  still  stand,  and  must  control  any  subsequent  verdict,  and 
therefore  a  new  trial  is  unnecessary  and  improper.  We  do  not  so 
understand  the  law.  When  the  verdict  was  set  aside  and  a  new  trial 
granted,  everything  appertaining  to  the  verdict  fell ;  and  the  case 
stands  for  trial  as  though  no  trial  had  ever  been  had.  We  see  no 
fact  established  by  undisputed  testimony  conclusive  against  the  claim 
of  the  plaintiff. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurriug.) 


*118  *Oboros  H.  Winsor  v.  Gborgb  W.  GoDniRn  and  anothei. 

July  Term,  1876. 

Judgment:  Proceedings  to  Set  Aside:  Unavoidable  Casualty  and 
Misfortune.  Where  the  vacation  of  a  Judgment  is  sought  on  the  ground 
that,  through  unavoidable  casualty  and  misfortune,  the  defendant  in  the 
Judgment  was  prevented  from  making  his  defense;  and  where  the  facts 
axe  that  defendant  left  Sumner  county,  the  county  of  his  residence,  to 
go  to  Miami  county^  to  be  absent  ten  or  twelve  days,  leaving  at  home 
his  wife  and  eight  children,  (the  oldest  son  twenty-one  years  old,)  was 
detained  on  the  way  by  sickness  for  a  week,  and  did  not  return  for  a 
V.  16k. — 7 
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month,  and  during  his  alMenoe  suit  was  commenced  hefore  a  justice, 
service  made  at  his  usual  place  of  residence,  judgment  taken,  bat  not 
taken  until  the  fifteenth  day  of  his  absence,  and  the  time  to  appeal  past; 
and  where  it  does  not  appear  that  any  effoit  was  made  by  his  family  to 
postpone  or  defend  the  suit,  or  take  an  appeal,  or  communicate  to  de- 
fendant the  fact  of  the  suit,  nor  for  what  purpose  his  trip  was  taken, 
whether  business  or  pleasure,  nor  why  he  was  detained  so  much  longer 
than  he  intended,  other  than  by  the  week's  sickness:  heldf  that  there  was 
no  unavoidable  casualty  or  misfortune  preventing  the  defendant  from 
making  his  defense.^ 

Error  from  Harvey  district  court. 

Action  commenced  by  Winaor  as  plaintiflf,  against  George  W.  God- 
dard  and  Byron  8.  Goddard  as  defendants,  in  the  district  court  of 
Sumner  county,  to  set  aside  a  certain  judgment.  The  venue  was 
changed  to  Harvey  county,  where  the  action  was  tried  at-  the  April 
term,  1874. 

Hackney  &  McDonald,  for  plaintiflE. 

Pendery  dt  Goddard,  for  defendants. 

Breweb,  J.  In  the  winter  of  1871-72  the  defendants  in  error  ob- 
tained judgment  against  the  plaintiflf  in  error  before  one  Frank  Wise, 
a  justice  of  the  peace  of  Samner  county.  Winsor  was  absent  from 
the  county  at  the  time  of  the  commencement  of  the  action, 
*119  and  of  the  judgment,  and  for  more  *than  ten  days  thereafter. 
Service  was  made  at  his  usual  place  of  residence.  Upon  his 
return  he  took  the  judgment  up  on  petition  in  error,  it  being  too  late 
for  an  appeal.  Both  the  district  and  this  court  affirmed  the  judg- 
ment, there  appearing  no  error  in  the  record.  Winsor  v.  Goddard, 
10  Kan.  *625.  Thereupon  he  commenced  this  action,  seeking  to  have 
the  judgment  vacated  on  the  ground  that  it  was  obtained  by  fraud  on 
the  part  of  the  Goddards,  and  through  unavoidable  casualty  and  mis- 
fortune on  his  part.  The  district  court,  before  whom  the  case  was 
tried,  found  that  there  was  no  fraud  on  the  part  of  the  Goddards,  and 
no  unavoidable  casualty  on  his  part.    He  now  alleges  error. 

As  to  the  charge  of  fraud,  there  is  a  manifest  want  of  harmony  be- 
tween the  testimony  on  the  two  sides.  The  contradiction  is  so  strong 
and  decided  as  scarcely  to  be  explainable  upon  any  theory  of  the  im- 
perfections of  memory.  It  is  more  than  probable  that  one  side  or 
the  other  has  willfully  trespassed  on  the  truth.  The  district  court, 
with  that  contradiction  before  it,  found  that  the  charge  of  fraud  was 
not  made  out.  We  cannot,  under  well-settled  rules,  reversA  that  find- 
ing.    It  is  supported  by  clear  and  positive  testimony. 

The  district  court  found  that  there  was  no  unavoidable  casualty  or 
misfortune  by  which  Winsor  was  prevented  from  defending  before  the 
justice.  It  appeared  that  Winsor  left  home  on  the  twentieth  of  De- 
cember to  go  to  Miami  county,  and  did  not  return  until  the  twenty- 

^See  Mehnert  v.  Thieme,  post,  *d68;  H311  v.  Williams,  6  Kan.  17,  and  note. 
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first  of  January.  He  was  detained  a  week  at  Leroy,  by  sickness. 
This  was  as  he  was  going  from  his  home  to  Miami  county.  He 
claimp  to  have  told  one  of  the  Goddards,  before  he  left,  that  he  in- 
tended to  go  and  be  absent  ten  or  twelve  days.  On  the  twenty-third 
of  December  suit  was  commenced  before  the  justice.  The  return- 
day  was  the  27th.  On  that  day  the  plaintiffs  appeared,  but,  the  de- 
fendant not  appearing,  the  justice  of  his  own  motion  continued  the 
case  to  the  fourth  of  January.  Then,  the  defendant  still  failing  to 
appear,  the  judgment  was  taken.  Winsor  left  his  family  at  home. 
His  family  consisted  of  a  wife  and  eight  children;  the  oldest 
*120  son  being  then  twenty-one  years  of  age.  It  does  *not  appear 
that  any  effort  was  made  by  any  of  them  either  to  postpone  or 
defend  the  action,  to  take  an  appeal,  or  communicate  to  Winsor  news 
of  what  was  taking  place.  No  other  explanation  is  given  of  Winsor's 
absence  than  the  week's  detention  by  sickness.  He  says  he  was 
"otherwise  detained;"  but  whether  by  business,  pleasure,  or  the  dif- 
ficulties of  travel,  we  are  not  informed.  Indeed,  for  aught  that  ap- 
pears, the  whole  trip  of  Winsor  may  have  been  merely  for  pleasure. 
Under  those  circumstances,  we  cannot  say  that  there  was  any  error 
in  the  finding  of  the  district  court  that  there  was  no  unavoidable  cas- 
ualty or  misfortune  which  prevented  him  from  defending. 

As  to  the  question  whether  the  justice  could  enter  a  judgment  "by 
default"  upon  the  bill  of  particulars,  it  appears  upon  the  face  of  the 
record,  and  should  have  been  raised  on  the  proceedings  in  error.  It 
is  not  now  a  proper  matter  for  consideration.  We  do  not,  however, 
mean  to  be  understood  as  holding  that  the  record  carries  with  it  nec- 
essarily the  idea  of  a  judgment  rendered  without  any  testimony,  but 
simply  that  whatever  of  question  there  may  be  should  then  have  been 
raised.     The  judgment  must  therefore  be  affirmed. 

The  case  of  Winsor  v.  Cole  is  similar,  and  the  same  order  will  tbere 
be  entered. 

(All  the  justices  concurring.) 


A.  Jabdiokb  V*  0.  G.  SoaAinroBD. 

July  Term,  1875. 

Instraotions  Inapplicable.  There  is  no  error  in  refusing  an  instruction 
which,  however  good  in  the  abstract,  is  inapplicable  to  the  facts  in  the 
case  on  trial,  as  testified  to  by  either  party.  [Grant  v.  Pendery,  paat^ 
♦243.] 

Error  from  Washington  district  court.   . 

Sorafiford  obtained  a  judgment  against  Jaedioke,  at  the  August 
*121    term*  1874,  of  the  district  court,  for  $200  damages,  *for  breach 
of  contract  for  the  sale  and  delivery  of  com. 
T.  J.  Hume$  and  J.  W.  Rector^  for  plaintiff  in  error. 
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S.  Conw€U  and  W.  C,  Webb,  for  defendant  in  error. 

BBEWBB9  J«  This  was  an  action  to  recover  damages  for  the  breach 
of  a  contract  to  deliver  com.  Two  questions  are  presented  by  coun- 
sel ior  plaintiff  in  error  in  their  brief :  First,  it  is  claimed  that  the 
court. erred  in  ruling  out  a  deposition;  and,  second,  that  it  improp- 
er!; refused  an  instruction. 

The  undisputed  facts  are  that  on  the  twenty-sixth  of  Deceniber, 
1873,  the  parties  made  a  contract  by  which  plaintiff  in  error  (de- 
fendant below)  agreed  to  deliver  2,000  bushels  of  corn  on  the  cars  at 
Hanover,  within  thirty  days,  at  thirty  cents  a  bushel.  Before  the 
thirty  days  were  passed  corn  was  worth  forty  cents,  and  no  corn  was 
delivered.  At  the  time  of  the  making  of  the  contract  Scrafford  gave 
Jaedicke  a  check  for  fifty  dollars  on  the  banking-house  of  Lappin  & 
Scrafford,  and  Jaedicke  signed  what  was  both  a  receipt  and  also  a 
memorandum  of  contract.  By  the  terms  of  this  memorandum  two 
hundred  dollars  more  was  to  be  paid  on  the  delivery  of  1,000  bushels, 
and  the  balance  on  the  delivery  of  the  other  thousand.  Scrafford  tes- 
tified that  the  further  agreement  was  that  Jaedicke,  when  he  was 
ready  to  deliver  the  com,  should  call  upon  the  station  agent  at  Han- 
over for  the  oars,  who,  by  previous  arrangement,  was  to  furnish  the 
cars  whenever  notified.  Jaedicke,  on  the  other  hand,  testified  that 
Scrafford  was  to  procure  the  cars,  and  notify  him  when  they  were  at 
Hanover  ready  for  the  corn.  Jaedicke  never  called  on  the  agent  for 
the  cars,  and  never  bought  the  com.  Upon  this  disputed  testimony 
the  court  charged  the  jury  very  fairly  and  dearly.  No  oh- 
*122  jection  is  made  to  the  charge  in  this  respect ;  indeed  *none 
could  be. 

On  the  twenty-sixth  of  January,  1874,  Scrafford  wrote  this  letter 
to  Jaedicke : 

"Dear  Sir:  When  you  are  ready  to  deliver  the  com,  call  on  the 
stati6n  agent  at  Hanover  for  the  cars.  G.  G.  Sobaffobd." 

This  letter  was  received  on  the  day  it  was  sent.  On  the  twelfth 
of  February,  Jaedicke  wrote  this  reply : 

"Inclosed  please  find  your  draft  of  fifty  dollars.  In  reply  I  will 
state  that  I  must  have  cash  money  here  to  do  business  with.  There- 
fore I  send  the  draft  back.  If  you  will  send  the  money  for  the  draft, 
the  2,000  bushels  of  com  are  engaged  and  bargained  for,  but  I  can- 
not buy  them  without  the  cash  money,  and  I  am  not  able  at  present 
to  go  ahead,  as  I  have  stated." 

This  letter  was  directed,  with  the  draft  Or  check  previously  given 
by  Scrafford  inclosed,  to  "Lappin  &  Scrafford,"  but  was  not  taken  by 
them  out  of  the  post-office,  and  subsequently  returned  to  Jaedicke. 
This  last  letter,  and  a  deposition  of  the  postmaster  at  Seneca  as  to 
the  receipt  and  return  of  the  letter,  and  what  was  said  by  Scrafford 
in  reference  to  the  refusal  to  take  the  letter  out  of  the  office,  were  of- 
fered in  evidence,  and  ruled  out  as  irrelevant.    The  language  of  the 
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deposition  is,  '\I  oan't  now  give  the  reason  assigned  by  him^  bat  it 
was  something  about  an  anticipated  lawsuit  about  a  com  contract 
with  the  sender  of  the  letter.*'  This  ruling  is  one  of  the  alleged  er- 
rors. We  fail  to  see  any  error  in  it.  Counsel  for  plaintilBf  in  error 
contend  that  the  letter  of  Scraiford  was  a  waiver  of  the  thirty-days 
clause  in  the  contract,  and  an  offer  to  extend  indefinitely  the  time 
for  the  delivery  of  the  corn,  and  that  the  letter  of  Jaedicke  was  an 
accepfance  of  this  offer,  and  that,  therefore,  before  any  action  would 
accrue  to  Scrafford,  he  must  prove  a  tender  of  the  money  and  de- 
mand of  the  com.  We  do  not  think  either  letter  justifies  fully  the 
construction  placed  upon  it.  While  from  Scrafford's  letter  a  willing- 
ness might  be  implied  to  receive  the  corn,  though  the  thirty  days 
had  elapsed,  and  he  testified  that  he  would  have  been  willing, 
*123  we  do  not  understand  it  as  convey^ing  any  proposition  for  a 
change  of  the  contract.  It  was  properly  admitted  by  the 
court,  as  tending  to  throw  light  upon  the  disputed  terms  of  the  orig- 
inal contract,  but  beyond  that  we  think  it  has  no  force.  Neither  the 
letter  of  Jaedicke,  nor  the  deposition  of  the  postmaster,  throws  any 
light  upon  the  terms  of  the  contract,  or  affects  in  any  way  the  right 
of  recovery,  or  the  measure  of  damages.  So  far  as  the  testimony  of 
the  postmaster  in  any  respect  conflicts  with  that  of  Scrafford,  it  was 
upon  a  purely  collateral  matter. 

The  instruction  refused  was  "that  if,  by  the  terms  of  the  contract, 
the  defendant  was  to  deliver  to  the  plaintiff  certain  corn  within  thirty 
days  from  the  making  of  said  contract,  ^nd  that  plaintiff  was  to  pay 
for  said  com  at  the  time  of  said  delivery,  then,  before  plaintiff  can 
recover,  he  must  show  that  at  the  expiration  of  said  thirty  days  he 
made  demand  of  defendant  for  said  corn,  lEtnd  paid  defendant,  or  tend- 
ered him  payment,  therefor."  It  was  sufficient  reason  for  refusing 
this  instruction  that  it  was  inapplicable  to  the  contract  as  testified 
to  by  either  party,  and  omitted  matters  which  in  either  case  were 
vital  to  the  question  of  the  right  to  recover. 

There  being  no  other  error  complained  ot,  the  judgment  must  be 
affirmed. 

(All  the  justices  concurring.) 


Statb  07  Kansas  v.  Sidnbt  A.  Breebb. 

July  Term,  1875. 

1.  Mandamus  to  Compel  Performance  of  Official  Duties:  Application 
for,  where  Made.  An  application  to  compel  the  performauce,  by  an 
officer  of  the  district  court,  of  a  duty  devolving  upon  him  by  virtue  of 
such  office,  should  ordinai-ily  be  made,  in  the  first  instance,  to  that  court^ 

> Discretion  of  court,  State  v.  Anderson  Co.,  28  Kan.  70;  Evans  v.  Thomas,  83 
Kan.  476;  S.  0.  4  Pac.  Rep.  888.  When  mandamus  will  or  will  not  lie,  see  notes 
to  Hnssey  v.  Hamilton.  6  Kan.  278;  State  ▼.  Stock  well,  7  Kan.  64. 
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2.  — 7—-;  Power  of  Supreme  Court.  While  the  power  of  this  court  is 
unquestioned,  it  will  generally  refuse  an  application  without  a  showing 
of  satisfactory  reasons  for  not  first  applying  to  that  court. 

*124     'Original  motion  for  mandamus. 

The  county  attorney  of  Chase  county,  as  relator,  filed  in  this 
court  a  petition  and  motion  for  a  mandamus  to  compel  Breese,  as 
clerk  of  the  Chase  district  court,  to  issue  a  warrant  in  a  criminal  ac- 
tion. The  petition  shows  that  one  J.  W.  Ferry  was,  on  the  twenti- 
eth of  February^  1875,  arrested  and  brought  before  a  justice  of  the 
peace  of  Chase  county  on  a  charge  of  assault  with  intent  to  kill  one 
Daniel  Wood;  that  a  preliminary  examination  was  held  by  the  jus- 
tice, which  resulted  in  binding  Ferry  over  to  appear  at  the  next  term 
of  the  district  court,  and  that  in  default  of  giving  the  required  bail 
he  was  committed  to  the  county  jail ;  that  on  the  same  day  he  ap- 
plied to  the  probate  judge  of  Chase  county  for  a  writ  of  habeas  cor- 
pus, on  the  ground  that  he  never  committed  the  offense  charged,  and 
for  which  he  was  held,  and  that  there  was  an  entire  absence  of  prob- 
able cause  that  he  committed  such  offense ;  that  the  writ  of  habeas 
corpus  was  granted;  that  on  the  fifth  of  March  the  county  attorney 
filed  an  information  in  the  office  of  the  clerk  of  said' district  court 
against  said  Ferry,  charging  him  with  the  same  offense  for  which  he 
was  bound  over  by  the  justice;  that  on  the  sixth  of  February,  Ferry 
had  a  bearing  on  his  writ  of  habeas  corpus  before  the  probate  judge; 
that  the  probate  judge,  upon  such  hearing,  discharged  him ;  that  the 
county  attorney  then  ordered  the  defendant  Breese,  as  clerk  of  the 
district  court,  to  issue  a  warrant  on  the  information  filed;  that  the 
clerk  refused  to  issue  the  warrant.  Upon  these  facts  the  county  at- 
torney asks  this  court  to  issue  a  writ  of  mandamus  to  compel  the 
clerk  to  issue  the  warrant.  The  defendant  Breese  appeared,  and 
admitted  that  the  facts  stated  in  the  petition  are  substantially  true, 
but  objects  to  the  issuing  a  writ  of  mandamus  thereon  upon  the 
ground  that  said  petition  does  not  state  facts  sufficient  to  entitle  the 
plaintiff  therein  to  a  writ  of  mandamus. 

8.  N.  Wood,  Co.  Atty.,  in  support  of  the  motion. 

Ruggles  dt  Sterry,  for  defendant,  contra. 

• 

*125  *Bbewbr,  J.  This  is  an  application  for  a  mandamus  to  com- 
pel the  defendant,  the  clerk  of  the  district  court  of  Chase  county, 
to  issue  certain  process.  It  is  addressed,  in  the  first  instance,  to  tins 
eourt,  and  no  reason  is  given  why  the  application  was  not  made  to 
the  district  court.  The  defendant  is  an  officer  of  the  district  court. 
The  duty  which  he  is  charged  with  neglecting  is  one  devolving  upon 
him  as  such  officer.  It  seems  to  ua  there  are  many  reasons  why  an 
application  to  compel  him  to  discharge  any  of  those  duties  should 
be  addressed  in  the  first  instance  to  that  court.  There  can  be  no 
question  of  the  power  of  that  court.     It  is  especially  charged  witk 
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the  duty  of  regulating  the  proceedings  of  its  own  officers.  It  will 
tend  to  promote  harmony  in  those  proceedings  to  have  them  all  con- 
trolled by  one  tribunal.  It  will  prevent  conflicting  orders.  That  court 
is  better  acquainted  with  its  officers,  can  more  fully  appreciate  the 
reasons  for  their  action,  and  more  justly  measure  the  punishment 
to  be  awarded  in  case  of  disobedience.  There  are  still  other  consid- 
erations of  a  different  nature,  which  are  generally  true.  The  costs 
of  proceedings  in  this  court  are  greater  than  those  in  the  district  court. 
The  party  is  compelled  to  carry  on  a  litigation  away  from  home,  and 
therefore  at  greater  expense.  Testimony  will  be  more  by  deposition, 
and  therefore  less  satisfactory.  We  do  not  doubt  the  power  of  this 
court,  and  there  may  be  cases  where  it  would  be  proper  for  the  appli- 
cation to  be  first  made  here ;  and  when  such  cases  arise  we  shall  not 
hesitate  to  act.  But  in  this  case  we  see  nothing  to  induce  a  devia- 
tion from  that  course  which  seems  to  us  ordinarily  appropriate  and 
just.  The  writ  of  mandamus  lies  largely  within  the  discretion  of  the 
court;  and  the  existence  of  absolute  legal  rights  in  the  party,  and 
jurisdiction  in  the  court,  ^oes  not  always  compel  the  issue  of  the  writ. 
State  V.  Marston,  6  Kan.  *526;  Atchison.  T.  &  S.  P.  E.  Co.v.  County 

of  Jefferson,  12  Kan.  *127. 
*126     The  writ  will  be  refused.     But  this  disposition  of  the  case  *is 

not  to  be  taken  as  an  adjudication  of  the  merits  of  the  con- 
troversy, or  to  prevent  an  appeal  to  the  district  court  for  such  adju- 
dication, or  to  this  court  a  second. time,  with  a  showing  of  sufficient 
reasons,  if  any  exists  why  appeal  is  not  made  in  the  first  instance  to 
the  district  court. 

(All  the  justices  concurring.) 


Thomas  Tarnold  and  others  v.  City  of  Lawrekoe  and  another.* 

July  Term,  1875. 

1.  Mxmioipal  Corporations:  Powers  of:  Street  Improvements:  Pat- 
ented Pavements.  The  law  of  1868  concerning  cities  of  the  second 
class  provided  that,  before  any  contract  for  street  improvements  should 
be  let,  the  city  engineer  should  make  and  submit  to  the  council  an  esti- 
mate of  the  cost  thereof,  and  that  in  advertising  for  bids  such  estimate 
should  be  published.  Held,  that  thereby  the  city  was  not  precluded  from 
making  a  valid  contract  without  any  advertisement  for  bids,  and  was  not 
compeUed,  in  case  of  an  adverUsement.  to  let  the  contract  to  the  lowest 
bidder. 

2« .    May  not  a  city,  though  expressly  required  to  let  all  contracts  to 

the  lowest  bidder,  let  a  valid  contract  for  improving  its  streets  by  a  pro- 
cess covered  by  a  patent,  and  subject  to  a  monopoly? 

1  Under  the  laws  of  Kansas  as  they  existed  in  1874  and  in  1876,  cities  of  the 
second  class  had  the  power  to  issue  bonds  in  payment  for  the  building  of  side- 
widks,  notwithstanding  the  fact  that  the  money  to  be  Obtained  with  which  to  pay 
said  bonds  had  to  be  collected  as  special  taxes  from  the  abutting  lot-owners;  ana, 
i^ter  such  bonds  had  been  issued  and  had  become  due,  judgment  might  properly 
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3. ;  Street  Bonds:  Contract  for  Improyements.    A  contract  by 

a  city  of  the  second  class  for  street  improvements  may  be  made  pay- 
able in  the  street  bonds  provided  for  in  section  17  of  chapter  62  of  the 
Laws  of  1871. 

4. .    In  such  a  case  all  the  proceedings  anterior  thereto,  including  ^he 

estimate  of  the  cost  required  of  the  city  engineer»  may  be  had  upon  the 
basis  of  the  manner  of  payment. 

Error  from  Douglas  district  court. 

Injnnction  brought  by  Yamold  and  fifty-eight  other  lot-owners  of 

the  city  of  Lawrence  as  plaintiffs,  against  said  city  and  the  treasurer 

of  Douglas  county  as  defendants,  to  enjoin  the  collection  of  certain 

special  taxes.     A  temporary  injunction  granted  at  the  com- 

*127    mencement  of  the  action  *wa8  afterwards,  in  June,  1873,  on 

defendants'  motion,  dissolved. 

Nelson  Cobb  and  Riggs^  Nevison  dt  Simpson^  for  plaintiffs. 

The  powers  of  municipal  corporations  are  strictly  construed,  (City 
of  Leavenworth  v.  Bankin,  2  Kan  *357;  Paine  v.  Spratley,  5  Kan. 
*643 ;  Burnes  v.  City  of  Atchison,  2  Kan.  *AS9;  Leavenworth  v.  Nor- 
ton, 1  Kan.  *432;)  and,  where  the  corporation  exercises  a  power  con- 
ferred by  statute,  it  must  strictly  pursue  the  power,  or  its  acts  are 
void,  (Thompson  v.  Schermerhom,  6  N.  T.  92;  Cuyler  v.  Village  of 
Rochester,  12  Wend.  165.)  Where  a  municipal  corporation  is  by  law 
required  to  let  contracts  for  paving  to  the  lowest  bidder,  it  has  no 
power  to  let  contracts  for  patent  pavements,  because  that  excludes 
competition.  Charleton  v.  Treasurer,  etc.,  23  Wis.  590;  Harlem  v. 
City  of  New  York,  33  N.  T.  309,  323 ;  Brady  v.  City  of  New  York, 
20  N.  Y.  312;  Dolan  v.  City  of  New  York,  4  Abb.  Pr.  (N.  6.)  397; 
Burgess  v.  City  of  Jefferson,  21  La.  Ann.  143;  Nicolson  P.  Co.  v. 
Painter,  35  Cal.  699;  Dill.  Mun.  Corp.  §  389,  and  note.  When  law 
requires  ofScers  to  advertise  for  bids,  it  is  their  clear  duty  to  let  to  the 
lowest  responsible  bidder.  The  only  object  of  the  bidding  is  to  se- 
cure competition.  The  ordinance  of  the  city  which  is  unrepealed,  is 
a  law;  and  it  can  be  repealed  only  by  ordinance.  The  statute  and 
ordinance  clearly  make  it  the  duty  of  the  city  government  to  adver- 
tise for  bids,  and  let  its  contracts  to  the  lowest  responsible  bidder, 
(Gen.  8t.  169,  §  31,)  and  no  valid  contract  could  be  made  without 
complying  with  the  provision,  (Leavenworth  v.  Banklin,  2  Kan.  *367.) 
No  such  estimate  as  the  law  requires  was  made  by  the  city  engineer. 
The  estimate  was  of  the  costs  of  the  pavement,  including  royalty  on 
the  patent-right,  and  payable  in  bonds  of  the  city,  without  estimate 
of  the  value  of  the  bonds. 

There  is  no  authority  for  making  the  contract  payable  in  bonds. 
There  is  no  authority  for  doing  so  in  any  case.  The  authority  for  is- 
suing street  bonds  to  contractors  performing  work,  or  furnishing  ma- 
be  rendered  on  them  against  the  city,  notwithstanding  the  fact  that  the  city  had 
properly  levied  special  taxes  against  the  abuttinff  lot-owners  to  raise  funds  with 
which  to  pay  such  bonds,  and  notwithstanding  the  fact  that  such  special  taxeb 
had  not  yet  been  collected.    Wyandotte  v.  Zeitz,  21  Elan.  640. 
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terialB,  does  not  aatborine  the  making  of  oontraets  for  work  payable 
in  bonds  to  pay  an  indebtedness  existing  against  the  city.  That 
olause  (sabdiyision  38,  p.  166)  is  qualified  by  section  S2,  p.  169,  pro- 
viding that  bonds  shall  pot  be  sold  for  less  than  90  cents  on 
*128  the  dollar.  *If  bonds  coald  be  contracted  to  be  taken  in  pay- 
ment in  a  contract  for  work  and  materials,  this  provision 
would  be  entirely  evaded,  and  no  check  on  the  power  of  the  public 
agent  as  to  the  price  of  bonds  would  remain.  U  they  desire  to  dis- 
pose of  bonds  at  fifty  cents  discount,  they  can  do  so.  The  law  must 
be  so  construed  as  to  carry  out  its  policy,  and  prevent  the  disposi- 
tion oi  bonds  at  a  sacrifice  of  over  ten  per  cent.  Starin  v.  Town  of 
Genoa,  23  N.  Y.  439,  458,  458;  Gould  v.  Town  of  Sterling,  1  Amer. 
Law  Beg.  (N.  S.)  290.  Authority  to  borrow  money  to  pay,  is  not  an 
authority  to  issue  bonds  in  payment.  Navigation  Go.  v.  Ootumie- 
sioners  of  New  Bern,  7  Jones,  275.  The  city  having  no  authority  to 
issue  such  bonds,  they  were  void,  and  the  assessment  to  pay  them  is 
void.  Commissioners  of  Shawnee  Co.  v.  Garter,  2  Kan.  *115.  The 
assessment  being  illegal,  injunction  may  properly  be  granted  to  re- 
strain its  collection.  Code,  §  253 ;  and  see  People  v.  County  of  Taze* 
well.  22  111.  147;  Bates  v.  Sutherland,  15  Johns.  510;  Norton  v.  Dow, 
10  m.  461;  Hawley  v.Truax,  21  Barb.  361. 

Thaeher  dt  Stephens^  for  defendants. 

The  principal  question  is  whether  a  municipal  corporation  has  in 
this  state  the  right  to  use  a  patent  process  of  street  pavement  or  not. 
Upon  principle  it  would  seem  that  there  should  be  no  question,  un- 
less the  use  was  expressly  prohibited  by  plain  legislative  enactment. 
Patents  are  issued  to  indivi^duals  for  meritorious  inventions,  and  the 
world  would  go  back  many  years  if  to-day  we  could  be  deprived  of  all 
use  of  articles  for  the  invention  of  which  patents  have  been  issued. 
The  hand-sickle  would  take  the  place  of  the  reaper;  the  ox,  with  his 
tread,  would  replace  the  thresher;  the  wooden  plow  would  again 
scratch  the  ground;  the  steam-engine  would  vanish;  the  post-boy 
replace  the  telegraph;  and  the  man  who  would  think  of  paving  the 
place  where  Massachusette  street  now  is,  would  be  justly  laughed  at 
as  a  visionary  schemer.  And,  while  the  world  advances,  can  there 
be  a  reason  why  municipalities  should  stand  still  ?  Is  there  anything 
compelling  them  to  do  so,  short  of  the  coercion  of  the  legislature  ?  It 
is  not  charged  that  such  legislation  exists,  except  inferentially  in 
compelling  the  advertising  for  proposals.  But  the  statute  un- 
*129  der  which  the  most  of  the  acts  in  "^ascertaining  and  assessing 
these  special  taxes  were  done,  and  under  which  all  were  so 
done  which  affect  this  question,  contains  no  provision  whatever  re- 
quiring the  contract  to  be  let  to  the  lowest  bidder;  nor  did  the  stat- 
ute require  the  city  government  to  seek  for  competition  in  any  form. 
Laws  1871,  p.  149.  The  plaintiffs  are  then  bereft  of  their  whole  ar- 
gument. The  city  government  is  given  full  power^  in  their  discretion, 
to  make  the  improvement.     They  have  exercised  that  diacretion,  have 
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even  gone  the  fall  le&gth  of  adyertising  for  propoBids  for  Tarioos  kinds 
of  pavements,  and  have  accepted  each  proposal  as  they  deemed  beat 
for  the  interest  of  the  city.  Even  had  they  been  eompelled  by  stat- 
ute to  80  advertise,  and  to  let  the  worjc  to  the  lowest  bidder,  their  ac- 
tion is  legal,  and  will  be  upheld.  Brayn  v.  Comstock,  56  Barb.  1; 
Hobart  v.  City  of  Detroit,  17  Mich,  246;  In  re  Ford,  6  Lans.  92;  In 
re  Dugro,  50  N,  Y.  618. 

Brewer,  J.  Plaintiffs  in  error  (plaintiffs  below)  brought  their  ac- 
tion in  thjB  district  court  of  Douglas  county,  seeking  to  restrain  the 
defendants  from  selling  their  property  for  the  non-payment  of  cer- 
tain special  taxes,  and  obtained,  without  notice,  a  temporary  injunc- 
tion. Subsequently,  upon  motion,  the  injunction  was  dissolved,  and 
this  ruling  is  the  matter  brought  here  for  review.  Two  or  three 
important  questions  are  presented.  One,  and  perhaps  the  most  im- 
portant, is  this:  The  tax  in  dispute  was  for  the  pavement  of  Massa- 
chusetts street,  in  the  city  of  Lawrence,  with  the  Wyckoff  pave- 
ment. It  is  insisted  that  this  pavement,  being  covered  by  a  patent, 
excludes  competition,  and  that,  therefore  the  city,  which  was  by  law 
obliged  to  let  all  contracts  to  the  lowest  bidder,  had  no  power  to  let  a 
contract  for  such  an  improvement.  The  right  of  a  city  to  avail  itself 
of  patented  inventions  in  the  improvement  of  its  streets,  etc.,  where  the 
law  required  the  letting  of  contracts  to  the  lowest  bidder,  has  been  before 
the  courts  of  several  states,  and  the  adjudications  thereon  are  not  uni- 
form. In  Wisconsin,  California,  and  Louisiana  the  right  has 
*130  been  denied;  while  in  Michigan  and  New  York  it  has  *beeii 
:  isu^tained.  Dean  v.  Gharlton,  28  Wis.  590 ;  Nicolson  Pavement 
Co.  V,  Painter,  86  Cal.  699;  Burgess  v.  Jefferson  City,  21  La.  Ann. 
143;  Hobart  v.  City  of  Detroit,  17  Mich.  246;  Matter  of  Dugro,  50  N. 
Y.  5 18«  These  cases  are  alike  in  these  matters :  That  in  each  the  pre- 
cise question  was  as  to  the  power  of  the  city  to  charge  the  cost  of  the 
improvements  on  the  adjacent  lots,  and  also  that  the  city  was  expressly 
require4  to  let  the  contract  to  the  lowest  bidder.  They  differ  in  these 
respects :  In  Wisconsin  it  is  provided  that  the  estimates  of  total  cost 
and  expense  to  each  lot  shall  be  filed  in  the  office  of  the  city  clerk, 
time  fixed  for  doing  the  work^  and  notice  thereof  given  to  the  lot- 
ownersi  If  the  work  is  not  done  by  the  lot-owners  within  that  time, 
then  it  m^y  be  let  by  contract  to  the  lowest  bidder.  In  California  the 
bids  are  opened  and  the  work  awarded  to  the  lowest  responsible  bidder. 
Then  notice  is  published  of  the  award,  and  the  owners  of  a  major  por- 
tion of  frontage  may  take  the  contract  upon  the  samie  terms./  If  they 
fail  to  take  the  contract  within  the  specified  time,  it  i^  then  finally  given 
to  the  party  to  whom  it  was  first  awarded. '  Jn  both  these  states, 
therefore,  it  will  be  noticed  that  special  provision  is  made  for  securing 
to  lot-owners  the  privilege  of  doing  the  work  themselves,'^»a  privilege 
the  courts  consider  ot  no  value  if  the.  ocmtemplated  improvement  is 
covered  by  a  patetat,  and  can  only  be  made  by  the  patentee,  or  such 
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perspn  as  he  ohooses : to  permit «  InX(0Pm$QA  tb^  .oodrt  notices  and 
lays  stress  on  the  fact  that  the  ciiy  may,  und€tr,  the  genetftl  grant  of 
power  to  improve,  et^.,  avail  itself  pf  any  patont,. by. making  the  cost 
of  suph  improvement  a  charge  on  the  genejal  fq^ds  of  the  corporation, 
and  is.  only  restrii^ted  to  contract  with  the.  lowest  bidder  when  itlse^ts 
to  throw  the  coertr  of  the  improyement  on  the.  adjacent  lot-owners; 
while  in  New  York  and  Michigan  there  is  a  general  restriction  on  th^ 
power. of  the  city  to  0nte.r  into  contracts  ^.bove  a  Specified  amount  with- 
out letting  them  to  the  lowest  bidder;  thus,  as  the  courts  say,  if  tbe 

.  doetrine  annpdiiced  in  the  other  courts  be  correct,  cutting  off  the 
*131     city  from,  ^e  right  to  avail  itself  of  those  improvements  *in 
pavements,  sidewalks,  etc.,  which  tbe  genitis  of  our  inventors 
is  constantly  discovering,  until  after  the  expiration  of  the  patents  there- 
for. 

The  question  is  a  doubtful  one,. and  one  on  which  courts  will  con* 
tinne  to  differ.  The  writer  of  this  opinion  is  inclined  to.favoi^.the 
views  of  the  courts  in.  Michigan  and  New  York  upon  this  Question. 
There  is,  however^  such  a  distinction  between  the  case  before  us  and 
those  oited  as  will  enable  us  to  dispose  of  it  without  definitely  decid- 
ing this  question.  In  each;  of  those  cases  there  was  an  express  direc- 
tion that  the  contract  be  let  to  the  lowest  bidder,  and  upon  that  rested 
the  argument  of  the  courts.  Here  there  is  no  such  express  direction; 
nor  is  it,  we  think,  necessarily  implied  from  any  of  tbe  express  direc- 
tions. Section  31,  c*  19f  Gen.  St.  1868,  p.  169,  is  the  section  from 
which  the  implication  is  claimed.  That  section  provides  that,  prior 
to  any  contract,  the  city  engineer  shall  make  and  submit  to  the  coun- 
cil an  estimate  of  the  cost,  and  that  in  advertising  for  bids  the  amounts 
of  such  estimate  shall  be  published.  Counsel  contend  that  the  city 
is  required  to  advertise  for  bids,  and  that,  therefore,  when  the  bids 
are  received,  she  must  let  to  the  lowest  bidder.  We  dissent  from  both 
premise  and  conclusion.  The  section  does  not  declare  that  before 
any  contract  is  let  an  advertisement  shall  be  made  for  bids.  It  simply 
says  that  'Hn  advertising  for  bids"  certain  things  shall  be  published. 
Requiring  that,  when  an  advertisement  is  made,  certain  things  shall 
be  published,  is  by  no  means  equivalent  to  requiring  that  advertise- 
ment be  made  in  all  cases.  We  see  no  reason  to  doubt  the  right  of 
the  city,  un^der  that  section,  to  make  a  valid  contract  without  any 
advertisement.  Nor  does  it  necessarily  follow  from  the  fact  of  an 
advertisement  for  bids»  that  the  contract  must  be  let  to  the  lowest 
bidder.  There  is  a  strong  implication  that  such  ought  to  be  the  re- 
sult, but  it  is  not  the  necessary  legal  conclusion.  We,  think,  there- 
fore, that. the  contract  iq  question  must,  under,  the  law  in  force  at  the 
time  it  was  made,  be  sustained. 

.  Another  important  question  is  a$  to  the  power  to  pay,  and  to 
*132    contr^<^t  to  pay,  for  such  improvements,  in  bonds.     The  *con* 

trapt  pi'pvided  for.  the  payment  in  bdnds,  onerthird  payable  in 
one  year,. oqe-third  in  two,  and  the  balance dn  three  years;  fknd  the 
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entire  transaotioni  from  the  first  resolution  of  the  council  to  the  ac« 
ceptance  of  the  work,  seems  to  have  proceeded  upon  the  idea  of  pay- 
ment in  such  manner.  It  is  earnestly  contended  that  this  was  be* 
yond  the  power  of  the  city.  By  paragraph  88  of  section  30  of  the 
act  of  1868  incorporating  cities  of  the  second  class,  (Gen.  St.  166,) 
such  cities  are  authorized  "to  issue,  from  time  to  time,  street  boDds 
to  contractors  *  *  *  on  such  terms  and  in  such  manner  as  the 
council  may  provide."  This,  it  is  contended,  is  limited  by  a  clause 
in  section  32  of  same  act  which  declares  that  ''the  mayor  and  coan- 
cil  shall  have  no  power  to  sell  or  dispose  of  scrip,  orders,  or  bonds  at 
less  than  ninety  cents  on  the  dollar. "  If  the  city  may  legally  con- 
tract for  labor  to  be  paid  for  in  bonds,  this  prohibition  is  practically 
nullified,  and  the  city  disposes  of  its  bonds  at  just  such  a  value  as 
the  contractor  places  upon  them.  Therefore  all  contracts  most  be 
made  upon  the  basis  of  payment  in  cash,  though,  after  the  debt  has 
been  contracted,  it  may  be  settled  by  the  city,  by  the  issue  of  its 
bonds  therefor  at  ninety  cents  on  the  dollar.  But  section  30  was 
repealed  in  1871,  (Laws  1871,  p.  166,  §  81,)  and  in  lieu  thereof  upon 
this  matter  this  was  enacted :  ''The  assessments  [those  like  the  one 
in  question]  shall  be  known  'as  special  assessments  for  improve- 
ments,' and  except  as  hereinafter  provided  shall  be  levied  and  col- 
lected as  one  tax.  «  *  *  But  the  mayor  and  council  shall  hare 
power  to  issue  the  bonds  of  the  city  for  the  costs  of  paving,  *  *  * 
to  be  made  payable  as  follows :  One-third  of  the  aggregate  amouut 
of  such  bonds  of  any  issue  in  one  year;  *  *  *  and,  for  the  pay- 
ment of  said  bonds,  assessments  shall  be  made  in  each  year, "  etc. 
Laws  1871,  p.  149,  §  17. 

Now,  the  purpose  and  scope  of  this  enactment  was  to  grant  author- 
ity to  a  city  to  distribute  over  three  years  the  burden  of  street  im- 
provements. That  being  the  obvious  purpose,  it  is  both  fair  and  le- 
gal that  the  city  should  contract  with  reference  to  this  authorized 
mode  of  payment.  It  is  just  to  the  lot-owners,  that  they  may 
*138  know  whether  to  encourage  or  ob*ject  to  the  proposed  improve- 
ment; for  they  might  well  object  to  that,  the  cost  of  which 
must  be  met  in  a  single  year,  when  they  would  gladly  indorse  the 
same  work  if  they  could  have  three  years  in  which  to  pay  for  it.  It 
is  just  to  all  bidders  for  the  contract,  for  often  the  time  and  manner 
is  as  important  as  the  fact  and  amount  of  the  payment.  It  must  be 
borne  in  mind  that  these  bonds  are  to  be  paid  in  the  same  way,  and 
out  of  the  same  property,  as  though  the  improvement  was  paid  for  in 
a  single  year,  and  by  one  assessment;  so  that,  though  these  instru- 
ments issued  to  the  contractor  are  called  bonds  of  the  city,  yet  they 
are  not,  like  ordinary  obligations,  primarily  chargeable  upon  ils  en- 
tire property,  while  the  "scrip,  orders,  and  bonds"  spoken  of  in  sec- 
tion 32  are  doubtless  its  ordinary  and  general  obligations.  We  thini^', 
therefore,  that  the  city  might  legally  contract  for  the  street  improve- 
ment  upon  the  basis  of  payment  in  the  manner  provided  in  the  con- 
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tract  before  us.  It  would  seem,  therefore,  to  follow  that  all  the  other 
prooeedingB,  including  the  estiipate  of  the  engineer  required  by  sec- 
tion 81,  (Gen.  St.  p.  169,)  should  be  had  upon  the  same  basis.  These 
are  the  principal  questions  in  the  record  as  presented  by  counsel,  and, 
in  them  appearing  no  error,  the  judgment  will  be  affirmed. 

It  IB  understood  that  the  same  questions  are  involved  in  the  case  of 
McChirdy  v.  City  of  Lawrence,  and  therefore  the  same  judgment  must 
be  entered  in  that  case. 

(All  the  justices  concurring.) 


Obobob  E.  Hutokihson  and  others  v.  Maubicb  Habttmahm. 

July  Term,  1875. 

1.  Conyeyanoes:  Title:  Unrecorded  Deeds:  Possession.    A  deed  exe- 
cuted September  24, 1855,  and  never  recorded  in  the  county  register's 
office,  has  never  had  any  validity  as  against  a  subsequent  innocent  bona 
fide  purchaser  from  the  same  grantor,  for  a  valuable  consideration 
*134    actu*ally  paid,  where  such  subsequent  purchaser  has  taken  possession 
of  the  property  under  his  purchase,  and  has  had  his  deed  duly  recorded. 

S»  Hotioe:  Public  Beoord:  Wbat  Notioe  It  Imparts.  The  record  of  a 
quitclaim  deed  executed  May  2, 1861,  and  recorded  December  5,  1861, 
simply  gives  notice  of  the  existence  and  contents  of  such  deed  to  all  sub- 
sequent purchasers  from  the  same  grantor.  It  does  not  give  notice  to 
any  person  that  such  grantor  had  any  right  to  the  property,  nor  does  it 
give  notice  to  any  person  of  any  prior  unrecorded  deeds  constituting  a 
, chain  of  title  to  said  grantor.^ 

Error  from  Douglas  district  court. 

Action  by  Harttmann,  as  plaintiff,  to  quiet  title  to  a  lot  occupied 
and  claimed  by  him.  Both  parties  claimed  title  in  fee,  and  from  the 
same  common  grantor.  The  district  court,  at  the  November  term, 
1872,  gave  judgment  in  favor  of  the  plaintiff,  and  the  Hutchiusons, 
defendants,  bring  the  case  here  for  review. 

Riggs,  Nevison  d  Simpson  and  Wilson  Shannon,  for  plaintiffs  in  er- 
ror. 

The  only  evidence  offered  by  plaintiffs  in  error,  and  objected  to  by 
Harttmann,  on  the  ground  that  it  was  secondary,  and  not  the  best 
evidence,  was  admitted  by  the  court,  and  no  exception  was  taken  by 
Harttmann.    The  objection  that  such  evidence,  or  any  part  of  it,  was 

lAs  to  effect  of  quitclaim  deed,  see  Toung  v.  dippenger,  14  Kan.  *148,  and 
note. 
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secondary,  cannot,  therefore,  be  made  here.     Plaintiffs  in  error  also 
-offered  in  evidence  certain  other  records,  the  reading  of  which  was 
objected  to.     It  was  finally  stipulated  that  the  records  should  be  read 
•  in  evidence,  subject  to  the  decision  of  the  court  upon  their  admissi- 
bility, thereafter  to  be  given.     This  decision  was  never  given.    Plain- 
tiffs in  error  were  thus  deprived  of  their  exceptions  in  case  the  rec- 
ords were  excluded;  and,  in  the  event  that  only  a  part  was  received, 
plaintiffs  in  error  were  entitled  to  notice  thereof,  that  they  might  sup- 
plement the  rejected  part  with  other  proof.    It  follows  that  all  the 
evidence  offered  by  plaintiffs  in  error  must  be  considered  as  having 
been  duly  received,  or  as  having  been  erroneously  excluded.     If  the 
evidence  was  erroneously  rejected,  we   do  not  need  other 
*135     ^grounds  for  reversal  of  the  judgment.     If  it  was  duly  re- 
ceived, the  court  committed  an  error  in  reaching  the  result  it 
did. 

The  Hutchinson  title,  derived  through  Addis*  deed  to  Mott,  is  good 
as  being  the  elder,  unless  there  was  a  law  in  force  on  the  twenty- 
fourth  of  September,  1855,  which  rendered  unrecorded  deeds  invalid 
as  against  subsequent  innocent*  purchasers.     2  Lead.  Gas.  fiq.  67; 
Broom;  Leg.  Max.  345;  Boone  v.  Chiles,  10  Pet.  210.     A  law  r^ 
quiring  deeds  to  be  recorded  in  the  office  of  the  recorder  of  deeds  of 
the  county  in  which  the  land  was  situated  is  found  in  St.  1855,  p. 
182,  §  42.     But  nothing  in  the  official  volume  fixes  the  date  when 
the  statute  took  effect.     The  law,  it  is  true,  contained  a  provision 
that  it  should  go  into  effect  on  its  passage;  but  the  date  of  its  pas- 
sage is  not  given.     The  court  certainly  will  not  divest  a  title,  other- 
wise good,  on  the  strength  of  a  presumption  that  a  certain  law,  not 
published  until  after  November  1,  1855,  (see  preface  to  Statutes  of 
1855,)  went  into  effect  before  September  24,  1855.     If  the  court,  to 
ascertain  the  date  of  the  recording  act  of  1855,  should  consult  the 
state  archives,  it  will  also  learn  that  the  first  clerk  of.  the  probate 
court  of   Douglas  county  was  James  Christian,  whose  commission 
bears  date  September.  29,  1855.     The  clerk  of  the  probate  court  was 
ex  officio  recorder  of  deeds,  (St.  1855,  p.  650,  §  4;)  but  the  clerk  was 
forbidden  to  act  as  recorder  until  he  had  filed  a  certain  bond,  (St. 
1855,  p.  651,  §§  5-7.)     This  bond  could  not  have  been  of  earlier  date 
than  the  commission,  September  29th.     It  undoubtedly  bore  a  later . 
date.     There  was  therefore  no  obligation,  because  it  was  4iot  possible 
to  record  real-estate  transactions  before  September  29th;  probably 
not  till  long  after.     The  legislature  could  not  impose  a  duty  impos- 
sible of  performance.     Chapman  v.  Bobertson,  6  Paige,  630.    The 
recording  act  of  1855  did  not,  therefore,  became  binding  until  a  reg- 
istry office  was  provided.     The  date  of  the  taking  effect  of  the  regis- 
tration act  cannot  be  earlier  than  the  date  of  the  opening  of 
*136     the  recorder's  office  in  the  county  in  which  the  *land  was  sit- 
uated.    An  earlier  date  would  render  the  law  unconstitutioQal. 
None  of  the  registration  laws  of  Kansas  have,  in  express 
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or  by  implication,  applied  to  transaotions  in  real  estate  of  earlier  date 
than  the  date  of  the  law.  We  concede  that  a  statute  may  be  consti- 
tutional which  reqaires  the  recording  of  deeds  execated  before  its  paa-* 
sage,  provided,  always,  that  a  reasonable  time  is  given  after  the  law 
goes  into  effect  in  which  to  make  the  record,  and  that  reasonable 
notice  is  given  of  the  passage  of  the  act.  Boss  v.  McGlung,  6  Pet. 
289.  The  recording  law  of  1855  is  not,  either  by  express  language 
or  by  implication,  retrospective ;  and  even  if  it  were,  as  it  did  not  al- 
low a  reasonable  time  in  which  to  make  the  record  of  past  transac- 
tions, and  as  the  law  took  effect  without  notice,  and  long  before  its 
publication,  (see  preface  St.  1855,)  it  follows  that  the  construction 
claimed  is  indefensible  on  every  ground,  and  is  supported  neither  by 
reason  nor  authority.  The  burden  of  proving  when  the  first  regis- 
tration law  of  Kansas  took  effect  is  therefore  cast  upon  defendant  in 
error,  who  seeks  to  avoid  a  title  otherwise  good  by  calling  to  his  aid 
the  registration  laws.  It  is  for  him  to  show  that  the  common  law 
was  supplanted  by  the  recording  act  before  the  twenty-fourth  of  Sep- 
tember, 1855. 

At  the  time  when  Rebecca  D.  Hutchinson,  the  ancestor  of  plaintiffs 
in  error,  acquired  her  title,  the  deed  from  Addis  to  Harttmann  was  not 
of  record  in  the  county  registry  office.  Mrs.  Hutchinson,  therefore, 
bought  without  knowledge,  actual  or  constructive,  of  the  Harttmann 
claim.  By  the  terms  of  the  registry  law  the  deed  to  Harttmann,  as 
to  Rebecca  D.  Hutchinson,  was  therefore  invalid  and  void.  But  there 
was  an  act  passed  in  1857,  (Terr.  Laws  1857,  p.  816,)  which  legal- 
ized the  Ladd  records,  and  by  section  3  thereof  all  deeds  recorded 
before  the  dafe  of  the  act  should  take  effect  according  to  their  date, 
and  not  according  to  record.  If  this  law  is  constitutional,  the  Hutch- 
inson title  is  the  best,  because  the  conveyance  from  Addis  to  Mott 
was  prior  to  that  from  Addis  to  Harttmann.     The  record  was  also 

prior. 
•187     *Cobb  dt  Chadioick,  for  defendants  in  erroi. 

Harttmann  clearly  proved  title  in  himself  by  his  deed  from 
Addis,  the  common  source  of  title.  The  defendants  proved  no  title. 
The  only  evidence  that  appears  to  have  been  given  by  defendants 
below,  and  received  by  the  court,  was  a  copy  from  the  office  of  the 
register  of  deeds,  purporting  to  be  a  conveyance  of  the  property  from 
Walter  C.  Hutchinson  and  wife  to  Rebecca  D.  Hutchinson.  The 
paper  purporting  to  be  a  copy  of  a  deed  from  Addis  to  Mott;  also  the 
so-called  *' power  of  attorney"  from  Mott  to  G.  W.  Hutchinson;  also 
the  Gopy  deed  by  G.  W.  Hutchinson  to  Walter  G.  Hutchinson;  also 
the  letter  from  Mott  to  G.  W.  Hutchinson  as  to  the  sale  of  his  prop- 
erty, and  the  certificate  of  Mott,  indorsing  the  action  of  George  W. 
Hatchinson, — ^were  all  objected  to  by  plaintiff,  and  by  the  consent  of 
counsel  taken  by  the  court,  subject  to  the  exceptions,  to  be  afterwards 
decided  by  the  court.  The  court  never  announced  its  decisions  upon 
these  objections,  and  was  never  requested  to  do  sa  by  counsel,  and  con* 
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seqnently  no  exceptions  were  ever  taken  to  bis  rulings  upon  these  qnes* 
tions ;  nor  is  it  known  except  by  inference  whether  the  court  admitted 
or  rejected  such  testimony.  It  is  necessary  for  the  counsel  to  show 
error  upon  the  record.  They  must  show  the  specific  error  of  which 
they  complain,  and  that  it  was  duly  excepted  to  at  the  time.  They 
cannot  claim  that  the  court  erred  in  rejecting  the  testimony,  for  they 
did  not  except  to  any  such  ruling;  nor  can  they  assign  error  in  the 
alternative,  that  the  court  erred  in  the  rejection  of  testimony,  or  in 
the  judgment,  because  the  errors  in  rejecting  testimony,  if  any,  were 
not  excepted  to,  and  the  motion  for  a  new  trial  does  not  make  the 
rejection  of  evidence  a  ground  of  the  motion. 

Harttmann  being  admitted  by  the  pleadings  to  be  in  possession, 
and  having  proved  a  conveyance  to  him  from  Addis,  who  was  admit- 
ted on  the  trial  to  have  been  the  owner  at  the  time  of  such  convey- 
ance, thereby  made  out  his  case.  The  defendants  gave  in 
*138  evidence  a  deed  of  the  same  property  *from  Walter  C.  and 
Mary  F.  Hutchinson  to  Bebecca  D.  Hutchinson,  and  it  was 
admitted  that  said  Bebecca  was  dead  at  the  time  of  the  commence- 
ment of  the  action,  and  that  the  plaintifiFs  were  her  only  children, 
and  living  and  of  full  age  at  the  institution  of  the  suit,  and  were  the 
only  heirs  at  law  of  the  said  Bebecca.  This  is  all  the  evidence  re- 
ceived for  the  defendants  below.  Mow,  no  title  having  been  shown 
in  Walter  G.  Hutchinson  or  Mary  F.  Hutchinson,  this  evidence  clearly 
constitutes  no  defense  to  Harttmann's  action. 

But  if  the  evidence  o£Fered  had  all  been  received,  Harttmann  was 
still  entitled  to  judgment.  He  was  a  bona  fide  purchaser,  for  valu- 
able consideration  paid  before  the  deed  to  Mott  was  recorded,  either 
according  to  law  or  in  the  book  kept  by  Ladd.  His  deed  bears 
date  March  1, 1856,  and  the  deed  to  Mott  was  not  recorded  anywhere 
at  that  time,  and  it  never  was  recorded  according  to  the  laws  of  the 
territory  or  state.  The  deed  of  Addis  to  Harttmann,  duly  acknowl- 
edged, was  recorded  in  the  office  of  the  register  of  deeds,  July  30, 
1864.  The  title,  as  against  Mott's  unrecorded  deed,  passed  by  the 
payment  and  conveyance  to  Harttmann  without  waiting  for  Hartt- 
mann to  record  his  deed.  2  Lead.  Gas.  Eq.  182 ;  Steele's  Lessee  v. 
Spencer,  1  Pet.  552;  Lessee  v.  Smith.  17  Ohio,  226:  Goster  v.  Bank 
of  Georgia,  24  Ala.  61. 

But  it  is  claimed  that  the  act  of  February  20,  1857,  entitled  "An 
act  appointing  trustees  for  the  city  of  Lawrence,*'  (Laws  1867,  p. 
316,)  gives  Mott's  title  the  preference  on  account  of  its  prior  date. 
That  act  can  have  no  such  effect.  It  was  not  intended  to  have  such 
effect,  as  its  preamble,  title,  and  subject-matter  dearly  show.  Sec- 
tion 8  of  that  act,  in  providing  "that  no  preference  shall  be  given  to 
any  person  on  account  of  prior  registry  in  said  book  of  record  up  to 
this  time,  when  two  or  more  persons  shall  have  a  deed  to  the  same 
lot,  but  those  of  the  oldest  date  shall  take  precedence,"  was  meant 
only  to  say  that  the  trustees  should  deed  to  ihe  person  having  the 
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•oldest  deddy  withont  reference  to  Ladd's  record,  but  did  not  undertake 

to  interfere  witi  the  right  of  the  courts  to  proteot  rights  vested 
*139    abready  under  ^contracts  of  purchase.     But  if  thib  law  was  iu- 

tended  to  affect  titles  like  this  it  could  not  have  such  effect, 
because  it  would  in  that  respect  be  unconstitutional  and  void.  When 
Sarttmann  made  his  purchase  bonajide,  and  paid  his  money,  and  took 
his  deed,  Mott's  deed  not  having  been  recorded  according  to  the  laws 
of  the  territory,  or  in  any  other  manner,  Harttmann's  title  vested. 
He  acquired  all  the  title  Addis  had  to  convey  before  the  deed  to  Mott, 
because  Mott's  deed  was  void  as  to  him.  See  Laws  1855,  p.  182,  § 
42 ;  Coster  v.  Bank  of  Georgia,  24  Ala.  61 ;  Steele's  Lessee  v.  Spen- 
cer, 1  Pet.  552;  Lessee  v.  Smith,  17  Ohio,  226. 

Sebecca  Hutchinson  does  not  take  the  title  from  the  plaintiff  by 
prior  registry.  The  registry  act  protects  only  subsequent  purchasers 
from  the  same  grantor.  Baynor  v.  Wilson,  6  Hill,  469 ;  Stuyvesant 
T.  Hall,  2  Barb.  Gh.  151 ;  Bates  y.  Norcross,  14  Pick.  224;  Crockett 
T.  Maguire,  10  Mo.  34;  Murray  v.  Ballon,  1  Johns.  Gh.  666;  Keller 
V.  Notz,  5  Serg.&  B.  246.  Again,  if  she  would  make  her  prior  reg* 
istration  available,  it  could  be  done  only  by  registering  her  whole 
chain  of  title  back  to  Addis,  the  common  grantor.  The  registration 
of  a  deed  is  constructive  notice  only  of  what  the  record  shows.  The 
record  in  this  case  shows  a  conveyance  from  Walter  G.  and  Mary 
Hutchinson,  but  does  not  show  and  is  no  notice  that  they  had  any 
rights  to  convey.  Boberts  v.  Bourne,  23  Me.  165;  Spencer  v.  Bab- 
cock,  22  Barb.  328.  But  she  is  not  protected,  because  it  is  not  proved 
that  she  paid  the  consideration  money.  See  the  recording  acts  in  force 
^vhen  her  conveyance  was  taken.  Gomp.  Laws,  355,  §  13;  Bishop  v. 
Schneider,  46  Mo.  473;  Jewett  v.  Palmer,  7  Johns.  Gh.  65;  Wood 
V.  Mann,  1  Sum.  506;.  Wormley  v.  Wormley,  8  Wheat.  421.  And 
8uch  payment  must  be  proved  by  evidence  other  than  the  deed.  As 
to  persons  other  than  the  parties  to  the  deed,  the  acknowledgment  of 
the  payment  of  consideration  in  the  deed  is  mere  hearsay.  Even 
allowing  the  books  kept  by  Ladd  to  be  legal  books  of  registration,  her 
chain  of  title  would  not  be  recorded.  The  power  of  attorney  under 
which  the  deed  from  Mott  was  made,  was  never  registered  in  Ladd*s 
books.  The  paper  so  registered  was  not  a  power  to  convey  anything, 
but  if  there  was  any  power  to  convey  it  was  contained  in  the  letters, 
which  were  neither  acknowledged  nor  recorded.   The  power  of  attorney 

under  which  the  deed  was  made  was  part  of  the  conveyance, 
*140     and  the  statute  ez*pressly  required  it  to  be  registered.     Laws 

1855,  p.  182,  §  48. 

Valentinb,  J.  This  was  an  action  to  quiet  title  brought  byHartt- 
mann  against  the  Hutchinsons.  The  plaintiff  in  his  petition  set  up 
title  and  possession  in  himself.  The  defendants  in  their  answer  de- 
nied the  plaintiff's  title;  and  set  up  title  in  themselves,  but  did  not 
deny  the  plaintiff's  possession.  "On  the  trial  it  was  stipulated 
v.15k.— 8 
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and  agreed  that  on  the  twenty-fourth  of  September,  1866,  the  legal 
title  to  the  lot  in  controversy,  to-wit,  lot  No.  '64,  on  Massachasetts 
street,  in  tbd  city  of  Lawrence,  was  vested  in  A.  8.  Addis,  and  that 
both  plaintiff  and  defendants  claim  title  from  and  under  said  A.  S. 
Addis/'  The  plaintiff's  title  is  a  deed  from  Addis  to  himself,  dated 
March  1, 1856,  recorded  in  E.  D.  Ladd's  fiegister,  September  2«  1857, 
and  recorded  in  the  connty  register's  office,  July  30,  1864.  He  was 
a  bona  fide  purchaser  of  the  lot,  without  notice  of  any  prior  deed  hav- 
ing been  executed  by  Addis.  The  defendants'  title  is  as  follows: 
Deed  from  Addis  to  John  S.  Mott,  dated  September  24,  1855,  never 
acknowledged,  nor  recorded  in  the  county  register's  office,  but  recorded 
in  Ladd's  Register,  March  23,  1857;  an  informal  and  conditional 
power  of  attorney  from  Mott  to  G.  W.  Hutchinson  to  sell  lots  in  Law- 
rence, (not  naming  the  lots,)  dated  December  4,  1855,  not  acknowl- 
edged, nor  recorded  in  the  county  register's  office,  but  recorded  at 
some  time  (when  not  shown)  in  Ladd's  Register;  two  letters  from 
Mott  to  G.  W.  Hutchinson,  not  acknowledged  or  recorded  anywhere; 
deed  from  Mott,  executed  by  G.  W.  Hutchinson  as  attorney  in  fact 
for  Mott,  to  Walter  G.  Hutchinson,  dated  March  1,  1857,  not  ac- 
knowledged, nor  recorded  in  the  county  register's  office,  but  recorded 
in  Ladd's  Register,  March  23,  1857;  deed  from  Walter  G.  Hutchin- 
son and  wife  to  Rebecca  D.  Hutchinson,  dated  May  2, 1861,  acknowl- 
edged, and  recorded  in  the  county  register's  office,  December  5, 1861. 
Rebecca  D.  Hutchinson  is  dead,  and  the  defendants  are  her 
*141  heirs.  Some  of  these  matters  were  ^proved  on  the  part  of 
the  defendants  by  very  questionable  evidence,  but,  for  the 
purposes  of  the  case,  we  shall  consider  them  sufficiently  proved. 
The  judgment  in  the  court  below  was  in  favor  of  Harttmann. 

We  do  not  understand  that  the  plaintiffs  in  error  claim  that  the 
recording  of  said  deeds  in  Ladd's  Register,  or  the  act  of  the  legisla- 
ture of  February  20,  1857,  entitled  "An  act  appointing  trustees  for 
the  city  of  Lawrence,"  (Laws- 1857,  p.  316,)  affect  the  merits  of  this 
case  in  the  least.  While  they  may  claim  that  said  act  gave  them  a 
right  to  read  from  said  register  copies  of  said  deeds  as  evidence,  we 
do  not  understand  that  they  claim  that  said  act  dispensed  with  any 
of  the  requirements  of  the  general  registry  laws,  or  relieved  any  per- 
son from  any  of  the  consequences  that  would  naturally  result  in  any 
case  from  a  compliance  or  non-compliance  with  said  registry  laws. 
Hence  we  shall  have  nothing  further  to  say  with  reference  to  said 
Ladd's  Register  or  said  act. 

The  principal  portion  of  the  argument  of  the  plaintiffs  in  error  is 
made  upon  the  hypothesis  that  the  act  of  the  legislature  of  1855, 
"regulating  conveyances,"  (Laws  1855,  p.  173  et  <6^.,y  was  not  in 
force  on  September  24, 1855,  when  the  deed  from  Addis  to  Mott  was 
executed;  and  upon  this  hypothesis  they  seem  principally  to  rest 
their  case.  But  the  hypothesis  is  not  correct.  Said  act  took  effect 
and  was  in  force  from  and  after  its  passage,  ^bich  was  some  time 
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in  Augast,  1856.  The  legislature  that  passed  said  act  adjourned  sine 
die  on  August.  30,  1855.  Now,  under  said  act,  (Laws  1855,  p.  182, 
§  42,)  said  deed  never  had  any  validity  as  against  Harttmann,  for  it 
was  never  recorded  in  the  county  register's  office;  and  although 
Harttmann  was  a  subseqaent  purchaser  of  the  property,  yet  he  was 
an  innocent  and  bona  fide  purchaser  of  the  same,  for  a  valaable  con- 
sideration actually  paid,  and  he  took  possession  of  the  property  un- 
der his  purchase,  and  had  his  deed  therefor  duly  recorded  in  the 
county  register's  office.  Even  if  Harttmann's  deed  under  the  same 
.  act  was  void  as  to  Mott  and  the  Hutchinsons  (as  it  probably 
*142  was)  until  he  had  it  recorded  in  the  county  register's  ^office, 
still  he  finally  had  it  so. recorded.  The  act  of  1859,  "regu- 
lating conveyances, "  (see  Laws  1859,  p.  290,  §  IS ;  Gomp.  Laws  1862, 
p.  355,  §  13,)  could  not,  by  its  terms,  make  Mott's  deed  valid  as  against 
Harttmann  without  being  recorded,  although  such  act  may  have  made 
Harttmann's  deed  valid  as  against  Mott  and  the  Hutchinsons  be- 
fore it  was  recorded;  for  none  but  Harttmann  was  a  "'subsequent 
purchaser  for  a  valuable  consideration,  without  notice,  **  from  Addis, 
within  the  meaning  of  section  13  of  that  act.  Only  one  deed  in  the 
defendants'  chain  of  title  from  Addis  down  toBebecca  D.  Hutchin- 
son was  ever  recorded  in  the  county  register's  office,  and  that  was 
the  deed  from  Walter  G.  Hutchinson  and  wife  to  Rebecca  D.  Hutch- 
inson.  Now,  probably,  all  the  deeds  in  the  defendants'  chain  of  title 
from  Mott  down  to  Bebecca  D.  Hutchison  were  void  on  account  of  the 
defective  and  informal  execution  of  the  deed  from  Mott  to  Walter  G. 
Hutchinson;  but  even  if  they  were  not  void  for  that  reason,  still  we 
think  they  cannot  affect  the  plaintiff's  title,  because  the  title  of  Mott 
himself  is  void  as  against  the  plaintiff's  title.  Neither  can  the  re- 
cording of  the  deed  from  Walter  G.  Hutchinson  and  wife  to  Bebecca 
D.  Hutchinson  affect  the  plaintiff's  title.  The  record  of  that  deed 
simply  gives  notice  of  the  existence  and  contents  of  such  deed  to  all 
subsequent  purchasers  of  the  property  from  Walter  G.  Hutchinson. 
It  does  not  give  notice  to  any  person  that  Walter  G.  Hutchinson  and 
wife  had  any  right  to  the  property  in  controversy;  nor  does  it  give 
notice  to  any  person  of  any  of  the  prior  deeds  in  the  defendants'  chain 
of  title.  That  is,  the  recording  of  one  deed  does  not  constitute  a  rec- 
ord of  all  deeds  prior  to  it,  and  which  with  it  constitute  a  chain  of 
title.  But  the  said  deed  from  Walter  G.  Hutchinson  and  wife  to  Be- 
becca D.  Hutchinson  does  not  pretend  or  purport  to  show  where 
Walter  G.  Hutchinsoci  obtained  his  interest  in  the  property.  It  is 
merely  a  quitclaim  deed.  The  authorities  sustaining  these  proposi- 
tions will  be  found  in  the  brief  of  defendants  in  error,  and  in  3  Washb. 

Beal  Prop.  285,  591. 
*143     *The  judgment  of  the  court  below,  in  addition  to  what  is  nec- 
essary to  be  contained  therein,  contains  an  order  that  the 
plaintiff  shall  recover  the  premises  from  the  defendants.     Now,  while 
this  order,  is  wholly  unnecessary,  and  therefore  erroneous,  yet  we  can- 
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not  see  how  it  oan  affect  the  substantial  rights  of  the  defendants.  Of 
coarse,  the  plaintiff  does  not  want  to  recover  what  he  already  has. 
He  merely  wants  to  have  his  title  and  possession  qaieted,  and  this  is 
all  that  the  judgment  below  should  have  attempted  to  do.  The  judg- 
ment may  be  corrected  in  this  respect,  without  costs.  In  all  other 
respects  the  judgment  of  the  court  below  will  be  affirmed. 
(All  the  justices  concurring.) 


Moses  Ketbs  v.  J.  Sitydsb. 
July  Term,  1875. 

1.  8took:  Herd  Law  of  1872.    The  act  of  the  legislature  entitled  ''An 

act  to  provide  for  the  regulating  of  the  running  at  large  of  animals,"  ap- 
proved February  24,  1872,  commonly  known  as  the  *'herd  law,"  is  cob- 
stitutional  and  valid.^ 

2.  :  Order  of  County  Board.     An  order  made  by  the  board  of 

county  commissioners  prohibiting  certain  stock  from  running  at  large  in 
a  portion  of  said  county  only,  to-wit,  in  certain  townships  thereof,  and 
not  in  the  whole  county,  is  void.* 

Error  from  Morris  district  e6urt. 

Beplevin  brought  by  Keyes  to  recover  possession  of  two  head  of  neat 
cattle.  The  defense  was  that  the  cattle  in  question  were  allowed  by 
Eeyes  to  run  at  large  in  Elm  Greek  township,  in  which  defendant, 
Snyder,  resides,  and  that  they  did  then  and  there,  and  "on  the  fif- 
teenth of  July,  1873,  enter  upon  the  farm  of  said  Snyder,  and  did 
then  and  there  eat,  trample  down,  and  destroy  the  crops  of  said  de- 
fendant then  and  there  standing  and  growing,  and  did  then 
*144:  and  there  dam*age  defendant's  said  growing  crops  to  the 
amount  and  of  the  value  of  one  dollar ;  that  said  defendant 
has  never  been  paid  said  damages;  that  he  took  said  cattle  into  cus- 
tody until  such  damages  should  be  paid ;  that  he  claims  a  lien  upon 
said  cattle  for  said  damages ;  and  that,  within  five  days  after  taking 
such  cattle  into  his  possession  as  aforesaid,  he  commenced  an  action 
against  said  Keyes  before  a  justice  of  the  peace  for  said  Morris  county 
to  recover  said  damages,  and  enforce  said  lien,  and  said  action  is  now 
pending,"  etc.  This  action  of  replevin  brougl^  by  Eeyes  was  com- 
menced before  a  justice  of  the  peace,  and  was  removed  by  appeal  to 

^The  night  herd  law  of  18S8  is  not  repealed,  either  in  terms  or  by  implication, 
by  the  general  herd  law  of  1872.    Lauer  v.  Livings,  24  Ean.  277 

*  Under  the  night  herd  law,  an  order  of  the  commissioners  requiring  animals  to 
be  confined  in  tne  niffht-Ume  during  the  entire  year  is,  if  properpnorproceed- 
ings  are  had,  within  the  statute,  and  valid.  Lauer  v.  Livings,  24  £an.  277.  Suf- 
ficiency of  preliminary  steps  to  order,  Eungle  v.  Fasnacht,  S)  Kan.  659;  presump- 
tion, St.  Louis  &  S.  F.  Ry.  Co.  ▼.  Mossman,  80  Ean.  386;  8.  0.  2  Pao.  Rep.  146. 
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the  district  court,  where  a  trial  was  had  at  the  October  term,  1873. 
Snyder  justified  his  taking  tip  and  detention  of  the  cattle  under  an 
order  adopted  by  the  board  of  commissioners  of  said  county,  February 
17,  1873,  which  order  is  as  follows:  "Be  it  ordered  by  the  board  of 
county  commissioners  of  Morris  county,  Kansas,  that  the  following 
described  animals  are  hereby  prohibited  from  running  at  large  in  the 
f oUoyring  named  townships  of  the  aforesaid  county  of  Morris :  This 
order  shall  include  all  horses,  asses,  and  neat  cattle  in  the  townships 
hereinafter  named.  It  shall  be  in  force  in  the  townships  of  Parker, 
Clark's  Greek,  Diamond  Valley,  Elm  Creek,  and  Ohio;  .and  shall  take 
effect  on  the  first  day  of  April,  1873,  and  continue  in  force  until  the 
first  day  of  December,  1873.  It  is  further  ordered  that  this  order  be 
published  for  four  weeks  prior  to  its  taking  effect  in  the  Morris 
County  Bepublican."  It  was  admitted  that  the  townships  named  in 
the  order  were  only  a  portion  of  the  townships  in  Morris  county.  The 
district  court,  a  jury  being  waived,  found  that  the  defendant  had  a 
valid  lien  on  said  cattle  for  the  amount  of  the  damages  claimed  by 
bim,  and  the  costs  of  taking  up  said  cattle  and  enforcing  said  lien, 
and  was  entitled  to  the  possession  of  the  cattle  until  said  damages 
and  costs  were  paid;  and  gave  judgment  accordingly,  and  against  the 
plaintiff  for  costs. 

Sharp  d  McDonald,  for  plaintiff. 

Hughes  d  Bradley,  for  defendant. 

*145  ^Valentine,  J. .  Theonly  questions  involved  in  this  case  which 
we  shall  consider  are  as  follows :  Fir  at.  Is  the  act  of  the  leg- 
islature entitled  "An  act  to  provide  for  the  regulation  of  the  running 
at  large  of  animals,"  approved  February  24,  1872,  (Laws  1872,  p. 
384,)  commonly  known  as  the  ''herd  law,''  constitutional  and  valid? 
Second.  Is  a  certain  order  made  by  the  board  of  county  commission- 
ers of  the  county  of  Morris,  prohibiting  certain  stock  from  running  at 
large  in  a  portion  of  the  townships  of  said  county,  and  not  prohibit- 
ing  such  stock  from  running  at  large  in  the  whole  of  the  county, 
valid?  We  must  answer  the  first  of  these  questions  in  the  afiSrma- 
tive,  and  the  second  in  the  negative.  That  the  act  is  constitutional 
and  valid,  see  the  case  of  Noffzigger  v,  McAllister,  12Ean.  *315; 
and  that  the  act  does  not  apply  to  townships,  but  to  counties,  see  the 
act  itself.     Section  1  of  the  act  reads  as  follows : 

"Section  1.  The  board  of  county  commissioners  of  the  different 
counties  of  this  state  shall  have  power,  at  any  session  after  the  tak- 
ing effect  of  this  act,  to  direct  by  an  order  what  animals  shall  not  be 
allowed  to  run  at  large  within  the  bounds  of  their  county." 

There  is  no  provision  authorizing  the  county  board  to  "direct  by 
an  order  what  animals  shall  not  be  allowed  to  run  at  large  within  the 
bounds  of"  any  township,  school-district,  road-district,  or  fraction 
thereof.  The  whole  power  that  the  commissioners  possess  to  pro- 
hibit stock  from  running  at  large,  they  get  from  said  section  1,  and. 
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unless  that  should  clearly  give  them  the  power  to  prohibit  stock  from 
running  at  large  in  fractions  of  the  county,  We  shpuld  not  hold  that 
they  possess  any  such  power. 

The  judgment  of  the  court  below  is  reversed^  and  oaase  remanded 
for  further  proceedings. 

(All  the  justices  concurring.) 


•146  *Sbymoi7b  Tabbant  v.  John  Swain.^ 

July  Term,  1875. 

1.  Homestead:  Equitable  Owner.    Where  a  person  resides  upon  and  oc- 
cupies a  certain  piece  of  land,  he  may  acquire  a  homestead  interest  there- 
in under  the  homestead  exemption  laws  of  Kansas,  although  he  may  have 
only  an  equitable  interest  in  the  land.    [Moore  v.  Beaves,  post^  *lhO; 
.  Hixon  V.  George,  18  Kan.  259;  Hogan  v.  Manners,  28  Kan.  557.] 

2. :  Owner  of  Undivided  Half.  Where  a  person  owns  an  undi- 
vided half  of  a  certain  piece  of  land,  and  resides  upon  and  occupies  the 
land  with  his  family,  he  may  acquire  a  homestead  interest  ih  the  land, 
under  the  homestead  exemption  laws  of  Kansas,  so  far  as  such  interest 
does  not  conflict  with  the  rights  and  privileges  of  his  co-tenant,  althougb 
he  owns  only  an  undivided  half  of  the  land* 

Error  from  Cowley  district  court. 

Tarrant  owned  the  undivided  one-half  of  certain  real  property, 
which  he  occupied  with  his  family,  and  which  he  claimed  as  his  home- 
stead. Swain  owned  a  judgment  against  Tarrant,  and  caused  Tar- 
rant's interest  in  said  land  to  be  sold  by  the  8heri£F  under  an  execu- 
tion issued  on  such  judgment.  Tarrant  moved  to  set  aside  said  sher- 
i£F'8  sale  on  the  ground  that  his  homestead  interest  was  exempt. 
The  district  court,  at  the  March  term,  1874,  refused  to  set  said  sale 
aside,  but  made  an  order  confirming  said  sale. 

Alexander  d  Saffold,  for  plaintiff  in  error. 

The  legal  signification  of  the  word  ''owner*'  in  the  constitution  is 
whatever  interest  the  party  owns  in  what  constitutes  the  residence  of 
his  family.  It  may  be  an  equitable  interest  under  a  contract  of  pur- 
chase, or  simply  a  leasehold.  Gunnison  v.  Twitcbel,  38  N.  H.  62; 
McKee  v.  Wilcox,  11  Mich.  868;  Pelan  v.  De  Bevard,  13  Iowa,  53; 
In  re  Becketford,  1  Dill.  45;  Bartholomew  v.  West,  2  Dill.  200.  It 
seems  to  us  an  anomaly  in  law  that  if  a  debtor  be  sole  owner  of  realty, 
he.  may  claioi  a  homestead  exemption  in  it ;  but  if  he  be  so  anforta- 

'    •'.  >      ■ 

1  See  full  note  td  lUndall  v.  Edler,  13  Kan.  376;  also  Helm  v.  Helm.  11  Kan.  25, 
and  note  J  Moore  v.  Reaves,  post,  *1Q0. 
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Bate  as  to  own  but  the  half  of  it,  his  plea  for  exemption  most!  be  dis- 
regarded,  and  his  wife  and  children  thrast  out  into  the  strwet. 
*147    'Snch  could  not  ha^e  been  the  intention  of  the  framers  of  our 
constitution  ajid  the  makers  of  our  laws. 

Pryor  dt  Kager,  for  defendant  in  error. 

Whether  the  property  is  or  is  not  a  homestead  the  court  is  not 
bound  to  decide,  on  confirming  a  sale  of  real  estate ;  and  a  ^decision 
either  for  or  against  a  party,  upon  such  motion,  is  not  res  judicata 
and  conclusive  between  the  parties;  hence  it  cannot  afifect  the  sub- 
stantial rights  of  the  party,  and  will  not  be  considered  by  this  court. 
But  suppose  this  court  should  consider  this  homestead  question,  then 
the  question  would  arise  in  this  case  as  to  whether  or  not  a  home- 
stead exemption  exists  in  favor  of  the  owner  of  an  undivided  half  of 
real  estate,  and  against  the  owner  of  the  other  undivided  half. 
We  think  oar  own  statute  settles  this  question  in  the  negative,  that 
it  does  not  exist.  Can  this  property  be  sold  under  "forced  sale" 
without  the  consent  of  husband  and  wife  ?  If  it  can,  it  is  not  a  home- 
stead. Suppose  one  of  the  part  owners  should  bring  an  action  for 
partition,  and  the  property  be  sold  under  section  626  of  the  Civil 
Code,  the  husband  being  part  owner,  and  residing  upon  the  premises 
with  his  wife  and  family,  would  it  be  contended  that  the  husband 
and  wife,  setting  up  a  claim  of  homestead,  could  nullify  the  statute  ? 
Then  <  the  interest  of  a  part  owner  may  be,  and  is,  subject  to  forced 
sale  onder  process  of  law.  And  it  appears  to  us  that  the  word 
"owner,"  in  the  exeniption  law,  means  *'one  that  has  such  a  title  to 
land  that  he  is  by  virtue  of  such  title  entitled  to  the  exclusive  pos- 
session thereof.  **  That  a  tenant  in  common  has  no  such  title  in 
Kansas,  see  Gen.  St.  748,  §  597. 

YAiiBNTiNE,  J.  This  petition  in  error  is  prosecuted  in  this  court 
for  the  purpose  of  reversing  an  order  of  the  district  court  of  Cowley 
connty  overruling  a  motion  of  the  plaintiff  in  error  to  set  aside  a 
sheriff  sale.  On  the  twenty-seventh  of  October,  1873,  said  district 
court  rendered  two  judgments  in  an  action  in  which  Swain 
*148  was  plaintiff  and  Tarrant  was  defendant.  *Tbe  first  judg- 
ment was  that  Tarrant  should  pay  to  Swain,  on  or  before  De- 
cember 81,  1873,  $452.63,  and  that  Swain  should  then  convey  to 
Tarrant  the  undivided  half  of  lot  11,  in  block  129,  in  the  city  of  Win- 
field,  Cowley  county.  The  other  judgment  was  in  favor  of  Swain  and 
against  Tarrant  for  $226.71.  This  second  judgment  was  merely  a 
personal  judgment,  and  had  no  connection  whatever  with  said  lot. 
Ever  since  and  before  said  judgments  were  rendered,  Tarrant  and  his 
family  have  resided  on  said  lot,  claiming  the  same  as  their  homestead. 
On  November  19, 1873,  an  execution  was  issued  on  said  second  judg- 
ment, and  levied  December  17,  1873,  on  the  undivided  half  of  said 
lot.  Tarrant  paid  to  Swain  the  amount  required  by  .said  first-men> 
tioned  judgment  within  the  time  prescribed  by  the  judgment;  and. 
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the  said  Swain  conveyed  to  said  Tarrant  by  his  deed  of  quitolaim 
sftid  property,  as  required  by  said  decree,  on  the  first  of  January, 
1874.  On  Febraary  9,  18749  said  property  was  sold  at  sheriff's  sale 
on  said  execution,  and  this  is  the  sale  now  in  controversy.  We  sup- 
pose the  only  question  involved  in  this  case  is  whether  said  property 
was  exempt  from  said  execution  and  sale  by  virtue  of  the  homestead 
exemption  laws.  We  think  it  was.  Both  parties  admit,  and  in  fact 
claim,  that  at  the  time  said  judgments  were  rendered,  and  at  the  time 
said  execution  was  issued  and  levied,  Tarrant  had  an  equitable  inter- 
est in  said  property.  Tarrant  claims  that  this  equitable  interest  was 
sufficient  to  uphold  his  homestead  claim,  and  Swain  claims  that  it 
was  sufficient  to  uphold  the  levy  of  said  execution.  We  think  it  was 
sufficient  to  uphold  either,  in  the  absence  of  the  other;  and  as  the 
homestead  claim  is  prior  in  time  to  the  levy  of  said  execution,  and 
indeed  prior  in  time  to  the  rendering  of  the  judgment  upon  which 
said  execution  was  issued,  it  is  prior  in  right,  and  paramount  to  any 
claim  founded  upon  said  execution.  If  Tarrant's  equitable  interest 
in  said  property  was  sufficient  to  uphold  the  levy  of  the  execution, 
we  know  of  no  good  reason  why  it  should  not  be  considered  sufficient 
to  uphold  the  homestead  claim ;  and  if  it  was  not  sufficient  to 
*149  uphold  the  levy,  then  manifestly  *the  sale  of  the  property 
should  have  been  set  aside.  That  an  equitable  interest  in  real 
estate,  or  an  interest  less  than  a  freehold,  will  uphold  a  homestead 
interest,  see  McEee  v.  Wilcox,  11  Mich.  358;  Pelan  v.  De  Bevard, 
13  Iowa,  53;  McCabe  v.  Mazzuchelli,  13  Wis.  478 ;  Blue  v.  Blue,  38 
lU.  9;  Conklin  v.  Foster,  57  Dl.  104. 

But  it  is  claimed  that  Tarrant  owns  only  the  undivided  half  of  said 
lot,  and  tbat  such  an  interest  in  property  is  insufficient  to  uphold  a 
homestead  claim.  We  can  perceive  no  good  reason  why  this  should 
be  so,  under  our  broad  and  comprehensive  homestead  provisions. 
Thorn  v.  Thorn,  14  Iowa,  49 ;  McClary  v.  Bixby,  36  Vt.  254.  The 
laws,  however,  of  the  various  states  upon  this  subject  differ,  and  sev- 
eral decisions  may  be  found  on  the  other  side  of  the  question.  Of 
course,  a  tenant  in  common  can  obtain  no  such  homestead  interest  as 
will  interfere  with  the  rights  or  interests  of  his  co-tenant,  or  any  per- 
son rightfully  holding  under  his  co-tenant.  But  this  is  probably  the 
only  limitation  upon  his  acquiring  a  homestead  interest  in  such  prop- 
erty. Third  parties  cannot  say  that,  because  a  tenant  in  common 
cannot  obtain  such  a  homestead  interest  as  will  defeat  or  destroy  the 
interest  of  his  co-tenant,  that,  therefore,  he  cannot  obtain  any  home- 
stead interest  at  all.  Neither  can  his  co-tenant  question  his  right  to 
acquire  a  homestead  interest  in  the  property,  so  long  as  such  co-ten- 
ant is  allowed  to  enjoy  all  his  rights  and  privileges  in  and  to  said 
property  as  a  co-tenant.  There  is  a  vast  difference  between  holding 
property  as  tenants  in  common  and  holding  it  as  coparceners.  Each 
co-tenant  has  a  known,  absolute,  fixed,  and  determinate  individual 
interest  in  the  property.     No  coparcener  has  any  such  interest.    In 
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estates  in  coparcenery  the  whole  of  the  property  belongs  to  the  co- 
parceners jointly,  as  an  aggregate  and  indiyidual  entity.  It  is  like 
the  property  of  a  copartnership,  no  member  of  which  has  any  specific 
interest  in  any  article  of  property  belonging  to  the  copartnership. 
His  interest  is  merely  to  share  in  the  profit,  or  profit  and  loss,  and 
receive  dividends  made  from  time  to  time,  and  at  the  final  clos- 
^^150  ing  up  of  the  copartnership;  *and  he  really  has  no  interest 
as  an  individual  in  any  specific  article  of  the  property  belong- 
ing to  the  copartnership. 

The  order  of  the  court  below  will  be  reversed,  and  cause  remanded 
for  further  proceedings. 

(All  the  justices  concurring.) 


A.  E.  MooRB  V.  Daniel  Reaves  and  wife. 

July  Term,  1875. 

1.  Homestead :  Equitable  Owner.    An  equitable  owner  of  real  estate  ma> 

occupy  and  bold  the  same  as  his  homestead,  subject  to  all  the  rights, 
privileges,  immunities,  and  disabilities  given  and  imposed  by  the  home- 
stead  exemption  laws;  following  Tarrant  v.  Swain,  ante,  *146. 

2.  :  Possession  is  Notice  to  All.    When  an  equitable  owner  of  a 

homestead  is  in  the  actual  occupancy  of  the  land,  all  persons  must  take 
notice  of  his  homestead  interest    [Davies  v.  Cole,  28  Kan.  260.^] 

8.  :  Con^eyanoe  by  Husband  Alone.    An  actual  occupant  of  land, 

claiming  the  same  as  his  homestead,  cannot  tmnsfer  his  equitable  title 
to  the  land,  even  conditionally,  while  he  occupies  the  same  as  his  home- 
stead, except  with  the  consent  of  his  wife. 

4.  .    And  where  an  attempt  is  made  by  the  husband  alone,  without 

the  consent  of  the  wife,  to  transfer  such  title,  so  as  to  secure  the  payment 
of  a  pre-existing  debt  not  previously  a  lien  on  the  homestead,  such  debt 
does  not  thereby  become  a  lien  on  the  homestead.^ 

6.  :  Trust :  Lien  of  Transferee.    And  where  the  transferee  in  such 

a  case  afterwards  procures  the  legal  title  to  himself,  without  the  consent 
of  the  wife,  he  holds  such  legal  title  in  trust  for  the  occupants  of  the 
homestead*  and  is  entitled  to  be  reimbursed  only  for  such  sums  as  he  has 
actually  and  properly  paid  to  disincumber  the  property  from  valid  liens. 

1 A  person  in  actual  posaeBsion  of  real  estate  under  an  unrecorded  deed  is,  as 
against  all  persons  who  have  actual  notice  of  such  deed,  the  legal  and  absolute 
owner  of  such  real  estate;  and,  as  against  aU  other  persons,  he  is  the  equita- 
ble owner.  All  persons  are  bound  to  talse  notice  of  all  equitable  interests  which 
any  person  may  have  In  real  estate  of  which  he  Is  in  the  actual  possession. 
Tucker  ▼.  Vandermark,  21  Kan.  dS8.    Bee,  also,  Bumner  v.  McFarlan,  pott,  *eOO. 

s  Contract  to  convey  homestead,  made  by  husband  without  consent  of  wife, 
held  void;  and  note  and  money  given,  with  full  knowledge  of  the  facts  and  cir- 
cumstances, held  not  recoverable.  Thimes  y.  StnmpfF,  88  Kan.  58;  S.  C.  6  Pac. 
Rep.  481.  See  note  to  Randal  ▼.  Elder.  12  Kan.  *276;  Morris  v.  Ward,  5  Kan.  141, 
ana  note;  DoUman  y.  Harxis,  Id.  868;  Tarrant  v.  Swain,  ante,  *li8. 
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Error  from  Brown  district  court. 

Action  by  Beaves,  and  Jane,  his  wife,  to  quiet  their  title  to  certain 
lands  occupied  and  claimed  by  them  as  their  homestead.  Moore,  de- 
fendant,  claimed  to  be  the  owner  in  fee  of  said  lands.  The 
"^151  district  court,  at  the  April  term,  187S,  found  *and  adjudged 
that  Beaves  and  wife  were  the  equitable  owners,  and  that 
Moore  had  a  lien  on  the  lands  for  certain  moneys  paid  thereon  bj 
him,  and  decreed  that  Reaves  should  pay  to  Moore  the  amount  of  his 
lien,  and  that  Moore  should  thereupon  convey  the  legal  title  to  them. 

J.  P.  Taylor  and  Nathan  Price^  for  plaintiff  in  error. 

W.  W.  Guthrie  and  KiUey  dt  May,  for  defendant  in  error. 

ft 

Valentine,  J.  On  July  27,  1867,  the  Central  Branch  Union  Pa- 
cific Eailroad  Company  owned  the  W.  J  of  the  N.  W.  J  of  section  21, 
township  3,  range  17,  in  Brown  county,  and  on  that  day  entered  into 
a  written  contract  for  the  sale  of  said  land  to  Thomas  J.  Payne. 
Payne  paid  $10  down,  and  was  to  make  two  other  payments  at  stated 
periods,  up  to  July  27, 1876,  when  the  railroad  company  was  to  con- 
vey said  land  to  Payne,  or  to  his  heirs  or  assigns,  by  a  good  and  saf- 
ficient  warranty  deed.  In  March,  1868,  Payne,  in  consideration  of 
$42.50  to  him  paid,  assigned  his  claim  to  said  land  to  Alfred  S. 
Jones,  by  a  written  assignment  indorsed  on  the  back  of  said  contract. 
In  February,  1869,  Jones,  in  consideration  of  $500  paid  to  him,  as- 
signed his  claim  to  said  land  to  Daniel  Beaves,  (plaintiff  below,  de- 
fendant in  error,}  by  a  like  written  assignment  indorsed  on  the  back 
of  said  contract.  Beaves  took  immediate  possession  of  said  land, 
and  with  his  wife  and  family  has  occupied  the  same  as  bis  home- 
stead ever  since.  On  the  fifteenth  of  October,  1869,  Beaves,  by  a 
like  written  assignment  indorsed  on  said  contract,  except  that  the  as- 
signee's name  was  left  blank,  assigned  his  claim  to  said  land  to  se- 
cure the  payment  of  a  certain  promissory  note  of  $150  held  by  Sam- 
uel Lappin,  and  delivered  said  contract,  with  the  indorsements 
thereon,  to  said  Lappin.  This  assignment  was  made,  and  the  con- 
tract and  indorsements  delivered,  without  the  knowledge  or  consent 
of  the  wife  of  said  Beaves.  Beaves  and  his  grantors  made  the 
*152  first  five  payments  on  said  contract  *as  they  became  dae. 
Beaves  continued  to  occupy  said  land  as  his  homestead,  and 
made  improvements  thereon  of  the  value  of  $300.  Afterwards,  A.  £. 
Moore  (defendant  below,  plaintiff  in  error)  obtained  said  contract 
and  assignments  from  said  Lappin.  What  he  paid  for  them,  or  how 
he  got  them,  is  not  shown.  His  name  was  inserted  in  said  blank  as- 
signment from  Beaves  to  Lappin,  so  as  to  make  th«  assignment  ap- 
pear to  be  an  assignment  from  Beaves  to  Moore ;  but  Moore  did  not 
make  the  insertion,  and  there  is  nothing  in  the  record  that  shows 
that  he  knew  how  or  when  it  was  inserted,  or  in  what  manner  tbiB 
assignment  was  made.  From  anything  appearing  in  the  record  he 
may  have  properly  supposed  himself  to  be  a  bond  fide  purchaser  of 
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the  land.  On  the  twenty-first  of  Deoember,  1871,  Moore  paid  the 
other  five  payments  on  said  contract,  aod  prooored  a  deed  to  be  exe- 
cnted  from  the  railroad  company  to  himself  for  said  land.  At  the  time 
he  made  ^aid  payments  there  were  none  of  them  yet  due.  Upon 
these  facts  the  court  below  rendered  judgment  that  plaintiff  Heaves 
should  pay  to  the  defendant,  Moore,  the  amount,  with  inter^8t,  to- 
wit,  $292.40,  which  M^pre  in  good  faith  paid  to  the  railroad  com- 
pany^  and  that  Moore  should  convey  to  Beaves,  by  deed,  said  land. 
Moore  complains  of  this  judgment.  We,  however,  perceive  no  error 
therein  prejudicial  to  Moore.  Beaves  was  the  equitable  owner  of 
said  land.  He  held  the  same  as  his  homestead.  (And  that  such  may 
be  done,  see  Tarrant  v.  SjB^ain,  just  decided,  ante^  *146,  *148,  and 
authorities  there  cited.)  And,  being  in  the  actual  possession  thereof, 
every  person  was  bound  to  take  notice  of  his  homestead  interests ;  and 
therefore,  although  Moore  may  have  been  a  bona  fide  purchaser  in 
fact  of  said  land,  yet  in  law  he  took  it  subject  to  all  the  homestead 
interests  of  the  plaintiff.  The  blank  assignment  to  Lappin,  even  if 
it  had  been  valid,  would  have  been  nothing  more  than  a  conditional 
alienation  of  the  plaintiff's  equitable  interest  in  said  land,  in  the  nature 
of  a  mortgage  to  secure  the  payment  of  said  $150  note,  and  would  not 
have  been  an  absolute  conveyance  to  Lappin  or  Moore  of  the 
*153  plaintiff's  equitable  title.  But  as  the  assignment  was  of  *land 
held  by  the  plaintiff  as  bis  homestead,  and  was  made  by  the 
plaintiff  alone,  without  the  consent  of  his  wife,  the  assignment  itself 
was  and  is  absolutely  void.  McEee  v.  Wilcox,  11  Mich.  358 ;  McCabe 
V.  Mazzuchelli,  18  Wis.  478. 

We  think  the  following  is  the  law  of  this  case:  An  equitable 
owner  of  real  estate  may  occupy  and  hold  the  same  as  his  homestead, 
subject  to  all  the  rights,  privileges,  immunities,  and  disabilities  given 
and  imposed  by  the  homestead  exemption  laws;  following  Tarrant 
V.  Swain,  supra;  and,  being  in  the  actual  occupancy  of  thf«  land,  all 
persons  must  take  notice  of  his  homestead  interests.  He  cannot 
transfer  his  equitable  title  to  the  land,  even  conditionally,  while  he 
occupies  the  same  as  his  homestead,  except  with  the  consent  of  his 
wife ;  and  where  an  attempt  is  made  by  the  husband  alone,  without 
the  consent  of  his  wife,  to  transfer  such  title,  so  as  to  secure  the  pay* 
ment  of  a  pre-existing  debt  not  previously  a  lien  on  the  homestead, 
such  debt  does  not  thereby  become  a  lien  on  the  homestead.  W^here 
the  transferee  in  such  a  case  afterwards  procures  the  legal  title  to  him- 
self, without  the  consent  of  the  wife,  he  holds  such  legal  title  in  trust 
for  the  occupants  of  the  homestead,  and  is  entitled  to  be  reimbursed 
only  for  such  sums  as  he  has  actually  and  properly  paid  to  disin- 
oumber  the  property  from  valid  liens. 
The  judgment  of  the  court  below  is  affirmed. 
(All  the  justices  concurring.) 
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*15i    *Mathias  Oswalt  v.  J.  B.  Hallowbll,  Treasarer,  eto. 

July  Term,  1875. 

Taxation :  Agrioultajral  Ck)llege  Lands  Held  under  Contracts  of  Pur- 
ehtoe  are  Taxable.  In  1867  the  plaintiff  purchased  from  the  state, 
through  its  proper  agents,  a  quarter  section  of  the  ninety  thousand  acres 
of  Agricultural  College  lands.  The  purchase  money  was  to  be  paid  ^in 
eight  equal  annual  installments,  with  ten  per  centum  interest  on  each 
installment,  payable  annually;  the  first  installment  to  be  paid  at  tbe  date 
of  purchase,"  and  the  last  Installment  to  be  paid  December  6,1874. 
Plaintiff  paid  the  first  installment  at  the  date  of  the  purchase,  and  prob- 
ably paid  the  other  installments  as  they  became  due,  though  this  is  not 
shown.  When  plaintiff  purchased  said  land  he  received  only  a  bond  for 
a  deed,  and  gave  his  promissory  notes  for  the  balance  of  the  purchase 
money.  Plaintiff  has  never  received  a  patent  from  the  state  for  said 
land.  In  1873  said  land  was  assessed  for  taxation,  and  taxes  wei*e  levied 
upon  the  same.  Held,  that  as  section  1  of  the  tax  law  provides  that  **al] 
property  in  this  state,  real  and  personal,  not  expressly  exempted  there- 
from, shall  be  subject  to  taxation,"  and  as  no  provision  of  the  constitu- 
tion or  statutes  "expressly"  or  even  impliedly  exempts  such  property 
from  taxation,  the  same  is  taxable.^ 

Error  from  Washington  district  court. 
Tbe  case  is  stated  in  the  opinion. 
J.  D.  Brumbaugh,  for  plaintiff. 

Valentine,  J.     This  was  an  application  to  the  jndge  of  the  ooa it  be- 
low,  at  chambers,  for  a  temporary  injunction  to  restrain  the  defend- 
ant, as  treasurer  of  Washington  county,  from  selling  the  S.  W^.  i  ot 
section  20,  township  2,  range  5,  in  said  county,  for  taxes  assessed 
upon  said  land  for  the  year  1873.     The  plaintiff^parchased  saidlland 
of  the  state  of  Kansas ;  tbe  same  being  a  portion  of  the  ninety  thou- 
sand acres  of  land  granted  by  the  government  of  the  United 
*155     States  to  *the.  state  of  Kansas  under  the  act  of  congress  enti- 
tled- ''An  act  donating  public  lands  to  the  several  states  and 
territories  which  may  provide  colleges  for  the  benefit  of  agriculture 
and  the  mechanic  arts,''  approved  July  2,  1862.     12  U.  S.  St.  at 
Large,  505.     He  purchased  said  land  under  the  provisions  of  an  act 
of  the  legislature  of  Kansas  entitled  "An  act  for  the  sale  of  lands  be- 
longing to  the  State  Agricultural  College,*'  approved  February  22, 
1866.     Gen.  St.  78.     Said  land  was  sold  December  6, 1867,  B,rxi  tbe 
purchase  money  was  to  be  paid  "in  eight  equal  annual  installcad^^^ 
with  ten  per  centum  interest  on  each  installment,  payable  ann^^^y* 
the  first  installment  to  be  paid  at  the  date  of  purchase, "  (Gen.  St*  7^» 

iSee.  also,  Morgan  v.  County  of  Clay,  27  Kan.  229;  Board  of  Regento  ▼.  T^^!^' 
ton,  2S  Kan.  880.  Lands  belonging  to  the  Agricultural  College,  which  si^^  ^l 
law  of  1871  have  been  sold  under  a  time  contract,  (part  of  the  purchase  in^ney 
being  paid,)  are,  before  any  right  of  forfeiture  accrues,  subject  to  tgL%^^^^' 
County  of  Dickinson  v.  Baldwin.  29  Kan.  588. 
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§  2,)  and  the  last  inBtallment  to  be  paid  December  6, 1874.  Plaintiff 
paid  the  first  installment  at  the  date  of  the  purchase ;  but  whether 
he  has  paid  any  of  the  other  installments  is  not  shown.  When  plain- 
as  purchased  said  land,  he  received  only  a  bond  for  a  deed,  and  gave 
his  promissory  notes  for  the  balance  of  the  purchase  money.  At  the 
time  said  land  was  assessed  and  taxed  in  1873,  all  of  said  notes  ex- 
cept two  were  due.  Whether  any  of  them,  or  some  of  tbem,  or  all 
of  them,  had  been  paid  at  that  time  is  not  shown.  We  shall  assume, 
however,  that  all  of  those  which  had  become  due  up  to  that  time  were 
paid,  and  those  which  had  not  yet  become  due  were  not  paid.  No 
patent  had  ypt  been  issued  by  the  state  to  the  plaintiff  for  said  land. 
The  main  question,  therefore,  presented  by  these  facts,  and,  indeed, 
we  think  the  only  one,  is  whether  said  land  was  taxable  for  the  year 
1873.  We  suppose  it  will  be  conceded  that  the  legal  title  to  said 
laud  still  remained  in  the  state  of  Kansas  when  said  land  was  taxed, 
and  that  the  'equitable  title  thereto  had  been  transferred  to  the  plain- 
tiff. The  purchaser  of  such  lands  is  not  required,  under  the  statutes, 
to  do  anything  more  than  to  pay  his  eight  annual  installments  of  the 
purchase  money,  with  interest ;  and  there  is  no  provision  made  by 
statute  or  otherwise  for  any  forfeiture  of  the  land  back  to  the  state 
on  failure  by  him  to  make  such  payments.  Hence  the  whole 
*156  question  of  the  forfeiture  of  the  land  in  such  cases  would  *rest 
upon  broad  equitable  principles ;  and,  as  equity  abhors  for- 
feitures, but  few  forfeitures  would  be  declared.  Therefore,  under 
Buch  circumstances,  we  think  the  plaintiff  holds  the  equitable  title  to 
said  land ;  and,  if  so,  then  we  think  the  land  is  taxable.  Even  where 
the  United  States  holds  the  legal  title,  and  an  individual  holds  the 
equitable,  the  land  is  taxable.  McMahon  v.  Welsh,  11  Ean.  291, 
and  cases  there  cited. 

But  do  the  laws  of  Kansas  make  this  kind  of  land,  held  in  this 
manner,  taxable?  Now,  there  can  be  no  question  as  to  the  power  of 
the  state  to  tax  all  land  within  its  borders  not  belonging  to  the  United 
States  or  to  Indians,  even  though  the  state  may  own  the  land  itself. 
The  only  question  is  whether  the  state  has  attempted  to  make  these 
lands  taxable.  The  first  section  of  the  tax  law  provides  that  "all 
property  in  this  state,  real  and  personal,  not  expressly  exempted  there- 
from;  shall  be  subject  to  taxation."  Gen.  St.  1019,  §  1.  Now,  are 
these  lands  '^expressly  exempted"  from  taxation?  We  think  not. 
The  constitution  provides  that  "all  property  used  exclusively  for  state, 
county,  municipal,  literary,  educational,  scientific,  religious,  benev- 
olent, and  charitable  purposes,  and  personal  property  to  the  amount 
of  at  least  t^fo  hundred  dollars  for  each  family,  shall  be  exempted 
from  taxation."  Const,  art  11,  §  1.  This  i«  the  only  constitutional 
exemption  of  any  kind  of  property  from  taxation.  Section  8  of  the 
tax  law,  among  other  things,  provides  that  '^the  property  described 
in  this  section,  to  the  extent  herein  limite<iy  shall  be  exempt  from 
taxation.     «     *     *     Fifth,  all  property  belonging  excltmvely  to  this 
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tftate,  or  to  the  United  States.*'  This  is  the  only  provision  of  the  stat- 
utes that  may  be  supposed  to  have  any  application  to  this  question. 
No  one  will  suppose  that  the  lands  are  exempt  from  taxation  after 
being  sold,  merely  because  the  proceeds  of  the  sales  are  to  be  used 
for  educational  purposes  only,  (Washburn  College  v.  Shawnee  Co., 
S  Kan.  *344:;  Vail  v.  Beach,  10  Kan.  *214;  St.  Mary's  College  v.  Crowl, 
Id.  *442,  *450;)  hence  we  have  not  quoted  the  statutory  provisions 
exempting  property  used  '^exclusively"  for  educational  pur- 
*157  poses.  Now,  the  land  in  question  *is  not  "used  exclusively 
for  state  purposes,"  as  required  by  the  constitution  in  order 
to  make  it  exempt  from  taxation ;  and  it  does  not  belong  to  the  state 
exclusively,  as  required  by  the  statute  in  order  to  exempt  it  from  tax- 
ation. Indeed,  the  land  is  not  used  for  state  purposes  at  all,  and  the 
state  only  holds  the  legal  title,  with  a  lien  upon  the  equitable  title,  to 
secure  the  payment  of  the  unpaid  purchase  money.  The  purchaser 
has  the  entire  use  of  the  land,  and  has  the  entire  equitable  title,  sub- 
ject only  to  a  lien  upon  the  same  for  the  unpaid  purchase  money. 
With  reference  to  this  kind  of  lien,  see  Stevens  v.  Chadwick,  10  Kan. 
*406;  Curtis  v.  Buckley,  14  Kan.  *449.  Under  section  1  of  the  t^x 
law,  land  must  be  "expressly  exempted,"  in  order  to  be  exempt  from 
taxation.  But  in  this  case  the  land  is  not  exempted  even  by  impli- 
cation. It  will  be  the  duty  of  the  board  of  regents,  and  of  the  legis- 
lature; which  meets  annually,  as  well  as  the  purchaser  of  the  land,  to 
see  that  no  tax  title  is  obtained  against  the  land. 

The  order  of  the  judge  of  the  court  below  refusing  the  temporaiy 
injunction  is  affirmed. 

(All  the  justices  concurring.) 


Bernabd  Sbtter  v.  C.  p.  Alvbt. 
July  Term.  1875. 

!•  Contracts :  Parties  in  Pari  Delicto.  Where  both  parties  to  a  contract 
void  as  against  public  policy  are  equally  at  fault,  the  law  will  leave  tbem 
where  it  finds  them.  If  the  contract  be  still  executory,  it  will  not  en- 
force it,  nor  award  damages  for  its  breach.  If  already  executed,  it  will 
not  restore  the  price  paid,  nor  the  property  delivered. 

2.  .    So,  where  a  town  company,  the  occupants,  and  all  interested 

in  the  town-site,  made  a  contract  with  a  county  to  deed  it  certain  lots 
on  the  town-site,  providing  the  county-seat  was  located  at  the  town,  and 
afterwards  the  county-seat  was  so  located  and  the  lots  deeded,  Tield,  that 
neither  the  town  company,  the  occupants,  the  parties  interested  in  the 
town-site,  nor  one  claiming  under  them,  could  avoid  the  deed,  or  recover 
the  land. 

*158    *d.  Town-Sites:  ]>eed  by  Trustee  of  Town-Site:  Grantee  not  an 

Occupant.    Where  a  party  in  whose  name  a  town-site  is  pre-empted 

for  the  benefit  of  the  occupants,  thereafter  makes  a  deed  for  a  town  lot  to 
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a  party  who  was  not  an  occupant,  but  who  might  lawfully  receive  a 
deed,  and  there  is  nothing  to  show  the  purpose  or  consideration  of  the 
deed,  or  that  it  was  not  made  with  the  assent  and  pursuant  to  the  direc- 
tion of  all  the  occupants,  held,  that  it  was  error  to  hold  such  a  deed  void 
and  of  no  effect,  as  not  made  in  conformity  to  the  duty  of  the  trustee 
and  pre-emptor.^ 

4.  Conveyances:  Bights  under  Unrecorded  Beed.  A  party,  to  avail 
himself  of  section  13,  c/30,  Laws  1859,  for  the  purpose  of  obtaining  pre- 
cedence of  a  prior  unrecorded  deed,  must  be  a  '^subsequent  purchaser  for 
a  valuable  consideration  without  notice."* 

Error  from  Anderson  district  court. 

Ejectment,  brought  by  Alvey  as  plaintiff,  against  Setter  as  defend- 
ant. The  case  was  tried  before  W.  S.  as  referee,  who  found»  "as 
matters  of  law,  that  said  plaintiff  has  a  valid  legal  and  equitable  title 
to  the  premises  in  dispute,  having  derived  his  title  from  G.  W.  Her, 
chairman  of  the  board  of  trustees  of  the  town  of  Garnett,  without  any 
notice,  either  actual  or  constructive,  to  plaintiff's  grantor,  of  the  pre- 
vious deed  given  by  the  said  Her  to  the  board  of  commissioners  of 
Anderson  county;  that  said  plaintiff  has  a  right  to  avail  himself  of 
the  absence  of  notice,  actual  or  constructive,  to  his  said  grantor;  and 
that  the  plaintiff  is  entitled  to  judgment  against  the  defendant  for  the 
recovery  of  the  premises  in  his  petition  described,  and  for  his  costs." 
The  district  court,  at  the  March  term,  1874,  conffrmed  this  report, 
and  gave  judgment  thereon  in  favor  of  Alvey. 

Bergen  <t  Kirk^  for  plaintiff  in  error. 

W.  A.  Johnson^  for  defendant  in  error. 

Bbewbb,  J.  This  was  an  action  of  ejectment  for  half  a  town  lot 
in  Garnett.  The  facts  are  these :  In  October,  1861,  the  town- 
*169  site  of  Garnett  was  pre-empted  by  G.  W.  Her,  chair*man  of 
-  the  board  of  trustees,  for  the  use  and  benefit  of  the  occupants^ 
and  patent  issued  June  1,  1863.  On  April  11,  1862,  Her  conveyed 
the  lot  in  controversy  to  the  commissioners  of  Anderson  county. 
This  deed  was  not  recorded  until  November  30, 1863.  On  April  14, 
1863,  Her  also  conveyed  the  lot  to  J.  M.  Alvey,  and  this  deed  was 
recorded  February  2, 1864.  In  1869,  J.  M.  Alvey  conveyed  to  C.  P. 
Alvey,  the  plaintiff  below,  now  defendant  in  error.  The  same  year 
the  county  conveyed  to  one  Hedley,  who  conveyed  to  Setter,  defend- 
ant below,  now  plaintiff  in  error.  J,  M.  Alvey  had  no  notice,  actual 
or  constructive,  of  the  deed  to  the  county  at  the  time  of  his  deed  from 
Her.  It  does  not  appear  what  be  paid,  if  anything,  for  the  deed,  nor 
whether  the  deed  to  him  (J.  M.  Alvey)  was  made  in  disregard  of  the 
claims  of  G.  P.  Alvey,  or  in  pursuance  of  his  request.  The  lot  was 
drawn,  at  the  regular  drawing  of  lots,  by  said  C.  P.  Alvey,  who  was 

^See  Winfleld  T.  Co.  v.  Maris,  11  Kan.  105,  and  note;  McTaggar(  v.  Harrison, 
12  Kan.  *50,  and  note. 

*See  flutchinson  y.  Harttmann,  ante,  *183. 
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an  aotual  occapant  of  the  town-site,  and  a  stockholder  in  the  Garnett 
Town  Company.  It  was  drawn  upon  share  153.  It  was  also  drawn^ 
at  the  same  time,  by  the  county  of  Anderson,  being  the  fifty-sixth  lot 
drawn.  The  county  became  interested  in  the  town-site,  under  an 
agreement  between  it  and  all  parties  interested  in  the  town-site  of 
Garnett  IJiat,  if  the  county-seat  should  be  located  there,  400  lot» 
in  Garnett  would  be  given  to  the  county.  It  does  not  appear  whether 
plaintiff  was  or  was  not  ignorant  of  the  deed  of  the  county  to  this 
particular  lot,  though,  as  an  occupant,  he  was  a  party  to  the  original 
contract.  Upon  these  facts  the  court  rendered  judgment  in  favor  of 
the  plaintiff,  (defendant  in  error.) 

The  lot  was  first  drawn  by  the  county;  first  deeded  to  the  county. 
Why  should  this  priority  be  set  aside,  and  one  holding  under  a  subse- 
quent drawing  and  subsequent  deed  be  given  the  lot  ?  It  is  insisted 
that  the  deed  to  the  county  was  void  because  the  contract  upon  which 
it  was  based  was  against  public  policy.  Concede,  for  the  purposes  of 
the  argument,  that  the  contract  was  so,  and  therefore  void,  and  we 
do  not  think  it  follows  that  the  deed  can  be  avoided.  The 
*160  town  of  Garnett  and  the  occu^pants  were  in  fault  equally  with 
the  county.  And  the  rule  is  general  that  the  law  will  not  in 
such  cases  interfere  in  favor  of  either  party.  If  the  contract  remains 
executory,  the  law  will  neither  enforce  it  nor  award  damages  for  its 
breach ;  if  already  executed,  nothing  paid  or  delivered  can  be  recovered 
back.  So  here,  no  deed  having  passed,  and  the  contract  being  void,. 
as  stated,  the  county  could  not  have  compelled  the  deed ;  and,  on  the 
other  band,  the  contract  having  been  executed,  and  the  deed  passed, 
neither  the  town  company  nor  the  occupants  can  set  it  aside  and  re- 
cover the  land.  And  what  they  cannot  do,  no  one  claiming  under 
them  can  do. 

Again,  it  is  claimed  that  the  deed  is  void  because  of  the  provision 
in  the  act  of  congress  of  March  2, 1867,  which  declares  that  **any  act 
of  the  trustees  not  made  in  conformity  to  the  regulations''  alluded  to 
in  the  section  granting  the  right  of  entry  shall  be  void.  U.  S.  Bev. 
St.  440,  §  2391.  Her  was,  under  the  act,  a  trustee  for  the  occupants,, 
and  the  county  could  not  in  the  nature  of  things  be  an  occupant* 
Therefore  a  deed  to  the  county  was  to  one  not  an  occupant,  and  not  in 
conformity  to  the  regulations  referred  to.  It  may  properly  be  noticed 
here  that,  so  far  as  the  findings  of  the  referee  are  concerned,  nothing 
is  shown  as  to  the  consideration  or  purpose  of  the  deed.  He  simply 
finds  that  the  county  drew  the  lot  and  received  the  deed.  AH  the  in- 
formation we  have  as  to  the  contract  is  from  the  answer  of  the  de- 
fendant, which  alleges  the  making  of  the  contract,  and  the  execution 
of  the  deed  in  pursuance  of  it.  Of  course,  then,  while  the  facts  al- 
leged in  the  answer  may  be  used  as  against  the  defendant,  they  must 
all  be  taken  together,  and  it  is  there  alleged  that  the  contract  was  made 
by  the  county  with  the  town  authorities,  who  furnished  the  money  to 
enter  the  town-site,  and  with  the  asdent  of  the  occupants,  and  all  other 


SOOTT  V.  PAUI4BN.  129 

persons  intereBted  in  the  town-site.  With  the  answer  out,  we  have 
skiply  ib%  drawing  and  the  deed;  with  it  in,  we  have  also  a  ocmtracty 
assented  to  by  the  plaintiff,  and  all  other  parties  interested.  No- 
*161  where  does  it  appear  for  what  purpose  this  lot  was  oon^veyed  to 
the  county, — whether  for  use  as  a  site  for  a  oourt-house,  jail, 
or  other  public  building,  or  purely  for  purposes  of  speculation.  Now, 
if  a  county  may  lawfully  take  a  deed  for  a  town  lot  from  the  authori- 
ties of  a  town  for  any  purpose,  and  if  the  party  in  whose  name  a  town- 
site  is  pre-empted  may,  with  the  assent  of  all  the  occupants  and 
parties  interested,  lawfully  deed  a  lot  to  the  county,  then  this  deed 
must,  as  against  this  objection,  be  held  good ;  for  there  is  nothing  to 
show  the  purpose,  and  it  cannot  be  presumed  to  have  been  illegal; 
and  nothing  to  show  a  want  of  assent,  and  it  cannot  be  presumed  that 
a  trustee  has  violated  his  trust.  Indeed,  the  plaintiff's  title  rests  upon 
a  deed  made  to  one  not  an  occupant,  and  without  any  apparent  right 
to  a  deed. 

Plaintiff  in  error  devotes  a  considerable  portion  of  his  brief  to  show 
that  section  13  of  chapter  30,  Laws  1859,  does  not  avail  the  title  of 
defendant  in  error.  Defendant  in  error  seems  in  his  brief  to  concede 
the  point;  at  least,  he  makes  no  claim  under  that  section.  Nor,  in- 
deed, could  he  make  any  snccessf ul  claim,  for  the  only  persons  entitled 
to  any  rights  under  it  are  ''subsequent  purchasers  for  a  valuable  con- 
sideration without  notice;"  and  there  is  nothing  to  show  that  plain- 
tiff's grantor,  J.  M.  Alvey,  ever  paid  anything  for  the  lot,  or  that 
plaintiff  was  not  fully  cognizant  all  the  time  of  the  county's  claim 
and  deed. 

The  judgment  of  the  district  court  must  be  reversed;  and,  there 
being  no  exception  to  the  referee's  findings  of  fact,  the  case  will  be 
remanded,  with  instructions  to  enter  judgment  for  plaintiff  in  error, 
defendant  below,  for  his  costs. 

(All  the  justices  concurring.) 


•168  ♦L.  800TT,  Mayor,  etc.,  v.  J.  W.  Taxjims. 

July  Term,  1875. 

I.  Ii^notion;  Bestraining  Ezeoution  of  Judgments  Oonnty-Seat 
Contest.  Where,  after  a  county-seat  electioQ,  mandamus  proceedings 
are  had  in  the  district  court,  and  Judgment  rendered  commanding  cer- 
tain officers  who  are  holding  their  office  at  one  place  to  remove  them  to 
another,  which  the  court  finds  to  be  the  legal  county-seat;  and  such  Judg- 
ment is  brought  to  this  court  on  error,  and  by  it  affirmed ;  and  while  such 
proceedings  are  pending  a  new  election  is  duly  held  in  such  county  for 
the  relocation  of  the  counly-seat,  at  which  election  the  first  above  men- 
tioned plare  receives  a  majority  of  the  votes,  and  is  duly  declared  the 
V.16K— 9 


180  KANSAS  BEPOBTS, 

county-seat:  Tuld  that,  upon  the  application  of  the  defendants  in  the 
judgment  showing  the  above  facts,  an  injunction  might  propeiiy  isaae 
restraining  any  execution  of  such  judgment. 

S.  County  Ck)nuniS8ioners:  Sessions  of  Ck>iinty  Board:  Jurisdiotion: 
Special  Sessions:  Presumption.  Where  the  record  of  the  proceedings 
of  the  board  of  county  cominisaioneis  shows  that  at  a  regular  adjourned 
meeting,  on  the  twenty-second  of  Kovember,  only  one  commissioner  and 
the  clerk  were  present,  and  ordered  an  adjournment  to  the  sixth  of  De- 
cember; that  on  the  sixth  of  December  a  meeting  was  had,  at  which  two 
of  the  commissioners,  with  the  clerk,  were  present  and  transacted  busi- 
ness as  a  county  board,  but  fails  to  show  whether  it  was  a  meeting  pur- 
suant to  the  supposed  adjournment,  or  a  special  session  called  by  the 
chairman,  and  contains  no  record  of  a  call  by  the  chairman,  or  a  request 
therefor  from  two  of  the  members;  and  where,  among  other  matters,  a 
petition  duly  signed  by  three-fifths  of  the  electors  is  presented,  praying 
for  an  election  for  a  relocation  of  the  county-seat,  and  an  election  or- 
dered; and  where,  in  obedience  to  such  order,  public  notice  having  been 
duly  given,  two  elections  are  had  and  generally  participated  in  by  the 
electors,  and  the  final  vote  canvassed,  and  the  result  declared,  and  no  ob- 
jection thereto  made  for  more  than  a  year:  held,  that  there  was  no  error 
in  refusing  to  hold  the  election  void  because  of  the  informalities  in  the 
record  of  the  session  of  the  county  board  at  which  the  election  was  or- 
dered.^ 

8.  County-Seat  Election:  Fuhlioaiion  of  Kotioe:  Tin^e.  Where  thirty 
days*  notice  of  an  election  is  required,  a  publication  in  a  weekly  news- 
paper is  sufficient,  provided  that  the  first  publication  is  at  least  thirty 
days  prior  to  the  election,  and  it  is  continued  in  each  successive  issue  of 
the  paper  up  to  the  time  of  the  election. 

*163     *Error  from  Wilson  district  court. 

In  May,  1871,  the  county-seat  of  Wilson  county  was  at  Fre- 
donia,  having  previously  been  duly  located  there.  On  the  twenty- 
third  of  said  May  an  election  was  held  to  relocate  the  county-seat  of 
said  county.  Judicial  proceedings  growing  out  of  this  election  (Bus- 
sell  V.  IState,  11  Kan.  308-323)  resulted  in  the  decision  that  by  such 
election  the  county-seat  was  relocated  and  established  at  Neodesba. 
But  such  final  decision  was  not  made  until  June,  1873,  when  the 
mandate  of  this  court  was  sent  to  the  district  court  to  carry  into  ef- 
fect said  judgment  in  favor  of  Neodesha.  While  said  litigation  was 
pending  and  undetermined,  and  on  the  twenty-eighth  of  January, 
1878,  another  election  was  held  in  said  county  to  relocate  said  coun- 
ty-seat, which  resulted  in  locating  said  county-seat  at  Fredonia,  where 
it  had  in  fact  remained  pending  the  litigation  mentioned.  Upon  the 
receipt  of  said  mandate,  defendants  8cott,  the  mayor  of  NeodesH 
and  William  Nicholson,  who  as  relator  had  commenced  the  proceed- 
ings to  contest  and  determine  the  result  of  the  election  of  May  2S, 
1871,  were  proceeding  to  have  said  mandate  and  the  judgment  therein 

* 

^  The  county  board,  before  it  can  act,  must  be  convened  in  legal  sesaion,  eitbei 
regular,  adjourned,  or  special;  and  a  casual  meeting  of  a  majority  of  (be  com- 
missioners does  not  create  a  legal  session.  Paola  ^F,  Rj.  Co.  t.  JLndenon  Co., 
16  Kan.  302: 
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mentioii^d  carried  into  effeet  by  tho  removal  of  the  county  offices  and 
county  recorda  to  Neodesba ;  vhereupon  Faulen,  tbe  clerk  <ii  the  di8« 
iriot  courts  commenced  this  action  to  restrain  said  defendants  from 
further  proceedings  under  said  mandate  and  judgment.  Upon  notice 
to  tbe  defendants  tbe  application  for  a  temporary  injunction  was 
beard  by  tbe  district  court  at  the  May  term,  1874>  and  such  injunc« 
tion  -was  granted.  From  this  order  the  defendants  appeal,  and  bring 
the  case  here  on  error. 

P.  C  Sniith^  L.  W.  Keplinger,  and  McComas  d  McKeighan,  for 
plaintiffs  in  error. 

Peffer  d  Clark  and  Hiidson  d  Chase,  for  defendant  in  6rror. 

*164     *Bbewer,  J.     This  was  an  action  for  an  injunction.     A  tem- 
porary injunction  was  granted  by  the  judge  of  the  dii?fcrict 
court,  to  reverse  which  order  this  proceeding  in  error  has  been  brought. 
Three  questions  are  presented  by  counsel. 

1.  It  is  contended  that  this  was  an  attempt  to  stay  the  execu- 
tion of  a  mandate  of  this  court,  and  that  such  a  stay  was  beyond  the 
power  of  the  district  court.  The  facts  are  these :  An  election  had 
been  held  for  the  relocation  of  the  county-seat.  The  canvass  of  the 
commissioners  had  given  it  to  Fredonia.  Application  was  made  for 
a  mandamus  to  compel  certain  of  the  county  officers  to  remove  their 
offices  from  Fredonia  to  Neodesha,  alleging  that  Neodesha  had  re- 
ceived a  majority  of  the  legal  votes,  and  was  therefore  entitled  to 
the  county-seat.  The  district  court  sustained  the  application,  and 
awarded  the  mandamus.  On  error  to  this  court  the  judgment  w^s 
affirmed.  Bussell  v.  State,  11  Ran.  *308.  Paulen  (tbe  defendant  in 
error  here)  was  the  successor  in  office  of  said  Bussell,  and  as  such 
successor  was  made  a  party  to  that  judgment.  Fending  the  proceed- 
ings in  that  suit  another  county-seat  election  was  bad,  and,  as  de- 
clared by  the  canvass  of  the  commissioners,  Fredonia  received  a  ma- 
jority of  the  votes,  and  became  the  county-seat.  Paulen  now  brings 
this  action  to  stay  execution  of  the  former  judgment  on  the  ground 
that  by  the  subsequent  election  all  rights  which  Neodesha  bad  at  the 
time  of  the  commencement  of  that  action  have  been  swept  away,  and 
that,  Fredonia  being  tbe  legal  county-seat,  it  would  be  illegal  to  com- 
pel the  county  officers  to  remove  their  offices  therefrom.  We  fail  to 
see  any  such  trespass  by  tbe  district  court  on  the  prerogatives  of  this 
court  as  counsel  for  plaintiffs  in  error  conceive.  There  is  no  attempt 
to  qnestion  the  validity  of  tbe  judgment  previously  rendered,  or  dis- 
regard the  adjudication  upon  the  rights  in  ^controversy.  It  is  con- 
ceded that  at  the  time  of  the  commencement  of  that  action 
*166  Neodesha  was  tbe  county-*seat,  and  entitljed  to  the  county 
offices;  but  it  is  claimed  that,  by  subsequent  proceedings 
within  tbe  power  of  the  people  to  make,  tbe  county^s^at  bad  been  lo- . 
cated  elsewhere,  and  therefore  this  last  determination  of  tbe  people 
shoald  be  i^;»held  by  the  courts.    We  think  this  entirely  proper,  and 
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no  trespass  on  the  power  of  .the  ooart,  or  disregard  of  its  anthority. 
It  would  be  worse  than  useless  to  insist  on  an  aotaal  enforcement  of 
the  judgment  by  a  removal  of  the  offioes  to  Neodesha,  to  be  followed 
by  an  immediate  removal  back,  in  obedience  to  the  declared  result  of 
the  last  election.  It  would  be  a  judicial  faroe,  equaled  only  by  that 
suggested  by  the  oft-quoted  couplet : 

*'The  King  of  France,  with  twenty  thousand  men. 
Marched  up  the  hill,  and  then  marched  down  again.  * 

* 

2.  The  second  question  is  one  of  more  difficulty.  The  petition 
and  order  for  the  county-seat  election  were  presented  and  made  on  the 
seventh  of  December,  1872.  It  is  contended  that  there  was  no  legal 
session  of  the  board  upon  that  day,  and  that,  therefore,  all  orders 
attempted  to  be  made  were  void,  and  no  foundation  for  any  subse- 
quent proceedings  or  rights.  The  only  evidence  offered  on  the  hear- 
ing of  the  application,  upon  this  point,  was  the  record  of  the  county 
commissioners.  This  record  showed  a  meeting  on  the  ninth  of  No- 
vember, at  which  two  of  the  commissioners  were  present,  and  an  ad- 
journment to  the  twenty-second  of  November*  On  the  twenty-second 
of  November  this  entry  appears : 

"BoABD  OF  County  Commissioners,  November  32,  1872. 

''Present :  M.  A.  Brooks,  commissioner;  G.  C.  Chase,  county  attor- 
ney ;  James  C.  G.  Smith,  clerk.  Met,  but  not  being  sufficient  mem- 
bers of  the  board  present,  adjourned  until  December  6,  1872. 

"M.  A.  BrookSi  Commissioner. 

"Attest :    J.  C.  G.  Smith,  County  Clerk." 

The  next  entry  that  appears  is  of  a  meeting  on  December  6th,  and 
commences  as  follows: 

''Decembbb  6,  1872. 

''State  of  Kansas^  Wilson  County — Board  of  County  Commissioners, 
Present:  Henry  Brown;  Milton  A.  Brooks;  W.  A.  Peffer,  acting 
county  attorney;  James  C.  G.  Smith,  county  clerk.  Commenced  by 
electing  Henry  Brown  chairman." 

*166  *Then  follows  a  record  of  the  transaction  of  sundry  business, 
and  an  adjournment  to  the  next  day.  On  the  next  day  the 
petition  and  order  for  the  election  were  presented  and  made.  Now, 
it  is  contended  that,  as  no  quorum  was  present  on  the  twenty-second 
of  November,  there  was  no  power  on  the  part  of  a  single  commis- 
sioner to  order  an  adjournment,  and  that,  therefore,  the  regular  ses- 
sion,  which  commenced  on  the  first  Monday  in  October,  and  had  been 
continued  from  time  to  time  by  adjournment,  was  then  ended.  The 
board  could  not  thereafter  meet  before  the  first  Monday  in  January, 
except  in  special  session,  which  it  is  conceded  might  be  had  at  any 
time,  but  only  ''on  the  call  of  the  chairman  at  the  request  of  two 
members  of  the  board."     G^n.  St.  256,  §  18.     The  record  does  not 
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p-irport  to  be  the  record  of  a  special  session ;  shows  no  request  or 
call  therefor.     It  is  a  session  on  a  day  to  which  there  was  an  at* 
tempted  adjournment*    On  the  other  hand,  it  does  notreoite  a  meet- 
ing paranant  to  adjournment,  and  there  is  nothing  in  the  record  in<^ 
eonsisteiit  with  the  fact  of  a  special  session*     The  law  nowhere  re- 
quires any  record  to  be  made  of  the  call;  does  not  require  even  that 
it  should  be  in  writing.    The  call  need  not  precede  the  session  any 
definite  amount  of  time,  nor  is  any  public  notice  required.     We  see 
no  reason  to  doubt  tho  legality  of  a  session  called  by  the  chairman 
on  the  request  of  two  members,  when  the  request  is  verbal,  the  call 
verbal,  the  notice  to  the  members  verbal,  and  the  session  held  at  the 
very  hour  of  the  call,  provided  that  all  the  members  receive  notice  of 
the  session  in  time  to  attend,  and  a  quorum  is  actually  present.     And 
a  record  which  shows  a  session,  purporting  to  be  a  special  session, 
and  at  which  all  the  members  are  present,  will  unquestionably  show 
a  valid  session,  even  though  it  does  not  in  terms  state  that  the  ses« 
sion  was  called  by  the  chairman  at  the  request  of  two  of  the  members. 
Again,  it  must  be  noticed  that  in  the  location  or  relocation  of 
countyHseats  the  important  matter  is  the  action  of  the  peq[>le,  and 
little  if  anything  is  committed  to  the  discretion  of  the  county 
*167     board.    **Upon  the  petition  of  three-fifths  *of  tUe  legal  elect- 
ors   *    *     *    the  board  of  county  commissioners  shall  order 
an  election,"  is  the  language  of  the  statute.    It  is  not  a  matter  which 
they  may  or  may  not  do,  according  to  their  judgment  of  its  wisdom, 
but  the  duty  is  imperative  upon  the  presentation  of  the  petition  to 
order  the  election.     And  the  result  of  the  subsequent  election  or 
elections  determines  the  county-seat,  independent  of  the  wishes  or 
judgment  of  the  commissioners.     Hence  it  seems  to  us  that  when  a 
quorum  of  the  county  board,  with  the  clerk,  is  present,  assuming  to 
act  as  a  county  board;  and  at  a  time  and  place  at  which  a  legal  ses- 
sion is  possible;  and  to  such  board,  in  actual  session,  a  proper  and 
legal  petition  is  presented  for  a  county-seat  election ;  and  an  election 
ordered ;  and  thereafter  full  and  legal  notice  given  of  such  election ; 
two  elections  had,  generally  participated  in  by  the  electors ;  the  re- 
sult canvassed  and  declared ;  and  no  objection  made  thereto  for  more 
than  a  year, — it  will  be  too  late  to  question  the  validity  of  the  elec- 
tion on  the  ground  that  the  record  of  the  proceedings  of  the  commis- 
sioners shows  that  the  chairman  was  absent,  and  fails  to  show  a  ses- 
sion pursuant  to  a  legal  adjournment  from  a  regular  session,  or  that 
the  session  was  a  special  session,  and  duly  called  by  the  chairman 
on  the  request  of  two  members.     This  is  not  a  case  in  which  parties 
are  claiming  adverse  to  the  county  upon  the  basis  of  the  action  of 
the  county  board.     Where  a  party  insists  that  a  county  is  bound  by 
the  action  of  its  agents,  it  may  well  be  held  that  he  must  show  af- 
firmatively, not  merely  that  those  agents  acted,  but  that  they  acted 
in  the  manner  in  which  alone  they  could  legally  bind  the  county. 
But  the  county  here  has  no  adverse  interests ;  and  the  only  duty 
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of  the  oommisaiou^rs  is  the  formal  oae  of  stibmittiiig  the  qaestion  to 
the  electors  for  decision. 

In  a  certain  sense,  all  the  parties  interested — ^the  electors  of  the 
county — have  accepted  the  action  of  the  commissioners,  and  treated 
it  as  valid;  and  while  the  doctrine  of  estoppel  can  have  technicall; 
no  application  to  a  matter  like  this,  yet  coarts  should,  if  possible, 
withoat  too  great  a  disregard  of  the  established  rales  of  proced- 
*168  ure,  uphold  that  which  has  received  the  gen*eral  assent  of  the 
parties  interested  and  affected  thereby.  We  conolade,  though 
with  some  hesitation,  that  the  election  cannot  be  set  aside  upon  this 
ground. 

3.  The  remaining  question  has  little  difficulty.  The  statute  re- 
quires thirty  days'  notice  of  the  election.  The  notice  was  published 
in  a  weekly  newspaper,  the  first  publication  more  than  thirty  days 
prior  to  the  election,  and  in  each  successive  issue  to  the  time  of  the 
election.  This  was  sufficient.  McGurdy  v.  Baker,  11  Ean.  *111; 
Whitaker  v.  Beach,  12  Kan.  *402. 

This  temporary  injunction  was  granted  upon  notice,  and  after  bear- 
ing both  parties.  Of  course,  then,  the  court  was  not  bound  to  enter- 
tain a  motion  to  vacate,  based  upon  matters  existing  at  the  time  the 
suit  was  commenced,  and  evidence  of  which  could  have  beeu  had  if 
desired.  Gen.  St.  676,  §  250.  There  being  no  other  question,  the 
judgment  will  be  affirmed. 

(All  the  justices  concurring.) 


Hiram  Biddel  and  another  v.  Sghool-Distriot  No.  72.* 

July  Term,  1875. 

Bonds:  Official  Holding  Over:  Liability  of  Sureties.  Where  one  was 
appointed  tre^isurer  of  a  school-district  to  fill  a  vacancy,  and  upon  such 
appointment  gave  a  bond  with  sureties,  as  provided  by  law,  and  at  the 
annual  election  thereafter  was  elected  his  own  sucoessor*  and  continued 
in  otlice,  but  without  giving  any  new  bond,  fields  that  the  sureties  on  the 
bond  given  upon  his  appointment  were  not  liable  for  any  default  occur- 
ring after  the  commencement  of  the  term  to  which  he  was  elected. 

*Case  decided  upon  authority  of  this  case,  Monffer  v.  Harvey  Co.,  22  Kan.  818; 
cases  cited,  Horton  v.  Watson,  23  Kan.  234;  Rice  Co.  y.  Lawrence,  Id.  284. 

Sureties  on  bonds  are  not  liable,  except  where  they  are  unmistftkablv  made 
liable  by  the  terms  of  their  bonds,  Ryan  v.  Williams,  29  Kan.  500;  implied  deliv- 
ery of  official  bond,  Ramsey  Co.  y.  Brisbin,  17  Minn.  451,  (Gil.  429:)  implied  aa* 
tbority  to  fill  blanks  in  official  bond,  State  y.  Young,  23  Minn.  8^1;  a  note  or 
memorandum  preceding  the  signatures  of  the  makers  of  a  bond,  to  the  effect  that 
certain  words  were  inserted  therein  before  signing,  is  not  a  part  of  the  bond  it- 
self. White  y.  Johns,  24  Minn.  387;  distinction  between  a  bond  similarly  con- 
ditioned to  that  prescribed  by  statute,  and  a  statutory  bond  with  an  un&uthoriKed 
condition  superadded,  Anderson  v.  Munch.  29  Minn.  414;  8.  C.  13  N.  W.  Rep.  1^; 
duration  of  uie  liability  of  sureties  on  the  bond  of  a  public  officer  whose  term  of 
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Error  from  Cherokee  district  court. 

Action  by  school-district  No.  72,  Cherokee  county,  against  Hiram 
Riddel  and  George  W.  Riddel,  on  a  school-district  treasurer's  bond 
which  they  executed  as  sureties  for  their  principal,  who  was 
*169  'appointed  to  fill  an  unexpired  term.  The  bill  of  exceptions 
shows  that  the  whole  of  the  moneys  sued  for  came  to  the 
hands  of  defendants'  principal  after  the  term  for  which  he  had  been 
appointed,  and  for  which  said  bond  was  given,  had  expired,  and  dur- 
ing the  succeeding  term,  to  which  he  had  been  elected,  but  for  which 
he  had  not  qualified.  The  district  court,  at  the  April  term,  1874, 
held  the  defendants  liable,  and  gave  judgment  against  them  for 
$139.79,  and  costs. 

John  N.  Bitter,  for  plaintiffs  in  error. 

The  liability  of  sureties  is  limited  to  the  exact  letter  of  the  bond. 
Nothing  can  extend  this  liability.  ''There  is  no  construction — ^no 
eqnities — against  sureties."  As  the  bond  was  given  for  the  ap- 
pointive term,  which  expired  on  the  twenty-seventh  of  March,  1873, 
no  construction  or  law  could  extend  the  liability  of  the  sureties  for 
acts  done  beyond  that  term.  Bank  of  Steubenville  v.  Leavitt,  5 
Ohio,  207;  State  v.  Crooks,  7  Ohio,  221;  State  v.  Medary,  17  Ohio, 
554;  McGovney  v.  State,  20  Ohio,  98;  Hall  v.  Williamson's  Adm'rs, 
9  Ohio  St.  22.  The  failure  of  said  W.  F.  Riddel,  after  his  election, 
to  give  bond  as  such  treasurer,  created  a  vacancy;  and  it  was  the 
duty  of  the  district  board  to  appoint  a  successor.  This  duty  was 
imperative.  See  School  Laws  1873,  §  62.  The  defendants,  the 
sureties  on  the  bond  for  a  former  term,  certainly  cannot  be  held  lia- 

office  is  a  definite  period,  *'and  uatil  a  snccessor  is  elected  and  qualified,  **  Scott 
Co.  y.  Ring,  29  Minn.  398;  S.  C.  18  N.  W.  Rep.  181;  the  responsibility  of  a  county 
treasurer  for  public  moneys  in  bis  bands  is  absolute,  so  tnat  tbe  fact  that,  with- 
out his  fault,  the  money  was  stolen  from  him,  does  not  relieve  him--omission  of 
seals  to  bond  no  defense,  Redwood  Co.  y.  Tower,  d8  Minn.  45;  8.  C.  8  N.  W.  Rep. 
907;  the  sureties  of  a  county  treasurer  are  insurers  as  to  the  safe-keeping,  in  the 

S roper  place,  of  all  moneys  Intrusted  to  their  principal  as  treasurer,  until  his 
eath,  and  then  they  cease  to  be  such  insurers,  Doolittle  v.  Atchison,  T.  &  8.  F. 
R.  Co.,  20  Kan.  829;  see.  also,  Blake  y.  Johnson  Co.,  18  Kan.  266;  all  official  bonds 
are  Joint  and  several,  Jenks  v.  School-district,  18  Ean.  856;  unless  the  official 
bond  of  a  county  treasurer  in  terms  says  that  it  is  to  have  a  retroactive  effect,  it 
does  not  cover  past  delinquencies,  Harvey  Co.  y.  Hunger,  24  Kan.  205;  surety  is 
liable  only  for  acts  done  virtuie  officii,  Ottenstein  y.  Amaugh,  2  K.  W.  Rep.  219; 
surety  is  liable  only  to  his  contributory  share,  Myers  v.  Farmer,  2  K.  W.  Rep.  572; 
Judgment  against  principal  is  admissible  in  action  against  surety,  Stevens  v. 
fihaier,  8  N.  W.  Rep.  885;  sureties  not  bound  by  delivery,  where  altered  to  their 
prejudice  after  signing.  State  v.  Craig.  12  N.  W.  Rep.  801;  extent  of  liability  of 
sureties  on  a  city  treasurer's  bond  determined.  Fond  duLac  v.  Moore,  15  N.  W. 
Rep.  782;  undertaking  of  sureties  on  a  county  treasurer's  bond,  what  it  covers, 
Board  Sup'rs  v.  Bristol,  1  N.  E.  Rep.  878;  legal  effect  of  imposition  of  subsequent 
duties.  Board  £d.,  etc.,  v.  Quick,  1  N.  £.  Rep.  588;  surety  on  cashier's  bond.  La 
Rose  y.  Logansport  Nat  Bank,  1  N.  £.  Rep.  805;  a  bond  requiring  a  faithful  per- 
iormance  of  ofiicial  duty  is  as  binding  upon  the  principal  and  his  suret;^  as  if  all 
the  statutory  duties  of  tne  officer  were  inserted  in  the  bond.  State  v.  Kevin,  7  Pac. 
Rep.  650;  action  on  city  treasurer' il  bond— second  bond-^presumption,  Bernhard 
V.  Wyandotte,  6  Pao.  Rep.  617;  8.  C.  88  Kan.  465;  tax  collector's  bond,  Lawrence 
V.  Doolan.  6  Pac.  Rep.  ^;  liability  of  sureties  on  a  city  assessor's  bond  deter- 
mined, San  Jose  y.  Welch,  4  Pac.  Rep.  207. 
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ble  for  the  dereliction  of  duty  in  this  respeei  on  the  part  of  the  dis- 
triot  board. 

Hutehintan  d  Cowley^  for  defendant  in  error. 

Bebwsb,  J.  On  the  eighteenth  of  Febraary,  1873,  there  being  a 
vacancy  in  the  olfioe  of  treasurer  of  the  sehool-district,  one  W.  F.  lUd- 
del  was  daly  appointed  to  fill  snoh  vacancy,  and  qualified  as  such  of- 
ficer, among  other  things  giving  the  bond  sued  on.  On  the  twenty- 
seventh  of  March,  1878,  at  the  regular  annual  election,  the  said  W. 
F.  Biddel  was  duly  elected  treasurer  for  the  ensuing  year. 
*170  He  took  no  new  oath  of  office,  and  gave  *no  new  bond,  but 
continued  to  act  as  treasurer  until  his  death,  November  10, 
1873.  Were  the  sureties  on  the  bond  responsible  for  moneys  that 
passed  into  his  hands  after  the  election?  The  bond  does  not  in 
terms  fix  any  limits  to  the  time  of  its  running.  It  does  not  purport 
to  be  given  for  a  year,  or  a  month,  or  any  other  period  of  time.  Nei- 
ther does  it  specify  the  length  of  the  term  of  Bidders  office.  Its 
condition  is  as  follows:  "The  condition  of  the  above  obligation  is 
such  that,  if  the  said  treasurer  shall  faithfully  discharge  his  duties 
as  treasurer  of  said  district,  as  prescribed  by  law,  then  this  obliga- 
tion to  be  void;  otherwise  to  be  and  remain  in  full  force."  Again, 
the  law  provides  that  school-district  officers  "shall  hold  their  respect- 
ive offices  until  the  annual  meeting  next  following  their  election  or 
appointment,  and  until  their  successors  are  elected  and  qualified. ' 
Now,  do  either  or  both  of  these  facts  render  the  sureties  liable  for  de- 
fault occurring  subsequent  to  the  term  for  which  the  principal  was 
appointed  ?  We  think  not.  The  silence  of  the  bond  as  to  its  own 
duration  is  immaterial.  The  law  fixes  the  length  of  the  principal's 
term,  and  the  obligation  of  the  sureties  extends  only  to  the  term  ex- 
isting, and  for  which  the  bond  is  given.  Nor  does  the  failure  of  the 
people  to  elect  a  successor,  or  of  the  successor  elected  to  qualify,  ex- 
tend the  term  for  which  the  principal  was  appointed.  He  may,  it  is 
true,  be  continued  in  office,  as  the  statute  has  provided,  for  prevent- 
ing a  vacancy  between  the  close  of  the  one  term  and  the  election  and 
qualification  of  a  successor;  but  he  is  simply  filling  a  part  of  his 
successor's  term. 

The  authorities  generally  coincide  with  the  views  above  expressed. 
See  Wapello  v.  Bigham,  10  Iowa,  39 ;  Chelmsford  Go.  v.  Demarest, 
7  Gray,  1;  People  v.  Aikenhead,  6  Cal.  106;  Mayor,  etc.,  v.  Horn,  2 
Del.  190;  Bany  v.  Governor,  etc.,  4  Blackf.  2.  In  the  first  case,  tbe 
suit  was  on  a  county  treasurer's  bond,  who  by  statute  held  until  his 
successor  was  elected  and  qualified.  Elected  his  own  successor,  he 
gave  no  new  bond,  and  the  sureties  on  the  bond  given  for  the  first 
term  were  held  not  responsible  for  default  occurring  during  the 
*171  second.  The  second  was  the  case  of  a  *bond  given  by  the 
treasurer  of  a  private  corporation.  He  was  to  be  chosen  an- 
nually, and  to  hold  till  another  was  chosen  and  qualified.     The  third 
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case  is  like  this,  in  that  it  was  the  doty  of  another  officer,  oh  the  fail- 
ure of  a  party  elected  to  give  bond,  to  treat  the  office  as  vacant  and 
appoint  some  one  to  hold.  The  conrt  say  the  sureties  might  well  rely 
on  the  proper  discharge  by  that  officer  of  this  duty.  Here,  if  the 
district  treasurer  fails  to  give  bond,  it  is  made  the  duty  of  the  board 
to  appoint  one  who  will.     Gen.  St.  928,  §  87. 

The  cases  of  Eruttschnitt  v.  Houck,  6  Nev.  168;  State  v.  Wells. 
8  Nev.  105;  and  Thompson  v.  State,  87  Miss.  518, — are  partially 
against  the  views  here  expressed.  But  the  first  case  the  court  treats 
as  an  appointment  during  pleasure;  and  in  the  last  there  was  no 
fi^ced  time  for  the  commencement  and  close  of  a  term,  or  the  appoint* 
ment  of  a  successor,  and  the  case  is  really  not  in  conflict  with  the 
general  current  of  the  decisions. 

The  judgment  will  be  reversed,  and  the  case  remanded,  with  in- 
structions to  grant  a  new  trial. 

£iKQMAN|  C.  J.,  concurring. 


Addison  W.  Jay  v.  Gbanbt  Mnr.  Go* 
July  Term,  lb75. 

1.  Oooupying  Claimant:  Plain  and  Connected  Title.    A  quitclaim  deed 

from  a  mere  trespasser,  although  duly  recorded,  does  not  make  the  '* plain 
and  connected  title  in  law  or  equity"  which  entitles  a  party  to  relief 
under  the  first  clause  of  the  occupying  claimant  law.^ 

2.  Beal  Bstate:  Indefinite  Desoription.    A  description  of  a  tract  of  land 

as  "the  K.  W.  4  sec.  14,  town  33,  range  25  east,  in  the  county  of  Cher- 
okee, Kansas,"  does  not  enable  the  court  to  say  that  said  tract  is  within 
tl>e  territory  ceded  to  the  Cherokees  by  the  treaty  of  1835. 

•172     *Error  from  Cherokee  district  court. 

Action  by  the  Granfoy  Mining^  Smelting  Co.  against  Jay  and 
two  others,  to  recover  possession  of  a  certain  quarter  section  of  land. 
Plaintiff  had  judgment  for  the  land  at  the  April  term,  1874,  of  the 
district  court,  whereupon  defendant  Jay  claimed  the  benefit  of  the 
occupying  claimant  act,  and  asked  that  the  value  of  his  "lasting  and 
valuable  improvements"  on  said  lands  might  be  ascertained,  etc. 
The  court  held,  upon  the  showing  made  by  Jay,  that  he  had  no  rights 
under  that  act,  and  refused  his  application. 

Hutchinson  d  Cowley,  for  plaintiff  in  error. 

John  N.  Ritter,  for  defendant  in  error. 

1  See  North  v.  Moore,  8  Kan.  108,  and  note;  and  Smith  v.  Smith,  fXKft,  *d90,  and 
note. 


188  EJLNBAB  BBPOBTB.  ' 

Breweb»  J.  The  only  question  presented  in  this  case  is  whether 
plaintiff  in  error  was  entitled  to  the  benefit  of  the  occapying  claim- 
ant law.  The  facts  are  these :  On  November  7, 1870,  a  patent  issaed 
to  the  Missouri  Biver,  Ft.  Soott  &  Gulf  Railroad  Company  for  the 
land  in  question.  Title  passed  from  the  company  to  defendant  in 
error,  first,  by  bond  to  convey,  and  then  in  September,  187S,  by  deed. 
One  Glover  Fickerell  settled  on  the  land  in  1869,  and  built  a  house 
thereon  the  same  season.  In  April,  1872,  plaintiff  in  error  purchased 
from  Fickerell,  took  a  quitclaim  deed  therefor,  and  had  it  duly  re« 
corded.  There  is  no  evidence  as  to  the  condition  of  the  title  prior 
to  the  patent  to  the  railroad  company,  and  nothing  to  show  that  Fick- 
erell was  other  than  a  naked  trespasser.  Counsel  in  the  brief  say 
that  the  fair  presumption  is  that  the  'Hitle  was  yet  in  the  United 
States,  unless  it  yet  remained  in  the  Cherokee  tribe  of  Indiana,  the 
original  ownere  of  the  lands  known  as  the  *  Cherokee  Neutral  Lands/ 
of  which  said  premises  was  a  part."  It  may  be  that  this  is  a 
*173  part  of  those  lands,  but  the  evidence  fails  to  show  it.  All  *we 
can  gather  from  the  evidence  is  the  description,  by  section, 
township,  and  range,  and  that  it  lies  in  Cherokee  county.  The  pat- 
ent is  not  recited,  so  its  recitals  avail  nothing.  Ephraim  v.  Garlick, 
10  Kan.  *280. 

Counsel  claim  that  J[ay  is  within  both  the  first  and  fifth  classes  of 
those  entitled,  under  the  amendment  of  187S,  to  the  benefit  of  the 
occupying  claimant  law.  Laws  1873,  p.  203,  §  1.  The  first  class 
includes  all  who  **can  show  a  plain  and  connected  title,  in  law  or 
equity,  derived  fropi  the  records  of  some  public  oflice."  Counsers 
claim  cannot  be  sustained  under  this  clause.  A  quitclaim  deed  from 
a  trespasser  can  by  no  ingenuity  of  construction  be  called  *'a  plain 
and  connected  title,  in  law  or  equity.''  It  means  a  title  connected 
with  the. legal  and  unquestioned  title  by  a  succession  of  conveyances 
apparently  regular  and  legal,  but  really  passing  no  title.  The  case 
of  Erause  y.  Means,  12  Ean.  *335,  is  a  good  illustration.  Neither 
does  he  come  within  the  fifth  class.  That  includes  those  who  have 
made  settlements  upon  Indian  lands,  or  Indian  trust  lands.  But  the 
testimony,  as  we  have  seen,  is  lacking  upon  this  point. 

The  ruling  of  the  district  court  was  therefore  correct,  and  the  judg- 
ment must  be  afQrmed. 

(All  the  justices  concurring.) 
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Jahbs  Gabion  o,  Danibl  F.  Don!bgah.     . 

July  Term,  1875. 

New  Trial:  Misoonduct  of  Judge:  Form  of  Verdict.    Where  a  new 
trial  is  bought  on  tlie  ground  of  tiie  alleged  misconduct  of  tbe' ]udge»  and 
in  support  thereof  it  ia  shown  thatthe  action  was  one  for  an  accounting 
between  partners,  in  whioh  a  principal  question  yrBff  whether  a  certain 
writing  oontained  the  terms  of  the  partnership^  and  that  the  judge,  after 
charging  the  jury  that  It  was  for  them  to  determine  what  were  the  terms 
of  tiie  partnership,  and  instructing  them  specially  to  find  for  what  pur- 
pose the  writing  was  executed  by  the  parties,  without  the  knowledge  of 
counsel  handed  to  the  jury,  as  they  were  about  to  retire,  a  form  of  a  ver- 
dict, to  be  used  in  oase  they  fbund  that  the  writing  did  contain  the 
*174     terms  of  *the  partnership*  which  form  the  jury  adopted;  and  where  it 
is  not  shown  that  he  did  not  at  the  same  time  submit  a  form  to  be  used 
in  case  the  jury  found  otherwise,  or  that  he  made  any  suggestions  or  in- 
timations to  influence  the  jury  to  adopt  that  form,  or  that  his  charge  was 
not  in  all  respects  entirely  fair  and  impartial:  Tield,  that  there  was  no 
Bulficient  lowing  to  entitle  a  part^  to  a  new  trial*  .     t ' 

Error  from  Saline  district  court. 

At  the  March  term,  1874,  Donegan,  in  an  actioirin  which  he  was 
plaintiff,  and  wherein  Garlin  was  defendant,  recovered  a  judgment 
against  Garlin  for  91,077.23,  and  costs.  After  the  close  of  said  term, 
Carlin,  as  plaintiff,  commenced  this  action  against  Donegan,  as  de- 
fendant, as  provided  by  section  310  of  the  Civil  Code,  to  vacate  and 
set  aside  said  judgment,  and  for  a  new  trial  of  said  first-mentioned 
action,  on  account  of  alleged  misconduct  of  the  district  judge.  No 
answer  was  filed  to  this  petition,  said  section  310  of  the  Code  pro- 
viding that  ''the  facts  stated  in  the  petition  shall  be  considered  a6  de- 
nied without  answer.**  The  transcript  shows  that  afterwards,  and  at 
the  May  term,  1874,  of  said  district  court,  the  following  proceedings 
were  had,  and  entered  upon  the  journal :  "This  day  comes  on  for 
hearing  the  petition  of  the  said  James  Carlin,  plaintiff  herein;  said 
plaintiff  appearing  in  person  and  by  his  attorney,  T.  F.  Garver,'  and 
the  defendant,  Daniel  F.  Donegan,  appearing  by  his  attorneys,  Spivey 
&  Wildman;  and  thereupon  the  said  petition  is  read  to  the  court|  and 
the  plaintiff  offers  to  introduce  witnesses  to  support  the  allegations 
of  said  petition,  which  is  refused  by  the  court;  and  the  said  plaintiff 
is  not  allowed  to  introduce  any  testimony  to  maintain  the  issues 
herein  on  his  behalf, — to  which  ruling  of  the  court  the  said  plaintiff 
excepts;  and  judgment  is  thereupon  rendered  against  said  plaintiff 
for  costs  of  this  suit."  Carlin  brings  the  case  here  on  error  for  re- 
view. 

r.  F,  Oarver,  for  plaintiff. 

Spivey  d  Wildman^  for  defendant. 

*175     ^Bbbwbh,  J.     This  was  a  petition  for  a  new  trial,  brought  after 

the  term  at  which  judgment  was  rendered,  and  on  account  of 

the  alleged  misconduct  of  the  judge  before  whom  the  case  was  tried. 

As  the  district  court  refused  to  hear  any  testimony  under  this  peti« 
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tion,  the  aUegations  in  it  mast,  for  the  purposes  of  this  case,  be  taken 
as  true ;  and  the  only  question  is  \irheth6r,  upon  those  allegations, 
there  is  any  ground  for  relief.     A  brief  statement  of  the  facts  as  al- 
leged will  be  necessaty.     "Before  the  March  term  of  the  Saline  dis- 
trict  court,  the  defendant  in  error,  Donegan,  commenced  an  action 
against  the  plaintiff  in  error,  Carlin,  for  an  accounting  between  them 
as  partners,  and  to  recover  the  amount  that  might  be  found  doe  from 
Carl  in  to  Donegan.     Said  case  was  tried,  and  at  the  March  term, 
1874,  a  judgment  was  entered  therein  against  Carlin  for  the  sum  of 
$1,077.23,  and  costs.     One  of  the  issues  submitted  to  a  jury  for  trial 
was,  what  were  the  terms  of  the  partnership  agreement?    Donegan 
claimed  a  certain  writing  to  be  the  agreement.     Carlin  denied  that 
it  was  executed  for  such  purpose,  and  alleged  in  his  answer  that  it 
did  not  contain,  and  was  not  intended  to  contain,  the  terms  of  the 
agreement.     Testimony  was  introduced  by  both  plaintiff  and  defend- 
ant as  to  the  character  and  purpose  of  the  writing,  and  the  terms  of 
their  agreement.     The  jury  returned  a  special  verdict  of  the  terms  of 
the  partnership;  said  verdict  embracing  the  disputed  writing,  without 
change,  and  saying  that  the  terms  of  the  agreement  were  as  contained 
in  it.     This  verdict  was  allowed  to  stand  by  the  court-,  and  the  rights 
of  the  defendant  therein  determined  by  it.     After  the  term  of  court 
at  which  the  trial  was  had,  Carlin  discovered  and  learned  for  the  first 
time  that  so  much  of  the  special  verdict  of  the  jury  as  was  made  up 
of  the  disputed  writing  had  been  inserted  in  the  blank  form  for  the 
verdict  by  the  judge  before  the  jury  retired,  and  as  they  were  about 

to  retire,  to  deliberate  upon  their  verdict.  The  jury  added  a 
*176     *few  unimportant  conditions,  and  brought  in  as  their  verdict 

the  form  given  them  by  the  judge  with  the  writing.  The  action 
of  the  judge  was  secret,  and  unknown  to  the  defendant  or  his  attor- 
neys until  long  afterwards." 

We  have  taken  this  statement  from  the  brief  of  counsel  for  plam- 
tiff  in  error,  as  presenting  in  full  the  facts  upon  which  he  founds  his 
claim  for  itself.  It  should  also  be  stated  that  the  petition  alleges 
that  the  court  instructed  the  jury  that  it  was  for  them  to  determine 
what  were  the  terms  of  the  partnership  agreement,  and  also  instructed 
them-  "specially  to  say  for  what  purpose  the  Writing  set  up  in  said 
petition  was  executed  by  said  parties."  The  form  of  the  verdict  as 
given  is:  ''We,  the  jury  impaneled  and  sworn  in  the  above-entitled 
cause,  do,  upon  our  oaths,  find  that  the  terms  of  the  partnership  be- 
tween plaintiff  and  defendant  were  q.s  shown  by  the  writing  set  up  in 
plaintiff's  petition,  which  writing  is  as  follows,  to- wit,"  etc.,  (giving 
the  writing.)  It  would  seem  from  the  petition  that  the  judge  pre- 
pared and  handed  to  the  jury  more  than  the  one  form,  for  it  alleges 
that  ''the  judge  of  said  court,  on  said  trial,  prepared,  or  caused  to  be 
prepared,  forms  of  verdict  for  the  jury."  But  the  form  we  have  above 
copied,  and  which  was  the  one  returned  by  the  jury,  is  the  only  one 
recited,  or  whose  character  is  given  in  the  petition.  If  the  judge 
simply  prepared  two  forms,  one  answering  to  the  ease  as  the  plaintiff 
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claimed  it,  and  the  other  to  that  as  the  defendant  claimed  it,  and  sub- 
mitted the  two  to  the  jury,  with  instruetions  to  determine  between 
them,  or  if,  preparing  but  one  form»  he  instracted  them  that  the  in* 
sertion  of  negative  words  was  all  that  was  necessary  for  the  appro* 
priate  opposite  verdict,  it  would  be  di£Scult  to  see  how  either  party 
waB  wronged.     The  case,  however,  might  have  been  one  in  which  it 
were  easy  to  prepare  a  form  for  the  verdict  if  in  favor  of  the  one 
party,  and  impossible  to  prepare  it  if  in  favor  of  the  other.     Thus,  if 
the  claim  of  the  one  party  was  that  the  terms  of  the  partnership  were 
expressed  in  a  certain  writing,  it  would  be  perfectly  easy  to  prepare  a 
form  for  the  jury  if  they  found  that  to  be  the  fact ;  while  if  the 
*177     claim  of  the  adverse  party  was  *that  the  terms  of  the  partner- 
ship were  not  so  expressed,  but  rested  in  parol,  and  the  evi- 
dence of  that  parol  agreement  was  not  harmonious,  but  conflicting 
and  indefinite,  it  would  be  impossible  for  a  court  to  determine  before- 
hand what  might  be  the  conclusions  of  the  jury  upon  this  conflicting 
testimony,  or  prepare  a  form  to  express  those  conclusions.     But 
whether  either  of  these  suggestions  be  true  in  this  case  we  can  only 
conjecture,  for  the  petition  is  silent;  land  surely,  before  misconduct 
is  imputed  to  a  judge  on  the  trial  of  a  cause,  the  whole  of  his  conduct 
in  respect  thereto  should  be  disclosed. 

We  might  properly  stop  here.  Indeed,  this  is  as  far  as,  under  the 
record,  we  can  legitimately  carry  a  decision.  We  may  be  pardoned, 
however,  a  few  suggestions  beyond.  Assuming,  for  the  purpose  of 
the  argument,  that  it  affirmatively  appeared  that  the  judge  submit- 
ted only  the  one  form,  and  that  under  the  testimony  it  were  perfectly 
easy  to  have  submitted  a  form  answering  to  the  claim  of  the  oppo- 
site party,  and  then  could  this  action  be  maintained  ?  It  is  not  pre- 
tended that  he  directed  the  jury  to  return  this  verdict.  On  the  con- 
trary, it  is  expressly  stated  that  he  charged  the  jury  that  it  was 
for  them  to  determine  whether  the  writing  contained  the  part- 
nership agreement.  There  is  no  intimation  that  the  charge  was 
other  than  fair  and  impartial.  That  which  was  handed  to  the 
jury  was  a  mere  form, — was  handed  to  them  as  such.  It  is  often 
not  merely  the  privilege,  but  the  duty,  of  the  court  to  assist  the 
jury  in  placing  the  verdict  in  proper  form;  especially  when,  as  in  this 
case,  a  special  verdict  is  asked.  It  does  not  appear  that  anything 
more  was  done  in  this  case  than  simply  discharge  thiis  duty.  All 
that  could  possibly  be  urged  against  it  is  that  from  the  simple  form 
the  jury  might  be  led  to  think  that  the  opinion  of  the  court  was  in 
favor  of  such  a  verdict.  Now,  while  it  is  the  province  of  the  jury  to 
settle  all  disputed  questions  of  fact,  and  the  duty  of  the  judge  in  no 
way  to  trespass  upon  their  functions,  and  to  be  careful  not  to  cast 
his  own  judgment  upon  the  facts  into  the  scale  to  affect  their  con- 
clusions, yet  the  simple  fact  that  from  some  portion  of  his 
*178  conduct  an  intimation  may  be  derived  as  to  his  *own  convic- 
tions of  the  testimony  is  not  of  itself  sufficient  to  disturb  a  ver- 
dict.   We  do  not  mean  to  say  that  the  conduct  of  a  judge  may  not 
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be  rO  partisan,  his  expressions  or  intimations  of  his  own  views  so 
strong  an4  decided,  that,  though  he  in  terms  charges  the  jury  that 
they  are, to  determine  the  facts,  and  not  he,  yet  in  furtherance  of  jus- 
tice a  reviewing  court  ought  to  set  the  verdict  aside.  But  this  is  no 
such  case.  It  does  not  appear  but  that  this  judge  was  acting  in  the 
utmost  good  faith,  with  that  clear  impartiality  which  distinguishes 
the  learned  judge  before  whom  this  case  was  tried,  and  with  a  sim- 
ple desire  to  assist  the  jury  in  the  preparation  of  that  most  difficult 
of  all  verdicts,  a  special  verdict;  and  in  such  a  case  something  more 
than  the  mere  handing  of  a  form  of  a  verdict  to  the  jury  must  exist 
before  a  new  trial  should  be  granted. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 


Thomas  H.  Butler  r.  Boabd  of  Goh'rs  of  Neosho  Go. 

July  Term,  1875. 

Counties:  Liability  on  Implied  Contract.  Where  the  admitted  facts  are 
that  the  county  treasurer  occupied  for  his  office  a  room  belonging  to 
plaintiff;  that  the  defendant  made  no  other  provision  for  such  office  than 
by  suffering  him  to  occupy  said  room;  and  that  theplaintilf  gave  notice, 
pending  the  ocoupation,  to  at  least  two  of  the  members  of  the  county 
board  that  he  should  expect  aud  demand  compensation  for  its  use,  and 
that  said  occupation  was  with  the  knowledge  and  consent  of  the  defend- 
ant: held,  that  the  defendant  was  liable  for  the  value  of  the  use  of  said 
room,  although  there  was  no  expi*ess  contract  between  theplaintilf  and 
defendant  that  he  should  receive  compensation  therefor.^ 

Error  from  Neosho  district  court. 

Action  by  Butler  to  recover  for  use  of  a  room  occupied  as  the 
county  treasurer's  office  from  September  20,  1871,  to  March 
*179  20,  1873.  It  was  agreed  that  the  rent  of  said  room  *wa8 
worth  $18  per  month,  and  that,  if  plaintiff  was  entitled  to 
recover,  the  amount  due  him  was  $234.  The  district  court,  at  the 
July  term,  1874,  held  that  the  county  was  not  liable,  and  gave  judg- 
ment  against  Butler  for  costs. 

StillweU  d  Baylieiy  for  plaintiff. 

C7.  F.  Hutchings,  for  defendants. 

1  Action  on  claim  against  county— failure  of  county  commissionerB  and  clerk  to 
record  Droceedings  in  reference  to  contract,  see  Gillett  v.  County  of  Lyon,  18 
Kan.  418;  where  a  county  attorney  goes  beyond  the  limits  of  his  county  to  do 
business  for  hit  county,  at  Uie  Instance  and  with  the  consent  of  the  county  board, 
be  may  recover  reasonable  compensation  for  such  services^  in  addition  to  his  sal- 
ary, although  there  is  no  express  contract  between  the  attorney  and  the  board 
that  he  shall  receive  compensation  therefor — the  law  Implies  a  contract,  Huffman 
V.  County  of  Greenwood,  28  Kan.  281;  legal  meeting  of  county  board,  see  ScoU 
V.  Faulen,  ante,  *162.  and  note. 
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BBBwsm  J.    This  was  an  action  to  recover  for  the  rent  of  a  room 
occupied  by  the  county  treasurer.     No  testimony  was  beard,  but  the 
case  was  tried  upon  an  agreed  statement  of  facts.    So  miioh  thereof  as 
is  mi^terial  is  as  follows :    '*That  said  county  treasurer  held  his  office 
in  said  building  during  the  time  that  plaintiff  was  the  owner  thereof, 
with  the  knowledge  and  consent  of  the  plaintiff  herein."    '* There  was 
no  express  contract  between  plaintiff  and  defendant  that  plaintiff 
should  receive  compensation  for  the  use  of  this  building  by  said 
coanty  treasurer,  but  defendant  knew  that  said  building  was  so  oc- 
enpiedy  and  plaintiff  informed  at  least  two  members  composing  the 
defendant  board  that  he  should  expect  and  demand  compensation  for 
the  use  of  his  said  building."    ''This  information  wasgiven  to  these  two 
members,  not  to  the  board  of  county  commissioners,  shortly  after  Sep- 
tember 20,  1871,  and  frequently  after  said  date,  and  neither  of  the 
members  of  the  defendant  board  made  any  objection  when  said  in- 
formation was  80  conveyed."    "The  defendant  herein,  during  said 
period,  had  not  provided  the  county  treasurer  of  said  Neosho  county 
with  any  place  to  hold  his  office,  further  than  their  suffering  said  treas- 
urer to  occupy  the  building  of  plaintiff  would  constitute  such  provis- 
ion." 

Was  the  coqnty  liable?  There  would  be  no  question  if  the 
*180  defendant  were  an  individual  or  a  private  corporation.  *The 
law  would  imply  a  contract,  and  a  promise  to  pay  the  reason- 
able value  of  the  use  of  the  room.  And  we  think  the  same  result 
must  follow  from  the  agreed  facts,  though  the  defendant  is  bqt  what 
is  sometimes  called  an  involuntary  quasi  corporation.  To  provide 
suitable  rooms  for  county  officers  is  a  duty  expressly  cast  upon  the 
defendant.  Gen.  St.  c.  25,  §§  4, 16, 172.  The  only  provision  made 
was  in  the  occupation  of  plaintiff's  room.  The  only  way,  there- 
fore, in  which  this  duty  was  discharged,  was  by  an  appropriation  of 
the  property  of  plaintiff,  and  it  was  so  appropriated  with  the  knowl- 
edge and  consent  of  the  defendant.  Here  are  all  the  elements  of  an 
implied  contract.  And,  to  make  the  matter  stronger,  the  plaintiff, 
pending  the  occupation,  gave  notice  to  two  of  the  three  commissioners 
that  he  should  expect  pay  for  his  property.  The  case  of  County  of 
Neosho  V.  Stoddart,  13  Kan.  *207,  is  by  no  means  similar.  There 
an  attempt  was  made  to  bind  the  county  by  the  conti*act  of  the  sheriff, 
or  district  court,  or  both,  for  the  furnishing  of  matting  for  the  court- 
house; and  the  only  point  decided  was  that  neither  the  court,  nor  the 
sheriff,  nor  both  together,  could  so  bind  the  county  without  the  con- 
sent of  the  commissioners.  The  very  thing  which  was  wanting  there 
is  present  here,  to- wit,  the  consent  of  the  commissioners;  tot  the 
consent  of  the  defendant  means  the  consent  of  those  officers,  or  that 
agent  of  defendant  charged  with  thednty  of  consenting  or  dissenting. 
Where  there  is  an  express  contract,  that  will  control,  and  the  rights 
of  the  parties  must  be  settled  by  it,  (Perry  v.  Bailey,  12  £an.  *539;) 
but,  when  there  is  no  express  contract,  the  law  may  imply  one,  when 
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a  party  knowingly  receives  and  appropriates  to  his  own  ase  the 
property  of  another. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  case 
remanded,  vritb  instructions  to  enter  judgment  in  favor  of  plain tiflP 
for  agreed  value  of  the  rent. 

(All  the  justices  concurring.) 


*181  •John  A.  Lewis  v.  Mart  Ann  Lewis,* 

July  Term,  1875. 

1.  Divorce :  Constmotive  Service.  The  mailing  of  a  copy  of  the  peUtfon 
and  pablication  notice,  required  by  section  641  of  the  Civil  Ckide,  is  a 
part  of  the  service  required,  in  cases  of  divorce,  upon  non-resident  de- 
fendants. 

2. :  Opening  Decree.  Where  a  decree  of  divorce  was  duly  and  le- 
gally entered,  after  service  by  publication,  and  the  mailing  of  a  copy  of 
the  petition  and  publication  notice,  as  required  by  section  641  of  the 
Code,  Tield,  that  the  defendant  could  not  come  in  under  section  77  of  the 
Code,  and  upon  the  showing  of  want  of  actual  notice  have  the  decree 
set  aside  and  be  let  in  to  defend. 

8. :  Barring  Defendant's  Interest  in  Property.  Where  the  de- 
cree of  divorce  contained  no  other  order  concerning  property  than  one 
barring  defendant  of  all  right  and  interest  in  the  property  of  plaintiff. 
Tield^  that  this  order  must  stand  with  the  decree,  and,  the  decree  beings 
undisturbed,  the  order  could  not  be  set  aside. 

Error  from  Wabaunsee  district  court. 

Lewis  filed  his  petition  for  a  divorce,  alleging  his  intermarriage 
with  defendant  at  Edinburgh,  Scotland,  in  May»  1859 ;  that  he  had 
resided  in  Kansas  more  than  a  year,  and  was  now  a  resident  of  Wa- 
baunsee county;  that  he  had  at  all  times  been  a  faithful  and  obedient 
husband;  that  defendant,  disregarding  her  duties  as  a  wife,  had  been 
willfully  absent  from  plaintiff  for  more  than  one  year  last  past,  with- 
out any  cause  or  justification  therefor.  He  prayed  for  a  divorce  from 
defendant,  and  for  the  custody  of  a  minor  son,  the  issue  of  said  mar- 
riagCj  and  for  a  decree  that  defendant  be  debarred  from  any  interest 

>  £ffect  of  foreign  divorce,  see  note  to  Van  Orsdal  v.  Van  Orsdal,  di  N.  W.  Bep. 
580.  A  judgment  rendered  by  a  probate  court  of  Utah  territoir,  attempting  to 
dissolve  the  marriage  relation  existing  between  a  husband  ana  wife  who  had 
neither  of  tiliem  ever  resided  there,  or  been  within  the  terrltorj,  and  being  ren- 
dered without  any  actual  notice  to  the  wile,  ia  void  ^bsolutety  and  entirely.  lit- 
owich  V.  LitowicE.  19  Can.  451. 
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or  dower  estate  in  property  of  plaintiff.  This  petition  was  sworn  to 
**a8  true,"  by  Lewis,  August  5,  1873.  The  decree  was  entered  Sep* 
tember  18,  1878.  On  the  twenty-first  ol  said  month  Lewis  inter* 
marxied  with  Sarah  Elizabeth  Hafer,  to  whom  was  born  a  daughter 
Jane  23, 1874,  the  issue  of  said  marriage.    On  the  twentieth  of  June, 

1874,  notice  was  served  on  Lewis,  by  the  attorneys  of  the  di- 
*182    Yorced  wife,  *that  application  would  be  made  to  the  eourt,  at 

the  next  term  thereof,  to  have  said  decree  of  divorce  opened, 
and  letting  the  said  Mary  Ann  Lewis  in  to. defend  said  action.  Said 
motion  was  made,  accompanied  by  an  answer,  verified  by  said  Mary 
Ann  at  Edinburgh,  Scotland,  March  17, 1874.  In  this  answer,  among 
other  matters,  said  Mary  Ann  alleges  that  on  the  fifth  of  August, 
1879,  at  the  township  of  St.  George,  Pottawatomie  county,  Kansas^ 
^where  she  and  the  said  plaintiff  then  were,  and  for  a  long  time  bad 
been,  residing,  "the  plaintiff  freely  consented  to  the  defendant  leav* 
ing  said  Pottawaitomie  county  and  going  to  Edinburgh,  Scotland,  for 
her  health,"  and  that  she  did  thereupon  so  leave  '*on  the  representa* 
iion  that  he  intended  to  rejoin  her  there  so  soon  as  be  could  wind  up 
his  affairs  in 'said  Pottawatomie  county."  Said  motion  was  brought 
-on  for  hearing  at  the  September  term,  1874,  of  the  district  court. 
On  such  hearing,  said  Lewis  appeared,  and  filed  an  a£Sdavit,  alleging 
that  he  mailed  a  copy  of  his  original  petition,  and  a  copy  of  the  pub- 
lication notice  to  defendant  on  the  ninth  of  August,  1873,  as  required 
by  section  641  of  the  Civil  Code;  that  said  petition  and  notice  were 
received  by  said  Mary  Ann,  who,  on  the  twenty-fourth  day  of  Feb- 
ruary, 1874,  '* commenced  a  suit  against  thier  affiant  in  the  courts  of 
Scotland,  to-wit,  the  court  of  sessions  of  Edinburgh,  Scotland,  for 
alimony,  in  which  suit  this  affiant  had  been  duly  notified  by  'sum- 
mons of  aliment/  and  which  suit  so  commenced  is  now  still  pending 
and  undetermined;"  and  he  annexed  to  his  affidavit  a  copy  of  the 
''summons  of  aliment"  served  on  him,  as  follows: 

^Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great  Bri- 
tain and  Ireland,  queen,  defender  of  the  faith,  to  messengers-at- 
arms,  our  sheriffs,  in  that  part  conjunctly  and  severally  specially 
constituted,  greeting : 

'*  Whereas,  it  is  humbly  meant  and  shown  to  us  by  our  lovite,  Mrs. 
Mary  Ann  Montgomery  JoUie  Devlan,  otherwise  Lewis,  presently  re- 
siding in  Buccleuch  place,  Edinburgh,  wife  of  John  Augustus  Lewis, 
sometime  manufacturer  of  cut  and  engraved  glas»  in  Edinburgh, 

now  farmer,  and  residing  near  Wamego,  Pottawatomie  county, 
*188     Kansas,  United  States  of  ^America,  or  elsewhere  furth  of 

Scotland  to  the  pursuer  unknown,  pursuer  against  the  said 
John  Augustas  Lewis,  her  husband,  defender,  against  whom  arrest- 
ments have  been  used  ad  fundandam  jurisdictionem^  in  terms  of  the 
cQfadescendeilce  and  note  of  pleas  in  law  hereunto  annexed ;  there- 
fore  the  defender  ought  and  should  be  decerned  and  ^dained  by  de* 

V.15K.— 10 
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cree  of  the  lords  of  our  coancil  and  session  to  make  payment  to  the 
pursuer  of  the  sum  of  one  hundred  pounds  sterling  yearly,  for  ali- 
ment to  her,  payable  at  two  terms  in  the  year,  seventeenth  August 
and  seventeenth  February,  by  equal  portions,  beginning  the  first  term's 
payment  Of  said  aliment  as  at  seventeenth  August,  1872,  for  the 
half  year  immediately  following,  and  so  forth  half  yearly  .thereafter 
during  their  joint  lives,  or  until  the  defender  adhere  to  the  pursuer, 
with  the  lawful  interest  on  each  half  year's  aliment  from  the  term  of 
payment  until  payment,  but  under  deduction  of  the  sum  of  fifty 
pounds  paid  by  the  defender  at  various  times  between  the  said  seven- 
teenth day  of  August,  1872,  and  the  twenty^-fourth  day  of  November, 
1873;  and,  further,  the  said  defender  ought  and  should  be  decerned 
and  ordained  by  decree  foresaid  to  make  payment  to  the  pursuer  of 
the  sum  of  fifty  pounds  sterling,  or  such  other  sum  as  our  said  lords 
shall  modify,  as  the  expenses  of  the  process  to  follow  hereon  conform 
to  the  laws  and  daily  practice  of  Scotland  used  and  observed  in  the 
like  cases  as  is  alleged. 

"Our  will  is  herefore,  and  we  charge  you,  that  on  sight  hereof  ye 
pass,  and  in  our  name  and  authority  lawfully  summon,  warn,  and 
charge  the  said  defender,  personally  or  at  his  dwelling-place,  if  within 
Scotland,  and  if  furth  thereof,  by  delivery  of  a  copy  hereof  at  the  of- 
fice of  the  keeper  of  the  record  of  edictal  citations,  in  terms  of  the 
statute  thereanent,  to  compear  before  the  lords  of  our  council  and 
session,  at  Edinburgh,  or  where  they  may  happen  to  be  for  the  time, 
the  said  defender,  if  within  Scotland  the  seventh  day,  and  if  furth 
of  Scotland  the  fourteenth  day,  next  after  the  date  of  your  citation, 
in  the  hour  of  cause,  with  continuation  of  days,  to  answer  at  the  in- 
stance of  the  pursuer,  in  the  matter  libeled;  that  is  to  say,  to  hear 
and  see  the  premises  verified  and  proven,  and  decree  and  sentence 
pronounced  by  our  said  lords,  or  else  to  allege  a  reasonable  cause  in 
the  contrary,  with  certification  as  effiers:  Attour  that  in  the  mean 
time  ye  lawfully  fence  and  arrest  all  and  sundry  the  whole  readiest 

movable  goods  and  gear,  debts,  and  sums  of  money,  and  other 
*184    *movable  effects  belonging  or  addebted  to  the  said  defender, 

wherever  or  in  whose  hands  soever  the  same  may  be  found; 
all  to  remain  under  sure  fence  and  arrestment  aye,  and  until  suffi- 
cient caution  and  surety  be  found  acted  in  tbe  books  of  council  and 
session,  that  the  same  shall  be  made  forthcoming  to  the  pursuer,  as 
accords  of  law,  according  to  justice,  as  ye  will  answer  to  us  there- 
upon.  Which  to  do  we  commit  to  you,  conjunctly  and  severally,  full 
power  by  these  our  letters,  delivering  them,  by  you  duly  executed  and 
indorsed,  again  to  the  bearer. 

"Given  under  our  signet,  at  Edinburgh,  twenty-fourth  February, 
1874.  T.  E.  0.  HoBNB,  W.  S." 

To  this  summons  was  annexed  a  '^condescendence,''  whieh  answers 
to  a  bill  in  chancery,  or  a  petition  under  the  Code,  (in  which,  as  in 
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the  foregoing  summons,  the  plaintiff  therein  is  called  ^'pnrsner/'  and 
the  defendant  ''defender,")  setting  np  the  relation  of  the  parties,  and 
the  groands  upon  which  the  decree  for  alimony  (or  ^'aliment")  is 
asked.  Among  other  matters  it  alleges  that  Lewis  supplied  said 
Mary  Ann  with  the  means  for  her  trip  from  Kansas  to  Edinburgh, 
and  had  continued  to  write  and  send  her  money  thereafter  until  No- 
vember 24,  1873,  (two  months  subsequent' to  the  decree  of  divorce.) 
Said  summons  also  bears  the  following  indorsement: 

"copy  op  messenger's  execution. 

^This  summons  executed  by  me,  Andrew  Webster,  messenger-at** 
arms,  against  John  Augustus  Lewis,  defender,  (as  being  fnrth  of 
Sootlandi)  by  delivering  for  him  a  full  double  thereof,  excepting  the 
will,  having  a  just  copy  of  oitation  subjoined,  at  the  office  of  the 
keeper  of  the  record  of  ediotal  citations  within  the  general  register- 
hou8e»  at  Edinburgh,  in  presence  of  Alfred  McLeUan>  residenter  in 
Edinburgh,  this  twenty-seventh  day  of  Febroary,  eighteen  hundred 
and  seventy-four  years.  Aw.  Wbbstbb. 

''Alfbed  MoLbiiLan,  Witness.** 

i 

The  district  court,  upon  the  hearing  of  said  motion,  made  an  order 
vacating  said  decree,  and  permitting  said  Mary  Ann  to  appear 
*185  and  defend,  *and  also  made  a  separate  order  granting  tempo- 
rary alimony  to  enable  defendant  to  return  from  Scotland,  and 
to  pay  counsel  for  prosecuting  her  defense.  The  first-mentioned  or- 
der is  as  follows :  "And  now  comes  the  said  Mary  Ann  Lewis,  de- 
fendant, by  her  attorneys,  B.  B.  Hick  and  Merritt  &  Merritt,  and  also 
comes  the  said  plaintiff,  John  A.  Lewis,  by  A.  H.  Case  and  D.  Y. 
Sprague,  his  attorneys,  and  thereupon  comes  on  to  be  heard  the  mo- 
tion, amended  motion,  answer,  and  affidavit  of  the  said  defendant 
filed  in  this  action  to  obtain  an  order  of  said  court  opening  the  judg- 
ment obtained  by  said  plaintiff  against  said  defendant  at  the  Sep- 
tember term,  1873,  of  said  court,  and  allowing  said  defendant  to  be 
let  in  to  defend  said  action ;  and,  after  hearing  the  evidence  in  the 
case,  and  argument  of  counsel,  it  is  considered  and  adjudged  by  the 
court  now  here  that  the  said  judgment  and  decree  heretofore,  and  at 
the  September  term,  1873,  of  this  court,  rendered  in  this  action,  be, 
and  the  same  is  hereby,  opened,  and  the  said  defendant  is  let  in  to 
defend  said  action.  And  it  is  further  ordered  that  the  cause  be  con- 
tinued until  the  next  term  of  this  court,"  etc. 

D.  F.  SpragiLe  and  Case  d  Putnarriy  for  plaintiff. 

As  to  the  notice  to  defendants  who  were  absent  from  the  state. 
As  we  understand  it,  if  the  notice  has  been  made  according  to  law, 
or  the  order  of  the  court,  such  notice  gives  the  court  complete  juris- 
diction of  the  case.  2  Bish.  Mar.  &  Div.  §  314.  The  court  has 
found  that  such  notice  had  been  given,  and  that  it  had  jurisdiction 
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of  the  case.  Bat  the  defendant  says,  '*I  had  no  actual  notice  until 
the  decree  was  entered/'  and  in  her  affidavit  says  that  she  bad  no 
notice  until  after  the  court  had  adjourned.  Section  77  of  the  Code 
reads  that  "a  party  against  whom  a  judgment  or  order  has  been  ren- 
dered  without  other  service  than  by  pMication  in  a  newspaper  may/ 
etc.  But  here  there  was  "other  service.'*  A  '*copy  of  the  petition, 
with  a  copy  of  tb»  publication  notice  attached  thereto,  ad- 
*186  dressed  to  the  defendant  at  her  place  of  ^residence/'  were 
served  as  required  by  section  641  of  the  Code.  Said  section 
641  is  not  directory,  but  mandatory.  It  must  be  strictly  complied 
with,  or  the  affidavit  excusing  the  service  made.  In  Bloomfield  v. 
Chicago,  5  Ohio,  318,  the  court  refused  to  dismiss  for  want  of  it,  but 
continued  the  case /or  service,  and  held  that  without  this  service  the 
court  had  no  jurisdiction.  So,  also.  Freeman  v.  Freeman,  1  Mich. 
480.  Section  77  does  not  apply  to  divorce  cases.  McJunkin  v.  Me* 
Junkin,  3  Ind.  30. 

2.  As  to  the  policy  of  the  law.  Where  a  divorce  is  granted  upon 
which  one  of  the  parties  contracts  new  relations,  and  a  third  party 
acquires  rights,  it  cannot  be  that  a  process  coald  be  had  to  reverse  a 
decree,  the  consequences  of  which  would  be  a  severance  of  all  those 
new  relations.  Brice  v.  Myers,  5  Ohio,  126;  Eemper  v.  Seminary, 
17  Ohio,  318;  Dunn  v.  Dunn,  4  Paige,  425;  and  see  Allen  y.  Maclel- 
lan,  12  Pa.  St.  328.  There  is  no  charge  of  fraud  in  this  case,  con- 
sequently all  decisions  based  solely  upon  charges  of  fraud  have  no 
application,  and  are  not  referred  to.  Gonsideiations  of  policy  uuite 
with  the  dictates  of  justice  in  forbidding  any  interference  with  the 
parties  after  a  divorce  has  once  been  granted.  The  first  marriage, 
in  all  such  cases,  without  regard  to  the  divorce,  has  eeased  for  all 
the  purposes  for  which  it  was  contracted.  Its  sorrows  and  disappoint- 
ments have  come,  and  are  without  a  remedy.  The  breaking  up  of 
the  second  marriage  may  be  revenge,  but  it  is  no  reparation  for  the 
evils  that  have  been  already  done.  It  is  only  a  multiplication  of  the 
distresses  and  misfortunes  of  innocent  women  and  children.  The 
woman  marries  the  man  on  the  faith  of  the  decree,  which  assures  her 
that  he  is  an  innocent  and  injured  party. 

Merritt  d  Merritt  and  R,  S.  Hick,  for  defendant* 

In  opening  and  reversing  judgments  rendered,  the  Code  makes  no 

distinction  between  divorce  and  other  cases.     Section  72  of  the  Code 

enumerates  all  cases  in  which  constructive  service  may  be  made, 

which  includes  specifically  actions  for  divorce.     Section  77  provides 

for  opening  judgments  where  service  has  been  made  as  provided  by 

section  72,  and  when  the  defendant  had  no  actual  notice  of 

*187    the  pendency  of  the  action  ^before  its  determination.     Section 

568,  subd.  2,  provides  for  vacating  a  judgment  for  a  divorce 

in  the  following  language :    ''By  a  new  trial  granted  in  proceedings 

against  defendants  constructively  summoned,  as  provided  in  section 

72."     In  this  case  there  was  no  other  service  than  by  publication. 


LEWIS  «.  LEWIS.  149 

The  eopy  of  the  petition,  with  a  copy  of  the  pablication  notice  at- 
tached, required  by  section  641  of  the  Code  to  be  mailed  to  the  de« 
fendant  when  his  er  her  residence  is  known,  even  if  received,  is  not' 
eervioe.  If  it  is  not  part  of  the  service  by  publication,  it  is  not  ''other 
service," — ^is  not  service  at  all.  What  is  meant  by  ** other  service 
than  by  publication  in  a  newspaper"  is  evidently  actual  service, — 
the  service  of  a  summons,  either  within  or  without  the  state,  the  only 
''other  service"  known  to  the  Code.  See  Code,  art.  6;  Laws  1871, 
p.  273.  But,  even  if  the  mailing  of  such  copies  to  the  defendant  is 
service  when  received,  it  certainly  is  not  service  when  not  received, 
by  the  defendant.  It  is  only  an  attempt  at  service,  which  fails.  It 
is  no  more  service  than  is  merely  delivering  a  summons  to  an  officer. 
In  this  case  the  court  found  that  the  defendant  did  not  receive  the 
copy  of  petition  and  publication  notice  mailed  to  her  until  after  the 
decree  was  rendered. 

There  is  no  reason  of  public  policy,  or  of  hardship  to  innocent 
parties,  that  can  be  assigned  against  the  power  to  open  a  decree  of 
divorce  under  section  77  of  the  Code,  which  does  not  ai]f)[>ly  with  equal 
force  against  opening  such  a  decree  on  the  ground  of  fraud  in  obtain- 
ing it,  or  by  proceedings  in  the  supreme  court  to  reverse  it  within 
three  years  after  its  rendition.  The  consequences  to  innocent  parties 
are  precisely  alike  in  all  of  these  cases.  Yet  the  reports  are  full  of 
precedents  for  opening  and  setting  aside  such  decrees  for  fraud,  and 
on  proceedings  in  error,  without  regard  to  the  consequences  which  may 
ensue  to  those  who  are  not  parties.  Talbot  v.  Calvert,  12  Pa.  St. 
328 ;  Martin  v.  Yeeder,  20  Wis.  499 ;  Strahlendorf  v.  fiosenthal,  30 
Wis.  677;  Adams  v.  Adams.  51  N.  H.  388;  Viscber  v.  Viscber,  12 
Barb.  640*  In  the  case  of  Warner  v.  Warner,  11  Kan.  *121,  this 
court  says:  "The  defeated  party  in  a  divorce  suit  can  take  the  case 
to  the  supreme  court,  and«  if  error  be  shown,  can  obtain  a  re- 
*188  ^versal,  as  in  any  other  action*"  To  deny  the  authority  of  the 
court  to  open  the  decree  and  let  the  defendant  in  to  defend,  un* 
der  section  77  of  the  Code,  would  be  to  hold  that  the  law  does  not  mean 
what  it  says  in  plain  English;  and  this,  as  we  understand  it,  the 
court  is  asked  to  do,  because,  and  only  because,  to  hold  otherwise 
would  work  wrong  and  injury  to  others  who  are  not  parties  to  the 
suit.  But  this  question  of  hardship,  we  think,  is  one  for  the  legisla- 
ture, and  not  for  the  courts. 

In  any  event,  we  apprehend  there  can  be  no  doubt  of  the  power  of 
the  court  to  open  the  decree  and  let  the  defendant  in  to  defend  as  to 
alimony ;  and,  if  it  should  be  held  that  the  court  coald  do  no  more, 
the  order  opening  the  decree  should  only  be  modified  so  as  to  give  it 
that  effect. 

Bbbwbr,  J.  The  plaintiff,  on  the  fifth  of  August,  1873,  filed  his 
petition  for  divorce  against  the  defendant,  in  the  district  court  of 
Wabaunsee  county,  and  at  the  September  term,  1873,  of  said  court. 
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obtained  a  decree  of  divorce.  The  service  was  by  paUicstion  in  the 
local  paper,  and  by  sending  a  copy  of  the  petition  and  pnUioation,  as 
provided  by  section  641  of  the  Civil  Code.  Shortly  after  this  decree, 
the  plaintiff  married  one  Miss  Hafer,  and  by  this  last  marriage  had  a 
child  bom  to  him.  His  second  wife  acted  in  good  faith.  His  second 
wife  and  the  child  are  alive,  and  living  with  the  plaintiff.  Such  mar- 
riage and  birth  were  prior  to  the  proceedings  of  the  first  wife  to  set  aside 
the  decree.  Before  the  September  term,  1874,  of  said  court,  but  after 
the  September  term,  1873,  and  the  March  term,  1874,  badadjonrned, 
the  defendant  filed  her  affidavit  and  answer,  under  section  77  of  the 
Code,  to  set  the  decree  aside,  and  to  open  it,  and  to  let  her  in  to  de- 
fend, on  the  ground  that  she  had  no  actual  notice  of  the  pendency  of 
the  action  before  the  decree  was  entered,  and  before  the  court  ad- 
journed at  the  September  term,  1873.  Upon  the  hearing  of  this  ap- 
plication the  court  found  as  follows,  to-wit : 

"(1)  That  there  was  due  and  legal  service  made  by  publication 
^189  in  a  newspaper,  as  prescribed  by  law;  *(2)  that  there  was  a 
copy  of  the  petition  and  publication  notice  sent  by  mail,  postage 
paid,  as  prescribed  by  section  641  of  the  Civil  Code  of  1868,  on  the 
ninth  day  of  August,  1873 ;  (3)  that  said  copy  of  petition  was  not  re- 
ceived by  the  defendant,  who  was  then  at  Edinburgh,  Scotland,  until 
after  the  decree  of  divorce  was  rendered,  and  that  no  other  service  in 
the  case  was  had  or  made  than  as  above  stated;  (4)  that  the  defend* 
ant  had  no  actual  notice  of  the  pendency  of  this  suit  until  after  the  de- 
cree was  rendered." 

And  upon  these  facts  the  court  made  an  order  opening  the  decree, 
and  letting  the  defendant  in  to  defend  the  action. 

Was  there  error  in  this  order?  Section  72  enumerates  the  oases 
in  which  service  by  publication  may  be  had,  and  among  them  ex- 
pressly enumerates  actions  for  divorce.  No  question,  therefore,  can 
be  made  as  to  the  legality  of  the  decree  of  September,  1873.  Section 
77,  upon  which  this  application  was  based,  provides  that  "a  party 
against  whom  a  judgment  or  order  has  been  rendered  without  other 
service  than  by  publication  in  a  newspaper,  may,  at  any  time  within 
three  years  after  the  date  of  the  judgment  or  order,  have  the  same 
opened,  and  be  let  in  to  defend.  Before  the  judgment  or  order  shall 
be  opened  the  applicant  shall  give  notice,  *  *  *  and  make  it 
appear  to  the  satisfaction  of  the  court,  by  affidavit,  that  during  the 
pendency  of  the  action  he  had  no  actual  notice  thereof  in  time  to  ap- 
pear in  court  and  make  his  defense;  but  the  title  to  any  property, 
the  subject  of  the  judgment  or  order  sought  to  be  opened,  which,  by 
it,  or  in  consequence  of  it,  shall  have  passed  to  a  purchaser  in  good 
faith,  shall  not  be  affected  by  any  proceedings  under  this  section,  nor 
shall  they  affect  the  title  of  any  property  sold  before  judgment  under 
an  attachment.''  The  question  of  the  permanence  of  a  decree  of 
divorce,  when  attacked  either  by  proceedings  in  error,  by  motion  to 
set  aside,  or  by  direct  proceeding  on  account  of  fraud  and  imposition, 
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has  frequently  been  before  the  ooorts,  And  the  deoiBions  are  far  from 
uniform. 

In  McJunkin  v.  McJunkin,  3  Ind.  30,  a  decree  of  divorce  was  ren- 
dered upon  constructive  service^     The  court  held  that  a  section  of  the 
statute  similar  to  our  section  77,  above  guoted/was  inapplica- 
*190     *ble,  and  partly  because  no  provision  was  made  for  a  case 
like  the  one  before  u3,--^a  marriage  intermediate  the  decree 
and  the  application. 

In  Bascom  v.  Bascom,  7  Ohio,  125,  the  court  decided  that  a  decree 
of  divorce  was  not  the  subject  of  review  in  the  supreme  court..    It 
was  conceded  that  the  statute  provided  that  divorce  cases  should  be 
governed  by  the  rules  respecting  proceedings  in  chancery,  and  that 
in  chancery  cases  the  right  of  review  existed;  but  there  was  this 
difference :  in  divorce  cases  the  testimony  was  oral»  in  chancery  by 
deposition.     Upon  this  difference  the  court  concluded  that  there  was 
no  review  of  a  decree  of  divorce.     Manifestly,  a  controlling  consider 
ation  was  the  danger  of  intermediate  marriage.    It  used  this  language 
in  the  opinion:  "When  a  divorce  is  granted,  upon  which  one  of  the 
parties  contracts  new  relations,  and  a  third  party  acquires  rights,  it 
cannot  be  that  a  process  could  be  bad  to  reverse  a  decree,  the  conse- 
quences of  which  would  be  a  severance  of  all  those  new  relations. 
Such  anomalous  mischief  cannot  be  ingrafted  on  the  practice  of  our 
courts  except  by  clear  and  explicit  'legislative  enactment.     That,  we 
feel  confident,  can  never  take  place.     All  the  reasons  that  render  a 
decision  upon  facts  by  a  jury  conclusive  between  the  parties  unite  in 
requiring  that  the  decision  of  a  court  upon  fleets,  on  the  hearing  of  a 
petition  for  a  divorce,  should  be  final,  and  stand  beyond  r^ach  of 
judicial  revision."     The  same  court  subsequently,  in  Bingham  v. 
Miller,  17  Ohio,  446,  after  deciding  that  the  legislature  had  no  power 
to  grant  divorces,  yet  in  view  of  the  fact  that  that  power  bad  been 
exercised  without  question  for  a  series  of  years,  and  to  bold  the 
divorces  void  would  bastardize  many  children,  refused  to  disturb  a 
divorce  so  granted.     It  also,  in  Parish  v.  Parish,  9  Ohio  St.  534, 
decided  that  a  decree  of  divorce  obtained  by  fraud  could  not  be  set 
aside  on  an  original  bill  filed  at  a  subsequent  term.     The  same  doc- 
trine was  announced  in  Green  v.  Green,  2  Gray,  361,  Chief  Justice 
Shaw  delivering  the  opinion.     Yet  in  the  same  state,  in  Edson  v. 
Edson,  108  Mass.  590,  the  supreme  court  sustained  an  appli* 
*191     cation  mad^  by  the  *defendant,  in  the  case  itself,  to  open  up 
the  decree  and  be  let  in  to  defend,  on  the  ground  that  the 
service,  which  was  by  publication,  though  regular  on  its  face  and 
apparently  good,  had  been  secured  by  false  and  fraudulent  represen- 
tations as  to  residence  of  plaintiff,  ignorance  of  defendant's  residence, 
etc.,  and  that,  tjherefore,  no  legal  service  had  been  made  so  as  to  give 
the  eourt  jurisdiction;  and  in  the  opinion  it  uses  this  langiiage: 
''Beasons  of  public  policy,  or  a  regard  to  the  consequences  which 
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might  ensue  to  innooent  parties  from  the  exercise  of  a  power  to  in- 
validate a  decree  of  divorce  after  it  had  become  res  adjtidicata,  do 
not  constitote  sufficient  reasons  for  a  denial  of  the  existence  of  the 
power.** 

In  Dnnn  ▼•  Dunn,  4  Paige,  425,  service  had  been  made  of  the  sub- 
poena outside  of  the  state.  On  an  application  to  set  aside  the  decree, 
the  chancellor  held  the  service  bad ;  but  inasmuch  as  there  had  been 
a  second  marriage,  while  he  permitted  the  question  of  the  grounds 
for  a  divorce  to  be  tried,  refused  to  disturb  the  decree  unless  upon 
such  trial  it  should  appear  that  there  was  no  sufficient  evidence  to 
sustain  it.  In  other  words,  the  case  was  to  be  tried  after  the  decree. 
On  the  other  hand,  in  Adams  v.  Adams,  51  N.  H.  388,  a  decree  was 
set  aside  which  had  been  obtained  upon  constructive  testimony. 

In  Weatherbee  v.  Weatherbee,  20  Wis.  499,  service  had  been  made 
by  delivering  a  copy  of  the  summons  to  the  defendant  outside  of  the 
state.  A  motion  was  made  to  set  aside  the  decree  on  the  ground  of 
irregularity  in  the  service,  and  it  was  sustained.  Grouch  v.  Crouch, 
30  Wis.  667,  in  some  respects  resembles  the  case  at  bar.  On  an  af- 
fidavit by  the  plaintiff  of  ignorance  of  defendant's  whereabouts,  an 
order  was  made  by  a  court  commissioner  for  service  by  publication, 
publication  made,  and  decree  entered.  There  was  a  subsequent  mar- 
riage, and  after-begotten  children.  On  motion  to  set  aside  the  de- 
cree, the  order  for  publication  was  held  void  because  made  by  one 
whoy  though  a  court  commissioner,  was  attorney  of  the  plaintiff,  and 
because  the  affidavit  of  plaintiff  was  clearly  shown  to  have  been  false 
and  perjured  testimony. 

In  Allen  v.  Maolellan,  12  Pa.  St.  828,  Chief  Justice  Gibson 
*192  uses  *the  following  strong  language:  "It  may  seem  an  arbi- 
trary act  to  expunge  a  sentence  of  divorce  with  a  stroke  of  the 
pen,  bastardize  after-begotten  children,  involve  an  innocent  third  per- 
son in  legal  guilt,  and  destroy  rights  acquired  in  reliance  on  a  judi- 
cial act  which  was  operative  at  the  time.**  Tet  the  power  of  the 
court  so  to  do  was  sustained. 

It  may  be  said  in  reference  to  the  ease  before  us,  as  distinguish- 
ing it  from  some  that  have  been  noticed,  that  it  contains  nothing,  as 
shown  by  the  findings  of  the  court,  to  impeach  the  regularity  and 
fairness  of  the  proceedings.  Whatever  may  be  the  merits  of  the 
dispute  between  the  parties,  and  whatever  upon  a  hearing  of  both 
sides  might  have  been  the  judgment  of  the  court,  it  is  plain  that  the 
steps  pointed  out  by  the  law  were  fairly  and  correctly  taken.  Serrice 
was  legally,  and  without  any  trick,  falsehood,  or  imposition,  made, 
and  the  decree  was,  when  entered,  in  all  respects  legal  and  valid.  It 
must  be  apparent,  too,  from  the  cases  noticed,  that  ofttimes  the  hard- 
ship of  an  adverse  ruling,  if  it  has  not  directly  led  to  the  decision 
made,  has  induced  the  court  to  magnify  matters  of  minor  importance 
into  circumstances  Of  controlling  weight.     At  the  risk  of  being  sob- 
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jected  to  a  like  criticism,  we  are  constrained  to  hold  that  section  77 
does  not  apply  to  proceedings  for  divorce.  "Without  other  service 
than  by  publication  in  a  newspaper"  is,  by  its  terms,  the  test  of  a 
right  to  its  provisions.  It  is  true  that  in  section  72  it  is  said  that 
"service  may  be  made  by  publication  *  *  *  in  actions  to  obtain 
a  divorce,  when  the  defendant  resides  out  of  this  state,"  and,  if  this 
were  the  only  provision,  it  would  be  difficult  to  deny  the  applicability 
of  section  77.  But  in  the  article  concerning  divorce  and  alimony 
(article  28,  Code;  Gen.  St.  p.  757,  §  641)  it  is  provided  that,  "when 
service  by  publication  is  proper,  a  copy  of  the  petition,  with  a  copy 
of  the  publication  notice  attached  thereto,  shall,  within  three  days 
after  the  first  publication  is  made,  be  inclosed  in  an  envelope,  ad- 
dressed to  the  defendant  at  his  or  her  place  of  residence,  postage 
paid,  and  deposited  in  the  nearest  post-office,  unless  the  plaintiff  shall 

make  and  file  an  affidavit  that  such  residence  is  unknown  to 
*193     the  plaintiff,  and  cannot  be  ^ascertained  by  any  means  within 

the  control  of  the  plaintiff."  Now,  this  is  a  part  of  the  service. 
Without  ft  no  decree  can  properly  be  entered.  It  is  a  precaution 
ordered  by  the  legislature  to  guard  against  the  danger  of  decreeing  a 
divorce  without  the  knowledge  and  presence  of  both  parties.  It  may 
be  very  inadequate,  but  it  is  worth  something.  It  is  a  step  in  the 
right  direction.  But,  whether  adequate  or  not,  it  is  the  legislative 
direction,  and  as  such  may  not  be  disregarded. 

It  may  be  said  that,  as  in  this  case,  the  copy  of  the  petition  may 
fail  to  reach  the  defendant  in  time  for  the  trial,  and  that  then  there 
is  no  other  notice  than  by  the  publication,  and  section  77  should  be 
held  applicable.  True,  the  mailed  petition  and  notice  may  give  no 
actual  notice;  neither  may  the  publication.*  But  each  is  an  effort 
towards  actual  notice,  and  the  two  combined  are  requisite  for  legal 
service.  Service  by  copy  at  the  usual  place  of  residence  is  actual 
service.  The  copy  may  fail  to  reach  the  defendant;  actual  notice 
may-  not  be  received  by  him.  But  the  service  is  complete,  and  a 
judgment  rendered  cannot  be  opened  because  rendered  without  no- 
tice. Service  is  not  always  equivalent  to  actual  notice,  and  does  not 
always  result  in  actual  knowledge.  It  is  not  the  actual  result  of  any 
particular  step  which  determines  whether  it  is  or  is  not  a  part  of  the 
service.  It  is  enough  that  the  legislature  has  constituted  it  a  part. 
And  where  the  legislature  has  not  in  terms  declared  it  a  part,  if  the 
obvious  scope  and  purpose  of  the  step  required  is  to  secure  notice  of 
the  pendency  of  the  suit,  it  may  fairly  be  considered  a  part  of  the 
service.  Again,  it  may  be  said  that  if  an  affidavit  of  ignorance  is 
filed,  as  provided,  no  copy  is  mailed,  and  then  the  only  notice  would 
be  by  publication.  If  the  affidavit  was  false,  it  would  make  a  case 
much  resembling  those  cited  from  30  Wis.  and  108  Mass.  But  it 
will  be  time  enough  to  decide  that  question  when  it  arises.  The  con- 
clusion, then,  to  which  we  have  come,  though,  as  we  freely  admit, 
with  grave  doubts,  is  that  the  mailing  of  the  copy  of  the  petition  and 
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notice,  as  required  by  said  section  641,  is  a  part  of  the  service,  and 
that,  therefore,  in  a  case  where  sach  mailing  has  been  duly 
*194  made  in  addition  to  *the  publication  of  notice  in  the  paper, 
section  77  does  not  apply,  and  that  a  decree  legally  entered 
under  those  circumstances  cannot  be  set  aside  upon  the  mere  show- 
ing of  actual  ignorance  of  the  pendency  of  the  suit. 

As  the  decree  barring  the  defendant  of  any  interest  in  the  plain* 
tiff's  property  follows  from  the  divorce,  we  cannot  open  the  decree  as 
to  the  one,  while  sustaining  it  as  to  the  other. 

The  judgment  will  be  reversed,  and  the  case  remanded,  with  in- 
etru&tious  to  overrule  the  application  to  set  aside  the  decree,  and  let 
the  defendant  in  to  defend. 

(All  the  justices  concurring.) 


Division  of  Howard  Co.* 
July  Term,  1875. 

1.  Legislature:  Records:  Journals  and  Enrolled  Bills.    The  legisla- 

tive journals  and  the  enrolled  bills  are  the  only  records  required  by  the 
constitution  and  laws  to  be  kept  for  the  purpose  of  showing  any  of  the 
legislative  proceedings ;  and  hence  they  must  import  absolute  verity,  and 
be  conclusive  proof  as  to  whether  any  particular  bill  has  passed  the  1^- 
islature,  when  it  passed,  how  it  passed,  and  whether  it  is  valid  or  not 
The  engrossed  bills  o£  tlie  two  houses  are  not  required  to  be  made  records, 
nor  portions  of  any  record.  Therefore,  where  the  legislative  Journals, 
and  the  enrolled  bill  of  a  particular  act  of  the  legislature,  apparently 
show  that  the  bill  was  regularly  passed  by  the  legislature,  signed  by  the 
proper  officers  of  each  house,  signed  and  approved  by  the  governor,  and 
filed  in  the  office  of  the  secretary  of  state  as  an  enrolled  law,  it  wiU  be 
held  that  such  enrolled  bill  is  valid  and  conclusive  evidence  of  the  law 
as  contained  in  said  bill,  notwithstanding  it  may  appear  from  an  en- 
grossed bill  of  the  house,  (not  contained  in  the  journal  of  either  house,) 
and  other  extrinsic  evidence,  that  a  mistake  was  made  in  enrolling  said 
bill,  and  that  the  enrolled  bill  omitted  one  important  section  which  was 
contained  in  the  bill  as  it  passed  the  two  houses. 

2.  Evidence:  Judicial  Hotioe:  Published  Laws:  BnroUed  Billa:  Jour- 

nals.    The  courts  will  take  judicial  notice,  without  proof,  of  all  the  lavs 
of  the  state;  and,  in  doing  so,  will  take  judicial  notice  of  what  the  books 
of  published  laws  contain,  of  what  the  enrolled  bills  contain,  of  what 
*195    Hhe  legislative  journals  contain,  and,  indeed,  of  everything  that  is  al- 
lowed to  affect  the  validity  or  meaning  of  any  law  in  any  respeet  what- 
ever.   [Topeka  v.  Gillett,  32  Kan.  437;  S.  G.  4  Pac.  Hep.  800. J 

1  Passing  bills— yeas  and  nays  on  concurring  in  amendments— authentication  of 
bills  passed— signatures  of  presiding  officers,  see  County  of  Leavenworth  v.  Hig- 
ginbotham,  17  Kan.  -68;  Prohibitory  Amendment  Cases,  94  Kan.  711.  Enrolled 
statute  and  journals  as  evidence  of  validity  of  act,  see  State  v.  Francis,  d6  Kan. 
724;  In  re  Vanderberg,  28  Kan.  248. 
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5.  Loglalataira :  Passing  Bills;  Prooedore.    A  bill  was  properly  passed 

by  the  house.  It  was  then  properly  passed  by  the  senate,  with  sundry 
amendments.  The  house  refused  to  concur.  The  senate  then,  by  a  vote 
by  yeas  and  nays  properly  entered  on  the  journal,  receded  from  its  amend- 
ments, and  the  bill  was  not  passed  in  any  other  manner,  ffeld^  that  as 
this  manner  of  passing  bills  has  always  been  considered  sufficient  in 
Kansas,  and  has  always  been  acted  upon,  it  will  be  considered  that  the 
constitutional  provision  requiring  that  "the  yeas  and  nays  shall  be  taken 
and  entered  immediately  on  the  journal  upon  the  final  passage  of  every 
bill  or  joint  resolution,"  was  suffloiently  complied  with. 

4.  Constitational  Law : ''  Subject ''  and  **  Title  "  of  Act.  The  "subject" 
to  be  contained  in  a  bill,  under  section  16,  art.  2,  of  the  constitution, 
which  provides  that  "no  bill  shall  contain  more  than  one  subject,  which 
shall  be  clearly  expressed  in  its  title,"  may  be  as  broad  and  comprehen- 
sive as  the  legislature  may  choose  to  make  it.  It  may  include  innumer- 
able minor  subjects,  provided  all  these  minor  subjects  are  capable  of  be- 
ing so  combined  as  to  form  only  one  grand  and  comprehensive  subject; 
and,  if  the  title  to  the  bill  containing  this  grand  and  comprehensive  sub- 
ject is  also  comprehensive  enough  to  include  all  these  minor  subjects, 
as  one  subject,  the  bill,  and  all  parts  theieof ,  will  be  valid.  [ Woodruf 
T.  Baldwin,  23  Kan.  494.]  i 

6.  Counties  and  County  Organisations:  May  be  Abolished.    The  leg- 

islature has  the  power  to  abolish  counties  and  county  organizations 
whenever  it  becomes  necessary  for  them  to  do  so  in  changing  county 
lines,  or  in  creating  new  counties.' 

6.  County-Seats.  Whenever  a  county  is  destroyed,  the  county-seat  must 
go  with  it. 

Original  proceedings  in  mandamus. 

The  passage  and  approval  of  the  act  dividing  Howard  county,  and 
creating  the  counties  of  Chautauqua  and  Elk,  (chapter  106,  Laws 
^375,)  gave  rise  to  three  separate  actions  of  mandamus,  each  being 
commenced  originally  in  this  court.  Said  act  contains,  among  many 
others,  the  following  provisions : 

"Section  1.  All  that  portion  of  the  county  of  Howard  lying  south 

of  the  township  line  separating  township  thirty-one  and  township 

thirty-two  south  shall  constitute  the  territory  of  a  new  county 

*196     hereby  created,  to  be  known  as  the  county  *of  Chautauqua; 

and  all  that  territory  lying  north  of  said  township  line  is  hereby 

created  into  a  new  county  by  the  name  of  Elk. 

''Sec.  2.  The  county-seat  of  said  county  of  Chautauqua  is  hereby 
located  at  the  village  of  Sedan,  in  township  thirty-four  south,  of 

^Effect  of  restrictive  title,  see  State  v.  Bankers'  Ass'n,  23 Ean.  499.  See  State  v. 
Barrett,  27  Kan.  217,  stating  rules  for  determining  constitutionality  of  statute  in 
reference  to  question  of  title  of  act. 

*As  to  change  of  school-district  boundaries,  see  School-district  v.  Board  Ed., 
etc.,  16  Kan.  540.  The  legislature  has  the  power  to  abolish  or  destroy  a  municipal 
township;  and,  when  the  township  is  abolished  or  destroyed,  the  township  offl- 
oersmust  go  with  it.    In  re  Hinkle^  81  Kan.  712;  S.  C.  8  Pac.  Ren.  531. 
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range  eleven  east;  and  the  county-seat  of  said  county  of  Elk  is  hereby 
located  at  the  village  of  Howard  City,  in  township  thirty  south,  of 
range  ten  east.     *    *    * 

"Sec.  8«  *  *  *  The  county  commissioners  of  said  new  coun- 
ties shall  meet  together  at  some  suitable  place,  on  the  third  Mon- 
day in  July,  1875,  and  proceed  to  divide  the  aforesaid  property, 
or  the  value  thereof,  as  hereinbefore  provided.  *  *  *  The  orig- 
inal records  of  the  county  of  Howard  shall  be  retained  by,  and  shcdl 
remain  records  of  and  for,  the  county  of  Chautauqua." 

"Sec.  10.  Chautauqua  and  Elk  counties  are  hereby  attached  to 
the  Twenty-fifth  senatorial  district;  and  .until  otherwise  provided  by 
law  the  county  of  Chautauqua  shall  constitute  the  Six.ty-sixth  repre- 
sentative district. 

*'Sec.  11.  This  act  *  *  *  shall  take  effect  and  be  in  force 
from  and  after  the  first  day  of  June,  1875." 

Said  bill,  as  it  finally  passed  both  houses,  contained  the  follow- 
ing section,  which  in  some  manner  was  omitted  in  the  enrollment, 
to- wit : 

"Sec.  3.  The  county  officers  in  and  for  Howard  county  in  office 
at  the  taking  effect  of  this  act  shall  he  and  remain  such  officers  re- 
spectively for  and  during  the  term  for  which  they  were  respectively 
elected.  Such  of  them  as  shall  then  be  legal  electors  of  the  county 
of  Elk  shall  be  officers  of  Elk  county;  and  such  of  them  as  shall  then 
be  electors  of  the  county  of  Chautauqua  shall  be  officers  of  the  county 
of  Chautauqua.  County  offices  in  the  aforesaid  new  counties,  made 
vacant  by  the  taking  effect  of  this  act,  shall,  within  twenty  days  after 
the  taking  effect  of  this  act,  be  filled  as  provided  by  law  for  filling 
vacancies  in  other  organized  counties."' 

An  act  supplementary  to  said  chapter  106  was  passed  and  ap- 
♦197  proved  March  5,  1875,  (Laws  1875,  p.  115,)  under  *which  the 
governor  appointed  a  county  clerk  and  two  county  commis- 
sioners for  the  county  of  Elk,  and  one  county  commissioner  for  the 
county  of  Chautauqua.  These  officers,  with  the  clerk  and  commis- 
sioners of  Howard  county,  then  in  office,  filled  hoth  boards  for  the  two 

iKoTB  OF  Hon.  W.  0.  Wbbb,  Statb  Rbfobtbb. 

An  examination  of  the  senate  journal  shows  that  house  hill  64,  in  the  senate, 
was  reported  from  the  committee  of  the  whole,  February  26th;  said  committee 
''recommending  its  passage,  subject  to  amendment.*  Sen.  Jour.  481.  483.  The 
bill  then  went  to  its  third  reading,  and  was  taken  up  amd  considered  Saturday. 
February  27th.  It  was  amended  by  adding  two  new  secUont,  to  stand  as  sectioDS 
12  and  18,  providing  that  the  question  of  dividing  Howard,  and  creating  the  two 
new  counties  of  Chautauqua  and  Elk,  should  be  submitted  to  the  people  of  said 
Howard  county  at  an  election  to  be  held  in  April,  1876,  and  that  if,  upon  a  can- 
vass of  the  votes  cast  at  such  election,  a  majority  were  in  faTor  of  such  division, 
the  act  should  thereupon  go  into  efitect.  With  these  two  amendments  the  bill 
passed.  Sen.  Jour.  489-494.  No  other  amendments  are  shown  by  the  senate 
journal.  The  action  of  the  senate  was  messaged  to  the  house;  the  message  show- 
ing that  "the  senate  has  passed  house  bill  No.  54,  *  *  *  with  amendments 
thefeon  noted, "  (This  message  seems  to  have  been  misplaced  by  the  clerk  of  the 
house,  as  it  appears  under  date  of  ** March  2d. "  House  Jour.  787.)  The  bill  being 
in  the  house,  with  the  senate  amendments,  it  was,  on  Monday,  March  1st,  made 
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new  coanUes ;  and  immediately  after  the  first  of  June  they  undertook 
to  cany  into  effect  the  provisions  of  said  chapter  106.  The  three 
actions  mentioned  were  thereupon  instituted :  First,  "The  State  of 
Kansas,  on  the  relation  of  S.  B.  Oberlander,  County  Attorney  of  Elk 
County,  V.  Thomas  Wright"  and  others,  county  officers  of  Elk  county, 
to  compel  the  defendants  to  remove  their  respective  oi&ces,  etc.,  from 
Elk  Falls  (the  dd  county-seat  of  Howard  county)  to  Howard  City; 
tecond,  '*The  State  of  Kansas,  on  the  relation  of  J.  D.  McBrian, 
County  Attorney  of  Chautauqua  County,  v.  Eli  Titus,  Sheriff,"  and 
others,  county  officers  of  Chautauqua  county,  to  compel  the  defend* 
ants  to  remove  their  offices,  etc.,  from  Elk  Falls  to  Sedan;  and, 
thirds  "The  State  of  Kitusas,  on  the  relation  of  Isaac  A.  Powell 

and  Noyes  Barber,  v.  Miles  B.  Light,  County  Clerk  of  How- 
^198     ard  *County,"  to  compel  said  defendant  to  remove  his  office, 

etc.,  from  Sedan  back  to  Elk  Falls;  Light  having  removed 
said  office  from  Elk  Falls  to  Sedan,  on  the  first  of  June,  pursuant  to 
the  provisions  of  said  chapter  106.  In  each  of  said  oases  an  alter- 
native writ  of  mandamus  was  issued,  and  in  each  the  defendants  ap- 
peared and  answered.  The  cases  came  on  to  be  heard  together,  and 
^ere  so  heard  on  the  tenth  of  August.  A.  L.  Williams  and  Wilson 
Shannon  appeared  for  defendants  Wright  and  Titus  and  for  relators 
Powell  and  Barber.  W.  C.  Webb  appeared  for  relators  Oberlander 
and  MoBrian,  and  for  defendant  Light. 

A.  L.  Williams  contended:  The  question,  ''Shall  this  bill  pass?" 
was  never  taken  on  house  bill  54,  in  the  senate.  The  journal,  and 
the  agreed  facts,  show  that  the  bill  was  first  amended,  then  passed 
as  so  amended,  and  afterwards  that  the  senate  receded  from  its  amend- 
ments. That  left  the  bill  pending,  as  it  came  originally  from  the 
house.  No  further  action  was  taken  in  the  senate.  Suppose  the 
house  should  pass  an  appropriation  bill,  say  (50,000,  for  some  pur- 
pose. The  senate  amends  by  reducing  the  amount  to  $25,000,  and 
passes  the  bill  for  such  smaller  sum.  The  house  non-concurs,  and 
the  senate  recedes.  Has  the  senate  agreed  to  and  passed  the  bill  for 
(50,000  ?    Clearly  not.     And  yet  that  is  this  case,  so  far  as  the  con- 

the  special  order  for  7 :  90  that  eyeniog.  House  Jour.  771 ,  772.  At  the  hour  named 
it  was  taken  up,  and  aU  the  ''senate  amendments  were  non-concurred  in. "  House 
Jour.  779,  780.  It  would  seem  from  the  house  proceedings  that  there  were  other 
amendments,  but  it  nowhere  appears  what  they  were,  if  any.  The  bill  was  re- 
turned to  the  senate,  with  the  action  of  the  house,  where  (on  the  second  of  March) 
"the  %eiiK\Jb  receded  from  its  amendments'*  to  said  bill.  Sen.  Jour.  544.  An  in- 
spection of  the  ''engrossed  bill"  (assuming,  what  is  nowhere  shown,  that  one  of 
the  amendments  made  bv  the  senate  when  the  bill  was  first  passed  by  that  body 
was  the  striking  out  of  this  "section  3")  shows  that  the  secretary  of  the  senate, 
instead  of  attaching  a  "fly"  to  the  margin  of  said  section,  noting  thereon,  "Sec. 
3  struck- out  by  the  senate,''  drew  his  pen  around  and  through  the  section  itself, 
actually  erasing  it  from  the  "engrossed  bill,  "—a  proceeding  which  ought  not  to 
have  been  done  at  all  until  the  house  "concurred  in  such  amendment.  But  the 
house  did  not  concur,  and  the  senate  receded,  thus  leaving  said  section  in  the 
bill.  But  it  was  in  fact  erased  from  the  face  of  the  bill,  and  the  enrolling  clerk 
most  naturally  ^but  erroneously)  omitted  it  in  the  enrollment,  and  the  commt  ee 
most  naturally  (but  erroneously)  reported  the  \\\\  "correctly  enrolled.* 
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stitutional  qaestion  goes.  Section  13  of  article  2  of  the  oonstitution 
requires  that  "a  majority  of  all  the  members  elected  to  each  house, 
voting  in  the  affirmative^  shall  be  necessary  to  pass  any  bili.**  This 
has  not  been  done  in  this  case.  See  Spangler  v.  Jacoby,  14  111.  297» 
and  Austin  v.  Grant,  1  Mich.  492. 

The  bill  approved  by  the  governor  and  printed  as  chapter  106  is 
not  the  bill  actually  passed,  (if  it  passed  the  senate  at  all.)  The  bill 
passed  has  12  sections.  Chapter  106  has  but  11  sections.  Section 
3  of  the  bill  passed  was  omitted  in  the  enrollment,  and  without  any 
authority  therefor.  What  is  the  legal  effect  of  this  omission  ?  Clearly, 
it  renders  the  whole  act  or  bill,  or  both,  void. 

The  act  upon  the  statute  book  as  chapter  106  legislates  oat 
*199     *of  office  persons  holding  county  offices  by  election  for  a  con- 
stitutional term ;  and  this  cannot  be  done. 

The  bill  contains  more  than  one  subject.  It  changes  county-seats 
without  submitting  the  question  to  a  vote  of  the  people.  By  the  tenth 
section  it  changes  the  apportionment  of  members  of  the  legislature, 
in  violation  of  section  2  of  article  10  of  the  constitution.  And  the 
act,  by  its  very  terms,  *'wipes  out"  an  entire  county,  and  then  pro- 
ceeds to  create  two  new  counties  out  of  the  material  of  the  old. 

IV,  G,  Webb^  maintaining  the  validity  of  said  chapter  106,  con- 
tended : 

The  bill  was  legally  and  constitutionally  passed.  The  proceedings 
thereon  in  the  senate  in  all  respects  conformed  to  the  requirements 
of  the  constitution.  True,  the  senate  passed  the  bill  with  amendinents^ 
and  not  otherwise.  But  it  passed  the  biU, — house  bill  No.  54.  It  was 
the  same  bill,  and  not  another  bill.  The  minds  of  the  two  houses 
met  and  concurred.  Each  had  passed  house  bill  No.  54.  But  the 
senate,  at  the  passing  of  such  bill,  submitted  certain  other  or  further 
propositions,  upon  which  it  asked  the  concurrence  of  the  house.  The 
action  of  the  senate,  in  legal  effect,  is  the  same  as  if  it  had  in  words 
said  to  the  house,  "We  agree  to  your  bill  No.  54,  and  concur  in  its 
passage;  but  we  ask  you,  not  as  the  condition  of  our  assent,  but  as  a 
favor,  to  agree  to  these  propositions,  and  ingraft  them  on  the  bill  as 
amendments  thereto.  If  you  so  agree,  the  bill  will  better  express  our 
wishes;  but,  if  you  decline  to  concur,  we  will  withdraw  our  proposi- 
tions by  receding,  and  let  the  bill  stand  passed  as  you  submitted  it 
to  us.'*  The  history  of  legislation  everywhere  is  in  accordance  with 
this  view,  and  of  the  action  of  the  senate  in  this  case.  To  hold  oth- 
erwise, now  would  be  not  only  to  establish  a  procedure  alike  cum- 
bersome and  unnecessary,  but  to  nullify  a  large  number  of  the  enact- 
ments of  every  session.  In  the  case  of  the  appropriation  bill  suggested 
by  counsel  on  the  other  side,  the  real  question  in  that  case,  and  in 
all  cases  is,  shall  an  appropriation  be  made?  The  questions 
*200  of  right,  policy,  propriety,  and  power,  are  all  ^determined  by 
the  answer  to  that  question.  The  house  says,  ^'Tes,"  and 
suggests  the  sum  of  $50,000.     The  senate  also  says,  **Yes/  thus  con- 
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earring  in  the  passage  of  the  bill  making  an  appropriation,  and  for 
the  objects  and  purposes  indicated  by  the  house.  Bat  it  suggests  that 
half  the  sum  named  will  be  adequate  to  the  ends  in  view,  and  pro- 
poses to  the  house  to  reconsider  the  question  of  amount.  The  house 
considers  the  proposition  and  non-concurs.  The  senate  recedes  from 
its  proposed  reduction,  thus  leaving  the  amount  originally  named  in 
the  bill,  which  it  has  already  passed. 

The  omission  of  the  third  section  of  the  bill  as  passed  cannot  in 
anywise  affect  the  validity  of  the  provisions  of  the  bill  as  approved 
and  published,  unless  such  remaining  provisions  are,  by  reason  of 
the  omission,  incongruous  and  uncertain ;  in  which  ease  the  act  might 
be  held  void /or  uncertainty,  not  by  reason  of  the  omission.  But  such 
omitted  section  in  nowise  affects  or  impairs  any  of  the  remaining 
sections.  But  we  contend  that  the  enrolled  bill,  authenticated  by  the 
officers  of  both  houses  and  approved  by  the  governor,  is  conclusive  as 
A  record,  and  the  court  cannot  go  behind  it  to  inquire  as  to  the  facts. 
We  agreed  that  the  facts  were  as  claimed  by  the  other  side,  but  not 
that  they  were  competent  evidence  to  impeach  the  record,  nor  that 
this  court  had  power  to  receive  such  evidence  for  that  purpose. 

As  to  the  question  of  power, — the  power  of  the  legislature  to  "wipe 
ont"  the  county  of  Howard.  It  would  seem  that  this  question  was 
settled  in  the  case  of  State  v.  Meadows,  1  Kan.  *90,  where  an  act 
which  abolished  the  county  of  Madison  was  held  valid,  and  in  which 
the  present  chief  justice  of  this  court  wrote  the  opinion.  [Chief  Jus* 
tice  EiNOMAN :  "An  examination  of  that  case,  as  I  recollect  it,  will 
show  that  the  question  of  the  power  of  the  legislature  to  abolish  an 
organized  county  was  not  submitted  to  or  considered  by  the  court."] 
True,  the  precise  question  raised  in  this  case  was  not  raised  or  de- 
cided in  that.  But  the  case  is  wonderfully  suggestive,  and  most  per- 
tinent here.  While  the  question  actually  decided  was  whether 
*201  the  act  of  *the  territorial  legislature  approved  January  31, 
.  1861,  two  days  after  the  passage  of  the  act  of  congress  admit- 
ting the  state  of  Kansas,  was  valid,  yet  the  case  has  an  important 
bearing  here,  as  it  discloses  the  exercise  by  the  legislature,  under  the 
state  constitution,  of  the  same  power  exercised  by  the  legislature  in 
abolishing  Howard  county,  and  that'  the  existence  of  that  power,  as  a 
proper  legislative  power,  was  not  questioned.  Madison  county  was 
created  in  1855.  Laws  1855,  e.  80,  §  18.  On  the  north  (section  17 
of  same  act)  was  Breckenridge  (now  Lyon)  county;  on  the  south 
(section  19)  vms  Greenwood.  Each  of  these  counties  was  24  miles 
square.  Madison  was  fully  organized  at  once.  By  section  35,  same 
act,  and  by  chapter  34,  p.  215,  same  volume,  the  town  of  Columbia 
was  made  the  county-seat;  and  chapter  41,  same  volume,  provided 
for  the  holding  of  courts  in  Madison  county.  From  1855  to  1861 
said  county  was  in  full  operation  as  an  organized  county,  with  its 
officers,  its  courts,  and  its  records.  The  legislature,  on  the  thirty- 
first  of  January,  1861,  passed  an  act  abolishing  said  Madison  county, 
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and  annexing  one-half  the  territory  thereof  to  Breckenridge,  and  tha 
other  half  to  Greenwood.     Terr.  Laws  1861,  p.  17,  o.  13. 

This  court  held  (State  v.  Meadows,  Bupra^  94)  that  the  legislatiue 
which  passed  that  act  was  a  valid  legislature,  legally  in  session,  and, 
under  section  3  of  the  schedule  to  the  constitution,  became  and  was 
invested  with  the  lawful  powers  of  a  legislature  under  the  eonetitution, 
(which  had  then  just  gone  into  effect  by  the  admission  of  the  state 
into  the  Union,)  and  that  said  act  abolishing  Madison  county  was 
valid.     The  report  of  that  case  shows  that  one  of  the  able  counsel  on 
the  other  side  of  this  case  (Gov.  Shannon)  was  of  counsel  there;  and 
in  his  brief,  speaking  of  the  powers  of  the  legislature  which  passed 
the  act  then  in  question,  (if  a  legal  legislature  at  all  after  January 
29,  1861,)  he  says,  (State  v.  Meadows,  supra:)   **The  powers  of  the 
legislature  would  be  those  given  by  the  organic  act,  limited  by  the 
reetrictiong  of  the  constitution,"     When  learned  counsel  and  learned 
courts,  gravely  trying  and  judicially  determining  an  action  betwe«:i 
parties  litigant,  are  silent  upon  a  question  so  important  there 
*202     *(as  it  is  so  important  here)  as  whether  the  legislature  has  the 
constitutional  power  to  whoUy  Abolish  an  organized  county,  poS' 
sessing  and  employing  all  the  offices,  officers,  records,  and  courts  enjoyed 
by  otiier  organized  counties,  that  silence  ought  to  be  taken  as  a  con- 
cession of  the  existence  of  the  power.     The  legislative  exercise  of  the 
power  there  went  a  step  further  than  it  did  in  the  case  here.     Madi- 
son county  was  in  fact  abolished;  while  Howard  county  is  converted 
into  two  distinct  counties,  with  its  records  preserved  to  one  of  them. 

The  act  purports  to  create  two  new  counties.  If  it  does  this,  there 
can  be  no  doubt  but  the  legislature  had  power  to  locate  the  county- 
seat  of  each  where  it  pleased.  Section  1  of  article  9  of  the  constitu- 
tion, so  far  as  it  relates  to  county-seats,  applies  only  to  those  which 
have  been  first  located,  and  it  is  only  such  that  can  be  "changed.'' 
But  if  the  act  in  question  merely  dwides  Howard  county,  setting  off 
and  creating  one  new  county  by  the  name  of  Elk,  and  changes  the 
name  of  Howard  to  Chautauqua,  (as  may  well  be  claimed  from  sec- 
tion 3  of  the  act  as  published,)  then,  as  to  Elk,  the  power  to  locate 
the  first  county-seat  must  be  conceded ;  and  as,  by  the  division,  the 
old  county-seat  of  Howard  is  in  the  detached  territ<^,  there  was  no 
county-seat  in  Chautauqua  to  "change,"  and  it  was  competent  for 
the  legislature  to  establish  one.  See  Attorney  Gteneral  v.  Fitzpatrick^ 
2  Wis.  542.  548. 

The  bill  has  but  "one  subject,"  the  county  of  Howard,  which  it 
proposes  to  divide  and  dispose  of  in  such  manner  as  shall  conduce 
to  the  public  weal,  (State  v.  Merrill,  1  Ghand.  358 ;)  and,  as  the  bill 
has  but  "one  subject,"  the  "title"  is  most  ample,  clearly  expressing 
that  subject,  and  the  general  purpose  of  the  bill  in  disposing  of  ita 
subject. 

Wilson  Shannon,  contending  that  said  chapter  106,  Laws  1876» 
was  unconstitutional  and  void,  submitted : 
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Howard  cotrnty  was  a  regularly  organized  countyf  and  had  a  coun- 
ty •seat  established  by  law  at  Elk  Falls*  The  ooanty  of  Howard  is  at-^ 
tempted  to  be  divided  by  said  chapter  106.  This  act  divides  the 
^208  eoanty  of  Howard  into  two  p^rts, — calls  one  part  the  ^county 
of  Chautanqaa,  the  other  pait  the  county  of  Elk.  Elk  Falls, 
the  county-seat  of  Howard  county,  is  contained  in  the  division  called 
£lk.  The  act  fixes  the  county-seat  for  the  so-called  Elk  county  at 
Howard  City,  and  is  silent  as  to  Elk  Falls.  The  other  division  is 
called  Chautauqua  county,  and  the  act  fixes  the  county-seat  of  the  so* 
called  county  at  a  place  called  Sedan.  We  claim  that  this  law  vio- 
lates several  provisions  of  the  constitution,  and  is  void,  and  that  in  a 
legal  point  of  view  Howard  county  remains  as  though  this  law  had 
never  been  passed. 

But,  first,  we  contend  that  this  act  was  not  passed  according  to 
the  provisions  of  the  constitution.  "The  yeas  and  nays  shall  be  taken 
on  the  final  passage  of  every  bill.*'  Article  3,  §  10.  "A  majority 
of  all  the  members  elected  to  each  house,  voting  in  the  affirmative ,  shall 
be  necessary  to  pass  any  bill.'*  Article  2,  §  13.  "Every  bill  passed 
by  the  house  and  senate  shall  be  signed  by  the  presiding  officers,  and 
presented  to  the  governor,"  etc.  Article  2,  §  14.  "The  reading  *of 
the  bill  by  sections  on  its  final  passage  shall  in  no  case  be  dispensed 
with.**  Article  2,  §  16.  We  claim  that  the  act  dividing  Howard 
county  was  not  passed  in  accordance  with  the  above  provisions  of  the 
constitution.  The  senate  amended  the  bill  as  the  house  passed  it. 
It  was  then  read  and  passed.  Afterwards  the  senate  receded  from 
its  amendments,  but  it  was  not  again  read,  nor  again  passed:  and 
this  is  shown  by  the  senate  journal.  The  senate  never  passed  the 
bill  which  the  house  had  passed,  and  the  house  never  concurred  in 
the  bill  which  the  senate  had  passed.  Upon  this  point  I  specially 
invite  the  attention  of  the  court  to  the  case  of  Spangler  v.  Jacoby, 
14  m.  298,  which  seems  directly  in  point,  and  which  sustains  our 
view  of  this  question. 

We  claim  that  the  following  constitutional  provisions  ^have  been 
violated  by  the  act  known  as  chapter  106,  Laws  1876,  to-wit: 

(1)    Article  2,  §  16.  "No  bill  shall  contain  more  than  one  subject, 

which  shall  be  clearly  expressed  in  this  title." 

*204     (2)     Art.  9,  §  1.  "The  legislature  shall  provide  for  organiz*ing 

new  counties,  locating  oounty-seats»  and  changing  county  lines ; 

and  no  county*seat  shall  be  changed  without  the  consent  of  a  majority 

of  the  electors  of  the  county,"  etc. 

(3)  Art.  9,  §  3.  "All  county  officers  shall  hold  their  offices  for  the 
term  of  two  years,  and  until  their  successor  shall  be  qualified.'' 

(4)  Art.  10,  §  1.  "In  the  future  apportionment  of  the  state,  eaoh 
organised  county  shall  have  at  last  one  representative.''  And  the 
amendment  to  the  constitution  adopted  in  1873  (Laws  1876,  p.  xl.) 
provides  that  each  organized  county  shall  have  at  least  one  repre- 
sentative. 

v.16k— 11 
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The  above  proyision,  that  a  bill  shall  contain  but  one  snbjeet,  which 
shall  be  clearly  expressed  in  the  title,  is  violated  by  the  act  in  ques- 
tioD.  It  is  not  sufficient  that  a  subject  be  expressed  in  the  title  of 
the  act.  The  true  and  actual  subject  must  be  thus  expressed.  People 
V.  Hills,  35  If.  T.  453.  This  bill,  instead  of  containing  but  one  avb- 
ject^  contains  many.  Among  other  things,  it  purports  to  divide  How- 
ard county  into  two  counties.  That  is  one  subject.  It  changes  the 
county-seat  of  Howard  county  from  Elk  Falls  to  Howard  City.  This 
is  the  practical  result.  This  is  another  subject,  distinct  from  the 
division  of  the  county.  And  this  change  of  the  county-seat  of  How- 
ard county  is  without  the  vote  of  the  people,  which  is  in  violation  of 
section  1  of  article  9,  above  quoted.  But  this  subject  of  changing 
the  county-seat  is  not  expressed  in  the  title ,  and  no  one  would  suspect 
that  the  bill  changed  the  county-seat  of  Howard  county  from  reading 
the  title.  This  alone  makes  the  act  void.  It  comes  within  the  letter 
and  spirit  of  the  constitution,  and  is  one  of  the  very  evils  the  framers 
of  the  constitution  attempted  to  guard  against.  It  cannot  be  claimed 
that  the  location  of  the  county*seat  at  Howard  City  was  one  of  the 
necessary  details  by  which  the  object  of  the  act  is  to  be  accomplished; 
granting,  for  the  sake  of  the  argument,  that  the  legislature  could  di- 
vide Howard  county,  and  make  two  counties  out  of  one.  That  terri- 
tory which  included  the  county-seat  of  Howard  county  had  a  right, 
under  the  constitution,  to  retain  the  county-seat  until  it  was 
*205  changed  by  the  vote  of  the  people,  as  the  constitution  *pro- 
vides;  and  the  location  at  Howard  City  was  not  necessary  to 
accomplish  the  object  of  the  law :  that  is,  a  division  of  Howard  county. 
And  it  is  only  in  those  cases  where  the  act  is  necessary  and  proper 
to  accomplish  the  object  of  the  bill,  as  expressed  in  the  title,  that  the 
courts  will  sustain  the  bill  as  constitutional.  This  question  is  illus- 
trated in  People  V.  Commissioners  of  Taxes,  47  N.  T.  504,  and  in 
Litchfiield  v.  Vernon,  41  N.  Y.  139,  where  the  court  lay  down  the  true 
rule,  and  say  that  it  ii^  only  necessary  that  the  title  express  the  sub- 
ject of  the  act,  and  not  the  provisions  of  the  act,  or  the  details  by 
which  the  object  of  the  act  is  to  be  accomplished.  The  object  of  the 
act  (the  division  of  Howard  county)  is  in  no  way  promoted  by  chang- 
ing the  county-seat.  The  county  would  have  been  divided  if  the 
county-seat  had  been  left  at  Elk  Falls,  just  as  effectually  as  it  is  with 
the  county-seat  removed  to  Howard  City.  The  removal  of  the  county- 
seat  does  not  affect  the  division  one  way  or  the  other.  But  the  main 
object  of  this  act,  and  the  division  of  the  county,  was  in  fact  to  secure 
for  two  places,  Sedan  and  Howard  City,  county-seats.  This  was  the 
bone  of  contention  among  the  people,  or  rather  the  little  cliques  that 
had  an  interest  in  towns  that  they  desired  to  give  value  and  impor- 
tance to,  by  making  them  county-seats.  They  therefore  combine  to- 
gether and  divide  the  county  into  two  parts,  and  select  their  own 
villages  and  enact  them  into  county-seats.  Now,  it  is  this  very  cor- 
rupt combination  and  system  of  log-rolling  that  the  framers  of  the 
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constitution  carefully  guarded  against.  But  dividing  the  territory  of 
tbe  county  of  Howard^  and  making  two  new  counties  out  of  its  terri- 
tory, and  making  oonnty-seats  in  each,  neither  of  which  is  or  ever 
was  the  county-seat  of  Howard  county,  and  requiring  the  records, 
etc.,  to  be  removed  to  these  new  county-seats,  is  changing  the  county- 
seat  of  Howard  county  without  a  vote  of  the  people.  If  this  could 
not  be  done  directly,  it  cannot  be  done  indirectly* 

But  this  law  contains  more  than  on€  subject,  and  in  this  violates 
the  constitution.   It  changes  the  county-seat  of  Howard  county 
*206     from  Elk  Falls  to  Howard  City,  which  object  is  *not  expressed 
in  the  title.     It  creates  the  county  of  Chautauqua  out  of  the 
territory  of  Howard  county,  and  locates  the  county-seat  at  Sedan, 
This  is  one  distinct  subject,  and  the  creation  of  Chautauqua  county 
has  no  necessary  connection  with  the  creation  of  Elk  county.    Chau- 
tauqua county  did  not  interfere  with  the  county-seat  of  Howard 
county,  and  was  the  proper  subject  of  a  distinct  bill.    It  should  have 
been  a  bill  entitled  "A  bill  to  create  the  county  of  Chautauqua  out  of 
part  of  the  territory  of  Howard  county."    Such  a  bill  would  have 
stood  on  its  own  merits.     But  no  such  bill  could  have  passed ;  hence 
the  combination,  and  putting  the  two  new  counties  in  the  same  bill, 
and  fixing  new  county  seats  for  both  counties.     By  this  combination 
those  interested  in  Sedan  and  Howard  City  were  able  to  pass  tbe 
bill,  (that  is,  if  it  was  legally  passed;)  and  this  is  the  very  evil  the 
constitution  intiended  to  prevent.     The  bill  abolishes  th^  county  of 
Howard  practically,  and  without  saying  so.     It  does  not  change  the 
name  of  Howard,  but  absorbs  all  its  territory  by  making  two  new 
counties,  with  new  names,  and  new  county-seats.    This  act  is  uncon- 
stitutional because  it  contains  more  than  one  subject,  some  of  which 
are  not  expressed  in  the  title :    (1)  A  division  of  Howard  county.    (2) 
The  creation  of  the  county  of  Elk.     (3)  The  creation  of  the  county 
of  Chautauqua.     (4)  The  location  of  the  county-seat  for  Chautauqua 
county.    (5)  The  location  of  county-seat  of  Elk  county,  when  there 
was  within  the  territory  of  that  county  a  county  seat  already  legally 
located.    (6)  For  division  of  property  and  indebtedness.    (7)  For  the 
taxes  and  records  of  tbe  same.     The  records  are  given  to  Chautau- 
qua county,  the  new  county,  and  not  left  with  the  old  one,  which  re- 
tains the  county-seat.    (8)  The  act,  as  published,  impliedly  provides 
that  the  officers  of  Howard  county  may  become  officers  of  whichever 
county  they  are  electors  in  at  the  time  the  act  takes  effect,  and  makes 
no  provision  for  the  old  officers  giving  bonds  for  the  new  counties. 
(9)  The  supplemental  act  (Laws  1875,  p.  115)  provides  for  filling  va- 
cancies in  office. 
*207     *Can  the  legislature  create  a  new  county  out  of  territory  be- 
longing to  an  old  county,  and  continue  the  old  officers  who 
may  reside  in  the  terxitcH'y  of  the  new  county  in  the  same  offices? 
When  a  new  county  is  created,  new  officers  must  be  elected  or  ap- 
pointed, who  must  give  bonds  as  required  by  law.    The  act  in  ques- 
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tion  attempts  to  do  what  cannot  be  done  under  the  constitution. 
The  act  creates  Elk  county  without  representation  in  the  legislature. 
This  cannot  be  done.  Chautauqua  county  is  to  be  the  Sixty-sixth 
representative  district.  But  Elk  county  is  attached  to  no  district. 
This  is  an  apportionment  of  the  territory  of  Howard  county,  and 
which  was  once  apportioned  as  the  Sixty-sixth  district,  which  new 
apportionment  is  made  a  year  in  advance  of  the  time  provided  by 
law  for  making  apportionments.  The  act  establishes  a  district  court 
in  and  for  Elk  and  Chautauqua  counties,  and  attaches  said  counties 
to  the  Thirteenth  judicial  district,  and  provides  for  holding  courts 
therein.  It  will  thus  be  seen  that  the  act  in  question  contains  more 
than  one  subject,  and  some  of  which  are  not  expressed  in  the  title. 
It  is  therefore  unconstitutional  and  wholly  void.  Gooley,  Const.  Lim. 
148.  I  will  call  the  attention  of  the  court  to  the  following  cases  and 
authorities,  all  of  which  throw  more  or  less  light  on  the  question  now 
before  the  court :  Cooley,  Const.  Lim,  144, 147, 149 ;  State  v.  Adam- 
son,  14  Ind.  296;  Thomasson  y.  State,  15  Ind.  449;  Brandon  v. 
State,  16  Ind.  197;  Mewhertflr  v.  Price,  11  Ind.  199;  Pig^?  v.  State, 
9  Ind.  363,  380;  Indiana  Cent.  By.  Co.  v.  Potts,  7  Ind.  681;  Kuhns 
v.  Krammis,  20  Ind.  490;  People  v.  Mahaney,  18  Mich.  ^92,  494; 
Eyerson  v.  Utley,  16  Mich.  269,  277;  Fishkiil  v.  Pishkill,  22  Barb. 
642;  Spangler  v.  Jacoby,  14  111.  297,  299;  Morgan  v.  King,  35  N. 
Y.  453;  People  v.  O'Brien,  38  N.  Y.  195;  Norton  v.  Booker,  1  Wis. 
204;  Attorney  General  v.  Pitzpatrick,  2  Wis.  548. 

The  bill  as  approved  and  published  is  not  the  bill  passed,  (if  it  was 
passed  at  all  by  both  houses.)  But  it  is  objected  that  we  cannot  go 
behind  the  records  of  the  house  and  senate,  and  inquire  as  to  the  con- 
tents of  the  bill  which  in  fact  was  passed.  This  would  destroy  the 
legislature  as  a  law-making  body,  and  enable  the  officers  of  the  two 
houses  to  make  or  alter  any  bill,  or  substitute  one  for  another;  and, 
if  the  governor  should  affix  his  approval  to  the  false  or  fraud- 
*208  *ulent  bill,  it  would  become  the  law,  although  not  assented  to 
or  voted  for  by  a  single  member  of  the  legislature.  This  doc* 
trine  is  too  dangerous  to  meet  with  the  unqualified  sanction  of  the 
court. 

Valentine,  J.  The  only  question  involved  in  these  three  cases  is 
whether  a  certain  act  of  the  legislature  entitled  '*  An  act  to  divide  the 
county  of  Howard,  and  to  erect  the  territory  thereof  into  the  counties 
of  Chautauqua  and  Elk,  to  provide  for  the  due  organization  of  said 
counties,  the  filling  of  vacancies  in  offices,  for  the  proper  division  of 
the  property  and  indebtedness  of  Howard  county,  and  in  regard  to 
the  taxes  and  records  thereof,"  approved  March  5, 1875,  (Laws  1875, 
p.  148,)  is  sufficiently  valid  to  accomplish  its  object,  that  is,  to  create 
the  two  new  counties  of  Chautauqua  and  filk  out  of  the  old  county  of 
Howard;  or  whether  said  act  is  wholly  and  absolutely  void.  Said 
act  was  house  bill  No.  54.    Said  bill  wae  passed  by  the  house  in  a  legal 
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and  proper  manner.  It  was  then  taken  to  tbe  senate,  where  it  was 
amended  in  several  particulars,  and,  as  amended,  was  then  passed 
in  a  legal  and  proper  manner.  It  was  then  retamed  to  tbe  hoase, 
bat  tbe  house  refn&ed  to  concur  in  any  of  the  several  amendments. 
It  was  then  tetumed  to  the  senate,  and  the  senate,  by  a  vote  by  yeas 
and  nays  properly  entered  on  the  journal,  receded  from  all  its  amend- 
ments. The  bill  was  not  passed  by  tbe  legislature  in  any  other  man- 
ner than  as  above  specified.  The  bill  was  then  enrolled ;  but,  by  a 
mistake  of  the  enrolling  clerk  and  the  enrolling  committee,  section  3 
of  tbe  original  bill  was  left  out,  and  the  numbers  of  sections  4  to 
12,  inclusive,  of  the  original  bill,  were  changed,  and  in  the  enrolled 
bill  numbered  respectively  from  8  to  11.  The  bill  as  enrolled  was 
properly  signed  by  the  chief  clerk  of  the  house,  the  secretary  of  the 
senate,  the  presiding  officers  of  the  two  houses,  and  was  then  pre- 
sented to  tbe  governor,  who  approved  and  signed  the  same,  and 
*209  it  was  then  filed  with  the  secretary  of  state,  where  it  is  ^now 
preserved.  The  published  act  is  an  exact  copy  of  tbe  en- 
rolled bill,  except  that  the  signatures  to  the  enrolled  bill  are  omit- 
ted in  the  published  copy.  After  the  enrolled  bill  was  presented  to 
the  governor,  the  committee  on  enrolled  bills  reported  to  the  bouse 
that  the  bill  was  "correctly  enrolled,'*  and  that  they  had  presented 
the  same  to  the  governor  for  bis  approval.  Tbe  engrossed  bill,  as  it 
passed  the  house,  is  also  on  file  in  the  office  of  tbe  secretary  of  state, 
but  it  is  not  signed  by  any  person,  and  there  is  no  record  evidence 
of  any  kind  whatever  tending  to  show  that  it  is  in  fact  such  engrossed 
bill.  The  only  record  evidence  of  any  kind  whatever  showing  what 
said  bill  No.  54  contained,  in  any  of  its  stages  from  the  time  it  was 
first  introduced  in  the  house  until  it  was  finally  filed  as  an  enrolled 
bill  in  the  office  of  the  secretary  of  state,  is  the  enrolled  bill  itself. 
The  journals  of  the  two  houses  are  entirely  silent  upon  the  matter, 
and  the  said  engrossed  bill,  as  we  shall  presently  see,  is  not  a  record, 
nor  a  part  of  any  record.  An  engrossed  bill,  in  this  state,  is  the  bill 
as  copied  for  final  passage  in  either  house.  It  is  the  bill,  as  copied 
before  its  passage,  with  the  amendments  made  up  to  that  time,  and 
there  may  be  one  or  more  engrossed  bills  of  each  bill  introduced ;  and 
each  of  these  engrossed  bills  may  be  different  from  any  of  the  others, 
ior  each  engrossed  bill  simply  represents  the  bill  as  the  bill  is  when 
it  is  engrossed.  The  enrolled  bill  is  the  bill  as  copied  after  its  final 
passage  through  both  houses,  and  as  it  has  passed  both  houses,  and 
as  presented  to  the  governor  for  bis  signature  and  approval.  There 
can  be  only  one  enrolled  bill.  Our  laws  with  regard  to  preserving 
records  of  the  proceedings  of  the  legislature  are  as  follows.  The  con- 
stitation,  art.  2,  provides : 

"Sec.  10.  Each  house  shall  keep  and  publish  a  journal  of  its  pro- 
ceedings. The  yeas  and  nays  shall  be  taken,  and  entered  immedi- 
ately on  the  journal,  upon  the  final  passage  of  every  bill  or  joint 
resolution. 
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*^Bec.  11.  Any  member  of  either  house  shall  have  the  right  to 
protest  Against  any  bill  or  resolution;  and  such  protest  shaU,  with- 

'  out  delay  or  alteration,  be  entered  on  the  joamal." 
*210  *"8ec.  14.  Every  bill  and  joint  resolution  passed  by  the  house 
of  representatives  and  senate  shall,  within  two  days  thereafter, 
be  signed  by  the  presiding  officers,  and  presented  to  the  governor.  If 
he  approve  it,  he  shall  sign  it ;  but,  if  not,  he  shall  return  it  to  the 
house  of  representatives,  which  shall  enter  the  objections  at  large 
upon  its  journal,  and  proceed  to  reconsider  the  same.  If,  after  such 
reconsideration,  two-thirds  of  the  members  elected  shall  agree  to  pass 
the  bill  or  resolution,  it  shall  be  sent,  with  the  objections,  to  the  sen- 
ate, by  which  it  shall  likewise  be  reconsidered;  and,  if  approved  by 
two-thirds  of  all  the  members  elected,  it  shall  become  a  law.  But  in 
all  such  cases  the  vote  shall  be  taken  by  yeas  and  nays,  and  entered 
upon  the  journal  of  each  house." 

The  statutes  provide,  (Gen.  St.  975,  §  15,  subd.  6:) 

"He  [the  secretary  of  state]  shall  be  charged  with  the  safe-keeping 
of  all  enrolled  laws  and  resolutions,  and  he  shall  not  permit  the  same, 
or  any  of  them,  to  be  taken  out  of  his  office  or  inspected,  unless  by 
order  of  the  governor,  or  by  resolution  of  one  or  both  houses  of  the 
legislature,  under  a  penalty  of  one  hundred  dollars." 

"Sec.  19.  It  shall  be  the  duty  of  the  secretary  of  state  to  cause  the 
original  enrolled  laws  and  joint  resolutions  passed  at  each  session  of 
the  legislature,  together  with  an  index  containing  the  titles  of  the 
same,  to  be  bound  in  a  volume  in  a  substantial  manner,  and  in  tbe 
order  in  which  they  are  approved;  and  no  other  or  further  record  of 
the  official  acts  of  tbe  legislature,  so  far  as  relates  to  acts  and  joint 
resolutions,  shall  be  required  of  said  secretary ;  and  he  shall  also  cause 
the  title  thereof,  with  the  session  at  which  the  same  shall  have  been 
passed,  to  be  written  or  printed  on  the  back  of  such  volume." 

The  statutes  require  that  tbe  secretary  of  state  shall  publish  the 
laws  from  these  enrolled  laws  filed  in  his  office.  Gen.  Bt.  544,  §  2. 
The  secretary  of  state  is  also  required  to  publish  the  legislative  jour- 
nals. Gen.  St.  544,  §  5.  It  will  be  noticed  that  the  l^islative  jour- 
nals and  the  enrolled  bills  are  the  only  records  required  by  law  to  be 
kept  for  the  purpose  of  showing  any  of  the  legislative  proceedings. 
There  is  no  provision  for  preserving  the  engrossed  bills  as  a  record 
of  the  legislative  proceedings;  and,  as  the  legislative  jour- 
*211  *nals  and  the  enrolled  bills  are,  by  law,  records,  and  the  only 
records,  of  legislative  proceedings,  they  must  of  coarse  import 
absolute  verity,  and  be  conclusive  proof  as  to  whether  any  partic- 
ular bill  has  passed  the  legislature,  when  it  passed,  how  it  passed, 
and  whether  it  is  valid  or  not.  In  many  of  the  states,  the  enrolled  bills 
alone  are  conclusive  evidence  upon  this  subject.  Sherman  v.  Story, 
30  Gal.  253;  Evans  v.  Browne,  80  Ind.  514;  Pangbom  v.  Toang,32 
N.J.  Law,  29;  Green  v.Weller,32  Miss.  650;  Swan  v.  Buck,  40  Miss. 
268;  Pacific  B.  Go.  v.  Governor,  23  Mo.  352;  Eld  v.  Gorham,  80 
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Gonn.  8;  Duncombe  v.  Frindle,  13  Iowa,  2;  Sroadnaz  v.  Groom,  64 
N.  C.  244,  247;  Fouke  v:  Flemming,  13  Md.  393;  Mayor  v,  Har- 
wood,  83  Md.  471 .  See,  also,  in  this  oonneotion,  Miller  y.  State,  3 
Ohio  St.  475,  479;  People  v.  Supervisors,  eto.,  8  N.  Y.  317;  People  v. 
Devlin,  33  N.  Y.  269;  Supervisors,  etc.,  v.  People,  25  111.  181,  183; 
People  V.  Starne,  35  111.  121.  In  nearly  every  state  from  which  the 
foregoing  decisions  are  taken,  and  perhaps  in  every  one  of  thtm,  they 
have  constitutional  provisions  requiring  that  each  branch  of  the  leg- 
islature shall  keep  a  journal  of  its  proceedings.  This  is  particularly 
true  in  California,  Indiana,  New  Jersey,  and  Connecticut.  And  in 
every  one  of  these  states,  except  Connecticut,  Ohio,  New  York,  and 
Illinois,  it  is  held  that  the  final  bill  signed  by  the  presiding  officers 
of  the  two  houses,  and  approved  by  the  governor,  usually  called  the 
"enrolled  bill,"  is  conclusive  evidence  of  the  proper  passage  of  such 
bill,  and  of  its  validity.  In  Connecticut,  in  accordance  with  certain 
statutes  in  force  there,  the  published  laws  on  file  in  the  office  of  the 
secretary  of  state,  properly  certified,  are  conclusive  evidence  of  the 
passage  and  validity  of  such  laws,  notwithstanding  that  the  constitu- 
tion requires  that  legislative  journals  shall  be  kept  and  preserved. 
Since  the  decision  made  in  New  York,  reported  in  People  v.  Devlin, 
33  N.  Y.  269,  279-283,  we  suppose  it  will  hardly  be  claimed  that 
the  state  of  New  York  furnishes  any  authority  for  going  behind  the  en- 

rolled  bills  for  the  purpose  of  impeaching  the  law.  In.  Illinois 
*312    it  is  held  that,  except  for  certain  constitutional  pro*visions  in 

that  state,  '*abill  signed  by  the  speaker  of  the  two  houses  and 
approved  by  the  governor  would  be  conclusive  of  its  validity,  and  bind- 
ing force  as  a  law."  People  v.  Starne,  35  111.  121,  135.  The  prin- 
cipal constitutional  provision  referred  to  is  as  follows :  "On  the  final 
passage  of  all  bills,  the  votes  shall  be  by  ayes  and  nays,  and  shall  be 
entered  on  the  journal;  and  no  biU  shall  become  a  law  without  the 
consent  of  a  majority  of  all  the  members-eleot  in  each  house. "  Const, 
m.  1848,  art  3,  §  21.  But  the  supreme  court  of  Illinois  has  nevec 
held  that  the  enrolled  bills  may  be  impeached  by  anything  except  by 
the  legislative  journals;  and  the  legislative  journals,  even  where  they 
apparently  contradict  the  enrolled  bills,  are  not  always  sufficient  to  in- 
validate such  enrolled  bills.  In  the  case  of  Supervisors,  etc.,  v. 
People,  25  111.  183,  the  supreme  court  of  that  state  say:  "The  con- 
stitution does  require  that  every  bill  shall  be  read  three  times  in  each 
branch  of  the  general  assembly  before  it  shall  be  passed  into  a  law. 
but  the  constitution  does  not  say  that  these  several  readings  shall  be 
entered  on  the  journals."  And  therefore  said  court  held  in  that. case 
that  an  act  of  the  legislature  was  valid,  although  the  senate  journal 
did  not  show  that  the  bill  had  been  read  three  times. 

Now,  let  us  apply  the  doctrine  of  the  supreme  court  of  Illinois  to 
the  case  at  the  bar,  and  the  able  and  venerable  counsel  representing 
the  parties  claiming  that  said  Howard  county  division  li^w  is  void, 
relied^  in  his  argument  upon  the  question,  almost  wholly  upon  anearlier 
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decision  of  the  sapreme  oonrt  of  Illinoia,  to-wit,  Spangler  v.  Jacoby, 
14  111.  297.  We  have  no  oonstitational  proyision  reqairing  that  a 
bill  int/oduoed  into  either  house  of  the  legislature  shall  in  any  of  its 
stages  be  spread  upon  the  journal  of  either  house.  We  have  do 
constitutional  provision  requiring  that  any  record  of  any  such  bill 
shall  be  kept  or  preserved  exoept  as  it  is  kept  and  preserved  in  what 
we  call  the  "enrolled  bill.**  The  bill  in  this  particular  case  (and  this 
is  true  of  all  other  bills)  was  not  in  any  of  its  stages  entered 
*213  upon  the  journal  of  ^either  house  of  the  legislature.  The 
journals  in  this  case  do  not  contradict  the  enrolled  bill ;  they  do 
not  in  any  manner  conflict  with  any  presumption  in  favor  of  the  validity 
of  the  enrolled  bill;  nor  do  they  furnish  the  slightest  evidence  that 
the  bill  was  not  legally  passed  by  both  branches  of  the  legislature, 
or  that  it  was  not  properly  enrolled,  or  properly  signed  by  the  presiding 
officers  of  the  two  houses,  or  that  it  was  not  properly  approved  and 
signed  by  the  governor,  and  properly  filed  away  in  the  office  of  the 
secretary  of  state.  Indeed,  the  report  of  the  enrolling  committee 
entered  in  the  journal  of  the  house  does  furnish  some  evidence  that 
the  bill  was  ** correctly  enrolled."  We  do  not  think  that  we  can  resort 
to  evidence  outside  of  the  enrolled  bill,  and  outside  of  the  journals  of 
the  legislature,  for  the  purpose  of  impeaching  the  enrolled  bill  as  a 
valid  law.  Of  course,  we  take  judicial  notice,  without  proof,  of  all 
the  laws  of  our  own  state.  All  the  courts  of  the  state  are  required  to 
do  this.  And,  in  doing  this,  we  take  judicial  notice  of  what  our  books 
of  published  laws  contain,  of  what  the  enrolled  bills  contain,  of  what 
the  journals  of  the  legislature  contain,  and  indeed  of  everything  that  is 
allowed  to  affect  the  validity  of  any  law,  or  that  is  allowed  to  affect  or 
modify  its  meaning  in  any  respect  whatever.  But  in  doing  this,  if  ifc  be 
merely  for  the  purpose  of  taking  judicial  notice  of  our  laws,  we  cannot 
take  judicial  notice  of  a  fact  which  is  not  allowed  to  affect  the  validity 
or  meaning  of  a  law  in  any  respect  whatever ;  and  such  fact  cannot  even 
ibe  proved  to  us  for  any  such  purpose.  For  instance,  if  the  mistake  in 
enrolling  said  bill  No.  54  were  allowed  in  any  manner  to  affect  the  va- 
lidity or  meaning  of  the  law  as  enrolled  and  filed  in  the  secretary's  of- 
fice, we  would  take  judicial  notice  of  such  mistake ;  but  as  such  mistake 
(not  being  shown  by  any  record)  is  not  allowed  to  have  any  such  effect 
upon  the  validity  or  meaning  of  said  law»  we  can  neither  take  judi- 
cial notice  of  the  mistake,  nor  can  it  be  proved  to  us.  Now,  as  we 
have  before  intimated,  the  enrolled  bills  and  the  legislative  journals 
being  records  provided  for  by  the  constitution  importing  abso- 
*214  lute  verity,  we  *cannot  take  judicial  notice  that  they  are  un- 
true, nor  can  we  even  allow  evidence  to  be  in^oduced  for  the 
purpose  of  proving  that  they  are  not  true*  Therefore,  as  the  enrolled 
bill  of  the  law  dividing  Howard  county,  and  the  journals  of  the  leg- 
islature, would  seem  to  prove  that  said  bill  had  been  legally  passed 
by  the  legislature,  and  had  beeen  legally  approved  by  the  governor 
in  the  form  as  it  now  appears  enrolled  in  the  secretary's  office;  we 
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cannot  take  judicial  notice  that  said  bill  was  not  properly  so  passed 
and  so  approved,  and  we  cannot  even  allow  evidence  to  be  intro- 
duced showing  that  it  was  not  so  passed  and  so  approved.  We  must 
therefore  determine  that  the  bill  was  legally  passed  and  approved, 
and  that  it  is  now  a  ^alid  law  aa  it  appears  in  the  secretary's  office. 

There  were  several  other  objections  urged  against  the  validity  of 
said  law;  but,  as  we  think,  none  of  them  are  tenable,  and  all  of  them 
must  therefore  be  overruled. 

We  think  that  the  provision  of  the  constitution  requiring  that  "the 
yeas  and  nays  shall  be  taken,  and  entered  immediately  on  the  journal, 
open  the  final  passage  of  every  bill  or  joint  resolution,"  (article  2,  § 
10»)  was  sufficiently  complied  with.  It  would,  of  course,  have  been 
more  formal  if  the  senate,  after  receding  from  its  own  amendments, 
had  again  put  the  bill  upon  its  final  passage,  and  passed  the  bill  with- 
out the  amendments,  as  it  had  done  with  the  amendments.  But  the 
manner  in  which  this  bill  was  passed  has  always  been  acted  upon; 
and,  if  we  should  now  hold  it  insufficient,  we  should  probably  invali- 
date a  very  large  proportion  of  all  the  laws  that  have  ever  been  en- 
acted in  Kansas.  Upon  this  question  see  the  case  of  People  v.  Chen- 
ango, 8  N.  Y.  318,  327,  et  seq. 

The  ''subject"  to  be  contained  in  a  bill  under  section  16,  art.  3,  of 
the  constitution,  which  provides  that  "no  bill  shall  contain  more  than 
one  subject,  which  shall  be  clearly  expressed  in  its  title,"  may  be  as 
broad  and  comprehensive  as  the  legislature  may  choose  to  make  it. 
It  may  include  innumerable  minor  subjects,  provided  all  these  minor 
subjects  are  capable  of  being  so  combined  as  to  form  only  one 
*215  '  grand  and  compre*hensive  subject;  and, if  the  title  to  the  bill 
containing  this  grand  and  comprehensive  subject  is  also  com- 
prehensive enough  to  include  all  these  minor  subjects  as  one  subject, 
the  bill,  and  all  parts  thereof,  will  be  valid.  Bowman  v.  Gookrill,  6 
Kan.  *334,  *335;  Sedg.  St.  t  Const.  Law,  (2d  Ed.)  517  et  aeg.  The 
title  to  the  bill  now  under  consideration  is,  as  we  think,  sufficient  for 
the  purpose  of  creating,  upon  equitable  principles  as  to  indebtedness, 
property,  and  taxation,  two  fully-organized  new  counties,  to  be  named 
Elk  and  Chautauqua,  out  of  the  old  county  of  Howard ;  and  this  is 
really  but  one  subject,  which  is  the  substance  of  the  bill.  We  would 
also  refer  to  the  following  authorities  upon  this  question:  Blood  v. 
Mereelliott,  58  Fa.  St.  391;  Duncombe  v.  Prindle,  12  Iowa,  1;  Bran- 
don V.  State,  16  Ind.  197;  Humboldt  Go.  v.  County  of  Churchill,  6 
Nev.  30.  Even  if  section  10  of  the  act  (Laws  1875,  p.  152)  should  be 
void,  the  rest  of  the  act  may  be  valid. 

We  think  the  legislature  has  the  power  to  abolish  counties  and 
county  organizations  whenever  it  becomes  necessary  for  them  to  do 
so  in  changing  county  lines,  or  in  creating  new  counties.  Whether 
they  could  do  so  in  any  other  case,  it  is  not  necessary  for  us  now  to 
determine.  In  the  case  of  Hunt  v.  Meadows,  1  Kan.  *90,  it  was  held 
that  an  act  of  the  territorial  legislature  (Terr.  Laws  1861,  p.  17)  passed 
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after  the  state  was  admitted  into  the  Union,  destroying  the  oonnt; 
of  Madison,  was  valid.  In  Iowa,  in  the  case  of  Duncombe  v.  Prindle, 
12  Iowa,  1,  it  was  held  that  an  act  destroying  the  oonnty  of  Humboldt 
was  valid.  And  we  think,  such  acts  are  valid.  Of  eoarse,  when  a 
county  is  destroyed,  the  county-seat  must  go  with  it.  The  county- 
seat  of  an  old  county  need  not  be  made  the  county<>8eat  of  any  new 
county,  or,  indeed  of  any  county,  new  or  old,  into  which  such  county- 
seat  may  be  placed  by  a  chaiige  of  county  lines,  or  by  the  creation 
pf  a  new  county;  for,  if  such  county -seat  must  continue  to  be  the 
county-seat  of  the  county  into  which  it  may  be  placed  by  change 

of  county  lines,  a  county  might  some  time,  by  such  change  of 
^216     county  lines,  have  two  or  three  *county-seats.     In  this  con- 

nection,  see  Blood  v.  Meroelliott,  supras  Attorney  General  v. 
Pitzpatrick,  2  Wis.  542. 

.  In  two  of  the  three  cases  at  bar — that  brought  by  Oberlander,  aa  re- 
lator, against  Wright  and  others,  and  that  brought  by  McBrian,  as 
relator,  against  Titus  and  others — judgment  will  be  rendered  in 
favor  of  the  plaintiff,  and  peremptory  writs  of  mandamus  will  be  is- 
sued as  prayed  for.  In  the  third  case,  brought  by  Powell  and  Bar- 
ber, as  relators,  against  Light,  judgment  will  be  rendered  in  favor 
of  the  defendant,  and  the  peremptory  writ  of  mandamia  prayed  for 
will  be  refused. 

(All  the  justices  concurring.) 


«,-.  »■ »» 


Cynthia  Jackson  and  others  v.  Gborgb  F.  Laita. 


July  Term,  1875^ 


!•  SherifiPs  Deed:  Void  Deed.  A  sherilf  s  deed  will  be  held  to  be  void  if 
it  be  shown  that  such  deed  is  not  founded  upon  op  sustained  by  any 
judgment  entered  of  record. 

2.  Judgment:  Sntered  Nuno  pro  Tunc.  Where,  in  an  action, a tfid  was 
duly^had,  verdict  returned  and  recorded*  judgment  actually  rendered,  bat 
by  some  oversiglit  or  omission  such  judgment  was  not  entered  of  record, 
it  would  seem  that  the  trial  court,  at  any  tfme  afterwards*  upon  notice 
to  all  the  parties  interested,  may  direct  that  such  judgment  be  entered 
nunc  pro  tunc. 

■  *  •  * 

.    Error  from  Linn  district  court.  ^ 

Ejectment  brought  by  Cynthia  Jackson  and  her  three  sons,  James, 
John  W.y  and  Thomas,  the  widow  and  children  9f  Thomas  JaoJ^son, 
deceased.  The  petition  alleged  that  said  deceased  died  on  the  twenty- 
ninth  of  Depember,  1861,  seized  in  fee  of  the  .N.  ^  of  the  N.S.ii^  vcA 
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lots  No8. 5  and  6,  of  seotion  10,  township  21,  of  range  26  east,  in  Linn 

ooantjy  and  oontaining  together  149.51  acres;  that  the  plain- 
*217     tiffs  are  the  only  ^faeirs  at  law  of  said  deceased ;  that  plaintiffs 

James,  John  W.,  and  Thomas  are  minors,  for  whom  plaintiff 
Cynthia  has  been  dnly  appointed  guardian,  etc. ;  that,  as  stKHh  hi^irs, 
plaintiffs  are  the  lawful  owners  of  said  land,  having  a  legal  estate' 
therein,  and  that  they  are  entitled  to  the  possession  thereof;  and  that 
defendant,  Latta,  keeps  them  out  of  possession,  etc*  Latta  appeared 
and  answered,  admitting  his  possession,  and  alleging — First,  that  he  is 
the  owner  in  fee  of  said  lands;  and,  aeeond,  that  he  claims  title  to  said 
lands  under  a  sheriff's  deed,  duly  executed,  etc.,  on  the  thirteenth  day 
of  June,  1859,  ''and  that  more  than  five  years  have  elapsed  since  the 
recording  of  said  sheriff's  deed."  Beply,  general  denial.  Second  trial, 
at  the  April  term,  1872,  of  the  district  court,  (at  which  term  the  judge 
of  the  Tenth  judicial  district  presided  for  and  in  the  absence  of  the 
judge  of  the  Sixth  district.)  The  plaintiffs  gave  in  evidence  a,  pattot 
for  said  land  from  the  government  to  said  Thomas  Jackson,  deceased^ 
dated  August  15, 1862,  followed  by  proof  showing  that  plaintiffs  were 
the  widow  and  children  of  said  deceased,  and  that  said  Cynthia  bad 
been  appointed  guardian  of  the  other  plaintiffs  by  the  county  court 
of  Monroe  county,  Missouri;  and  thereupon  Latta  offered  in  evidence 
the  sheriff's  deed  under  which  he  claimed,  and  being  a  deed  for  "the 
N.E.  i  of  section  10,  township  21  south,  of  range  25  east,  Linn  county, 
Kansas  territory,  containing  135  acres  more  or  less,"  executed  by  the 
sheriff  of  Linn  county  to  Asa  Hairgrove,  dated  June  13,  1859,  and 
purporting  to  be  issued  upon  a  sale  made  by  said  sheriff,  by  virtue  of 
a  writ  of  execution  issued  to  him  upon  a  judgment  rendered  by  the 
United  States  district  court  sitting  in  Linn  county,  at  the  Ociober 
term,  1858,  ''in  an  action  wherein  Asa  Hairgrove  was  plaintiff,  and 
Charles  Hamilton,  Algernon  Hamilton,  Michael  Hubbard,  Thomas 
Jackson,  Stephen  Hightower,  James  Tate,  Frank  Powell,  Joseph  Pow- 
ell, Levi  Henderson,  A.  Henderson,  William  Yewlock,  G.  P.  Hamilton, 
A.  B.  Brocett,  Jasper  Brumfield,  and  N.  B.  Matlock,  were  defendants." 

This  deed  was  objected  to  on  the  ground  that  no  judgment,  exe- 
*218     cntion,  *and  sale  had  been  shown,  but  the  court  admitted  the 

deed.  Latta  then  showed  regular  conveyances  from  said  Hair- 
grove to  himself.  The  plaintiffs,  in  rebuttal,  gave  in  evidence,  to  im- 
peach said  deed,  the  record  and  papers  in  the  action  mentioned  in  the 
deed.  The  record  shows  a  petition  filed  August  18,  1858,  in  which 
Hairgrove  alleges  that  the  defendants,  Hamilton,  Jackson,  and  others, 
"on  the  nineteenth  of  May,  1858,  with  force  and  arms,  and  against 
the  will  of  plaintiff,  did  capture  and  take  him  from  and  near  his  res- 
idence, in  the  county  of  Linn  and  territory  of  Kansas,  and  afterwards, 
on  the  afternoon  of  the  same  day,  wickedly,  maliciously,  and  without 
just  cause  or  provocation,  with  fire-arms,  did  shoot  said  plaintiff, 
thereby  greatly  injuring  and  wounding  his  face,  and  breaking  the 
bones  of  plaintiff's  hands,"  and  claiming  $5,000  damages;  a  sum- 


172  KANSAS  BBPOBTB. 

mons  and  service  on  Matlook;  affidavit  for  publication  as  to  the  other 
defendants ;  affidavit  and  undertaking  for  and  order  of  attachment, 
with  sheriff's  return  on  the  attachment,  showing  a  levy  on  the  lands 
described  in  the  deed,  and  described  as  the  property  of  Thomas  Jack- 
son; a  notice,  published  in  a  newspaper,  requiring  defendants  to  an- 
swer said  petition  on  or  before  September  11,  1868.  A  ''motion  to 
quash  order  of  attachment,"  ''because  an  attachment  is  not  proper 
remedy  in  this  form  of  action,"  was  found  among  the  papers,  and  is 
copied  in  the  transcript.  It  is  signed,  "Mobbhousb,  Atty.  for  Defts." 
This  motion  does  not  seem  to  have  been  heard  or  disposed  of.  The 
case  was  tried  October  29,  1858,  at  said  October  term,  1858,  of  said 
district  court  of  the  United  States;  Hon.  Josbph  WiiiLIaics,  United 
States  district  judge,  presiding.  The  journal  entry  of  such  trial,  as 
given  in  the  transcript,  is  as  follows : 

"The  case  of  Asa  Hairgrove,  plaintiff,  against  Charles  A.  Hamilton 
etal.f  defendants,  was  called  for  trial,  and  thereupon  the  defendants 
in  the  above  cause  was  called  three  times,  and  they  came  not,  neither 
by  themselves  nor  attorneys;  whereupon  judgment  was  rendered  by 
default  against  defendants,  Charles  A.  Hamilton  et  aL  A  jury  being 
desired  to  assess  the  damages  in  the  above  case,  the  following  persons 
were  impaneled  and  sworn  to  try  the  case  according  to  law 
*219  *and  evidence,  to-wit,  [giving  naines  of  jurors.]  The  evidence 
being  heard  in  the  above  case,  and  jury  charged,  the  case  was 
submitted  to  them  for  their  consideration.  After  being  absent  about 
twenty  minutes,  the  joiry  returned  a  verdict  as  follows : 

"*We,  the  jury,  find  for  the  plaintiff,  and  assess  his  damages  at 
$5,000.  Thos.  H.  Butleb,  Foreman.' 


I  n 


The  transcript  also  shows  that,  afterwards,  on  the  ninth  of  No- 
vember, 1858,  said  clerk  of  said  court  issued  an  order  to  sell  the  lands 
and  tenements,  goods  and  chattels,  of  said  defendants,  attached  in 
said  action,  which  said  order  is  in  the  words  and  figures,  to-wit: 

"And  now  comes  Asa  Hairgrove,  plaintiff,  by  his  attorneys,  Mitchell 
&  Ayers,  and  makes  proof  that  he  caused  a  notice  containing  a  sum- 
mary statement  of  the  object  and  prayer  of  said  petition,  and  noti- 
fied said  defendants,  Charles  A.  Hamilton  et  aL,  that  they  were  re- 
quired to  answer  the  said  petition  on  the  eleventh  day  of  September, 
1858,  to  be  published  six  consecutive  weeks  in  the  Fort  Scott  Demo- 
crat, a  newspaper  published  in  the  town  of  Fort  Scott,  Bourbon 
county,  Kansas  territory,  and  of  general  circulation  in  Linn  county, 
(there  being  no  newspaper  published  in  this  county,)  the  last  publi- 
cation being  on  the  eleventh  of  August,  1858;  and  now  the  said  de- 
fendants, having  failed  to  appear,  and  answer  or  demur  to  said  peti- 
tion, being  three  times  solemnly  called,  came  not,  but  made  default,  and 
thereupon,  by  default,  judgment  is  entered  against  said  defendants. 
On  motion  of  plaintiff's  counsel  it  is  therefore  ordered  that  a  jury 
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be  impaneled  to  asBess  the  damages.  Thereupon  oame  a  jury,  to- 
wit,  [^Ying  the  names  of  the  jmyi]  who,  being  duly  impaneled,  and 
sworn  the  troth  to  speak,  upon  the  inquiry  aforesaid,  do  on  their 
oaths  say  and  assess  the  jdaintiff's  damages  at  the  sum  of  $6,000. 
It  is  therefore  ordered  by  the  court  that  the  plaintifif  recover  from 
said  defendants  the  said  sum  of  $5,000,  and  his  costs  herein  expended, 
taxed  at  $47.20;  and  it  is  further  ordered  by  the  court  that  the  said 
sheriff  proceed  as  upon  execution  to  advertise  and  sell  so  much  of 
the  personal  and  real  property  heretofore  attached  in  this  action,  now 
in  his  hands,  as  will  satisfy  the  said  plaintiff's  judgment  aforesaid, 
and  all  costs  herein,  taxed  at  $47.20.  J.  Williams,  Judge." 

The  transcript  also  shows  that  said  "order  of  sale"  was  after- 
*220     wards  returned  by  the  sheriff,  showing  that  he  had  duly  *ad- 

vertised  said  attached  property,  and  that  on  the  twenty-fifth 
of  December,  1858,  by  virtue  of  said  "order  of  sale,"  he  sold  said 
N.  E.  ^  of  sec.  10,  T.  21,  B.  25,  containing  185  acres,  to  Asa  Hair- 
grove  for  $6.70  per  acre."     Then  follows  this  entry: 

"On  motion  of  said  plaintiff,  by  Mitchell  &  Ayers,  his  attorneys, 
and  on  producing  the  return  of  the  sheriff  of  this  county  of  Linn  of 
a  sale  of  real  estate  made  by  him  on  the  twenty-fifth  day  of  Decem- 
ber to  Asa  Hairgrove,  *  *  *  on  an  attachment  issued  in  this 
case,  and  dated  the  eighteenth  of  August,  1858,  and  in  an  order  of 
sale  made  by  the  district  court  of  Linn  county,  Kansas  territory,  at 
the  October  term  of  said  court,  on  the  twenty-ninth  of  October,  1858, 
and  the  court,  on  the  examination  of  said  proceedings,  being  satis- 
fied that  said  sale  had  been  made  in  all  respects  in  conformity  to  law, 
it  is  ordered  that  the  said  sale  and  proceedings  be,  and  the  same  are 
.hereby,  confirmed,  and  the  said  sheriff  is  ordered  to  make  to  said 
purchaser  a  deed  for  the  lands  and  tenements  so  sold. 

"Made  and  done  this  seventeenth  day  of  May,  1859. 

"J.  Williams,  Judge." 

The  plaintiffs,  Cynthia  Jackson  and  others,  having  offered  said 
transcript  and  record  in  evidence,  and  the  same  being  received  and 
read,  thereupon  moved  to  exclude  said  sheriff's  deed  so  as  aforesaid 
offered  by  defendant,  Latta.  This  motion  was  overruled,  and  excepted 
to.  The  plaintiffs  asked  the  following  instruction,  which  was  refused : 
"That  the  sheriff's  deed  read  in  evidence  in  this  case  is  void,  and  that 
Asa  Hairgrove  took  no  title  to  the  land  in  dispute  under  and  by  vir- 
tue of  the  said  deed."  The  defendant  asked  an  instruction  that  the 
plaintiffs' action,  not  being  brought  within  five  years  from  the  recording 
of  said  sheriff's  deed,  was  barred  by  statute  of  limitations,  which  was 
refused.  But  the  court  gave  the  following  instruction:  "The  judg- 
'  ment  recovered  against  Thomas  Jackson,  in  the  case  of  Asa  Hair- 
grove V.  Thomas  Jackson  et  aL^  and  pursuant  to  which  the  sale  of 
said  lands  in  controversy  was  had,  was  and  is  a  good  and  valid  judg- 
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menty  and  in  fall  force  and  effect  in  law.  so  f ar  ae  it  affects  the 
land  in  oontroversy,  sold  in  pursuance  to  said  judgment.** 
*221     *The  jury  found  in  favor  of  Latta,  defendant.     New  trial  re- 
fused, and  judgment  on  the  verdict. 

McComas  dt  McKcighan  and  E,  M.  HiUeU,  for  plaintiffs. 

If  there  was  a  judgment  in  form  upon  or  under  which  the  sale  was 
made,  such  judgment  was  void  for  want  of  jurisdiction.  The  sum- 
mons, as  to  all  thedefendants  except  Matlock,  is  returned  "not  found." 
The  affidavit  for  publication  is  in  these  words :  "Plaintiff,  being  duly 
sworn r  says  that  service  in  the  above  case  cannot  be  had  upon  the 
defendants,  except  by  publication.'*  Upon  a  publication  under  this 
affidavit,  the  defendants  were  called  three  times,  and  can^e  not,  where* 
upon  "judgment  was  rendered  by  default."  This  was  not  sufficient  to 
give  the  court  jurisdiction  to  render  any  judgment.  Shields  v.  Miller, 
9  Kan.  *390.  But  there  is  no  judgment.  A  jury  was  called  and  as- 
sessed the  damages  against  the  defendants ;  but  it  nowhere  appeiirs 
in  the  record  that  any  judgment  was  rendered  upon  the  verdict,  or  en- 
tered  upon  the  default.  Immediately  following  the  verdict,  the  tran- 
script reads :  "Afterwards,  on  the  ninth  of  November,  1858,  (the  case 
having  been  heard  on  th6  twenty-ninth  day  of  October,  1858,)  said 
clerk  of  said  court  issued  an  order  to  sell  the  lands  and  tenements, 
goods  and  chattels,  attached  in  said  action,  which  said  order  is  in 
words  and  figures  as  follows,  to- wit."  The  "order"  is  then  given, 
and  is  signed  by  the  judge,  instead  of  the  clerk,  and  is  in  form  of  a 
judgment  upon  the  verdict  of  the  jury.  Such  order  is  not  a  judg- 
ment. It  recites  no  judgment,  as  none  was  ever  entered^  It  is  only 
the  statement  of  what  the  clerk  supposed  the  unwritten  judgment  was; 
and  being  signed  by  the  judge,  or  his  name  being  affixed  by  the  clerk, 
does  not  convert  said  "order  of  sale"  into  a  judgment,  even  in  form.^ 
No  legal  sale  could  be  made  under  the  attachment  until  a  judgment 
was  rendered  upon  a  sufficient  publication;  and  the  record  shows 
there  was  no  legal  publication  against  the  defendants.     Repine  v. 

McPherson,  2  Kan.  *340. 
^^222  *Among  the  files  was  found  a  paper  purporting  to  be  a  motion 
to  discharge  the  attachment.  It  was  claimed  by  defendant 
below  that  this  paper  showed  an  "appearance"  by  Jackson  and  the 
other  defendants  in  the  original  action.  Upon  this  point,  we  submit 
the  following  observations :  This  paper  was  never  marked  "Piled"  by 
the  clerk.  It  was  never  called  to  the  attention  of  the  court,  nor  acted 
upon.  There  is  nothing  to  show  it  was  not  stuck  into  the  files  long 
after  the  lands  in  controversy  were  sold  under  such  pretended  judg- 
ment. It  is  signed,  "Morehouse,  Atty.  for  Defts.;"  but  whether  the 
defendant  who  was  served,  or  some  of  the  other  defendants,  it  does 
not  say.  There  is  nothing  in  the  proceedings  of  the  court,  as  shown 
by  the  journal  entries,  to  show  this  man  "Morehouse"  ever  acted,  or 
assumed  to  act,  in  the  case  as  attorney  for  any  defendant.  On  the 
contrary,  the  records  show  the  judgment  was  rendered  by  "default,** 
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and  not  upon  appearance.  We  contend  that  the  pretended  motion 
to  quash  cannot  be  regarded  as  an  appearance  of  Thomas  JaekBoh, 
and  this  leaves  the  ease,  as  to  him,  without  service,  either  personal 
or  bj  publication,  and  of  coarse  without  jurisdiction  to  render  the 
pretended  judgment  under  which  Latta  claims  title, 
s 

'  Vaiosntinb^  J.  This  was  an  action  in  the  nature  of  an  action  of 
ejeotment,  brought  by  Cynthia  Jackson  and  others  against  George  F. 
Latta.  The  plaintiffs  claim  as  heirs  of  the  original  patentee,  Thomas 
Jackson.  The.  defendant  claims  under  a  sheriff's  deed  executed  June 
13,  1859,  to  Asa  Hairgrove,  on  a  supposed  judgment  rendered  in 
favor  of  said  Hairgrove,  and  against  said  Thomas  Jackson  and  others. 
On  the  trial  in  the  court  below,  after  the  plaintiffs  had  introduced 
their  evidence,  and  rested  their  case,  the  defendant  introduced  said 
sheriff's  deed  in  evidence,  showing  a  regular  chain  of  title  from  Hair- 
grove to  himself.  The  sheriff's  deed  was  of  course  sufficient  evidence, 
prima  fade,  to  show  that  the  title  to  the  property  in  contro- 
*223  versy  had  passed  from  Jackson  to  Hairgrove.  Ogden  *v.  Wal- 
ters, 12  Kan.  *292,  and  cases  there  cited.  The  plaintiffs  then 
introduced  the  record  of  the  proceedings  upon  which  said  sheriff's 
deed  is  founded.  No  objection  was  made  to  the  introduction  of  this 
record.  No  claim  was  made  that  it  was  not  the  whole  of  the  record, 
and  a  true  record  of  each  and  all  of  the  proceedings  had  in  the  case 
of  *' Hairgrove  against  Thomas  Jackson  and  others,"  which  constitutes 
the  foundation  for  the  defendant's  sheriff's  deed.  Hence,  if  this  rec- 
ord should  be  defective  in  any  essential  and  material  particular,  the 
sheriff's  deed  founded  thereon  must  be  void.  Now,  said  record  seems 
to  show  that  no  judgment  was  ever  entered  of  record  in  said  case  of 
''Hairgrove  against  Jackson  and  others ;**  and,  as  judgments  can  be 
proved  only  by  a  record,  it  would  seem  to  show  that  no  such  judg- 
ment was  ever  rendered.  There  is  no  record  of  any  such  judgment, 
and  hence,  for  the  purpose  of  the  case,  we  are  bound  to  say  that  no 
such  judgment  was  ever  rendered.  And,  there  being  no  judgment, 
said  shenff's  deed  of  course  is  void.  It  eannot  exist  without  having 
a  judgment  as  a  foundation*  It  is  also  claimed  by  the  plaintiffs 
that  said  sheriff's  deed  is  void  for  o.tfaer  reasons,  but  we  do  not  think 
that  the  claim  is  tenable.  What  answer  the  defendant  would  make 
to  the  different  claims  of  the  plaintiffs  we  are  at  a  loss  to  know,  for 
the  defendant  has  filed  no  brief,  nor  made  any  oral  argument  in  this 
court. 

We  should  think  from  the  record  brought,  to  this  court  that  a  judg* 
ment  had  in  fact  been  rendered  in  the  said  case  of  "Hait;grove  agaiust 
JackiiPn  and  others,"  but  that  it  had  never  been  entered  of  recotd  on 
the  journals  of  the  court.  We  think  the  evidence  furnished  by  the 
record  itself  strongly  proves  this  to,  be  true.  And,  if  we  are  correct 
in  all  this,  it  would  be  an  Qasy  matter,  in  a  proper  proceeding,  and 
with  proper  notice  to  aU  parties  interested,  to  have  the  judgment  that 
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was  actually  rendered  entered  of  record  nunc  pro  tunc.  The  verdict 
of  the  jury,  and  the  paper  signed  by  the  judge,  show  what  the  judg- 
ment aotnally  rendered,  bat  not  entered,  was;  and,  if  snch 
*224  judgement  was  entered  nunc  pro  tunc,  it  would  probably  uphold 
said  sheriff's  deed,  not  only  as  against  these  plaintiffs,  who 
merely  claim  as  heirs  of  said  Thomas  Jackson,  but  as  against  others 
also,  for  the  defendant  and  his  grantors  have  been  continuously  in 
possession  of  the  property  for  many  years,  their  possession  oommenc- 
ing  before  the  death  of  said  Thomas  Jackson. 

The  judgment  of  the  court  below  is  reversed,  and  cause  remanded 
for  a  new  trial. 

(All  the  justices  concurring.) 


Jambs  B.  Cabtright  r.  Abthub  Smith. 

July  Term,  1875. 

Supreme  Court :  iSrror  not  Affirmatively  Shown ;  Affirmance  of  Judg- 
ment. In  an  action  of  replevin,  tried  .by  a  justice  of  the  peace,  where 
it  is  difficult  to  determine  from  the  record  in  whose  favor  the  justice 
found,  or  intended  to  find,  and  where  the  justice  rendered  judgment  in 
favor  of  the  defendant  for  three  dollars  damages,  and  rendered  judgment 
in  favor  of  the  plaintiff  for  costs,  and  did  not  render  any  Judgment  con- 
cerning the  property  in  cQntroversy,  whereupon  the  defendant  took  the 
case  to  the  district  court  on  petition  ip  error,  and  the  district  court  re> 
versed  the  judgment  of  the  justice  of  the  peace,  and  then  rendered  judg- 
ment in  favor  of  said  defendant  for  his  costs  both  in  the  district  court 
and  the  justice's  court,  field,  that  the  judgment  of  the  district  court 
will  not  be  disturbed  on  the  application  of  said  plaintiff. 

• 

Error  from  Miami  district  court. 

Beplevin,  brought  by  Oartright  as  plaintiff,  and  tried  before  T.  J.  T., 
a  justice  of  the  peace.  The  transcript  contains  the  following,  made, 
given,  submitted,  and  pronounced  on  the  thirty-first  of  May,  1873, 
to-wit :  "On  hearing  the  evidence,  and  carefully  weighing  it,  together 
with  the  pleadings  of  their  attorneys,  the  court  is  in  doubt  that 
*225  the  inclosure  around  the  field  where  the  wheat  *wa8  growing 
was  not  a  legal  fence.  Such  was  the  testimony  of  Mr.  Barr. 
But  where  he  supposed  the  hog  got  in,  it  was  according  to  his  measure- 
ment. Taking  the  testimony  as  a  whole,  the  finding  of  the  court  is 
that  the  plaintiff  pay  the  defendant  the  three  dollars  tendered  him ; 
and  that  the  defendant,  who,  according  to  the  evidence  before  the 
court,  refused  to  take  a  fair  compensation  for  damages,  when  tend- 
ered, and  when  asked  what  amount  of  damages  he  claimed,  refased 
to  fix  any  amount  thus  amicably  sought,  (saying  *  they  would  come 
to  town  to  learn/)  pay  the  costs  of  suit,  taxed  at  the  earn  of  |94.15/ 
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The  distriot  court,  at  the  September  term,  1878,  on  petition  in  error, 
reversed  said  judgment. 

J.  H.  C.  Boyce,  for  plaintiff. 

Roberts  d  Kingsley,  for  defendant. 

« 

YAiiBNTiNE,  J.  This  was  an  action  of  replevin,  brought  by  Gart- 
right  against  Smith,  in  a  justice's  court,  for  the  recovery  of  a  certain 
bog  which  belonged  to  Gartright.  The  hog.trespassed  upon  Smith's 
premises.  Smith  took  it  up.  Gartright  demanded  the  hog,  and  tend- 
ered Smith  three  dollars  for  damages,  cost,  and  expense.  Smith 
refused  to  receive  the  tender,  or  to  give  up  the  hog.  Gartright  then 
replevied  the  hog  from  Smith,  and  still  has  possession  of  the  same. 
The  action  was  tried  by  the  justice  without  a  jury.  It  is  difficult 
to  determine  from  the  record  in  whose  favor  the  justice  found,  or 
intended  to  find.  But  the  justice  rendered  judgment  in  favor  of 
the  defendant  for  three  dollars  damages,  and  rendered  judgmient  in 
favor  of  the  plaintiff  for  costs,  and  did  not  render  any  judgment  con- 
iteming  the  property  in  controversy.  The  defendant  then  took  the 
case  to  the  district  court  on  petition  in  error.  The  district  court  rer 
versed  the  judgment  of  the  justice  of  the  peace,  and  then  rendered 
judgment  in  favor  of  said  defendant.  Smith,  for  his  costs,  both  in 
the  distriot  court  and  in  the  justice's  court.  Now,  whether 
*226  *the  said  Smith  wrongfully  detained  said  hog  or  not  we  can- 
not tell  from  the  record.  Whether  the  justice  intended  to  find 
that  Smith  wrongfully  or  rightfully  detained  said  hog  we  cannot  tell 
from  the  record.  Whether  the  judgment  in  the  justice's  court  should 
have  been  for  the  plaintiff,  or  for  the  defendant,  we  cannot  tell  from 
the  record.  Alid  therefore,  whether  the  district  court  erred  in  its 
judgment  or  not,  we  cannot  tell  from  the  record.  Perhaps  it  is  fair, 
where  a  plaintiff  institutes  proceedings,  and  causes  costs  to  be  made, 
that  he  should  pay  such  costs,  unless  he  make  the  record  show  affirm* 
atively  that  he  should  not  pay  them.  The  apparent  reason  given  by 
the  justice  for  imposing  the  costs  upon  the  defendant  is  certainly  not 
suffieient. 

As  it  is  not  shown  affirmatively  that  the  court  below  erred,  the  judg- 
ment must  be  affirmed. 

(All  the  justices  concurring.) 
V.16K— 12 
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« 

F.  T.  Nash  v.  W.  J.  Campbell,  Treasarer,  ete. 

July  Term,  1875. 

Supreme  Court:  Review:  Order  of  Probate  Judge.  A  petition  in  error 
will  not  lie  to  the  supreme  court  to  reyiew  an  older  made  by  the  judge 
of  the  probate  court,  refusing  a  temporary  injunction  in  a  case  pending 
in  the  district  court. 

Error  from  Cloud  district  court. 

Action  by  Nash  against  Campbell,  as  eounty  treasurer,  to  enjoin 
the  collection  of  a  tax.     The  case  is  stated  in  the  opinion. 

L.  J.  Crans,  for  plaintifiF,  filed  an  elaborate  brief,  arguing  that 

*227    plaintiff  was,  under  the  law,  entitled  to  an  injunction.    *He 

does  not  discuss  the  question  whether  an  appeal  would  lie  from 

the  order  of  a  probate  judge  in  refusing  to  grant  an  injunction  in  an 

action  pending  in  the  district  court. 

H,  A.  Hunter,  for  defendant. 

First,  the  probate  judge  had  no  jurisdiction,  his  powers  being  lim- 
ited by  section  8  of  article  8  of  the  constitution;  second,  the  case  could 
not  be  removed  to  the  supreme  court  until  heard  before  the  district 
court,  or  a  judge  thereof.  Const,  art.  3,  §  10 ;  Civil  Code,  §§  541, 543. 
The  probate  judge  is  not  a  judge  of  the  district  court. 

Valentine,  J.  This  action  was  commenced  in  the  district  court  of 
Cloud  county,  for  the  purpose  of  perpetually  enjoining  the  collection 
of  a  certain  tax.  The  plaintiff  then  applied  to  the  judge  of  the  probate 
court,  the  judge  of  the  district  court  being  absent  from  the  county,  for 
a  temporary  injunction  to  restrain  the  collection  of  said  tax  until  the 
case  could  finally  be  heard  in  the  district  court.  The  judge  of  the 
probate  court  refused  to  grant  said  temporary  injunction,  and  of  that 
refusal  the  plaintiff  now  complains.  No  application  was  made  to  the 
district  court,  or  to  the  judge  thereof,  for  a  temporary  injunction  in 
this  case,  and  no  attempt  has  been  made  to  have  the  district  court, 
or  the  judge  thereof,  review  the  order  of  the  probate  judge  refusing 
said  temporary  injunction. 

The  first  question  to  be  considered  in  this  case,  and  the  only  one, 
if  we  answer  this  in  the  negative,  is  whether  a  petition  in  error  will 
lie  to  this  court  from  an  order  of  the  probate  judge  refusing  a  tem- 
porary injunction.  There  is  no  law  that  authorizes  any  such  thing. 
There  is  a  statute  that  provides  that  "the  supreme  court  may  also 
reverse,  vacate,  or  modify  any  of  the  following  orders  of  the  district 
court,  or  a  judge  thereof:  First,  a  final  order;  second,  an  order  that 
grants  or  refuses  a  continuance,  discharges,  vacates,  or  modifies  a 
provisional  remedy,  or  grants,  refuses,  vacates,  or  modifies  an 
*228  ^injunction,"  etc.  Civil  Code,  §  542.  This  statute  provides  for 
and  authorizes  the  supreme  court  to  review  an  order  made  by 
the  iudge  of  the  district  court  refusing  an  injunction.    But  there  is 
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no  statute  that  provides  for  or  authorizes  the  supreme  court  to  review 
any  order  made  by  the  probate  judge.     This  petition  in  error  musi 
therefore  be  dismissed  for  want  of  jurisdiction  in  the  supreme  court 
to  adjudicate  upon  matters  involved  therein. 
(All  the  justices  concurring.) 


Btatb  of  Eansa.s  v.  a.  L.  McLaughlin,  Go.  Treas.,  and  another. 

July  Term.  1875. 

I.  Taxation:  State  cannot  Enjoin*  when.  Where  a  school-district  had 
issued  bonds  in  .excess  of  its  powers,  and  which  were  void  in  the  hands 
of  the  holders,  and  thereafter,  on  the  maturity  of  the  bonds,  a  tax  had 
been  levied  to  pay  them  oflf,  and  proceedings  had  advanced  so  far  that 
the  tax-roll  was  in  the  hands  of  the  county  treasurer,  and  where  the  tax- 
payers, without  multiplicity  of  suits,  and  by  a  single  action,  had  adequate 
and  Complete  protection  against  this  illegal  tax,  ?ieldf  that  the  state  coul() 
not  maintain  an  action  of  injunction  to  restrain  the  treasurer  from  pro 
ceeding  to  collect  said  tax.'^ 

12.  Effect  of  Decision.  Tlie  decision  in  this  case  will  not  prevent  the  at 
torney  general  from  prosecuting  an  action  in  the  name  of  the  state  t# 
prevent  a  public  injustice  that  could  not  otherwise  be  avoided.  Fei 
Valentine,  J.] 

Error  from  Brown  district  court. 

Injunction,  brought  in  the  name  of  the  state,  upon  the  relation  of 
A.  L.  Williams,  attorney  general,  to  restrain  the*collection  of  certain 
taxes.  The  district  court,  at  the  January  term,  1874,  refused  a  tem- 
porary injunction,  holding  that  the  state,  as  "plaintiff,  is  not  a  party 
in  interest  to  the  subject-matter  in  said  action,  and  cannot,  in  any 

event,  be  entitled  to  any  relief  therein  prayed  for."  The  origin 
♦229    nal  petition  *was  verified  by  R.  E.  W.,  J.  P.,  and  J.  M.  Y., 

then  the  director,  treasurer,  and  clerk  of  the  school-district 
issuing  the  school-district  bonds  alleged  to  be  void.  The  First  Con- 
gregational Gharch  of  Sabetha  was  joined  with  the  county  treasurer  a^ 

1 A  township  cannot  maintain  an  action  to  enjoin  the  collection  of  an  illegal 
tax.  levied  on  the  taxable  property  belonging  to  the  private  individuals  of  suon 
township.  Center  Tp.  v.  Hunt,  16  Kan.  430.  Where  a  city,  without  authority  «*f 
law,  caused  a  tax  to  be  levied  and  extended  upon  the  tax -roll  for  the  purpose  ^f 
creating  a  fund  with  which  to  pay  certain  bonds,  theretofore  issued  and  deliver^ 
in  payment  of  bridges  that  haa  been  built  therein,  and,  after  the  tax-roll  hn^ 
come  to  the  hands  of  the  county  treasurer  for  the  collection  of  the  taxes,  ^ 
number  of  the  tax-payers  of  the  city  voluntarily  paid  the  illegal  tax  thus  levied 
held,  that  the  public  has  no  such  interest  in  the  money  thus  paid  as  will  authorize 
the  state  to  interfere,  and  to  maintain  an  action  in  the  name  of  the  state  enjoin 
ing  the  treasurer  from  paying  out  the  money  so  received  by  him,  and  from  dis- 
bursing it  in  accordance  with  the  will  of  those  who  paid  the  same.  Atchison  Cirv 
V.  Stale,  8  Pac.  Rep.  367.  As  to  the  right  of  the  state  to  sue,  generally,  see  not^^ 
to  McEhroy  v.  Swart,  24  N.  W.  Rep.  769;  Sipple  v.  State,  1  N.  E.  Rep.  892. 
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a  defendant,  and  the  petition  alleged  that  said  ohoroh  society  claimed 
to  own  said  bonds. 

W.  D.  Webb  for  plaintiflf. 

Said  Sabetba  church  society  was  a  party  to  the  issuing  of  said 
bonds,  and  knew  all  the  facts  and  circumstances  connected  with  the 
issuing  thereof.  The  trustees  of  the  church,  and  nearly  aU  the  mem- 
bers of  the  church,  liyed  in  the  school-district  at  the  time  said  bonds 
were  issued,  and  the  members  of  said  church  and  the  officers  of  the 
same  were  present  at  the  school-district  meetings,  and  voted  in  favor 
of  the  issuing  of  said  bonds  to  their  church.  The  petition  and  veri- 
fication show  that  the  persons  who  felt  particularly  interested  in  pre- 
venting the  excess  of  power  of  the  district,  that  is,  the  i9suing  and 
paying  the  bonds  issued  to  the  church  society,  were  the  officers  of  the 
school-district.  But  a  newly-elected  set  of  officers  now  come  to  this 
court  with  a  motion  to  dismiss  the  action  here.  The  complication 
arises  from  a  desire  of  the  church  defendant,  who  now  has  control  of 
the  officers  of  the  school-district,  to  assume  control  of  the  case,  and  to 
pay  off  the  bonds  to  their  church.  This  case  is  commenced  on  the 
relation  of  the  attorney  general ;  and  the  school-district,  as  a  body 
politic  or  corporate,  has  no  power  in  the  matter  to  ask  for  the  dis- 
missal of  the  case  on  the  ground  that  thie  district  is  willing  to  p&y 
the  bonds.  When  a  school-district  or  a  corporation  seeks  to  pervert 
its  powers,  or  to  exceed  them,  the  state  is  the  proper  party  to  prevent 
it.  We  claim  that  the  newly-elected  officers  of  the  school- district 
have  no  power  to  assume  control  of  the  case.  Whenever  it  comes  to 
the  knowledge  of  the  attorney  general  that  a  school-district  is  usarp- 
Ing  power,  or  is  proposing  to  divert  the  funds  of  the  district,  the 
state  has  the  right  to  restrain  the  district  from  the  abuse 
*230  of  powers  granted,  or  from  exercising  those  not  ^granted. 
School-districts  are  a  part  of  the  governmental  machinery  of 
the  state,  subordinate  departments  of  the  state  government,  with 
their  allotted  functions  to  perform,  possessing  the  power  of  control- 
ling and  expending  large  sums  of  public  funds;  and  when  they  attempt 
to  improperly  dispose  of  the  public  moneys,  or  exercise  powers  not 
granted,  the  state  may,  through  its  proper  officers,  prevent  it ;  and  when 
the  state  makes  the  attempt  to  prevent  an  unlawful  application  of  the 
funds  of  the  district,  to  say  that  the  officers  of  the  district  may  come 
in  and  assume  control  of  the  suit,  dismiss  it,  and  go  on  and  misapply 
the' funds,  we  respectfully  submit  is  a  dangerous  doctrine.  State  v. 
Saline  County  Coui-t,  51  Mo.  350 ;  Eirckpatrick  v.  State,  5  Ean.  *687; 
Bridge  Co.  v.  County  of  Wyandotte,  10  Kan.  ♦326. 

No  school-district  has  the  power  to  build  a  school-house  to  rent  for 
a  church,  or  for  any  other  purpose.  Much  less  have  they  the  right 
to  go  to  extra  expense  of  putting  in  pews  and  pulpit  "suitable  for 
church  purposes."  There  is  no  authority  to  allow  a  misapplication 
of  the  school-house,  any  more  than  there  is  of  the  school  fund.  The 
petition  shows  that  it  was  the  intention  to  devote  the  building  to 
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olber  purposes  than  school  purposes,  viz.,  **ohurch  purposes/'  and 
the  bonds  were  voted  and  issued  to  enable  the  district  to  do  so.  We 
cite  on  this  point  Fractional  School-district  v.  Mallary,  23  Mich.  Ill; 
People  y.  Hatch,  60  Barb.  228 ;  Lilbum  v.  School-district,  26  Wis. 
585;  Bchool*directors  v.  Sippy,  64  111,  287;  St.  Luke's  Church  v. 
Slack,  7  Gush.  226;  Pickett  v.  School-distriot,  25  Wis.  561. 

W.  W.  GhUhrUf  for  defendants. 

The  defendants  contend  that  the  state,  as  plaintiff,  cannot  bring 
and  maintain  this  action ;  that  the  state  has  no  interest  in  the  sub- 
ject-matter of  litigation,  and  is  not  entitled  to  relief;  and  that  no 
case  is  made  out  by  petition.  If  the  plaintiff's  petition  is  true,  this 
is  a  case  in  which  each  individual  tax-payer  is  individually  interested 
to  the  extent  of  his  taxable  property  in  the  district,  and  all  who  de- 
sire  to  sue  may  do  so,  separately  or  jointly,  under  section  258  of  the 
Code.  Atchison  v.  Barthalow,  4  Ean.  *124.  But  plaintiff  has  no 
interest  or  right  to  prosecute  this  action,  at  least  within  section  26  of 
the  Code.  Nor  is  the  state  or  county  interested,  within  section 
*281  136  of  chapter  25,  nor  section  64  of  chapter  102,  Gen.  ^Hi\; 
and  an  adverse  determination  of  this  action  would  not  bar  the 
tax-payers  of  the  district  from  litigating  this  matter.  This  action  is 
but  an  experiment,  without  any  person  responsible  for  costs,  and 
comes  within  no  principle  laid  down  in  Craft  v.  Jackson  Co.,  5  Ean. 
♦518. 

Breweb,  J.  This  was  an  action  brought  by  the  state,  upon  the 
relation  of  the  attorney-general,  to  restrain  the  county  treasurer  of 
Brown  county  from  further  proceedings  to  collect  certain  taxes ;  and 
the  principal  question  presented  is  as  to  the  right  of  the  plaintiff  to 
maintain  the  action.  The  facts  alleged  are  that  a  school-district, 
some  years  since,  made  an  arrangement  with  a  church  society  bv 
which,  upon  condition  that'the  latter  advanced  a  thousand  dollar*^ 
the  former  should,  in  building  the  public  school-house,  make  arrange- 
ments for  a  room  for  the  church  services  of  the  latter;  that  this  ar- 
rangement was  carried  into  effect,  and  to  secure  this  advancement 
two  bonds  of  the  district  were  executed,  delivered  to  the  church,  and 
still  remain  in  its  possession ;  that,  the  bonds  maturing,  a  levy  was 
duly  made  to  pay  them  off,  and  that  proceedings  had  advanced  so  far 
that  the  defendant  the  county  treasurer  had  possession  of  the  tax-roll, 
and  was  proceeding  to  collect,  with  other  taxes,  the  tax  for  this  pur- 
poite.  The  church  and  the  county  treasurer  are  the  only  parties  made 
defendants.  It  is  nowhere  alleged  that  any  tax-payer  iti  the  district 
questioned  the  legality  of  the  tax,  or  had  any  objection  to  paying  his 
proportion  of  the  amount  necessary  to  redeem  these  bonds.  Nor  does 
it  appear  that  there  was  any  want  of  good  faith  on  the  part  of  the 
district  or  the  church,  or  that  the  contract  was  not  satisfactory  to 
both  parties,  and  fully  and  fairly  executed  by  both.  The  case  is  rested 
apon  the  naked  proposition  that  the  contract,  being  ultra  vires  of  the 
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district^  the  bonds  are  void,  and  that  the  tax^payers  of  the  district, 

whether  willing  or  not,  mast  not  be  allowed  to  pay  them.    The 
*282     district  judge  decided  that  the  action  *woald  not  lie  in  the 

name  of  the  state  on  the  relation  of  the  attorney-general.  The 
plaintiff  brought  this  ruling  here  on  error.  Since  it  hae  been  pending 
in  this  court,  the  officers  of  the  district  have  filed  a  written  request  and 
order  that  the  case  be  dismissed.  It  is  obvious  that  this  interference 
on  the  part  of  the  state  is  unnecessary  for  the  protection  of  any  rights. 
Il  is  not  a  case  where,  but  for  the  intervention  of  the  state,  an  ir- 
remediable wrong  will  be  perpetrated.  Conceding  the  bonds  to  be 
void,  each  and  every  tax-payer  has  ample  protection  by  an  action  of 
injunction.  Nor  is  a  multiplicity  of  suits  necessary.  The  tax,  as  a 
tax,  being  illegal,  all  the  tax-payers  may  unite  in  a  single  action. 
Hudson  V.  County  of  Atchison,  12  Kan.  *140.  It  is  apparent,  too, 
that  no  action  of  the  corporation,  the  school-district,  is  sought  to  be 
prevented.  It  is  not  even  a  party  to  the  suit.  So  far  as  the  bonds 
are  concerned,  the  school-district  issued  them  long  ago.  So  far  as 
any  levy  of  taxes  is  concerned,  that  has  already  been  done.  All  that 
now  remains  is  the  action  of  the  ministerial  officer,  the  treasurer,. in 
collecting  the  taxes,  and  the  subsequent  paynient  of  the  bonds.  It 
is  clear,  too,  that  there  is  no  express  warrant  in  the  constitution  or 
the  statutes  for  such  an  action  on  the  part  of  the  attorney  general. 
The  constitution  is  silent  as  to  the  powers  and  duties  of  that  offi- 
cer. Const,  art.  1,  §§  1,  14.  The  statute  defining  his  duties  grants 
no  such  power, — ^imposes  no  such  duty.  Gen.  St.  986,  987.  If 
such  power  exists,  it  must  be  by  virtue  of  the  general  power  of  Ibe 
state  to  supervise  and  control  the  action  of  all  corporations  and  of- 
ficers, and  the  fact  that  the  attorney  general  is  the  general  law  officer 
of  the  state.  While,  in  a  certain  sense,  it  may  be  true  that  the  state 
has  a  supervision  and  control  over  all  its  corporations  and  officers, 
yet  to  conclude  therefrom  that  it  is  either  the  duty  or  the  privilege  of 
the  attorney  general  to  interfere  in  the  ease  of  every  illegal  act  of  a 
corporation  or  officer  would  be  a  deduction  both  novel  and  startling. 
Actions  of  quo  warranto  may  be  brought  by  the  attorney  general 

against  both  officers  and  corporations  for  otister  and  forfeiture. 
"^233     Laws  1871,  *p.  276,  §§  1, 2.     In  the  fourth  clause  of  this  first 

section  it  is  expressly  provided  that  the  action  may  be  brought 
*'when  any  corporation  abuses  its  power,  or  exercises  powers  not  con- 
ferred by  law."  It  may  not,  however,  follow  from  this  that  quo  war- 
ranto is  the  only  remedy.  It  cannot  be  maintained  by  one  who  has 
no  other  interest  than  as  a  citizen  and  tax-payer.  Miller  v.  Town  of 
Palermo,  12  Ran.  *14.  If  the  wrong  is  of  a  public  nature,  affecting 
the  community  in  general,  the  state,  through  its  proper  officers,  can 
alone  maintain  the  action.  Mandamus  will  lie  at  the  instance  of  the 
nttorney  general  when  the  duty  sought  to  be  compelled  is  one  of  a 
purely  public  nature.  Bobbett  v.  Dresher,  10  Ran.  *9.  It  will  not, 
under  the  same  circumstances,  lie  at  the  instance  of  a  mere  citizen 
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and  tax-payer.  So,  too,  we  think  the  procese  of  injanction  may  be 
mYoked  by  the  state  in  any  proper  ease.  Indeed,  we  know  of  no  rea- 
son why  the  state  may  not  avail  itself  of  any  of  the  writs  and  pro- 
ceaeeB  of  the  law  available  to  individuals  for  the  enforcement  of  rights 
and  the  redress  of  wrongs.  Bo  that  the  form  of  the  action  is  no  ob- 
jection, if  the  right  exists  in  the  state  to  interfere. 

It  is  obvious  that  the  state,  as  a  state,  has  no  direct  interest  in  this 
eontroversy,  any  more  than  in  a  controversy  between  individuals. 
The  payment  of  these  bonds  may  be  illegal,  but  their  payment  works 
no  greater  wrong  to  the  state  than  the  payment  by  a  single  individual 
of  an  illegal  debt.  The  single  individual  may,  if  he  chooses,  by  ap- 
pealing to  the  ordinary  proceedings  of  the  law,  protect  himself  against 
such  illegal  payment.     So  may  the  many  tax«payers. 

The  case  of  State  v.  County  Court,  51  Mo.  850,  is  cited  as  authority. 
There,  by  a  divided  court,  the  right  of  the  state  was  sustained  to  in- 
terfere by  injunction  to  restrain  the  county  court  from  issuing  bon^s 
in  pursuance  of  an  illegal  subscription,  and  the  officers  and  collector 
from  levying,  assessing,  and  collecting  taxes  to  pay  interest  or  principal 
of  some  of  the  bonds  already  issued.  In  reference  to  the  levy  it  ap- 
peared that  the  county  court  had  included  the  tax  in  the  general 
county  taxes,  so  that  it  could  not  be  separated,  and  the  tax- 
*234  *payer  could  not  tell  what  part  was  legal  and  what  illegal. 
The  general  doctrine  was  laid  down  that  "it  is  competent  for 
the  state,  at  common  law,  through  its  officers,  to  maintain  proceed- 
ings by  injunction  to  restrain  public  corporations  from  doing  acts  in 
violation  of  the  constitution  and  laws  of  the  state."  It  would  seem 
from  the  opinion  of  the  court,  given  by  SnEPiiEY,  special  judge,  that 
the  action  would  not  have  been  sustained  if  the  bonds  had  already 
been  issued,  the  tax  levied,  and  so  levied  that  the  tax-payers,  by  a 
single  action,  could  have  protected  themselves.  Two  cases  are  re- 
ferred to  in  the  opinion  as  containing  full  discussions  of  the  principles 
involved:  one  that  of  Davis  v.  City  of  New  York,  2  Duer,  663,  in 
which  Judge  Duer  reached  the  conclusion  that  in  an  action  brought 
by  two  tax-payers  against  the  mayor  and  others  to  restrain  the  con- 
struction of  &  street  railroad  upon  Broadway,  for  the  doing  and 
operating  of  which  the  municipal  authorities  of  the  city  had  given 
authority,  the  attorney  general  was  a  necessary  party;  and  the  other, 
that  of  Attorney  General  v.  Miner,  2  Lans.  396,  in  which  Judge  Mul- 
len concludes  that  the  only  cases  in  which  "the  attorney  general  was 
authorized  to  interfere  to  restrain  corporate  action,  or  was  a  necessary 
party  to  an  action  for  that  purpose,  were  those  in  which  the  act  com- 
plained of  would  produce  a  public  nuisance,  or  tend  to  the  breach  of 
a  trust  for  charitable  uses."  We  have  referred  to  these  three  cases, 
not  as  covering  the  exact  question  before  us,  but  as  containing  full 
discussions  of  the  general  question  of  the  right  of  the  state  to  inter- 
fere by  injunction  to  restrain  apprehended  wrong  on  the  part  of  pub- 
lie  corporations  and  officers;  for  in  this  case,  as  already  noticed,  cor- 
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porate  action  has  oeaseil,  and  the  interference  of  the  state  is  sought 
to  restrain  a  ministerial  officer,  and  that  not  jan  officer  of  the  corpora- 
tion,  from  discharging  the  (ordinary  duties  of  his  office,  althongh  those 
duties  are  based  partially  upon  the  prior  illegal  eorp(»rate  action,  whffli 
the  individuals  affected  thereby  have  complete  and  adequate  remedy 

without  multiplicity  of  suits,  and  by  a  single  action.  No  au« 
*235    thohty  to  which  we  have  been  ^referred  has  gone  so  far  as  to 

sustain  such  an  action;  and  we  think  the  same  cannot  be 
maintained.  As  private  citizens,  unless  specially  authorized,  may 
not  interfere  to  compel  the  performance  of  a  mere  public  duty,  or 
restrain  the  doing  of  a  mere  public  wrong,  so  the  state,  having  no 
direct  interest,  may  not  interfere  to  protect  individuals  from  the  ille* 
gal  acts  of  a  public  officer,  where  such  individuals  have,  in  the  or- 
dinary course  of  the  law,  ample  and  adequate  means  of  protection. 
The  judgment  of  the  district  court  will  be  affirmed. 

Kingman,  C.  J.,  concurring. 

Yalentinb,  J.  I  concur,  with  some  doubts,  in  the  decision  of  this 
case ;  for  while,  under  the  circumstances  of  this  case,  eminent  justice 
has  been  done  by  the  decision,  yet,  at  first  view,  I  thought  there  might 
be  cases  where  such  a  decision  might  allow  manifest  injustice  to  be 
done.  Thousands  of  bonds  for  various  purposes  have  been  issued  in 
different  portions  of  this  state  within  the  last  six  or  eight  years,  ille- 
gally, fraudulently,  flagrantly,  perfidiously,  and  in  many  cases  where 
all  the  local  officers  who  would  have  the  power  to  commence  an  ac- 
tion to  have  such  bonds  declared  void  are  interested  in  having  them 
held  valid,  and  where  the  individual  tftx-payers  of  the  locality  have 
no  adequate  remedy.  But,  after  a  Careful  consideration  of  the  ques- 
tion, I  have  come  to  the  conclusion  that  the  decision  in  this  case  will 
not  prevent  the  attorney  general  from  prosecuting  an  action  in  the 
name  of  the  state  to  prevent  a  public  injustice  that  could  not  otherwise 
be  avoided.    Judgment  affirmed. 


*28tf  *M.  8.  Grant  v.  John  L.  Pbndbrt. 

July  Term,  1875. 

1.  Pleading:  Issue:  Beply  Filed  after  Jury  Sworn.  The  district  cotiit 
may  allow  a  plaintiff,  who  is  in  default  for  want  of  a  reply,  to  file  the 
same,  even  after  the  jury  has  been  impaneled  and  sworn  to  try  the  caase; 
and  the  court  may  then  proceed  with  the  trial  without  further  delay;  and, 
unless  it  appear  that  the  district  court  has  abused  its  discretion  in  soch 
a  case,  the  supreme  court  will  not  reverse  its  rulings.^ 

1  Courts  may  sometimes  commit  suhstantial  error  by  refusing  topermit  amend- 
ments to  he  made  to  pleadings  duringthe  progress  of  the  trial.  Wright  ▼.  Bach- 
eller,  16  Kan.  259;  Rice  v.  Hodge,  26  Kan.  164. 
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2.  .  And,  in  such  a  case,  where  the  defendant  has  not  made  any  show- 
ing, or  even  a  daim,  that  heeonld  ever  be  better  prepared  for  the  trial  of 
the  cause  than  at  that  time,  the  supreme  court  cannot  say  that  the  dis- 
trict court  has  abused  its  discretion. 

3.  — — .    And,  in  such  a  case,  it  is  not  necessary  that  the  Jury  should  be 

resworn  to  try  the  cause. 

4«  Statute  of  Frauds:  Assuming  Another^s  Debt.  Where  G.  purchases 
property  from  C,  and  agrees  with  C.  to  pay  the  purchase-money  to  P.,  a 
creditor  of  C,  and  P.  at  the  time  consents  to  the  arrangement,  and  imme- 
diately gives  credit  for  the  amount  to  C,  Tield,  in  an  action  by  F.  against 
G.  for  said  purchase-money,  that  said  agreement  of  G.  to  pay  said  pur- 
chase-money to  P.  is  not  void  as  coming  within  the  statute  of  frauds.^ 

5.  Oontraot:  Agreement  to  Sell  and  Deliver:  Tender.  Where  G.  sold 
and  agreed  to  deliver  certain  fanning-mills  to  G.,  and  afterwards  duly 

^  A  promise  made  to  a  debtor,  for  a  valuable  consideration,  to  pay  his  debt  to  a 
third  person,  is  not  a  promise  to  answer  for  the  debt  of  another  person,  within 
the  statute  of  frauds,  which  applies  only  to  promises  made  to  a  creditor,  Morris 
Center  v.  McQuesten,  18  Kan.  476;  see.  also,  Patton  v.  Mills,  21  Kan.  168;  suffi- 
ciency of  written  memorandum,  Reidv.  Ken  worthy,  25  Kan.  701;  see.  also,  Kohn  v. 
First  Kat.  Bank,  jpost,  *428;  collateral  agreement  held  within  statute,  Dufolt  v. 
Gorman,  1  Minn.  801,  (Gil.  284;)  a  verbal  agreement  to  pay  rent  if  the  tenant  does 
not,  is  within  the  statute,  Walker  v.  McDonald,  5  Minn.  455,  (Gil.  868;)  an  original 
promise  is  not  within  statute,  Tale  v.  Edgerton,  14  Minn.  194,  (Gil.  144;)  Goetz  v. 
Foos,  14  Minn.  265,  (Gil.  196;)  Sullivan  v.  Murphy,  28  Minn.  6;  Hodgins  v.  Heaney, 
15  Minn.  185,  (Gil.  142;)  must  be  a  collateral  promise,  Yale  v.  Edgerton,  14  Minn. 
194,  (Gil.  144;)jproml8e  to  answer  for  debt  of  another,  Wilson  S.  M.  Co.  v.  Schnell, 
30  lunn.  40,  ((ill.  88;)  8ub8e(|uent  written  promise  to  pay  prior  verbal  guaranty. 
Rogers  v.  Stephenson,  16  Minn.  68,  (Gil.  56;)  where  the  holder  of  a  third  person'9 
contract  assigns  it,  on  a  new  consideration  moving  to  himself,  his  guaranty,  madi- 
at  the  time  of  the  assignment,  and  as  part  of  it,  is  not  a  promise  to  answer  for 
another's  debt  or  default,  nor  within  the  statute,  Wilson  v.  Hentges,  29  Minn.  102; 
8.  C.  12  N.  W.  Rep.  151;  a  promise  by  A.  to  B.  to  pay  B.'s  debt  to  C.  is  not  within 
the  statute,  Stariha  v.  Greenwood,  28  Minn.  521;  S.  C.  11 N.  W.  Rep.  76;  an  action 
against  the  treasurer  of  a  mining  company  for  money  advanced  for  paying  the 
working  expenses,  according  to  an  arrangement  previously  made  between  the 
parties,  cannot  be  defended  on  the  theory  ox  the  provision  of  the  statute  of  frauds 
as  to  "^the  debt  of  another.  **  promises  to  paj  which  must  be  in  writing,  De  Walt 
V.  Hartzell,  4  Pac.  Rep.  1201;  consideration  for  promise  to  pay  debt  of  another 
must  appear,  (Dlapp  v.  Webb,  9  N.  W.  Rep.  796;  collateral  promise  to  pay  is  void 
under  the  statute.  Rose  v.  O'Linn,  6  K.  W.  Rep.  480;  promise  to  pay  debt  of 
another  need  not  be  in  writing,  when,  Clapper  v.  Polana,  10  N.  W.  Rep.  588;  an 
oral  a^ement  to  pay  for  the  goods  sold  to  another,  to  whom  they  were  delivered, 
is  within  the  statute  of  frauds,  Langdou  v.  Richardson,  12  K.  W.  Rep.  622;  agree- 
ment of  contractor  with  merchant  to  pay  orders  and  time-checks  issued  by  sub- 
contractor to  his  employes  is  not  within  statute,  West  v.  O'EDura,  18  N.  W.  Rep. 
694;  verbal  promise  to  pay  debt  of  another,  when  made  for  personal  advantage 
of  promisor,  is  valid;  Fitzgerald  v.  Morrlssey,  15  N.  W.Rep.  ©8;  certain  contract 
to  pay  for  stove,  held  not  within  statute.  Palmer  v.  Witoherly,  17  N.  W.  Rep.  864; 
see,  also,  Hoile  v.  Bailey,  Id.  822;  one  party  cannot  be  made  liable  for  the  pay- 
ment of  the  debt  of  another  unless  the  nromise  to  make  suchpayment  is  in  writ- 
ing, and  signed  by  the  party,  or  his  duly-authorized  agent,  Ruppee  v.  Edwards, 
18  N.  W.  Rep.  198;  where  the  employe  of  a  contractor  neglects  to  assert  a  lien 
upon  logs  upon  which  he  hss  worked,  on  account  of  a  promise  by  the  owner  of 
the  logs  that  he  will  pay  him.  the  consideration  for  such  promise  inures  directly 
to  the  owner,  and  the  promise  is  not  within  the  statute  of  frauds,  Kelley  v. 
Schupp,  18  K.  W.  Rep.  725;  promise  to  pay  the  debt  of  a  third  party,  in  consider- 
ation of  the  release  of  a  Hen  by  the  creditor  held  on  the  property  of  the  debtor,  is 
void,  unless  in  writing,  when  no  benefit  accrues  to  the  promisor  by  such  release, 
but  it  Is  valid  if  he  is  benefited  thereby,  Weisel  v.  Spence,  18  Tf,  W.  Rep.  165; 
sale  of  goods,  to  be  paid  for  by  one  person  and  delivered  to  another,  is  not  void, 
I.nrscn  v.  Jensen,  10  N.  W.  Rep.  180;  promise  by  owner  of  building,  to  a  workman 
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tendered  a  p6rtion  of  thero,  and  O.,  without  any  sufficient  reason,  refused 
to  accept  or  receiye  them,  or  any  of  the  mills  sold  to  him,  and  then  they 
were  all  stored  in  a  safe  and  convenient  place  for  the  benefit  of  Q.,  and 
sul^ect  to  his  order,  and  he  was  duly  notifled  thereof,  heldt  that  the  refusal 
of  6.  to  accept  said  mills  excused  the  formal  tender  and  delivery  of  those 
not  formally  tendered. 

6.  Trial:  Beading  Depositions:  Striking  Out  Testimony.    The  defend- 

ant offered  in  evidence  thenleposltion  of  a  certain  witness.  The  plaintiff 
objected.  The  court  overruled  the  objection.  The  defendant  then  read 
in  evidence  the  examination  in  chief  of  said  witness,  and  refused  to  read 
the  cross-examination.  The  plaintiff  then  moved  the  court  to  strike  out 
'  that  portion  of  the  deposition  which  had  been  read,  unless  the  defendant 
would  offer  and  read  in  evidence  the  balance  of  the  deposition.  The  de- 
fendant still  refusing  to  read  the  balance  of  said  deposition,  the  court 
struck  out  what  had  been  read,  and  instructed  the  jury  not  to  consider 
the  same.    ITeldt  no  error. 

7.  InstructionB,  Inapplicable.    It  is  not  error  for  the  court  to  refuse  in- 

structions not  applicable  to  the  facts  of  the  case. 

•237    *8.  Evidence :   Lost  Paper :   Secondary.    Where  two  copies  of  a 

paper  are  made,  and  one  of  them  is  served  on  one  of  the  parties  as  a 

notice,  and  the  other  retained,  and  afterwards  the  one  served  as  a  notice 

cannot  be  found,  Iieldf  that  the  contents  of  the  one  served  as  a  notice 

may  be  proved  by  the  copy  retained.* 

Error  from  Leavenworth  district  court. 

The  case  is  stated  in  the  opinion. 

Clough  dt  Wheatf  for  plaintiff  in  error. 

Under  section  128  of  the  Code,  the  new  matter  in  the  answer  stood 
for  true  until  leave  was  given  to  reply,  and  we  claim  that  could  not 
lawfully  be  done  after  the  jury  was  impaneled.  The  case  should  be 
considered  as  thongh  no  reply  had  been  filed.  As  the  second,  if  not 
the  third,  defense  was  sufficient,  and  as  Grant  would  have  been  en- 
titled to  judgment  but  for  sucjii  improper  filing  of  the  reply,  and  as 
the  filing  of  it  at  the  time  was  a  wrong  procured  by  Pendery,  he  should 
not  now  be  permitted  to  have  advantage  thereof;  and  Grant's  motion 
for  judgment  should  have  been  sustained,  and  should  now  be  sus- 
tained by  this  court.     See  Irwin  v.  Paulett,  1  Ean.  *418. 

Injustice,  whithout  notice  or  warning,  has  been  perpetrated  on  Grant, 
by  the  rendition  of  a  judgment  on  supposed  facts  not  alleged  against 
him.  It  is  not  pretended  by  the  verdict  that  the  mills  were  delivered 
to  him,  or  that  he  made  any  promise  for  the  consideration  alleged  in 

employed  by  a  contractor,  that  If  he  did  not  quit  work  he  would  see  him  paid, 
proyided  the  contractor  did  not  pay  him,  ia  void,  Morriasey  v.  Einsey,  19  K.  W. 
Kep.  455;  guaranty  of  payment,  verbally  made,  for  anything  a  third  party  should 
want  in  equipping  a  mill,  at  which  he  was  to  make  shingles  for  the  promisor,  if 
within  the  statute,  Studley  v.  Barth,  19  N.  W.  Rep.  568;  entry  in  boc&s  of  party 
who  sold  goods  is  admissible  upon  the  guestion  as  to  whom  credit  was  given, 
Winslow  V.  Dakota  L.  Co..  20  N.  W.  Rep.  145;  a  promise  by  a  party  to  pay  a  debt 
due  from  another,  made  to  a  creditor,  who  neither  gives  up  his  claim  against  the 
original  debtor,  nor  any  lien  upon  his  property  that  he  may  have,  must  be  in 
writing  to  satisfy  the  statute  of  frauds.  Vaughn  v.  Smith,  JKd  N.  W.  Rep.  684. 

^See,  also,  Central  Branch  U.  P.  R  Co.  v.  Walters,  34  Kan.  604. 
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Pendery'B  petition;  bat,  if  the  judgment  can  be  sQstained^  it  is  only 
on  a  Tery  dififerent  state  of  facts  than  those  in  that  petition  alleged. 
To  defeat  the  case  made  by  the  petition,  it  was  only  necessary  for 
Grant  to  show  either  non«delivery  to  him  of.  the  mills,  or  that  they 
were  taken  away,  and  that  is  fully  shown  in  the  case;  yet  the  jury 
find  what  Pendery  now  pretends  was  an  executory  contract,  not  per- 
formed, because  of  the  declination  of  Grant  to  accept  the  mills, — a  mat- 
ter not  in  issue;  and,  further,  that  the  verdict  does  not  show 
*288  either  a  consent  on  *the  part  of  Cooper  that  Grant  should  pay 
Pendery  for  the  mills*  or  that  Grant  for  a  consideration  promised 
to  pay  him  therefor;  that  it  was  necessary  that  the  jury  should  have 
found  snch  consent,  and  have  stated  that  Grant,  for  a  consideration 
named  in  the  verdict,  as  such,  promised  Pendery  to  pay  him,  etc.  1 
Chit.  PL  293,  297.  The  verdict,  if  it  showed  any  liability  as  against 
Grant  whatever,  only  shows  him  prima  facie  liable  to  Cooper.  To 
make  him  liable  to  Pendery  the  verdict  should  have  shown  that  Cooper 
consented  that  Grant  should  pay  Pendery  for  the  mills,  and  that  in 
consideration  thereof  Grant  promised  so  to  do.  For  the  want  of  such 
showing.  Grant  was  entitled  to  a  judgment  on  his  motion.  The  pe- 
tition and  verdict  both  show  that  if  Grant  made  any  promise  it  was 
to  pay  a  part  of  the  debt  of  another  person.     St.  Frauds,  §  6. 

The  court  erred  in  striking  out  the  part  of  the  deposition  read  by 
Grant.  The  evidence  stricken  out  was  material  and  competent,  and 
Grant  was  no  more  required  to  read  the  cross-examination  contained 
in  that  deposition  than  he  would  have  been  to  have  cross-examined 
the  witness  for  the  benefit  of  Pendery,  if  the  witness  had  been  per- 
Bonally  present  at  the  trial. 

The  court  erred  in  refusing  to  give  the  seventeenth  instruction. 
Oral  evidence,  without  a  notice  to  produce,  was  not  competent  to 
prove  such  a  lost  paper.  A  pretended  copy  retained,  does  not  show 
what  the  original  was.  It  is  not  the  case  of  original  duplicates  of 
contracts,  signed  by  the  parties  to  the  original,  or  of  a  notice,  as  the 
paper  was  not  a  mere  notice.  The  court  should  have  given  the 
seventh,  eighth,  and  tenth  instructions.  It  was  not  for  either  Cooper 
or  Pendery  to  change  the  place  of  delivery,  or  to  recover  as  for  mills 
delivered  under  a  contract,  without  a  delivery,  as  thereby  required ; 
«  and  we  think  Grant  had  a  right  to  have  the  jury,  in  substance,  told 
that  neither  Cooper  nor  Pendery  could  himself  change  the  place  of 

delivery. 
*289  V.  W.  English  and  L,  Af .  Goddard^  for  defendant  in  error. 
The  filing  of  reply  or  answer  is  a  matter  in  the  discretion  of 
the  eourt,  (Code,  §  106;)  for  the  law  gives  the  court  authority  to  ex- 
tend the  time  for  filing  either.  The  error  claimed,  that  the  contract 
Bet  out  in  the  petition  and  proved  in  evidence  is  within  the  statute  of 
frauds,  is  so  untenable  that  it  is  needless  to  hunt  authorities  to  re- 
fute it.  Under  our  statutes  the  real  party  in  interest  is  authorized 
to  institate,  suit,  and  it  is  a  new  idea  that  an  arrangement  such  as  is 
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exhibited  in  the  petition  in  this  case,  and  shown  by  the  testimony 
and  special  verdict,  can  be  termed  an  agreement  to  pay  the  debts  of 
another.     Lawrence  v.  Fox,  20  N.  Y.  268. 

The  consent  of  Cooper  to  the  payment  by  Grant  to  Pendery  for 
the  mills  is  explicitly  shown  by  the  verdict.  The  sixth  finding  estab* 
lishes  a  tender  of  part  and  refusal  to  accept,  and  offer  to  deliver  the 
remainder,  and  refusal  to  accept.  This  makes  the  tender  complete. 
Loomis  V.  Tillinghast,  8  Johns.  Gas.  477;  Sheldon  v.  Skinner,  4 
Wend.  525. 

The  court  rightly  excluded  the  deposition  offered  by  plaintiff  in  error, 
because  he  refused  to  read  the  whole  of  said  deposition.  A  party 
offering  a  deposition  offers  it  all ;  and  if  he  refuses  to  read  it  all,  he 
should  be  allowed  to  read  none  of  it.  The  cross«examinati(m  is  as 
much  a  part  of  the  deposition  as  the. direct  examination. 

The  instructions  refused  contain  abstract  propositions  of  law  not 
applicable  to  the  case,  and  for  these  reasons  were  properly  refused. 
The  seventeenth  instruction  refused,  is  in  regard  to  a  copy  of  notice 
which  was  in  evidence.  Two  were  made  out,  one  given  to  Grant,  the 
other  retained.  Grant  testified  that  he  could  not  find  his  copy,  and 
Pendery  produced  his.  It  was  a  notice,  and  an  original.  Even  as 
a  copy,  under  the  evidence,  it  was  clearly  admissible,  the  original 
being  lost. 

Yalentimb,  J.  The  petition  in  the  court  below  alleged,  in  sub- 
*240     stance,  that  one  W.  A.  Cooper  owed  the  plaintiff  below,  *John 

L.  Pendery,  on  a  promissory  note,  the  sum  of  $1,14:0.40;  that 
said  Cooper  sold  and  agreed  to  deliver  to  the  defendant  below,  M.  8. 
Grant,  fifty  fanning-mills,  for  which  Grant  was  to  pay  said  plaintiff 
the  sum  of  $750,  of  which  $400  was  to  be  paid  in  farming  imple- 
ments, and  the  other  $350  in  cash ;  that  the  plaintiff  then  gave  to 
Cooper  a  credit  of  $750  on  said  note;  that  said  inills  were  tendered 
and  delivered  to  said  defendant,  and  still  remain  subject  to  his  con- 
trol; that  the  defendant  has  failed  and  refuses  to  pay  said  $750,  or 
any  part  thereof,  either  in  farming  implements  or  in  cash,  and  plain- 
tiff demanded  judgment  for  that  amount.  The  defendant  filed  answer 
to  said  petition,  which  is  in  substance — Fir«t, a  general  denial;  second, 
the  plaintiff  and  Cooper  "retook,  carried  away,  and  themselves  dis- 
posed of  all  said  mills ;"  third,  the  defendant  '"never  promised,  in  writ' 
ing^"  to  pay  the  plaintiff  anything.  Afterwards  the  case  was  called 
for  trial ;  a  jury  was  impaneled  and  sworn ;  and  the  plaintiff  then, 
and  for  the  first  time,  asked  leave  of  the  court  to  file  a  reply  to  the 
defendant's  answer.  The  court  granted  such  leave.  The  reply,  which 
was  a  general  denial,  was  filed.  The  trial  then  proceeded,  the  jniy 
not  being  resworn.  And  all  this  was  done  over  the  objections  and 
exceptions  of  the  defendant.  When  said  reply  was  filed,  the  ''defend- 
ant  moved  the  court  to  postpone  the  trial  of  said  action,  because,  he 
said,  he  was  not  ready  to  proceed  then  to  the  trial  erf  "the  issues  made 
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by  said  reply;  but  said  oonrt  then  ovemiled  said  motion,  to  which 
ruling  and  decision  of  said  oonrt  said  defendant  excepted.  And  then 
said  defendant  moved  said  court  to  continue  said  action  to  the  next 
term  of  said  oonrt  becanse  of  said  filing  of  such  reply,  but  said  court 
then  overruled  said  motion,  to  which  ruling  and  decision  of  said^ourt 
said  defendent  then  excepted."  No  reason  was  given  for  objecting  to 
the  filing  of  said  reply,  and  no  other  or  different  reason  than  those 
above  mentioned  was  given  for  asking  for  a  postponement  of  the  trial, 
or  for  asking  for  a  continuance.    And  the  motions  made  for  such  post- 

ponement  and  continuance  were  not  supported  by  any  oath  or 
*241     afSdavit.   *It  will  be  noticed  that  the  reply  could  apply  to  the 

second  defense  stated  in  defendant's  answer  only,  as  the  other 
iwo  defenses  did  not  need  a  reply.  During  the  trial  there  were  sev- 
eral exceptions  taken  by  the  defendant  to  certain  rulings  of  the  court 
with  regard  to  the  introduction  of  evidence,  and  with  regard  to  giving 
er  refusing  instructions  to  the  jury.  The  jury  found  a  special  verdict, 
which,  as  we  think,  is  a  substantial  finding  upon  all  the  issues  in  the 
^ase  in  favor  of  the  plaintiff  and  against  the  defendant,  and  the  jury 
assessed  the  plaintiff's  damages  at  $700.  Motions  were  made  by  the 
defendant  for  a  new  trial,  and  for  judgment  in  his  favor  upon  the 
verdict,  both  of  which  motions  the  court  overruled,  and  then  rendered 
judgment  in  favor  of  the  plaintiff,  and  against  the  defendant,  for  $700 
and  costs.  And  to  reverse  this  judgment  the  defendant  now  prose- 
cutes  this  petition  in  error. 

Probably  the  most  difScuU  question  in  the  easels  whether  the  court 
below  abused  its  discretion  by  allowing  said  reply  to  be  filed  as  it 
did,  and  then  immediately  proceeding  with  the  trial  of  the  cause. 
The  plaintiff  was  apparently  guilty  of  gross  laches  in  not  filing  his 
reply  sooner.  He  had  then  been  for  more  than  four  months  in  default 
for  want  of  a  reply;  and  he  did  not  even  then  ask  to  file  his  reply 
until  after  the  jury  had  been  impaneled  and  sworn  to  try  the  cause. 
And  the  court  then  allowed  him  to  file  the  reply  without  the  slightest 
showing  of  diligence,  without  the  slightest  showing  that  his  reply 
was  true,  or  that  the  defense  which  the  reply  put  in  issue  was  not 
true,  and  without  the  slightest  terms  of  any  kind  whatever  being  im« 
posed  upon  him.  Some  terms  ought  evidently  to  have  been  imposed 
upon  him  as  a  condition  upon  which  he  might  file  the  reply, — a  ver- 
ification by  afSdavit  of  the  truth  of  the  reply,  a  postponement  of 
the  trial,  a  continuance  of  the  case,  or  a  payment  of  the  costs  of  the 
term,  or  some  portion  thereof.  But  still  we  cannot  say  that  the  court 
below  so  abused  its  discretion  thai  we  must  reverse  the  judgment  on 

that  account.  It  is  true,  the  defendant  said  (not  under  oath, 
*242    not  by  affidavit)  that  "he  was  not  ready  to  proceed  then  to  *the 

trial  of  the  issues  made  by  said  reply."  But  he  did  not  even 
intimate  that  he  ever  would  be  ready  to  try  such  issues.  He  did  not 
elaim  that  he  had  the  slightest  hope  of  ever  being  better  prepared  to 
try  sach  issnes  than  he  was  at  that  very  time.     Hence  it  does  not 
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seem  that  delay  would  have  been  of  any  benefit  to  him.  That  the 
court,  exercising  a  Bound  judicial  discretion,  had  aright  to  allow  said 
reply  to  be  filed,  and  to  proceed  immediately  with  the  trial,  we  sup- 
pose will  not  be  denied.  Civil  Code,  §  106 ;  Taylor  v.  Hosick,  13  £an. 
*518,  *526.  It  was  not  necessary  that  the  jury  should  be  resworn. 
They  had  already  been  "sworn  to  well  and  truly  try  the  matters  sub- 
mitted  to  them  in  the  case  in  hearing,  and  a  true  verdict  give  aeeord- 
ing  to  the  law  and  the  evidence,"  (Code,  §  274,)  and  that  was  suffi- 
cient. They  were  not  sworn  to  try  the  matters  that  had  already  been 
submitted  to  them,  but  to  try  the  matters  that  should  afterwards  be 
submitted  to  them.  And  the  matters  to  be  submitted  to  them  may 
be  changed  during  the  trial. 

It  seems  hardly  necessary  for  us  to  say  that  the  contract  between 
Grant,  Cooper,  and  Pendery  is  not  void  as  coming  within  the  stat- 
ute of  frauds.  Gen.  St.  505,  c.  48,  §  6.  Grant  did  not  merely  agree 
to  pay  the  debt  of  Cooper,  but  he  agreed  to  pay  Ai«  own  debt  to  Pen- 
dery. But  it  is  claimed  that  the  verdict  of  the  jury  does  not  show 
any  consent  on  the  part  of  Cooper  to  the  payment  by  Grant  to  Pen- 
dery. Now,  the  fifth  finding  of  the  jury  states,  among  other  things, 
that  ''the  said  defendant,  Grant,  agreed  with  said  Cooper  to  take  fifty 
of  said  mills,"  etc.,  "and  agreed  to  pay  the  proceeds,  amounting  to 
the  sum  of  $750,  to  the  plaintiff  Pendery,"  etc.  How  could  there  be  an 
agreement  between  Grant  and  Cooper  that  Grant  should  pay  Pendery 
$750  without  Cooper  consenting  to  it  ?  The  contract  was  in  fact  made 
between  Grant,  Cooper,  and  Pendery.  All  participated  in.it,  and  all 
agreed  to  it.  And  Pendery,  on  the  very  day  that  the  contract  was 
made,  gave  Cooper  the  credit  on  the  note.  Grant  not  only  agreed 
with  and  promised  Cooper  to  pay  Pendery,  but  he  also  agreed 
*24d  with  *and  promised  Pendery  himself  to  do  so.  The  arrange- 
ment was  mutual  and  reciprocal  between  the  three  parties. 
But  in  any  case  Pendery  has  obtained  all  of  Cooper's  interest  in  said 
$750.  He  is  the  real  party  in  interest  with  regard  thereto,  and  there- 
fore he  undoubtedly  has  the  right  to  sue  for  it.  (As  to  a  contract 
made  between  two  persons  for  the  benefit  of  a  third,  see  Anthony  v. 
Herman,  14  Ean.  '■'494.) 

It  is  claimed  that  the  tender  of  said  mills  was  not  sufficient.  A  por- 
tion of  them  were  duly  tendered,  and  Grant,  without  any  sufficient 
reason,  refused  to  accept  or  receive  them,  or  any  of  the  mills  sold  to 
him,  and  then  they  were  all  stored  in  a  safe  and  convenient  place  for 
the  benefit  of  Grant,  and  subject  to  his  order,  and  he  was  duly  noti- 
fied thereof.  This  was  sufficient.  The  refusal  of  Grant  to  accept  said 
mills  excused  the  formal  tender  and  delivery  of  those  not  formally 
tendered. 

The  defendant  offered  in  evidence  the  deposition  of  a  certain  wit- 
ness. The  plaintiff  objected.  The  court  overruled  the  objection. 
The  defendant  then  read  in  evidence  the  examination  in  chief  of  said 
witness^  and  refused  to  read  the  cross-examination.    The  plaintiff 
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then  moved  the  court  to  strike  out  that  portion  of  the  deposition  that 
had  been  read,,  unless  the  defendant  would  offer  and  read  in  evidence 
the  balance  of  the  deposition.  The  defendant  still  refusing  to  read 
the  balance  of  said  deposition,  the  court  struck  out  what  had  been 
read,  and  instructed  the  jury  not  to  consider  the  same.  We  see  no 
error  in  this. 

The  seventh,  eighth,  and  tenth  instructions  which  the  defendant 
asked  to  have  given  to  the  jury,  and  which  the  court  refused,  are  not 
applicable  to  the  facts  of  this  case.     Jaedicke  v.  Scrafford,  ante,  *120. 

The  seventeenth  instruction  which  the  defendant  asked  to  have  given 
to  the  jury,  and  which  the  court  refused,  was  properly  refused.  It 
was  with  regard  to  a  notice  served  by  Cooper  upon  Grant.  The  notice 
was  made  out  in  duplicate,  and  one  copy  was  served  on  Grant,  and 
the  other  was  retained  by  Pendery.  Pendery's  copy  was  intro- 
*244  *duced  in  evidence  upon  the  preliminary  (but  mistaken)  evi- 
dence that  it  was  the  copy  served  on  Grant.  Afterwards  it 
was  shown  that  Grant  was  served,  prior  to  a  former  trial  of  the  case, 
with  a  notice  to  produce  his  copy  on  that  trial.  And  it  was  also 
shown  that  Grant,  on  that  trial,  testified  that  he  could  not  find  his 
oopy  of  the  notice.  Grant  also  testified  on  the  present  and  last  trial 
of  this  case,  and  terstified  subsequently  to  the  introduction  of  Pendery's 
copy  of  said  notice  in  evidence,  and  he  did  not  say  a  word  about  it. 
The  instruction  asked  was,  in  substance,  that  the  jury  should  not 
consider  said  Pendery's  copy  of  the  notice  at  all,  even  if  they  should 
consider  it  a  true  copy  of  the  notice  served  on  Grant.  We  think  the 
instruction  was  properly  refused.  Besides,  the  notice  had  but  very 
little  materiality  in  the  case,  and  the  jury  would  probably  and  right- 
fully have  found  just  as  they  did  if  the  notice  had  been  stricken  out 
of  the  evidence. 

The  judgment  of  the  court  below  is  affirmed. 

EiHoiCAN,  C.  J.,  concurring.    Bbbwbb,  J.|  not  sitting  in  the  case. 
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FoBT  SooTT  Coal  &  Min*  Go.  v.  John  Swunbt. 

July  Term,  1875. 

1.  Pleading:  Answer  cannot  Vary  Terms  of  Written  Agreement.    AI- 

legations  in  an  answer,  so  far  as  they  attempt  to  vary  or  contradict  the 
terms  or  import  of  an  admitted  written  contract  between  the  parties,  set 
forth  in  the  petition,  are  mere  nullities;  and  it  is  not  error  for  the  court 
to  exclude  evidence,  offered  by  the  defendant,  in  suppoit  of  them. 

2.  Trial:  Instructions  tc  Find  for  Plaintiff.    Where  neither  the  answer, 

nor  the  evidence  offered  by  the  defendant,  nor  both  together,  make  out 
a  sufficient  defense  to  the  plaintiff's  cause  of  action,  it  is  not  error  for 
the  court  to  instruct  the  jury  to  find  for  the  plaintiff. 

*246     *Error  from  Bourbon  district  court. 
The  case  is  stated  in  the  opinion. 
McComas  d  McKeighan,  for  plaintiff  in  error. 
Harris  <t  Spencer,  for  defendant  in  error. 

Valentine,  J.     On  December  12, 1872,  the  Fort  Scott  Goal  &  Min* 
ing  Company  entered  into  a  written  contract  with  John  Sweeney,, 
whereby  Sweeney  leased  unto  said  company,  their  successors  and 
assigns,  ''for  the  full  term  of  two  years,  (with  the  privilege  of  contin- 
uing said  lease  at  its  expiration,)  the  sole  and  exclusive  right  and 
privilege  of  boring,  digging,  and  otherwise  prospecting  for  coal,  pe* 
troleum,  lead,  or  other  valuable  substance  on  the  following  described 
tract  of  land,  to-wit,  the  S.  E.  ^  sec.  34,  T.  26,  B.  25,  in  Boorbon 
county,  and  of  taking  out  and  of  working  the  same,  together  with  the 
right  of  way  and  surface  use  of  such  land  as  may  be  necessary  for 
the  economical  and  efficient  working  of  the  same.*'    The  only  consid- 
eration moving  from  the  mining  company  to  Sweeney  for  this  lease, 
as  the  same  is  expressed  in  the  written  contract,  is  a$  follows :    One 
dollar  paid  down,  one  cent  royalty  on  each  bushel  of  coal  taken  from 
the  leased  premises,  except  that  *'all  coal  from  the  shafts,  entries, 
turn-outs,  air-courses,  and  coal  used  at  the  works,  is  to  be  free  from 
rental  or  royalty."    **The  Fort  Scott  Coal  &  Mining  Company  also 
agree  to  pay  to  said  John  Sweeney  royalty  to  the  amount  of  $500  on 
or  before  the  first  day  of  May,  1873;  said  money  to  be  considered  as 
royalty  in  advance  if  said  company  have  not  at  that  time  taken  out 
50,000  bushels  of  coal."     Said  $600  was  not  paid  when  it  be- 
*246    came  due,  and  on  May  8,  1873,  Sweeney  com*menced  this 
action  against  said  company  to  recover  the  same.     The  de- 
fendant answered,  alleging  as  a  defense  to  the  plaintiff's  cause  of  ac- 
tion "that  the  consideration  moving  the  defendant  to  take  and  enter 
into  said  lease  and  agreement  was  that  the  defendant  might  have 
the  right  to  go  upon  the  land  therein  described,  and  dig  and  remove 
therefrom  good,  merchantable,  and  marketable  coal,  which  it  was  be- 
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lieved  and  understood  at  said  time  by  the  plaintiff  and  defendant  was 
to  be  found  therein.  Defendant  says  that  there  was  not,  nor  is  there, 
any  good,  marketable^  or  merchantable  ooal  npon  or  in  said  prem- 
ises ;  nor  was  there,  nor  is  there,  any  ooal  upon  or  in  said  premises, 
as  was  supposed  at  the  time  of  making  said  lease  and  agreement ; 
and  that  Sweeney  agreed  and  promised,  at  the  time  of  making  the 
lease,  that  the  ooal  to  be  found  and  taken  from  the  leased  premises 
was  good  and  merchantable  coal."  The  case  was  tried  before  the 
court  and  a  jury.  The  defendant  offered  to  introduce  evidence  show-* 
ing  that  the  coal  taken  from  said  premises  was  not  good,  merchant- 
able, marketable  ooal,  and  that  the  defendant  did  not  know,  at  the 
time  when  the  defendant  entered  into  said  written  contract,  that  said 
coal  was  not  good  merchantable  coal.  The  court  excluded  the  evi- 
dence, and  afterwards  instructed  the  jury  to  find  for  the  plaintiff, 
which  the  jury  did;  and  judgment  was  rendered  for  the  plaintiff  and 
against  the  defendant  for  said  $500,  and  interest  and  costs.  The 
defendant  now,  as  plaintiff  in  error,  seeks  to  reverse  that  judgment. 
There  is  no  claim  that  there  was  no  coal  on  or  in  said  land.  It 
wonld  seem  from  the  evidence  offered  and  introduced  that  there  was 
plenty  of  it.  There  may  have  been  millions  pf  bushels.  Indeed, 
from  anything  appearing  in  the  record,  the  defendant  may  have  taken 
from  said  land  hundreds  of  thousands  of  bushels  of  coal  before  this 
suit  was  commenced.  Neither  is  there  anything  in  the  record  show- 
ing how  much  *' petroleum,  lead,  or  other  valuable  substance"  said 
land  contained.     The  only  claim  of  the  defendant,  as  a  defense,  is 

that  the  coal  found  in  said  land  is  not  '*good,  marketable, 
*247    merchantable  coal."     Now,  ^suppose  it  is  not,  may  not  the 

plaintiff  still  recover?  The  plaintiff  did  not  agree  or  promise 
that  it  should  be  good,  marketable,  merchantable  coal.  He  did  not 
make  any  warranty  of  any  kind  whatever;  and  no  fraud  is  imputed. 
Besides,  there  is  no  failure  of  consideration,  as  is  claimed  by  the  de* 
fendant.  The  lease  of  the  land,  with  all  its  incidents,  in  the  aggre* 
gate,  was  the  eoneideration  for  the  defendant's  promises;  and  this 
consideration  seems  to  be  entire,  and  not  divisible.  At  least,  this 
would  seem  to  be  so  where  both  the  cause  of  action  and  the  defense 
are  purely  of  a  legal  chadracter,  as  contradistinguished  from  an  equi- 
table character.  With  the  lease,  the  defendant  gets  more  than  the 
mere  right  to  take  good,  merchantable  coal  from  the  plaintiff's  prem- 
ises. The  defendant  actually  gets  "the  sole  and  exclusive  right  and 
privilege  of  boring,  digging,  and  otherwise  prospecting  for  coal,  pe- 
troleum, lead,  or  other  valuable  substance  on"  said  premises,  with 
the  right  ''of  taking  out  and  of  working  the  same," — that  is,  of  taking 
out  and  working  the  coal,  petroleum,  lead,  etc.,  whether  the  same 
be  marketable  or  not, — "together  with  the  right  of  way  and  surface 
use  of  such  land  as  may  be  necessary  for  the  economical  and  efiB- 
cient  working  of  the  same,"  and  the  free  use  of  much  of  the  coal 
taken  out ;  and  all  this  the  defendant  gets  for  at  least  two  years,  and 

V.  15k— 18 
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longer  if  the  defendant  ohooses.  Nqw,  if  the  plaintiff  is  to  get  par 
only  for  the  good,  merchantable  eoal  taken  from  hie  premises,  where 
will  he  get  pay  for  the  exolusive  right  of  boring,  digging,  and  pro8> 
pecting  on  his  land  for  two  or  more  years  for  coal,  petroleum,  lead, 
etc.,  and  for  the  eoal  not  merchantable,  and  for  the  petroleum,  lead, 
etc.,  taken  from  the  land?  And  where  will  he  get  pay  for  the  right 
of  way  and  surface  use  of  his  land,  etc.  ?  It  is  evident  from  the  con- 
tract that  it  was  the.  intention  of  the  parties  that  this  $500  should 
4>e  paid  by  the  defendant  to  the  plaintiff,  whatever  might  be  the  re- 
sult of  the  boring  and  digging  for  coal,  petroleum,  lead,  etc.  Both 
the  terms  of  the  contract  and  the  reason  of  the  transaction  show 
this  to  be  true.  It  will  be  noticed  that  the  defendant  does 
*248  not  ask  to  have  the  contract  ^canceled.  The  defendant  does 
not  choose  to  relinquish  any  right  which  it  has  obtained  by 
virtue  of  the  contract.  It  still  clings  to  the  right  to  bore  and  dig  on 
the  plaintiff's  land  for  the  full  two  years,  or  longer.  Indeed,  the  de- 
fendant does  not  wish  to  dispense  with  any  portion  of  the  contract, 
except  that  portion  which  imposes  duties  and  obligations  upon  it- 
self, and  confers  benefits  on  the  plaintiff.  But  a  contract  cannot  be 
considered  good  as  to  one  party,  and  bad  as  to  the  other ;  and  as  the 
defendant  does  not  even  ask  to  have  the  contract  canceled  or  re- 
scinded, it  must  be  enforced  as  to  both  parties,  and  there  can  be  no 
i^uestion  that  by  its  terms  the  plaintiff  is  entitled  to  recover. 

So  far  as  the  answer  of  the  defendant  attempts  to  vary  or  modify 
the  terms  of  the  written  contract,  or  to  allege  that  the  contract  was 
different  from  what  the  written  contract  itself  shows  it  to  be,  the  an- 
swer itself  is  a  nullity.  And  this  is  about  all  the  answer  contains. 
The  answer  in  fact  states  no  defense,  and  the  evidence  offered  and 
introduced  by  the  defendant  was  even  more  defective  than  the  an- 
swer. The  purport  of  both  was  to  vary  and  contradict  the  terms  and 
import  of  the  written  contract  entered  into  between  the  parties.  Tak- 
ing both  together,  and  they  did  not  make  out  any  sufficient  defense 
to  the  plaintiff's  action.  The  court,  therefore,  did  not  err  in  exdnd- 
ing  said  evidence,  and  in  instructing  the  jury  to  find  for  the  plain- 
tiff. 

The  judgment  of  the  court  below  is  affirmed. 

(All  the  justices  concurring.) 
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^249  *JosL  Brbwstsb  v«  Cathabinb  C.  Madden.^ 

Julj  Term,  1875. 

1.  Pre-emption;  Mortgage,  Void.    A  mortgage  given  by  a  pre-emptor 

upK>n  the  land  pre-empted,  before  the  entry,  is  void,  as  forbidden  by  the 
thirteenth  section  of  the  act  of  congress  of  September  4»  1841. 

2.  Bstoppel:  Absence  of  ITrand,  Etc.    Where  ^ere  is  no  fraud,  misrep- 

r«9entation,  or  concealment,  neither  the  mortgagor  nor  his  heirs  are 
estopped  from  setting  up  the  invalidity  of  the  mortgage  in  an  action  of 
foreclosure  brought  by  the  mortgagee. 

Error  from  Cherokee  district  court. 

ForeeloBore,  brought  by  Brewster  against  the  heirs  of  Leonard  C. 
Madden,  deceased.  The  mortgage  was  given  by  said  Leonard  G.  and 
Catharine  C,  his  wife,  February  17,  1871,  and  was  upon  four  lots  in 
the  city  of  Baxter  Springs,  and  eighty  acres  of  land  then  held  by  said 
Madden  under  the  pre-emption  act.  The  district  court,  at  the  June 
term,  1873,  held  said  mortgage  invalid  as  to  the  eighty  acres,  and 
gave  judgment  accordingly. 

J.  B.  Hallowell,  fot  plaintiff. 

Judgment  for  the  amount  of  said  note  was  rendered  by  the  court, 
and  the  mortgage  foreclosed  as  to  said  lots,  but  the  court  held  the 
mortgage  to  be  void  as  to  the  said  land.  The  execution  of  said  mort- 
gage by  Madden  and  his  wife  (one  of  the  defendants)  being  admitted, 
the  only  questions  are,  is  the  mortgage  void  as  to  said  eighty  acres  of 
land?  and,  can  the  defendants  in  this  action  raise  that  question? 
The  land  was  settled  upon  by  Madden,  April  1,  1866,  who  filed  his 
declaratory  statement  on  the  thirteenth  of  October,  1869.  The  entry 
was  completed  by  the  said  Catharine,  as  administratrix,  for  the  bene- 
fit of  the  heirs  of  deceased.  A  mortgage  under  the  laws  of 
*250  Kansas  is  not  such  a  ** transfer,"  "assignment,"  *"grant,"  or 
"conveyance"  as  is  contemplated  or  specially  mentioned  in  the 
pre-emption  law.  Sections  12, 13,  Pre-emption  Act  1841 ;  section  1,  c. 
68,  Gen.  St. ;  Chick  v.  WiUetts,  2  Kan.  •SOI ;  Watterson  v.  Kirkwood, 
8  Kan.  *465 ;  McKean  v.  Crawford,  6  Kan.  *112.  •  The  defendants  are 
not  in  a  condition  to  raise  the  question  of  the  validity  of  said  mort- 
gage. Bigelow,  Estop.  369,  o.  8 ;  Shotwell  v.  Harrison,  22  Mich. 
410;  Maduska  v.  Thomas,  6  Kan.  ♦ISS. 

^  Parol  contract  relating  to  lands — frauds  upon  the  government,  see  Brake  v. 
BaUou,  10  Kan.  401;  sale  of  Improvements  and  possession  on  government  land, 
Bell  V.  Parks,  18  Kan.  152;  sale  of  claim  on  Osage  ceded  lands,  invalid.  Jarvis  v. 
Campbell,  28  Kan.  370;  where  a  party  occupying  lands  of  the  United  States,  with 
a  view  to  acquiring  title  thereto  under  the  provisions  of  the  homestead  laws,  be- 
fore the  expiration  of  five  years  from  the  date  of  his  entry  and  the  ripening  of 
his  homestead  right,  sells  an  undivided  interest  therein,  receives  full  pavment, 
and  executes  a  contract  to  convey  such  interest  by  warranty  deed  after  the  per- 
fecting of  his  title,  held,  that  a  court  of  equity  will  not  lend  its  aid  to  compel  the 
specific  performance  of  the  contract.  Mellison  v.  Allen.  dO  Kan.  882;  S.  0.  2  Pac. 
Rep.  W. 
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Ritter  d  Anderson,  for  defendants. 

Bbbweb,  J.    Is  a  mortgage  given  by  a  pre-emptor,  prior  to  the  sd- 
try  of  the  lands,  void  ?  and,  if  so,  are  his  heirs  estopped  from  setting 
up  its  invalidity  in  an  action  to  foreclose  the  mortgage  ?    These  are 
the  only  questions  presented  in  this  case.     The  mortgage  was  on  the 
lands  entered,  and  on  four  town  lots.    It  was  given  long  before  the 
entry,  and  to  secure  simply  the  purchase  price  of  the  four  lots.     Inter- 
mediate the  mortgage  and  the  entry,  the  mortgagor  died,  and  the  en- 
try was  made  by  the  widow,  in  the  name  and  for  the  benefit  of  the 
minor  heirs.     Section  13  of  the  act  of  congress  of  September  4, 1841, 
(U.  S.  St.  at  Large,  456,)  provides  that,  before  an  entry  shall  be  al- 
lowed, the  claimant  shall  make  oath  that  *'he  has  not  directly  or  in- 
directly made  any  agreement  or  contract,  in  any  way  or  manner,  with 
any  person  or  persons  whatsoever,  by  which  the  title  which  he  might 
acquire  from  the  government  of  the  United  States  should  inure  in 
whole  or  in  part  to  the  benefit  of  any  person  except  himself;**  and  it 
also  provides  that  "any  grant  or  conveyance  which  he  may  have 
made,  except  in  the  hands  of  honafide  purchasers  for  a  valuable  con- 
sideration, shall  be  null  and  void.*'     The  question  is  not  free  from  dif- 
ficulty.    On  the  one  hand  it  may  be  said  that,  as  viewed  in  this  state, 
a  mortgage  is  neither  a  grant  nor  a  conveyance,  and  therefore  not 
within  the  letter  of  the  statute ;  that  a  statute  like  this  ought  not  to 
be  extended  by  any  construction  beyond  its  plain  letter,  nor  held  to 
invalidate  transactions  not  specifically  and  directly  forbidden ; 
*251     that  often  a  pre-emptor  needs  assistance  to  com*plete  his  pay- 
ment, which  assistance  he  can  only  obtain  by  giving  the  land 
itself  as  the  security,  and  that  to  deny  him  the  use  of  the  land  for  this 
purpose  is  against  the  spirit  of  the  law.     Watterson  v.  Eirkwood,  8 
Kan.  *465.     On  the  other  hand,  it  may  be  urged  that  the  terms 
''grant**  and  "conveyance**  are  broad  enough  to  include  a  mortgage, 
as  much  so  as  the  term  "alienation,**  in  the  constitutional  and  stat- 
utory homestead  sections ;  and  that  it  is  so  used  in  this  section  is  evi- 
dent from  the  terms  of  the  affidavit  required;  that  a  mortgage  is  cer- 
tainly an  "agreement  or  contract"  by  which  the  title  "would  inure  in 
part  to  the  benefit**  of  the  mortgagee,  and  that  as  the  pre-emptor 
must  swear  that  he  has  made  no  such  agreement,  so  the  agreement, 
when  made,  must  be  held  null  and  void.     McGue  v.  Smith,  9  Minn. 
252,  (Gil.  237;)  Warren  v.  Van  Brunt,  19  Wall.  646.     We  are  inclined 
to  favor  the  latter  construction,  and  to  hold  that  congress  intended 
by  this  section  that,  when  the  title  passed  by  the  entry  to  the  pre- 
emptor,  it  should  pass   perfect  and  unincumbered.     This  act  was 
passed  in  1841.     Mortgages,  always  in  form  conveyances,  were  then 
regarded  by  the  profession  generally  more  as  conveyances,  and  sab- 
ject  to  the  laws  and  conditions  of  conveyances,  than  at  present,  per- 
baps  anywhere,  and  certainly  in  Kansas ;  and  in  the  light  of  the  gen- 
eral understanding,  then,  must  this  section  be  considered.    It  seems 
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more  reasoB&ble  that  by  these  terms,  "grant  and  conveyance/  was  in- 
tended all  forms  of  oonveyanoe,  whether  absolute,  as  a  warranty  deed, 
or  upon  condition,  as  a  trust  deed  or  mortgage.  We  see  no  ground  for 
the  application  of  estoppel.  The  mortgagee  was  not  ignorant  of  the 
facts.  No  fraud,  misrepresentation,  or  concealment  is  shown.  The 
mortgagee  sold  four  lots,  i^nd,  as  additional  seourity,  took  the  land. 

The  judgment  will  be  afSrmed. 

(All  the  justices  concurring.) 


*252  *JosiBPH  P.  Babbitt  v.  John  P.  Johnson. 

July  Term,  1875. 

1.  Acknowledgments:  In  1869,  before  Deputy-Clerk.    In  June,  1859, 

the  deputy-clerk  of  a  probate  court  in  the  territory  of  Kansas  was  au- 
thorized to  take  acknowledgments  of  deeds. 

2.  Conveyanoes:  Delivery:  Presumption.    A  deed  takes  effect  from  the 

time  of  its  delivery;  and  this,  in  the  absence  of  any  evidence  to  the  con- 
trary, is  presumed  to  have  been  on  the  day  of  its  date.^ 

d.  :  Time  of  Acknowledgment.  It  is  no  objection  to  the  admissi- 
bility of  a  deed  delivered  before  the  commencement  of  the  action  that  it 
had  been  acknowledged  subsequent  thereto. 

4.  Tax  Deed,  Void.    A  tax  deed  which  recites  a  sale  to  the  county  as  a 

competitive  bidder  is  void  upon  its  face. 

5.  :  Action  on:  Tender  of  Taxes.    Since  the  repeal  of  section  90 

of  the  tax  law  of  1866,  it  is  no  defense  to  an  action  against  one  in  pos- 
session under  a  tax  deed  void  upon  its  face  that  no  tender  had  been  made 
prior  thereto  of  the  taxes,  costs,  etc.^ 

m 

Error  from  Brown  district  court. 

The  case  is  stated  in  the  opinion. 

W,  D.  Webb,  for  plaintiff  in  error. 

Babbitt,  defendant  below,  claimed  title  to  the  land  under  a  tax 
deed  executed  and  recorded  in  June,  1864,  and  claimed  that  the 
plaintiff's  right  of  action  was  barred  by  the  statute.  We  claim  that 
this  action  cannot  be  maintained,  as  no  tender  of  the  amount  of  the 
taxes,  costs,  etc.,  was  made  to  Babbitt,  as  provided  by  section  11  of 
the  tax  law  of  March  6,  1862,  and  section  90  of  the  tax  law  of  1866. 
Wakeiey  V.  Nicholas,  16  Wis.  688;  Smith  v.  Smith,  19  Wis.  615,  620; 
Sapp  Y.  Morrill,  8  £an.  *686,  *686.     The  court  erred  in  admitting  the 

^Bnt  this  presnmption  may  be  rebutted  by  testimony.  Cain  y.  Robinson,  90 
^an.460. 

'Holder  of  tax  deed  is  not  entitled  to  a  eeneral  execution  to  collect  his  taxes. 
Jeffries  y.  dark,  28  Kan.  448.  See,  also,  Millbank  y.  Oitentag,  ^  Kan.  475,  Lar- 
kin  Y.  WiUon,  28  Kan.  516. 
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deed  from  Hall  to  Stewart,  d^ted  Jane  18,  1859,  beoause  the  same 
was  DQt  acknowledged  before  any  official  authorized  to  take  acknowl- 
t  edgmentB.  The  court  also  erred  in  admitting  in  evidence  the 
*258  deed  from  *Stewart  to  Brown,  because  the  same  was  not  ac- 
knowledged before  any  official  authorized  to  take  such  acknowl- 
edgments^ and  because  the  same  was  insuf&cient  as  an  acknowledge- 
ment.  The  court  erred  in  admitting  in  evidence  the  deed  from  Brown 
to  Johnson,  the  plaintiff.  This  deed,  executed  in  Alabama,  and  ac- 
knowledged there,  was  improperly  admitted.  The  acknowledgment 
was  made  after  the  suit  was  commenced.  Porter  v.  Wells,  6  Kan. 
*448.  The  tax  deed  offered  in  evidence  by  Babbitt  was  not  void  on 
its  face,  but  was  a  valid  deed,  and  conveyed  to  the  defendant  the  ab- 
solute title  to  the  land  in  suit,  and  the  statute  had  barred  this  action 
before  suit  was  commenced.  Gomp.  Laws  1862,  c.  197,  §  57;  Id.  c. 
98,  §  11;  Bowman  v,  Cockrill,  6  Kan.  *311. 

C.  W.  Johnson^  for  defendant  in  error. 

No  tender  of  taxes,  etc.,  was  necessary.  Sapp  v.  Morrill,  8  Kan. 
*685.  There  was  no  error  in  admitting  the  deed  from  Hall  to  Stew- 
art. By  section  28,  c.  22,  Gen.  6t.  189,  the  record  of  this  deed  (and 
it  was  the  record  that  was  offered)  was  rendered  admissible  when  the 
original  was  shown  to  be  lost,  notwithstanding  any  defective  ac- 
knowledgment. Either  the  original  or  copy  was  admissible,  if  the 
original  had  been  recorded.  Section  14^  c.  80,  p.  240,  Laws  1859, 
will  show  that  this  acknowledgment  is  good,  if  the  probate  court  had 
a  seal  and  a  clerk;  and  sections  34,  38,  c.  13,  Laws  1858,  are  suffi- 
cient answer  to  that  proposition.  Again,  the  case  of  Porter  v.  Wells, 
cited  by  plaintiff  in  error,  says  a  deed  executed  after  suit  is  inadmis- 
sible. In  this  case  the  deed  was  executed  before  the  suit,  to-wit,  Sep- 
tember 6,  1869.  The  suit  was  not  commenced  till  1870.  Porter  v. 
Wells  does  not  decide  that  a  deed  acknowledged  after  suit  brought  may 
not  be  read  in  evidence.  See  Biggs  v.  Henneberry,  58  111.  135.  The 
tax  deed  was  void  on  its  face.  It  recites  a  sale  to  the  county  as  a 
competitive  bidder.     Norton  v.  Friend,  18  Kan.  *582. 

*254    *BaBWEB,  J.     This  was  an  action  of  ejectment.     Defendant 
in  error  (plaintiff  below)  relied  on  a  chain  of  title  from  govern- 
ment ;  plaintiff  in  error,  (defendant  below,)  upon  a  tax  deed.    Four 
questions  are  presented. 

It  is  objected  that  the  acknowledgment  to  a  deed  in  June,  1859, 
was  insufBcient,  because  taken  before  an  o£Scer  not  authorized  to  take 
acknowledgments.  The  officer  was  the  deputy  of  the  clerk  of  the  pro- 
bate court.  This  must  be  held  good.  An  acknowledgment  before  the 
clerk  of  a  court  having  a  seal  was  sufficient.  CSon^p.  Laws,  p.  355,  § 
14.  The  probate  court  was  such  a  court,  and  had  a  clerk.  Bee  Oen. 
Laws  1858,  p.  202,  §§  34-87;  Laws  1859,  p.  332,  §  2;  Laws  1859,  p. 
341,  §§  40-43.  Such  clerk  might  lawfully  appoint  a  deputy,  and  such 
deputy  could  lawfully  perform  any  ministerial  office,  unless  specially 
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enjoined  upon  the  olerk.  Laws  1859,  p.  841 ,  §  41 ;  Whitford  v.  Lynch, 
10  Kan.  *180. 

Again,  it  is  objected  that  an  acknowledgment  to  a  deed  W8i.8  taken 
after  the  suit  commenced.  The  deed  was  dated,  and  irregularly  ac- 
knowledged, before  the  commencement  of  the  action,  and  on  the  first 
trial  ruled  out  on  account  of  this  defect  in  the  acknowledgment.  In- 
termediate the  two  trials  it  had  been  correctly  acknowledged,  and  now 
the  objection  was  that  this  last  acknowledgment  was  subsequent  to 
the  commencement  of  the  action.  The  objection  is  not  good.  The 
acknowledgment  is  mere  matter  of  proof.  The  deed  is  valid  without 
it.  It  takes  effect  from  the  time  of  its  delivery;  and  this,  in  the  ab- 
sence of  any  showing  to  the  contrary,  is  presumed  to  have  been  on  the 
day  of  its  date.     Biggs  v.  Henneberry,  58  111.  135. 

Again,  it  is  insisted  that  the  tax  deed  was  good  upon  its  face.  The 
deed  recites  that  the  land  was  struck  off  to  the  county  as  a  competi- 
tive bidder,  and  is  similar  to  the  deeds  held  void  in  the  recent  cases 
of  Norton  v.  Friend,  13  Kan.  ♦532;  Magill  v.  Martin,  14  Kan.  ♦67. 
Finally,  it  is  insisted  that  this  action  could  not  be  main- 
♦255  ♦tained  because  no  tender  of  the  amount  of  taxes,  costs,  etc., 
had  been  made  to  Babbitt  as  provided  by  section  11  of  the  tax 
law  of  1862,  (Gomp.  Laws,  p.  880,)  and  section  90  of  the  tax  law  of 
1866.  These  sections  had  been  repealed  prior  to  the  commencement 
of  this  action,  and  in  lieu  thereof  was  enacted  section  117  of  the  tax 
law  of  1868,  (Gen.  St.  p.  1057,)  by  which,  before  the  holder  of  the 
tax  deed  is  ousted  of  possession,  the  successful  claimant  is  required  to 
pay  the  taxes,  etc.  This  order  was  made,  and  it  is  all  the  plaintiff 
in  error  was  entitled  to.     Sapp  v.  Morrill,  8  Kan.  ♦685|  ♦686. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 


Hbnby  Churohill  v.  W.  W.  Moobi. 
July  Term,  1875. 

Trespass;  Liability  of  Judgment  Creditor  and  Officer.  Where  a  con- 
stable, at  the  instance  of  the  Judgment  creditor,  bat  without  any  express 
contract  of  indemnity  therefor,  levied  an  execution  upon  certain  prop- 
erty believed  to  belong  to  the  judgment  debtor,  but  which  in  factdid  not 
belong  to  the  judgment  debtor*  but  belonged  to  a  third  person,  and  this 
third  person  immediately  replevied  the  property,  but  the  constable  gave 
a  redelivery  bond  and  retained  the  property,  and  afterwards  sold  the  same 
on  said  execution  to  the  judgment  creditor  for  the  amount  of  the  judg- 
ment and  costs,  and  judgment  was  afterwards  rendered  in  the  replevin 
action  in  fovor  of  said  third  person,  and  against  the  constable,  for  a  re- 
turn of  the  property,  or  the  value  thereof  in  case  a  return  could  not  be 
had,  and  for  costs,  Tield,  that  even  if  the  acts  of  the  judgment  creditor 
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were  such  that  an  implied  contract  of  indemnity  maybe  presamedfStilV 
so  long  as  tlie  claim  of  said  third  person  remains  unsatisfied,  the  con* 
stable  has  no  cause  of  action  against  said  Judgment  creditor,  and  thatia 
no  case  like  this  can  the  constable  recover  from  the  Judgment  creditor 
more  than  his  actual  loss  already  sustained.^ 

*256    *Error  from  Doniphan  district  court. 
The  case  is  stated  in  the  opinion. 
B.  A.  Seaver  and  D.  M.  Johnston,  for  plaintiff  in  error. 
Price  d  Webb,  for  defendant  in  error. 

Valentine,  J.  The  facts  of  this  case  are  briefly  as  follows:  Henry 
Churchill,  who  was  the  owner  of  a  certain  judgment  rendered  in  a 
justice's  court  in  favor  of  himself  and  against  Gordon  &  Jones,  caused 
an  execution  to  be  issued  thereon  and  placed  in  the  hands  of  W.  W. 
Moore,  a  constable,  for  service.  Moore,  by  virtue  of  said  execution, 
levied  upon  a  horse  believed  to  belong  to  Gordon,  but  in  fact  belong- 
ing to  Mrs.  Mauritzius.  Mrs.  Mauritzius  immediately  replevied  said 
horse.  Moore  then  gave  a  redelivery  bond,  retained  the  horse,  and 
afterwards  sold  him  on  execution  to  Churchill  for  the  amount  of 
Churchiirs  judgment,  and  costs.  Churchill  acknowledged  satisfac- 
tion of  the  execution,  and  the  execution  was  returned  satisfied.  All 
this  was  done  in  accordance  with  the  instructions  of  Churchill,  and 
of  Churchiirs  attorney.  Moore,  at  the  instance  of  Churchill,  de- 
fended said  replevin  action ;  Churchill  himself  employing  the  coun- 
sel, and  through  his  counsel  directing  the  management  of  the  action. 
Judgment  was  finally  rendered  in  the  replevin  action  in  favor  of  Mrs. 
Mauritzius,  and  against  Moore,  for  a  return  of  the  horse,  or,  in  case 
a  return  could  not  be  had,  for  $100,  the  value  of  the  horse,  and  for 
costs  taxed,  as  Moore  alleges,  at  $141.56.  Further  costs  to  the 
amount  of  $11,  as  Moore  alleges,  afterwards  accrued,  making  a  total, 
as  Moore  claims,  of  $252.55.  The  jury,  however,  in  this  case  ren- 
dered a  judgment  in  favor  of  Moore,  and  against  Churchill,  for 
$250.48,  which  sum  we  must  presume  was  the  correct  amount.    No 

portion  of  4he  judgment  in  favor  of  Mrs.  Mauritzius,  and  against 
*257     Moore,  *was  paid  or  satisfied  when  this  action  was  commenced. 

Indeed,  no  portion  of  said  judgment  was  paid  or  satisfied 
when  this  action  was  tried,  or  when  the  jury  returned  their  verdict 
into  court.  The  court  in  this  case  rendered  judgment  upon  the  verdict 
in  favor  of  Moore,  and  against  Churchill^  for  the  said  sum  of  $250.48. 
But  in  rendering  the  judgment  the  following  proceedings  (as  shown 
by  the  bill  of  exceptions)  were  had  and  done:  *" Whereupon  the  court 
suggested  that  the  execution  in  this  case  be  stayed  until  the  judgment 
in  the  case  of  Mauritzius  v.  Moore  was  [shall  be]  satisfied;  where- 
upon it  was  shown  that  said  judgment  had  been  paid  after  the  verdict 

1  As  to  the  liability  of  officers  to  suit,  generally,  see  note  to  MoElroy  v.  Bwtrt, 
M  N.  W.  Rep.  T71. 
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fn  this  ease  was  rendered ;  whereupon  the  oonri  rendered  judgment 
in  favor  of  plaintiff,  and  against  defendant,  npon  the  verdict,  and  that 
execution  be  issued." 

This  is  all  there  is  in  the  record  tending  to  show  that  Mrs.  Maurit- 
zius'  claim,  or  any  part  thereof,  has  ever  been  satisfied.  Churchill 
is  the  plaintiff  in  error  in  this  court,  and  seeks  to  reverse  the  judgment 
of  the  eonrt  below.  Now,  when  Moore  and  Churchill  took  said  horse 
from  Mrs.  Mauritzius,  they  were  both  trespassers,  and  Mrs.  Manrit- 
zius  could  have  sued  either  ^of  them,  and  recovered  the  value  of  the 
horse ;  and,  if  they  had  been  ordinary  trespassers,  the  one  against 
whom  she  recovered  would  have  had  no  action  against  the  other  for 
contribution.  But  in  cases  of  this  kind,  where  one  of  the  trespassers 
is  an  officer,  and  the  property  is  taken  under  legal  process  for  the 
benefit  of  the  other  trespasser,  who  is  not  an  officer,  the  officer  may 
have  an  action  against  the  other  for  his  loss  actually  sustained.  Mere 
liability,  however,  on  the  part  of  the  officer,  is  not  sufficient  to  enable 
him  to  maintain  the  action.  He  must  actually  have  lost  something, 
and  he  can  recover  only  to  the  extent  of  his  actual  loss.  Both  parties 
become  liable  to  the  party  injured  as  soon  as  they  commit  the  tres* 
pass,  and  that  liability  continues  as  against  both  until  the  party 
injured -is  entirely  satisfied  for  his  or  her  loss.  When  Moore  and 
Cbarchill  took  said  horse  from  Mrs.  Mauritzius,  (supposing  Churchill 
participated,)  both  became  liable  to  Mrs  Mauritzius,  and  both 
*258  continued  to  be  liable  to  her  until  her  claim  *was  fully  satis* 
fied,  notwithstanding  said  judgment  rendered  in  favor  of  Mrs. 
Mauritzius  against  Moore.  That  judgment  did  not  by  any  means 
release  Churchill  from  liability  to  Mrs.  Mauritzius.  Nothing  but  a 
satisfaction  of  her  claim  would  release  any  one  of  the  trespassers ; 
and,  if  her  claim  were  in  any  manner  released  as  against  any  one  of 
the  joint  trespassers,  it  would  release  all.  Moore  was  just  as  liable 
to  Mrs.  Mauritzius  on  the  day  that  he  took  the  horse  as  he  was  after 
the  judgment  was  rendered  against  him  in  her  favor,  and  Churchill 
was  no  less  liable  to  her  after  said  judgment  was  rendered  than  he  was 
on  the  day  be  participated  in  taking  said  horse.  And  yet  we  suppose 
no  one  will  claim  that  Moore  had  any  action  against  Churchill  on 
the  day  that  they  took  said  horse  from  Mrs.  Mauritzius.  After  said 
judgment  was  rendered  against  Moore,  it  was  the  right  and  duty  of 
Churchill  to  satisfy  the  same;  but,  if  he  did  not  satisfy  it,  then  Moore 
might  have  done  so  if  he  had  so  chosen,  and  after  doing  so  he  would 
then  have  an  action  against  Churchill  for  just  the  amount  he  nec- 
essarily paid  in  doing  so. 

The  theory  upon  which  a  sheriff  or  constable  may  recover  against 
a  co-trespasser,  in  a  case  like  the  one  at  bar,  is  not  upon  the  prin- 
ciple that  one  trespasser  may  have  an  action  for  contribution  against 
another  trespasser,  but  it  is  upon  the  principle  of  an  express  or  implied 
contract  that  the  party  for  whose  benefit  the  trespass  is  committed  will 
indemnify  the  officer  for  all  loss  that  the  officer  may  afterwards  aus« 
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tain  by  reason  of  the  trespass.  And,  when  the  .officer  snes  for  indem* 
nity,  his  action  is  in  the  natnre  of  an  action  on  contract,  and  not  in 
the  natare  of  an  action  for  a  tort.  Where  the  contract  is  not  express, 
there  most  be  sufficient  circumstances  from  which  a  contract  can  be 
implied.  The  parties  must,  then,  not  know  that  they  are  making  a 
contract  to  do  an  illegal  act,  but  they  must  suppose  that  the  facts  are 
such  that  their  acts  about  which  they  are  contracting  will  be  legal.  In 
tiie  present  case,  no  express  contract  was  proved,  though  the  eircam- 
stances  were  such  that  an  implied  contract  may  be  presumed.  But 
it  cannot  be  presumed  or  supposed  that  Churchill  would  agree 
*259  to  pay  *Moore  the  amount  of  their  liability  to  Mrs.  Manritsius, 
while  Churchill  himself  was  still  liable  to  Mrs.  Mauritzios,  and 
while  such  a  payment  to  Moore  would  not  extinguish  such  liability. 
The  finding  of  the  court  below,  while  rendering;  judgment  in  this  case, 
that  the  judgment  in  the  case  of  Manritzius  against  Moore  was  paid 
after  the  verdict  was  rendered  in  this  case,  is  a  nullity  for  various 
reasons.  There  was  no  such  question  ever  presented  to  the  court  in 
any  proper  manner  by  the  parties.  There  is  nothing  to  show  that 
ihe  question  was  ever  tried  upon  any  pleadings,  motion,  or  otherwise; 
and  it  is  not  shown  who  paid  said  judgment. 

The  judgment  of  the  court  below  is  reversed,  and  cause  remanded 
for  a  new  trial. 

(All  the  justices  concurring.) 


John  G.  Spbnoxb  v.  Joint  Sohool-Dist.  No.  6,  Etc. 

July  Term,  1875. 

1.  Injunction:  Parties:  Interest  of  Flaintiflf.     A  party  seeking  to  re- 
,  strain  an  a^eged  misuse  of  the  school-house  belonging  to  a  schooMistrict, 

'  who  alleges  that  be  is  a  tax-payer  and  resident  of  the  district;  that  the 
school-house  has  been  built  partially  out  of  the  taxes  that  he  has  paid; 
that  he  has  children  attending  school  in  said  school-house;  and  that,  bj 
the  misuse  complained  of,  the  books  of  his  children  are  "torn,  soiled,  car- 
ried away,  lost,  and  misplaced,  their  copy-books  written  on,  or  thrown  to 
the  floor,  their  slates  and  pens  broken,  their  inkstands  upset,  and  tbeir 
paper  wasted  and  destroyed,*' — shows  such  a  personal  and  private  inter- 
est as  entitles  him  to  prosecute  the  action. 

2,  Schools:  Misuse  of  School- House  may  be  Bestrained.    The  use  of 

a  public  school-house  for  any  private  purpose,  such  as  the  holding  of  le- 
ligiousor  political  meetings,  social  gatherings,  and  the  like,  is  unauthor- 
ized by  law,  and  may  be  restrained  at  the  instance  of  any  party  injured 
,  thereby;  and  this,  though  a  majority  of  the  electors  and  tax-payers  of 
the  district  assent  to  such  use,  and  an  adequate  rent  is  paid  therefor. 

*S60     *Error  from  Nemaha  district  court. 

Injunction,  brought  by  Spencer,  as  plaintiff,  against  joint 
school-district  No.  6  of  Nemaha  and  Brown  counties,  as  defendant, 
to  restrain  the  use  of  the  district  school-house  for  other  than  school 


SPENCER  V.  JODTT  SGHOOL-DffiT.  NO.  6,  ETC.  308 

parpoees*  The  defendant  demurred^  "for  the  petition  does  not  state 
facts  saffioient  to  oonstitute  a  oanse  of  action."  The  district  court, 
at  the  April  term».1874}  sustained  said  demufi'er,  dismissed  the  pe- 
tition, and  gave  judgment  in  favor  of  the  defendant  for  dosts. 

zTohMon  dt  FuUoon;toT  plaintiff. 

N,  Price  and  J»  E.  Taylor^  for  defendant. 

Bbbwisb,  J.  This  was  an  action  brought  to  restrain  the  defendant 
from  leasing  its  school-building  for  other  than  school  purposes.  Two 
questions  are  raised:  Ftrst^  does  the  plaintiff  show  suoh  a -peculiar 
and  personal  interest  as  will  enable  him  to  maintain  the  action  ?  and, 
second^  do  the  facts  alleged  disclose  grounds  for  the  relief  sought  ? 

The  plaintiff  alleges  that  **he  is  a  resident  of  the  school-district, 
and  tax«payer  therein,,  and,  as  such  tax-payer,  has  contributed  hie 
proportion  of  taxes  for  the  building  of  the  said  school-house;  that 
his  children  attend  school  therein;  and  that,  by^the  drnprop^is  iises 
of  the  building  complained  of,  the  books  of  his  children  are  torn, 
soiled,  carried  away,  lost,  and  misplaced,  their  copy-books  written 
on,  or  thrown  to  the  floor,  their  slates  and  pens  broken,  their  ink- 
stands upset,  and  their  paper  wasted  and  destroyed."  We  think  this 
shows  such  an  interest  as  entitles  him  to  a  hearing  upon  the  question 
of  the  alleged  misuser  of  the  school-house*  When  he  pays  his  taxes, 
he  passes  over  so  much  money  into  the  public  fund,  and  the  dispo- 
sition of  it  is  a  public  duty  intrusted  to  certain  public  agents ;  and 
the  fact  that  he  has  contributed  by  the  payment  of  taxes  to  the 
*261  creation  of  this  ^public  fund  does  not  give  hitti  a  right  to 
challenge  the  manner  of  its  use.  Ctaft  v.  Jackson  Co«,  5  Kan. 
*518.  He  is  but  one  of  many  contributors  to  the  same  fund.  He 
has  no  personal  interest  in  it.  But  here  he  shows  that  his  Own  pri- 
vate property  suffers  from  the  alleged  wrong-doings.  The  si^hool 
books,  etc.,  which  he  purchases  for  his  children's  use  are  his  indi- 
vidual property.  They  belong  in  no  sense  to  the  public ;  and,  though 
they  may  be  but  a  few  dollars  in  value,  he  is  entitled  to  have  those 
few  dollars  protected  as  fully  as  though  thousands  of  dollars  were  in 
danger. 

As  misuser,  he  alleges  that  the  *' school-house  is,  by  the  order  of  the 
directors,  leased  and  let  to  divers  societies,  meeting,  and  gatherings," 
and  that  thereby  large  assemblages  of  persons,  both  children  and 
adults,  gather  there,  crowding  the  seats  and  desks;  that  these  assem- 
blages consume  the  fuel  purchased  with  the  public  funds,  tear  the 
desks  from  their  fastenings,  and  cut,  scratch,,  and  deface  them;  that 
some  of  these  meetings  are  in  the  night-time,  and  that,  at  such  meet- 
ings, kerosene  or  coal-oil  is  used,  which  is  in  violation  of  the  terms 
of  the  insurance  policy  on  the  building,  the  premium  of  which  has 
been  paid  out  of  the  public  funds;  and  that  to  accommodate  one  of 
these  societies  the  building  has  been  altered  by  erecting  platforms, 
rostrums,  closets,  boxes,  etc.    In  short,  he  alleges  that  this  building. 
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erected  by  poblio  fands  for  the  purpose  of  a  sbhooUhonse,  is,  by  the 
order  of  the  directors,  used  for  a  variety  of  purposes  and  gatherings 
wholly  alien  to  schools  and  educational  matter.  It  does  not  appear 
that  this  is  done  against  the  wishes  or  without  the  consent  of  a  major- 
ity of  the  tax-payers  and  electors  of  the  district,  nor  that  the  building 
is  leased  without  receiving  adequate  rent.  Indeed,  the  question  as 
it  comes  before  us  may  fairly  be  thus  stated :  May  the  majority  of  the 
tax-payers  and  electors  in  a  school-district,  for  other  than  school  par- 
poses,  use  or  permit  the  use  of  the  school-house  built  with  funds 
raised  by  taxation?     The  question  is  one  which  in  view  of  the  times, 

and  the  attacks  made  in  so  many  places,  and  from  so  many  di- 
*262    rections,  upon  our  *pnblic-school  system,  justifies,  as  it  has 

received  at  our  hands,  most  serious  consideration.  We  are 
fully  aware  of  the  fact  that  all  over  the  state  the  school-house  is,  by 
general  consent,  or  at  least  without  active  opposition,  used  for  a  va- 
riety of  purposes  other  than  the  holding  of  public  schools.  Sabbath 
schools  of  separate  religious  denominations,  church  assemblies,  some- 
times political  meetings,  social  gatherings,  etc.,  are  held  there.  Now, 
none  of  th^se  can  be  strictly  considered  among  the  purposes  for  which 
a  public  building  can  be  erected,  or  taxation  employed.  But  it  often 
happens,  particularly  in  our  newer  settlements,  that  there  is  no  other 
public  building  than  the  school-house, — ^no  place  so  convenient  as 
that.  The  use  for  these  purposes  works  little  damage.  It  is  used 
by  the  inhabitants  of  the  district  whose  money  has  built  it,  and  used 
for  their  profit  or  pleasure.  Shall  it  be  said  that  this  is  illegal? 
Doubtless,  if  all  in  the  district  are  content,  no  question  will  ever  be 
raised ;  and,  on  the  other  hand,  if  a  majority  object,  the  use  for  such 
purposes  will  cease.  It  is  only  when  the  majority  favor,  and  a  mi- 
nority object,  that  the  courts  are  appealed  to.  That  minority  may 
be  but  a  single  individual, — may  be  influenced  by  spite  or  revenge, 
or  any  other  unworthy  motive;  but,  whatever  the  motives  which 
prompt  the  litigation,  the  decision  must  be  in  harmony  with  the  ab- 
solute right  of  all.  It  seems  to  us  that  upon  well-settled  principles 
the  question  must  be  answered  in  the  negative.  The  public  school- 
house  cannot  be  used  for  any  private  purposes.  The  argument  is  a 
short  one.  Taxation  is  invoked  to  raise  funds  to  erect  the  building; 
but  taxation  is  illegitimate  to  provide  for  any  private  purpose.  Tax- 
ation will  not  lie  to  raise  funds  to  build  a  place  for  a  religious  society, 
a  political  society,  or  a  social  club.  What  cannot  be  done  directly 
cannot  be  done  indirectly.  As  you  may  not  levy  taxes  to  build  a 
church,  no  more  may  you  levy  taxes  to  build  a  school-house  and  then 
lease  it  for  a  church.  Nor  is  it  an  answer  to  say  that  its  use  for 
school  purposes  is  not  interfered  with,  and  that  the  use  for  the  other 

purposes  works  little,  perhaps  no  immediately  perceptible,  in- 
*268    jury  to  the  building,  and  results  in  the  receipt  *of  immediate 

pecuniary  benefit.  The  extent  of  the  injury  or  benefit  is  some- 
thing into  which  courts  will  not  inquire.     The  character  of  the  use 
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is  the  only  legitimate  question.  A  municipal  bond  of  five  cents  in 
aid  of  a  purely  private  purpose  is  as  void  as  one  of  a  thousand  dollars; 
and  that»  too,  though  the  actual  benefit  to  the  municipality  far  ex- 
ceeds the  amount  of  the  bond.  The  use  of  a  public  school-hoube  for  a 
single  religious  or  political  gathering  is  legally  as  unauthorized  as 
its  oonstant  use  therefor.  True,  a  court  of  equity  would  not  interfere 
by  injunction  after  a  single  use,  and  where  there  was  no  likelihood 
of  a  repetition  of  the  wrong,  for  it  is  only  apprehended  wrongs  that 
equity  will  enjoin.  Here  the  unauthorized  use  is  charged  as  a  fre- 
quent fact,  and  one  likely  to  occur  hereafter.  It  is  unnecessary  to 
pursne  this  discussion  further,  for  it  would  be  simply  traveling  over 
a  road  already  well  worn  and  duety.  Besides  the  authorities  with 
which  every  lawyer  is  familiar,  upon  the  power  to  use  public  funds 
or  property  for  private  purposes,  we  refer  to  the  following  as  bearing 
npon  the  special  phase  of  the  question  before  us :  Scofield  v.  Eighth 
Sobool-dist.,  27  Conn.  499;  School-district  No.  8  v.  Arnold,  21  Wis. 
667. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  case 
remanded  for  further  proceedings  in  accordance  with  the  views  herein 
expressed. 

(All  the  justices  concurring.) 


Elam  Biob  and  others  v.  Samubl  Potntbh. 

July  Term,  1875. 

I.  Beforming  Deeds:  Sheriffs  Deed  Executed  upon  an  Illegal  Sale 
cannot  be  Beformed.  In  an  actioa  to  reform  a  sheriff's  deed  so  as  to 
make  it  read  ''section  8**  instead  of  "section  28,"  where  the  latter  oc- 
curs, it  was  shown  as  follows:  The  Judgment  under  which  the  sheriff's 
deed  was  executed,  ordered  that  certain  lands  in  section  8  should  be 
sold;  but  the  recitals  in  the  deed  itself  show  that  the  order  of  sale,  issued 
by  the  cleric  in  pursuance  of  said  judgment,  directed  that  land  in  seo- 

*264  tion  28,  and  not  in  section  8,  should  be  sold;  and  *said  recitals  also 
show  that  the  sheriff  had  said  land  in  section  28  appraised,  and  that 
he  advertised  the  same  for  sale,  and  sold  the  same,  and  did  not  have 
anything  to  do  with  said  land  in  section  8;  and  it  was  also  shown  by 
other  evidence  that  the  notice  of  the  sale,  as  published  in  the  newspa- 
per, was  a  notice  that  land  in  section  28,  and  not  in  section  8,  would  be 
sold;  and  there  was  no  evidence  introduced  tending  to  contradict  the 
recitals  in  the  sheriff's  deed;  and  the  said  sheriff's  sale,  after  it  was 
madCf  and  prior  to  the  execution  of  said  deed,  was  confirmed  by  the 
court  npon  an  «o  pturU  motion  of  the  plaintiff  in  that  action.  Held 
that,  under  the  circumstances  of  this  case,  said  sheriff's  deed  cannot  be 
reformed.^ 

^To  Justify  the  reformation  of  a  contract  or  deed  the  facts  of  a  mutual  mis- 
take  mast  be  shown,  as  well  as  that  the  pur^  seeking  the  reformation  would  be 
prejudiced  by  a  failure  to  reform;  but  it  is  not  necessary  to  show  the  existence 
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2.  ETidenoe,  Seeondary:  laOBt  Beoords:  Ck>ini)eteiioy  of  Testimony. 

Where  all  the  files  of  the  papers  in  a  case  have  been  destroyed  by  fire, 
it  is  not  error  for  the  court  to  permit  a  party  to  introduce  in  evidence 
the  testimony  of  the  publisher  of  a  newspaper,  and  the  paper  in  which 
the  notice  of  a  sheriff's  sale  of  real  estate  was  published,  for  the  purpose 
of  showing  the  contents  of  such  notice,  and  especially  so  when  sach  evi- 
dence dops  not  tend  to  contradict,  bat  to  corroborate,  the  recitals  in  the 
sheriff's  deed  executed  in  pursuance  of  such  sale. 

8.  Judicial  Sales:  Confirmation,,  not  Concluaive  of  Begularity.    An 

ex  parte  confirmation  of  a  sheriff's  sale,  is  not  conclusive  evidence, 
binding  upon  all  parties  that  may  possibly  be  affected  by  it,  that  the  land 
ordered  to  be  sold  by  the  judgment  was  sold,  and  that  it  was  regularly 
and  legally  sold. 

Error  from  Doniphan  district  court. 

Action  by  Poynter  to  qiiiet  his  title  to  the  N.  J  of  N.  W.  ^  of  section 
8,  township  3  S.,  range  20  E.,  in  Doniphan  county.  Poynter*s  petition 
alleges  that  at  the  December  term,  1862,  of  the  district  court,  he  re- 
covered a  judgment  against  x>ne  Alfred  L.  Eice  and  Ladorska,  his 
wife,  for  $511.25,  in  an  action  wherein  said  Poynter  was  plaintiff, 
and  said  Bice  and  his  wife  were  defendants;  that  at  the  commence- 
ment of  said  action  he  sued  out  an  order  of  attachment,  which  was 
duly  and  legally  executed  by  the  seizure  and  appraisement  of  the 
eighty  acres  of  land  in  controversy  then  and  theretofore  belonging  to 
said  Bice ;  that,  on  rendering  final  judgment  in  said  action,  the  court 
made  an  order  continuing  the  lien  of  said  attachment,  and  directing 
that  an  order  of  sale  issue  to  sell  said  "N.  ^  of  N.  W.  ^  of  sec.  8," 
to  satisfy  said  judgment  and  costs ;  that  such  order  of  sale  was 
*265  duly  issued,  and  said  "^land  duly  sold,  and  bid  in  by  Poynter, 
and  the  sale  thereof,  in  March,  1863,  duly  confirmed;  but 
alleging  that  the  sheriff,  in  executing  the  deed,  "by  mistake  described 
said  land  as  the  N.  ^  of  N.  W.  I  of  section  28,  township  3  south, 
range  20  east."  He  also  alleges  that  upon  receiving  said  sheriff's 
deed  he  took  possessiou  of  the  land  described  in  the  judgment,  and 
has  occupied  it  ever  since.  Said  Alfred  L.  Bice  has  since  deceased, 
and  this  action  is  now  brought  against  Ladorska  Bice  as  the  widow, 
and  against  Eiam  Bice  and  seven  others,  children  and  heirs  at  law 
of  said  Alfred  L.  Poynter  prays  that  said  sheriff's  deed  may  be  re- 
formed  and  corrected  so  as  to  describe  and  designate  the  land  men- 
tioned and  described  in  said  judgment.  The  defendants  answered, 
making  a  special  denial  of  the  facts  alleged  by  plaintiff.  This  ac- 
tion was  tried  at  the  March  term,  1874,  of  the  district  court.  The 
district  court  gave  judgment  in  favor  of  Poynter,  reforming  and  cor- 
recting the  sheriff's  deed,  and  decreeing  that  **th6  defendants,  and 
all  persons  claiming  under  them,  be  forever  hatred  and  enjoined  from 
setting  up  any  claim  to  said"  N.  j^  of  N.  W.  J  of  section  8,  township 

of  a  prior  parol  contract,  and  auch  part  preformance  as  would,  in  the  absence  of 
a  written  contract,  take  the  case  out  of  the  statute  of  fraods.    Conaway  v.  Gore 
24  Kan.  889.    See  Miller  v.  Davis;  10  Kan.  407,  and  note;  also,  Roberta  v.  Cham 
berlain,  80  Kan.  677:  S.  0.  3  Pac.  Rep.  888. 
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S  S.,  range  20  E.,  ''and  thai  plaintiff  ha^e  and  reoover  cf  the  defend- 
ants his  costs  herein." 

Albert  Perry,  for  plaintiffs  in  error. 

Nathan  Priee^  for  defendant  in  error. 

The  testimony  showed  that  the  land  originally  attached  and  de- 

Boribed  in  the  judgment  had  been  duly  sold.    By  section  449,  Code 

1859,  (Gomp.  Laws  1862,)  it  became  the  duty  of  the  court,  when  the 

execution  or  order  of  sale  was  returned,  to  examine  the  return  and 

proceedings  of  the  officer,  and,  if  they  were  found  in  all  respects  in 

strict  conformity  with  law,  to  order  the  clerk  to  make  an  en^ry  on  the 

joomal  of  that  fact,  and  direct  the  sheriff  to  make  the  purchaser  a 

deed.     This  was  done.    Now,  this  entry  is  a  judgment.    It  is 

*266     a  final  adjudication  between  the  parties,  and  all  ^persons 

claiming  under  them,  that  the  right  land  was  appraised,  ad- 

▼ertised,  and  sold,  in  strict  conformity  with  law^  or,  as  this  court  has 

8aid»  that  its  process  had  not  been  abused. 

Yalbntinb,  J.  This  was  an  action  to  reform  a  sheriff's  deed,  so  as 
to  make  it  read  "section  8,''  instead  of  "section  28,"  where  the  latter 
occars.  Without  stopping  to  consider  whether  this  may  b^  done  in 
any  case,  we  shall  immediately  pass  to  the  question  whether  it  can  be 
done  under  the  circumstances  of  this  particular  case.  On  the  trial 
of  the  case  in  the  district  court,  the  plaintiff  below,  Bamuel  Poynter, 
introduced  in  evidence  the  sheriff's  deed ;  the  judgment  upon  which 
the  deed  was  founded,  including  proceedings  had  preTious  to  the  * 
rendering  of  the  judgment;  the  confirmation  of  the  sheriff 's  sale ;  the 
testimony  of  the  clerk  of  the  district  court  that  many  of  the  files  of 
his  office  ,had  been  burned,  and  that  the  files  in  this  particular  case 
had  not  been  seen  since  the  fire;  and  the  testimony  of  the  plaintiff 
showing  that  he  had  resided  on  the  land  in  said  section  8  ever  since 
the  sheriff's  sale,  and  that  no  one  had  claimed  any  adverse  title  thereto 
until  recently.  The  defendants  below  (who  are  now  plaintiffia  in  error) 
introduced  in  evidence  the  newspaper  in  which  the  notice  of  the  sheriff's 
sale  was  published,  and  also  the  testimony  of  the  publisher  of  that 
paper,  showing  that  this  was  the  only  notice  of  such  sale  published 
in  his  paper.  No  other  evidence  was  introduced  for  either  party. 
It  will  be  noticed  that  not  one  of  the  following  papers  was  introduced 
in  evidence,  to- wit:  The  execution  or  order  of  sale  upon  which  the 
land  was  sold;  thd  return  by  the  appraisers  of  the  appraisement  of  the 
land-;  the  copy  of  the  notice  of  the  sale  of  the  land  published  in  the 
newspaper,  and  filed  in  the  court ;  the  written  return  of  the  sheriff, 
showing  his  proceedings  under  the  execution.  But  in  lieu  thereof  we 
have  the  sheriff's deed»  (which  is  certainly  good  evidence,  in  the  absence 

of  better  evidence  to  show  the  substance  of  said  papers,  and  ol 
*267    other  papers  recited  therein,)  ^reciting  the  substance  of  the  exe* 

oution,  the  oath  administered  to  the  appraisers,  the  return  b;y 
the  appraisers  of  the  appraisement,  the  notice  of  the  sale  published  in 
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the  newspaper,  the  sale  itself,  and  the  return  of  the  sheriff  of  his  pro- 
ceedings under  the  execution ;  «and  these  papers,  and  proceedings  as 
recited  in  the  deed,  show  unequivocally  that  the  sheriff  was  ordered  by 
the  execution  to  sell  "the  north  half  of  the  north-west  quarter  of  section 
28,  *'  etc. ;  that  he  did  appraise,  advertise,  and  sell  snoh  land;  and  not 
one  of  these  papers  or  proceedings  tends  to  show  thai  the  sheriff  ever 
had  anything  to  do  with  any  land  in  section  8.  Besides,  the  evidence 
introduced  by  the  defendants  shows  beyond  all  doubt  that  the  sheriff 
advertised  the  land  in  section  28  for  sale,  and  did  not  advertise  the 
land  in  section  8  for  sale.  The  sheriff's  deed  showing  that  the  notice 
of  sale  was  published  in  the  "White  Cloud  Kansas  Chief,"  and  the 
publisher  of  that  paper  produced  on  the  witness  stand  a  copy  of  said 
paper,  with  a  copy  of  said  notice  published  therein,  and  testified  that 
no  other  notice  of  said  sale  was  ever  published  in  said  paper ;  and 
that  notice  shows  that  the  sheriff  advertised  land  in  section  28,  and  not 
in  section  8,  for  sale.  This  was  certainly  competent  evidence,  for  it 
had  already  been  shown  that  the  original  files  in  the  case  had  been  de- 
stroyed by  fire.  Probably  no  better  evidence  eonid  have  been  found,  or 
was  then  in  existence.  It  corroborated  the  recitals  in  the  sheriff's  deed, 
and  did  i\ot  contradict  them.  But  it  is  claimed  that  it  tends  to  contra- 
dict the  confirmation  of  the  sheriff's  sale,  and  is  therefore  incompetent. 
The  confirmation  of  the  sheriff's  sale  reads  as  follows : 

'*0n  motion  of  said  plaintiff,  by  Messrs.  T.  &.  C,  his  attorneys, 
and  on  producing  the  return  of  the  sheriff  of  this  county  of  a  sale  of 
real  estate  made  by  him  on  the  ninth  day  of  March,  1863,  on  an  order 
of  sale  issued  in  this  case,  and  dated  the  eighth  day  of  January,  1863, 
and  the  court,  on  an  examination  of  said  proceedings,  bttng  satisfied 
that  said  sale  has  been  made  in  all  respects  in  ocmfonnity  to  law, 
it  is  ordered  by  the  court  that  said  sale  and  proceeding  be,  and  the 
same  is  hereby,  confirmed,  and  the  said  sheriff  is  ordered  to 
*268  *make  to  the  purchaser  a  deed  for  the  land  and  tenements  so 
sold." 

Now,  a  confirmation  of  a  sheriff 's  sale  is  ordinarily^  as  in  this  case, 
a  purely  ex  parte  proceeding,  and  it  may  always  be  so.  The  sale 
may  be  confirmed  on  the  motion  of  the  plaintiff,  the  defendant,  the 
sheriff,  or  any  other  person  interested  therein,  or  on  the  court's  own 
motion,  and  may  be  done  without  notice  to  any  person,  and  in  the 
absence  of  every  person  except  the  officers  of  the  court.  And  no 
particular  time  is  required  for  the  confirmation  of  the  sale.  It  may 
be  done  at  any  time  after  the  sale  has  been  made,  when  the  ooort  is 
in  session,  and  for  an  indefinite  period  of  time;  anditisusnallydone 
merely  upon  an  examination  of  the  return  of  the  officer,  (White  Crow 
V.  White  Wing,  8  Ean.  *376,)  although  it  would  probably  be  prudent 
in  some  eases  for  the  court  to  look  behind  the  return  of  the  officer, 
and  see  whether  the  writ  itself,  the  execution,  or  order  of  sale  fol- 
lowed the  judgment.  The  whole  difficulty  in  the  present  case  has 
probably  arisen  from  the  fact  that  the  order  of  sale  does  not  follow 
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the  jadgmeni.  It  does  not  seem,  however,  to  be  the  special  duty  of 
the  court,  on  the  confirmation  of  a  sale,  to  determine  whether  the 
<clerk  has  done  his  daty  in  issuing  the  writ,  but  only  whether  the  sher- 
iff has  done  his  duty  in  executing  the  writ*  In  the  present  case  we 
think  the  sheriff  undoubtedly  followed  the  writ  scrupulously,  and  did 
his  exact  duty  under  the  writ.  He  undoubtedly  advertised  and  sold 
land  in  section  28,  and  not  in  section  8,  just  as  the  writ  directed  him 
to  do.  The  confirmation  of  the  sale  in  this  case  does  not  pretend  to 
show  otherwise,  but  really  tends  to  show  that  the  sheriff  did  his  duty; 
that  is,  that  he  sold  the  land  which  he  was  ordered  to  sell  by  the  writ, 
which  was  land  in  section  28,  and  not  land  in  section  8.  We  sup- 
pose that,  when  counsel  for  plaintiff  below  (defendant  in  error)  comes 
to  consider  the  nature  and  character  of  an  ex  parte  confirmation  of 
a  sheriff's  sale  made  long  after  judgment,  he  will  no  longer  consider 
that  such  a  confirmation  is  an  adjudication  conclusively  binding 
*269  upon  all  parties  that  may  possi^bly  be  affected  by  it,  and  con- 
clusively proving  that  the  land  ordered  to  be  sold  by  the  judg- 
ment was  sold,  and  that  it  was  regularly  and  legally  sold;  for  such 
is  not  the  case.  Benz  v.  Hines,  3  Ean.  *890,  *397,  et  seq.  The  sher- 
iff's deed  in  the  present  case  cannot  be  reformed ;  for  the  sheriff  had 
no  legal  power,  upon  the  sale  made  by  him,  and  recited  in  the  deed, 
to  execute  this  or  any  other  deed.  Under  the  judgment,  no  land 
could  be  sold  except  land  in  section  8.  Under  the  order  of  sale  issued 
by  the  clerk,  no  land  could  be  sold  except  land  in  section  28.  Hence, 
as  the  order  of  sale  in  an  essential  particular  did  not  follow  the  judg- 
xnent,  the  whole  of  the  proceedings  had  and  done  after  the  judgment 
-was  rendered,  are  mere  nullities.  Therefore,  under  such  circum- 
stances, no  court  can  give  the  sheriff  power  to  make  a  good  and  valid 
deed,  and  no  court  can  reform  a  defective  deed  already  executed  by 
the  sheriff  so  as  to  make  it  good  and  valid. 

The  judgment  of  the  court  below  is  reversed^  and  cause  remanded 
for  further  proceedings. 

(All  the  justices  concurring.) 


W.  B.  DioKBNsoH  ft  Bbo.^  V*  Chablbb  CoWIiBT,  Jr. 

July  Term,  1875. 

1.  Attachment:  Third  Party  CLaiming  Property.    One  who  comes  in 

under  chapter  164  of  the  Laws  of  1872,  and  claims  property  attached  or 
levied  on,  does  not  thereby  concede  the  regularity  of  the  proceedings; 
nor  may  he,  like  the  defendant,  avail  himself  of  errors  which  are  simply 
sufficient  for  reversal  in  direct  proceedings  therefor.  He  claims  ad- 
versely to  the  proceedings,  and  can  only  make  such  objections  as  he  could 
if  attacking  them  in  an  independent  collateral  action. 
V.15K— 14 
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2.  Attachmdnt:  Affidavit:  Fatal  Defect.    Where  the  only  groands  for 
the  issue  of  an  attachment  in  a  case  before  a  jastioe  of  the  peace  are  thus 
stated,  "that  the  defendant  is  a  foreign  corporation,  or  a  non-resident 
*270    of  the  county,"  fields  that  the  affidavit  was  fatally  defect*ive,  and  fur- 
nished no  warrant  for  the  issue  of  the  attachment,  and  that  the  defect 
was  one  which  might  be  taken  advantage  of  by  one  claiming  the  property 
attached.^ 

8.  Dobtor  and  Creditor;  Evidence  of.  The  mere  bringing  of  an  action 
is  no  evidence,  as  against  a  third  party,  that  the  plaintiff  is  a  creditor  of 
the  defendant. 

Error  from  Brown  district  court. 

In  an  action  in  a  justice's  court,  wherein  Cowley  was  plaintiff  and 
one  George  Parker  was  defendant,  a  constable,  upon  an  order  of  at- 
tach ment,  seized  and  held  1,000  bushels  of  corn,  and  a  lot  of  other 
property.  Dickenson  &  Bro.  served  a  written  notice  on  Cowley,  as 
authorized  by  section  1  of  chapter  164,  Laws  1872,  claiming  said 
com,  and  that  the  trial  of  the  right  of  property  would  be  had  before 
the  justice  on  a  certain  day.  Such  trial  was  had.  Parker  made  no 
appearance  to  the  action,  nor  to  the  attachment  proceedings,  at  any 
time.  As  to  him  the  justice  continued  the  action,  and  Cowley 
caused  notice  to  be  published  as  provided  by  section  35  of  the  jus- 
tices* act;  and  upon  such  notice,  at  the  time  therein  fixed,  the  jus- 
tice rendered  judgment  in  favor  of  Cowley  and  against  Parker.  On 
the  trial  of  the  right  of  property  in  said  corn,  the  justice  found  in 
favor  of  Dickenson  &  Bro.,  who  claimed  under  an  unrecorded  chattel 
mortgage  executed  to  them  by  Parker.  Cowley  removed  the  pro- 
ceedings to  the  district  court  by  appeal,  where  a  retrial  was  had  at 
the  April  term,  1874.  On  this  trial,  Dickenson  &  Bro.  offered  in  ev- 
idence their  chattel  mortgage,  (which  had  then  been  recorded,)  and 
proved  its  execution,  and  rested.  Cowley  offered  in  evidence  the  at- 
tachment and  other  proceedings,  and  judgment  in  his  action  against 
Parker  before  the  justice.  The  bill  of  exceptions  shows  that  the  dis- 
trict court  found  and  held  "that  the  1,000  bushels  of  com  in  contro- 
versy belonged  to  said  Charles  Cowley,  Jr.,  and  gave  judgment  ac- 
cordingly."    Dickenson  &  Bro.  bring  the  case  here  on  error. 

James  Falloon,  for  plaintiffs  in  error. 

If  Cowley  acquired  any  right  by  virtue  of  said  proceedings,  by 
*271  our  laches  we  have  lost  our  right  to  the  property  in  •contro- 
versy. Did  they  acquire  any  right?  To  the  introduction  of 
the  transcript  and  papers  in  case  of  Cowley  v.  Parker  in  evidence  we 
raised  an  objection  that  the  justice  had  no  jurisdiction  of  the  person 
of  Parker,  nor  of  the  proceedings  in  rem.  Before  Cowley  could  ac- 
quire any  right  to  the  property  in  controversy,  the  court  mqst  have 
jurisdiction  of  the  person,  or  of  the  proceedings  in  rem.  Without  this 
it  could  not  render  a  valid  judgment.  North  v.  Moore,  8  Ean.  *143. 
Did  the  justice  have  jurisdiction  ?    Oar  statute  provides  that  actions 

1  See  RobinRon  v.  Burton,  6  Ean.  dS7. 
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must  be  oommenoed  in  justices'  courts  by  filing  a  bill  of  particulars. 
None  was  filed  in  the  case.  The  foundation  of  the  suit  was  neglected. 
.  Before  any  court  can  acquire  jurisdiction  of  property  in.  any  pro- 
ceeding in  reniy  it  must  have  the  statutory  proof  before  it,  otherwise 
its  act  and  process  would  be  null  and  void,  the  same  as  if  it  was  not 
a  legally  constituted  court.  Paine  v.  Mooreland,  15  Ohio,  440;  Col- 
lins y.  Ferris,  14  Johns.  246;  Bigelow  v.  Stearns,  19  Johns.  89;  Ar- 
dens  V.  Brewer,  8  Cow.  206.  See  Repine  v.  MoPherson,  2  Kan.  *840; 
Shields  v.  Miller,  9  Kan,  ♦sgO;  Hargis  v.  Morse,  7  Kan.  ♦415.  The 
affidavit  for  attachment  in  the  case  of  Cowley  v.  Parker  stated  that 
the  defendant  was  ''a  non-resident  of  Brown  County,  or  a  foreign  cor- 
poration." The  laws  of  1870  require  that  the  affidavit  allege  that 
the  defendant  is  a  non-resident  of  the  3tate.  If  a  man's  property  may 
be  attached  under  such  an  affidavit,  a  person  living  just  over  the  line 
in  another  county  may  be  divested  of  his  rights  to  property  when  the 
statute  does  not  contemplate  it ;  else  why  change  the  law  in  1870  from 
a  non-residence  of  the  county  to  a  non-residence  of  the  state  ?  Drake, 
Attachm.  §  84.  The  affidavit  must  also  be  in  the  positive,  and  not 
in  the  disjunctive.  Drake,  Attachm.  §  101.  The  return  of  the  order 
of  attachment  must  show  whose  property  is  attached,  and  that  it  is 
attached  in  the  jurisdiction  of  the  court.  Bepine  v.  McPherson,  2 
Kan.  *340.  In  this  case  the  return  of  the  order  of  attachment  does 
not  show  whose  property  was  attached.  There  was  no  legal  service  on 
Parker;  no  appearance  by  him;  no  statutory  proof  for  order  of  at- 
tachment; no  return  of  order  of  attachment  showing  whose 
*272  property  was  attached ;  no  bill  *of  particulars  filed.  Chapter 
164,  Laws  1872,  was  not  intended  as  a  pit«fall,  to  debar  par- 
ties of  their  rights  to  property,  because  they  go  into  court  and  claim 
the  property  in  controversy  to  belong  to  them.  Their  appearance  in 
court  in  no  manner  gives  the  court  jurisdiction  in  the  original  suit  if 
it  bad  none. 

C.  E.  Berry  and  W.  D.  Webb,  for  defendant  in  error- 
Plaintiffs  in  error  gave  notice  to  Cowley  to  appear  before  the  jus- 
tice to  contest  the  right  of  property.  They  could  not  contest  the 
regularity  of  the  attachment  proceedings.  The  property  was  in  the 
possession  of  the  officer,  and  Dickenson  &  Bro.  could  not  question 
his  right  to  hold  it,  except  by  a  superior  title  in  themselves.  They 
could  not  champion  Parker's  rights,  nor  find  any  fault  with  the  at- 
tachment proceedings,  unless  their  title  was  good  as  to  Parker's  cred- 
itors. By  section  3  of  chapter  43,  and  section  9  of  chapter  68,  Gen. 
St.,  Dickenson  &  Bro.'s  title  was  void  until  taken  out  of  the  statute, 
by  evidence.  They  must  recover  on  the  validity  of  their  own  title; 
and,  unless  it  was  good  as  to  attaching  creditors,  they  must  fail.  No 
evidence  was  offered  to  make  it  good.  They  could  not,  on  a  void  title 
at  least,  question  the  affidavit.  They  could  not  go  back  of  the  at- 
tachment, and  they  cannot  require  a  judgment  to  be  entered.  Parker 
ie  the  only  person  who  could  question  the  regularity  of  the  attach- 
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rneni  proceedings.  Dickenson  &  Bro.  came  into  coart  to  show  their 
title  as  against  Parker's  creditors,  or  oar  attachment;  and  if  their 
title  was  good,  and  prior  to  our  leyy»  thej  would  hold  the  property ; 
buty  if  it  was  void  as  to  Parker's  creditors,  it  gave  them  no  right  to 
object  to  the  attachment. 

Bbxweb,  J.  The  facts  in  this  case  are  briefly  as  follows :  De- 
fendant in  error  commenced  a  sait  before  a  justice  of  the  peace 
against  one  George  Parker,  and  caused  an  attachment  to  be  issued 
and  levied  on  a  certain  lot  of  corn.  Plaintiffs  in  error  came  in 
*278  under  chapter  104  of  the  Laws  of  1872,  and  ^claimed  the  prop*- 
erty*  They  claimed  under  a  chattel  mortgage  given  by  Parker. 
The  proceedings  before  the  justice  were  commenced  before  the  filing 
of  this  mortgage,  and  it  is  conceded  by  counsel  for  plaintiffs  in  error 
that,  if  Cowley  '"acquired  any  right  by  virtue  of  said  proceedings," 
the  plaintiffs  by  their  laches  had  lost  their  right  to  the  property. 
Could  they,  coming  in  as  they  did,  question  the  regularity  of  the  pro- 
ceedings ?  and,  if  so,  were  these  proceedings  so  far  void  as  to  give 
no  lien  to  Cowley  in  the  com  ?  The  first  question,  it  seems  to  us^ 
must  be  answered  in  the  affirmative,  to  this  extent,  and  no  further : 
they  could  question  them  just  as  though  they  were  attacking  them 
in  an  independent  collateral  action.  They  did  not,  by  coming  in, 
waive  all  objections  to  the  proceedings,  and  concede  their  regularity ; 
nor  did  they  place  themselves  in  the  shoes  of  the  defendant  in  the 
action,  and  acquire  his  right  to  object  to  errors  in  the  proceedings. 
They  could  not  avail  themselves  of  such  irregularities  as  were  simply 
errors  sufficient  for  reversal,  but  only  of  such  as  were  fatal  to  the 
process  and  the  jurisdiction.  Though  coming  into  the  action,  they 
claimed  adversely  to  it.  There  was  a  fatal  defect  in  the  attachment 
proceedings.  The  grounds  for  the  attachment  alleged  in  the  affidavit 
were  *'that  the  defendant  is  a  foreign  corporation,  or  a  non-resident 
of  Brown  county. "  There  are  two  objections  to  this :  one,  that  it  is 
in  the  disjunctive,  (Drake,  Attachm.  §  101 ;)  the  oth^r,  that  non- 
residence  in  the  county  does  not  warrant  an  attachment,  but  only 
non-residence  in  the  state.  Laws  1870,  p.  182,  §  3.  There  was  there- 
fore no  warrant  for  the  issue  of  the  attachment,  and  the  plaintiff  in 
the  suit  obtained  no  lien  on  the  goods  by  the  service  of  the  writ.  The 
facts  of  the  case  also  bring  it  exactly  within  the  decision  in  fiepine 
V.  McPherson,  2  Ean.  *340.  There  was  no  personal  service;  the  de- 
fendant did  not  appear;  nor  does  it  appear  from  any  of  the  papers 
that  he  had  any  property  within  the  jurisdiction  of  the  court,  nor 
that  the  property  attached  was  his  property. 

But  it  is  insisted  by  defendant  in  error  that  the  mortgage  of 
*274    plaintiffs  in  error  is  void,  as  against  the  creditors  *of  the  mort- 
gagor, under  section  9  of  the  mortgage  statute.    Gen.  St,  584. 
It  is  sufficient  reply  to  this  that,  as  the  record  stands,  there  is  no  evi- 
dence, as  against  plaintiff  in  error,  that  defendant  in  error  was  a  cred* 
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itor.  The  mere  bringing  of  a  snit  is  not  evidence  of  that  fact  against 
a  third  party ;  and,  as  there  was  no  yalid  service  or  appearance,  there 
has  as  yet  been  no  valid  judgment.  Farther  than  this  we  do  not 
care  to  go.  We  see  that  many  qnestions  may  be  raised  beyond  this, 
Booh  as  these :  Was  not  the  mortgage  filed  within  snch  reascmable 
time  as  to  bring  it  within  the  statute  ?  Will  the  mere  fact  that  it  is 
shown  by  parol  evidence  that  the  defendant  in  error  was,  at  the  time 
of  the  commencement  of  bis  action,  a  creditor  of  the  mortgagor, 
avoid  the  mortgage  ?  It  will  be  time  enough  to  dispose  of  them,  if 
they  ever  arise,  when  the  facts  are  fnliy  known. 

The  jadgnfent  will  be  reversed,  and  the  case  remanded  for  further 
proceedings  in  accordance  with  the  views  herein  expressed. 

(AU  the  justices  concurring.} 


Jomr  T.  Btabjewbathbb  and  Wife  v.  Ebb^zbb  Moboav. 

July  Term,  1875. 

Bervioe:  Impeaching  Sheriff's  Return;  Evidenoe.  On  a  motion  by  one 
defendant  to  set  aside  a  return  of  service  of  summons  upon  her,  (the  return 
of  the  sheriff  showing  personal  service  on  each  of  the  defendants,  they 
being  husband  and  wife,)  the  wife,  who  made  the  motion,  testified  that 
no  copy  of  the  summons  was  ever  given  to  her,  and  that  she  had  no  knowl- 
edge of  the  pendency  of  the  action  till  the  time  of  filing  the  motion;  the 
husband*  that  the  sheriff  gave  him  two  copies  of  the  summons,  one  di- 
rected to  him  and  one  to  his  wife,  and  requested  him  to  give  the  latter 
to  her,  but  that  he  did  not  give  it  to  her  as  requested.  The  district  court 
overruled  the  motion,  and  sustained  the  service.  Held,  tliat  the  return 
of  the  officer  being  of  the  highest  order  of  evidence,  and  of  matters 

^75  within  his  *personal  knowledge,  was  not  so  overborne  by  the  testimony 
of  tlie  defendants  as  to  justify  this  court  in  reversing  the  ruling  of  the 
district  court.' 

Error  from  Clay  district  court. 
The  case  is  stated  in  the  opinion. 
C7.  M,  Kellogg,  for  plaintiffs  in  error. 
Green  <£  Heasen,  for  defendant  in  error. 

Bbewbb,  J.  On  the  nineteenth  of  March,  1874,  defendant  in  error 
commenced  an  action  in  the  district  court  of  Clay  county  against  the 
plaintiffs  in  error,  who  are  husband  and  wife,  to  foreclose  a  mortgage. 
The  petition  set  forth  a  note  signed  by  the  husband,  and  alleged  the 

1 A  sheriff's  return  with  respect  to  service  of  original  process  may  be  impeached, 
ao  far  asjt  states  facts  upon  which  Jurisdiction  depends,  where  the  facts  stated 
do  not  come  within  the  personal  knowledge  of  the  sheriff,  but  must  be  ascertained 
by  him  from  inquiry.  Chambers  V.  Bridge  Manufg  Co.,  16  Kan.  270;  Qapen  v. 
Stephenson,  17  Kan.  616. 
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execotion  ol  a  mortgage  by  both.  On  the  twentj-first  of  March  a 
sntnmons  was  duly  isaaed,  and  retorned  on  the  28th  with  an  indorse- 
ment of  personal  serviee  by  the  sheriff  apon  each  of  the  defendants. 
Afterwards,  and  at  the  May  term  of  court,  the  husband  making  no 
appearance  or  defense,  the  wife  makes  a  motion  to  set  aside  the  re* 
turn  of  service  upon  her,  and  files  in  support  thereof  two  affidavits, 
her  own  and  her  husband's.  In  her  affidavit  she  swears  that  no  copy 
of  the  summons  was  ever  served  upon  her,  and  that  she  had  no  knowl- 
edge of  the  pendency  of  the  action  until  the  time  of  filing  the  motion. 
He  swears  that  the  sheriff  gave  him  two  copies  of  the  summons,  one 
directed  to  himself,  and  one  directed  to  his  wife,  and  requested  him 
to  deliver  the  latter  to  his  wife ;  but  that  he  did  not  deliver  it.  This 
statement  is  repeated  twice  in  the  affidavit,  and  with  only  this  differ- 
ence :     The  first  time  he  swears  that  on  "the day  of  March, 

1874,"  the  sheriff  delivered  to  him  "two  copies  of  a  summons  in  the 
above  action;"  the  second,  that  ''on  the  twenty-seventh  day  of  March, 

1874,"  the  sheriff  delivered  to  him  ''two  copies  of  a  summons 
*276    in  the  ^above-entitled  action  which  are  copies  of  the  summons 

upon  which  the  sheriff  has  returned  that  he  did,  on  the  twenty- 
seventh  of  March,"  etc.  The  return  of  the  sheriff  shows  service  on 
the  twenty-eighth  of  March. '  The  district  court  overruled  the  motion, 
and  this  is  the  error  complained  of. 

Counsel  for  plaintiffs  in  error  rely  upon  the  case  of  Bond  v.  Wilson, 
8  Kan.  *228,  as  authority  for  reversing  the  ruling  of  the  district  court. 
But  we  must  differ  with  them  for  two  reasons:  In  that  the  matter 
thrown  open  to  inquiry  was  one  not  within  the  personal  knowledge 
of  the  sheriff,  but  depending  upon  the  information  he  might  receive. 
Here  the  matter  was  within  his  personal  knowledge.  He  either  did 
or  did  not  give  a  copy  of  the  summons  to  Mrs.  Starkweather,  and 
which  he  did  he  knew.  In  that  case.  Chief  Justice  Einoman,  in  the 
opinion,  uses  this  language:  "We  know  of  no  statute  that  makes  a 
sheriff  a  final  and  exclusive  judge  of  where  a  man's  residence  is,  or 
what  is  the  age  of  a  minor,  or  who  are  the  officers  of  a  cofporation. 
*  *  *  Of  his  own  acts,  his  knowledge  ought  to  be  absolute,  and 
himself  officially  responsible.  Of  such  facts  as  are  not  in  his  special 
knowledge,  he  must  act  from  information,  which  will  often  come  from 
interested  parties,  and  his  return,  therefore,  ought  not  to  be  held 
conclusive."  We  have  made  this  reference  to  that  case,  not  for  the 
purpose  of  deciding  that  the  return  of  the  sheriff  is  not  open  to  ques- 
tion in  matters  of  his  personal  knowledge,  but  to  prevent  any  mis- 
understanding as  to  the  extent  of  that  decision.  A  second  reason 
why  we  think  that  case  not  authority  for  reversing,  but  rather  for 
affirming,  the  ruling,  is  that  the  question,  in  whatever  cases  it  may 
arise,  is  one  of  evidence.  There  the  district  court  found  from  the 
evidence  against  the  return,  and  set  it  aside.  We  affirmed  its  find* 
ings  upon  the  evidence.  Here  it  finds  in  favor  of  the  return,  and 
upon  that  question  of  fact  we  must  sustain  its  findings.     Looking  at 
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it  in  the  light  of  the  evidence,  and  the  ruling  of  the  court  cannot  be 
disturbed.     On  the  one  hand  it  is  the  return  of  the  sheriff,  a  disin- 
terested party  and  a  sworn  officer,  which,  if  not  conclusive,  is 
*277    the  )3troDgest  kind  of  evidence;  on  the  other,  the  *denial  of 
one  witness,  Mrs.  Starkweather,  corroborated  to  some  extent 
by  the  testimony  of  her  husband,  both  interested  witnesses.     The 
sheriff  might,  on  the  27thy  have  given  the  two  copies  to  Mr.  Stark- 
^weather,  and  then,  on  the  28tb,  given  one  to  Mrs.  S.,  so  that  Mr. 
S.'s  testimony  only  partially  corroborates.     At  any  rate,  there  is  not 
enough  testimony  adverse  to  the  return  of  the  officer  to  warrant  us 
in  reversing  the  ruling  of  the  district  court,  and  it  must  be  affirmed. 
(All  the  justices  concurring.) 


Orlando  Dodge  v.  William  Cofpiii.* 
July  Term,  1876. 

1.  Evidence:  Judicial  Notice:   Constitutions  of  Other  States.    This 

court  will  take  judicial  knowledge  of  the  constitution  of  a  sister  state,  so 
far  as  the  jorisdiction  of  its  courts  is  shown.  Yalicni^ns,  J.,  dissent- 
ing. 

2.  Courts :  Jurisdiction :  Presumption.    It  will  be  presumed,  in  the  ab- 

sence of  eyidence  to  the  contrary,  in  favor  of  courts  of  general  jurisdic- 
tion of  sister  states,  that  they  have  the  authority  they  assume  to  exercise, 
and  that  the  modes  of  procedure  pursued  by  them,  though  different  from 
that  established  by  the  laws  of  this  state,  are  authoriz^  by  the  laws  of 
the  state  in  which  they  act.  [Ward  v.  Baker,  16  Ksui.  32;  Comstock  v. 
Adams,  23  Kan.  525.] 

3.  Judgments,  Foreign :  In  Vacation.    Thus,  though  in  this  state  judg- 

ments in  courts  of  record  can  be  entered  only  in  term-time,  yet,  where 
the  duly-authenticated  record  of  a  court  of  general  jurisdiction  of  a  sister 
state  shows  a  judgment  entered  in  vacation,  it  will  be  presumed,  in  the 
absence  of  any  showing  to  the  contrary,  that  such  a  judgment  was  au- 
thorized by  the  laws  of  that  state. 

4.  Constitutional  Law :  Limitations:  Judgments,  Foreign.    So  much  of 

section  1  of  chapter  87,  Laws  1870,  as  reads,  "And  no  action  shall  be  main- 
tained in  this  state  on  any  judgment  or  decree  rendered  in  another  state 
or  country  against  a  resident  of  this  state,  where  tiie  cause  of  action 
upon  which  such  judgment  or  decree  was  rendered  could  not  have  been 
'  maintained  in  this  state,  at  the  time  the  action  thereon  was  commenced 

in  such  other  state  or  country,  by  reason  of  lapse  of  time, "  is  unconstitu- 
^278    tional  and  void,  as  conflicting  *with  section  1  of  article  4  of  the  United 

States  constitution,  which  ordains  that  "full  faith  and  credit  shall  be 
given  in  each  state  to  the  public  acts,  records,  and  judicial  proceedings 
of  every  other  state." 

Error  from  Bile;  district  court. 

Action  by  Goffiu,  as  plaintiff,  whose  petition  alleged  "that  the  said 
plaintiff,  on  the  twenty-ninth  of  April,  1872,  by  the  consideration  and 
judgment  of  the  circuit  court  of  the  state  of  Illinois,  begun  and  held  at 

*  See,  also,  Haynes  v.  Cowen,  po«<,  *S87. 
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the  oonrt-hoase  in  OenevSi  in  the  county  of  Kane,  on  said  twenty-ninth 
of  April,  reoovered  against  the  said  Orlando  Dodge  the  som  of  $511.90, 
his  debt,  and  his  costs  in  and  about  his  suit  expended,  taxed  at  $280, 
which  said  judgment,  a  copy  of  which  is  hereto  attached,  marked 
'Exhibit  A,'  still  remains  in  said  court  in  full  force  and  effect,  in 
nowise  reversed  or  annulled,"  etc.  The  judgment  itself,  said  Exhibit 
A,  shows  that  it  was  entered  on  a  warrant  of  attorney,  '"in  vacation, 
after  a  refi^uiar  term  of  the  circuit  court  of  said  £ane  county,  begun 
and  held  on  Monday,  the  fifth  of  February,  1872.''  Dodge  answered, 
setting  up  two  defenses :  First,  nul  tiel  record;  second^  the  statute  of 
limitations*  Trial  at  the  September  tern\,  1874,  of  the  district  court. 
Verdict  and  judgment  for  plaintiff  for  $600.20. 

H.  O,  Earner  <t  Son,  for  plaintiff  in  error. 

The  court  erred  in  permitting  Coffin  to  introduce  the  record  from 
the  circuit  court  of  Eane  county,  Illinois.  That  record  was  defective 
for  the  reason  that  it  was  taken  in  vacation,  and  not  in  accordance 
with  the  common  law,  and  does  not  come  within  the  provisions  of 
the  United  States  constitution,  art.  4,  §  1,  or  the  laws  of  congress 
passed  in  pursuance  thereof.  Galpin  v.  Page^  18  Wall.  350.  Neither 
does  it  come  within  the  provisions  of  our  Code.  Gen.  St.  p.  700,  § 
371.  At  common  law  a  judgment  rendered  by  the  clerk  in  vacation 
is  a  nullity,  and  such  has  been  the  ruling  of  this  court.  Mifflin  v. 
Stalker,  4  Kan.  *283.  The  judgment  roll  from  Kane  county,  lUinois. 
being  the  roll  of  a  judgment  taken  in  vacation,  and  entered 
*279  'without  the  order  of  a  judge  or  justice  of  said  court,  whether 
good  in  Illinois  or  not,  was  a  nullity  here.  A  judgment  by 
confession  should  be  made  in  open  court,  and  have  all  the  qualities, 
incidents,  and  attributes  of  other  judgments,  (Nichols  v.  Hewit,  4 
Johns.  423;  Freem.  Judgm.  456,  §  547;)  and  to  entitle  its  record  to 
be  read  in  other  states  it  must  be  taken  according  to  the  established 
rules  of  the  common  law,  (Galpin  v.  Page,  18  Wall.  350.) 

Again,  in  the  cognovit  or  power  of  attorney  by  which  this  judgment 
was  confessed  in  Illinois,  it  is  provided  that  Charles  Wheaton,  or  anv 
other  attorney  of  any  court  of  record,  may  confess  judgment;  and  the 
judgment  was  confessed  by  one  W.  3.  Brown,  who  was  not  only  not 
proved  to  be  an  attorney  of  any  court  of  record,  but  does  not  even 
sign  his  name  as  such,  but  signs  himself  as  attorney  in  fact  for  Or- 
lando Dodge.  We  submit  that,  where  a  party  is  not  named  in  such 
a  power,  he  must  affirmatively  show  such  a  character  as  brings  him 
within  its  purview. 

Agaiu,  this  Illinois  judgment  was  rendered  on  two  notes,  both  due 
December  22,  1859,  and  the  judgment  was  taken  there  on  the  twenty- 
ninth  of  April,  1872,  more  than  twelve  years  after  their  maturity, 
and  no  payment  or  other  renewal  was  made,  or  pretended  to  have  been 
made,  on  them  during  this  time.  Our  act  of  1870,  c.  87,  §  1,  effect- 
ually disposes  of  this  case.  We  are  aware  that  it  has  been  and  will 
again  be  contended  that  this  statute  is  unconstitutional. .  That  a  state, 
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by  its  limitation  lawSi  may  bar  a  right  of  action  upon  a  jadgment 
from  another  state,  where  the  limitation  laws  of  the  state  to  which 
the  judgment  is  brought  are  shorter  than  those  of  the  state  from  which 
it  came,  is  too  well  settled  to  admit  of  controversy.  Walker  v.  Parker, 
13  Pet.  172;  D'Aroy  v.  Ketchum,  11  How.  165;  Galpin  v.  Page,  18 
Wall.  850;  Thompson  v.  Whitman,  Id.  457.  We  suppose  the  only 
real  question  about  the  constitutionality  of  this  statute  is  whether, 
having  cut  off  all  time  for  commencement,  and  barred  any  action,  it 
has  violated  the  provision  of  the  United  ^States  constitution  giving 

full  faith,  credit,  etc.  We  desire  to  call  attention  to  the  lan- 
*280     guage  of  the  statute  of  1870.     It  protects  only  persons  *who 

were  re^identBof  this  state  at  the  time  judgment  was  rendered 
in  such  other  state  or  country.  It  does  not  prevent  judgments  from 
other  states  or  countries,  where  the  parties  are  both  residents,  and 
both  alike  subject  to  the  laws  of  such  state  or  country,  from  being 
enforced  here.  Neither  does  it  deprive  a  party  of  his  judgment,  but 
leaves  him  with  it  in  full  force  in  the  state  where  he  chose  to  take  it. 
This  is  not  a  retrospective  statute.  It  is  prospective,  and  was  ap- 
proved March  3, 1870,  while  this  judgment  was  taken  April  29, 1872, 
more  than  two  years  afterwards. 

Green  d  Hessen,  for  defendant  in  error. 

Bbeweb,  J.  This  was  an  action  on  a  judgment  rendered  in  the 
eircait  court  of  Kane  county,  Illinois.  Said  judgment  was  rendered 
in  the  spring  of  1872,  upon  two  notes  executed  in  March,  1859.  At- 
tached to  each  note  was  a  warrant  of  attorney  authorizing  "Charles 
Wheaton,  Esq.,  or  any  other  attorney  of  any  court  of  record,**  to  enter 
appearance,  waive  process,  and  confess  judgment.  Upon  these  war- 
rants, and  without  any  service  of  process  or  other  appearance,  judg- 
ment was  entered  in  vacation.  It  is  insisted  that  this  judgment, 
having  been  entered  in  vacation,  was  a  nullity,  and  Mi£9in  v.  Stalker, 
4  Ean.  *283y  is  cited  as  authority  therefor.  But  that  case  simply 
decides  as  to  the  practice  in  this  state,  and  the  authority  to  enter 
judgments  in  our  courts  at  other  than  the  regular  terms.  And  the 
question  here  is  not  whether  such  judgment  would  be  valid  if  entered 
in  this  state,  but  was  it  valid  in  lUinois^  where  it  was  entered  ?  French 
V.  Pease,  10  Ean.  *54.  Now,  this  court  will  take  judicial  knowledge 
of  the  constitution  of  the  state  of  Illinois,  so  far  as  this  question  is 
involved,  (Butcher  v.  Bank  of  Brownsville,  2  Ean.  *70 ;)  and  by  that 
constitution  we  find  that  the  circuit  court  is  one  of  general  original 
jurisdiction.  Being  a  court  of  general  jurisdiction,  the  presumption 
is  in  favor  of  the  authority  which  it  assumed  to  exercise. 
*281  Though  the  mode  of  procedure  *be  different  from  that  estab- 
lished in  this  state,  yet  it  will  be  presumed  to  be  in  accord- 
ance with  that  authorized  by  the  statutes  of  the  state  in  which  it  was 
rendered.  In  2  Amer.  Lead.  Gas.  (5tb  Ed.)  647,  it  is  said  that  ''it 
is  obviously  essential  to  the  effectual  operation  of  the  design  of  the 
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oonstiiution  that  the  records  of  the  judgments  of  other  states,  dnly 
authenticated  under  the  act  of  congress,  should  not  merely  prove  them- 
selves, but  give  rise  to  a  presumption  that  the  court  possessed  the  au- 
thority which  it'  assumed  to  exercise;"  and  many  authorities  from 
different  states  are  cited  in  support  of  the  proposition.  And,  again, 
it  adds:  "The  presumption,  omnia  rit$  acta,  will  accordingly  hold 
good  until  repelled,  and  the  burden  of  proof  is  on  him  by  whom  a 
record,  duly  authenticated,  and  which  appears  to  be  regular,  is  im- 
pugned." So  that,  in  the  absence  of  any  evidence  to  the  contrary, 
the  presumption  would  be  that  a  judgment  entered  in  vacation  was 
valid,  according  to  the  laws  of  Illinois.  But  we.  are  not  left  to  a 
presumption.  In  Dunham  v.  Brown,  24  III.  93,  we  find  such  a  mode 
of  procedure  upheld  by  the  supreme  court  of  that  state. 

Again,  it  is  urged  that  the  warrant  of  attorney  authorizes  ''Charles 
Wheaton,  or  any  other  attorney  of  any  court  of  record,*'  to  appear  and 
confess.  And  the  record  shows  that  one  W.  J.  Brown  appeared  and 
confessed,  and  that  there  is  no  evidence  that  he  was  an  attorney  of 
any  court,  and  he  signs  himself  "attorney  in  fact"  for  defendant  We 
suppose  the  designation  was  correct,  for  one  authorized  by  such  a 
warrant  of  attorney  is  an  attorney  in  fact;  and  in  the  recital  of  the 
judgment  it  reads  "that  the  plaintiff  appeared  by  T.  C.  Moore,  his 
attorney,  and  the  defendant  by  W.  J.  Brown,  his  attorney."  This 
recital  is  evidence,  prima  facie  at  least,  that  both  Moore  and  Brown 
were  attorneys  of  the  court  in  which  the  judgment  was  entered.  But, 
passing  these  considerations,  it  was  for  the  defendant,  upon  the  prin- 
ciples heretofore  stated,  to  overthrow  the  presumption  in  favor  of  this 
judgment  by  showing,  if  he  could,  that  W.  J.  Brown  was  not  an  attor- 
ney of  a  court  of  record.  It  is  useless  to  inquire  as  to  the  oir- 
*282  ^cumstances  under  which  the  judgment  of  the  court  of  a  sister 
state  can  be  impeached,  for  here  there  was  no  testimony  tend- 
ing to  impeach  it.  The  testimony  of  Dodge,  that  he  never  employed 
Brown,  or  authorized  him  to  appear  and  confess  judgment,  that  he 
was  never  served  with  process,  etc.,  is  wholly  immaterial.  He  does 
not  deny  the  execution  of  the  warrant  of  attorney,  or  question  its  valid- 
ity ;  and  all  further  matters,  except,  perhaps,  whether  Brown  was  an 
attorney  of  a  court  of  record,  are  questions  of  law. 

One  other  question  remains.  Counsel  contends  that  no  action  can 
be  maintained  on  this  judgment  because  of  section  1  of  chapter  87, 
Laws  1870,  which,  among  other  things,  provides:  **And  no  action 
shall  be  maintained  in  this  state,  or  any  judgment  or  decree  rendered 
in  another  state  or  country  against  a  resident  of  this  state,  where  the 
cause  of  action  upon  which  such  judgment  or  decree  was  rendered 
could  not  have  been  maintained  in  this  state,  at  the  time  the  action 
thereon  was  commenced  in  such  other  state  or  country,  by  reason  of 
lapse  of  time." 

Of  the  applicability  of  this  statute  there  can  be  no  question.  Tbe 
notes  were  more  than  twelve  years  past  due  when  the  proceedings 
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were  commenced  in  the  circait  court  of  Kane  county;  and  the  only 
testimony^  that  of  Dodge  himself,  showed  that  he  had  been  a  resident 
of  this  state  for  the  last  thirteen  years,  and  had  not  been  back  to 
Illinois  since  18$9.  But  a  statute  in  all  essential  particulairs  exactly 
like  this  has  been  before  the  supreme  court  of  the  United  States,  and 
declared  unconstitutional  and  void,  as  conflicting  with  section  1  of 
article  4  of  the  federal  constitution,  which  ordains  that  **full  faith 
and  credit  shall  be  given  in  each  state  to  the  public  acts,  records, 
and  judicial  proceedings  of  every  other  state/*  The  statute  which 
was  before  that  court  was  a  statute  of  Mississippi,  and  in  these  words : 
"No  action  shall  be  maintained  on  any  judgment  or  decree  rendered 
by  any  ooort  without  this  state,  against  any  person  who,  at  the  time 
of  the  commencement  of  the  action  in  which  such  judgment  or  decree 
was  or  shall  be  rendered,  was  or  shall  be  a  resident  of  this  state,  in 
any  case  where  the  cause  of  action  would  have  been  barred 
*&88  by  any  act  *of  limitation  of  this  state  if  such  suit  had  been 
brought  therein.'*  Christmas  v.  Bussell,  5  Wall.  290.  The 
similarity  of  the  statutes  is  obvious,  and  the  decision  of  that  court 
conclusive  upon  the  question. 

There  being  no  other  question  in  the  case,  the  judgment  will  be 
affirmed* 

KiNOMAN,  C.  J.,  concurring. 

Yalbntinb,  J.,  (dissenting.)     I  cannot  concur  with  my  brethren 
in  what  they  say  in  the  first  paragraph  of  the  syllabus  and  the  cor- 
responding portion  of  the  opinion.    They  hold  that  this  court  can 
take  judical  notice  of  the  contents  of  the  constitutions  of   sister 
states,  so  far  as  such  constitutions  define  the  jurisdictions  of  the 
courts  of  such  states.     Now,  if  this  court  can  do  so,  of  course  every 
other  court  in  the  state  may  jdo  so,  and  not  only  may  do  so,  but  must 
do  so,  for  a  court  that  can  take  judicial  notice  of  a  thing  is  not  at  lib- 
erty to  refuse  when  legally  called  upon  to  do  so;  and,  if  courts  can 
take  judicial  notice  of  the  constitutions  of  other  states  for  the  purpose 
of  ascertaining  the  jurisdiction  of  their  courts,  I  know  of  no  good  rea- 
son why  they  should  not  also  take  judicial  notice  of  their  statutes  for 
the  same  purpose.     The  jurisdictions  of  many  of  the  courts  of  other 
states  are  not  in  any  manner  defined  by  their  constitutions,  but  are 
defined  by  their  statutes,  or  by  their  statutes  and  usage ;  and,  if  we 
are  to  take  judicial  notice  of  the  jurisdictions  of  the  courts  of  other 
states,  we  must  look  into  their  statutes  as  well  as  into  their  constitu- 
tions.   And,  if  we  can  take  judicial  notice  of  the  constitutions  and 
statutes  of  other  states  for  one  purpose,  I  know  of  no  good  reason 
^hy  we  should  not  take  judicial  notice  of  such  constitutions  and  stat- 
utes for  all  purposes*    But  the  jurisdictions  of  the  courts  of  other 
Btates  sometimes  rest,  partially  at  least,  upon  their  common  law,  or 
upon  immemorial  usage,  or  upon  judicial  decisions.    Now,  must  we 
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also  take  jadicial  notice  of  the  oommon  law,  the  immemorial  asage, 
and  the  jadicial  decisions  of  such  other  states?  To  take  jadi- 
*284  oial  notice  of  the  laws  of  other  states  *is  contrary  to  a  well- 
settled  principle  of  law.  The  rale  is  that  coarts  of  one  state 
cannot  take  jadicial  notice  of  the  laws  of  another  state,  bat  saoh  laws 
must  be  pleaded  and  proved  by  the  party  who  relies  npon  them  the 
same  as  other  facts.  Hanter  v.  Ferguson,  13  Ean.*46S,*475;  Shed 
v.  Augustine,  14  Ean.  *282;  Sedg.  St.  <k  Const.  Law,  363*365;  5  U. 
S.  Dig.  (1st  Ser.)  p.  487,  par.  102;  Id.  pp.  745-760,  pars.  6307-5432, 
and  the  numerous  cases  there  cited.  The  cases  are  too  numerous  to 
cite  in  this  opinion.  In  my  opinion,  this  rule  includes  all  laws  of 
sister  states,  whether  such  laws  are  embodied  in  constitutions  or 
statutes,  or  their  common  law,  or  in  jadicial  decisions,  or  in  imme- 
morial usage. 

In  the  case  at  bar  the  court  has  properly  adopted  the  rule  which  it 
has  adopted  principally  because  of  the  great  inconvenience  of  reqair« 
ing,  in  every  case,  the  party  who  attempts  to  introduce  in  evidence 
a  judicial  record  of  a  court  of  another  state  to  first  prove  that  such 
court  had,  by  the  laws  of  its  own  state,  the  requisite  jurisdiction. 
This  inconvenience  would  undoubtedly  be  great,  for  the  opposite 
party  would  probably  in  nearly  every  case  require  the  evidence;  and 
yet  probably  in  not  more  than  one  case  in  a  thousand  would  it  be  found 
that  the  court  of  said  other  state  did  not  possess  ample  jurisdiction 
in  the  premises.  But  still,  as  I  think,  it  would  be  much  better,  in 
order  to  avoid  this  inconvenience,  to  resort  to  natural  and  reasonable 
presumptions  in  favor  of  the  jurisdiction  of  the  coarts  than  to  violate 
a  generally  and  universally  recognized  rule  of  law,  or  to  unnecessa- 
rily introduce  an  exception  into  such  general  rule  of  law.  In  my 
opinion,  the  courts  of  this  state  may  take  judicial  notice  of  the  exist- 
ence and  political  organization  of  all  the  states.  They  may  take  ju- 
dicial notice  that  such  states  have  written  constitutions  and  written 
statutory  laws;  that  their  governments  are  republican  in  form,  and 
similar  to  our  own;  that  they  each  have  an  executive  department,  a 
legislative  department,  and  a  judicial  department;  and  can  take  ju- 
dicial notice  of  all  the  powers,  privileges,  and  disabilities  of  snch 
states  as  established  and  defined  by  the  constitution  and  laws 
*285  of  the  United  *  States;  and,  besides  this,  we  can  take  judicial 
notice  of  the  kind  of  jurisdiction  usually  exercised  by  coarts  of 
record,  by  courts  of  general  or  superior  jurisdiction,  by  probate  courts, 
by  justices  of  the  peace,  and  by  police  magistrates.  But  this  isaboat 
as  far  as  we  can  go  in  taking  judicial  knowledge  of  the  laws  and  in- 
stitutions of  other  states,  or  of  the  jurisdiction  that  their  courts  may 
exercise.  After  this  we  must  resort  to  presumptions;  and  one  of  the 
first  of  presumptions  is  the  following :  In  the  absence  of  anything 
showing  the  contrary,  we  presume  that  the  laws  of  other  states  are 
substantially  the  same  as  our  own, — Furrow  v.  Ghapin,  13  Ean*  *107, 
*113;  Hickman  v.  Alpaugh,  21  Gal.  225;  Hill  v.  Grigsby,  82  Gal. 
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55;  Sharp  v.  Sharp,  85  Ala.  674,  680;  Oox  v.  Morrow^  14  Aik.  603, 
604^  609,  €t  seq.;  Atkinson  v.  Atkinson,  16  La.  Ann.  491;  Crane  v. 
Hardy,  1  Mioh.  56;  Cooper  v.  Beaney,  4  Minn.  528,  (Gil.  413 ;)  Brim- 
hall  Y.  Van  Campen,  8  Minn,  13,  (Gil.  1;)  Bobinson  v.  Donohy,  3 
Barb.  20;  State  v.  Patterson,  2  Ired.  346;  Greeny.  Bugeby,28  Tex. 
539»  544;  Bape  v.  Heaton,  9  Wis.  329 ;  Walsh  ▼.  Dart,  12  Wis.  635; 
n.  S.  Dig.  (1st  Ser.)  500,  501,  pars.  393*-417;— and  therefore,  as  a 
corollary  from  this  presumption,  ve  farther  presume,  in  the  absence 
of  anything  to  the  eontrary,  that  a  judicial  record  from  another  state, 
properly  authenticated,  and  in  due  form  according  to  the  laws  of  our 
own  state,  is  valid  in  said  other  state,  (French  v.  Pease,  10  Ean. 
•51.) 

But  the  presumption  in  favor  of  the  regularity  and  validity  of  ju- 
dicial records  ia  sometimes  strong  enough  to  make  the  record  of  judi* 
eial  proceedings  from  another  state  valid,  although,  if  its  regularity 
and  validity  were  to  be  determined  by  the  laws  of  our  own  state,  we 
would  hold  the  record  or  some  portion  thereof  void.  Keely  v.  Garner, 
13  lud.  399.  In  such  a  case  the  presumption  in  favor  of  the  regu- 
larity and  validity  of  the  record  is  stronger  than  the  presumption  that 
the  laws  of  the  other  state  are  like  ours;  and  in  such  a  case  it  is  pre- 
sumed that  the  laws  of  the  other  state  are  such  as  to  make  the  record 

valid.  In  Arkansas  it  has  been  decided  that,  "in  the  absence 
*286     of  evidence  to  the  contrary,  the  ^court  will  presume  in  favor 

of  the  regularity  of  the  official  proceedings  of  a  sister  state ; 
as,  where  the  seal  of  a  court  is  affixed  by  impression  on  paper,  with- 
out wax,  or  any  other  tenacious  substance,  that  the  sealing  was  ac- 
cording to  the  laws  of  the  state."  State  v.  Lawson,  14  Ark,  114.  In 
Delaware  it  has  been  decided,  that  a  record  of  another  state,  properly 
certified  to  under  the  seal  of  a  court,  is  evidence  that  the  court  was 
a  court  of  record.  Smith  v.  Bedden,  5  Har.  321.  In  Wisconsin  it 
has  been  presumed,  from  the  name  of  the  court,  and  held,  that  "the 
circuit  court  of  Kent  county,  state  of  Michigan,"  was  a  court  of  gen- 
eral jurisdiction.  Jarvis  v.  Bobinson,  21  Wis.  524.  Also,  in  this 
connection,  see  Enapp  v.  Abell,  10  Allen,  488,  489,  and  cases  there 
cited.  In  New  York  it  has  been  held  that  ''the  record  of  a  judgment 
in  a  neighboring  state  is  primafacie  evidence  that  the  court  by  which 
it  was  rendered  had  jurisdiction."  Shumway  v.  Stillman,  4  Cow. 
292,  296.  In  Pennsylvania,  in  the  case  of  Wetherell  v.  Stillman,  65 
Pa.  St.  105,  the  court,  speaking  of  the  record  of  a  judgment  from 
New  Y6rk,  say  that,  "without  it  were  shown  that  the  court  which  ren- 
dered the  judgment  was  a  court  of  special  or  limited  jurisdiction,  no 
averment  can  be  made  against  the  conclusiveness  of  its  record,"  (page 
114;)  and  "the  record  of  the  judgment  from  New  York  shows  that 
the  plaintiff's  costs  were  included  in  and  formed  parcel  of  the  judg- 
ment. We  are  to  presume  that  this  is  in  conformity  with  the  laws 
of  that  state,"  (page  115.)  See,  also,  Lapham  v.  Briggs,  27  Yt. 
27,  35;  Shumway  v.  Stillman,  6  Wend.  447. 
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After  a  oarefol  examination  of  this  Bobjeot  I  have  oome  to  the  con* 
clasion  that,  instead  of  saying  that  the  ooorts  of  this  state  will  take 
judicial  knowledge  of  the  laws  of  other  states,  so  as  to  determine  the 
jurisdiction  of  their  various  courts,  we  should  say  that,  whenever  a 
record  from  another  state  is  brought  to  this  state  properly  authen- 
ticated under  the  act  of  congress  passed  for  that  purpose,  (1  U.  8.  St. 
at  Large,  122,)  the  courts  of  this  state  will  presume  that  such  record 
is  just  what  it  purports  to  be.  If  it  purports  to  be  a  record 
*287  of- a  court  of  record,  we  should  *pre8umeit  to  be  such.  If  it 
purports  to  be  the  record  of  a  court  of  general  or  superior  juris* 
diction,  we  should  presume  it  to  be  each*  And,  as  a  general  rule, 
where  the  record  seems  to  be  the  record  of  a  court,  is  attested  by  the 
clerk  with  the  seal  of  the  courts  and  the  proper  certificate  of  the  judge 
is  attached,  we  should  presume  that  the  record  is  that  of  a  court  of 
record ;  and,  where  the  subject-matter  of  such  record  is  also  such  as 
usually  comes  within  the  jurisdiction  of  courts  of  general  or  superior 
jurisdiction,  we  should  presume,  in  the  absence  of  anything  to  tbe 
contrary,  that  such  court  was  a  court  of  general  or  superior  juris- 
diction.  Such  presumptions  would  seldom,  if  ever,  mislead  a  court. 
The  record  itself  will  generally  show  whether  the  court  is  one  of  gen- 
eral or  superior  jurisdiction,  or  one  of  limited,  special,  or  inferior 
jurisdiction;  and  in  those  rare  cases  where  the  record  does  not  show 
this,  let  the  party  who  would  be  prejudiced  thereby  plead  the  laws  of 
the  sister  state,  and  show  by  them,  the  nature  and  character  of  tbe 
jurisdiction  possessed  by  the  court  from  which  the  record  is  obtained^ 


August  Jabdickb  r.  Mabtin  Patbib,  Sheriff,  etc. 

July  Term,  1875. 

Injunction :  Bestraining  Execution  Sale.  Where,  upon  one  day,  a  peti- 
tion in  error  and  transcript  are  duly  filed  in  this  court  to  reverse  a  judge- 
ment of  tbe  district  court,  on  the  next  a  bond  to  stay  proceedings  duly 
filed  in  the  district  court  clerk's  office,  and  on  the  third  an  application 
made  to  the  district  judge  for  a  temporary  injunction  restraining  tiie 
sheriff  from  selling  certain  personal  property,  seized  upon  an  execution 
legally  issued  and  placed  in  the  officer's  hands  before  the  filing  of  the 
petition  in  error,  and  where  it  does  not  appear  that  the  sheriff  had  any 
actual  knowledge,  information,  or  notice  of  the  proceedings  in  error. 
held,  that  a  ruling  of  the  district  judge,  refusing  the  injunction,  will  not 
be  reversed.* 

•288     *Error  from  Washington  district  court. 
The  case  is  stated  in  the  opinion. 
T.  J,  Humes  and  J.  W.  Rector^  for  plaintiff. 

^See  Wood  ▼.  Millspaugh.,  anU,  *14,  and  note. 


JASDICEE  V.  PATRIE.  223 

Plaintiff^  by  due  and  regular  proceedingSi  as  provided  by  the  Code, 
S§  551,  554,  566,  was  entitled  to  a  stay  of  proeeedings  upon  the  exe- 
«ation  issaed  against  him  on  the  Serafiford  judgment.  As  the  sheriff 
bad  received  the  execution  before  the  stay  was  effected,  we  were 
entitled,  upon  showing  the  facts  by  petition,  to  the  order  restraining 
farther  proceedings.  It  was  not  necessary  to  give  him  notice ;  and 
if  the  question  of  costs  is  regarded  as  in  the  way,  the  answer  is  that 
this  is  an  equity  proceeding,  and  it  is  in  the  power  of  a  court  of  equity 
to  grant  us  the  injunction  prayed  for,  and  on  final  hearing  impose 
the  costs  on  us.     Civil  Code,  §  591. 

W,  C,  Webb  Bind  J.  O.  Lowe,  for  defendant  in  error. 

The  petition  for  the  injunction  is  not  sufficient.  It  does  not  show 
that  the  requisite  steps  were  taken  by  plaintiff  in  error  to  stay  or  to 
supersede  the  execution  issued  on  the  judgment  in  favor  of  Scrafford 
V.  Jaedicke.  It  does  not  allege  that  any  pracipe  or  order  was  made 
or  filed  in  this  court,  with  the-  petition  in  error,  or  otherwise,  at  any 
time,  for  a  summons  in  error,  nor  that  a  summons  in  error  had  been 
issued  or  served,  nor  that  the  sheriff  (defendant  in  error  in  this  case) 
was  in  anywise  notified  or  informed  that  an  appeal  had  been  taken, 
and  proceedings  stayed  on  the  judgment  upon  which  the  execution 
held  by  him  was  issued. 

Plaintiff  in  error  had  and  has  an  adequate  remedy  at  law  for  the 

redress  of  his  supposed  injury.     Upon  giving  duo  notice  of  his  appeal, 

and  of  obtaining  a  legal  stay  of  proceedings,  he  could  bring 

*289     trespass  against  Scrafford  and  the  ^sheriff,  or  he  could  apply 

to  this  court,  or  to  the  court  below,  or  district  judge,  for  an 

order  to  stay  proceedings. 

To  permit  the  action  of  injunction  against  the  sheriff  is  to  impose 
upon  him  the  costs  of  an  action  in  a  case  where  he  is  not  only  not  in 
fault,  but  is  in  the  legitimate  discharge  of  a  positive  duty.  This  is 
avoided,  and  the  party  complaining  is  fully  protected,  by  applying  to 
the  district  court  or  district  judge,  in  the  original  case,  for  an  order 
superseding  the  execution ;  and  in  such  case  the  judgment  plaintiff 
would  be,  as  he  ought  to  be,  if  he  is  unjustly  pressing  his  execution, 
saddled  with  the  costs  himself. 

Bbbwbb,  J.  This  was  an  action  of  injunction.  The  petition  alleges 
that  in  August,  1874,  one  G.  G.  Scrafford  obtained  a  judgment  in  the 
district  court  of  Washington  county  against  the  plaintiff  for  $200 ; 
that  on  September  24th,  then  next,  the  plaintiff  filed  in  the  office  of 
the  clerk  of  the  supreme  court  a  petition  in  error,  with  a  transcript 
of  the  record,  for  the  purpose  of  obtaining  a,  reversal  of  said  judg- 
ment; that  afterwards,  and  on  September  25th,  he  filed  his  bond  to 
stay  proceedings,  duly  executed  and  approved,  with  the  clerk  of  the 
district  court  of  Washington  county;  that,  prior  to  the  commence- 
ment of  the  proceedings  in  error,  an  execution  had  been  duly  issued 
on  the  judgment  to  the  defendant,  sheriff  of  said  county,  who  levied 
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on  certain  goods  and  chattels  of  plaintiffi  and,  notwithstanding  the 
proceedings  in  error  and  the  stay*  is  aboat  to  sell  them ;  that  such 
sale  will,  if  permitted,  work  great  and  irreparable  injury.  On  the 
twenty-sixth  of  September  an  application  was  made  for  a  preliminary 
injunction  upon  this  petition.  The  application  was  overruled,  and 
this  is  the  error  complained  of.  We  think  the  ruling  mast  be  sus- 
tained. The  petition  was  filed  on  the  24rth,  the  bond  on  the  96th^ 
and  this  application  made  on  the  26th.  It  is  nowhere  alleged  that 
the  sheriff  had  any  actual  notice  of  the  filing  of  either  the  petition 
or  bond,  or  any  knowledge  or  information  concerning  them. 
*290  Now,  it  seems  to  ns  that  *before  the  sheriff  is  subjected  to  an 
action,  and  mulcted  in  the  costs  therefor,  for  executing  a  process 
valid  on  its  face,  and  lawfully  issued  to  him,  he  should  have  some 
actual  notice  or  information  of  proceedings  staying  the  execution  of 
such  process.  For  all  that  the  petition  shows  the  first  intimation  the 
sheriff  had  that  there  was  any  thought  of  proceedings  in  error  was 
the  notice  of  this  application  for  an  injunction.  Doubtless  the  statute 
is  defective  in  not  making  any  provision  for  notice,  and  unquestion- 
ably by  the  steps  taken  the  execution  was  legally  stayed.  But  oom- 
mon  justice  to  the  officer  requires  that  he  should  be  informed  of  what 
had  been  done  before  subjected  to  the  vexation  and  costs  of  a  suit, 
that  be  make  suitable  inquiry,  and  govern  bis  actions  accordingly. 
We  do  not  mean  to  be  understood  as  deciding  that  if,  after  being 
infolrmed  of  the  proceedings  in  error  and  the  stay,  the  sheriff  should 
still  attempt  to  make  a  sale,  he  could  not  be  restrained  by  injunction ; 
though  we  think  even  in  such  cases  the  better  practice  would  be  to 
file  a  motion  in  the  case  in  which  the  judgment  was  rendered  for  an 
order  on  the  officer  to  return  the  execution. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 

Valentine,  J.  I  concur  in  the  decision  of  this  case,  but  express 
no  opinion  upon  the  matter  stated  in  the  latter  portion  oif  the  opinion 
delivered  by  Mr.  Justice  Brewer. 


Albert  G.  Smith  and  others  v.  John  T.  Smith  and  another. 

July  Term,  1875. 

Occupying  Claimant:  Improvements  Made  and  Taxes  Paid.    Where 

a  person  is  in  poesession  of  certain  real  estate,  holding  the  same  ander  a 

tax  deed  executed  in  1864,  upon  a  tax*sale  certificate  issued  in  1862  to 

a  county,  and  assigned  in  1864  to  the  bolder  of  the  tax  deed  by  tbe  county 

treasurer,  who  h^  no  authority  at  that  time  to  assign  the  same,  and 

where  such  person  has,  while  holding  said  real  estate  under  said  tax 

*291    deed,  made  lasting  I'and  valuable  improvements  on  said  real  estate. 

Tutld  that,  although  said  tax  deed  is  void  upon  its  face,  yet  that  tbd 

holder  thereof,  when  an  action  is  brought  against  him  by  tbe  original 
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owner  of  said  real  estfeite  for  the  recovery  oC  the  same^  is  entitled  to  tb^ 
benefit  of  both  the  occupying  claimant  act  and  section  117  of  the  tax 
law.i 

Brrer  from  Atchison  district  eourt. 

Ejeetmenty  brought  by  Albert  G.  Smith  and  two  others  as  plain- 
tiffs, against  John  T.  Smith  and  another,  as  defendants,  for  a  lot  in 
the  oi^  of  Atchison.  Plaintiffs'  petition  alleged  title  in  fee  and  right 
of  possession  in  plaintiffs,  and  wrongful  withholding  by  defendants. 
One  defendant  disclaimed,  except  as  a  tenant  nnder  defendant  John 
T.  Smith,  who  claimed  title  in  himself  nnder  a  tax  deed  issued  to 
one  "J.  T.  Morse,  his  heirs  and  assigns,"  June  1, 1864,  on  a  tax  sale 
made  in  May,  1862.  Said  tax  deed,  which  was  made  a  part  of  the 
answer,  contains  this  recital:  ''And  whereas,  the  county  treasurer 
of  said  Atchison  county  did,  on  the  sixteenth  of  May,  1864,  duly  as- 
sign  the  certificate  of  the  sale  of  the  property  as  aforesaid,  and  all 
the  right,  title,  and  interest  .of  said  Atchison  county  in  and  to  said 
property,  to  J.  T.  Morse,  of  the  county  of  Atchison  and  state  of  Kan- 
sas. **  Defendant  also  alleged  due  and  proper  conveyances  from  said 
Morse  to  himself,  and,  for  a  further  defense,  said  defendant  alleged 
the  payment  of  taxes,  "etc.,  from  the  date  of  said  tax  sale,  for  which 
he  claimed  lien  on  the  land,  and  also  that  he  had  made  certain  last- 
ing and  valuable  improvements  on  said  lot,  for  the  value  of  which  he 
claimed  the  benefit  of  the  occupying  claimant  act.  Plaintiffs  de- 
murred. The  district  court,  at  the  June  term,  1874,  sustained  said 
demurrer;  '"holding,"  says  the  transcript,  "the  law  of  the  case  to  be 
that  said  tax-sale  certificate  and  such  tax  deed  were  void,  but  that 
the  defendant  or  holder  thereof  was  entitled  to  the  benefit  of  the  pro- 
visions of  section  117,  chapter  107,  of  General  Statutes,  and  that 
he  had  a  lien  thereunder  for  the  amount  specified  in  such  tax  deed, 
with  costs  of  deed,  and  recording,  and  interest  thereon  at  the  rate 
of  twenty  per  cent,  per  annum  and  for  other  amounts  of  taxes 
*392  paid,  with  interest  at  *the  rate  of  twenty-five  per  cent,  per 
annum  thereon,  and  that  the  defendant  was  entitled  to  benefit 
of  the  occupying  claimant  act  for  the  lasting  and  valuable  improve- 
ments made  by  him  on  said  lot. " 

W.  W.  Outhrie,  for  plaintiffs  in  error. 

The  assignment  of  the  tax  certificate  was  to  all  intents  and  pur- 
poses no  assignment  at  all.  It  was  void.  Shoat  v.  Walker,  6  Ean. 
*65,  *73.    Being  void,  it  neither  existed  as  a  legal  fact,  nor  as  evi- 

^See,  also,  Cohen  v.  St.  Louis  A  8.  F.  Ry.  Co.,  8  Pac.  Rep.  188;  Waterson  v.  Devoe, 
18  Kan.  981;  Mfllbank  v.  Ostertag,  24  Ean.  471;  Wilder  v.  CockBliutt,  26  Kan.  510; 
Larkin  v.  Wilson,  28  Kan.  516.  A  party  is  not  entitled  to  tiie  benefit  of  the  occu- 
pying claimant  act,  or  to  a  recovery  for  the  value  of  improvements  made  by  him, 
nnless,  at  the  time  of  ftach  improvements,  be  has  the  fml  and  actual  poBseBBion. 
Goonradt  v.  Myers,  81  Kan.  80;  S.  C.  2  Pac  Rep.  868.  In  all  cases  of  void  tax  deeds, 
whatever  may  be  the  ground  upon  which  the  deeds  are  held  void,  the  holder  of 
the  tax  deed,  when  defeated  in  an  action  of  ejectment,  may  recover  the  taxes  which 
he  has  paid.  Belz  v.  Bird,  81  Kan.  145;  8.  C.  1  Pac.  Rep.  246.  See,  also,  note  to 
North  V.  Mtoore,  8  Kan.  108;  Jay  v.  Granby  Min.  Co..  anU.  n71. 

V.15Z.— 16 
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dence  of  the  existence  of  any  f aot  in  favor  of  its  possessor.  Hobson  ▼. 
Dutton,  9  Ean.  *477.  To  constitute  a  tax  deed  that  coald  ''be  defeated 
in  an  action/'  it  mast  be  a  deed  attacked  by  evidence  not  illegal  on 
face.  Shoat  v.  Walker,  6  Ean,  *74 ;  Taylor  v.  Miles,  6  Ean.  *498 ; 
Gordon  v.  State,  4  Kan*  *500;  Foreman  v.  Garter,  9  Ean.  *677; 
Challiss  V.  Headley,  Id.  ^685.  The' claim  of  defendants  in  error  for 
taxes  paid  both  before  and  alter  the  date  of  the  tax  deed  stands  only 
as  the  claim  of  one  who  has  paid  taxes  by  mistake,  viz.,  the  legal 
taxes  paid,  and  interest  at  seven  per  cent. ;  and  the  burden  of  proof 
is  on  claimant,  as  in  other  cases  of  money  demands.  The  same 
principle  applies  as  to  the  claim  for  benefit  of  occupying  claimant 
act.  Defendant  does  not  ''hold  any  land  under  any  sale  for  taxes 
authorized  by  the  laws  of  this  state."  GivU  Code,  §  601,  cl.  4,  Gen. 
St.  749.  His  claim  is  illegal,  and  he  cannot  complain  of  his  own 
act.  Lane  v.  National  Bank,  6  Ean.  *74;  Beardsley  v.  Chapman, 
1  Ohio  St.  118-122;  Harrison  v.  Castnejr,  11  Ohio  St.  339-347.  This 
is  not  like  the  case  of  Stebbins  v.  Guthrie,  4  Ean.  *353. 

A.  H,  Horton  and  B,  P.  Waggener^  for  defendants. 

The  purpose  and  object  of  section  117  of  the  tax  law  of  1868  was 
to  give  the  holder  of  a  tax  deed,  or  any  one  claiming  under  him  by 
virtue  of  such  tax  deed,  all  the  taxes  and  all  the  interest  therein  pro- 
vided, in  case  the  title  under  such  deed  should  fail,  as  an  in- 
*293  ducement  to  bid  in  property  sold  for  ^taxes.  To  render  the 
investments  in  such  deeds  secure,  this  section  provides  that 
if  "the  holder  of  a  tax  deed  he  defeated,*'  etc.,  he  shall  recover  the 
said  taxes,  interest,  and  costs  therein  named.  If  the  court  now  holds 
that  said  section  117  does  not  apply  to  defendant  John  T.  Smith  in 
this  case,  then  said  section  is  virtually  declared  nugatory,  and  with- 
out any  effect,  as  "the  experience  of  other  states  has  shown  that 
most  titles  held  in  that  way  would,  upon  proper  proceedings  had,  be 
likewise  declared  void."  Stebbins  v.  Guthrie,  4  Ean.  *366.  The  ex- 
perience of  judicial  proceedings  in  this  state,  before  and  since  the 
rendition  of  the  said  decision  above  named,  has  fully  confirmed  the 
experience  of  other  states  as  to  the  frequency  with  which  tax  deeds 
are  held  null  and  void.  See  Guittatd  Tp.  v.  Marshall,  4  Ean.  *388; 
Brumbaugh  v.  Magill,  Id.  *415 ;  Shoat  v.  Walker,  6  Ean,  *65;  Camp- 
bell V.  Fisher,  8  Ean.  *90;  Sapp  v.  Morrill,  Id.  ♦677;  Hobson  v.  But- 
ton, 9  Ean.  *477;  Park  v.  Tinkham,  Id.  *615;  Hubbard  v.  John^n, 
Id.  *632;  McQoesten  v.  Swope,  12  Ean.  *82. 

Again,  the  court  below  held  that  in  the  event  of  the  failure  of  title, 
that  defendant  in  possession  of  the  premises,  and  claiming  under  a 
tax  deed,  was  entitled  to  the  benefit  of  the  statute  and  provisions  for 
the  relief  of  occupying  claimants  of  land.  This  ruling  of  the  court 
should  be  sustained.  Laws  1873,  203,  204;  Gen.  St.  750,  §  602; 
Stebbins  v.  Guthrie,  4  Ean.  *353.  In  th«  last-named  case,  the  claim- 
ants, Stebbins  and  Porter,  were  in  possession  under  a  tax  deed  which 
the  court  held  null  and  void,  and  yet  this  court  held  that  this  was 
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sufficient  to  authorize  the  parties  to  claim  the  benefit  of  the  occupy- 
ing  claimant  law.  See,  also,  Shaler  v.  Magih,  2  Ohio,  236;  Davis 
V.  Powell,  13  Ohio,  820;  Bemis  v.  Becker,  1  Kan.  *248. 

VaijENtinb,  J.  This  was  an  action  for  the  recovery  of  certain  real 
property,  to- wit,  lot  2,  in  block  2,  in  the  city  of  Atchison.  In  this 
opinion  we  shall  speak  of  the  plaintiffs,  and  those  nnder  whom  they 
claim,  as  the  "plaintiff;"  and  the  defendants,  and  those  under  whom 
they  claim,  as  the  "defendant;"  and  .shall  not  mention  particularly 
each  separate  person.     The  plaintiff  was  the  original  owner  of  the 

lot  in  controversy.  The  defendant  holds  the  same  under  a 
*294    tax  *deed.     The  court  below  held  the  tax  deed  void,  but  also 

held  that  the  defendant  was  entitled  to  the  benefit  of  the  occu- 
pying claimant  act,  (Gen.  St.  749,  §  601  et  seq,^)  and  also  of  section 
117  of  the  tax  law,  (Gen.  St.  1057.)  The  plaintiff  claims  that  the 
court  below  erred,  and  brings  the  casb  to  this  court  for  review.  The 
facts  of  the  case  are  substantially  as  follows :  The  plaintiff  neglected 
and  failed  to  pay  the  taxes  on  said  lot  from  1860  up  to  the  commence- 
ment of  this  action.  In  May,  1862,  the  lot  was  sold  to  the  county 
of  Atchison  for  the  taxes  of  1861.  The  taxes  for  the  years  1862  and 
1863  were  charged  up  against  said  lot.  In  May,  1864,  the  defendant 
paid  into  the  oonnly  treasury  the  amount  of  the  taxes,  interest,  and 
costs  then  due  on  said  lot  for  the  years  1861, 1862,  and  1863,  and  ob- 
tained a  tax-sale  certificate  for  the  lot,  assigned  to  himself  by  the  county 
treasurer  of  said  county.  In  June,  1864,  the  defendant  obtained  a  tax 
deed  on  this  certificate,  and  had  the  same  immediately  recorded  in 
the  county  register's  office,  and  then  took  possession  of  the  property, 
and  has  had  possession  of  the  same  ever  since.  He  has  also  made 
lasting  and  valuable  improvements  on  said  lot,  and  has  paid  all  the 
taxes  accruing  thereon  ever  since  his  supposed  purchase  of  the  tax 
title. 

Now,  under  these  circumstances,  what  are  the  respective  rights  of 
the  plaintiff  and  defendant?  Now,  while  we  think  the  tax  deed  is 
void  upon  its  face,  and  confers  no  title  upon  the  defendant,  yet  we 
think  the  defendant  is  entitled  to  the  benefit  of  the  occupying  claim- 
ant act,  and  of  the  provisions  of  section  117  of  the  tax  law.  As  to 
the  defendant's  right  to  the  benefit  of  the  occupying  claimant  act,  wc 
think  the  case  of  Stebbins  v.  Guthrie,  4  Kan.  *353,  is  sufficient  au- 
thority. Although  said  tax  deed  is  void  upon  its  face,  yet  it  takes  a 
process  of  reasoning  to  make  it  apparent,  and  hundreds  and  perhaps 
thousands  of  just  such  deeds  have  been  executed  in  the  various  coun- 
ties in  this  state ;  and  until  a  judicial  decision  of  this  court  was  pro- 
mulgated, announcing  that  such  deeds  were  void  upon  their  face,  the 

whole  question  was  considered  both  by  bench  and  bar  as  envel- 
*295     oped  in  considerable  obscurity  and  uncertainty.    *An  occupant 

of  land  nnder  such  a  deed  is  entitled  to  the  benefit  of  the  occu- 
pying claimant  act ;  and  for  the  same  reason,  and  others,  we  think 
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the  oconpant  of  land  under  each  a  deed  is  entitled  to  the  benefits  d 
section  117  of  the  tax  law.    Said  section  reads  as  follows : 

"Sec.  117.  If  the  holder  of  a  tax  deed,  or  any  one  claiming  onder 
him  by  virtae  of  such  tax  deed,  be  defeated  in  an  action  by  or  against 
him  for  the  recovery  of  the  land  sold/  the  suocessfal  claimant  shall 
be  adjudged  to  pay  to  the  holder  of  the  tax  deed,  or  the  party  claim- 
ing under  him  by  virtue  of  such  deedi  before  such  claimant  shall 
be  let  into  possession,  the  full  amount  of  taxes  paid  on  such  lands, 
with  all  interest  and  costs  as  allowed  by  law,  up  to  the  date  of  said 
tax  deed,  including  the  costs  of  such  deed  and  the  recording  of  the 
same,  with  interest  on  such  amount  at  the  rate  of  twenty  per  cent, 
per  annum,  and  the  further  amount  of  taxes  paid  after  the  date  of 
such  deed,  and  interest  thereon  at  the  rate  of  twenty-five  per  cent. 
per  annum.  ** 

This  statute  was  enacted  in  the  interest  of  equity  and  justice,  and 
its  provisions  should  be  so  construed  as  to  promote  justice.  It  is 
wholly  unlike  that  class  of  statutes  which  attempts  to  give  the  land 
of  one  person  to  another  for  an  inconsiderable  sum.  The  former  is 
liberally- construed ;  the  latter  is  strictly  construed.  The  former  was 
enacted  for  just  such  cases  as  the  one  at  bar.  It  was  enacted  for 
void  tax  deeds,  and  not  for  valid  tax  deeds.  A  person  holding  under 
a  valid  tax  deed  has  no  need  of  such  a  statute.  Only  persons  hold- 
ing under  void  tax  deeds  need  such  a  statute.  The  laws  under  whose 
provisions  tax  titles  are  created  are  usually  construed  strictly,  and 
therefore  we  hold  that  the  tax  deed  in  this  case  is  void.  But  laws  en- 
acted for  the  purpose  of  forcing,  in  a  fair  and  reasonable  manner, 
the  delinquent  members  of  society  to  discharge  that  moral  obligation 
resting  upon  them,  as  well  as  upon  others,  to  bear  their  proportionate 
share  of  the  public  burdens,  are  always  construed  liberally,  so  as  to 
promote  their  object,  and  therefore  we  bold  that,  before  the  plaintiff 
can  recover  his  property,  he  must  pay  to  the  defendant  the  taxes  which 
he  ought  to  have  paid  a  long  time  ago  to  the  public  oflScers, 
*296  and  which  the  defendant  has  *himself  paid.  As  to  the  dnty 
of  a  person  to  pay  his  taxes,  see  Gulf  B.  Co.  v.  Morris,  7  Ean. 
*280  et  seq.  As  to  the  equitable  rule  in  granting  relief  to  plaintiffs 
who  seek  to  avoid  the  payment  of  their  taxes,  see  Challiss  v.  Hekeln- 
kaemper,  14  Ean.  *475,  *477,  and  cases  there  cited. 

The  judgment  of  the  court  below  is  affirmed. 

(All  the  justices  concurring.) 
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BuBBA  B.  Baboook  t^.  John  Jombb. 

July  Term,  1875, 

Judgment,  Lien  of:  After- Aoquired  Property.  A  Judgment  in  this  state 
is  a  lien  on  the  lands  of  the  defendant  in  the  county  in  which  the  judg- 
ment is  rendered*  acquired  subsequently  to  Uie  judgment,  and  before  it 
baa  become  donnant.^ 

Error  from  Cowley  distriot  oonrt. 

On  the  fourteenth  of  February,  1872»  and  for  six  months  next  pre- 
ceding, and  until  the  twentieth  of  April  next  following,  one  U.K.  David- 
son claimed  eighty  acres  of  land  situate  in  Cowley  county,  and  being 
a  portion  of  the  Osage  reserve  lands,  having  possession  thereof  as  a 
pre^emptor  under  section  12  of  the  act  of  congress  of  July  15,  1870. 
On  said  fourteenth  of  February  an  abstract  of  a  judgment  from  the 
doeket  of  a  justice  of  the  peace,  in  favor  of  one  Bicbard  Cook,  and 
against  said  Davidson,  was  filed  in  the  office  of  the  clerk  of  Cowley 
<ii8triet  court,  and  said  judgment  was  duly  entered  and  docketed  in 
said  district  court.  On  said  April  20, 1872,  Davidson  sold  and  con- 
veyed said  land,  by  warranty  deed,  to  Elisba  8.  Babcock,  for  |500 
cash  in  hand.  Six  days  later,  Davidson  paid  the  entry  money  there- 
for, and  acquired  title  to  said  land  from  the  United  States.  On  the 
third  of  April,  1873,  Cook  sued  out  an  execution  on  his  said  judgment, 
directed  to  the  sheriff  of  Cowley  county,  pursuant  to  which  said 
*297  sheriff  levied  upon,  *and  duly  advertised  and  sold,  said  land; 
John  Jones  becoming  the  purchaser  thereof  at  such  sale.  Said 
sale  was  confirmed,  and  a  sheriff's  deed  made  to  Jones,  who  thereupon 
brought  ejectment  against  Babcock,  to  recover  possession  of  the  land. 
The  question  was  whether  the  after-acquired  title  of  Davidson  was 
bound  by  the  lien  of  the  Cook  judgment,  or  whether  it  inured  to  the 
benefit  of  his  grantee,  Babcock,  freed  from  any  lien  of  said  prior  judg- 
ment,*   This  question,  upon  an  agreed  case,  was  submitted  to  the 

^Priority  of  Judgment  and  mortgage  lien  determined,  see  Plumb  y.  Bay,  18  Kan. 
415;  a  judgment  duly  recovered  and  entered  is  a  lien  on  all  the  right,  title,  interest, 
and  equity  of  the  Judgment  debtor  in  any  lands  claimed  by  him,  (other  than  the 
homestead,)  without  regard  to  where  or  in  whom  is  the  legal  tlUe,  Eirkwood  v. 
Koester,  11  Kan.  *471;  the  lien  of  a  Judgment  or  an  execution  levy  is  only  upon 
the  actual  Interest  of  the  judgment  debtor  in  real  estate,  and  does  not,  except  in 
cases  where  the  doctrine  of  estoppel  applies,  extend  to  interests  which  by  the  rec- 
ord are  apparently,  but  are  not  in  fact,  vested  in  him,  Holden  v.  Garrett,  28  Kan. 
96;  when  lien  becomes  subsequent  to  other  Judgment  liens,  Lamme  v.  Schilling, 
25  Kan.  08:  there  is  no  foreclosure  of  a  simple  Judgment  lien,  Howe  M.  Co.  v. 
Miner,  d8  Kan.  441. 

*3fOTB  ov  HOK.  W.  0.  Wbbb,  Statb  Rbpobtbb.  The  homestead-exemption 
question  was  not  raised*  nor  even  suggested,  in  this  case.  Whether  Davidson 
was  ''married,"  or  had  a  ''family,*  nowhere  appears  in  the  record.  Nor  is  the 
question  whether,  at  the  time  of  his  conyeyance  to  Bo^coek,  he  did  or  did  not 
reside  upon  the  land,  anywhere  suffeested  in  the  record.  One  of  the  agreed  facts 
•ays  tha*  he  "had  poeeeeawn^  of  said  land  ''as  a  pre-emptor,*  for  upwards  of  six 
months  previous  to  said  fourteenth  of  February,  t9i%  (the  day  €k>olc's  Judgment 
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district  court,  at  the  September  term,  1874.  The  district  court  held 
that  the  judgment  lien  attached  to  the  land  on  the  instant  the  title 
thereto  was  acquired  by  Davidson,  and  that  the  rights  acquired  under 
said  judgment  were  paramount  to  rights  acquired  under  a  deed  exe- 
cuted by  the  judgment  debtor  subsequently  to  the  entering  and  doek- 
eting  of  the  judgment,  and  gave  judgment  in  favor  of  Jones. 

Alexander  d  Saffold,  for  plaintiff  in  error. 

The  only  question  at  issue  here  is  the  one  of  judgment  liens  on 
after»acquired  lands  in  this  state.  This  question  is  well  settled  in  the 
negative  in  Pennsylvania,  under  laws  relating  to  liens  on  real  property 
very  similar  to  our  own.  Bundle  v.  Ettwein,  2  Yeates,  28 ;  Golhonn  v. 
Snider,  6  Bin.  135;  Packer's  Appeal,  6  Pa.  St.  277;  Moorehead  v. 
McEinney,  9  Pa.  St.  265;  Waters'  Appeal,  85  Pa.  St.  523;  Bichter 
V.  Selin,  8  Serg.  &  B.  425.  The  same  question  has  been  decided 
the  same  way  in  Iowa  and  Ohio.  Harrington  v.  Sharp,.!  6.  Greene, 
181;  Woods  V.  Mains,  Id.  276;  Boads  v.  Symmes,  1  Ohio,  281, 315; 
Stiles  V.  Murphy,  4  Ohio,  92.  If  our  Code  relating  to  judgment  hens 
is  the  same  as  the  Ohio  Code,  which  we  have  generally  adopted,  the 
decisions  of  the  supreme  court  of  the  latter  state  upon  questions  aris- 
ing out  of  the  Code  will  be  considered  good  authority  in  Kan- 
^299  sas.  *We  find,. by  comparing  sections  419  and  444  of  Kan- 
sas Code  of  1868  with  section  421  of  chapter  87  of  Bevised 
statutes  of  Ohio  (Derby's  Ed.)  of  1854,  that  they  are  the  same  in 
meaning,  though  differently  worded.  In  Indiana,  where  a  different 
doctrine  prevails,  (Michaels  v.  Boyd,  1  Ind.  259,)  the  statute  creates 
"a  lien  upon  real  estate  and  chattels  real  liable  to  execution  in  the 
county  where  the  judgment  is  rendered/'  Of  course,  all  real  estate 
of  the  judgment  debtor  is  liable  to  exeeution^  whether  acquired  after 
or  before  judgment.  So  in  Illinois.  The  decision  in  38  lU.  198,  was 
made  under  section  1  of  chapter  47,  Bev.  St.  1845,  which  provides: 
"All  and  singular  the  goods  and  chattels,  lands,  tenements,  and  real 
estate  of  every  person  against  whom  any  judgment  has  been,  or  here- 
after shall  be  obtained,"  etc.,  "^shall  be  liable  to  be  sold  upon  eieca- 
tion.''  The  language  of  the  statute,  ^'has  been  obtained,"  would  seem 
to  be  intended  to  cover  lands  purchased  at  any  time.  In  New  York 
it  was  held  (Stow  v.  Tifft,  15  Johns.  464)  that  judgments  did  not  bind 
after-purchased  lands  where  seisin  was  instantaneous.  In  the  present 
case  seizin  was  instantaneous,  having  been  conveyed  to  plaintiff  even 
before  title  acquired  by  the  vendor. 

Defendant's  counsel  seemed  to  rest  their  chief  argument  upon  sec- 
tion 4  of  chapter  68,  Gen.  St.,  relating  to  mortgages,  as  if  that  sec- 
tion was  intended  to  extend  judgment  liens  over  after-acquired  prop- 
erty.  We  fail  to  see  any  applicability  of  that  section  to  the  case  at 
issue.     In  many  states  unpaid  ''purchase-mouey**  consideration  is 

was  docketed,  and  two  months  before  the  deed  to  Bal^ooek,)  and  that  he  **had  im- 
provements thereon;  and  that  said  Davidson  had  no  other  land  in  said  countj,  at 
any  time  after  the  rendilioa  of  ^aid  Judgment. " 
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made  a  lien  of  Itddf  npoii  the  land  pnrcfaa0d&  ;  Aia  J 't«al  eE(tato  is 
often  purohased  by  artiol^s  of  agreement,  on  l^im^,  ai&d  af terwatds^he 
vendor  oonyeys  and  -  takes  a  mortgage  to  secure  un]ciald  |)urebase 
money.  In  such  a  oa8e,*if  a  judgment  bad  bedomfe  a  lien* upon  the 
▼endee's  equitable  title  held  under  the  article  of  agreement,  a  mort- 
gage to  secure  unpaid  purchase  money,  taken  upon  tlie  land  after- 
wards by  the  vendor,  in  the  absence  of  the  section  referred  to,  would 
become  subject  to  the  exi&ting  judgment  lien.  '  1?bis  section,  relied 

npon  so  strenuously  by  the  defendant,  was  enacted  in  order  to 
*S99     give  a  purchase- money  consideration  pref6r*ence  over  demands 

of  a  different  nature.  The  defendant's  argument  seems  baded 
opon  the  supposition' that  a  mortgage  to  secure  purchase  money  is 
neyer  given  at  any  other  time  than  ai  the  tkne  of  the  pvtckdse;  con- 
founding always  a  simple  purchase  with  the  actual  conTdyancft.  We 
beliere,  in  all  case^  where  lands  become  subject  to  the  lieti  of  a  jndg- 
ment,  under  statutes  creating  such  lien  at  the  Sate  of  the  j^udgEnent 
entry,  or  of  the  first  day  of  a  court  term  at  which  the  judgmetit  is 
entered,  the  correct  doctrine  to  be  that  oiily  the  teal  estate  held  by 
the  defendant  at  the  time  of  such  judgment  entry,  or  first  <$ay  of  the 
court  term,  was  intended  by  the  legislature  to  be  affected  by  the  judg- 
ment lien*  See  Moody  v.  Harper,  25  Miss.  484.  Why  should  the 
lien  extend  further,  in  the  absence  Of  express  provision  to  that  end? 
No  one  can  be  defrauded  by  it«  Thd-etedit  was  not  given  upon  spec- 
ulation as  to  what  the  defendant  might  posselBd  at  some  future  time. 
Nor  is  it  possible,  in  our  view,  that  a  judgmebtj  in  the  absence  6i  ex- 
press statutory  provision  to  that  effect,  can  hxudr  after-a^^quvred  lands 
of  a  defendant,  without  some  additional  action  by  the  parties;  as  the 
levying  upon  it  with  execution  issued  under  the  judgment,  as  provided 
in  section  444  of  the  Code. 

Hacknsy  d  McDonald,  for  defendant  in  error. 
The  only  question  in  this  case  is  whether,  under  our  laws/  the  lien 
of  judgment  attaches  to  the  after-acquited  real  estAte  of  the  judg- 
ment debtor  eo  instanti  acquisitis.  The  district  court  held  in*  this 
ease  that  it  does;  and  we  submit  that  there  waff  no  error  in  the  find- 
ing and  judgment  of  the  trial  court.  The  lien  of  judgment  is  a  re- 
medial provision  of  statutory  law,  wbioh,  in  the  absence  of  express 
statutory  provisions  relative  thereto,  is'  wholly  dependent  upou'the 
rules  of  the  common  law  and  judicial  interpretation  for  the  deter- 
mination of  the  scope  and  sphere  of  its  application.  The  lien  of 
judgment  was  created  by  statute  for  the  purpose  of  giving  to  the 

judgment  creditor  a  new  remedy  in  aid  of  the  writ  of  ex6cu- 
*800     tion,  which  by  its  celerity  of  action  renders  it  *inlpracticable 

for  the  judgment  debtor  to  nullify^  the  judgment  by  rapid,  efon- 
tinuous,  or  fraudulent  transfers  of  bis  real  property ;  and|  being  so 
entirely  remedial  in  its  nature,  the  statute  should  receive  the  most 
liberal  construction.  Smith,  Gomm.  628,  §  480';  Broom,  Leg.  Max. 
385.     In  the  following  well-considered  cases  it  has  been  held  that 
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the  judgment  lien  attaehee  to  the  after-aogaired  real  estate  of  the 
judgment  debtor,  by  virtae  of  its  own  inherent  foree,  derived  from 
the  evident  purpose  of  its  creation,  and  without  intervention  by  levj 
of  execution :  Bidge  v. .  Prather,  1  Biackf  •  401 ;  Michaels  v.  Boyd,  1 
Ind.  259;  Wales  v.  Bogue,  81  Hi.  464;  Steele  v.  Taylor,  1  Minn.  274, 
(Gil.  210;)  Banning  v.  Edes,  6  Minn.  402,  (Gil.  270;)  Handly  v.  Sj- 
denstricker,  4  W.  Va.  605;  Trustees  B.  £.  Bank  v.  Watson,  13  Ark. 
74.  And  this  principle  has  been  expressly  recognissed  by  the  statutes 
of  this  state.  Our  statute  reUtive  to  judgment  liens  (Gen.  St.  1868, 
p.  708 ;  Code,  §  419)  was  approved  February  28th,  and  three  days 
after,  on  the  second  of  March,  the  "act  concerning  mortgages"  (Gen. 
St.  p.  582)  was  approved,  the  fourth  section  of  which  is  as  fol- 
lows :  ''A  mortgage  given  by  a  purchaser  to  secure  the  payment  of 
purchase  money  shall  have  preference  over  a  prior  judgment  against 
such  purchaser."  Now,  if  the  legislature  did  not,  by  this  provision, 
recognize  the  rule  that  the  judgment  lien  does  attach  to  the  after- 
acquired  real  estate  of  the  judgment  debtor,  then  we  have  presented 
the  absurdity  of  providing  a  remedy  against  an  evil  which  did  not 
and  could  not  have  an  existence. 

Brbwbb,  J.  The  only  question  in  this  case  is,  as  stated  by  counsel 
in  tbeir  briefs,  and  as  appears  from  the  record,  whether  a  judgment  in 
this  state  is  a  lien  on  after-acquired  lands  of  the  judgment  debtor  in  the 
county,  or  binds  only  those  belonging  to  him  at  the  time  the  judg- 
ment takes  effect ;  that  is,  either  the  first  day  of  the  term,  or  the  day 
at  which  it  is  entered.  The  language  of  the  statute  is :  **  Judg- 
*S01  ments  *  •  ^  shall  be  liens  on  the  real  estate  of  *the 
'  debtor  within  the  county  in  which  the  judgment  is  rendered, 
from  the  first  day  of  the  term  at  which  the  judgment  is  rendered;  bat 
judgments  by  confession,  and  judgments  rendered  at  the  same  term 
during  which  the  action  was  commenced,  shall  bind  such  lands  only 
from  the  day  on  whicjli  such  judsment  was  rendered/'  Civil  Code,  § 
419. 

This  question  has  .been  before  the  courts  of  many  states,  and  de- 
cided both  ways.  In  Pennsylvania,  Ohio,  Iowa,  and  Mississippi  it 
has  been  decided  that  a  judgment  lien  does  not  bind  after-acqaired 
lands.  Bundle  v.  Ettwein,  3  Yeates,  33 ;  Golhoun  v.  Snider,  6  Bio. 
135 ;  Packer's  Appeal,  6  Pa.  St.  377 ;  Moorehead  v.  McEinney,  9  Fa. 
St.  365;  Bicbter  y.  Selin,  8  Serg.  &  B.  435;  Waters'  Appeal,  35  Fa. 
St.  633;  Beads  v.  Symmes,  1  Ohio,  381;  Stiles  v«  Murphy,  4  Ohio, 
93;  Harrington  v.  Sharp,  1  G.  Greene,  131;  Woods  v.  Mains,  Id- 
Greene,  376;  .Moody  v.  Harper,  35  Miss.  484.  In  the  case  of  Gol- 
houn V.  Snider,  supra,  in  which  is  the  fullest  and  most  exhanatiTe 
discussion  of  the  question.  Chief  Justice  Tilohman,  while  assentiBg 
to  the  judgment  upon  the  strength  of  a  prior  adjudication,  expresBod 
a  strong  dissent  to  the  soundness  of  the  doctrine, — a  dissent  repeated 
by  the  court  in  the  cuse  of  Bichter  v.  Selin.    On  the  other  haadi  the 
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courts  of  New  Tork,  Virginia,  West  Virginia,  Tennessee,  Indiana,  Illi- 
nois, Minnesota,  and  Arkansas  hold  that  the  judgment  does  bind  aft- 
er-acqnired  lands.  Stow  y.  Tifft,  16  Johns.  464;  Jackson  v.  Bank 
of  V.  8.,  5  Cranoh,  C.  C.  1 ;  Handly  v.  Sydenstricker,  4  W.  Va.  605 ; 
Greenway  y.  Gannon,  8  Hnmph.  177;  Gbapron  v.  Cassady,  Id.  663; 
Dayis  v.  Benton,  3  Sneed,665;  Belfev.  MoComb,  2  Head,  558;  Bidge 
T.  Prather»  1  Blackf.  401;  Michaels  v.  Boyd,  1  Ind.  259;  Wales  v. 
Bogae,  81  111.464;  Boot  v.  Curtis,  88  HI.  192;  Steele  v.  Taylor,  1 
Minn.  274,  (Gil.  210;)  Banning  v.  Edes,  6  Minn.  402,  (Gil.  270;) 
Trustees  B.  E.  Bank  v.  Watson,  18  Ark.  74.  See,  also,  Freem.  Jadgm. 
§  367.  A  decision  either  way,  therefore,  would  be  well  supported  by 
authority. 

Counsel  for  plaintiff  in  error  contend  that  our  statute  resembles  the 
Ohio  statute,  and  that,  therefore,  adopting  it,  we  adopt  the  con- 
^302  struction  *given  there.  Our  statute  is  not  a  copy  of  the  Ohio 
statute;  and  while  it  resembles  it  very  closely,  yet  little,  if 
any,  more  so  than  it  does  the  statute  of  some  of  the  other  states,  as, 
for  instance,  Tennessee.  See  2  Sneed,  supra.  Nor  do  we  understand 
the  Ohio  court,  in  the  case  in  1  Ohio,  in  which  the  question  was  first 
decided,  as  resting  their  decision  upon  the  peculiar  language  of  their 
statute.  It  should  perhaps  be  stated  that  the  statute  now  in  force 
in  Ohio,  and  from  which  it  is  claimed  ours  was  taken,  is  not  exactly 
like  the  one  in  force  at  the  time  of  the  decisions  quoted.  G&ase,  St. 
129.  That  is  even  more  unlike  ours  than  the  present.  The  language 
of  the  statute  is  not  very  clear  or  decisive  upon  the  question.  It  would 
not  be  doing  violence  to  its  terms  to  construe  it  either  way.  We  are 
inolined  to  favor  the  views  of  the  last-named  courts,  and  hold  that 
the  lien  does  bind  after-acquired  lands.  A  single  fact  favoring  this 
view  may  be  stated.  The  fourth  section  of  the  mortgage  act,  passed 
by  the  same  legislature  but  a  few  days  after  the  Code,  provides  that 
''a  mortgage  given  by  a  purchaser  to  seeure  the  payment  of  purchase 
money  shall  have  preference  over  a  prior  judgment  against  such  pur- 
chaser." This  tends  to  sustain  the  view  that  but  for  this  section  the 
prior  judgment  would  be  a  lien,  and  a  lien  preferred  to  the  mortgage* 

The  judgment  will  be  a£Srmed* 

KnroifAH,  0.  J.»  eonourring. 
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BxATB  OF  Kansas  v.  Gbobgb  Pottu. 
July  Term,  1875. 

!•  Homicide:   Informatioii  for:  .Certataty  of  Clii*rge:   Snfficienoy. 

An  information  for  murder  in  the  second  dey^ee  against  three  parties, 
which  charges  that  the  three>  in  pursuit  of  a  common  purpose,  unlaw- 
fully, purposely,  and  maliciously  made  the  assault;  that  each  was  armed 
with  a  separate  weapon,  describing  it;  that  one  with  his  weapon,  in  a 
cruel  and  unusual  manner,  wickedly,  purposely,  and  maliciously  inflicted 
several  mortal  wounds,  des<;ribing  them,  of  which  the  deceased  died; 
*303  that  the  others,  at  the  same  time  and  place,  with  their  weapons,  *wick- 
'  '  ediy,  purposely,  and' malifriously  encouraged,  abetted,  assisted,  and  pro- 
tected him  in  said  acts;  and  closes  with  the  charge  that  the  three  naming 
them,  "in  the  manner  and  by  ihe  means  aforesaid,  unlawfully,  feloniously, 
willfully,  wickedly,  purposely,  and  maliciously,  and  with  malice  afore- 
thought, did  kill  and  murder, " — charges  upon  all  the  intent  to  take  life 
sufficiently  for  the  crime  of  murder  in  the  second  degree.^ 

2.  Instructions:  Elements  of  Crime:  Different  Degrees.    If  thecoart, 

in  its  instructions,  gives,  in  general  terms,  the  elements  of  the  crime 
charged,  and  it  is  not  asked  by  defendant  to  enlarge  upon  and  explain 
further  any  particular  element  or  feature  thereof,  no  error  has  been 
-  ^cbfuinitted  infailidg  to  giv^  fuller  and  more  explicit  instructions  which 
will  justify  a  reversal.  Especially  is  this  true  when  the  testimony  is  not 
preserved,  and  there  is  nothing  in  the  record  from  which  it  can  be  in- 
ferred that  any  particular  matter  called  for  especial  notice  and  expla- 
nation. 

3.  .    When  the  instructions  complained  of  relate  to  a  degree  of  crime 

inferior  to  the  principal  offense  charged  in  the  information,  and  inferior 
to  that  of  which  the  defendant  is  canvioted»  they  will  be  deemed  not  to 
have  prejudiced  the  defendant,  wiiether  erroneous  or  not. 

4.  Verdict:  Beifusal  to  Beoeive:  Province  of  Jury.    Where  the  Jury  re- 

turned a  verdict  finding  the  defendant  guilty,  and  adding  a  recommend- 
ation that  he  receive  the  lowest  punishment  allowed  by  law,  and  the 
court  declined  to  receive  it,  and  handed  them  a  form  of  verdict  answer- 

.. ;  ing  to  the  same  degree  of  the  orime  as  the  prior  verdict,  but  without  the 
recommendation,  which  was  duly  signed  and  returned,  TieUif  that  nc 

^ .  error  has  be^n  committed  affecting  the  substantial  rights  of  the  defend- 
ant. 

6.  Instructions :  To  be  in  Writing :  Oral  Bemarks.  The  statute  requir- 
ing a  written  charge  to  the  jury  in  criminal  offenses  is  imperative,  and 
the  failure  to  comply  with  it  is  an  error  compelling  a  reversal.' 

^Averments  of  time  and  description  of  offense  held  sufficiently  certain.  See 
State  V.  Harp,  81  Ean.  496;  8.  C.  8  Pac  Rep.  482;  State  v.  Stockhouse,  S4  Kan. 
445. 

'The  statute  provides  that  in  civil  cases  the  court  shall,  when  requested  by 
either  party,  reduce  its  instructions  to  writing — this  provision  is  mandatory,  and 
a  disregara  of  it  is  error,  compelling  a  reversal,  Atchison  v.  Jansen,  31  Kan.  560: 
but  see  State  v.  Schoenewald,  26  Elan.  291;  where  a  pldntiff  makes  a  request  to 
have  the  charge  of  the  court  given  to  the  jury  in  writing,  and  the  charge  of  the 
court  upon  the  m^erits  of  the  case  is  so  given,  and  afterwards  the  court.  In  direct- 
ing the  jury  as  to  the  manner  of  answering  the  special  findings  submitted,  oralI;r 
explains  such  findinffs,  and  the  manner  of  answering  them,  and  no  exception  is 
Caken  to  such  oral  directions  by  the  plaintiff,  the  error,  if  any  is  committed,  ii 
waived  by  the  failure  of  theplaintiff  to  object  or  except  to  sudi  oral  directionir 
Map  Co.  V.  Jones,  27  Kan.  ITo. 
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P-  — .  Where  the  bill  of  exceptioiis  simply  stiates  that  a  part  of  the 
charge,  or  aome  of  the  inatractions.  were  given  orally,  without  stating 
the  language  used,  the  statute  will  be  held  to  apply,  and  the  Judgment 
be  reversed. 

7.  -^ — -.  It  is  im material  whether  the  oral  portion  of  the  Qharge4s  given  be- 
fore the  jury  retire  to  cousidefof  their  Verdict,  or  after  they  Thavlng  once 
retired)  return  to  ask  further  instructions;  and  whether  it  is  a  separate 
instruction,  oia  mere  explanation  of  a  written  instruction,  it  is  an  error 
in  either  case. 

8*  .    The  mere  fact  that  an  oral  communication  has  passed  from 

the  court  to  the  jury  is  not  of  itself  proof  that  the  statute  has  been 
♦304  ^disregarded.  I3ut  the  court  may  properly  malce  oral  statements  to 
the  jury  in  reference  to  the  form  of  the  verdict,  the  manner  in  which 
the  trial  has  been  conducted,  the  behavior  of  the  jury  or  counsel  or  par- 
ties, or  any  other  oral  statement  which  is  not  fairly  and  strictly  a  direc- 
tion or  instruction  upon  aome  question  or  rule  of  law  involved  in  or  ap- 
plicable to  the  trial,  or  a  comment  upon  the  evidence. 

9.  :    Qaestionsby  Jurors,  and  Answers,  ,Mri)prp,4jur.drp,topounda 

a  question  to  the  court,  it  may  make  a  direct  answer,  without  reduc^ 
ing  the  same  to  writing,  provided  in  so  doing  it  does  not  make  an  inde- 
pendent statement  of  a  rule  of  law.  In  other  words,  where  the  question 
of.  the  juror  is  the  full  statement  of  the  rule,  and  the  answer  is  no 
niore  than  an  affirmation  or  denial,  such  affirmation  or  denial  need  not 
be  reduced  to  writing  before  it  is  given. 

Appeal  frotn  Atohison  district  court. 

Information  for  marder  in  the  second  degiH^e,  filed  in  Jnne^  1874, 
against  defendant,  George  Potter^  and  two  others.  The  case  of  one 
of  bis  co-defendants,  who  was  convicted  on  a  separate .  trial,  was 
bronght  to  this  court,  and  is  reported  in  State  v.  Potter,  13  Ean.  *414. 
The  defendant  bere,  George  Potter,  was  tried  at  the  November  term, 
1874,  of  the  district  court,  and. convicted  of  murder  in  the  second  de- 
gree, and  sentenced  to  imprisonment  in  the  penitentiary  of  the  state 
for  the  period  of  ten  years. 

(?•  F,  Cochran  and  Horton  d  Waggener^  for  appellant. 

The  court  shoald  have  sustained  the  motion  to  qaash  the  informa- 
tion, and  should  have  sustained  the  objeotion  of  the  defendant  to  the 
introdaction  of  testimony  under  said  information.  The  information 
purports  to  have  been  drawn  under  section  7  of  the  crimes  act,  which 
provides  that  ''every  marder  which  shall  be  committed  purposely  and 
malicionsly,  but  without  deliberation  and  premeditation,  shall  be 
deemed  murder  in  the  second  degree."  The  conviction  and  judgment 
were  under  this  section.  It  contains  the  word  "purposely,"  as  quali- 
fying and  characterizing  the  offense  of  the  murder  of  a  human 
*306  being.  We  claim  that  the  accused  is  not  charged  *iu  the  in- 
formation at  all  with  hekving.  purposely  murdered  or  Isilled 
Eeeley,  but  only  with  having  purposely  aided  and  abetted  Isaac. Pot- 
ter in  the  infliction  of  the  wounds  from  which  death  ensued.  It  is 
nowhere  charged,  or  pretended  to  be  charged,  in  said  information, 
tbat  either  of  said  defendants  purposely  killed  or  murdered  said 
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Eeeley,  or  that  defendant  herein  aided,  abeitedi  or  coimseled  Isaae 
Potter  in  the  murder  of  Eeeley.  This  is  fatal  to  the  information, 
and  the  court  erred  in  not  sustaining  this  point  when  presented. 
Fouts  V.  State,  4  G.  Greene,  500;  State  v.  Thompson,  31  Iowa,  393; 
State  Y.  MoGormick,  27  Iowa,  402;  Eain  y.  State,  8  Ohio  St  306, 
321;  Loeffner  v.  State,  10  Ohio  St.  598;  State  v.  Knouse,  29  Uwa, 
118;  State  y.  Jones,  20  Mo.  58;  Bish.  St.  Grimes,  §§  471,  472. 

The  court  erred  in  its  instructions  to  the  jury,  inasmuch  as  it  failed 
and  neglected  to  state  to  them  all  matters  of  law  whieh  were  neces- 
sary for  their  information  in  giving  their  yerdict.     Grim.  Code,  §  236. 
The  offense  of  murder  in  the  second  degree  was  not  in  any  manner 
explained  to  the  jury,  and  they  had  no  information  from  the  instruc- 
tions  of  the  court  from  which  they  could  form  an  intelligent  idea  of 
what  constituted  murder  in  the  second  degree.     Wbart.  Amer.  Crim. 
Law,  (7th  Ed.)  §  3248 ;  State  v.  Dunlop,  65  N.  G.  288 ;  State  y.  Wyatt, 
50  Mo.  809.     The  conrt  in  its  general  charge  attempts  to  tell  the  jury 
what  constitutes  manslaughter  in  the  first  degree,  and  undertook  to 
copy  the  language  of  section  12  of  crimes  act;  but,  instead  of  giving 
the  instruction  in  the  words  of  the  section,  the  court  says  to  the  jury, 
"and  which  killing  would  be  murder  at  common  law.''     The  court  un- 
doubtedly misled  the  jury  as  to  what  constituted  manslaughter  in  the 
first  degree  under  said  section,  and  certainly  did  not  instruct  them  in 
what  cases  killing  would  be  murder  at  the  common  law.    BonfsDti 
y.  State,  2  Minn.  130,  (Gil.  99 ;)  State  y.  Dunlop,  65  N.  G.  288.    The 
court  should  have  explained  to  the  jury  the  several  definitions  of  man* 
slaughter  in  the  second  degree,  as  provided  in  sections  16  and  17  of 
the  crimes  act,  and  it  was  erroy  not  to  do  so.    Grim.  Gode,  §  236. 
The  same  objection  is  applicable  to  the  explanation  given  by  the  court 
of  manslaughter  in  the  third  degree.    The  court  in  its  gen- 
*806    era!  charge  to  the  jury  explains  to  *them  what  constitutes,  in 
its  judgment,  manslaughter  in  the  fourth  degree,  in  the  follow- 
ing words :    "  Manslaughter  in  the  fourth  degree  consists  of  every  other 
kind  of  killing  of  a  human  being,  by  the  act,  procurement,  or  culpable 
negligence,  which  would  be  manslaughter  at  the  common  law,  and 
which  is  not  justifiable  or  excusable,  or  would  not  be  manslaughter 
in  some  other  degree,  which  I  have  heretofore  fully  explained  to  you." 
Now,  we  submit  that  this  instruction,  standing  alone,  does  not  in  any 
manner  explain  to  the  jury  what  constitutes  manslaughter  in  the 
fourth  degree.     In  order  for  the  jury  to  have  intelligently  understood 
the  same,  it  was  necessary  for  the  court  to  have  fully  explained  to 
them  what  would  be  manslaughter  at  common  law.     k&  this  was  not 
done,  the  jury  were  left  to  conjecture  in  their  minds  what  constituted 
manslaughter  at  the  common  law,  which  was  the  exclusive  province 
of  the  court  to  explain  to  them  fully  and  explicitly.    Crim.  Code,  § 
236;  Beeves  v.  Wood  Go.  Treas.,  8  Ohio  St.  836. 

After  the  jury  had  retired  to  consider  their  verdict,  they  returned 
into  court,  and  asked  of  the  court  "whether  a  party  could  be  an  ac- 
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eeaaorj,  aider,  or  abettor  of  another  who  eommitted  the  erime  of  man- 
alaoghter  in  the  second  degree.**  The  coart  thereupon,  over  the  ob- 
jectioii  of  defendant,  gave  the  jury  the  following  instructions:  '^A 
person  who  aids  or  assists  another  in  the  eommission  of  any  erime  is 
equally  guilty  with  the  person  who  actually  commits  the  crime,  and 
may  be  charged,  tried,  and  convicted,  the  same  as  the  principal,  and 
may  be  regarded  by  the  jury  in  every  respect  as  if  he  were  the  prin- 
cipal." As  an  abstract  proposition  of  law,  this  is  not  correct.  Grim. 
Code,  §  228.  But  the  instruction  was  not  an  answer  in  any  manner 
to  the  question.  It  was  an  evasion  in  terms  of  the  question  of  the 
juror,  and  the  only  effect  it  could  have  had  would  be  to  mislead  the 
minds  of  the  jury  in  arriving  at  a  proper  solution  of  the  question. 
But,  in  addition  to  this  written  instruction,  the  court  stated  ortiUy  to 
the  jury  as  follows :   ^I  mean  by  that,  that  makes  him  principal  and 

not  accessory.     There  is  no  such  thing,  in  my  judgment,  as 
^307     accessory,  ^in  this  case.     Those  aet$  make  him  principal,  and 

should  he  regarded  by  you  as  principal,  and  not  accessory.  He 
18  either  principal  or  nothing."  This  verbal  instruction  to  the  jury 
assumee  that  the  evidence  in  the  case  made  defendant  principal  in  the 
crime  charged,  and  that  the  jury  should  regard  him  as  principal. 
*"  Those  acts.**  What  acts  ?  It  was  improper,  and  greatly  prejudicial 
to  the  rights  of  the  defendant,  for  the  court  to  give  any  instructions 
verbally  to  the  jury.  The  Criminal  Code  was  undoubtedly  enacted 
for  the  guidance  of  courts  and  juries  in  the  trial  of  persons  accused 
with  the  commission  of  crimes;  and  so  particular  was  the  legislature 
that  the  rights  of  the  accused  should  not  be  frittered  away  by  any  im- 
proper act  or  instruction  of  the  court  it  wisely  provided,  in  section 
236 :  "The  judge  must  change  the  jury  in  writing,  and  the  charge 
shall  be  filed  among  thQ  papers  of  the  case."  This  was  clearly  an  in- 
struction or  charge  of  the  court,  and  it  was  not  in  writing,  ahd'in  di- 
rect contravention  of  the  provision  as  laid  down  in  the  Criminal  Code, 
and  was  calculated  to  mislead  the  jury,  and  deprive  the  defendant  of 
the  rights  that  had  been  given  him  by  the  law.  And  the  court  clearly 
and  manifestly  deviated  from  the  law,  to  the  prejudice  of  defendant, 
in  giving  this  oral  instruction.  State  v.  Huber,  8  Kan.  *447 ;  Mallison 
V.  State,  7  Mo.  399;  State  v.  Cooper.  45  Mo.  64;  Gile  v.  People,  1  Colo. 
18,  61;  Jeffersonville  R.  Co.  v.  Cox,  37  Ind.  325;  Dixon  v.  State,  13 
Fla.  637;  Meredith  v.  Crawford,  34  Ind.  399;  Feriter  v.  State,  33 
Ind,  283;  Turnpike  Co.  v.  Conway,  7  Ind.  187;  Clark  v.  State,  31 
Tex.  &74.  If  this  provision  of  the  law  requiring  the  charge  of  the 
court  to  be  in  writing  and  filed  among  the  papers  can  be  disregarded, 
as  it  was  in  this  instance,  it  is  useless  for  persons  accused  of  crime 
to  insist  upon  any  provision  of  the  law  as  enacted  to  protect  them  in 
their  rights. 

The  court  erred  in  not  receiving  the  first  verdict  of  the  jury.  It 
was  clearly  proper  for  the  court  to  have  granted  the  request  of  the  de- 
fendant to  receive  the  verdict  as  presented  into  court,  and  it  was  error 
for  it  to  refuse  such  request.    The  defendant  had  a  legal  right  to  have 
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said  verdict  read»  or  to  know  of  its  contents,  and  have  the  jury  polled 
as  the  law  requires.  Maduska  v.  Thomas,  6  Kan.  *15d;  3 
♦308  Wat.  New  Trials,  1404.  'After  the  jury  had  brought  in  their 
first  verdict,  and  without  the  defendant  being  permitted  to  see 
the  same,  the  court,  of  its  own  motion,  wrote  out  and  handed  to  the 
jury  a  verdict,  which  they  signed  and  returned.  We  daim  that  this 
was  an  improper  and  unauthorized  action  of  the  court.  He  was  sim- 
ply saying  to  the  jury:  **In  my  judgment,  the  defendant  is  guiUy  of 
murder  in  the  second  degree,  and  that  the  jury  should  sign  the  ver- 
dict as  presented  to  them  and  return  it  into  court;  but  if,  upon  delib- 
eration, they  conclude  otherwise,  and  find  the  defendant  not  guilty, 
they  should  fill  up  the  blank  left  by  the  court  before  the  word  guilty 
with'  the  word  not,  and  through  their  foreman  return  the  same  into 
court."  State  v.  Johnson,  8  Iowa,  525-531.  This  was  drawing  a 
distinction  unfavorable  to  the  rights  and  interests  of  the  defendant. 
Home  V.  State,  1  Kan.  *74. 

Aaron  S.  Everest,  for  the  State. 

There  was  no  error  in  overruling  the  motion  to  quash  the  infonna- 
tion.  A  similar  motion  to  the  same  information  was  passed  upon  by 
this  court  in  the  appeal  of  Isaac  Potter.  State  v.  Potter,  13  Kan. 
*422. 

There  was  no  error  in  the  charge.  It  stated  to  the  jury  all  matters 
of  law  which  were  necessary  for  their  information,  and  no  substan- 
tial rights  of  the  accused  were  affected,  nor  was  he  in  any  manner 
prejudiced  thereby.  It  is  not  necessary  nor  essential  that  the  court 
should  have  delivered  a  lecture  upon  criminal  law,  or  to  have  made 
its  charge  a  commentary  upon  the  law  of  homicide.  The  exception 
to  the  charge  is  too  general;  being  "to  each  and  every  part,  line,  and 
word  thereof,"  Unless  the  whole  charge  is  erroneous,  or  unless  the 
charge  in  its  general  scope  or  meaning  is  erroneous,  such  an  excep- 
tion  is  not  available.  Sumner  v.  Blair,  9  Kan.  *530;  Atchison  v. 
King,  Id.  *560;  Eldred  v.  Oconto  Co.,  38  Wis.  137;  Yates  v.  Bachley, 
Id.  185;  Ferguson  v.  Graves,  12  Kan.  *43;  Somervail  v.  Gillies,  31 
Wis.  152;  Bigelow  v.  West  Wis.  R.  Co.,  27  Wis.  483. 

If  the  instructions  given  did  not  possess  sufficient  clearness  to 
satisfy  tbe  defendant,  the  attention  of  the  court  should  have  been 
called,  and  a  more  definite  charge  requested.  Although  that  portion 
of  the  charge  as  to  what  would  constitute  manslaughter  in  tbe 
*309  first  degree  may  be  open  to  some  *verbal  criticism,  when  con- 
sidered apart  and  by  itself,  still,  when  taken  with  the  rest  of 
the  charge,  it  could  not  have  misled  a  jury  of  ordinary  intelligence, 
and  did  not  prejudice  the  substantial  rights  of  the  defendant.  And 
even  if  the  court  did  not  clearly  charge  what  constituted  murder  at 
common  law,  or  any  other  offense  less  than  the  one  of  which  a  con- 
viction was  had,  such  an  omission  is  not  to  be  presumed  injurious  to 
the  defendant,  who  was  convicted  of  murder  in  the  second  degree. 
State  V.  Dickson,  6  Kan.  *221;  Walker  v.  Walker,  26  Ga.  156. 

There  was  no  error  in  answering  the  question  from  the  foreman  of 
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the  jury.  There  is  no  doubt  of  the  oorrectness  of  thiB  propo8itio4  of 
law  stated  by  the  coort.  It  hae  been  frequently  ao  held  under  stat- 
utes similar  to  that  of  our  own.  Grim.  Oode,  §  115 ;  State  y.  Gassady, 
12  Kan.  *560;  Baxter  y.  People,  8  Gilman,  868;  People  v.  Woody, 
45  GaU  SiK);  Ingalls  v.  Godie,  21  loTwa,  561. 

The  appellant  olaims  that  the  court  belo^  gaye  an  oral  instruction 
to  the  jury,  which  we  claim  is  not  a  fact;  the  difiference  being  that 
what  was  said  by  the  court  was  only  in  response  to  a  question  asked 
by  the  jury  after  they  had  been  once  regularly  charged  and  properly 
instraoted.     This  was  no  part  of  a  charge,  within  the  meaning  of 
section  286  of  the  Criminal  Gode.     And  this  statute  was  not  intended 
to  inclade  any  and  every  question  and  answer  passing  between  the 
conrt    and  jury;   neither  does  the  statute  contemplate  any  such 
thing.     Sullivan  v.  Collins,  18  Iowa,  281 ;  Hasbrouok  v.  City  of  Mil- 
waukee, 21  Wis.  217,  225,  288 ;  City  of  Milwaukee  v.  Gross,  Id.  248; 
Millard  v.  Lyons,  25  Wis.  516;  Grant  v.  Connecticut  Mut.  Lif^  Ins, 
Co,,  29  Wis.  125;  Hogel  v.  Lindell,  10  Mo.  487;  Pate  v.  Wright,  30 
IncL  476;  5  111.  802-805;  Prater  v.  Snead,  12  Kan.  *447;  O'Don- 
nell  y.  Segar,  25  Mich.  380;  People  v.  Bonney,  19  Gal.  426,  446. 
The  province  of  a  trial  court  is  sufficiently  hampered  without  giving 
this  section  any  unwarranted  construction.     This  did  not  and  could 
not  have  prejudiced  any  rights  of  defendant.    , 

It  was  not  error  for  the  court  to  direct  the  jury  to  amend  their  ver* 
diet.     The  first  verdict  returned  was,  in  the  opinion  of  the  court,  in< 
formal.    It  found  the  defendant  guilty  of  murder  in  the  second  de- 
gree, as  charged  in  the  information  filed  against  him,  and  contained 
the  further  words,  to-wit,  "and  recommend  his  punishment  to  be 
the  least  amount  allowed  by  law."     The  court  had  the  un* 
*810     *doubted  right  to  direct  a  verdict  which  is  informal  to  be  cor- 
rected; or  a  verdict  which  contains  unnecessary  or  improper 
matter,  or  matter  which  is  surplusage,  to  order  that  part  of  it  to  be 
stricken  out,  and  the  verdict  corrected.     There  was  no  demand  to 
have  the  jury  polled,  neither  was  said  verdict  received ;  but  the  court 
directed  that,  the  verdict  returned  being  informal,  the  jury  should 
eorrect  the  same.     It  was  not  the  province  of  the  jury  to  reader  any 
but  a  general  verdict  as  to  the  guilt  or  innocence  of  the  accu3ed. 

Bbbwbr,  J.  Defendant  was  convicted  in  the  district  court  of  Atchi- 
son county  of  the  crime  of  murder  in  the  second  degree,  and  sen- 
tenced to  the  penitentiary  for  a  term  of  ten  years.  From  that  con- 
viction  and  sentence  he  has  appealed  to  this  court.  The  errors  com- 
plained of  may  be  grouped  into  four  classes :  First,  objection  to  the 
sufficiency  of  the  information;  secondf  error  in  the  instructions; 
third,  the  giving  of  an  oral  instruction ;  fourth^  refusing  to  receive  the 
verdict  as  prepared  by  the  jury,  and  preparing  a  verdict  for  thetn  to 
retam.  With  three  of  these  matters  we  have  had  little,  bat  with  the 
ether,  great,  difficulty  in  coming  to  a  conclnsion. 
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1.  It  is  objected  that  the  information  was  insafficient.  The  informa- 
tion was  a  joint  one  against  Isaac  Potter^  Walter  Boyle,  and  the  ap* 
pellant.  It  charged  mnrder  in  the  second  degree.  It  charged  the 
fatal  blow  apon  Isaac  Potter,  and  that  Boyle  and  the  appellant  were 
present,  aiding  and  abetting.  A  severance  was  had,  and  the  defend- 
ants  tried  separately..  Isaac  Potter  was  convicted  of  murder  in  the 
second  degree,  and  appealed  therefrom  to  this  court,  which  reversed 
the  conviction,  and  remanded  the  case  for  a  new  trial.  Subsequent 
to  the  conviction  of  Isaac  Potter  the  appellant  was  tried.  When  Isaac 
Potter's  case  was  brought  to  this  court,  (State  v.  Potter,  13  Kan.  ^416, 
M32,)  objection  was  made  to  the  su£Soiency  of  the  information,  but 
it  was  overruled.    The  specific  objection  now  made  was,  however, 

not  then  presented,  so  that  that  decision  may  not  be  deemed 
*311    con*clusive  now.     The  claim  now  made  by  counsel  is  that  ''the 

accused  is  not  charged  in  the  information  at  all  with  having 
pvrposely  murdered  or  killed  Jacob  B.  Eeeley,  but  only  with  having 
purposely  aided  and  abetted  Isaac  Potter  in  the  infliction  of  the 
wounds  from  which  death  ensued."  The  information,  which  is  per- 
haps unnecessarily  lengthy,  charges  that  the  three  defendants,  in  pur- 
suit of  a  common  purpose,  ''unlawfully,  feloniously,  willfully,  wick- 
edly, purposely,  and  maliciously"  made  an  assault  upon  the  deceased; 
that  each  of  the  defendants  (naming  him  separately)  was  armed  with 
a  certain  weapon ;  that  Isaac  Potter  did,  with  his  weapon,  "in  a  cruel 
and  unusual  manner,  willfully,  wickedly,  purposely^  and  maliciously" 
strike,  beat,  bruise,  and  wound  the  deceased,  and  thereby  gave  to  him 
four  mortal  wounds,  (describing  them,)  of  which  wounds  he  died;  that 
this  appellant  and  Walter  Boyle,  with  their  weapons,  at  the  same 
time  and  place,  unlawfully,  feloniously,  willfully,  wickedly,  purposely, 
and  maliciously  encouraged,  abetted,  assisted,  and  protected  in  said 
acts;  and  then  closes  with  the  charge,  "and  so  the  county  attorney 
*  *  ^  does  say  and  charge  that  the  said  defendants,  (namii^  each 
of  them,)  him,  the  said  Jacob  B.  Eeeley,  in  the  manner  and  by  the 
means  aforesaid,  unlawfully,  feloniously,  willfully,  wickedly,  purposely, 
and  maliciously,  and  with  malice  aforethought,  did  kill  and  murder, 
contrary, "etc.  It  seems  to  tis,  since  the  decision  in  the  case  of  Smith 
V.  State,  1  Ean.  *S65,  that  there  can  be  little  question  as  to  the  suffi- 
ciency  of  this  information.  It  charges  an  assault  by  all,  in  pursuit 
of  a  common  purpose;  the  killing  by  Isaac  Potter;  the  presence  of 
the  others,  aiding  and  abetting;  and,  finally,  the  intent  upon  all.  In 
the  Smith  Case,  just  cited,  there  was,  as  here,  an  omission  to  chaise 
the  intent  to  take  life  elsewhere  than  in  the  closing  clause  of  the  in- 
dictment. But  the  court,  disregarding  authorities  under  the  old  prac- 
tice, held  the  indictment  good  under  our  Code.    It  seems  to  us  that 

that  decision  was  correct,  and  it  disposes  of  this  question. 
*312     2.  The  next  objection  we  shall  consider  is  that  to  the  in^struc- 

tions.  The  court  gave  to  the  jury  a  general  charge,  and  then, 
at  the  instance  of  the  respective  parties,  several  instructions. 
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The  firat  point  made  is  that  it  failed  and  neglected  to  state  to  the 
jury  all  matters  of  law  which  were  necessary  for  their  information  in 
giving  their  verdict,  (Grim.  Code,  §  236,)  and  upon  this  counsel  say : 
"The  offense  of  murder  in  the  second  degree  was  not  in  any  manner 
explained  to  the  jury,  and  they  had  no  informaticm  from  the  instruc- 
tions of  the  court  from  which  they  could  form  an  intelligent  idea  of 
what  constituted  murder  in  the  second  degree."     On  examining  the 
charge,  we  find  that  the  court  told  the  jury  that  if  they  found  ''that 
the  defendant  did,  in  the  manner  and  form,  and  at  the  time  and 
place,  charged  in  the  information,  kill  the  said  deceased,'*  then  it 
was  their  duty  to  convict  of  murder  in  the  second  degree;  and  in  the 
first  instruction  he  charged  them  that  if  they  found  that  the  defend- 
ant, ''in  connection  with  Isaac  Potter  and  Walter  Boyle,  all  acting 
with  a  common  purpose,  design,  and  intent  to  take  the  life  of  the  de- 
ceased, purposely  and  maliciously  killed  the  said  deceased,  without 
justification  therefor,  as  charged  in  the  informationi"  then  they 
should  convict  of  murder  in  the  second  degree;  and  other  instruc- 
tions, given  at  the  instance  of  both  plaintiff  and  defendant,  enlarged 
a  little  upon  certain  elements  of  the  crime.     It  does  not  appear  that 
any  instruction  asked  by  the  defendant  was  refused,  except  one  in 
relation  to  the  presumption  of  innocence,  and  one  in  relation  to  rea- 
sonable doubt,  which  was  refused  as  tendered,  but  given  with  a  mod- 
ification.   Now,  it  may  be  laid  down  as  a  general  rule  that  if  the 
court  gives,  in  general  terms,  the  elements  of  the  crime,  and  is  not 
asked  by  defendant  to  enlarge  upon  and  explain  further  any  particu- 
lar element  thereof,  no  error  has  been  committed  in  failing  to  give 
fuller  and  more  specific  instructions  which  will  justify  an  appellate 
court  in  a  reversal.     Especially  is  this  true  when,  as  in  this  case,  the 
testimony  is  not  preserved,  and  nothing  from  which  it  can  be  inferred 
that  any  particular  element  called  for  especial  notice  and  ex- 
*318    planation.     Doubt*less  it  often  happens  that  in  view  of  the 
testimony  certain  matters  require  especial  notice,  and  rules 
of  law  applicable  thereto  should  be  given  with  great  fullness  and  de- 
tail, and  a  failure  to  do  so  would  be  sufScient  to  justify  a  reversal. 
But  there  is  no  presumption  that  this  is  so,  and  the  fact,  if  it  exists, 
should  be  made  to  appear  in  the  record. 

Again,  it  is  objected  that  the  court  failed  to  give  fully  and  correctly 
the  law  in  reference  to  the  several  degrees  of  manslaughter  and  other 
inferior  crimes.  Graft  v.  Btate,  8  Ean.  *486.  In  reference  to  these 
crimes  it  gave,  or  attempted  to  give,  simply  the  statutory  definition 
of  them.  It  made  some  verbal  changes  from  the  language  of  the 
statute,  but  none  working  any  substantial  change  in  the  meaning. 
Thus,  in  the  section  defining  manslaughter  in  the  first  degree,  is  this 
phrase,  *in  oases  when  such  killing  would  be  murder  at  the  common 
law."  Instead  of  this,  the  court  used  this  expression,  ''and  which 
killing  would  be  murder  at  opmmon  law.''  Then,  again,  it  omitted, 
in  explanation  of  this  section,  any  definition  Of  ''murder  at  the  oom« 
V.16K— 16 
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mon  law.*"  Hence  counsel  contend  that  the  jary  were  not  folly  in- 
formed as  to  what  constituted  manslaughter  in  the  first  degree.  Sob- 
stantially  the  same  criticism  is  passed  upon  the  instructions  in  ref- 
erenoe  to  some  of  the  other  degrees  of  manslaughter.  In  reference 
to  these  objections,  in  addition  to  what  was  said  concerning  the  first 
objection  to  the  instructions,  the  case  of  State  v.  Dickson,  6  Kan. 
*209,  may  be  referred,  to,  in  which  this  court  held  that  *'when  the  in- 
structions complained  of  relate  to  a  degree  of  crime  inferior  to  the 
principal  offense  charged  in  the  information,  axid  inferior  to  that  of 
which  the  defendant  is  convicted,  they  will  be  deemed  not  to  have 
prejudiced  the  defendant,  whether  erroneous  or  not."  This  is  deci- 
sive upon  these  points. 

An  instruction  asked  in  reference  to  reasonable  donbt  was  modified 
by  adding  a  fair,  proper  definition  of  reasonable  doubt,  and,  as  mod- 
ified, given.    There  was  clearly  no  error  in  this. 

Some  other  objections  are  raised  to  the  instructions,  but  none 
which  we  deem  well  founded. 
*314  *3.  It  is  insisted  that  the  court  erred  in  refusing  to  receive 
the  verdict  returned  by  the  jury,  and  handing  to  them  the 
form  of  a  verdict.  The  verdict  as  returned  was  one  finding  the  de- 
fendant guilty  of  murder  in  the  second  degree,  and  with  it  these 
words,  ''and  recommend  his  punishment  to  be  the  least  amount  al- 
lowed by  law."  The  court  declined  to  receive  the  verdict  in  that 
form,  and  handed  them  one  without  those  words,  which  was  daly 
signed  and  returned.  It  may  be  stated  that  on  the  form  handed  to 
them  a  blank  space  was  left  before  the  word  "gnUty,"  for  the  inser- 
tion of  the  word  '*not,"  and  the  jury  instructed  to  insert  the  word 
"not"  if  they  found  the  defendant  not  guilty.  But  .this  was  unnec- 
essary. The  jury  had  signified  the  conclusions  to  which  they  had 
arrived  when  they  returned  the  first  verdict,  and  all  that  the  court 
did  was  to  see  that  the  verdict  was  placed  in  the  proper  form.  We 
do  not  think  there  would  have  been  any  impropriety  in  receiving  the 
first  verdict;  but  technically  and  strictly  the  jury  have  nothing  to  do 
with  the  question  of  punishment,  but  only  with  that  of  guilt;  and  they 
go  outside  the  strict  boundary  of  their  duties  when  they  attempt  to 
influence  the  term  of  the  punishment.  The  court  keeps  within  the 
letter  of  the  law  when 'it  confines  the  jur}-  to  their  separate  duties, 
and  commits  no  error  in  so  doing.  Indeed,  it  may  be  laid  down  that 
it  is  the  duty  of  the  court  to  se^  that  the  verdict  is  in  due  form;  and, 
if  all  that  it  does  is  to  change  the  form,  it  is  simply  discharging  an 
unquestioned  duty. 

4.  This  brings  us  to  the  last,  and  by  far  the  most  difficult,  question 
in  the  case.  The  following  are  the  facts  in  reference  to  it :  After 
the  jury  had  retired  to  consider  of  their  verdict,  they  returned  into 
court,  and  through  their  foreman,  Dr.  Stringfellow,  asked  of  the  court 
the  following  question :  '*I  ask  whether  a  party  could  be  an  aec6S8ory» 
aider,  or  abettor  of  another  who  committed  the  crime  of  manalanghter 
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in  the  second  degree  ?^  The  court  thereupon,  oyer  the  objection  of 
the  defendant,  gave  the  jury  the  following  inetruotionB,  to-wit : 
*315  ^''^  person  who  aids  or  assists  another  in  the  commission  of 
any  crime  is  equally  guilty  with  the  person  who  actually  com- 
mits the  crime,  and  may  be  charged,  tried,  and  convicted  the  same 
as  the  principal,  and  may  be  regarded  by  the  jury  in  every  respect  as 
if  he  were  the  principal.**  In  addition  to  this  written  instruction, 
the  court  stated  orally  to  the  jury  as  follows:  ''I  mean  by  that,  that 
makes  him  principal,  and  not  accessory.  There  is  no  such  thing,  in 
my  judgment,  as  accessory  to  this  case.  I'kose  acts  make  him  prin- 
cipaJ,  and  should  be  regarded  by  you  as  principal,  and  not  accessory. 
He  is  either  principal  or  nothing." 

The  statute  says:  **The  judge  must  charge  the  jury  in  writing,  and 
the  charge  shall  be  filed  among  the  papers  of  the  cause.  Gen.  St. 
p.  858;  Grim.  Ciode,  §  286.  It  is  error  to  omit  to  do  so.  State  v. 
Huber,  8  Kan.*  447.  A  glance  at  some  of  the  decisions  in  reference 
to  this  matter  in  other  courts  may  not  be  uninstrnctive. 

In  Indiana  the  statute  provides  that,  "when  the  argument  of  the 
cause  is  concluded,  the  court  shall  give  general  instructions  to  the 
jury,  which  shall  be  in  writing,  and  be  numbered  and  signed  by  the 
judge  if  required  by  either  party,".  2  Eev.  St.  (G.  &  H.)  p.  198,  § 
324.  Upon  this,  in  Townsend  v.  Chapin,  8  Blackf.  828,  it  was  held 
error  to  give  written  instructions  with  verbal  explanations  and  illus- 
trations. The  same  doctrine  was  affirmed  in  Eenworthy  v.  Williams, 
5  Ind.  875,  and  in  Laselle  v.  Wells,  17  Ind.  88.  In  Meredith  v. 
Crawford,  84  Ind.  399,  the  court  declared  that  "oral  explanations, 
comments,  or  modifications'*  were  erroneous.  In  Rising  Sun  &  Y.  T. 
Co.  V.  Conway,  7  Ind.  187,  and  in  Periter  v.  State,  88  Ind.  288,  the 
decision  was  that  the  whole  charge  must  be  in  writing.  In  the  case 
of  the  Toledo  &  W.  B.  Go.  v.  Daniels,  21  Ind.  256,  the  trial  judge  gave 
this  oral  introduction  to  his  written  instructions:  "This  is  an  action 
brought  against  defendant  to  recover  the  value  of  the  property  alleged 
by  the  plaintiff  to  have  been  killed  on  said  road.  It  has  been  in- 
timated by  the  defendant's  counsel  that  you  tnay  disregard 
*316  the  instructions  of  the  court  as  to  the  law  governing  *tbe  case, 
but  we  say  to  you  that  you  cannot  do  that.  The  court  may 
err,  but  it  is  not  the  province  of  the  jury  to  determine  whether  the 
law  as  delivered  to  them  by  the  court  be  correct  or  incorrect.  If 
wrong,  the  party  feeling  aggrieved  by  it  has  his  remedy  by  appeal  to 
the  supreme  court."  The  giving  of  this  oral  statement  was  adjudged 
error.  In  Pate  v.  Wright,  80  Ind.  476,  it  appeared  that  the  trial 
judge  repeated  orally  a  part  of  one  of  the  instructions,  and,  in  read- 
ing another,  remarked  that  he  had  not  intended  to  read  so  far,  and 
then  re-read  tbe  instruction  as  intended.     This  was  held  no  error. 

In  Colorado  it  is  provided  that  **the  instructions  shall  be  reduced 
to  writing,  and  may  be  taken  by  the  jury  in  their  retirement,  and  re- 
turned by  them  with  their  verdict."     Laws  1861,  p.  282,  §  28.     In 


244  KANSAS  RBPORTB. 

Dorsett  y.  Chew*  1  Colo.  IS*  and  Giles  ▼•  People,  Id.  61,  where  it  ap- 
peared from  the  bills  of  exception  that  the  ooart  gave  oral  instrae- 
tions,  and  oral  explanations  of  written  instractions*  J>oth  were  ad* 
judged  error. 

In  California  the  statute  reads :  "In  no  case  shall  any  charge  or 
instruction  be  given  to  the  jury  otherwise  than  in  writing,  unless  by 
the  mutual  consent  of  the  parties."  In  People  v.  Bemiti  8  Cal.  423, 
and  People  v.  Ah  Fong,  12  CaL  345,  the  judgments  were  reversed 
because  of  the  giving  of  oral  instructions.  In  People  v.  Payne,  8 
Gal.  841,  an  oral  modification  of  a  written  instruction  was  held  erro- 
neous. And  in  People  v.  Wappner,  14  Gal.  487,  it  was  decided  that 
an  oral  instruction  was  erroneous,  whether  given  in  the  first  instance, 
or  after  the  jury  had  once  retired  to  consider  of  their  verdict  and  re- 
turned with  a  request  for  farther  information.  In  People  v.  Bonney, 
19  Gal.  426,  in  which  was  an  indictment  for  murder,  the  jury  re- 
turned a  verdict  of  "guilty  as  charged."  The  court  told  the  jury  ver- 
bally that  the  verdict  was  not  in  form,  but  should  specify  the  degree 
of  murder  of  which  they  found  the  defendant  guilty,  and  directed 
them  to  retire  and  designate  the  degree.     Held  no  violation  of  the 

statute,  and  no  error. 
*317  *In  Bay  v.  Wooters,  19  lU.  82,  under  a  statute  which  declared 
that  the  court  "shall  in  no  case  orally  explain  or  qualify"  the 
written  instruction,  an  oral  explanation  was  held  ground  for  reversal. 
In  O'Hara  v.  King,  52  111.  303,  where  the  statute  forbade  instractions 
"unless  such  instructions  are  reduced  to  writing,"  (Scales,  Gomp. 
261,}  it  appeared  that  during  the  argument  of  counsel  the  court  in- 
terrupted, and  stated  orally^in  the  presence  and  hearing  of  the  jury, 
its  opinion  as  to  the  law  of  the  case;  but  this  was  decided  to  be  out- 
side of  the  statute,  and  not  erroneous. 

In  Florida  the  statute  requires  that  the  charge  shall  be  wholly  in 
writing;  that  upon  refusing  an  instruction  the  court  shall  write  out 
his  own  rulings  of  the  law  upon  the  point  raised,  all  of  which  shall 
be  in  writing,  and  written  before  the  same  are  delivered;  and  that  all 
instructions  given  and  refused  shall  be  signed  and  sealed  by  the  court, 
and  form  a  part  of  the  record  in  the  cause.  In  Dixon  v.  State,  13 
Fla.  637,  it  appeared  that,  after  the  court  had  finished  its  charge, 
one  of  the  jurors  asked  whether  they  must  believe  all  the  testimony, 
or  could  disbelieve  any  part  of  it.  The  court  answered  orally  that 
they  could  reject,  etc. ;  but  this  was  adjudged  within  the  prohibitions 
of  the  statute,  and  an  error  sufficient  for  reversal. 

In  Glarke  v.  State,  81  Tex.  674,  it  was  declared  that  oral  instruc- 
tions, given  without  the  consent  of  the  defendant,  were  forbidden  by 
the  statute,  and  sufficient  for  reversal. 

In  Missouri  it  was  provided  by  the  act  of  February,  1889,  "that  in 
no  criminal  case  shall  the  court  give  to  the  jury  any  charge  or  in- 
struction, on  any  question  of  law  or  fact,  except  the  same  be  in  writ- 
ing, and  filed  in  the  cause;"  and  that,  if  any  court  should  violate 
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that  statote,  **the  pioty  may  except,  and  for  Buoh  violation  the  cauae 
or  judgment  shall  be  reversed  at  the  instance  of  the  aggrieved  party. " 
Under  this  statute  the  case  of  Mallison  v.  State,  6  Mo.  899,  was  de- 
eided.  There  it  appeared  that  a  juror  asked  if,  under  the  indictment, 
which  was  for  murder,  they  could  convict  of  manslaughter,  and 
^818  the  court  replied  orally  that  it  had  not  decided  *that  point;  that 
the  court  did  not  know  that  the  supreme  court  had  decided  the 
point;  that  they  (the  jury)  were  judges  of  the  law  and  the  fact;  that 
they  might  find  the  verdict  as  they  pleased,  and,  when  rendered,  the 
eonrt  would  decide  on  its  validity.  The  judgment  was  reversed  for 
error  in  making  such  oral  reply.  The  statute  in  force  at  the  time  of 
the  decision  of  State  v.  Cooper,  46  Mo.  64,  provided  "that  the  court 
shall  not,  on  the  trial  of  the  issue  of  any  indictment,  sum  up  or  comment 
npon  the  evidence,  or  charge  the  jury  as  to  matter  of  fact,  unless  re* 
questidd  so  to  do  by  the  prosecuting  attorney,  and  the  defendant,  or 
his  counsel.  But  the  court  may  instruct  the  jury  on  any  point  of  law 
arising  in  the  case,  which  instruction  shall  be  in  writing."  In  that 
ease,  the  court,  with  the  consent  of  the  defendant,  charged  the  jury 
orally  upon  the  law.  This  was  held  erroneous,  and  the  judgment  was 
reversed. 

In  Michigan  the  statute  reads:  "The court  shall  in  no  case  orally 
qualify,  modify,  or  in  any  manner  explain  the  written  charge."  In 
O'Donnell  v.  Segar,  35  Mich.  367,  it  appeared  that  the  court,  in  ex- 
planation of  its  written  instructions,  said  orally  "that  the  bringing  of 
a  suit  for  exempt  property,  or  claiming  it  as  exempt,  was  justified  by 
law,  and  must  be  so  regarded  by  the  jury  as  well  as  by  the  courts." 
Commenting  upon  this,  the  supreme  court  say  "that  it  was  the  ex- 
pression of  a  mere  legal  truism,  which  could  not  and  did  not  modify 
the  effect  of  any  of  the  charge  given,  and  'consequently  cannot  be 
treated  as  error. "  But  where  it  was  stated  in  the  bill  of  exceptions 
that  the  court  "otherwise  orally  explained,"  without  giving  the  Ian-* 
guage  used,  they  decided  that  the  statute  applied,  and  reversed  the 
judgment.  In  Swartwout  v.  Michigan  Air-line  B.  Co.,  24  Mich.  407, 
it  was  held  that  the  reading  of  a  section  of  the  statute  as  a  part  of 
the  chaise  was  no  violation  of  the  provision  which  required  that  the 
charge  should  be  in  writing  and  filed  with  the  papers  of  the  case. 
In  Hasbrouck  v.  City  of  Milwaukee,  21  Wis.  219,  the  court  pref- 
aced the  written  instructions  with  some  oral  statemenfs, 
*819  *among  which  were  these:  "During  the  long  and  fatiguing 
trial  the  court  may  have  become  impatient  at  the  delay  of 
counsel,  and  made  remarks  that  may  possibly  have  influenced  some 
juror.  I  wish  it  specially  understood  that  nothing  I  have  said  was 
intended  to  influence  unduly  the  verdict  of  the  jury,  and  I  do  not  wish 
any  juror  to  be  influenced  by  it  in  the  least.  In  submitting  this  case 
to  you  I  will  not  comment  at  all  upon  the  evidence,  leaving  you  to 
weigh  it  all  in  your  own  judgment,  and  bring  in  your  verdict  accord- 
ingly."    This  was  held  no  part  of  the  charge,  and  therefore  not  in 
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violation  of  the  statate  which  reqtdred  thai  the  charge*  be  in  writiBg. 
In  Millard  y.  Lyons,  35  Wis.  516,  a  juror,  after  the  charge^  asked 
''whether  the  plaintiff  had  the  right  to  use  the  defendant's  divided 
grain  to  feed  the  stock  and  sheep."  The  judge  answered  that  he 
would  not  have  the  right  by  law.  This  was  held  no  part  of  the  charge ; 
the  supreme  court  saying  that  the  question  might  have  been  answered 
with  the  simple  word  ''no,''  and  that  it  would  be  nonsense  to  require 
the  court  to  write  that  word,  and  then  read  it  to  the  jury.  In  Grant 
v.  Insurance  Co.,  29  Wis.  125,  the  court  orally  stated  to  the  jury  that 
the  defendant  had  offered  no  proof  to  sustain  the  issues  he  had  ten- 
dered, and,  the  plaintiff's  proof  being  conclusive,  they  must  find  a 
verdict  for  the  plaintiff.     This  was  held  no  violation  of  the  statute. 

It  will  be  noticed  from  this  review  that  our  statute  is  not  so  specific 
or  minute  in  its  restriction  upon  the  action  of  the  court  as  those  of 
several  other  states.  The  language  is  general,  and  simply  calls  for 
a  written  charge,  and  requires  it  to  be  filed  among  the  papers.  We 
think  the  following  propositions  may  fairly  be  deduced  from  the  ao- 
tborities,  and  are  a  just  construction  of  the  effect  to  be  given  to  our 
statute :  (1)  The  statute  requiring  a  written  charge  in  criminal  cases 
is  imperative,  and  a  failure  to  comply  with  it  is  an  error  compelling 
reversal.  (2)  Where  the  bill  of  exceptions  simply  states  that  a  part 
of  the  charge,  or  some  of  the  instructions,  were  given  orally,  without 
stating  the  language  used,  the  statute  will  be  held  to  apply, 
*320  and  the  ^judgment  be  reversed.  (3)  It  is  immaterial  whether 
the  oral  portion  of  the  charge  is  given  before  the  jury  retire  to 
consider  of  their  verdict,  or  after  they,  having  once  retired,  return  to 
ask  further  instructions;  and  whether  it  is  a  separate  instruction,  or 
a  mere  explanation  of  a  written  instruction,  it  is  error  in  either  ease. 
(4)  The  mere  fact  that  an  oral  communication  has  passed  from  the 
court  to  the  jury  is  not  of  itself  proof  that  the  statute  has  been  dis- 
regarded; but  the  court  may  properly  make  oral  statements  to  the 
jury  in  reference  to  the  form  of  the  verdict,  the  manner  in  which  the 
trial  has  been  conducted,  the  behavior  of  the  jury  or  counsel  or  par- 
ties, or  any  other  oral  statement  which  is  not  fairly  and  strictly  a  di- 
rection or  instruction  upon  some  question  or  rule  of  law  involved  in 
or  applicable  to  the  trial,  or  a  comment  upon  the  evidence.  (5)  Where 
a^'uror  propounds  a  question  to  the  court,  it  may  make  a  direct  an- 
swer without  reducing  the  same  to  writing,  provided  in  so  doing  it 
does  not  make  an  independent  statement  of  a  rule  of  law;  in  other 
words,  where  the  question  of  the  juror  is  the  full  statement  oif  the  rule, 
and  the  answer  is  no  more  than  an  affirmation  or  denial,  such  affir- 
mation or  denial  need  not  be  reduced  to  writing  before  it  is  given.  It 
may  be  remarked  in  reference  to  these  propositions,  and  especially 
the  last,  that  the  purpose  of  this  statute  ie  to  secure  to  the  defendant 
the  exact  rulings  of  the  court,  in  order  that  he  may  avail  himself  of 
any  error  in  those  rulings;  that  it  was  not  intended  totsast  any  un- 
necessary burdens  upon  the  court,  or  to  hamper  or  restrict  commoni- 
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cations  between  the  court  and  jury;  that  it  shoald  be  so  construed 
as  fairly  to  seeare  that  parpose,  and  not  made  a  mere  weapon  pf 
technical  error;  that  in  reference  to  answers  to  questions,  as  there  is 
nothing  to  require  the  questions  to  be  reduced  to  writing  before  they 
are  put,  it  would  seem  trifling  to  compel  the  answer  to  be  so  reduced 
when  the  answer  is  simply  responsive,  and  depends  for  its  meaning 
upon  the  unwritten  question.  It  seems  to  us  that,  tested  by  this  last 
rule,  the  oral  statement  in  this  case  must  be  held  not  a  viola- 
*321  tion  *of  the  statute,  and  no  ground  for  reversal.  Many  words 
are  used,  but  after  all  it  amounts  to  no  more  than  a  n(  gative 
reply  to  the  question  asked,  if  a  party  could  be  an  accessory.  The 
court  replies  that  "there  is  no  such  thing  as  accessory;  the  pirty  is 
principal  or  nothing.''  So  far  as  the  law  is  concerned,  it  \\as,  under 
the  provisions  of  our  statute  applicable  to  this  case,  correctly  given 
in  the  written  statement  made  in  reply  to  the  question. 

In  the  record  as  it  was  presented  to  us  at  the  time  of  the  argu- 
ment and  submission,  it  did  not  appear  that  any  exception  was  taken 
to  the  giving  of  this  oral  reply  to  the  question  of  the  foreman.  Sub- 
sequently the  appellant  filed  a  motion  to  have  the  record  corrected 
by  the  insertion  of  an  exception,  and  filed  in  support  thereof  an  affi- 
davit of  one  of  bis  counsel  who  was  present  during  the  trial,  stating 
that  e'xceptions  were  duly  taken,  and  giving  an  explanation  of  the 
omission  of  a  staten^ent  to  that  effect  from  the  record  brought  here, 
which  is  a  copy,  of  the  original  bill  signed  and  filed  in  the  district 
corrt,  and  also  a  copy  of  a  certificate  of  the  district  judge  made  and 
filed  in  the  district  court  since  the  submission  here.  It  would  seem 
from  this  testimony  that  in  the  bill,  as  prepared  by  counsel,  was  a 
statement  that  exceptions  were  taken,  and  that  this  statement  was 
subsequently  erased;  but  whether  before  or  after  it  was  signed,  does 
not  seem  clear.  If  the  erasure  was  subsequent  to  the  signing,  it  is  a 
mere  clerical  mistake,  which  can  be  corrected ;  but  if  it  was  erased 
before,  and  the  bill  was  signed  without  any  such  statement,  it  makes 
this  an  application  to  amend  the  bill,  and  presents  a  question  of 
more  difficulty.  Counsel,  appreciating  the  difficulty,  have  filed  a 
supplemental  brief,  contending  that,  if  no  exceptions  were  taken, 
the  defendant  was  still  entitled  to  the  benefit  of  any  error  in  this  ac- 
tion of  the  district  court;  and  this,  too,  we  find  a  question  of  no  easy 
solution.  We  do  not  decide  either  of  these  questions;  our  conclu- 
sions being  adverse  to  t)ie  appellant  upon  the  action  of  the  court  sup- 
posing it  duly  excepted  to. 
The  judgment  will  be  affirmed* 
(AU  the  justices  concurring.) 
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*322  *Stitb  or  Kansas  p.  John  W.  HASPsraa 

Jnly  Term,  1875. 

Appeal:  From  Jostioes*  Courts.  No  appeal  can  be  taken  from  the  Judg- 
ment of  a  justice  of  the  peace  directly  to  this  court.  Const,  art.  8»  8  10. 
All  appeals  from  such  judgments,  where  appeal  is  allowed  by  law»  must 
be  taken  to  the  district  court.    [Leavenworth  «•  Weaver*  26  Elan.  391] 

Appeal  from  a  jnstice's  jadgment. 

Complaint  before  a  jastice  of  the  peace  of  Doniphan  county,  on 
oath  of  one  A.  G.  J.,  charging  defendant  with  having,  in  a  certain 
bailding  in  the  city  of  White  Cloud,  on  the  first  day  of  June,  ISTS, 
sold  **spiritaoQ8,  vinous,  fermented,  and  other  intoxicating  liquors  to 
one  G.  B.y  one  0. 0.,  and  one  T.  B.  without  having  at  the  time  a  license 
as  grocer,  dram-shop  keeper,  or  tavern  keeper,  obtained  in  accord- 
ance with  the  provisions'*  of  the  dram-shop  act.  A  trial  was  had 
before  the  justice  and  a  jury  on  the  eighth  of  June,  1875.  Verdict, 
"Not  guilty."  The  defendant  was  discharged;  and  thereupon,  says 
the  transcript,  "It  is  considered  and  adjudged  by  the  court  that  the 
complaining  witness,  A.  0.  J.,  pay  all  costs  in  this  prosecution,  and 
stand  committed  until  paid.  To  which  judgment  for  costs  the  said 
A.  C.  J.  excepts,  and  the  state  also  excepts."  The  costs  were  taxed 
at  $62.05.  The  state  prepared  a  bill  of  exceptions,  which  was  signed 
and  settled  by  the  justice,  and  a  transcript  thereof  was  brought  to 
this  court  as  upon  appeal  by  the  state  in  criminal  actions. 

A.  L.  Brewster  and  W.  D.  Webb,  for  the  State. 

T.  H.  Parish  and  T.  M.  Keith,  for  defendant. 

Brbweb,  J.  This  is  an  attempted  appeal  from  the  judgment  of  a 
justice  of  the  peace  directly  to  this  court.  This  cannot  be  done. 
The  constitution,  art.  8,  §  10,  explicitly  declares  that  "alt  ap- 
*828  peals  from  probate  courts  and  justices  of  *the  peace  shall  be 
to  the  district  courts."  Language  could  not  be  plainer.  It 
is  not  in  the  power  of  the  legislature  to  provide  for  an  appeal  from  a 
justice  of  the  peace  directly  to  this  court.  And  whatever  may  be  the 
defects  of  the  statute,  or  failure,  if  failure  there  be,  to  provide  any 
way  for  appealing  a  case  of  this  kind — a  complaint  for  selling  liquor 
without  a  license — ^to  the  district  court,  or  whatever  express  or  im- 
plied statutory  grant  of  an  appeal  to  this  court,  the  paramount  law 
forbids  us  to  take  cognizance  of  an  appeal  from  a  jastice  of  the 
peace. 

The  appeal  must  be  dismissed. 

(All  the  justices  concurring.) 
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Efhraim  Baiktsb  and  another  r.  Bobbbt  Fults. 

July  Term,  1876. 

1.  Sapreme  Oourt:  Presumptions  in  Favor  of  Judgment.    On  petition 

in  error  to  the  supreme  court,  all  presumptions  must  be  construed  in 
favor  of  the  correctness  of  the  findings  and  judgment  of  the  court  below. 
[Lucas  V.  Sturr,  21  Kan.  482.] 

2.  nnding,  General:  When  Sufficient.    In  a  case  tried  before  the  oourt 

without  a  Jury,  where  the  court  is  not  asked  to  make  special  findings  of 
fact,  or  to  state  the  ftetsin  detail,  the  findings  will  be  considered  suffl- 
cient  if  all  the  necessary  facts  are  stated  in  the  findings,  although  they 
may  be  stated  in  ever  so  general  or  comprehensive  terms. 

8.  Traud:  Contracts  and  Deeds  Procured  by.  Set  Aside.  Where  two 
men  contrive  and  conspire  to  cheat  and  defraud  a  weak  old  man,  mentally 
so  weak  as  to  be  wholly  incapable  of  managing  his  own  affairs,  and 
where  they  do  by  false  and  fraudulent  representations  cheat  and  defraud 
this  old  man,  and  thereby  obtain  his  propeity  for  a  grossly  inadequate 
consideration,  a  court  of  equity  may  set  aside  and  cancel  all  contracts  or 
instruments  by  which  these  two  men  hold  the  old  man's  property,  and 
may  place  the  parties  in  the  same  situation  and  condition  in  which  they 
were  before  the  fraudulent  transactions  occurred.^ 


4.  — :  Liability  in  Equity  Proceedings.  Where  F.  commences  an 
action  against  B.  and  G.  to  set  aside,  on  the  ground  of  fi*aud,  a  certain 

^324  executed  contract,  and  certain  deeds  connected  therewith,  and  to  *place 
the  parties  in  the  same  conditicm  in  which  they  were  before  the  fraud- 
ulent transactions  occurred,  and  where  it  was  shown  that  B.  only  was  to 
receive  or  did  receive  any  benefit  from  the  contract  or  deeds,  and  was 
the  only  person  who  was  to  receive  or  did  receive  any  portion  of  F.'s 
property,  and  G.  was  not  a  party  to  any  instrument  to  be  set  aside  or 
canceled,  and  where  a  portion  of  the  property  received  by  B.  from  F.  was 
9947  in  money,  held,  that  it  was  error  for  the  court  to  render  a  judgment 
jointly  against  B.  and  G.  for  a  return  of  that  money,  although  G.  partic- 
ipated in  the  fraud.  In  an  action  in  the  nature  of  an  action  at  law  for 
damages  a  joint  judgment  against  both  would  be  proper;  but  in  an  action 
in  the  nature  of  a  suit  in  equity,  like  this,  and  under  the  facts  of  this 
case,  such  a  judgment  is  not  proper.  The  Judgment  should  be  against 
B.  alone. 

6.  :  Property:  Money  Value.    Where  a  party  fraudulently  obtains 

certain  articles  of  property  from  another,  but  receives  the  property  as 
a  definite  sum  of  money,  the  person  defrauded  may  elect  if  he  chooses 
to  treat  such  property  as  such  sum  of  money. 

6.  Fraudulent  Contraofes,  Void  in  Toto.  Where  a  person  commences  an 
action  to  set  aside  for  fraud  a  certain  contract,  and  to  place  the  parties 
in  their  original  condition,  and  where  it  was  shown  that  under  said  con- 

^Fer  cases  on  the  law  of  fraudulent  and  voluntary  conveyances,  etc.  see  the  full 
notes  to  Knight  v.  Kidder,  1  Atl.  Rep.  148;  Bute  v.  Wallace,  24  N.  W.  Rep.  610; 
ZoeHer  V.  Rfley,  2  N.  K.  Rep.  892;  Lewis  v.  Hopping.  8  Pac.  Rep.  75;  Farmers' 
Bank  v.  Warner  26  N.  W.  Rep.  48. 
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tract  the  plaintiff,  in  consideration  of  certain  real  estate  transferred  to 
him  by  the  defendant,  transferoed  oMain  other  real  estate  and  $947  in 
money  to  the  defendant,  Tield,  that  the  plaintiff  cannot  after  the  trial, 
and  at  the  time  when  the  judgment  is  rendered,  have  the  judgment  so 
rendered  that  he  can  afterwards,  if  he  chooses,  elect  to  affirm  the  con- 
tract as  to  the  real  estate,  and  treat  the  judgment  as  merely  a  judgment 
for  damages  for  said  sum  of  $947.  The  judgment  should  be  to  wholly 
set  aside  the  contract,  and  place  the  parties  in  their  original  condition. 

Error  from  Douglas  district  court. 

At  the  August  term,  1878,  Fulta,  as  plaintiff,  recovered  judgment 
against  fiainter  and  Barnett,  defendants.  The  trial  was  by  the  court, 
without  a  jury,  and  the  facts  and  oonolusioDS  found  were  as  follows: 

"(1)  The  plaintiff,  Robert  Pults,  on  the  twentieth  of  October,  1871, 
and  for  a  long  time  prior  thereto,  was  the  owner  of  160  acres  of  land 
in  said  Douglas  county,  described  as  the  8.  W.  ^  of  see*  36,  in  town- 
ship 13,  of  range  17,  of  the  value  of  |3,500,  and  resided  on  the  same 
with  his  family.  He  was  then  69  years  of  age,  illiterate,  infirm  from 
age  and  physical  injuries,  weak  in  mind,  and  incapable  of  managing 

his  own  affairs. 
"^325  * " (2)  The  defendant  Ephraim  Bainter,  on  the  twentieth  of  Oc- 
tober, 1871,  and  prior  thereto,  was  the  owner  of  a  certain  lot 
in  the  city  of  Topeka,  in  Bhawnee  county,  described  as  the  north  half 
of  lot  No.  30,  and  all  of  lots  82,  34,  and  36  on  Quincy  street  north, 
in  Crane's  addition,  on  one  of  which  was  a  dwelling-housa,  all  of  the 
value  of  $2,500,  and  said  Bainter  resided  with  his  family  on  said 
premises.  The  defendant  Barnett  was  an  auctioneer  and  real-estate 
agent,  and  resided  in  Topeka. 

"(3)  Some  time  prior  to  October  20, 1871,  Fults  met  the  said  Bar- 
nett in  Topeka,  and  told  him  he  desired  to  seU  his  farm  and  other 
lands,  and  his  personal  property,  and  put  this  money  ont  at  interest, 
but  that  he  would  not  sell  unless  he  could  realize  at  least  $10,000  for 
all  of  it,  and  requested  Barnett  to  undertake  the  sale  of  his  propert7 
at  auction.  Barnett  undertook  to  do  so,  to  advertise  and  sell  the 
property,  real  and  personal,  for  one  per  cent,  on  sales,  assured  Fults 
that  he  knew  all  about  the  property,  and  that  it  was  worth  more  than 
$10,000,  and  would  bring  more  than  that  sum  cash  down. 

"(4)  Afterwards,  and  before  the  twentieth  of  said  October,  said 
Bainter  went  to  see  Fults  at  the  farm  of  the  latter,  and,  having  in- 
quired if  that  was  the  farm  advertised  by  Barnett  for  sale,  and  being 
informed  that  it  was,  proposed  to  plaintiff  to  trade  to  him  for  the 
farm  some  property  in  Topeka.  Plaintiff  replied  that  such  a  trade 
would  not  suit  him,  and  Bainter  went  away.  A  few  days  afterwards 
Fults  went  to  Topeka,  and  Barnett  insisted  on  showing  him  Bainter's 
house  and  lots.  Fults  told  Barnett  it  would  not  suit  him  to  trade  for 
city  property,  but  went  to  see  the  house,  and  again  said  it  would  not 
suit  him,  and  Barnett  represented  the  house  and  lots  as  worth  $35,- 
000,  and  as  desirable  property. 
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"(6)  On  the  nineteenth  of  October,  1871»  Bainter  and  Barnett  went 
to  the  farm  where  Fnlts  lived,  and  oontriyed  and  conepired  to  cheat 
and  defraad  the  plainti£f,  and  obtain  his  property  to  their  own  gain 
and  advantage,  well  knowing  that  plaintiff  at  that  time  was  not  capa- 
ble ot  managing  his  own  affairs,  and  by  means  of  false  and  fraadu- 
lent  representations  indaoed  him  to  agree  to  exchange  the  farm  in  the 
first  paragraph  herein  described,  and  to  pay  to  the  said  Bainter,  in 
addition,  as  boot-money,  $1,000  in  property, — ^live-stock, — which 
Bainter  was  to  have  the  privilege  of  bidding  off  at  anction  while  the 
sale  was  progressing,  and  did  bid  off  to  the  value  and  amount  of 

$947. 
*826  '"(O)  Three  days  afterwards  Bainter  took  possession  of  the 
farm,  and  commenced  moving  his  furniture  into  the  house, 
and  Fnlts  removed  with  his  family  into  the  house  in  Topeka,  where 
he  remained  a  short  time,  and  afterwards  removed  to  a  farm  in  the 
neighborhood  where  he  had  before  lived,  where  he  still  resides. 
Bainter  still  continues  to  occupy  the  land  mentioned  in  the  petition. 
'"(7)  On  the  eleventh  of  November,  1871,  under  threats  of  vexa- 
tious litigation,  (because  of  the  refusal  of  plaintiff  and  his  wife  to  make 
a  deed,)  deeds  were  made  and  exchanged;  and,  as  there  was  an  out- 
standing mortgage  for  |1,600  on  said  farm,  Fults  was  required  to 
execute  a  mortgage  to  Bainter  for  $1,600  on  the  house  and  .lots  to 
save  himself.  Fults  afterwards  paid  off  the  mortgage  on  the  farm, 
and  caused  it  to  be  fully  satisfied  and  discharged. 

"(8)  Some  time  after  the  deeds  were  exchanged,  Fults  requested 
Bainter  to  trade  back,  and  offered  him  $400  to  do  so,  which  offer 
Bainter  refused;  Fults  then  offered  him  $700,  which  Bainter  also  re- 
fused ;  and  finally  Fults  offered  him  $947,  or  the  amount  of  the  value 
of  the  stock  bid  off  by  him,  and  Bainter  refused  to  re-exchange  with 
that  difference;  but  afterwards  informed  plaintiff  that  he  would 
'*rue,"  for  $500  cash.  Fults  immediately  went  to  one  J.  T.  S.,  and 
made  arrangements  for  getting  $500,  and  so  informed  Bainter,  but 
on  learning  from  Bainter  that  his  offer  was  for  $500,  in  addition  to 
the  Btockf  Fults  abandoned  any  further  effort. 

''(9)  Fults  gave  Bainter  the  farm  and  $947  for  the  town  property; 
but  Bainter  would  not  give  the  farm  for  the  town  property,  with  the 
privilege  of  keeping  the  $947  worth  of  stock,  unless  Fults  would  pay 
him  $500  as  the  difference  in  valne.  Had  the  plaintiff  acceded  to 
the  demand,  the  parties  would  have  been  restored  to  their  former 
lands,  and  Bainter  would  have  received. $1,447  from  Fults  without 
giving  any  consideratioii  therefor  in  exchange. 

**The  court  therefore  finds  for  the  plaintiff,  and  gives  judgment  in 
his  favor  against  the  defendants  for  $947,  with  interest  at  seven  per 
cent,  per  annum  from  October  20,  1871,  and  decrees  that  the  con- 
veyances recited  are  fraudulent  and  void,  and  henceforth  held  for 
naught,  and  that  reconveyances  be  made  by  the  parties,  respectively, 
within  ninety  days,  or,  in  default  of  such  conveyances  on  the  part  of 
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defendant  Bainier,  this  deeree  of  the  oourt  shall  be  a  saffioient  con- 
veyance of  the  farm  to  plaintiff,  Folts;  a^nd  in  defaalt  of  a  reconvey- 

anoe  by  plaintiff,  Fnlts,  defendant  Bainter  to  have  jadgment 
*S27    against  *him  to  the  ^ect  that  defendant  Bainter's  title  to 

the  lands  shall  be  confirmed.  [Then  follow  a  formal  jadgment 
and  decree,  in  accordance  with  the  conclnsions  so  foand  by  the  ooort.]  " 
Wilson  Shannon,  for  plaintiffs  in  error. 
Barker  dt  Summerjield,  for  defendant  in  error. 
Before  a  decree  or  jadgment  will  be  reversed  by  this  conrt,  plain- 
tiffs in  error  mast  have  pointed  oat  some  fatal  error,  inconsistent 
with  jastice,  and  injarious  to  them,  on  the  face  of  the  record.  They 
have  not  done  this.  Nor  do  they  deny  that  they  have  oommitted  a 
gross  oatrage  on  the  defendant,  bat  endeavor  to  evade  jastice  by 
technicalities  and  qaibbles,  by  stating  matters  in  their  argament  of 
which  there  is  not  even  a  hint  in  the  record;  each,  for  instance,  as 
the  statement  that  the  defendant  in  error  conveyed  the  property  to 
his  daughter,  and  is  therefore  unable  to  reconvey  to  Bainter,  etc.  *  On 
this  statement  counsel  for  plaintiffs  in  error  spins  a  long  argament, 
and  asks  the  court  to  reverse  the  decree.  It  is  not  necessary  at  this 
time  to  either  deny  the  premises,  or  refute  the  conclusion  drawn 
therefrom,  for  neither  is  properly  before  the  coart* 

It  is  claimed  that,  even  if  the  decree  is  good  against  Bainter,  it  is 
void  against  Barnett.  Why  ?  Is  it  because  he  went  with  Bainter 
*'to  the  farm  where  Fults  lived,  and  conspiring  and  contriving  to 
cheat  and  defraud  Falts,  and  obtain  his  property  to  their  own  gain 
and  advantage,  well  knowing  that  plaintiff  at  that  time  was  not  ca- 
pable of  managing  his  own  affairs  ?*'  He  who  assists  in  the  perpe- 
tration of  a  wrong  is  as  much  guilty  as  he  who  actually  does  the 
wrong.  2  Hil.  Torts,  295,  §  9.  We  hope  that  the  doctrine  enun- 
ciated in  Wilbur  v.  Hubbard,  35  Barb.  808,  "that  where  two  dogs,  of 

different  sizes,  kill  sheep  in  the  dark,  the  jury  have  a  right  to 
*828     determine,  in  the  absence  of  direct  proof,  that  the  ^larger  dog 

killed  the  greater  number  of  sheep,"  is  not  law;  for  it  is  now 
well  known  that  the  race  is  not  always  to  the  swift,  nor  victory  to 
the  strong.  We  have  always  been  of  the  opinion  that  both  Bainter 
and  Barnett  "killed  the  sheep,"  but  counsel  says  Barnett  did  not  get 
any  of  the  spoils.  If  this  is  true,  it  only  illustrates  that  the  good  old 
times  are  past  and  gone.  Heretofore  it  has  been  conceded  that  there 
is  honor  even  among  thieves.  Bnt,  if  the  court  shall  determine  that 
there  ought  to  be  no  judgment  against  Barnett,  it  will  not  on  that 
account  vacate  the  decree,  but  will  simply  modify  it  to  that  extent. 
Counsel  complains  that  the  court  below  did  not  state  what  the  false 
and  fraudulent  representations  were.  If  he  is  so  anxious  to  have  this 
court  know  the  particulars  of  this  transaction,  why  did  he  not  bring 
the  evidence  here  ?  We  should  have  been  very  gratef al  to  him  if  he 
had  brought  np  the  evidence  so  as  to  let  the  coart  see  the  particolars 
of  this  nefarious  business.    It  is  not  the  duty  of  a  trial  court  in  its 
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findings  to  state  every  word  thet  is  said  by  the  witness,  bat  simply 
the  eoDolosion  from  the  whole  testimony. 

Plaintiffs  in  error  claim  that  the  facts  do  not  justify  a  decree 
against  Bainter*  One  can  hardly  imagine  a  stronger  case  of  fraud. 
Here  are'  two  men,  apparently  shrewd  and  crafty.  They  come  in 
contact  with  a  man  suffering  from  senile  imbecility.  By  means  well 
known  to  such  characters,  they  obtain  from  him  a  farm  worth  $3,500, 
and  personal  property  of  the  value  of  about  $1,000.  And  what  do 
they  give  Folts,  who  has  scarcely  the  intelligence  of  a  child,  and  with 
whom  they  should  have  dealt  as  fairly  as  with  an  infant,  for  all  this? 
Property  of  the  value  of  $2,500.  The  inadequacy  of  the  considera- 
tion, so  gross  as  it  is  in  this  case,  is  alone  ground  for  canceling  the 
transaction.  Kerr,  Frauds  &  M.  18^,  189.  But  when  we  add  to 
this  the  physical  and  mental  condition  of  defendant  in  error,  is  there 
any  room  for  doubt  left  as  to  what  a  court  of  equity  should  do  when 
such  facts  are  brought  before  it  ? 

*339  *VALBNTnfK,  J.  This  was  an  action  brought  by  Bobert  Fults 
against  Ephraim  Bainter  and  George  Bamett,  for  the  purpose 
^f  rescinding,  setting  aside,  and  canceling,  on  the  ground  of  fraud,  a 
certain  executed  contract,  with  certain  deeds  of  conveyance,  and  other 
matters  incidental  thereto,  whereby  Fults  exchanged  some  real  estate 
and  personal  property  belonging  to  him  for  some  real  estate  belong- 
ing to  Bainter.  The  principal  questions  discussed  by  plaintiffs  in  er- 
ror are  so  obscurely  and  insufficiently  presented  by  the  record  brought 
to  this  court  that  we  think  we  can  hardly  consider  them  at  all.  The 
court  below  finds  that  the  plaintiff  below  was,  at  the  time  the  al- 
leged fraudulent  transaction  occarred,  "sixty-nine  years  of  age,  illit- 
erate, infirm  from  age  and  physical  injuries,  weak  in  mind,  and  in- 
-capable  of  managing  his  own  affairs."  Now,  how  weak  in  mind  was 
the  plaintiff?  Was  he  weak  to  idiocy,  or  only  slightly  weak?  We 
cannot  tell  from  the  record.  He  was  "incapable  of  managing  his 
own  affairs;"  but  whether  from  age,  illiteracy,  physical  infirmity,  or 
mental  imbecility,  or  all,  we  cannot  tell.  None  of  the  evidence  has 
been  brought  to  this  court,  and  nothing  else  shows  it.  Hence  we  are 
left  to  conjectures  and  presumptions  only.  '  Now,  as  all  presumptions 
must  be  construed  in  favor  of  the  correctness  of  the  findings  and  judg- 
ment of  the  court  below,  we  must  presume,  in  support  of  such  judg- 
ment, that  the  plaintiff  was  extremely  weak  in  intellect, — ^mentally 
so  weak  as  to  be  "incapable  of  managing  his  own  affairs," — weak 
even  to  the  very  verge  of  idiocy;  for  mental  weakness  would  best  ex- 
cuse him.  The  court  below  further  finds  that  "on  the  nineteenth  of 
October,  1871,  Bainter  and  Bamett  went  to  the  farm  where  Fults 
lived,  and  contrived  and  conspired  to  cheat  and  defraud  the  plaintiff, 
and  obtain  his  property  to  their  own  gain  and  advantage,  well  know- 
ing that  plaintiff,  at  that  time,  was  not  capaUe  of  managing  his  own 
affairs;  and  by  means  of  false  and  fraudulent  representations  in- 
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duced  him  to  agree  to  exohange  the  farm  in  the  first  paragraph  herein 

described,  [Fults*  farm,]  and  to  pay  to  the  said  Bain ter,  in 
*880    *addition,  as  boot-money,  $1,000  in  property, — ^live  stock, — 

which  Bainter  was  to  have  the  privilege  of  bidding  off  at  auc- 
tion while  the  sale  was  progressing,  and  did  bid  off  to  the  value  and 
amount  of  |947.  On  the  eleventh  of  November,  1871,  under  threats 
of  vexatious  litigation,  (because  of  the  refusal  of  plaintiff  and  his  wife 
to  make  a  deed,)  deeds  were  made  and  exchanged,"  etc., — Fults  gave 
a  deed  for  his  farm  to  Bainter,  and  Bainter  gave  a  deed  for  his  prop- 
erty to  Fnlts. 

Now,  how  did  the  defendants  '* contrive  and  conspire  to  clieat  and 
defraud  the  plaintiff?''  And  what  were  the  "false  and  fraudulent 
representations''  which  they  used  to  effect  their  purpose?  We  can- 
not tell  from  the  record  of  the  case ;  but,  in  order  to  sustain  the  judg- 
ment of  the  court  below*  we  must  presume  that  ihey  were  such  as 
would  authorize  the  rescinding  of  the  whole  transaction.  The  coun- 
sel for  plaintiffs  in  error  claims  that  all  these  matters  should  have 
been  set  out  in  tb.e  findings  of  the  court,  in  elaborate  detail.  He 
claims  that  the  supposed  false  and  fraudulent  representations  should 
have  been  set  out  in  the  findings,  so  that  we  could  see  whether  in  fact 
and  in  law  they  were  such  as  would  authorize  the  rescinding  of  the 
contract.  But  the  defendants  below  did  not  ask  the  court  to  set  out 
these  matters  in  its  findings.  They  did  not  ask  the  court  to  make 
special  findings  on  any  subject.  Neither  they  nor  the  plaintiff  ask 
the  court  to  make  any  findings  of  any  kind.  It  is  therefore  the  mis- 
fortune of  the  plaintiffs  in  error,  and  not  of  the  defendant  in  error, 
that  the  findings  do  not  state  the  facts  in  more  elaborate  detail.  It 
devolves  upon  the  plaintiffs  in  error  to  show  error,  axid  not  upon  the 
defendant  in  error  to  show  that  there  was  no  error.  Under  the  cir- 
cumstances of  this  case  we  think  all  the  necessary  facts  in  this  re- 
spect are  stated  in  the  findings,  although  stated  in  very  general  and 
comprehensive  terms,  and  therefore  we  think  the  findings  in  this  re- 
spect are  sufficient.     Therefore,  up  to  this  point,  we  cannot  say  that 

the  court  below  committed  any  error. 
*331     We  think  that  where  two  men  ''contrive  and  conspire  to  *cheat 

and  defraud"  a  weak  old  man,  mentally  so  weak  as  to  be  wholly 
"incapable  of  managing  his  own  affairs,"  and  by  "false  and  fraudu- 
lent representations"  do  cheat  and  defraud  him,  and  .thereby  obtain 
his  property  for  a  grossly  inadequate  consideration,  a  court  of  equity 
may  set  aside  and  cancel  all  contracts  or  instruments  by  which  these 
two  men  hold  the  old  man's  property,  and  may  place  the  parties  in 
the  same  situation  and  condition  in  which  they  were  before  the  fraud- 
ulent transactions  occurred.  The  irrelevant  findings  complained  of 
by  plaintiffs  in  error  cannot  prejudice  their  substantial  rights,  and 
therefore  are  not  sufficient  grounds  upon  which  to  assign  error. 

Barnett  does  not  seem  from  the  record  to  have  got  any  of  the  plain- 
tiff's property.     He  made  nothing  out  of  the  transaction,  and  is  not 
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a  party  to  eitlier  of  the  deeds.  Theirefore  the  jadgment  rendered 
against  him  is  erroneous.  If  the  action,  bad  been  one  in  the  natnre 
of  an  action  at  law  for  damages,  instead  of  one  in  the  nature  of  a 
auit  in  equity  to  set  aside  the  contract  and  deeds,  etc.,  and  to  place 
the  parties  in  their  original  sitaation,  it  would  have  been  different. 
If  the  plaintiff  had  sued  for  damages,  he  could  have  recovered  dam- 
agea  against  both  Bamett  and  Bainter. 

Under  the  facts  of  this  case  we  are  inclined  to  think  that  the  plain- 
tiff had  the  right  to  elect  to  consider  the  personal  property  trans- 
ferred from  himself  to  Bainter  either  as  the  specific  articles  trans- 
ferred, or  as  the  $947  in  money  for  which  such  articles  were  taken. 
Hence  there  was  no  error  in  rendering  judgment  against  Bainter  for 
that  amount  of  money,  with  interest.  No  question  is  made  that  the 
articles  were  not  worth  the  money,  and  they  were  taken  in  lieu  of  the 
money. 

As  this  was  an  action  to  rescind  the  contracts  made  between  the 
parties,  and  to  place  them  in  their  original  situation  and  condition, 
it  was  error  for  the  court  below  to  so  render  the  jadgment  that  the 
plaintiff  could,  if  he  should  choose,  retain  all  the  property  that 
*382  he  received  from  Bainter,  and  still  recover  *from  Bainter  for 
the  amount  of  personal  property  which  Bainter  received  from 
the  plaintiff.  Bainter  was  called  into  court  to  have  the  question  de- 
termined whether  the  transaction  between  himself  and  Fults  should 
be  set  aside,  and  each  take  the  property  he  originally  had.  Bainter 
may  have  cared  but  little  if  such  should  be  done ;  he  may  have  been 
willing  for  Fults  to  make  his  own  showing  in  such  a  case;  he  may 
have  cared  but  little  if  the  court  should  render  a  judgment,  in  sub- 
stance, that  the  parties  should  "trade  back ;"  he  may  have  cared  but 
little  for  a  jury  trial  in  such  a  case  as  this,  and  in  this  kind  of  ac- 
tion he  would  not  be  entitled  to  a  jury  trial ;  and  therefore  he  may 
have  contested  this  action  but  slightly;  while,  if  he  had  known  that 
the  judgment  was  finally  to  be  rendered  as  one  substantially  for  dam- 
ages, he  may  have  cared  a  great  deal.  In  such  a  case  he  might  have 
desired  to  have  a  jury  trial;  and,  if  the  action  had  been  one  for  dam- 
agesy  he  would  have  been  entitled  to  a  jury  trial.  He  may  have  con- 
sidered the  property  he  gave  worth  as  much  as  the  property  he  re- 
ceived, and  therefore  might  have  been  willing  for  a  re-exchange  of 
the  property,  but  not  willing  that  a  judgment  for  a  large  amount  of 
damages  should  be  rendered  against  him.  Now,  a  plaintiff  who  pros- 
ecutes an  action  for  relief  on  the  ground  ot  fraud  should  not  prosecute 
one  kind  of  action  up  to  the  very  last  moment,  and  then,  without 
notice  or  warning  to  the  other  party,  take  a  judgment  as  though  his 
action  was  a  different  kind  of  action.  The  plaintiff  in  his  petition 
states,  among  other  things,  as  follows:  -'This  plaintiff  further  shows 
that  he  has  always  been,  since  the  discovery  by  him  that  the  repre- 
sentations so  made  as  aforesaid  by  said  defendants  were  falsely  and 
fraudulently  made,  willing  to  reconvey  to  said  defendants  all  the  right, 
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iuterest,  and  everything  whatsoever  conveyed  by  said  defendanfe  to 
this  plainti£fy  upon  reconveyanoe  to  him  of  the  real  estate  and  per» 
sonal  property  hereinbefore  mentioned,  ani  now  here  offers  so  to  do,'' 
This  was  a  standing  offer  of  the  plaintiff  up  to  the  time  of  the 
*838  rendition  of  the  judgment,  and  the  judgment  ought  ^not  to 
relieve  the  plaintiff  from  fulfilling  this  offer.  Kothing  less 
than  the  fulfillment  of  said  offer  would  be  right  or  equitable  in  a  case 
of  this  kind. 

The  judgment  of  the  court  below  will  be  reversed  as  to  Bamett; 
and  it  will  be  modified,  as  to  Bainter,  as  follows :  Bainter  shad, 
within  some  reasonable  time,  to  be  fixed  by  the  court  below,  pay  to 
said  Fults  said  f  947,  and  interest,  and  shall  convey  to  Fnlts,  by  a 
good  and  sufficient  deed,  all  the  said  real  estate  heretofore  conveyed 
by  Fults  to  Bainter ;  but  upon  this  condition  only :  that  Fults  shall 
first  oonvey  to  Bainter,  by  a  good  and  sufficient  deed,  all  the  said 
real  estate  conveyed  by  Bainter  to  Fults.  In  all  other  respects  the 
judgment  of  the  court  below  will  be  affirmed.  This  case  will  be  re- 
manded to  the  court  below  for  further  proceedings  in  accordance  with 
the  views  herein  expressed. 

(All  the  justices  concurring.) 


F.  M.  Davis  v.  Ctbub  A.  Fillmorb.    (Two  Cases.) 

July  Term,  1875. 

Supreme  Oourt:  Failure  to  Furnish  Brief:  Affirm  Judgment.  When- 
ever counsel  for  plaintiff  in  error  fail  to  furnish  the  judges  of  the  Ba« 
preme  court  with  a  brief  in  the  case,  the  court  will,  as  a  rule,  affirm  the 
judgment  below,  without  any  consideration  of  the  errors  assigned.^ 

Error  from  Osage  district  court. 

Two  actions  were  brought  by  Davis  against  Fillmore.  Both  were 
tried  at  the  November  term,  1878,  and  in  each  action  judgment  was 
given  for  the  defendant.  Plaintiff  brings  both  here ;  the  petitions  in 
error  being  filed  March  7,  1874. 

Sheldon  dt  Thompson,  S.  M.  Berry,  and  /.  B.  Clark^  for  plaintiff. 

Ellis  Lewis,  for  defendant. 

*884    *Yalentine,  J.     The  only  question  which  we  shall  decide  in 

either  of  these  two  cases  is  the  same  in  both,  and  hence  we- 

shall  consider  the  two  cases  together.     The  first  case  was  an  action 

of  replevin  brought  by  Davis  against  Fillmore  for  a  portable  saw- 

^InqaiiT  limited  to  matters  discuBsed  by  counsel  In  their  brief.    Campbell  r. 
PhiUips,  &  Kan.  764. 
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mill.  The  defendant  had  purchased  the  mill  from  the  plaintiff »  and 
was  then  the  owner  of  the  same,  but  he  had  also  giyen  a  mortgage 
thereon  to  secnre  the  payment  of  five  oertain  promissory  notes,  given 
by  himself  to  the  plaintiff,  each  for  $500,  due  respectively  in  three, 
six,  twelve,  eighteen,  and  twenty-four  months  from  date.  There  was 
a  stipulation  in  the  mortgage  that  the  defendant  should  hold  posses- 
sion of  the  mill  until  the  condition  of  the  mortgage  was  broken.  The 
only  question,  therefore,  to  be  tried  in  the  court  below  was  whether 
said  condition  had  been  broken  or  not.  The  other  case  was  an  ac- 
tioD  for  money  founded  upon  transactions  connected  with  said  porta- 
ble saw-mill.  Each  case  was  tried  before  a  jury,  and  in  each  case 
the  verdict  was  for  the  defendant.  In  the  second  case  the  defendant 
recovered  $264.78.  Judgments  were  properly  rendered  on  the  ver- 
dicts, and  then  the  plaintiff  brought  both  cases  to  this  court  on  peti- 
tion in  error.  Both  cases  came  on  regularly  for  hearing  in  the  su- 
preme court;  both  were  regularly  called  by  the  court;  and  both  were 
submitted  to  the  court  by  the  defendant  on  his  briefs.  But  the  plain- 
tiff made  no  appearance  in  either  case,  nor  has  he  made  any  ap- 
pearance in  either  case,  by  brief  or  otherwise,  at  any  time  since  he 
filed  the  cases  in  this  court.  We  must  therefore  presume  that  he 
has  waived  and  abandoned  all  his  assignments  of  error  as  untenable, 
(Wilson  V.  Fuller.  9  Kan.  *176,  *186;  Howard  v.  Cobb,  6  Ind.  6 ;  Rob- 
inson  v.  Tipton,  31  Ala.  595;)  and  probably  they  are  all  untenable. 
We  will  give  some  specimens  of  them.  In  the  replevin  case,  the^r;^ 
assignment  of  error  is  "that  the  said  court  erred  in  the  instructions 
given  to  the  jury  on  the  trial  of  said  action. "    Now,  we  do  not  think 

that  the  court  below  committed  any  substantial  error  in  giving 
*335     ^instructions  to  the  jury;  but  must  we  look  through  a  long 

list  of  instructions  to  hunt  error,  with  nothing  more  to  guide 
us  than  the  above  assignment  of  error?  The  second  assignment  is 
"that  the  said  court  erred  in  refusing  to  give  the  instructions  to  the 
jury  which  the  said  Davis  prayed  the  said  court  to  give.*'  Now,  we 
caxmot  find  in  the  record  that  "the  said  Davis  prayed  the  said  court 
to  give"  any  instructions,  or  that  he  excepted  to  any  refused.  Third, 
"that  the  facts  set  forth  in  the  answer  of  said  defendant  are  not  suffi- 
cient in  law  to  constitute  any  defense."  The  answer  was  a  general 
denial,  and  such  an  answer  we  think  is  good  in  replevin.  Wilson  v. 
Fuller,  9  Kan.  ♦177,  *190,  et  seq.;  Gilchrist  v.  Schmidling,  12  Kan. 
*269.  Fourth,  "that  the  said  court  erred  in  overruling  the  demurrer 
of  the  said  plaintiff  to  the  answer  of  said  defendant."  Now,  we 
cannot  find  from  the  record  that  the  plaintiff  demurred  to  the  answer 
of  the  defendant ;  but,  even  if  he  did,  we  suppose  a  demurrer  to  a 
general  denial  in  replevin  should  be  overruled.  Fifth,  **tha,t  said 
court  erred  in  admitting  the  evidence  of  said  Fillmore,  to  which  said 
Davis  objected."  We  think  the  evidence  was  competent  and  proper. 
But  is  it  our  duty,  with  nothing  more  than  this  assignment  to  guide 
us,  to  look  through  a  vast  amount  of  evidence  to  see  whether  it  is 
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propeT  evidence  or  not  nnder  the  pleadings  and  previous  evidence? 
Sixth,  "'that  said  court  erred  in  ruling  out  the  evidence  offered  by  said 
Davis  on  the  trial  of  said  action."  Now,  there  was  substantially  no 
evidence  offered  by  Davis  and  excluded  by  the  court.  The  eonrt  at 
one  time,  rightfally  as  we  think,  refused  to  let  Davis  prove  what 
Davis  himself  at  a  former  time  had  said;  but  no  exception  was  taken 
to  this  ruling,  and  we  think  that  Davis  afterwards  proved  this  same 
conversation.  We  can  find  no  other  evidence  offered  by  Davis,  and 
excluded  by  the  court.  Seventh,  "'that  the  said  court  erred  in  over- 
ruling the  motion  of  the  said  Davis  for  a  new  trial  of  said  eause.** 
We  have  failed  to  discover  the  error.  Eighth,  "that  said  judgment 
was  given  for  said  Fillmore  when  it  shonld  have  been  given  for  said 
Davis,  according  to  the  law  of  the  land."  We  think  the 
*336  ^judgment  is  correct.  Ninth,  ''that  the  verdict  of  the  jarr 
was  rendered  in  favor  of  the  said  Fillmore,  when  it  should  have 
been,  according  to  the  evidence,  in  favor  of  said  Davis. "  We  think  the 
verdict  was  right;  but,  even  if  not,  still  there  was  ample  evidence  to 
sustain  it.  These  are  all  the  assignments  of  error  in  the  replevin 
case,  and  these  are  fair  samples  of  the  errors  complained  of  in  the 
other  case. 

If  we  should  examine  the  two  cases  thoroughly  and  critically,  we 
would  probably  be  unable  to  find  any  such  substantial  errors  as  would 
authorize  a  reversal  of  the  judgments.  But  we  do  not  choose  to  make 
any  such  thorough  and  critical  examination,  but  choose  rather  to  de- 
cide the  cases  solely  upon  the  ground  that  the  plaintiff  has  abandoned 
the  supposed  errors  since  filing  his  cases  in  this  court.  Business  is 
accumulating  so  rapidly  in  this  court  that  we  need  all  the  aid  and 
assistance  we  can  get  from  counsel.  So  henceforth,  as  a  rule,  who- 
ever the  plaintiff's  counsel  shall  fail  to  furnish  us  with  a  brief,  we 
shall  a£Brm  the  judgment  without  any  consideration  of  the  errors  as- 
signed. Hutchinson  v.  Bain,  11  Kan.  *234;  Davis  v.  First  Nat. 
Bank,  28  Ind.  240;  and  cases  above  cited.  We  decide  these  two 
cases  upon  this  principle. 

The  judgments  of  the  court  below  in  these  two  cases  most  be 
affirmed. 

(All  the  justices  concurring.) 
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Jonathan  Douoiub  v.  Bichabd  MoFadir. 

July  Term,  1875. 

Contract:  Breaoh  of:  Withholding  Slnowledge  of  Loathsome  Disease, 
when  a  Defense.  D.  leased  to  M.  for  one  year  all  the  arable  land  on 
the  farm  on  which  D.  then  resided.  D.,  on  his  part,  was  to  furnish 
everything,  and  board  M.  for  the  year  at  his  house.  M.,  on  his  part  was 
to  perform  all  the  labor  in  raising  the  crops  on  said  land.  D.  was  then 
to  have  two4hirds  of  each  crop  raised  on  said  land,  and  M.  one-third 
thereof.    At  the  time  said  lease  was  entered  into,  and  subsequently 

*337  thereto,  M.  was  "infected  with  a  loathsome,  ^contagious,  and  infec- 
tious disease,  called  syphilis,'*  which  disease  afterwards,  and  at  the 
time  M.  boardeid  at  the  house  of  D.,  endangered  the  lives  and  health  of 
D.  and  his  family,  and  of  which  disease  D.  was,  at  the  time  he  entered 
into  said  lease,  ignorant.  In  ten  days  after  the  lease  was  entered  into, 
and  when  D.  became  aware  of  said  decease,  he  refused  to  board  M.  any 
longer  at  his  house.  M.  then  left  the  premises,  and  sued  D.  for  damages, 
claiming  (at  least  on  tl\e  trial)  as  damages  the  value  of  the  use  of  said 
land  for  one  year,  and  the  value  of  his  board  for  one  year.  D.,  as  a  de- 
fense to  said  action,  offered  to  show  (both  by  his  pleadings  and  evidence) 
that  M.  was  affected  with  said  disease;  that  he  (D.)  was  ignorant  of  the 
same  at  the  time  he  entered  into  said  lease;  and  that  he  refused  to  board 
M.  at  his  house  because  of  said  disease,  but  the  court  excluded  said  de- 
fense. Heldt  that  it  was  error  to  exclude  such  defense,  and  the  evidence 
ofTered  to  support  it. 

Error  from  Jackson  district  court. 
The  ease  is  stated  in  the  opinion. 
CharUs  Hayden,  for  plaintiff. 

Yaubntinb,  J.  This  action  was  brought  originally  in  a  justice's 
court  by  McFadin  against  Douglas  for  $800  damages  alleged  to  have 
resulted  from  the  breach  of  certain  stipulations  in  a  lease.  It  ap- 
pears  from  the  record  that  on  August  26,  1878,  defendant,  Douglas, 
by  a  parol  contract,  leased  to  plaintiff,  McFadin,  for  the  term  of  one 
year,  the  farm  upon  which  Douglas  resided,  upon  the  following 
terms,  to*wit :  Douglas  was  to  furnish  everything,  and  board  Mc- 
Fadin at  his  house.  McFadin  was  to  do  all  the  work.  Douglas  was 
to  have  iwo-thirds  of  each  crop  raised  on  the  premises,  and  McFadin 
one4hird.  On  September  4th  and  6th,  Douglas  told  McFadin  that 
he  could  not  board  him  any  longer  at  his  bouse,  and  wanted  McFadin 

to  give  np  the  lease,  or  allow  some  other  man  to  fill  his  place. 
*8S8     McFadin  did  not  *agree  to  this;  but  still,  on  September  5th, 

he  left  Douglas'  house.  Three  days  later,  on  September  8th, 
he  commenced  this  action,  and  alleged,  among  other  things,  that 
Douglas  refused  to  board  him,  or  to  allow  him  to  work  on  said  prem- 
ises. On  the  16tb  the  case  was  tried  before  a  justice  and  a  jury. 
The  defendant  filed  a  bill  of  particulars,  denying  generally  the  alle- 
gations of  the  plaintiff's  bill  of  particulars,  and  also  setting  np  as  a 
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defense  to  the  plaintiff's  action  that  at  the  time  said  lease  was  entered 
into,  and  subsequently  thereto,  the  plaintiff  was  ^infected  with  s 
loathsome,  contagions,  and  infectious  disease,  to-wit,  syphilis,  whioh 
disease  afterwards,  and  at  the  time  the  plaintiff  boarded  at  the  de- 
fendant's house,  endangered  the  lives  and  health  of  defendant  and 
bis  family,**  etc.,  and  that  at  the  time  the  lease  was  entered  into  the 
defendant  was  ignorant  of  said  disease,  and  that  because  of  such 
disease  the  defendant  refused  to  allow  the  plaintiff  to  longer  board  at 
his  bouse.  This  defense  was  stricken  out  by  the  court,  on  motion  of 
the  plaintiff.  On  the  trial  the  defendant  tried  in  various  ways  to  in- 
troduce evidence  to  prove  these  matters,  but  the  court,  in  every  in- 
stance, on  the  objection  of  the  plaintiff,  excluded  the  evidence ;  and 
finally,  at  the  close  of  the  trial,  the  court  instructed  the  jury  "that 
in  making  up  their  verdict  they  are  not  to  take  into  consideratioD 
any  disease  that  the  plaintiff  may  have  been  afflicted  with,  to  which 
allusion  has  been  made  during  the  trial.**  Exceptions  were  duly 
taken  by  the  defendant  to  these  rulings,  and  to  all  the  other  rulings 
of  the  justice  adverse  to  him. 

We  think  the  justice  erred  in  these  rulings.  The  defendant  was 
not  bound  to  board  the  plaintiff  at  his  house  while  the  plaintiff  was 
affected  with  said  disease,  although  the  defendant  had.  previously 
agreed  to  board  the  plaintiff.  The  plaintiff  practiced  a  fraud  upon 
the  defendant  when  he  procured  from  the  defendant  such  an  agree- 
ment without  first  disclosing  to  the  defendant  his  own  condition  as  to 
health.  The  plaintiff  testified  on  the  trial,  among  other  things,  as 
follows :  '*  Defendant  was  to  furnish  team  and  seed  and  farm- 
*339  ing  utensils,  and  board  me  at  his  house.**  The  ^defendant  tes- 
tified on  the  trial,  among  other  things,  as  follows:  "I  also 
agreed  to  board  him  [the  plaintiff]  at  my  house.**  It  was  evidently 
the  intention  of  the  parties,  at  the  time  of  making  the  eontract,  that 
the  defendant  should  have  the  benefit  of  boarding  the  plaintiff  at  his 
own  house;  but,  even  if  it  was  not,  still  the  defendant  could  not  have 
hired  the  plaintiff's  board  at  some  other  house  for  the  same  price  that 
he  could  have  hired  the  board  of  a  person  in  good  health,  and  free 
from  said  infectious  and  loathsome  disease,  and  therefore  the  plain- 
tiff had  no  right,  while  so  diseased,  to  demand  {lis  board  from  the  de- 
fendant under  any  circumstances.  Plaintiff  further  testified :  "De- 
fendant said  he  did  not  want  me  to  go  on  with  work,  and  that  he  eonld 
not  board  me  at  his  house  any  longer.  Defendant  never  put  me  off 
the  premises.  He  has  never  refused  to  let  me  work  the  farm."  The 
defendant  further  testified :  **!  never  turned  him  [the  plaintiff]  off  the 
place,  or  refused  to  let  him  work  it ;  but  I  did  not  want  him  to  board 
or  lodge  at  my  house  while  he  had  the  disease."  It  was  also  shown 
by  the  evidenee  that  the  defendant  offered  to  furnish  a  man  for  the 
plaintiff,  while  the  plaintiff  was  diseased,  for  sixteen  dollars  per  month, 
and  that  the  defendant  would  pay  the  man,  and  take  the  amount  oat 
of  the  plaintiff's  share  of  the  crops,  but  the  plaintiff  reused,  and  said 
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he  was  not  able  to  hire  a  man.  It  was  also  shown  that  the  defend- 
ant offered  to  pay  the  plaintiff  for  what  he  had  done  on  the  premises, 
provided  the  plaintiff  would  give  up  the  lease,  bat  the  plaintiff  re- 
fnsed.  And  then,  as  we  have  before  stated,  the  defendant  refused  to 
board  the  plaintiff  any  longer  at  his  house,  and  the  plaintiff  left  the 
premises,  and  then  commenced  this  action. 

During  the  trial,  the  plaintiff,  for  the  purpose  of  showing  his  dam- 
ages, proved  that  there  were  seventy-two  acres  of  arable  land  on  the 
premises;  that  the  annual  rental  value  thereof  was  from  $2.50  to  $3 
per  acre;  and  that  board  at  a  farm-house  was  worth  three  dollars  per 
week.  The  plaintiff's  loss  was  in  fact  his  board  for  one  year, 
*340  and  one  third  of  the  crops  raised  on  said  72  acres  of  "^land; 
or,  in  other  words,  one-third  of  the  use  of  said  72  acres  for 
one  year.  But  he  gained  the  labor  that  he  would  have  bad  to  bestow 
on  said  land.  Now,  in  our  opinion,  from  the  evidence,  the  plaintiff 
was  not  entitled  to  recover  anything.  He  was  not  entitled  to  recover 
for  the  use  of  the  land,  or  for  one-third  of  the  crops,  for  the  reason 
that  the  defendant  never  refused  to  let  him  cultivate  the  land ;  and 
he  was  not  entitled  to  recover  for  board,  for  the  plaintiff  had  a  rea- 
sonable and  legal  excuse,  under  the  circumstances,  for  refusing  to 
board  him  any  longer ;  or,  in  other  words,  the  defense  the  defendant 
set  up  and  offered  to  prove  was  a  good  one,  and  the  justice  erred  in 
excluding  it.  The  jury  rendered  a  verdict  for  the  plaintiff,  and  against 
the  defendant,  for  f  80.  How  much  of  this  verdict  was  for  board, 
and  how  much  of  it  was  for  the  use  of  the  land,  we  do  not  know,  and 
cannot  tell.  It  may  have  all  been  for  board;  it  may  have  been  the 
value  of  the  board  for  a  year,  with  something  deducted  for  the  value 
of  the  plaintiff's  labor;  or  it  may  have  been  for  the  sum  of  the  board 
and  the  plaintiff's  share  of  the  crops,  with  the  value  of  his  labor  de- 
ducted. After  the  verdict  was  rendered  the  defendant  moved  for  a 
new  trial  for  various  reasons.  The  justice  overruled  the  motion,  and 
then,  on  said  sixteenth  of  September,  rendered  judgment  in  favor  of 
the  plaintiff,  and  against  the  defendant,  for  $80  and  costs.  The  de- 
fendant then  took  the  case  to  the  district  court  on  petition  in  error. 
The  district  court  affirmed  the  judgment  of  the  justice.  In  this  we 
think  the  district  court  erred,  for  the  reasons  already  given.  After 
said  judgment  was  affirmed  in  the  district  court,  the  defendant,  Doug* 
las,  brought  the  case  to  this  court  on  petition  in  error.  There  has 
been  no  appearance  in  this  court  on  the  part  of  the  plaintiff,  McFadin, 
and  hence  we  can  only  conjecture  as  to  the  grounds  on  which  he  may 
rely  to  sustain  his  judgment  in  the  justice's  court. 
As  both  the  justice  of  the  peace  and  the  district  court,  in  our  opin- 
ion, erred,  the  judgment  of  the  district  court  must  be  reversed, 
^341  and  cause  remanded,  with  the  order  that  the  ^judgment  of 
tiie  justice  of  the  peace  be  reversed,  and  for  such  further  pro* 
ceedings  as  may  be  proper  in  the  case. 
(All  the  justices  concurring.) 
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Costs:  Seonrity  for,  in  Justices'  Courts:  Discretion  of  Court    la  an 

action  pending  in  a  Justice's  court,  the  justice  required  the  plaintiff,  who 
was  a  resident  of  the  county,  to  give  security  for  costs.  Afterwards 
judgment  was  rendered  in  favor  of  plaintiff,  and  the  defendant  appealed 
to  the  district  court.  The  district  court  ordered  that  the  plaintiff  give 
additional  security  for  costs.  The  plaintiff  failed  to  do  so,  and  the  court 
refused  to  dismiss  the  plaintiff's  action  because  thereof.  Afterwards 
the  plaintiff  recovered  a  judgment  against  the  defendant  for  debt,  in  a 
sum  certain,  and  costs  of  suit.  Held,  that  the  court  below,  in  refusing 
to  dismiss  the  plaintiff's  action,  did  not  commit  such  a  material  error,  af- 
fecting the  substantial  rights  of  the  defendant,  as  requires  a  reversal  of 
the  judgment.^ 

Error  from  Saline  district  court. 

The  case  is  stated  in  the  opinion. 

John  Foster,  for  plaintiff  in  error. 

J.  G.  Mohler  and  T.  F.  Garver,  for  defendant  in  error. 

^  Yalbktinb,  J.  The  plaintiff  in  error  (who  was  defendant  below} 
states  his  case  in  this  court  as  follows :  '*This  action  was  commenced 
before  a  justice  of  the  peace,  who,  on  the  twentieth  of  February,  1873, 
required  the  defendant  in  error  (plaintiff  below,  and  a  resident  of 
the  county  where  said  action  was  commenced)  to  give  secarity  for 
costs.  The  action  was  appealed  to  the  district  court.  At 
*342  the  October  term,  1673,  of  *the  district  court,  and  before 
judgment,  plaintiff  in  error  (defendant  below)  made  a  motion 
to  require  said  defendant  in  error  to  give  additional  security  for  costs. 
The  court  found  the  security  insufficient,  and  required  said  defend- 
ant in  error  to  give  additional  security  within  sixty  days.  At  the 
next  term  of  the  court,  defendant  in  error  having  failed  to  give  said 
security  for  costs,  plaintiff  in  error  made  a  motion  to  dismiss  the  so* 
tion,  which  was  overruled  by  the  court,  and  excepted  to  by  plaintiff 
in  error.  A  verdict  and  judgment  was  obtained  against  plaintiff  in 
error,  to  which  he  excepted,  and  now  brings  the  action  to  the  supreme 
court  to  reverse  said  judgment,  and  dismiss  said  action.**  This  state- 
ment is  substantially  correct.  And  does  it  appear  therefrom  affirm- 
atively that,  the  cpurt  below  committed  an  error  which  affects  materi- 
ally the  substantial  rights  of  the  plaintiff  in  error?  It  is  only  sub- 
stantial error  that  will  authorize  the  reversal  of  a  judgment,  (Gode^ 

1  Sufficiency  of  notice  to  sureties  on  costs-bond,  see  Sanford  v.  Frsokhooser,  M 
Kao.  98;  summons  set  aside  where  an  attorney  at  law  was  the  only  surety  on  a 
cos ts -bond,  Oook  ▼.  Caraway,  %9  Kan.  41;  an  erroneous  ruling  of  the  trial  court 
on  a  motion  to  quash  the  summons,  because  an  attorney  at  law  was  the  onjysontf 
on  the  costs-bond,  cannot  be  reviewed  while  the  case  is  still  pending  in  the  dis- 
trict court.  Potter  v.  Payne,  31  Kan.  218;  S.  0. 1  Pac.  Rep.  617. 
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§§  140,  304;)  and  snefa  error  must  be  inade  to  affirmatively  appear. 
Now,  supposing  that  section  186  of  the  justioes'  act,  as  amended  in 
1870,  (Laws  1870,  p.  187,  §  15,)  gives  antbority  to  justices  of  the 
peace  to  require  security  for  costs  from  resident  plaintiffs,  still  such 
authority  is  unquestionably  vested  in  the  discretion  of  the  justice,  as 
will  readily  appear  from  a  careful  perusal  of  the  section.  As  to  non- 
resident plaintiffs,  tbe  justice  '* shall"  require  security  for  costs ;  *'but 
in  all  other  cases  the  justice  may'*  require  such  security.  Why  use 
the  word  "shall*'  for  non-residents,  and  "may"  for  others,  if  it  was 
not  intended  that  the  justice  should  exercise  his  discretion  in  the  lat- 
ter case?  And  if  this  authority  of  the  justice  is  carried  to  the  dis- 
trict court,  on  an  appeal,  by  section  684  of  the  Code,  (Gen.  St.  746,) 
or  by  any  other  statute,  then  the  authority  of  the  district  court  is  also 
discretionary;  and,  of  course,  if  the  court  has  a  discretion  as  to 
whether  it  will  require  security  for  costs,  it  must  also  have  the  same 
discretion  as  to  whether  it  will  enforce  the  plaintiff  to  give  security 
by  dismissing  his  action  if  he  does  not  do  so;  that  is,  the  court  may 

exercise  a  discretion  as  to  whether  it  will  require  security  for 
*343     costs  to  be  given,  and,  if  it  requires  it,  *may  then  exercise  a 

discretion  as  to  whether  it  will  dismiss  the  .plaintiff's  action  if 
security  for  costs  is  not  given.  And,  where  the  Court  below  is  vested 
with  a  discretionary  authority,  we  can  reverse  only  where  the  court 
has  abused  its  discretion. 

In  this  case  it  does  not  affirmatively  appear  that  the  court  below 
did  abuse  its  discretion.  At  the  October  term,  1873,  the  court  re- 
quired additional  security  for  costs  to  be  given.  At  the  March  term, 
1874,  it  refused  to  dismiss  the  action  because  security  for  costs  had 
not  been  given.  At  that  time  the  plaintiff  had  already  recovered  one 
judgment  in  the  case,  which  had  been  set  aside  by  the  appeal;  and  a 
trial  had  also  been  had  in  the  district  court,  in  which  the  court  had 
heard  all  the  evidence,  and  at  which  the  jury  failed  to  agree ;  and, 
after  bearing  this  evidence,  the  court  may  have  had  the  strongest 
convictions  that  the  plaintiff  ought  to  recover,  and,  if  so,  the  court 
did  not  abase  its  discretion  by  refusing  to  dismiss  the  plaintiff's  ac- 
tion merely  because  he  failed  to  give  additional  security  for  costs. 
Afterwards  the  plaintiff  recovered  a  judgment  against  the  defendant 
for  $4.60  and  costs  of  suit.  Hence  no  substantial  right  of  the  de- 
fendant was  affected  by  the  plaintiff  failing  to  give  additional  security 
for  costs.  The  defendant  has  lost  nothing.  He  is  to  pay  the  costs, 
and  not  the  plaintiff.  But  suppose  the  court  ^rred  either  in  not  setting 
aside  its  order  requiring  the  plaintiff  to  give  additional  security  for 
costs,  or  in  not  dismissing  the  plaintiff's  action,  still  the  defendant 
has  no  right  to  complain.  The  means  by  which  a  court  enforces  its 
own  orders  belong  rather  to  the  court  than  to  the  parties.  The  par- 
ties can  only  claim  to  use  such  means  for  the  purpose  of  enforcing 
substantial  rights  in  their  own  favor;  and  where  a  party  has  no  sub- 
stantial right  to  be  enf orced^  as  in  this  case,  such  party  cannot  com- 
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plain  of  the  eoart  for  failing  to  enforce  its  own  orders,  howeTer  eno- 
neons  the  action  of  the  court  may  be  in  the  premises. 

The  judgment  of  the  court  below  is  affirmed* 

(ML  the  justices  concurring.) 


♦344  ♦JusTis  P.  Dbessbb  v.  John  W.  Wood.* 

July  Term,  1875. 

1.  Service  of  Summons:  What  and  How  Made.    The  service  of  a  sum- 

mons is  sufficient  if  it  "be  by  delivering  a  copy  of  the  summons  to  the 
defendant  persoHally;"  and  the  copy  summons  is  sufficient  if  said  copj 
contain  everything  put  in  tlie  summons  or  on  it  by  the  clerk.  It  is  not 
necessary  in  such  a  case  that  the  copy  should  be  cerHfled,  or  that  it  should 
contain  any  indorsement  put  on  the  summons  by  the  sheriff. 

2.  :  Second  or  Subsequent  Service.    Where  sei*vice  of  summons 

is  made  on  the  defendant,  and  afterwards  the  plaintiff  procures  a  second 
service  to  be  made,  the  procuring  of  this  second  service  is  not  so  far  an 
invalidation  or  waiver  of  the  first  service  as  to  allow  parties  or  third  per- 
sons to  treat  it  as  a  nullity. 

8. :  Finding  as  to  Service.    Where  an  action  is  commenced  against 

five  persons,  including  W.,  and  service  is  made  on  W.  both  personally 
and  by  publication,  and  the  court,  in  rendering  judgment,  finds  that  per- 
sonal service  was  made  on  two  of  the  defendants,  and  service  by  publi- 
cation on  the  other  three,  including  W.,  and  does  not  even  mention  the 
personal  service  made  on  W.,  held,  that  such  finding  is  not  an  adjudica- 
tion that  personal  service  was  not  made  on  W.,  and  such  findingdoesnot 
invalidate  the  said  personal  service  made  on  W.,  and  especially  it  does 
not  where  the  court  had  previously,  in  effect,  on  a  motion  to  set  aside 
such  personal  service,  declared  that  it  was  valid. 

4.  Lis  Pendens :  Partners :  Service  on  One  Partner  Only.  Where  an  ac- 
tion is  brought  against  all  the  members  of  a  copartnership  firm  concern- 
ing a  partnership  matter,  and  one  of  the  members  of  such  firm  is  served 
with  summons*  the  action  is  actually  pending  from  that  time  against 
such  member,  and  a  lis  pendens  is  thereby  and  at  that  time  sufficiently 
created,  so  that  no  third  person  can  purchase  any  interest  in  the  subject- 
matter  of  the  action  so  as  to  defeat  or  affect  any  right  of  the  plaintiff  in 
the  action. 

6.  .    And  where  a  lis  pendens  is  once  actually  created  by  the  service 

of  a  summons  on  one  of  the  members  of  a  copartnership  firm,  and  a  third 
person,  in  violation  thereof,  but  without  actual  knowledge  of  its  exist- 
ence, purchases  the  subject-matter  of  the  action,  a  subsequent  failure  on 
the  part  of  the  plaintiff  in  the  action  to  commence  to  get  service  on  the 
other  members  of  the  firm  for  sixty-three  days  from  the  time  of  filing  the 

SThis  case  referred  to,  Everston  v.  Central  Bank,  38  Kan.  352;  S.  C.  6  Pac.  Bep 
606;  Kansas  Pac  Ry.  Co.  v.  Tanz,  16  Kan.  586;  Hodson  v.  Tootle,  38  Kan.  380. 


DBE8&KR  V.  WOOD.  265 

petition  in  the  case  will  not  dostioj  the  f oroB  or  effect  of  said  lis  pendens 
as  to  said  porchaser.i 

6.  frinoipal  and  Agept:  Attorney:  Oommenoement  of  Aotion  with- 

out Authority :  Batifloation.    Where  an  action  is  commenced  by  an 
*345    attorney  at  law  with^out  the  knowledge  or  consent  of  the  plaintiff, 
the  plaintiff  may  afterwards  ratify  the  same,  and  thereafter  be  entitled 
to  all  its  beneflts. 

7.  IAb  Pendens :  Knowledge  of  Former  Judgment.    Where  an  answer 

sets  forth  the  rendition  of  a  judgment  in  another  action  against  the  plain- 
tiff's vendors,  and  states  that  the  subject-matter  of  that  aqtion  and  of 
this  had  not  been  transferred  to  the  plaintiff  in  this  action  up  to  and  after 
the  rendition  of  such  judgment,  said  answer  states  facts  sufficient  to  au- 
thorize the  defendant  to  show  that  the  said  subject-matter  had  not  been 
transferred  when  that  action  was  commenced,  and  therefore  that  a  lis 
pendens  existed  when  the  said  transfer  was  actually  made;  and  eqpedally 
js  this  so  where  no  objection  was  made  to  such  being  shown  under  the 
pleadings  in  the  court  below. 

Error  from  Jefferaon  district  court. 

Two  mortgages  on  the  same  tract  of  land  lying  in  Jefferson  county 
were  executed  by  John  Branecom  and  wife,  the  owners, — one  to  John 
W.  Wood,  for  $2,760,  dated  October  11,  1867;  the  other  to  Warner, 
Mowry  &  Hawlcins,  copartners,  for  $4,348,  dated  October  31,  1871. 
In  the  mortgage  to  Wood  the  land  was  desoribed  as  the  "B.  W.  ^  of 
section  12,  township  11,  of  range  17,''  etc.  In  the  mortgage  to  War- 
ner, Mowry  &  Hawkins  it  was  described  as  the  '*S.  W.  ^  of  survey  12, 
of  the  lands  known  as  the  *Eaw  Half-breed  Indian  Lands,'"  etc«  On 
Nov.  4, 1871,  an  aotion  was  commenced  for  Wood,  and  in  his  name, 
to  reform  his  mortgage,  in  which  aotion  the  mortgagors,  and  said 
W.,  M.  &  H.-,'th6  second  mortgagees,  were  made  defendants.  Twenty- 
three  days  afterwards,  November  27th,  said  W.,  M.  &  H.  assigned 
their  mortgage  to  Dresser.  Judgment  in  the  aotioq  above  men- 
tioned, reforming  the  mortgage  to  Wood,  was  given  and  entered  May 
24,  1873.  Said  decree  contains  the  following :  '* And  it  is  further 
ordered,  adjudged,  and  decreed  that  said  mortgage  deed  be  held  to  be 
a  prior  lien  to  the  mortgage  deed  mentioned  in  plaintiff's  petition 
from  John  Branscom  and  Martha  A.  Branscom  to  the  defendants 
Warner,  Mowry  ft  Hawkins,  which  mortgage  was  recorded  in  the  of- 
fice of  the  register  of  deeds  in  and  for  said  county  of  Jefferson  on  the 

fourth  day  of  November,  1871 ;  and  that  said  mortgage  deed 
*346     *from  said  John  Branscom  and  Martha  A.  Branscom  to  John 

W.  Wood,  as  reformed,  be  held  to  be  a  lien  on  the  S.  W.  ^  of 
survey  12  of  the  £aw  half-breed  Indian  lands  aforesaid,  prior  to  every 

1  DocTRnm  of  Lis  Pendens  Discussed.  The  doctrine  of  lis  pendens  also  re- 
quires that  all  persons,  whether  parties  to  the  stiit  or  not,  shall  take  notice,  to 
Bome  extent,  of  Judicial  proceedings.  The  doctrine,  however,  applies  only  in 
cases  where  the  suit  is  about  some  specific  pi^oe  of  property,  and  then  only  to  the 
extent  of  preventing  a  purchaser  pendente  liJte  from  acquiring  any  interest  in  the 
thing  in  litigation,  to  the  prejudice  of  the  adverse  Pi^if;  and  in  no  case  is  a  per- 
son, not  a  party  to  the  suit,  bound  to  take  nqtice  of  Judicial  proceedings  further 
than  toprevent  him  from  acauiring  an  interest  in  the  thlnjr  covered  by  the  litiga- 
tion,   rev  YALBRTiiaB,  J.    Marshall  v.  8hepard,  £8  Kan.  ml. 
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lien  whatever,  of  every  kind  and  desoripiion,  of  the  said  defendants 
Warner,  Mo  wry  &  Hawkins,  or  either  of  them." 

Dresser,  on  the  thirtieth  of  September,  1873,  bronght  his  action 
to  foreclose  said  mortgage  given  to  said  W.,  M.  &  H.,  and  by  them 
assigned  to  him.     He  made  the  mortgagors  and  Wood  defendants. 
Wood  answered,  alleging  the  prior  mortgage  to  himself,  the  mistake, 
the  action  to  reform,  and  decree  reforming  the  same,  (attaching  to 
his  answer  said  mortgage,  and  a  transcript  of  the  record,  as  exhibits.) 
His  answer  also  contained  these  averments :  "That  all  the  time  prior 
to  and  at  the  time  of  rendition  of  said  judgment  and  decree,  said 
Warner^  Mowry  &  Hawkins  were  the  owners  and  holders  of  said  note 
and  mortgage  mentioned  in  plaintiff's  [Dresser's]  petition,  and  still 
are  the  real  owners  and  holders  of  said  note  and  mortgage ;  and  the 
plaintiff  herein  has  not  now,  and  never  has  had,  any  title  or  interest 
in  or  to  the  same.     The  plaintiff  herein  has,  all  the  time  since  the 
date  of  the  note  and  mortgage  mentioned  in  plaintiff's  petition,  had 
actual  notice  of  all  the  matters  and  things  stated  in  this  answer." 
Dresser  replied,  a  general  denial.     The  action  was  tried  at  the  No- 
vember term,  1873,  of  the  district  court,  without  a  jury;  A.  L.  W., 
judge  proiem.,  presiding.     The  real  controversy  was  between  Dresser 
and  Wood  as  to  the  priority  of  their  mortgage  liens,  and  the  question 
was  whether  Dresser  was  an  innocent  purchaser  and  assignee  for 
value,  and  without  notice,  of  the  W.,  M.  &  H.  mortgage,  or  whether  he 
took  said  mortgage  with  such  notice,  actual  or  constructive,  as  sub- 
jected him  to  all  the  equities  existing  between  Wood  and  said  W.,  M. 
&  H.  at  the  time  of  his  purchase.     The  district  court  found  in  favor 
of  Wood  on  this  question ;  and,  finding  that  there  was  due  defendant 
Wood,  on  his  mortgage  and  notes,  the  sum  of  $4,408,  and  that  there 
was  due  to  plaintiff.  Dresser,  on  his  mortgage  and  notes,  the  sum  of 
$4,818,  decided  *'that  the  amount  so  found  due  to  defendant 
*347     Wood  ift  A  first  lien  on  said  ^premises,  and  is  prior  to  any  lien 
.  of  said  plaintiff  thereon,"  and  rendered  a  decree  accordmgly. 

Riggs,  NevUon  dt  Simpson  and  Charles  Dunham,  for  plaintiff. 

No  oral  evidence  was  given  on  the  trial  in  the  court  below.  This 
court  therefore  examines  the  case  as  though  it  were  an  original  one, 
and  the  presumption  that  the  decision  of  the  subordinate  court  is 
correct  will  not  .be  indulged.  Green  v.  Goble,  7  Kan.  *297,  *316; 
Ulrich  V.  Ulrioh,  8  Ind.  403;  State  v.  Einneman,  39  Ind.  38;  Moore 
V.  Pye,  10  Kan.  *250. 

The  evidence  clearly  shows  that  Dresser  was  an  innocent  purchaser 
for  full  value.  Upon  this  point  there  is  no  contradictory  evidenoe. 
Nor  was  Dresser  affected  by  constructive  notice  arising  from  the  reg- 
istry of  the  Wood  mortgage,  for  that  mortgage  could  more  properly 
be  referred  to  another  parcel  of  land  than  the  one  in  dispute.  The 
court  will  take  judicial  notice  of  the  boundaries  of  counties,  and  of 
the  government  surveys,  and  of  the  fact  that  the  land  described  in 
the  original  mortgage  to  Wood  (the  south-west  quarter  of  section  1% 
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township  11,  range  17)  is  sttnate  in  Jeffersoii  oonniy.  The  Wood 
mortgage,  therefore,  properly  described  another  parcel  than  the  one 
in  dispute,  and  sitnate  in  another  portion  of  the  township.  It  does 
not  correctly  describe  the  land  in  controversy,  nor^  would  jiny  one  sus^ 
peefc  that  it  covered  the  land  embraced  in  the  Dresser  mortgage.  It 
should  be  remembered  that  Wood  was  negligent  and  dilatory  in  the 
prosecution  of  his  suit  to  reform.  More  than  sixty  days  elapsed, 
after  the  filing  of  his  petition,  before  service  was  commenced  by-pub- 
lication. Whatever  might  have  been  his  equitable  claim  to  the  con- 
sideration of  the  court  had  he  shown  dne  diligence  has  been  forfeited 
by  his  negligence.  He  was  negligent  in  taking  a  mortgage  contain- 
ing a  misdescription,  and  he  was  negligent  in  not  proceeding  to  ob- 
tain service  by  publication  immediately  after  the  commencement  of 
his  action,  and  is  not  entitled  to  relief.    1;  Story,  Eq.  Jur.  §§  146, 

147. 
*348    Defendant  in  error  insists  that,  even  if  Dresser  were  igno*rant 

of  the  existence  of  the  Wood  mortgage,  be  is  yet  bound  by 
the  judgment  rendered  in  the  action  entitled  "Wood  v.  Warner  et 
aL"  That  this  position  is  untenable  will  appear  from  the  following 
considerations:  Wood,  in  his  answer  in  the  present  action,  does  not* 
allege  that  the  suit  of  Wood  v.  Warner  et  aL  was  pending  at  the  time 
when  Dresser  claimed  to  have  bought  the  mortgage  from  W.,  M.  & 
H.,  nor  does  he  state  when  that  action  was  commenced.  The  issue 
whether  Dresser  purchased  pending  the  Wood  suit  was  not  presented 
by  the  pleadings.  It  is  true,  evi^nce  was  given  by  both  parties  to 
determine  whether  the  Wood  judgment  was  rendered  pursuant  to  a 
valid  service,  but  no  evidence  was  offered  to  show  thiat  a  suit  was 
pending  when  Dresser  bought,  because  the  pleadings  did  not  contain 
any  such  allegation.  It  is  true,  some  evidence  was  given  which  might 
have  related  to  that  issue  had  such  an  issue  been  presented  by  the 
pleadings.  ^But,  as  the  pleadings  stand,  that  evidence  must  sH  be 
referred  to  the  issue  before  the  court,  viz.,  was  the  judgment  in  favor 
of  Wood  against  W.,  M.  &  H.  and  the  Branscoms  grounded  on  a  suffi- 
cient service  ?  It  is  too  late  to  invent  a  new  issue  to  which  to  refer 
this  evidence.  We  could  not  object  to  the  evidence  in  the  court  be- 
low, for  it  was  properly  given  to  support  the  Wood  judgment,  of  which 
judgment  Wood  in  his  answer  alleges  that  Dresser  had  actual  knowl- 
edge. Had  it  been  offered  for  the  purpose  of  proving  a  lis  pendens, 
we  coald  have  properly  objected  to  it,  for  the  existence  of  a  lis  peri' 
dens  was  not  alleged  in  the  pleadings  in  the  case. 

Even  admitting  that  the  issue  of  lis  pendens  had  been  presented 
and  tried  in  the  court  below,  (which  was  manifestly  not  the  case,)  we 
insist  that  no  evidence  was  given  that  shows  that,  at  the  time  Dres- 
ser purchased  the  mortgage  in  dispute,  any  action  was  pending  af- 
fecting said  mortgage,  or  the  rights  of  Dresser  under  the  same.  The 
service  upon  Warner  was  void,  as  the  copy  served  by  the  special  dep- 
uty was  not  a  complete  copy.     The  indorsement  on  a  writ  is  part  of 
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the  writ.  When  a  suit  is  brought  to  reeover  money  only,  it  has  al- 
ways been  held  that  the  amount  to  be  recovered  mast  be  in- 
*349  dorsed  *on  the  copy,  as  well  as  on  the  cnf^inal  summons.  A 
service  of  a  copy  without  such  indorsement  would  be  no  serv- 
ice. By  parity  of  reasoning,  the  authority  of  the  special  deputy,  being 
required  to  be  indorsed  on  the  summons,  should  also  appear  upon 
the  copy.  Whatever  the  law  requires  to  be  written  upon  the  sum- 
mons is  a  part  of  the  summons.  The  special  deputy  has  the  same 
right  to  omit  one  indorsement  as  another.  8  Chit.  Pr.  266.  The 
defendant  is  supposed  to  know  the  sheriff  and  his  general  deputy. 
Their  authority  appears  of  record  in  the  proper  office.  But  no  rec- 
ord seems  to  acquaint  the  defendant  with  the  nature  of  the  special 
deputy's  authority.  The  authority  does  not  appear  upon  the  copy. 
That  copy  does  not  even  apprise  him  that  the  person  who  delivered 
it  claimed  to  be  a  special  deputy.  He  may  have  been  a  mere  vol- 
unteer. 

The  paper  served,  did  not  even  purport  to  be  a  copy.  The  well- 
known  custom  in  serving  writs  is  for  the  officer  who  holds  the  orig- 
inal summons  to  certify  on  the  copy  delivered  to  the  defendant  that 
the  same  is  a  true  copy.  This  custom  we  believe  to  be  universal,  and 
we  claim  that  the  legislature  must  have  bad  this  universal  custom  in 
view  when  it  enacted  that  the  sheriff  should  furnish  the  defendant 
with  a  copy  of  the  writ.  Indeed,  a  universal  custom  is  itself  law,  and 
does  not  become  more  obligatory  froin  being  incorporated  into  a  stat- 
ute. It  does  not  compqrt  with  thsidignity  of  courts  of  record  that  its 
processes,  as  served,  should  be  unauthenticaied,  and  have  no  voucher 
for  their  genuineness.  In  the  present  case  the  copy  was  uncertified. 
It  is  true,  after  the  return-day  has  passed,  the  defendant,  by  making 
a  trip  to  the  county-seat,  and  examining  the  records  of  the  court,  may 
ascertain  whether  the  ambiguous  transaction  was  a  farce  or  a  reality ; 
but  we  do  not  believe  it  is  the  intention  of  the  law  that  he  should  be 
subjected  to  this  hardship  and  delay.  Processes  of  courts  should 
prove  themselves.  The  same  is  true  of  copies  of  such  processes,  de- 
signed to  subject  citizens  to  the  jurisdiction  and  judgment  of  courts. 
The  seal  of  the  court  and  the  signature  of  the  clerk  is  a  suffi- 
^350  cient  ^authentication  of  the  original  writ.  Nothing  less  than 
the  signature  of  the  sheriff  can  authenticate  the  copy.  A  copy 
made  by  a  person  other  than  the  lawful  custodian  of  the  original  might 
be  a  correct  transcript  indeed,  but  it  would  not  give  the  court  juris- 
diction, nor  authorize  the  taking  a  default  against  a  defendant.  To 
have  such  an  effect  the  process  must  have  been  served  by  a  person 
known  to  the  defendant  to  be  an  officer  of  the  court,  and  must  have 
been  certified  by  such  officer  to  be  a  true  copy.  To  hold  otherwise 
would  be  to  establish  a  dangerous  precedent.  Whenever  the  law  re- 
quires a  written  notice  to  be  given,  it  has  always  been  held  that  the 
person  required  to  give  the  notice  should  sign  the  same.  It  is  not  a 
notice  in  writing,  unless  signed.     A  summons  is  a  command  of  the 
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court,  addressed  to  the  sheriff.  The  eopy  of  the  sammons  delivered 
to  the  defendant  is  a  notice,  given  by  the  weriff,  and  should  be  signed 
by  the  sheriff.  It  is  an  oral  notice  from  the  shesiff,  and  not  a  writ- 
ten one»  until  certified  by  him.  Suppose  such  a  transcript  of  a  sum- 
mons, uncertified,  and  wanting  the  indorsement  of  the  sheriff's  au- 
thority to  his  special  deputy,  should  be  left  at  a  defendant's  residence, 
by  a  person  other  than  the  sheriff  or  his  general  deputy:  would  it  be 
claimed  for  a  moment  that  a  default  could  be  entered  without  further 
service  ? 

Warner,  Hawkins  &  Mowry  were  joint  mortgagees.  Their  estate 
was  a  joint  one.  1  Washb.  Beal  Prop.  676;  2  Washb.  Beal  Prop. 
136.  In  actions  affecting  this  joint  estate  they  were  all  necessary 
parties,  and  must  have  sued  and  been  sued  together,  (1  Washb.  557; 
2  Hil.Mortg.  140;  Shirkey  v.  Hanna,  8  Blaokf.  403;  4  Kent,  Gomm. 
407;)  and  a  judgment  against  several  joint  defendants  is  considered 
a  nullity  when  it  appears  that  one  of  them  was  never  served  with  pro- 
cess,— Freem.  Judgm.  §  186;  Holbrook  v.  Morray,  5  Wend.  161; 
Duffom  V.  Bamsdell,  55  Me.  252;  Powell,  App.  Proo.  285;  Lapham 
V.  Austin,  6  Pick.  246;  Nash,  PI.  &  Pr.  675,  <4th  Ed.)  It  is  claimed 
that  Dresser  acquired  his  title  pendente  lite^  and  that  he  is  therefore 
bound  by  the  decree  in  the  action  entitled  Wood  v.  Warner,  in 
*851  which  it  was  sought  to  settle  the  Apriorities  between  the  Dresser 
mortgage  and  the  Wood  mortgage.  But  it  will  be  noticed  that 
the  judgment  in  said  action  was  given  pursuant  to  a  publication  sum- 
mons, which  was  commenced  more  than  sixty  days  after  the  filing  of 
the  petition.  We  are  content  that  Dresser  should  be  bound  by  any 
judgment  which  the  court  could  have  rendered  pursuant  to  any  service 
made  or  attempted,  or  any  publication  commenced  within  sixty  days 
from  the  filing  of  the  petition.  No  judgment  could  have  been  rendered 
affecting  the  joint  estates  of  Mowry,  Hawkins  &  Warner,  because  there 
was  an  actual  service  of  process  on  none  of  them,  and  even  the  pre- 
tended service  was  made  on  but  one.  According  to  the  authorities 
already  quoted  the  judgment  rendered  pursuant  to  such  a  service  must 
have  been  a  nullity.  If  a  judgment  had  been  rendered  against  Warner 
alone,  it  would  have  been  void,  not  merely  because  the  attempted  serv- 
ice was  void,  but  because;  a  joint  estate  could  not  be  affected  by  a 
several  judgment  against  one  of  the  joint  tenants.  If  the  judgment 
bad  been  against  the  three  joint  tenants,  it  would  have  been  void,  be- 
cause no  service  of  process  had  been  ever  attempted  on  two  of  the 
joint  tenants. 

Our  Code,  §  81,  provides  that  notice  of  lis  pendens  shall  date  from 
the  filing  of  the  petition  only  where  the  summons  is  served,  or  the 
first  publication  made,  within  sixty  days  after  the  filing  of  such  pe- 
tition. In  the  case  of  Wood  v.  Warner  et  al.  the  service  had  been 
made  upon  the  BranscOms,  and  an  attempt  had  been  made  to  serve 
Warner,  but  it  was  not  sufficient  to  affect  the  joint  mortgage  estate 
of  W.,  M.  A  H.     That  estate  Dresser  had  a  right  to  purchase,  for  it 
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was  nnaffeeted  by  anything  done^  or  attempted  to  be  done,  in  the  dis- 
trict court  at  the  time  of  the  pnrchase  by  Dresser,  or  within  sixty  days 
from  the  filing  of  the  petition.  No  service  had  been  made  or  com- 
menced upon  which  a  decree  conld  be  rendered  that  should  a£Feet  the 
joint  mortgage  estate.  Section  80  of  the  Code  provides  that  /or  the 
purposes  of  the  statute  of  limit-ations  an  action  shall  be  deemed 
*352  commenced,  as  *to  defendants  jointly  interested,  as  soon  as 
service  is  had  upon  one.  This  provision  being  expressly  lim- 
ited to  statues  of  limitation,  it  follows  that  the  converse  is  true  when 
the  question  is  one  of  lis  pendens,  and  that  the  writ  is  not  pending  as 
to  any  defendant  unless  service  on  such  defendant  is  made  or  com- 
menced within  sixty  days  from  the  filing  of  the  petition. 

The  attempted  service  on  Warner  was  clearly  waived  by  Wood 
when  he  made  afiSdavit  that  service  could  not  be  made  on  Warner  in 
this  state,  and  proceeded  to  serve  by  publication.  Warner  clearly 
had  until  the  answer-day  mentioned  in  the  publication  notice  in  which 
to  answer  Wood's  petition.  It  follows  that  Wood  waived  his  rights, 
such  as  they  were,  under  the  attempted  personal  service  on  Warner. 
If  there  were  any  dispute  about  this,  there  is  the  final  adjudication 
of  the  court  that  the  judgment  in  Wood's  favor  against  Warner,  Mowry 
&  Hawkins  was  rendered  pursuant  to  the  publication  notice.  This 
adjudication  is  binding,  and  cannot  be  questioned  until  set  aside  by 
the  proper  tribunal.  Certainly  a  party  counting  on  a  judgment  can- 
not be  allowed  to  controvert  one  of  the  points  decided  in  the  action, 
nor  to  deny  one  of  the  findings  contained  in  the  judgment.  We  hsTe 
not  overlooked  the  fact  that  the  motion  made  by  Warner  to  quash  the 
summons,  and  set  aside  the  return  of  service,  was  overruled.  The 
action  of  the  court  in  this  matter  was  cleairly  proper,  for  there  was  no 
ground  for  quashing  the  summons,  the  said  summons  being  regular, 
and  the  motion  was  not  divisible.  But  when  the  court  afterwards 
rendered  judgment  in  the  case  it  passed  upon  the  question  of  service, 
and  found  that  the  personal  service  was  had  on  the  Branscoms,  and 
that  service  by  publication  was  made  upon  W.,  M.  &  9.,  which  serv- 
ice the  court  approved.  This  is  a  distinct  adjudication  that  the  at- 
tempted  personal  service  on  Warner  was  void. 

The  Wood  suit  was  commenced  at  the  instance  of  Branscom.  It 
was  not  properly  a  suit  until  Wood  consented  that  it  should  be 
*863  brought.  Wood,  who  resides  in  Missouri,  *gave  that  consent 
"'some  days"  after  the  commencement  of  the  action.  But  it  is 
not  proved  to  have  been  given  before  the  date  of  Dresser's  purchase, 
and,  there  being  no  testimony  on  that  point,  there  is  no  evidence  nor 
presucnption  that  the  assent  was  given  before  the  Dresser  purchase. 

Keeler  dt  Johnson,  for  defendant. 

Personal  service  of  aummons  in  the  case  of  Wood  v.  Branscom  ti 
al,  was  duly  made  upon  Warner  on  the  fourth  of  November.  It  was 
served  by  a  duly-authorized  special  deputy-bheriff,  and  the  copy  de- 
livered to  Warner  was  a  true  copy  of  the  summons  issued  by  the  clerk. 
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The  indorsement  thereon  by  the  sheriff  of  the  appointment  of  New- 
house  to  serve  it  was  no  part  of  the  summons..  Whatever  the  clerk 
puts  in  it,  or  indorses  on  it,  and  that  only,  is  a  part  of  the  summons. 
There  is  neither  reason  nor  propriety  in  putting  any  subsequent  in- 
dorsement of  the  sheriff  on  the  copy  delivered  to  a  defendant.  Strictly 
and  technically  it  would  not  be  a  true  copy  of  the  summons  iastied  if 
added  to  and  changed  in  that  manner.  If  the  letter  of  the  statute 
has  been  complied  with  in  making  a  slerviae,  the  defendant's  ignorance 
of  what  has  been  or  is  thereafter  done  in  the  case  does  not  let  him 
out  of  court.  He  has  the  certain  means  of  knowing,  and  fails  to  use 
them  at  his  own  peril.  No  certificate  of  the  deputy-sheriff  was  neces- 
sary on  the  copy  served.  The  Gode^  §  64,  says :  '"The  service  shall 
be  by  delivering  a  copy/'  If  the  legislature  had  thereby  meant  a 
certified  copy,  it  would  have  been  so  expressed,  because  in  another 
place  where  it  did  so  mean  it  said  so  in  the  statute.  Justices'  Act, 
§  12.  In  all  revisions  of  the  Code  the  requirement  of  such  certificate 
has  been  inserted  in  the  justices'  act  with  reference  to  constables,  and 
omitted  from  the  general  Code  with  reference  to  sheriffs.  It  is  un« 
necessary  to  give  the  reasons  for  this  distinction.  It  is  enough  that 
it  is  Bo  written.  The  expression  of  the  requirement  in  the  one  sec- 
tion conclupively  excludes  it  in  the  other  section  where  it  is  not  ex- 
pressed* 
*354  The  personal  service  on  Warner  was  not  invalidated  "^nor 
waived  by  any  subsequent  proceedings  in  the  case.  Warner 
moved  to  set  aside  said  service.  His  motion  was  by  the  court  over- 
ruled, and  the  service  held  to  be  good.  The  case  of  Stevens  v.  Thomp- 
son, 5  £an.  *805,  is  in  point.  Upon  the  filing  of  an  amended  peti- 
tion a  second  summons  was  issued,  and  a  second  service  made,  and 
this  court  held  that  such  second  service  cut  no  figure,  not  even  as  to 
the  time  and  manner  of  pleading;  that,  the  first  service  being  suffi*^ 
cient,  the  second  summons  had  no  function  tq  perform.  Now  here 
there  was  no  waiver  by  Wood  of  the  personal  service  on  Warner,  nor 
was  there  any  adjudication  of  the  court  against  it.  Warner,  with 
other  defendants,  actually  appeared  in  the  action  by  filing  an  answer 
to  Wood's  petition.  The  court  found  the  service  by  publication  to  be 
good,  and  that  by  it.W.,  M.  &  H.  were  duly  notified  of  the  pendency 
of  this  action.  Can  it  be  contended  that  the  judgment  in  that  case 
now  depends  for  its  validity  on  the  regularity  of  that  service  by  pub- 
lication, and  that  their  personal  appearance  by  filing  answer  cots  no 
figure, — that  the  court,  by  its  findings  as  to  service  by  publication, 
adjudicated  their  appearance  by  answer  out  of  existence  ?  That  po- 
sition is  just  as  tenable  as  that  the  personal  service  on  Warner  was 
(without  being  referred  to)  thereby  adjudicated  away. 

Wood's  action  tp  reform  his  mortgage  was  commenced  November 
4th,  and  on  the  same  day  personal  service  was  made  on  the  two 
Branscoma  and  Warner,  three  of  the  defendants,  and  on  the  sixth  of 
January  service  by  publication  was  commenced  on  Mowry  and  Hawk-. 
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ins,  the  remaining  defendants.  Dresser  made  his  purchase  of  the 
Warner,  Mowry  &  Hawkins  note,  November  27th.  Under  section  81 
of  the  Code,  by  the  parohase  at  that  time  Dresser  acquired  no  inter- 
est  in  or  lien  on  the  mortgaged  premises  as  against  Wood,  and  Dres- 
ser was  boand  by  the  decree  afterwards  made  in  the  action  then 
pending.  Bayer  y.  Cookrill,  8  Kan.  *282.  Said  section  81  contains 
two  distinct  provisions.  The  first  is  that  the  filing  of  the  petition  is 
notice  to  the  world  ("third  persons")  of  the  pendency  of  the  action, 
but  that  such  notice  shall  not  be  of  any  avail  if  a  service  be 
*356  *not  made  within  sixty  days  thereunder.  This  is  not  snoh  a 
question  as  could  arise  under  the  statute  of  limitations.  The 
second  provision  is  that  while  an  action  is  pending  ''no  interest  can 
be  acquired  by  third  persons  in  the  subject-matter  thereof,  as  against 
the  plaintiff's  title."  It  does  not  say  merely  that  no  interest  can  then 
be  acquired  from  a  defendant  in  the  actum.  Its  meaning  is  not  so 
limited.  An  interest  as. against  the  plaintiff's  title  cannot  be  ac- 
quired from  any  person.  In  this  case,  Dresser  made  his  purchase 
from  defendants  in  the  action  of  Wood  v.  Branscom  et  al.y  and  one 
of  the  defendants  from  whom  his  purchase  was  made  had  already 
been  served  with  a  summons  in  the  action.  The  ownership  of  Dres- 
ser's vendors  being  a  joint  one,  and  the  purchase  being  a  single  and 
indivisible  transaction,  he  could  not  thereby  acquire  any  interest  as 
against  the  plaintiff's  title,  even  if  he  might  have  done  so  by  a  par- 
chase  of  that  which  was  owned  solely  by  the  two  defendants  not  then 
served.  The  interest  of  Warner  in  each  and  every  cent  of  the  mort- 
gage lien  gives  to  Dresser's  purchase  the  same  bearing  on  this  case 
as  though  made  from  Warner  alone.  As  this  is  not  a  direct  proceed- 
ing to  set  aside  the  decree  made  in  the  case  of  Wood  v.  Branscom  ti 
aL,  the  authorities  cited  by  plaintiff  in  error  have  little  or  no  bearing 
on  this  case.  In  the  case  of  Wood  t.  Branscom  et  al..  Wood  saed 
all  the  joint  owners,  and  eventually  obtained  service  on  all,  and  a  de- 
cree against  all,  which  decree  is  still  in  force. 

Inasmuch  as  Wood  ratified  and  accepted  the  attorneys'  acts  in 
bringing  an  action  for  him  as  soon  as  he  was  apprised  of  them,  the 
aetion  so  brought  must  be  treated  in  all  respects  as  though  originally 
brought  at  his  direction.  Such  ratification  was  made  long  befote 
Dresser's  purchase.  The  expression  "some  days  after"  the  filing  of 
the  petition  excludes  the  idea  of  its  being  some  weeks  after. 

The  plaintiff  in  error  in  his  brief  assumes  that  Wood  was  negli- 
gent. There  is  no  evidence  in  the  case  tending  to  show  that  Wood 
or  his  attorneys  knew  or  could  ascertain  the  facts  necessary  to 
*856  be  inserted  in  an  affidavit  for  publication  *prior  to  the  time 
the  affidavit  was  made.  As  the  question  of  diligence  in  mak- 
ing that  service  by  publication  is  no  material  element  in  the  ease, 
it  is  but  fair  to  presume  that  Wood  might  have  proved  diligent  in- 
quiry and  want  erf  knowledge  if  such  testimony  had  been  proper  and 
admissible 
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Valbntine,  J.  This  was  an  action  brought  by  Dresser  against 
John  Bransoom,  Martha  Branscom,  and  John  W.  Wood,  to  foreclose 
a  certain  mortgage.  The  real  contest,  however,  is  between  Dresser 
and  Wood.  Each  is  the  owner  of  a  mortgage  given  by  the  Brans- 
eoms  apon  the  same  land,  and  each  claims  priority  of  lien.  Wood's 
mortgage  was  execated  first ;  but,  as  a  mistake  was  made  in  describ- 
ing the  mortgaged  property.  Dresser's  mortgage  would  seem  to  take 
precedence.  Dresser's  mortgage  was  executed  originally  by  the 
Branscoms  to  Warner,  Mowry  &  Hawkins,  partners  in  business,  and 
was  by  them  assigned  to  the  plaintiff.  Dresser.  Immediately  after 
the  Dresser  mortgage  was  executed,  and  while  it  still  remained  in 
the  hands  of  Warner,  Mowry  &  Hawkins,  to-wit,  on  November  4, 
1871,  Keeler  &  Johnson,  as  attorneys  at  law,  commenced  an  action 
in  the  name  of  Wood,  but  withoat  his  knowledge  or  consent,  against 
the  Branscoms,  and  against  Wai-ner,  Mowry  Sc  Hawkins,  to  obtain  a 
decree  reforming  the  Wood  mortgage,  and  making  it  the  prior  lien 
on  the  mortgaged  property.  The  Branscoms  were  duly  served  with 
summons.  Warner  was  also  served  with  summons,  bat  it  is  claimed 
by  Dresser  that  the  service  was  void,  and  this  is  the  first  question 
raised  in  the  case.  The  service  was  not  made  by  the  sheriff  in  per- 
son. But  he  deputized  a  person  by  the  name  of  S.  Newhouse  to 
serve  the  same.  The  authority  was  indorsed  on  the  summons,  in  ac- 
<M>rdanoe  with  section  68  of  the  Code,  (Gten.  St.  642,)  in  the  follow- 
ing \vords,  to-wit :  ''I  hereby  deputize  8.  Newhouse  to  serve  this  sum- 
mons.   E.  T.  Ellis,  Sheriff."     Newhouse  served  the  summons  on 

Warner  on  the  same  day,  November  4tb,  by  delivering  to  him 
^357     a  copy  of  the  ^summons  with  all  the  indorsements  thereon, 

except  the  foregoing  indorsement  of  authority  to  Newhouse  to 
serve  the  summons.  The  copy  delivered  to  Warner  was  not  in  any 
manner  certified  to  be  a  copy. 

It  claimed  by  Dresser  that  the  service  of  the  summons  was  void, 
because  said  copy  was  not  certified,  and  because  said  indorsement 
was  omitted  therefrom.  Now,  neither,  as  we  think,  was  necessary. 
The  statute  provides  that  **the  service  shall  be  by  delivering  a  copy 
of  the  summons  to  the  defendant  personally,"  etc.  Civil  Code.  §  64. 
The  statute  does  not  require  that  a  certified  copy  of  the  summons 
shall  be  deKvered  to  the  defendant,  nor  does  it  require  that  a  copy  of 
anything  more  than  the  iummons  shall  be  delivered  to  him.  The 
summons  is  the  writ  as  it  is  issued  by  the  clerk.  Code,  §  59.  It 
doea  not  deed  anything  more  than  what  the  clerk  puts  in  it,  or  on  it, 
to  make  it  a  summons ;  and  anything  more  is  no  part  of  the  sum- 
mons. Taking  the  statute  as  it  reads,  and  these  propositions  seem 
clear  beyond  all  doubt ;  and  we  know  of  no  reason  why  we  should  not 
take  the  statute  as  it  reads.  This  service,  then,  on  Warner,  was  a 
good  service,  and  gave  Warner  notice  of  all  the  rights  of  Wood ;  and, 
as  a  rule,  notice  to  any  one  of  two  or  more  persons  interested  jointly 
as  partners  is  notice  to  all.    The  action  from  and  after  November  4^h 

V.16K— 18 
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was  actually  pending  as  to  the  Branscoms,  and  as  to  Warner.  Aft* 
erwards  Wood  filed  an  affidavit  for  aervice  bj  publioation^  and  act- 
ually got  service  by  publication,  not  only  upon  Mowry  and  Hawkins, 
but  also  upon  Warner.  It  is  claimed  by  Dresser  that  this  second 
service  on  Warner  invalidated  the  first,  or  was  at  least  a  waiver  of 
the  first.  We  do  not  think  the  claim  is  tenable.  Stevens  v.  Thomp- 
son, 5  Ean.  *305.  Afterwards  the  defendants  Warner,  Mowry  & 
Hawkins  appeared  in  the  case,  filing  an  answer  denying  generally  all 
the  allegations  of  the  plaintiff's  petition.  Afterwards,  when  the  case 
was  called  for  trial,  the  defendants  Warner,  Mowry  &  Hawkins  did 
not  appear.  The  court  then  found  that  personal  service  had 
^858  been  made  on  the  Branscoms,  and  *that  service  by  publica- 
tion had  been  made  on  the  other  defendants  W^amer,  Mowry 
&  Hawkins,  and  did  not  mention  the  personal  service  made  on  War* 
ner.  The  court  then  proceeded  to  hear  the  case,  and  rendered  judg- 
ment as  prayed  for  by  plaintiff,  Wood.  It  is  now  claimed  by  Dresser 
that  said  finding  of  the  court,  that  service  by  publication  had  been 
made  on  Warner,  and  not  mentioning  the  personal  service  made  on 
him,  was  an  adjudication  by  the  court  that  such  personal  service  had 
never  been  made,  or  that  the  supposed  personal  service  should  beset 
aside.  The  claim  is  not  tenable.  Besides,  Warner  once  made  a  di- 
rect motion  to  the  court  to  set  aside  the  personal  service  made  on 
him,  and  the  court  overruled  the  motion ;  and  it  was  not  overruled, 
as  the  plaintiff  in  error  now  intimates,  merely  because  it  waa  con- 
nected with  a  motion  to  quash  the  summons,  but  it  was  overruled,  as 
the  record  clearly  shows,  because  the  court  considered  the  service 
good.  And,  further,  if  the  court  adjudicated  the  personal  service  on 
Warner  out  of  existence,  without  even  mentioning  it,  did  not  the  court 
also  adjudicate  the  appearance  of  Warner,  Mowry  &  Hawkins  out  of 
existence  ?     This  latter  will  hardly  be  claimed. 

The  petition  was  filed,  and  service  made  on  the  Branscoms  and 
Warner,  on  November  4,  1871.  The  mortgage  was  assigned  by 
Warner,  Mowry  &  Hawkins  to  Dresser  on  November  27th ;  Dresser 
having  no  actual  notice  of  the  commencement  of  the  action,  or  of 
Wood's  rights  or  claims.  And  service  was  not  commenced  to  be  made 
on  the  other  two  defendants,  Mowry  and  Hawkins,  until  January  6, 
1S72.  Hence  more  than  sixty  days  had  elapsed  after  the  filing  of  the 
petition,  and  before  service  was  commenced  to  be  made  on  Mowry  and 
Hawkins,  and  hence  the  lis  pendens  provided  for  by  section  81  of  the 
Code  (Gen.  St.  645)  could  not  operate  as  against  a  purchaser  from 
Mowry  and  Hawkins,  provided  they  had  owned  the  entire  property 
in  the  thing  transferred.  But  they  did  not  own  the  entire  property 
in  the  thing  transferred.  They,  with  Warner,  owned  the 
*359     'property  jointly  as  copartners ;  and  Warner  had  been  served  ^ 

with  summons,  and  .the  action  had  been  actually  pending  as 
against  him  for  twenty-three  days  when  the  mortgage  was  aissigned 
to  Dresser.    But  it  is  claimed  by  Dresser  that  as  the  mortgage  waa 
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• 

held  jointly,  and  not  in  severalty,  by  Warner,  Mowry  <b  Hawking,  no 
jadgment  oonldbe  rendered  against  all  or  any  of  thetn  upon  a  service 
made  on  Warner  alone,  and  therefore  that  no  lis  pendens  could  have 
existed  when  Dresser  purchased  the  mortgage  from  Warner,  Mowry 
&  Hawkins.  Now,  for  the  purposes  of  this  ease,  we  shall  admit  that 
no  final  judgment  reforming  the  Wood  mortgage  as  against  them  could 
have  been  rendered  against  Warner,  Mowry  &  Hawkins,  or  against 
either  of  them,  on  the  service  made  on  Warner  alone ;  but  we  do  not 
think  that  it  follows  from  this  fact  that  no  li»  pendens  could  exist  at 
the  time  when  Dresser  purchased  the  mortgage  from  Warner,  Mowry 
&  Hawkins,  under  which  he  claims  priority.  The  service  on  Warner 
was  unquestionably  valid,  so  far  as  the  question  we  are  now  consider- 
ing is  concerned.  Indeed,  there  is  no  way^  under  our  laws,  by  which 
a  service  of  summons  can  be  made  on  a  copartnership  firm  except  by 
ma'king  the  service  on  each  individual  member  of  the  firm  i  and  from 
the  time  that  each  individnal  member  of  the  firm  is  so  served,  the 
action  stands  actually  pending  against  suoh  member.  If  the  service 
were  void  as  to  each  member  when  served,  it  would  evidently  be  void 
as  to  all  of  them  when  served,  which  cannot  be  admitted;  but,  as  the 
service  is  valid  as  to  each  member  when  served,  it  would  seem  to  be 
clear  beyond  all  doubt  that  no  person  could  purchase  or  obtain  any 
interest  in  the  subject-matter  of  the  action  from  such  member,  when 
so  served,  so  as  to  defeat  or  affect  any  right  of  the  plaintiff  in  the 
action  in  which  such  service  was  made*  But  to  purchase  anything 
from  one  of  the  members  of  a  copartnership  firm  is  to  purchase  it 
from  every  member  of  the  firm.  For  instance,  take  the  present  case. 
Warner's  interest  in  the  mortgage  extended  to  every  conceivable  or 

inconceivable  portion  of  the  mortgage.  No  portion  of  the 
*360     ^mortgage  could  be  puirchased  without  purchasing  a  portion  of 

Warner's  interest  therein ;  and,  as  each  and  every  partner  who 
has  any  authority  to  make  a  sale  of  any  portion  of  the  partnership 
property  io,  in  fact  and  in  law,  an  agent  for  that  purpose  for  each  and 
all  of  the  other  members  of  the  firm,  a  purchase  from  such  member, 
who  is  an  agent,  is  a  purchase  from  each  and  all  of  the  other  mem- 
bers, who  are  principals.  Therefore  a  purchase  from  Mowry  or  Haw- 
kins or  both  would  be  a  purchase  from  Warner,  and  therefore  we 
think  it  follows  from  the  foregoing  premises  that,  whenever  any  mem- 
ber of  a  copartnership  firm  is  served  with  a  summons,  a  lis  pendens  is 
at  once  created  to  such  an  extent  that  no  person  can  purchase  from 
any  member  of  the  firm  any  portion  of  the  subject-matter  of  the  ac- 
tion so  as  to  affect  the  rights  of  the  plaintiff  in  the  action.  It  would 
be  unfortunate  if  such  were  not  the  law.  If  such  were  not  the  law, 
as  soon  as  one  member  of  a  firm  were  served  with  summons,  the 
other  members  might  sell  the  subject-matter  of  the  action  to  an  in- 
nocent purchaser,  just  as  was  done  in  this  case,  and  then,  if  for  any 
reason  service  should  not  be  personally  made  or  commenced  by  pub- 
lication on  every  other  member  of  the  firm  within  sixty  days  after  fil- 
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ing  the  petition,  any  judgment  that  might  thereafter  be  rendered  might 
be  wholly  unavailing  and  ineffectual  for  the  purpose  of  protecting  or 
enforcing  the  rights  of  the  plaintiff  therein.  And,  further,  if  it  be 
true  that  no  judgment  could  have  been  rendered  against  Warner  after 
he  was  served  with  summons,  except  upon  the  contingency  that  both 
the  other  members  of  the  firm  should  also  be  served  with  summons^ 
still  it  is  no  more  true  than  that  no  judgment  could  be  rendered  against 
any  or  all  of  them  except  upon  the  happening  of  several  other  eon- 
tingencies.  Even  after  service  is  made  upon  all  the  defendants  in 
any  case,  no  judgment  can  be  rendered  except  upon  the  happening 
of  a  greater  or  less  number  of  contingencies.  The  judgment  usually 
depends  upon  the  evidence,  and  connected  with  the  evidence  are 

usually  many  contingencies;  and  the  last  contingency  is  not 
*361    removed  until  the  judgment  is  actually  *and  finally  rendered. 

It  cannot,  therefore,  be  maintained  that  every  contingeficy 
that  might  defeat  the  rendering  of  judgment  must  first  be  removed 
before  a  lis  pendens  can  have  any  operation.  We  think  a  K«  pendens 
was  created  by  the  service  of  the  summons  upon  Warner.  But  it  is 
claimed,  however,  by  Dresser  that  such  lis  pendens  was  destroyed  by 
the  subsequent  failure  of  plaintiff  Wood  to  commence  to  obtain  serv- 
ice upon  Mowry  and  Hawkins  within  sixty  days  after  the  filing  of  the 
petition.  Code,  §  81.  But  Dresser  purchased  the  mortgage  in  twenty- 
three  days  only  after  the  petition  was  filed,  and  while  the  lis  pendens 
was  unquestionably  (so  far  as  this  question  is  concerned)  in  full  force 
and  operation,  and  therefore  Wood's  laches  in  not  commencing  to 
obtain  service  on  Mowry  and  Hawkins  until  sixty-three  days  had 
elapsed  after  the  petition  was  filed,  instead  of  within  sixty  days,  as 
he  had  an  undoubted  right  to  do,  could  not  have  misled  Dresser,  to 
his  injury*  We  do  not  think  that  the  three-days  laches  of  Wood  de- 
stroyed the  lis  pendens  already  created  and  existing. 

But  it  is  also  claimed  by  Dresser  that  said  action  was  commenced 
without  any  authority  from  Wood,  and  therefore  that  the  proceeding 
could  not  constitute  a  lis  pendens.  But  the  record  shows  that  "some 
days  after  said  action  was  commenced"  Wood  ratified  the  same. 
How  many  days  thereafter  is  not  shown.  It  evidently  could  not  have 
been  weeks,  however,  or  the  record  would  have  said  "weeks,"  instead 
of  saying  '"days."  And  it  could  not  have  been  more  than  seventeen 
days  at  most,  for  the  following  reasons :  On  November  4th  the  pe- 
tition was  filed  and  service  made  on  Warner  and  the  Branscoms;  on 
November  16th  Warner  filed  a  motion  to  set  aside  the  service  and 
quash  the  summons;  and  on  November  31st,  just  seventeen  days 
after  the  petition  was  filed,  this  motion  was  taken  up  for  hearing, 
and  Wood  appeared  in  the  court  to  contest  the  same.     It  is. true, 

Wood's  appearance  was  by  counsel,  but  there  is  no  pretense 
*3d3    that  this  appearance  was  unauthorized.    The  court  over^ruled 

the  motion*  Now,  by  way  of  digression,  was  not  this  an  ad- 
judication by  the  court  that  the  service  on  Warner  ^as  good  ?    And 
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the  coart  bad  jorisdiotion  both  of  the  sabjeot-matter  of  the  motioD 
and  of  Warner,  who  made  the  motion;  that  ie,  the  ooart  had  jurisdic- 
tion of  Warner  for  the  purpose  of  adjudicating  upon  this  motion,  for 
Warner  voluntarily  appeared  lor  this  purpose,  and  gave  the  court 
snob  jurisdiction.  Warner  excepted  to  the  decision  of  the  court  upon 
this  motion,  and  made  a  case  for  the  supreme  court.  .  This  decision 
was  made  on  November  21st,  and  in  six  days  thereafter,  on  Novem- 
ber 27th,  the  mortgage  was  assigned  by  Mowry  and  Hawkins  to 
Dresser.  We  suppose  that  no  one  will  question  the  power  of  Wood 
to  ratify  and  make  his  own  whatever  said  attorneys  had  done  for  him 
in  the  way  of  bringing  said  suit;  and  we  suppose  no  one  will  ques- 
tion the  binding  effect  of  the  suit  after  its  ratification.  The  suit  was 
ratified  by  Wood  before  the  mortgage  was  transferred  to  Dresser ;  and 
Warner,  one  of  the  mortgagees,  well  knew  of  the  ratification,  for  only 
six  days  before  the  assignment  was  made  he  had  had  the  contest  with 
Wood  over  the  service  of  the  summons. 

Dresser  also  olaims  that  Wood  did'  not  sufficiently  plead  in  this 
action  the  lis  pendens  of  the  other  action.  He  set  forth  in  this  ac- 
tion, in  his  answer  to  Dresser's  petition,  the  rendition  of  the  judg- 
ment in  the  other  action.  He  also  sets  forth  in  his  answer  that  at 
all  times  up  to  the  rendition  of  said  judgment,  and  since,  Warner, . 
Mowry  &  Hawkins  were  the  owners  of  the  Dresser  mortgage.  These 
facts,  if  true,  certainly  constitute  a  good  Us  pendens,  ^Indeed,  it  is 
not  necessary  that  they  should  all  be  true,  or  wholly  true,  in  order 
to  constitute  a  good  lis  pendens.  Suppose,  for  instance,  that  instead 
of  Warner,  Mowry  &  Hawkins  owning  the  mortgage  up  to  and  after 
the  rendition  of  the  judgment,  as  pleaded,  they  merely  owned  it  up 
to  and  after  the  time  when  the  suit  was  actually  pending  against 
Warner,  as  was  ^he  fact,  still  the  lis  pendens  would  be  sufficient.  We 
think  the  answer  was  sufficient.  And,  besides,  all  the  parties 
*363  tried  the  case  on  the  assumption  *that  the  question  of  whether 
a  lis  pendens  existed  or  not  was  properly  raised  by  the  plead- 
ings in  the  case;  and  therefore,  even  if  it  should  now  be  found  that 
any  one  of  the  pleadings  was  technically  defective  in  this  respect, 
still  we  should  not  reverse  the  judgment  of  the  court  below  merely 
for  that  reason.  Parties  must  generally  raise  such  questions  before 
they  come  to  this  court.  If  any  objection  had  been  made  in  the' 
court  below,  the  pleadings  would  undoubtedly  have  been  made  suf- 
ficient, if  they  were  not  already  sufficient. 

The  judgment  of  the  court  below  is  affirmed. 

(All  the  justices  concurring.) 
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John  Datbnpobt  v.  Fbank  B.  Oaa»  Ex'r,  eto. 

July  Term,  1876. 

1.  Trial:  Exolnding  Witnesses:  Testimony  of  Disobedient  WitnesR. 

Where  the  court  makes  an  order  excluding  from  the  court-room*  daring 
the  trial,  all  witnesses  except  such  witness  as  may  at  any  time  be  called 
in  for  examination,  it  is  the  duty  of  all  witnesses  to  obey  such  order; 
and  any  person  violating  the  order  may  be  punished  therefor.  But, 
where  a  witness  does  vlo&te  the  order,  it  is  error  for  the  court  to  exclude 
his  testimony,  simply  because  of  such  violation,  over  the  objections  and 
exceptions  of  an  innocent  party  to  the  case  who  desires  to  examine  the 
witness. 

2.  Witnesses:  Conduct  of:  Credibility.    The  testimony  of  the  witness 

should  be  received  in  such  a  case,  and  should  go  to  the  jury ;  but  the  con- 
duct of  the  witness  may  also  be  shown  to  the  jury  for  the  purpose  of  af- 
fecting his  credibility.^ 

8.  :  Conduct  of  Party:  Presumption.    Where  there  is  nothing  in 

the  record  tending  to  show  that  the  party  desiiiog  to  examine  the  witness 
participated  in  the  guilt  of  the  witness,  it  will  be  presumed  by  the  su- 
preme court  that  such  party  was  innocent. 

4. :  Presumption:  Where  Witness  is  Competent.  Where  the  tes- 
timony of  a  witness  is  excluded  because  it  is  supposed  that  the  wit- 
ness is  incompetent,  it  will  be  presumed,  in  the  atoence  of  anything  to 
the  contrary,  by  the  supreme  court,  if  the  witness  is  found  to  be  com- 

*d64  pe*teiit,  that  the  party  offering  him  was  prejudiced  by  the  exclusion, 
although  the  testimony  of  the  witness  may  not  be  set  out  in  the  rec- 
ord. The  rule  seems  to  be  this:  Where  the  court  below  excludes  evi- 
dence because  the  evidence,  and  not  the  witness,  is  supposed  to  be  in- 
competent, the  record  must  contain  the  evidence  sought  to  be  introduced, 
so  that  the  appellate  court  may  see  whether  it  is  competent  or  not; 
but  where  the  court.below  excludes  the  witness  because  the  witness, and 
not  his  evidence,  is  supposed  to  be  incompetent,  then  alt  that  is  necessary 
to  put  in  the  record  is  enough  to  show  whether  the  witness  is  competent 
or  not. 

6. .    And,  where  the  competency  of  a  witness  is  objected  to  for  any 

particular  reason,  it  will  be  presumed  by  the  supreme  court,  unless  the 
contrary  appears,  that  no  other  ground  for  his  exclusion  exists;  and  lience 
all  that  is  necessary  in  such  a  case  for  the  record  to  contain,  is  enough 
to  show  whether  the  particular  reason  given  for  the  exclusion  is  sufficient 
or  not. 

Error  frpm  Johnson  district  Qourt. 

Davenport  filed  a  claim  in  the  probate  court  of  Johnson  connt; 
against  the  estate  of  one  M.  D.,  deceased.  The  claim  was  resisted  by 
Ogg,  the  executor,  and  a  trial  was  had  before  the  probate  judge,  and 
a  finding  for  the  claimant.  The  case  was  appealed  to  the  district 
court,  where  a  trial  was  had  at  November  term,  1873.  Judgment 
was  given  for  the  executor. 

1  See  Shellabarger  v.  Naf  us,  post,  «M7,  and  State  v.  Eellerman,  14  Kan.*  135,  itid 
note. 
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Sam  E  McCracken^  for  plaintiff  in  error. 

The  court  erred  in  excluding  the  witness  for  disobeying  the  order 
of  the  court.  The  fanlt»  if  any,  was  the  fault  of  the  witness,  and 
withoat  the  knowledge  or  consent  of  the  plaintiff  or  bis  attorney.  A 
witness  cannot,  by  any  misconduct  of  his  own,  deprive  a  party  of 
the  benefit  of  his  eyidence,  if  there  be  no  fault  or  connivance  on  the 
part  of  the  person  who  has  a  right  to  his  testimony,  2  Phil.  Ev, 
744;  Keith  v.  Wilson,  6  Mo.  435;  1  Qreenl.  Ev.  §  432,  note;  Cotton 
V.  Ulmer,  44  Ala.  393;  Boscoe,  Grim.  Ev.  163;  1  Bish.  Grim.  Proc. 
§  618. 

F.  B.  Ogg,  defendant  in  error,  for  himself. 

*365  ^YaJiBntinh,  J.  At  the  commencement  of  the  trial  of  this  case 
an  order  was  made  by  the  court  below  excluding  from  the  court- 
room, during  the  trial,  all  the  plaintiff's  witnesses,  except  such  wit- 
ness as  might  be  called  in  at  anytime  for  examination.  During  the 
trial,  Mary  Atkinson,  one  of  plaintiff's  witnesses,  came  into  the  court- 
room in  violation  of  said  order,  and  heard  all  the  evidence  in  chief 
of  another  witness  of  the  plaintiff.  Afterwards  the  plaintiff  offered 
to  introduce  this  witness,  but  the  defendant  objected  on  the  ground 
that  she  had  violated  said  order.  '*The  plaintiff  [then]  insisted  that 
the  witness  should  be  allowed  to  testify;  that  they  had  called  the  at- 
tention of  the  court  to  the  fact  of  the  witness  being  in  court  as  soon 
as  the  fact  came  to  the  knowledge  of  the  plaintiff^s  counsel ;  that  it 
was  no  fault  of  theirs,  but  of  the  witness;  that  the  fact  of  the  wit- 
ness being  in  court  before  the  plaintiff  was  apprised  of  the  fact 
of  said  witness*  being  in  court  was  known  to  defendant's  counsel." 
This  statement  was  not  sworn  to,  and  whether  true  or  untrue  we  have 
no  means  of  determining.  And  what  the  testimony  of  the  witness 
might  have  been  we  cannot  tell,  for  the  court  excluded  the  whole  of 
it,  not  even  allowing  the  witness  to  be  examined  on  any  subject,  and 
the  plaintiff  made  no  statement  as  to  what  the  testimony  would  be. 
Did  the  court  below  err  in  refusing  to  allow  this  witness  to  be  exam- 
ined  ?  We  think  it  did.  There  is  no  pretense  that  the  witness  was 
not  a  competent  witness  in  every  respect,  except  that  she  had  vio- 
lated said  order;  and  there  is  no  pretense  that  her  testimony  would 
not  have  been  relevant  and  competent  if  it  had  been  admitted.  Her 
testimony  was  excluded  simply  and  solely  because  she  violated  said 
order  of  the  court.  This  was  probably  no  punishment  to  thewit* 
ness,  but  was  rather  a  severe  punishment  to  the  plaintiff,  who,  as  we 
must  presume  from  the  circumstances  of  the  case,  was  an  innocent 

party. 
*366  Mr.  Phillips  says  in  his  work  on  Evidence,  that  *"if  a  witness 
who  has  been  ordered  to  withdraw,  continue  in  court,  it  was 
formerly  considered  to  be  in  the  judge's  discretion  whether  or  not  the 
witness  should  be  examined;  but  it  may  now  be  considered  as  settled 
that  the. circumstance  of  a  witness  having  remained  in  court  in  diso* 
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bedience  to  an  order  of  withdrawal  is  not  a  ground  for  rejecting  bis 
evidence,  and  that  it  merely  affords  matter  of  observation. **  3  Phil. 
Ev.  (5th  Amer.  Ed.)  744,  *887,  and  also  see  cases  there  cited.  This 
is  evidently  the  correct  role.  A  hostile  witness  should  not  have  the 
power,  by  violating  an  order  of  the  court,  to  deprive  an  innocent 
party  of  his  testimony.  Nor  should  the  ignorance,  mistake,  misap- 
prehension, or  inadvertence  on  the  part  of  the  witness  have  the  ef- 
fect to  deprive  an  innocent  party  of  his  testimony.  The  testimony 
of  the  witness  should  be  received,  and  should  go  to  the  jury;  but  tbe 
conduct  of  the  witness  may  also  be  shown  to  the  jury  for  the  purpose 
of  affecting  his  credibility.  That  this  view  of  the  question  is  correct, 
see,  also,  Eeith  v.  Wilson,  6  Mo.  435;  State  v.  Salge,  2  Nev.  321; 
Gregg  V.  State,  3  W.  Va.  705;  Grimes  v.  Martin,  10  Iowa,  347;  Bell 
V.  State,  44  Ala.  393;*  State  v.  Sparrow,  3  Murph.487;  Hopper  v. 
Com.,  6  Grat.  684.  The  witness  may  be  punished,  as  for  a  contempt, 
by  fine  and  imprisonment  for  violating  the  order  of  the  court.  Sb, 
also,  may  any  party  or  person  who  procures  or  abets  such  violation ; 
and,  if  the  party  who  wishes  to  examine  the  witness  abets  the  viola- 
tion of  the  order  of  the  court,  he  may  be  punished  by  excluding  the 
evidence  of  the  witness;  or,  at  least,  this  seems  to  be  the  weight  of 
authority  up  to  the  present  time.  But  all  this  is  punishment  for  a 
supposed  contempt  of  tbe  court;  and  the  guilt  of  the  party  punished 
must  either  come  under  the  personal  and  judicial  cognizance  of  the 
court,  or  it  must  be  proved  to  the  satisfaction  of  the  court  by  evi- 
dence. 

No  innocent  person  can  be  punished  in  any  manner,  and  no  per- 
son is  to  be  presumed,  without  proof,  to  be  guilty;  but,  on  the 
*367  contrary,  every  person,  in  the  absence  of  ^anything  showing 
the  contrary,  is  presumed  to  be  innocent.  Hence,  in  the  pres- 
ent case,  with  or  without  the  said  statement  of  the  plaintiff,  as  there 
is  nothing  in  the  record  tending  to  show  the  plaintiff's  guilt,  he  must 
be  presumed  by  the  supreme  court  to  be  innocent.  There  was  noth- 
ing that  transpired  during  the  trial  tending  to  show  his  guilt.  It 
will  also  be  presumed  that  the  plaintiff  was  prejudiced  by  the  exclu- 
sion of  the  testimony  of  said  witness.  Mr.  Powell  says :  "It  seems 
that  to  reject  a  witness  which  the  record  shows  to  be  a  competent 
witness  would  be  error,  for  it  would  appear  prima  facie  that  the  party 
was  prejudiced  by  the  rejection.  And  where  a  competent  witness  is 
excluded  as  incompetent,  no  necessity  exists  to  set  out  in  the  bill  of 
exceptions  the  matter  expected  to  be  proved  by  the  witness,  for  tbe 
ground  of  the  rejection  would  have  been  his  legal  disability  to  testify 
in  the  case,  and  there  the  contrary  appeared  from  the  recoil."  Pow«  ' 
ell,  App.  Proc.  218, 219,  §  12.  See,  also,  Fairley  v.  Fairley,  34  Miss. 
18,  21;  State  v.  Salge,  2  Nev.  321,  326;  Gregg  v.  State,  3  W.  Ya. 
705,  709,  et.  $eq.;  and  other  cases  above  cited.  In  the  ease  of  Fairley 
V.  Fairley,  supra,  the  court  say.  '*The  reoord  states  that  the  plain- 
tiffs  offered  the  witness  to  prove  their  case,  and  it  must  be  inferred, 
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in  the  absence  6t  any  showing  to  the  contrary^  that,  if  the  ooart  had 
permitted  the  witness  to  testify,  this  proof  would  have  been  made." 
The  role  seems  to  be  this :  When  the  court  below  excludes  evidence 
because  the  evidence^  and  not  the  witness,  is  supposed  to  be  incom- 
petent, the  record  must  contain  the  evidence  sought  to  be  introduced, 
so  that  the  appeUate  court  may  see  whether  it  is  competent  or  not ; 
but  where  the  court  below  excludes  a  witness  because  the  witness,  and 
not  his  evidence,  is  supposed  for  any  reason  to  be  incompetent,  then 
all  that  is  necessary  to  be  put  in  the  record  is  enough  to  show  whether 
the  witness  is  competent  or  not  upon  the  ground  upon  which  he  is 
excluded;  and  it  is  not  necessary,  in  such  a  case,  to  put  into  the  rec* 

ord  what  the  witness  would  testify  to.    Where  the  competency 
*3C8     of  the  witness  is  objected  to  for  any  particular  reason,  it  will 

be  presumed,  unless  the  contrary  appears,  that  no  other  rea- 
son for  his  exclusion  exists ;  and  hence,  in  such  a  case,  all  that  is 
necessary,  as  a  general  rule,  for  the  record  to  contain,  is  enough  to 
show  that  the  particular  reas6n  given  for  the  exclusion  is  not  suffi- 
cient. In  the  present  case  the  witness  was  excluded  solely  because 
she  herself,  without  any  encouragement  from  any  one  else,  violated 
an  order  of  the  court.  The  record  contains  sufficient  to  show  that 
such  reason  is  not  sufficient,  and  hence  the  judgment  of  the  court 
below  must  be  reversed,  and  the  cause  remanded  for  a  new  trial. 
(All  the  justices  concurring.) 


John  G.  Mbhnebt  and  others  v.  Thebbsa  Thibme,  Adm'x,  etc. 

July  Term,  1875. 

Hew  TriAl :  Accident,  and  Unavoidable  Hisfortane.  Where  a  party,  act* 
ing  as  his  own  attorney  in  a  case  pending  in  the  district  court,  f»iils  to 
appear  at  the  time  set  lor  trial,  and  judgment  is  rendered  against  him  in 
his  absence,  and  thereafter  a  motion  is  filed  to  vacate  such  judgment, 
and  grant  a  new  trial,  and  in  support  thereof  the  affidavit  of  the  party  is 
filed,  alleging  that  he  lived  twelve  miles  from  the  court-house;  that  he 
bad  a  large  amount  of  stock,  and  no  male  help  on  his  place,  and  was 
consequently  obliged  to  be  home  every  night;  that  in  order  to  be  present 
at  the  trial  he  rose  on  that  morning  between  three  and  four  o'clock*  at- 
tended to  his  home  duties*  and  started  with  his  team  between  five  and 
six  o'clock;  that  he  made  no  stops  on  the  way,  and  drove  with  all  pos- 
sible speed,  reaching  the  court-house  about  10  o'clock,  and  after  his  case 
had  been,  called  and  tried;  and  that  the  delay  in  driving  in  was  caused  by 
the  bad  and  almost  impassable  condition  of  the  roads,  but  without  she wi  ng 
that  the  roads  were  for  that  season  of  the  year,  December,  exceptionably 
bad,  or  that  by  an  unexpected  change  they  had  become  suddenly  bad,  or 
that  the  party  was  not  fully  aware  of  their  exact  condition :  Tield,  that  this 
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was  not  such  a  showing  of  accident  which  ordinary  prudence  could  not 
have  guarded  against,  or  of  unavoidable  misfortune,  as  required  the  set- 
ting aside  of  the  judgment  and  the  granting  of  a  new  trial.i 

*369     *Error  from  Bourbon  district  court. 
The  case  is  stated  in  the  opinion. 
John  M  Galloway,  for  plaintiffs  in  error. 
McComas  dk  McKeighan,  for  defendant  in  error. 

Brewbb,  J.  The  plaintiffs  in  error  were  sued  upon  a  promissory 
note.  Mebnert  filed  an  answer  in  person,  alleging  part  payment  to 
the  amount  of  $166.10,  and  that  after  the  maturity  of  the  note  he 
and  bis  co-defendant  had  given  a  mortgage  due  in  twelve  months  as 
security,  and  that  thia  time  had  not  passed.  They  made  no  appear- 
ance at  the  trial,  and  judgment  was  rendered  for  the  face  of  the  note 
and  interest.  On  the  same  day  they,  by  an  attorney,  filled  a  motion 
to  vacate  the  judgment,  and  grant  them  a  new  trial,  on  the  ground 
that  they  were  prevented  from  making  their  defense  by  "accident 
which  ordinary  prudence  could  not  have  guarded  against,  and  unavoid- 
able misfortune.'^  This  motion  was  overruled,  and  this  is  the  error 
complained  of.  Mehnert's  affidavit  was  the  only  testimony  offered 
upon  said  motion.  He  testified  that  be  filed  the  answer,  and  that  it 
was  true;  that  he  lived  twelve  miles  from  Fort  Scott,  where  the  court 
was  in  session ;  that  he  had  a  large  amount  of  stock,  and  no  male 
help  on  his  place,  and  was  consequently  obliged  to  be  home  every 
night;  that  in  order  to  be  present  in  court  in  time  on  that  morning 
be  rose  between  three  and  four  o'clock,  attended  to  his  home  duties, 
and  started  with  his  team  for  Fort  Scott  between  five  and  six  o'clock, 
drove  with  all  possible  dispatch,  and  made  no  stoppages  on  the  road; 
that  be  reached  the  court-house  about  ten  o'clock,  and  found  that  the 
case  had  been  called  and  disposed  of  a  few  minutes  prior 
*870  thereto ;  that  *the  delay  in  driving  in  was  caused  by  the  bad 
and  almost  impassable  condition  of  the  roads.  Was  this  acci- 
dent which  ordinary  prudenee  ooold  not  have  guarded  against,  or  una- 
voidable misfortune  ?  It  does  not  appear  that  the  roads  were  for  that 
season  of  the  year,  December,  exceptionably  bad,  or  that  by  an  nnex- 
pected  change  in  the  weather  they  had  become  suddenly  bad,  or  that 
Mebnert  did  not  by  frequent  travel  have  full  knowledge  of  their  actual 
condition.  At  that  time  it  is  no  uncommon  thing  for  country  roads 
to  be  very  rough,  and  in  very  bad  condition.  C!ommon  prudence 
would  dictate  that  one  who  was  acting  as  an  attorney,  and  attending 
to  business  in  court  then  in  session,  should  not  run  the  risk  of  getting 
into  court  in  the  morning  over  such  roads  from  a  remote  part  of  the 
county.     The  real  difficulty  was  that  Mebnert  was  attempting  to  pen 

1  See,  also,  Qreen  ▼.  BuIkley/38  Kan.  135;  Noble  v.  Butler,  25  Kan.  850;  Tamer  v. 
Miller,  28  Kan.  50;  National  Bank  v.  Wentworth.  Id.  198;  Winsor  v.  Goddard.  omIs, 
»118. 
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form  the  doable  part  of  suitor  and  attorney.  While  this  is  perfectly 
proper,  yet  whoever  attempts,  it  sobjeots  himself  to  the  obligations 
and  liabilities  of  both.  It  is  the  dnty  of  an  attorney  having  basiness 
in  coart  to  be  present  daring  its  sessions.  There  is  his  basiness; 
there  is  his  work.  Oftentimes  that  which  will  excuse  the  absence  of 
a  suitor,  will  come  far  short  of  excusing  the  absence  of  his  attorney. 
Now,  Mehnert  was  acting  as  an  attorney,  intrasted  with  basiness  in 
the  court  then  in  session.  Instead  of  employing  some  one  to  take 
care  of  his  stock  on  his  farm,  and  being  himself  in  readiness  to  attend 
to  hie  case,  he  is,  with  full  knowledge  of  his  great  distance  from  the 
oourt-hoase,  and  the  almost  impassable  condition  of  the  roads,  at- 
tempting to  take  care  of  both  stock  and  lawsuit.  He  succeeded  in 
the  former,  but  failed  in  the  latter,  and  failed  simply  from  omitting 
the  ordinary  precaations  which  men  take  under  similar  ciroumstan- 
ces.     Hill  V.  Williams,  6  Kan  *17. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 


"^371  *D.  G.  Enowles  v.  S.  E.  Abhstrono. 

.      July  Term,  1875. 

1.  Bills  and  Notes:  Protest  Damages.    Where  a  petition  on  a  negotiable 

promissory  note  alleges  two  indorsements,  a  demand  and  refusal  of  pay- 
ment, and  notice  to  the  indorsers,  it  is  not  error  to  award  protest  dam- 
ages.^ 

2.  Mortgage:  Judgment  of  Foreclosure:  Indorsement  of  Summons. 

Where  a  summons  in  an  action  to  foreclose  a  note  and  mortgage  was  in- 
dorsed by  the  derk  with  the  amount  of  money  claimed  to  be  due,  and 
there  was  no  indorsement  of  a  claim  for  other  relief,  heldf  that  there 
was  no  error  on  account  of  this  indorsement  in  rendering  both  a  judg- 
ment for  the  money  due  on  the  note  and  a  decree  for  the  foreclosure  of 
the  mortgage. 

Error  from  Bourbon  district  court. 
The  case  is  stated  in  the  opinion. 
McComas  dt  McKeighan,  for  plaintiff  in  error. 
Harris  dt  Spencer,  for  defendant  in  error. 

Brbwbb,  J.  This  was  an  action  in  the  district  court  of  Bourbon 
county,  to  foreclose  a  note  and  mortgage  given  by  plaintiff  in  error 
and  hia  wife  to  one  Robert  Armstrong,  and  transferred  by  indorsement 
of  the  note,  first  by.  the  payee  to  G.  W.  Stewart,  and  by  Stewart  to 
plaintiff,  defendant  in  error.     Personal  service  was  made  on  Enowles 

1  As  to  notice,  presentment,  and  protest,  see  note  to  Hame  v.  Watt,  9  Kan.  28. 
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and  his  wife,  who  filed  an  answer,  and  then,  by  leave  of  ibe  court, 
withdrew  their  answer  and  appearance.  The  errors  complained  of  are 
that  the  court  allowed  protest  damages  on  the  note^  and  that  under 
the  summons  it  improperly  rendered  other  than  a  money  judgment. 

In  reference  to  the  first,  it  may  be  said  that  the  petition  alleges 
*S73    two  indorsements,  a  demand  and  ^refusal  of  payment,  and 

notice  to  the  indorsers.     This  was  sufficient  under  the  statute. 
Gen.  St.  116,  §  14.     In  regard  to  the  second  objection,  it  appears  that 
^  the  summons  was  indorsed  by  the  clerk  as  follows:  "The  plaintiff 
herein  claims  (1,313.80,  together  with  interest  on  $1,180  at  the  rate 
of  12  per  cent,  per  annum  from  November  11,  1873,  and  for  which 
judgment  will  be  taken  if  .the  defendants  fail  to  answer. **     There  was 
no  indorsement  of  a  claim  for  other  relief  than  a  personal  jud^^ent  for 
money.    Hence  counsel  contends  that  it  was  error  to  take  other  than 
such  a  judgment.     This  point  has  been  already  decided  in  this  eoart 
adversely  to  the  claim  of  plaintiff  in  error.     Weaver  v.  Gardner,  14 
Kan.  •S*?. 
The  judgment  will  be  affirmed. 
(AH  the  justices  concurring.) 


Wilton  Town  Co.  v.  Geo.  S.  Humphsit. 

July  Term,  1875. 

1.  Ezecntion:  When  no  footeotion  to  Officer.    An  execution »  which 

recites  a  Judgment  only  against  B.,  and  is  issued  upon  a  judgment  onlv 
against  B.,  is  no  protection  to  an  officer  in  levying  upon  the  propeity  of 
A.,  although  it  commands  him  to  seize  the  property  of  A.^ 

2.  Corporation;  Actions  against:  Misnomer  or  Misrecitation.    If  a 

claim  sued  on  before  a  Justice  of  the  peace  is  a  claim  against  a  corporation, 
service  made  upon  and  defense  made  by  the  corporation,  and  Judgment 
in  fact  rendered  against  the  corporation,  such  proceedings  will  not  be 
vitiated  by  a  mere  misrecitation  of  the  name  of  the  corporation. 

8.  Justices  of  the  Peace:  Ck>natraotion  of  Proceedings.  Great  allow- 
ance must  be  made  in  the  proceedings  of  JusUces  of  the  peace  for  their 
ignorance  of  legal  phraseology,  and  their  want  of  familiarity  with  the  re- 
quirements of  judicial  proceedings;  and  if  from  tlie  record  can  be  gath- 
ered what  the  magistrate  intended  to  do  and  decide,  and  there  is  that 
which,  however  irregularly  and  inartiflcially  prepared,  can  be  construed 
into  an  expression  of  that  intention,  the  record  will  be  upheld  as  a  suffi- 
cient record  of  the  intended  act  and  decision.* 

*378   *4.  :  Exeoution:  Protection  to  Officer.    Where  an  oflicer, 

acting  under  an  execution  which  reads  as  follows:  ''You  are  com- 
manded to  take  into  your  possession  enough  o£  the  personal  property  of 

1  See  Prell  v.  McDonald,  7  Ean.  266,  and  note. 
*See,  also,  Barrackman  v  Qirard,  26  Kan.  288. 
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the  Wilton  Town  Ootii^nj  to  satiofy  a  Jadgment  of  •2.55<  together  with 
all  costs  that  have  or  may  accrue  in  a  case  wherein  J.  M.  H.  was  plaintiff, 
and  C.  H.  N.  and  J.  W.  B.,  officers  of  the  Wilton  Town  Ck>mpan7,  defend- 
ants, rendered  this  twentieth  day  of  February,  1874,  before  H.  B.,  a 
justice  of  the  peace,"  etc.,  levied  upon  certain  personal  property  of  said 
Wilton  Town  Company,  and  where  it  is  doubtful  ffX)m  the  entire  record 
whether  the  proceedings  and  Judgment  in  the  action  in  which  the  ex- 
ecution was  issued  were  not  in  fact  prosecuted  and  rendered  against  the 
said  Wilton  Town  Company,  and  the  execution  fails  to  show  against 
whom  the  judgment  actually  was  rendered,  held,  that  this  court  will  not 
reverse  the  ruling  of  both  a  justice  of  the  peace  and  the  district  court, 
to  the  effect  that  the  execution  protected  the  officer  in  making  the  levy, 
and  that  the  town  company  conld  not  maintain  replevin  from  him. 

Error  from  Greenwood  district  court. 

Replevin,  brought  by  the  town  company  against  Humphrey,  before 
a  juBtice  of  the  peace,  to  recover  possession  of  an  office  desk  of  the 
value  of  thirteen  dollars.  The  defendant  justified,  and  claimed  pos- 
session, as  a  constable,  under  a  writ  of  execution.  The  justice  gave 
judgment  for  the  defendant,  and  the  town  company  took  the  case 
by  appeal  to  the  district  court,  where  it  was  tried  at  the  April  term, 
1874,  without  a  jury.  The  transcript  shows  that  "the  court,  after 
hearing  the  evidence,  and  being  fully  advised  in  the  premises,  ruled 
and  adjudged  that  the  said  execution  protected  the  officer,  and  was 
a  sufficient  justification  for  him,  the  said  defendant,  in  taking  the 
property  in  controversy,  and  that  the  defendant  is  entitled  to  the 
possession  of  the  property  in  controversy."  Judgment  was  given  in 
accordance  with  this  decision  in  favor  of  defendant  and  against  the 
plaintiff,  and  the  costs  were  taxed  at  the  sum  of  (217. 

T,  L.  Davis,  for  plaintiff. 

O,  H.  LilUey  for  defendant. 


*374  *Brew£b,  J.  This  was  an  action  of  replevin,  brought  by  the 
plaintiff  in  error,  plaintiff  below»  against  the  defendant,  a  spe- 
cial constable.  It  was  first  tried  before  a  justice  of  the  peace,  and 
then  on  appeal  in  the  district  court.  On  both  trials  judgment  was 
rendered  against  the  plaintiff.  The  evidence  was  briefly  to  this  ef- 
fect, that  the  property  belonged  to  the  plaintiff,  and  that  it  was  taken 
by  the  defendant  upon  an  execution  issued  by  a  justice  of  the  peace. 
The  jadgment  was  in  favor  of  John  M.  Hatfield,  and  against  J.  G. 
Price,  G.  H,  Norton,  B.  L.  Osborn,  and  J.  W.  Borton,  officers  of  the 
Wilton  Town  Gompany.     The  execution  was  as  follows : 

"To  O.  S,  Humphrey f  Special  CovstahU:  Tou  are  commanded  to 
take  into  your  possession  enough  of  the  personal  property  of  the 
Wilton  Town  Gompany  to  satisfy  a  judgment  of  (2.55,  together  with 
all  coats  that  have  or  may  accrue  in  a  case  wherein  John  M.  Hat- 
field was  plaintiff,  and  G.  H*  Norton  and  J.  W.  Borton,  officers  of 
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the  Wilton  Town  Company,  defendants,  rendered  ibis  twentieth  day 
of  February,  1874,  before  Hiram  Bersie,  a  justice  of  the  peace  in 
and  for  Lane  township,  .Greenwood  county,  Kansas.    Make  legal  serv- 
ice and  due  return  according  to  law.  HnuH  Bsbsie,  J.  P. 
** Dated  this  third  day  of  March.*' 

This  is  one  of  those  petty  cases  which  never  ought  to  be  brought 
to  this  court,  one  in  which  the  principal  matter  in  interest  is  now  the* 
costs;  and  one  in  which  it  is  doubtful  whether  strict  rules  of  law 
ought  to  be  enforced  in  the  construction  of  the  judgment  and  process 
of  a  justice  of  the  peace,  or  great  allowance  made  for  his  ignorance 
of  legal  phrase,  for  the  purpose  of  giving  effect  to  the  probable  in- 
tention of  the  magistrate.  For  it  cannot  be  donbted  that  an  oiBeer 
is  not  protected  in  seizing  the  property  of  A.  nnder  an  execution 
which  recites  only  a  judgment  against  £.,  and  is  issued  upon  a  judg- 
ment onl}"  against  B.,  notwithstanding  it  commands  him  to  seize  the 
property  of  A.  So  that,  if  this  judgment  was  really  against  the 
*375  officers  of  the  town  com*pany  as  individuals,  it  furnished  no 
basis  for  an  execution  against  the  property  of  the  company; 
and  an  execution  reciting  such  judgment  is  no  protection  to  the  officer 
in  making  this  levy.  On  the  other  hand,  if  the  claim  sued  on  was 
one  against  the  company,  the  service  made  upon  the  company,  the 
defense  made  by  the  company,  and  the  judgment  in  fact  rendered  by 
the  justice  against  the  company,  a  misnomer  of  the  company  in  the 
judgment,  or  a  misrecitation  of  the  name  under  which  it  should  have 
been  sued,  ought  not  to  vitiate  the  proceedings.  Great  allowance 
often  has  to  be  made  in  the  proceedings  of  these  officers  for  their 
ignorance  of  legal  phraseology,  and  their  want  of  familiarity  with  the 
requirements  of  judicial  proceedings;  so  that  if  there  can  be  gathered 
from  the  record  what  the  magistrate  intended  to  do  and  decide,  and 
there  is  that  which,  however  irregularly  and  inartificially  prepared, 
can  be  construed  into  an  expression  of  that  intention,  the  record 
will  be  upheld  as  a  sufficient  record  of  the  intended  act  and  decision. 

With  some  hesitation  we  are  constrained  to  sustain  the  ruling  of 
the  district  court.  The  fact  that  the  execution  commands  the  officer 
to  levy  upon  the  property  of  the  company  is  evidence  that  it  was  the 
party  against  whom  the  proceedings  were  really  had,  for  it  is  against 
all  probability  that  upon  a  judgment  against  one  party  an  officer 
should  be  directed  to  seize  the  property  of  another.  Again,  if  the 
proceedings  were  against  certain  individuals,  it  would  be  strange  that 
any  description  other  than  their  names  should  be  used,  whiie  the 
language  actually  used  is,  in  many  states,  the  appropriate  descrip- 
tion of  a  corporation.     A  county  is  in  this  state  sued  as  the  '*Board 

of  county  comniissioners  of  the  county  of •"     Oen.  St.  p.  954, 

§  5.  Again,  the  parties  have  omitted  to  bring  before  ns  the  record 
and  papers  of  the  case  before  the  justice,  and  it  may  well  be  that 
that  record  and  those  papers  would  tend  to  make  clear  what  is  now 
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donbtful  as  to  the  party  against  whom  the  proceedings  were  bad,  as 
was  the  case  in  Goodsell  v.  Wheeler,  34  Conn.  485.  But,  finally 
*3'76  and  chiefly,  the  execution  does  not  recite  any  judgement.  It 
commands  the  o£Scer  to  seize  the  property  of  the  company  to 
satisfy  a  judgment  rendered  in  a  certain  case,  but  does  not  declare 
against  whom  the  judgment  was  rendered.  It  is  true,  the  company 
is  not  stated  as  one  of  the  parties,  plaintiff  or  defendant,  but  it  may 
be  that  the  parties  named  were  the  original  parties;  and  though  the 
company  was  sabsequently  made  a  party,  yet  the  justice,  in  obedi- 
ence or  supposed  obedience  to  section  117  of  the  Civil  Code,  which 
declares  that  'Hhe  title  of  a  cause  shall  not  be  changed  in  any  of  its 
stages,"  continued  to  describe  the  action  by  the  names  of  the  original 
parties.  *  Of  course,  if  the  execution  were  entirely  regular  upon  its 
face,  and  recited  a  judgment  against  the  company,  or  even  recited 
a  judgment  in  a  case  in  which  the  company  was  a  party,  without 
specifying  against  whom  it  was  rendered,  it  would  be  protection  to 
the  ofiGcer,  and  replevin  would  not  lie.  Westenberger  v.  Wheaton,  8 
Kan.  *169. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 


John  Hamlyn  v.  Tames  C.  Boulteb. 
July  Term,  1876. 

Mortg^age:  Fledge  of  Chattels:  Bight  of  Possession:  Conditions. 
Wliere  R,  being  indebted  on  several  judgments  before  a  justice  of  the 
peace*  procures  H.  to  become  surety  fpr  a  stay  of  execution  on  said  judg- 
ments, and  to  indemnify  him  gives  a  chattel  mortgage  on  certain  per- 
sonal property,  which  mortgage  expressly  provides  that  H.  shall  have 
the  exclusive  control  of  the  goods,  shall  sell  them,  and  receive  the  pro- 
ceeds, until  he  is  fully  repaid  or  otherwise  indemnifled,  Tield,  that  judg- 
ment in  favor  of  B.  for  the  value  of  a  portion  of  said  goods  should  be  re- 
versed, where  the  findings  fail  to  show  that  the  judgments  have  been 
paid,  and  do  show  that  H.  has  not  realized  enough  from  the  sale  of  the 
goods  to  protect  himself.^ 

•377     *Error  from  Labette  district  court. 
The  case  is  stated  in  the  opinion. 
F.  A.  Bettis  and  David  Kelso,  for  plaintiff  in  error. 
H.  O.  Webb  and  W.  B.  Olasse,  for  defendant  in  error* 

BRRWBBy  J.     The  defendant  in  error,  as  plaKntiff,  brought  his  ac- 
tion in  the  district  court  of  Labette  county,  alleging  that  Hamlyn,  the 

A  Bee  note  on  collateral  security  to  Jones  v.  Scott,  10  Kbji,  85. 
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defendant,  bad  converted  certain  personal  property  belonging  to  plain- 
tiff, and  asking  judgment  for  its  value.  The  defendant  answered  that 
the  plaintiff,  being  a  judgment  debtor  in  sundry  cases^  had  requested 
him  to  become  surety  on  a  stay  of  execution  upon  such  judgments, 
and  that  he  had  so  done;  that  to  indemnify  him  plaintiff  had  giveo 
him  a  chattel  mortgage  upon  the  property  described  in  the  petition, 
a  copy  of  which  mortgage  was  attached  to  the  answer;  that,  as  an* 
thorized  in  said  instrument,  he  had  sold  some  of  the  goods  and  ap- 
plied the  proceeds  in  payment  of  said  judgments;  that  he  had  paid 
on  said  judgments  more  than  he  had  received  from  the  sale  of  the 
goods;  and,  finally,  that  the  plaintiff  was  indebted  to  him  in  sundry 
matters.  A  general  denial  was  filed  for  reply.  The  case  was  re- 
ferred to  a  referee,  who  made  his  report,  with  a  finding  of  facts,  and 
conclusions  of  law.  The  testimony  is  not  preserved.  A  motion  was 
made  in  the  district  court  to  set  aside  the  report  of  the  referee,  be- 
cause '*nut  sustained  by  sufficient  evidence,  and  contrary  to  law.*" 
This  motion  was  overruled,  and  exceptions  duly  taken.  The  referee 
finds,  among  other  things,  that  the  chattel  mortgage  set  forth  in  the 
answer  was  executed  as  aUeged,  that  the  plaintiff  was  a  judgment 

debtor,  and  the  defendant  became  security  for  stay  of  execn- 
*378     tion  as  stated.     He  did  not  find  that  those  judgements  had 

been  paid,  and  did  find  that  the  defendant  had  not  realized 
enough  from  the  goods  to  protect  himself.  Turning  to  the  mort- 
gage, we  find  that  it  expres^y  gives  to  Hamlyn  the  exclusive  control 
of  the  goods,  the  sale  of  them,  and  the  handling  of  the  proceeds 
thereof,  until  he  is  fully  repaid,  or  otherwise  indemnified.  Indeed, 
by  our  statute,  in  the  absence  of  stipulations  in  the  instrument  to  the 
contrary,  Hamlyn  would  have  had  the  legal  title  and  right  of  posses- 
sion. Gen.  St.  p.  585,  §  15.  No  action,  therefore,  could  be  main- 
tained against  him  for  the  conversion  of  the  goods,  or  for  the  yalne 
of  any  portion  of  them,  until  he  had  been  fully  repaid  or  indemni- 
fied, either  by  a  sale  of  the  goods  or  otherwise. 

The  judgment  of  the  district  court  will  therefore  be  reversed,  and 
the  case  remanded  with  instructions  to  sustain  the  motion  to  set  aside 
the  report  of  the  referee. 
(All  the  justices  concurring.) 
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Zepheniah  Holcomb  v.  John  A.  Dowbll. 

July  Term,  1875. 

i.  Supreme  Court:  Asslgnmeiit  of  Error:  No  Exoeptions  in  Becord: 
Ijiinit  of  Inquiry.  Where  a  case  is  tried  by  the  court  without  a  jury, 
special  findings  of  fact  made^  no  exceptions  taken  to  them,  no  motion 
made  to  set  them  aside,  and  no  application  for  further  findings,  and  the 
only  error  alleged  is,  that  upon  the  facts  found  the  court  erred  in  its 
conclusions  of  law,  this  court  cannot  inquire  whether  the  testimony  was 
properly  admitted,  whether  it  sustained  the  findings,  or  whether  other 
facts  were  also  proved  by  it,  but  is  limited  to  the  inquiry,  whether  upon 
tlie  pleadings  and  findings  the  proper  judgment  was  entered. 

2.  Statnte  of  Frauds:  Parol  Contract  for  Sale  of  Lands:  Possession, 
and  Ijasting  Improyements.  Where  an  action  of  ejectment  is  brought, 
and  it  appears  by  way  of  defense  that  a  parol  contract  had  been  thereto- 
fore made  by  the  plaintiff  for  the  sale  of  the  premises  to  the  defendant; 
that  under  said  contract  the  defendant,  with  the  Isnowledge,  consent, 

*379  and  approval  of  the  plaintiff  entered  *into  possession  and  made  valu- 
able and  permanent  improvements  thereon,  said  improvements  being 
three  or  four  times  the  value  of  the  land;  that  the  contract  called  for 
subsequent  payment,  and  that  payment,  though  often  demanded,  had 
not  been  made  through  lack  of  funds:  held,  that  a  judgment  in  favor  of 
the  defendant  would  not  be  reversed.^ 

Error  from  Brown  district  court. 

The  case  is  stated  in  the  opinion. 

C  W,  Johnson,  for  plaintiff. 

The  district  court  found  that  the  defendant  is  in  under  a  contract 
which  gives  him  such  equities;  that  under  the  rule  laid  down  in 
Courtney  v.  Wood  worth,  9  Ran.  *443»  the  plaintiff  cannot  sustain 
ejectment,  but  must  sue  to  rescind,  or  file  a  bill  to  foreclose,  and  have 
his  own  homestead  sold  if  Dowell  does  not  pay.  The  only  question 
is,  is  this  the  correct  view  of  the  law  ?  In  Courtney  v.  Woodworth 
the  defendant  had  an  equity.  He  had  paid  for  the  land  two  hundred 
dollars  in  money  and  three  hundred  dollars  in  negotiable  notes.  Nei- 
ther the  money  nor  the  notes  were  tendered  back.  The  land  was  not 
a  part  of  the  vendor's  homestead,  and  could  be  aliened  without  the 
joint  consent  of  husband  and  wife.  We  think  the  true  rule  is  that 
whoever  pleads  or  proves  a  state  of  facts  that  would  entitle  him  to 
the  eqnity'of  a  specific  performance,  if  he  were  plaintiff,  can  de- 
fend in  ejectment  on  setting  ap  his  equity.  In  this  case  the  contract 
was  Toid,  and  Dowell  could  never  enforce  it,  Mrs.  Holcomb  objecting, 
(even  if  Holcomb  should  be  estppped,)  if  the  ninth  section  of  article 
15  of  the  constitution  has  any  meaning.     But  Holcomb  is  not  es- 

>  See  Seaman  v.  Huflaker,  81  Kan.  d62.    See,  also,  the  notes  to  Long  v.  Duncsm, 
10  Kan.  234;  Wiswell  v.  Teflt,  6  Kan.  156;  Qalbraith  v.  Galbraith,  Id.  241. 

v.15k— 19 
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topped.  He  has  never  received  a  dollar  of  money, — none  has  ever 
been  tendered ;  and  the  defendant's  whole  defense  consists  in  trying  to 
force  a  recovery  of  damages  oat  of  a  homestead  by  getting  upon  it  an- 
der  a  parol  contract  of  purchase,  and  thus  compel  the  appliea- 
^380  tion  of  a  homestead  claim  he  could  not  maintain  at  law.  *That 
ejectment  will  lie  in  such  cases,  we  refer  to  Wright  v.  Moore, 
21  Wend.  230;  Gardiniere  v.  Deyo,  3  Johns.  422;  Patton  v.  Nichol- 
son, 3  Wheat.  211;  Hoatling  v.  Hoatling,  47  Barb.  168 ;  Day  v.  New 
York  C.  R.  Co.,  53  Barb.  155.  And  to  the  same  effect  are  the  follow- 
ing, which  also  hold  that  no  notice  to  quit  is  necessary :  Jackson  ?. 
Moncrief,  5  Wend.  26;  Jackson  v.  Miller,  7  Cow.  747;  McClane  v. 
White,  5  Minn.  178,  (Gil.  139.)  Where  one  enters  under  a  license 
.as  purchaser,  agreeing  to  pay,  on  a  failure  to  pay  he  becomes  a  tres- 
passer ab  initio,  liable  to  be  turned  out  as  such,  and  for  mesne  prof- 
its. Smith  V.  Stewart,  6  Johns.  46.  **No  notice  to  quit  is  necessary 
where  the  relation  of  landlord  and  tenant  has  not  existed;  nor  even 
under  tenancies  at  will."  But  in  the  case  at  bar  there  was  no  ten- 
ancy at  will,  because  there  are  no  terms  of  the  occupancy  except  to 
pay  the  purchase  price  within  thirty  days.  The  putting  in  posses- 
sion was  a  mere  constructive  fiction,  arising  from  the  fact  that  Hol- 
comb  saw  Dowell  moving  a  house  on  the  land,  and  did  not  have  him 
enjoined  from  moving  on  until  payment  was  made.  "  Ejectment  was 
held  to  lie  against  the  vendee  who  would  neither  perform,  nor  offer 
to  perform,  in  the  cases  of  Powers  v.  Ingraham,  3  Barb.  576;  Jack- 
son V.  Stackhouse,  1  Cow.  122;  Prentice  v.  Wilson,  14  III.  91;  Wales 
V.  Bogue,  31  111.  468.  And  see  Tyler,  Ejectm.  564.  An  agreement 
to  sell  does  not  constitute  a  license  to  enter.  Erwin  v.  Olmsted,  7 
Cow.  229;  Kellogg  v.  Kellogg,  6  Barb.  116;  Spencer  v.  Tobey,  23 
Barb.  260 ;  Suffern  v.  Townsend,  9  Johns.  36;  Cooper  v.  Stower,  Id. 
331.  Making  improvements  does  not  create  any  equity.  Near  v. 
Watts,  7  Watts,  321. 

W.  D,  Webb,  for  defendant. 

Ejectment  will  not  lie  in  this  action.  It  is  a  purely  legal  remedy. 
To  recover  in  ejectment  the  plaintiffs  legal  rights  must  be  such  as 
to  oust  the  defendant's  equities.  Plaintiff  made  the  contract  to  sell 
the  land  to  defendant,  and  both  he  and  his  wife  (who  is  not  a  party 
to  this  suit)  saw  him  expending  money  npon  it,  erecting  his  build- 
ings, and  improving  it  daily,  without  objection.  This  we  think  would 
be  ''joint  consent  of  husband  and  wife."  The  constitution  does  not 
provide  that  the  consent  shall  be  in  writing,  and  equity  will  not  per- 
mit a  man  and  his  wife  to  stand  by  and  see  another  lay  out 
*881  money,  and  make  valuable  and  lasting  improvements  *oo 
their  joint  land,  any  more  than  it  will  permit  the  man  abne 
to  do  so.  Both  husband  and  wife  in  this  case  are  estopped  from 
saying  that  their  joint  consent  was  not  given.  That  ejectment  will 
not  lie  in  this  case,  we  think  is  settled  in  this  state  by  Courtney  7. 
Woodworth,  9  Kan.  *443. 
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Breweb,  3.  This  was  an  action  of  ejectment  brought  by  the 
plaintiff  in  error,  plaintiff  below,  for  the  recover;  of  a  tract  of  twelve 
acres,  in  Brown  county.  Judgment  was  rendered  for  the  defendant, 
and  of  this  judgment  plaintiff  complains.  The  case  was  tried  by  the 
court,  without  a  jury.  Special  findings  of  fact  were  made.  No  motion 
was  made  to  set  aside  these  findings,  no  exceptions  taken  to  them, 
and  no  application  for  any  further  findings.  The  errors  alleged  are 
"that  the  conclusions  of  law  are  not  the  law  of  the  case  on  the  facts 
found;  that  on  the  facts  found  plaintiff  was  entitled  to  recover  the 
premises,  and  that  plaintiff  was  entitled  to  judgment  and  defendant 
was  not."  Hence,  the  question  presented  to  us  is,  which  party  upon 
the  pleadings  and  facts  found  is  entitled  to  judgment?  We  need 
not  inquire  whether  the  testimony  was  properly  admitted,  whether  ii 
sustained  the  findings,  nor  whether  other  facts  were  also  proved  by 
it.  McGonigle  v.  Gordon,  11  Ean.  *167.  This  we  think  eliminates 
some  matters  discussed  in  the  briefs  of  counsel. 

The  petition  was  an  ordinary  petition  in  ejectment.  The  answer 
alleges  a  written  contract  for  the  exchange  of  farms;  that  subse- 
quently it  was  verbally  agreed  between  the  parties  that  this  contract 
should  be  set  aside;  and  that  plaintiff  should  deed  the  twelve  acres 
in  controversy  and  a  lot  in  North  Bobinson  to  the  defendant,  and 
the  defendant  should  pay  ther-^for  $250;  that  in  pursuance  of  said 
agreement  the  lot  was  selected  and  deeded;  that  plaintiff  put  the 
defendant  into  possession  of  the  twelve  acres,  and  the  defendant  has 
put  thereon  lasl^ing  ana  valuable  improvements,  describing  them; 
that  the  defendant  has  paid  seven  dollars ;  that  there  is  due 
*383  |243,  which  the  defendant  is  willing  to  pay,  and  desires  a 
specific  performance.  A  reply  was  filed  containing  a  general 
denial.  Five  findings  of  fact  were  made:  (1)  That  plaintiff  had 
the  legal  title;  (2)  that  the  parties  made  the  written  contract,  that 
plaintiff's  wife  did  not  sign  that  contract,  and  that  the  land  plaintiff 
was  to  deed  was  that  upon  which  he  then  and  stil}  resided;  (3)  that 
this  written  contract  was  set  aside,  and  a  parol  contract  made  as 
stated  in  the  answer;  that  under  this  parol  contract  defendant  went 
into  possession,  and.  made  permanent  and  valuable  improvements, 
and  that  this  was  done  with  the  knowledge,  consent,  and  approval  of 
the  plaintiff,  and  that  defendant  has  ever  since  resided  thereon ; 
(4)  that  the  money  agreed  to  be  paid  was  to  have  been  paid  on  the 
first  of  June  after  the  contract,  but  has  not  been  paid,  in  whole  or  in 
part,  for  want  of  funds,  though  payment  has  been  frequently  de- 
manded; (5)  that  plaintiff's  wife  is  still  living.  Upon  these  plead- 
ings and  findings  did  the  court  err  in  refusing  to  give  plaintiff  a  judg- 
ment for  possession,  and  in  giving  defendant  a  judgment  for  costs  ? 
We  think  not.  The  court  tendered  leave  to  the  plainfiff  to  amend 
his  petition,  so  as  to  make  it  one  to  foreclose  his  lien  for  the  un- 
paid purchase  money,  but  he  declined  the  offer,  and  claimed  the 
land.     Counsel  in  their  brief  discuss  the  question  of  a  parol  alien- 
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ation  of  the  homestead.  But  there  is  nothing  in  pleadings  or  find- 
ings from  which  it  can  in  any  way  be  inferred  that  this  twelve 
acres  was  a  part  of  the  plaintiff's  homestead.  It  appears  that  the 
land^  mentioned  in  the  original  written .  contract  was  the  land  on 
which  he  resided,  hot  it  does  not  appear  that  this  twelve  acres  is  a 
part  of  that  tract.  If  we  look  to  the  testimony,  it  would  seem  prob- 
able that  it  was  a  part  of  the  homestead;  bat  we  find  there  also  evi- 
dence tending  to  show  the  wife's  assent  to  the  alienation,  and  im- 
provements, and  we  suppose  she  can  be  bound  equally  and  in  the 
same  manner  with  her  husband.  Edwards  v.  Fry,  9  Ean.  *426.  The 
case,  then,  as  it  stands,  is  a  case  of  a  parol  contract  for  the  sale  of 
lands,  accompanied. by  the  taking  of  possession  and  the  making  of 

permanent  and  valuable  improvements,  with  the  knowledge 
*383     and  assent  of  *the  vendor.    In  this  case  the  improvements  were 

three  or  four  times  the  value  of  the  land.  This,  equity  de- 
clares, takes  the  case  out  of  the  statute,  and  makes  a  contract  bind- 
ing upon  the  vendor,  equally  with  one  in  writing.  There  is  there- 
fore a  contract  to  sell  lands,  with  payment  promised  at  a  subsequent 
day,  and  not  made  as  promised,  possession  taken,  and  improvements 
of  great  value  made.  Upon  these  facts  will  ejectment  lie?  We 
think  not.  Courtney  v.  Woodworth,  9  Ean.  *443. 
The  judgment  will  be  affirmed. 
(All  the  justices  concurring.) 


J.  M.  Hagaman  t7.  F.  W.  Neitzbl. 

July  Term,  1875. 

1.  Justices'  Courts :  Docket  Entries :  Bill  of  Exoeptions.  The  statnte 
directs  what  matters  shall  be  entered  on  the  docket  of  a  justice  of  the 
peace,  and  if  a  party  desires  to  preserve  the  rulings  of  the  justice  as  to 
other  lUHtters,  for  review  on  petition  in  error,  he  must  take  a  bill  of  ex- 
ceptions. 

2*  .    Though  a  justice  enters  upon  his  docket  a  statement  of  matters 

other  than  those  by  law  directed  to  be  entered  thereon,  such  statement 
does  not  thereby  become  a  part  of  the  record  and  available  for  review  in 
a  higher  court  upon  petition  in  error. 

8« .  So,  where  upon  a  docket  in  which  was  entered  all  the  matters  di- 
rected to  be  entered,  and  preliminary  to  the  record  of  tlie  trial,  was  thia 
statement:  ''And  now,  on  this  fourth  of  December,  1873,  this  causa 
came  on  for  hearing;  defendant,  being  in  the  justice's  office,  requested  to 
know  what  time  it  was,  and  was  informed  by  the  justice  that  it  was  ten 
minutes  past  ten  o'clock  by  his  watch,  (ten  o'clock  being  the  hour  for 
the  trial,)  whereupon  the  defendant  requested  that  the  case  be  called. 
The  plaintiff  was  not  present,  but  had  been  in  a  few  minutes  before, 
about  fifteen  or  twenty  minutes  before  ten  o'clock.  The  justice  stated 
that  the  constable  was  now  preparing  a  more  suitable  room  for  the  trial 
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of  this  cause,  and  it  would  be  called  in  a  few  minutes    Defendant  de- 
parted, and  was  not  in  court  again  by  himself  or  counsel.    Shortly 
^384     after,  the  plaintiff  en*tered  the  Justice's  office,  and  claimed  that  the 
hour  of  trial  had  not  arrived,  and  produced  a  watch  indicating  time  at 
ten  minutes  to  ten  o'clocb:  a.  m.,  and  insisted  upon  trial  of  this  case,  and 
would  risk  judgment  if  it  should  be  in  his  favor.    Thereupon  defendant 
was  called  three  times,  and  did  not  answer;  and  was  not  in  court  during 
the  trial.    Trial  had,"  etc.    Held^  that  there  was  nothing  in  this  state- 
ment properly  before  the  district  court  on  a  petition  in  error. 

4.  Svidenoe:  Exceptions  to:  Waiver.  Where  no  exception  is  taken  to 
the  admission  of  testimony,  any  error  in  its  admission  is  waived. 

6.  Trespass :  Severance  and  Bemoval  of  Property.  Where  a  trespass 
has  been  committed  upon  real  estate,  and  property  severed  therefrom  and 
removed,  the  owner  may  waive  a  trespass  and  sue  for  the  value  of  the 
property  removed,  and  the  law  will  imply  a  promise  to  pay  such  value. 

Error  from  Cloud  district  court. 

Neitzel  commenced  his  action  in  a  justice's  court,  and  filed  bis  bill 
of  particulars  as  follows : 

'^F.  W.  Neitzel,  the  plaintifiF,  claims  and  demands  of  J.  M.  Haga- 

man,  the  defendant,  the  sum  of  $179.35,  for — 

146  feet  of  fence,  of  jthe  value  of  •  •  •  •  < 

22  loads  of  stone,  of  the  value  of    - 

75  bushels  of  lime,  of  the  value  of        -  •  •  •  < 

Cash,  -  -  -  •  •  •.• 

Payment  made  on  account  of  well,       .  •  •  •  . 

Use  of  scaffolding  lumber,  --.-•• 
2  walnut  lintels,  of  the  value  of  •  •  •  •  . 

Work  done  in  digging  cellar,  .  •  .  •  • 

One-third  of  cost  of  trestle  used  in  building,  •  •  •  . 

7  glasses  of  beer,     ....••. 

Making  a  total  of     -  -  -  •  •  •       $179  35 

— All  of  which  is  due  from  the  defendant  to  plaintiff  and  unpaid." 

The  district  court,  at  the  December  term,  1873,  affirmed  the  jus- 
tice's judgment  in  favor  of  Neitzel. 

J.  M.  Hagaman,  plaintiff  in  error,  for  himself. 
The  hour  mentioned  in  the  justice's  summons  for  appearance  was 
9  A.  M.,  and  when  one  hour  and  ten  minutes  had  elapsed,  defendant 
in  error  failing  to  appear,  it  was  error  for  the  justice  to  refuse 
*385     to  call  the  case,  and  affected  the  8ub*stantial  rights  of  plain « 
tiff  in  error.     Justices'  Act,  §  83;  Cow.  Treat.  353,  §  907. 
The  defendant  was  not  bound  to  wait  longer  than  ten  o'clock  for  the 
plaintiff  to  appear,  (Justices'  Act,  §  17;)  and  he  having  failed  to  ap- 
pear before  the  defendant  left  the  office,  all  the  proceedings  there- 
after had  were  coram  non  judice.     But  Neitzel  claims  that  the  watch 
of  the  justice  was  too  fast.     Weire  that  true  (but  it  is  not)  he  should 
not  be  permitted  to  profit  by  it,  for  he  made  his  own  selection  of  a  jus- 
tice before  whom  to  try  the  case;  he  should  not  expect  immunity  from 
loss  or  defeat  by  the  justice  erring  in  giving  the  time  any  more  than 
erroneonsly  giving  the  law.    But  the  justice's  time  was  not  too  fast, 
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as  will  be  seen  by  his  entry:  ** Shortly  afterwards  plaintiff  and  nin 
attorney  came  into  the  office  and  produced  a  watch  indicating  time 
at  ten  minates.to  ten  o'clock,  and  insisted  npon  trial  of  the  case,  and 
would  risk  judgment,"  etc.  Now,  if  he  satisfied  the  justice  that  bU 
watch  was  correct,  and,  the  justice's  wrong,  why  did  he  have  to  *'in- 
sisf'  upon  trial,  and  agree  to  ''risk"  judgment  before  he  was  per- 
mitted  to  go  on  with  the  trial  ?  The  pretension  is  an  absurd,  one. 
But  the  justice  had  no  right  to  try  the  case,  no  matter  though  he 
may  have  been  mistaken  in  the  time,  and  afterwards  become  con- 
vinced of  such  mistake.  It  was  an  outrage  upon  the  rights  of  the  de- 
fendant for  him  to  take  up  the  case  and  allow  the  plaintiff  to  take 
judgment  after  he  had  misled  the  defendant  by  his  incorrect  state- 
ment of  the  time.  The  time  given  by  the  justice  to  the  defendant 
must  be  considered  and  held  to  be,  for  the  purpose  of  this  case,  the 
correct  time.  To  hold  differently  would  in  effect  nullify  the  law.  It 
is  not  pretended  that  the  justice  was  engaged  in  any  other  business, 
nor  were  both  parties  present  at  any  time.  A  defendant  may  wait 
longer  than  one  hour  for  a  tardy  plaintiff  to  appear,  but  is  not  boand 
to,  and  if  he  chooses  to  leave,  and  does  leave,  the  jurisdiction  of  the 
justice  is  at  an  end.  In  specifying  a  condition  upon  which  the  jus- 
tice may  postpone  the  appearance,  or  exercise  discretion,  according 
to  well-settled  rules  for  the  construction  of  statutes,  all  other 
*886  grounds  are  denied ;  and  wisely  so,  for  experi*ence  proves  that 
discretionary  power  in  the  hands  of  ignorant  men,  such,  un- 
fortunately, as  are  often  chosen  to  the  responsible  office  of  justice  of 
the  peace,  becomes  a  weapon  of  oppression,  instead  of  means  for  the 
fiirtherance  of  justice. 

A  second  error  is  that  the  justice  had  no  jurisdiction  of  the  sub- 
ject-matter of  the  first  two  items  in  Neitzel's  bill  of  particulars.  Tbo 
bill  of  exceptions  shows  that  the  '*  146  feet  of  fence"  and  the  '*22  loads 
of  sione"  were  a  part  of  the  land,  and  that  plaintiff  in  error  commit- 
ted a  trespass  upon  and  injury  to  NeitzeFs  land  with  respect  to  those 
items.  The  action,  then,  as  to  these  items  was  an  action  for  "tres- 
pass on  real  estate,"  and,  the  amount  claimed  being  more  than  one 
hundred  dollars,  the  justice  had  no  jurisdiction.     Justices'  Act,  §  6. 

L. «/.  Crans,  for  defendant  in  error. 

We  submit,  ^'Ontiija  prasumuntur  esse  acta.^  Broom,  Leg.  Max. 
907;  Cow.  Treat.  §§  907,  909.  A  party  may  waive  a  trespass  and 
sue  for  the  value  of  the  articles  taken.  Bernstein  v.  Smith,  10  Kan. 
*67.  The  statements  in  the  justice's  transcript  about  sayings  and  do- 
ings of  the  parties,  form  no  part  of  the  record.  Fennock  v.  Monroe, 
6  Kan.  *686;  Snauk  v.  Holland,  6  Kan.  *144.  The  defendant  below 
mistook  his  remedy.  He  should  have  appealed,  or  proceeded  under 
section  144  of  the  justices'  act.  He  allowed  the  justice  no  opportu- 
nity to  correct  any  error,  and  the  district  court  could  not  examine  the 
evidence.  Cobum  v.  Weed,  12  Kan.  *182;  Ayres  v.  Crura,  13  Kan. 
•269. 
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Bbbwer,  J.  Neitzel  sued  Hagatnan  before  a  justice  of  the  peace, 
and  obtained  judgmenl;  for  $125.8$.  Hagaman  took  the  case  by  pe- 
tition in  error  to  the  district  court,  and  the  jndgment  was  affirmed. 
Of  this  he  now  complains,  and  asks  a  reversal.  The  principal  ques- 
tion discussed  arises  upon  a  statement  of  facts  in  the* transcript  from 
the  justice's  docket.  .  It  should  be  noticed  that  this  transcript  shows 
the  filing  of  a  bill  of  particulars,  the  issue  and  return  of  sum- 
*387  mons/with  a  *copy  of  the  constable's  return  upon  the  writ,  a 
trial,  the  defendant  not  appearing,  and  a  judgment.  The  sum- 
mons was  returnable  on  the  fourth  of  December,  1873,  at  9*  a.  m. 
Preliminary  to  the  record  of  the  trial  is  this  statement:  "And  now, 
to-wit,  on  this  fourth  day  of  December,  1873,  this  cause  came  on  for 
hearing;  defendant,  being  in  the  justice's  office,  requested  to  know 
what  time  it  was,  and  was  informed  by  the  justice  that  it  was  ten 
minutes  past  ten  o'clock  by  his  watch,  whereupon  the  defendant  re- 
quested that  the  case  be  called.  The  plaintiff  was  not  present,  but 
had  been  in  a  few  moments  before,  about  fifteen  or  twenty  minutes 
to  ten  o'clock  a.  m.  The  justice  stated  that  the  constable  was  now 
^preparing  a  more  suitable  room  for  the  trial  of  this  cause,  and  it  would 
be  called  in  a  few  moments.  Defendant  departed,  and  was  not  in 
court  again  by  himself  or  counsel.  Shortly  after,  the  plaintiff  entered 
the  justice's  office,  and  claimed  that  the  hour  of  trial  had  not  arrived, 
and  produced  a  watch  indicating  time  at  ten  minutes  to  ten  a.  lii.,  and 
insisted  upon  trial  of  this  case,  and  would  risk  judgment  if  it  should 
be  in  his  favor.  Thereupon  defendant  was  called  three  times,  and 
did  not  answer,  and  was  not  in  court  during  the  trial.  Trial  had," 
etc. 

Upon  this  it  is  contended  by  Hagaman  that  he  had  a  right  to  de- 
pend upon  the  reply  of  the  justice  as  to  the  time,  and  that  when  the 
hour  for  the  trial  arrived  the  justice  must,  if  the  plaintiff  were  not 
present,  have  dismissed  the  action,  and  had  no  jurisdiction  to  pro- 
ceed to  a  trial  thereafter  in  his  (defendant's)  absence.  On  the  other 
hand  it  is  insisted,  as  a  preliminary  matter,  that  this  statement  of 
facts  is  not  so  presented  that  any  notice  can  be  taken  of  it.  The 
matters  contained  in  the  statement  are  not  matters  which  properly 
form  a  part  of  the  record,  and  are  not  preserved  in  any  bill  of  exqep- 
tions.  And  this  we  think  is  correct.  The  statement  is  simply  one 
of  conversations  between  the  justice  and  the  respective  parties.  It 
contains  nothing  which  the  statute  requires  should  be  entered  upon 
the  justice's  docket.  Justices'  Act,  §  188.  The  justice  was  under 
no  obligations  to  enter  it  upon  his  docket.  It  was  a  mere  volunteer 
act  on  his  part.  So  far  from  being  under  obligations  to  entei 
*3d8  it,  he  ought  not  to  have  done  so.  He  has  no  right  *to  bur- 
den a  transcript  with  other  matters  than  those  the  law  re 
quires  him  to  place  thereon.  A  party  aggrieved  by  any  act  or  ruL 
ing  of  his  may  have  the  same  preserved  in  a  bill  of  exceptions.  One 
was  taken  in  this  very  case  in  reference  to  some  other  matlpra,  as 
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will  hereafter  appear.  And  if  a  party  does  not  care  to  avail  himself 
of  this  right,  he  has  no  cause  of  complaint.  The  mere  fact  that  this 
statement  is  foand'on  the  justice's  docket  giyes  us  no  right  to  exam- 
ine and  act  upon  it.  It  must  be  properly  there,  being  either  of  those 
matters  the  law  directs  to  be  entered,  or  else  preserved  in  a  bill  of 
exceptions.  McArthur  v.  Mitchell,  7  Ean.  *173;  Backus  v.  Clark, 
1  Ean.  *303 ;  Altschiel  v.  Smith,  9  Ean.  *9G.  While  we  do  not  think 
this  statement  properly  before  as  for  decision  thereon,  we  may  say 
that  it  does  not  appear  but  that  the  justice  called  the  case  for  trial 
at  exactly  10  o'clock  by  the  correct  time;  and,  farther,  that  if  a  jns- 
tice  does  delay  calling  a  case  a  few  moments  past  the  trial  hour,  as 
appears  by  his  watch,  to  allow  for  differences  in  time  by  different 
watches,  or  to  have  a  suitable  room  prepared  for  the  trial,  and  noti- 
fies a  party  then  present  that  he  will  call  the  case  in  a  few  mo- 
ments, and  does  so  call  it,  he  commits  no  error  so  far  affecting  the 
substantial  rights  of  such  party  as  to  compel  a  reversal.  We  do  not 
mean  by  this  that  a  justice  may  arbitrarily  wait  an  indefinite  time, 
but  simply  that  an  allowance  of  a  few  moments,  accompanied  by  no- 
tice to  a  party  who  is  present,  works  no  substantial  injury  to  that 
party. 

The  6ther  error  complained  of  is  presented  in  a  bill  of  exceptions. 
The  bill  of  particulars  claimed  among  other  things  to  recover  for  22 
loads  of  stone,  and  146  feet  of  fence.  The  total  claim  was  $179.35, 
and  included  many  other  articles.  Upon  the  trial  the  justice  received 
and  considered  evidence  to  prove  that  defendant  entered  upon  the 
land  of  plaintiff  without  his  permission,  and  quarried  and  carried  away 
a  quantity  of  stone,  and  also  entered,  tore  down,  and  carried  away 
certain  posts  and  boards,  and  that  these  were  the  stone  and 
*8S9  fence  sued  for,  and  also  received  and  con^sidered  testimony 
tending  to  prove  an  account  arising  on  contract.  No  objection 
was  made  to  the  introduction  of  this  evidence,  and  no  exceptions 
taken.  Besides,  it  does  not  appear  that  there  was  any  effort  to  re- 
cover for  the  trespass,  but  only  the  value  of  the.  articles  taken.  A 
party  can  always  waive  the  trespass  and  sue  for  the  value  of  the  prop- 
erty taken,  and  the  law  will  imply  a  promise  to  pay.  Bernstein  v. 
Smith,  10  Ean.  •60. 

These  being  the  only  matters  complained  of,  the  judgment  will  be 
affirmed. 

(All  the  justices  concurring.) 
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HsNBY  Whbeleb  and  others  v.  Johv  Jot.^ 

July  Term,  1875. 

1.  Instructions:  General  Exceptions.    A  general  exception  to  a  whole 

charge  Is  not  available,  unless  the  whole  charge  is  erroneous,  or  unless 
the  charge  in  its  general  scope  or  meaning  is  erroneous. 

2.  Supreme  Court:  Error:  Should  be  Shown.    Where  the  complaint  in 

the  brief  is  that  the  charge  was  vague  and  inexplicit,  or  inconsistent, 
and  counsel  fail  to  point  out  wherein  it  was  so,  this  court  will  make  no 
critical  examination  of  the  charge  for  the  purpose  of  finding  out  the  al- 
leged defects. 

Brror  from  Cloud  district  court. 

Action  by  Joy  against  Wheeler,  Tisdale,  Parker,  Hawks,  and  Terry, 
partners  as  the  "Southwestern  Stage  Company,"  to  recover  damages 
for  injuries  sustained  by  him  by  the  uncoupling  and  Overturning  of 
defendants'  stage  coach,  while  plaintiff  was  being  carried  therein  as 
a  passenger.  Trial  at  the  November  term,  1874.  Verdict  and  judg- 
ment for  plaintiff  for  $1,800. 
♦390  *Thacher  d  Stephens,  for  plaintiffs  in  error,  submitted  the 
three  propositions  quoted  in  the  opinion,  infra,  and  in  support 
of  the  first  cited  3  Amer.  Rep.  245;  3  Grab.  &  W.  New  Trials,  673. 

L.  e7.  Crans,  for  defendant  in  error. 

Bbbwbb,  J.  This  was  an  action  to  recover  damages  for  a  physical 
injury.  The  only  errors  complained  of  are  thus  stated  in  brief  of 
coufisel  for  plaintiffs  in  error :  ''The  court  erred  in  charging  the  jury 
that  the  plaintiff  was  entitled  to  recover  damages  for  mental  suffer- 
ing;" ''the  charge  of  the  court  did  not  present  the  law  in  a  clear 
manner  to  the  jury,  but  was  vague  and  inexplicit,  and  tended  to  ob- 
scure the  case  rather  than  throw  light  upon  it;"  "the  charge  was  in- 
consistent." So  far  as  these  last  two  matters  are  concerned,  it  is  not 
pointed  out  in  the  brief  or  elsewhere  wherein  the  charge  was  vague 
and  inexplicit,  or  inconsistent.  An  examination  of  the  charge  does 
not  suggest  to  us  anything  to  sustain  these  claims,  and  the  record 
fails  to  show  that  it  contains  all  the  instructions  given,  and  as  coun- 
sel have  failed  to  assist  us  in  the  matter,  we  pass  it  without  further 
consideration.  As  to  the  first  objection,  it  is  enough  to  say  that  the 
only  exception  to  the  charge  was  thus  taken :  '*To  the  giving  of  which 
instructions  defendants  then  and  there  objected  and  excepted. "  Now, 
it  is  well  settled  that  under  such  an  exception  a  single  portion  of  the 
charge  cannot  be  singled  out,  and  for  error  in  it  the  judgment  be 
reversed;  but  the  charge  as  a  whole,  and  in  its  general  scope,  must 


'  Principles  of  this  case  applied,  see  Joseph  v.  National  Bank,  17  Kan.  200; 
Edmer  v.  Meniers,  Id.  480;  Fullenwider  v.  E'w 
Id.  214;  Hentig  v.  Kansas,  L.  &  T.  Co.;  38  Kan. 


Palmer  v.  Meniers,  Id.  480;  Fullenwider  v.  Ewing,  25  Kan.  70;  Hunt  v.  Haines.' 
"  ~  ~  "  u620. 
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be  erroneous,  or  the  exception  is  unavailing.  Kansas  Pac.  By.  Co. 
V.  Nichols,  9  Kan.  •236,  *256;  Sumner  v.  Blair,  Id.  *521;  City  of 
Atchison  v.  King,  Id.  *651;  Ferguson  v.  Graves,  12  Kan.  *39. 

These  being  the  only  matters  referred  to  by  counsel  in  their  brief, 
the  judgment  will  be  affirmed. 

(AH  the  justices  concurring.) 


*891  *CiTY  OP  Olathb  9.  E.  W.  Adams  and  others. 

July  Term,  1875. 

Ck)n8titationaI  Law:  Twioe  in  Jeopardy.  In  a  criminal  prosecQtion 
where  the  defendant  has  pleaded  ^not  guilty"  to  the  charge,  and  where 
the  case  is  submitted  to  the  court,  without  a  iurj,  for  decision,  upon  an 
agreed  statement  of  facts,  and  the  court  upon  such  agreed  statement  of 
facts  "finds  for  the  defendant,"  Tieldf  that  such  finding  is  equivalent 
to  a  finding  or  verdict  of  "not  guilty,"  and  is  conclusive;  and  that  this 
court  cannot,  on  an  appeal,  either  ignore  said  flndinf^,  or  set  it  aside, 
although  it  maybe  ever  so  erroneous,  and  although  the  agreed  sUte- 
ment  of  facts  may  clearly  show  that  the  defendant  was  .guilty.  [State 
T.  Phillips,  83  Kan.  100;  S.  G.  5  Pac.  Rep.  436;  Oswego  v.  Belt,  16  Kan. 
480;  State  v.  Crosby,  17  Kan.  396.]  ^ 

Appeal  from  Johnson  district  court. 

Adams  and  another  were  charged  before  the  police  judge  of  the  city 
of  Olathe,  on  the  oath  of  E.  M.  F.,  with  having  "kept  open"  their 
dram-shop  or  saloon,  in  said  city,  "on  the  fourth  day  of  July,  1874," 
contrary  to  a  certain  ordinance  passed  and  approved  April  31,  1S74. 
The  defendants  removed  the  case  by  appeal  to  the  district  court, 
"Where  it  was  tried,  at  the  November  term,  1874,  upon  the  following 
agreed  facts:  "The  plaintiff,  the  city  of  Olathe,  is  now,  and  was  at 
the  time  of  the  filing  of  the  information  in  this  cause,  a  city  of  the 
second  class,  duly  organized  under  and  by  virtue  of  the  laws  of  the 
state  of  Kansas.  On  the  fourth  of  July,  1874,  said  defendants  were 
the  proprietors  and  keepers  of  a  dram-shop  in  a  one-story  frame 
building  situated  on  lot  No.  3  in  block  No.  51,  in  said  city.  On  said 
fourth  of  July,  said  defendants,  E.  W.  Adams  and  N.  Julien,  kept 
their  said  dram-shop  open,  and  admitted  divers  persons  to  said 
dram-shop  and  transacted  business  in  their  line  as  such  dram-shop 
keepers  with  the  persons  so  admitted.  On  said  fourth  of  July  there 
was  in  force  in  said  city  an-  ordinance  entitled  <An  ordinance  U> 
regulate  billiard  saloons,  dram-shops,  ball-alleys,  and  tippling^hoases 

1  The  rule  here  stated  held  not  applicahle  where  the  trial  coart  made  IP^^ 
a u dings  of  fact,  and  the  conclusion  of  law  from  said  findings  was  ''that  tae de- 
fendant is  not  guilty  as  charged.  *    State  v.  Cumnerf ord.  16  Ran.  500. 
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in  the  city  of  Olathe,  and  repealing  certain  ordinances  in  coilflict 
therewith/   passed   and   approved  the   twenty-first  of  April,  1874. 

Said  ordinance  was  daly  passed  and  published  as  required  by 
*392    law,  and  was,  so  far  as  the  passage  and  due  publicati6n  of  *t(i'e 

same  is  concerned,  in  fnll  force  and  effect  on  the  said  fourth 
of  July,  and  still  remains  unaltered  and  unrepealed.  All  fact? 
necessary  to  warrant  the  court  in  finding  the  said  defendants 
guilty  are  hereby  admitted,  saving  only  the  ques{ion  as  to  the  author- 
ity  of  the  said  city  to  pass  the  said  ordinance."  On  the  trial 
(says  the  bill  of  exceptions)  "the  defendants,  by  their  attorneys,  ob- 
jected  to  the  admission  of  said  ordinance,  on  the  ground  that  it  wa? 
and  is  in  conflict  with  the  laws  of  the  state  governing  cities  of  the  sec- 
ond class,  which  objection  was  by  the  court  sustained,  and  said  or- 
dinance was  found,  held,  and  adjudged  by  the  court  to  be  in  conflitst 
with  the  laws  of  the  state,  and  said  ordinance  was  ruled  out."     Thp 

defendants  were  discharged.  -  '  

A.  Smith  Devenney  and  John  J.  McKoin^  for  the  City. 
The  only  question  which  we  need  consider  is  as  to  the  legal  force 
of  the  ordinance  for  the  violation  of  which  the  proceedings  before  the 
police  judge  were  instituted;  that  is,  whether,  under  chapter  100  of 
the  Laws  of  1872,  p.  192,  "An  act  to  incorporate  cities  of  the  second 
class,"  the  legislature  left  it  to  the  city  council  to  fix  the  amount  of 
fine  to  be  imposed  in  case  of  conviction  for  violating  an  ordinance, 
the  vuiximum  not  to  exceed  one  hundred  dollars,  (City  Charter  Act 
1872,  §  67,  p.  212;)  in  other  words,  whether  the  city  council  could 
fix  a  minimum^  or  whether  it  was  left  by  the  city  charter  to  the  tribunal 
trying  the  cause  to  fix  the  amount  of  fine  in  each  case  alt  such  sum 
as  it  should  deem  proper  within  the  limits  of  the  general  law.  By 
the  ordinance  in  question  the  council  fixed  the  maximum  fine  at  the 
sum  of  $100,  and  minimum  fine  at  $25.  The  council  having  estab- 
lished a  fixed  uniform  penalty  of  one  hundred  dollars  as  the  greatest 
fine  to  be  imposed,  and  the  sum  of  twenty-five  dollars  as  the  least, 
the  district  court  held  the  ordinance  a  nullity.  And  yet  the  limita- 
tions fixed  by  the  ordinance  are  precisely  those  prescribed  by  the 

dram-shop  act,  (Gen.  St.  400,  §  4.) 
*393     *We  contend  the  ordinance  was  not  void,  being  within  the 

terms  of  the  authority  granted  to  the  city  of  Olathe  by  its 
charter.  Laws  1872,  pp.  211,  212,  §  67.  This  section  authorizes 
the  city  council  to  prescribe  "such  fine,  not  exceeding  one  hundred 
dollars,  or  such  imprisonment,  not  exceeding  three  months,  or  both 
such  fine  and  imprisonment,  as  may  he  just  for  any  one  offense,^  etc. 
Sections  47  and  49  giv^  the  council  exclusive  authority  to  regulate 
dram-shops,  impose  penalties,  etc.  The  legislature  have  regulated 
the  subject  for  the  whole  state  as  they  deemed  proper,  and  the  city 
government  have  made  such  local  regulations  as  they  thought  fit  "  for 
the  good  order  and  peace  of  the  city."  City  of  Emporia  v.  Volmer, 
12  Kan.  ♦eSO;  Canton  v.  Nist,  9  Ohio  St.  441.     If  the  general  law 
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of  the  state  in  relation  to  dram-shops  has  no  application  to  the  ease 
at  bar,  then  we  maintain  that  the  sections  of  the  charter  referred  to 
authorized  the  conncil  to  legislate  in  the  manner  it  did  by  prescribing 
the  minimum  fine,  and  taking  the  power  from  the  court  trying  the 
cause.  Legislative  power  may  be  conferred  on  the  city,  and  in  such 
case  the  council  becomes  the  legislative  body  of  the  city;  and  it  is 
acting  as  such  not  less  when  establishing  the  minimum  as  when  estab- 
lishing the  maximum'ot  punishment.  City  of  Lansing  v.  Van  Gorder, 
24  Mich.  456;  State  v.  Binder,  38  Mo.  450.  That  the  council  had 
the  power  to  establish  the  sum  of  twenty-five  dollars  as  the  minimam 
fine,  we  also  refer  to  Dill.  Mun.  Corp.  §§  271,  278;  City  of  Chicago 
V.  Quimby,  38  HI.  274. 

In  Illinois  an  ordinance  was  treated  as  wholly  void  because  it  fixed 
the  minimum  fine  at^re  dollars,  when  the  general  law  required  it  to 
be  three  dollars.  Petersburg  v.  Petersburg,  21  111.  205.  Is  not  the 
converse  of  the  proposition  true  ?  that  is,  is  not  the  ordinance  valid 
if  state  law  is  followed  ?  In  the  case  at  bar  the  ordinance  in  quts- 
Hon  followed  the  general  law. 

Valentine,  J.  This  was  a  prosecution  by  the  city  of  Olathe  against 
E.  W.  Adams  and  N.  Julien  for  keepihg  open  a  dram-shop  on  the 

fourth  of  July,  1874,  in  violation  of  a  city  ordinance.    The 
*394    prosecution  was.  commenced  before  the  *police  judge.     The 

defendants  were  there  found  guilty,  and  they  then  appealed  to 
the  district  court.  In  the  district  court  they  were  acquitted,  and  the 
city  now  appeals  to  this  court.  The  city  claims  that  the  prosecution 
is  in  its  nature  a  criminal  action,  and  we  think  the  city  is  correct, 
(Neitzel  v.  City  of  Concordia,  14  Ran.  *446;)  and  therefore  the  city 
brings  the  case  to  this  court  by  appeal,  under  section  283  of  the  Crim- 
inal Code,  (Gen.  St.  865,)  instead  of  by  petition  in  error,  as  is  re- 
quired in  civil  actions.  For  the  purposes  of  this  case,  therefore,  we 
shall  assume  (and  probably  correctly)  that  this  is  a  criminal  action; 
that  it  is  appealable  to  this  court  under  the  Criminal  Code ;  and  that 
it  is  governed  by  all  the  rules  pertaining  to  other  criminal  actions  so 
far  as  such  rules  can  be  made  applicable  to  this  case.  The  facts  of 
the  case,  so  far  as  it  is  necessary  to  state  them,  are  substantially  as 
follows :  A  complaint  was  made  on  oath,  and  in  writing,  charging 
the  defendants  with  the  said  offense.  The  defendants  were  arraigned 
upon  the  charge,  and  pleaded  ''not  guilty."  Trial  was  had  in  the  dis- 
trict court,  before  the  court,  without  a  jury.  The  case  was  sobmit- 
ted  to  the  court  upon  an  agreed  statement  of  facts ;  and,  for  the  pur- 
poses of  this  case,  we  shall  assume  that  the  facts  showed  that  the  de- 
fendants were  guilty.  "And"  (as  the  record  shows)  ''the  court  hav* 
ing  had  the  cause  under  advisement,  and  having  duly  considered  the 
issues  herein,  and  the  said  agreed  statement  of  facts,  and  being  well 
advised  in  the  premises,  finds  for  the  defendants."  This  finding  we 
think  is  equivalent  to  a  verdict  of  "not  guilty;"  and  for  the  purposes 
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of  this  oase  we  shall  assnme  that  the  finding  is  erroneous.  The  court 
then  rendered  judgment  upon  this  finding  for  the  defendants  for  costs, 
and  discharged  the  defendants.  The  judgment  was  the  only  one  that 
could  have  been  rendered  upon  said  finding.  The  city  now  appeals 
to  this  court,  and  asks  to  have  said  judgment  reversed.  Can  it  be 
done  ?  If  the  judgment  had  not  followed  the  finding,  of  course  it 
could  be  reversed.  State  v.  Walter,  14  Kan.  *S75.  Or,  if  this  were 
a  civil  action,  we  could  ignore  the  finding  of  the  court  below, 
*395  considering  it  merely  as  a  conclusion  *of  law  from  the  facts 
admitted.  We  could  decide  the  case  upon  the  agreed  state- 
ment of  facts,  and  could  order  the  proper  judgment  to  be  rendered 
upon  the  facts  agreed  to.  Brown  v.  Evans,  ante,  *88.  But,  the  case 
being  in  its  nature  a  criminal  action,  we  have  not  the  same  author- 
ity to  ignore  or  overrule  the  finding  of  the  court  below.  If  we  should 
merely  set  aside  the  judgment  of  the  court  below,  the  finding  would 
still  remain  in  all  its  force  and  vigor,  and  no  other  or  different  judg- 
ment could  be  rendered  thereon.  The  finding  would  still  require  the 
same  judgment  as  has  already  been  rendered.  And  we  know  of  no 
authority  in  this  court,  or  in  any  other  court,  to  set  aside  a  verdict  or 
finding  of  '^not  guilty"  in  a  criminal  action.  We  think  it  is  the  uni- 
versal opinion,  both  of  bench  and  bar,  that  a  verdict  of  "not  guilty/' 
in  a  criminal  action,  ends  the  case.  The  defendant  could  not  be  tried 
a  second  time  against  his  consent;  for  under  section  10  of  the  bill  of 
rights  (Cionst.  Kansas)  he  cannot  "be  twice  put  in  jeopardy  for  the 
same  offense."  Now,  although  the  finding  of  the  court  below  may  be 
founded  upon  an  erroneous  view  of  the  law,  still  we  do  not  see  how 
we  can  disturb  it.  The  plea  of  the  defendants  was  "not  guilty."  The 
agreed  facts  showed  them,  as  we  have  assumed,  to  be  guilty.  The 
court,  however,  found  them  not  guilty;  and,  with  our  understanding 
of  criminal  law,  this  finding  is  conclusive. 

The  judgment  of  the  court  below  must  therefore  be  affirmed. 

(All  the  justices  concurring.) 


*d96  *State  of  Kansas  v,  James  D.  Beeves. 

July  Term,  1875. 

Officer:  Official  Oppression:  Ignoranoe  of  Officer:  Criminal  Intent. 
In  a  trial  upon  an  information,  under  section  207  of  the  crimes  act,  against 
a  justice  of  the  peace,  charging  willful  and  malicious  oppression,  par- 
tiality, misconduct,  and  abuse  of  authority,  "in  requiring  an  excessive 
bond  on  an  appeal  from  a  judgment  rendered  by  him,  and  in  refusing  to 
approve  a  surety  on  said  bond  who  was  in  fact  sufficient,"  it  is  error  to 
instruct  the  jury  that  "gross  ignorance  of  law  in  a  case  like  this  amounts 
to  criminal  intent." 
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Appeal  from  Mitchell  district  court. 

The  case  is  stated  in  the  opinion. 

A.  J.  Banta,  for  appellant. 

The  verdict  was  contrary  to  the  evidence  and  to  law.  A  crime 
cannot  be  carved  out  of  the  evidence.  There  must  be  corruption  in 
office  on  the  part  of  the  justice,  and  it  must  be  of  the  same  character 
that  would  warrant  the  impeachment  of  a  district  judge,  or  other  offi- 
cer liable  to  impeachment.  1  Bish.  Crim.  Law.  (5th  Ed.)  §§  460, 
462.  There  is  no  evidence  at  all  that  is  proof  of  corruption.  One 
W.  0.  Smith  offered  as  surety  on  appeal,  and  the  justice  did  not  thiok 
him  sufficient.  The  bond  was  signed  by  the  surety  only.  As  he  was 
pressed  about  it,  the  evidence  shows  that  he  inquired  of  others,  and 
one  justice  of  experience  told  him  he  would  not  take  Smith,  and  an- 
other leading  citizen  told  him  the  same  thing;  one  person  told  him  he 
thought  Smith  was  good.  The  evidence,  all  taken  together,  simply 
shows  a  desire  to  do  what  is  right,  and  it  can  be  construed  into  noth- 
ing else.  The  jury  were  misled  by  the  instructions  of  the  court,  and 
must  have  thought  that  if  the  bond  was  in  fact  sufficient  in 
*S97  *their  opinion,  then  the  defendant  was  guilty.  The  court  mis- 
directed the  jury  in  material  matter  of  law.  The  court  gave 
the  following  instructions,  the  defendant  excepting:  "Gross  igno- 
rance of  law  in  a  case  like  this  amounts  to  criininal  intent »"  The  ef- 
fect of  the  court's  instructions  is  that  if  defendant  was  grossly  care- 
less or  ignorant  in  the  discharge  of  his  official  duties,  then  he  is 
guilty,  whether  such  carelessness  or  ignorance  be  in  respect  to  law 
or  fact.  The  instruction  above  copied  states  as  a  proposition  of  law 
that,  as  to  the  official  acts  of  justices,  gross  ignorance  on  their  part 
as  to  their  duties  is  a  crime.  The  language  of  the  court  is,  "amoants 
to  criminal  intent;"  but  the  court  is  kind  enough  to  say  to  the  jury 
that,  if  they  have  **a  reasonable  doubt"  of  the  gross  ignorance  of  de- 
fendant, they  may  acquit,  impliedly  saying  if  they  had  an  abiding 
conviction  of  his  ignorance,  they  must  find  guilty;  and  to  make  mat- 
ters worse,  the  court  leaves  the  jury  to  figure  out  the  best  they  can 
what  gross  ignorance  is.  This  is  indeed  strange  law.  The  truth  is 
that  in  cases  of  this  kind  the  gist  of  the  offense  is  the  corrupt  miud 
of  the  justice.  This  mental  condition  the  state  must  prove,  and  the 
burden  is  on  the  state  at  all  stages  of  the  trial ;  and  where  a  mental 
condition  is  the  gist  of  the  offense,  then  ignorance  or  mistake  as  to 
law  or  facts  does  avail.  1  Bish.  Crim.  Law,  (5th  Ed.)  §§  297.  300. 
To  be  guilty,  the  justice  must  have  known  the  law,  and  willfully,  and 
with  intent  to  oppress,  refused  to  comply  with  it. 
•  G.  W.  Bertram,  Co.  Atty.,  for  the  State. 

The  evidence  all  goes  to  show  that  defendant,  Eeeves,  was  unwill- 
ing to  have  his  action  in  the  suit  before  him  (as  justice  of  the  peace) 
reviewed  by  the  district  court.  In  the  first  place  be  refused  to  sigu 
a  bill  of  exceptions  to  his  ruling  as  such  justice,  after  having  his  at- 
tention repeatedly  called  to  the  law,  and  he  even  went  so  far  aa  to 
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tell  the  parties^  as  is  shown  from  the  evidenoe,  that  he  could  be  com* 
pelled  to  sign  the  bill  by  a  writ  of  mandamtiSy  showing  a  willful  de- 
termination not  to  do  so,  unless  so  compelled.  A  good  and 
*398  sufficient  *bond  on  appeal  was  then  offered,  and  he  pretended 
not  to  be  satisfied  that  the  surety  offered  was  a  man  of  prop- 
erty, and  demanded  a  certificate  as  to  the  ownership  of  land  which 
th6  surety  claimed.  This  was  produced,  showing  a  clear  title  to 
land,  and  still  he  was  a  ** doubting  Thomas,*'  and  wanted  other  names 
on  bond,  well  knowing  that  the  ten  days  would  expire  before  they 
could  be  procured.  If  a  party  must  get  such  names  as  a  justice  of 
the  peace  may  dictate  to  an  appeal-bond,  then  the  defendant  is  a 
model  officer.  A  justice  can  require  a  surety  to  justify  as  to  his 
property,  and  perhaps  demand  other  evidence ;  but  where  such  proof 
is  furnished  he  has  no  alternative  but  to  approve  the  bond.  The  ev- 
idence all  shows  that  the  defendant  acted  willfully.  The  instructions 
considered  together  are  a  fair  charge,* and  there  is  nothing  in  them 
for  the  defendant  to  complain  of.  .  The  one  most  prominent  of  those 
is  the  one  on  ''gross  ignorance."     See  1  Bouv.  Law  Diet.  648,  679. 

Bbeweb,  J.  Defendant  was  convicted  in  the  district  court  of 
Mitchell  county  upon  an  information  charging  "willful  and  malicious 
oppression,  partiality,  misconduct,  and  abuse  of  authority,  in  his  of- 
ficial capacity  of  a  justice  of  the  peace,"  under  section  207  of  the 
crimes  act,  (Gen.  St.  363.)  That  section  reads:  ''Every  person 
exercising  or  holding  any  office  of  public  trust,  who  shall  be  guilty 
of  willful  and  malicious  oppression,"  etc.  The  facts,  as  they  appear, 
were  that  the  defendant,  a  justice  of  the  peace,  after  rendering  a 
judgment  against  one  Fred.  E.  Smith  for  $26.58  debt,  and  $13  costs, 
required  a  bond  for  appeal  in  the  sum  of  $350,  and  refused  to  ap- 
prove the  surety  offered.  He  claimed  that  he  was  advised  by  plain- 
tiff's counsel,  and  so  believed,  that  the  bond  must  be  large  enough  to 
cover  costs  in  the  district  court,  and  that  he  was  also  advised  by  sev- 
eral disinterested  parties  that  the  surety  offered  was  wholly  insuffi- 
cient. Upon  the  trial  the  court  gave  this  instruction:  "Gross  igno- 
rance of  law  in  a  case  like  this  amounts  to  criminal  intent." 
*399  The  same  doc*trine  was  recognized  in  several  other  instruc- 
tions. Is  this  the  law?  If  it  is,  it  makes  the  office  of  a  jus- 
tice  of  the  peace  attendant  with  more  dangers  than  is  ordinarily  sup- 
posed.  These  officers  are  seldom  lawyers;  they  are  chosen,  not  on 
account  of  their  knowledge  of  the  law,  but  on  account  of  their  sup- 
posed good  sense.  It  may  be,  and  often  is,  that  they  are  deplorably 
ignorant  of  the  decisions  of  the  courts,  the  accepted  construction  of 
statutes,  and  the  well-settled  rules  of  evidence  and  practice.  They 
may  be  "grossly  ignorant"  as  to  these  matters.  Shall  they,  intend* 
ing  to  do  right,  and  exercising  the  best  judgment  they  have,  be  pun- 
ished criminally  for  their  gross  ignorance?  Take  this  very  case. 
The  bond  required  was  unnecessarily  large,  but  the  statute  does  not 
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fix  the  amount.  It  says  it  shall  be  ''in  a  sum  not  less  than  fifty  doI> 
lars,  nor  less  than  double  the  amount  of  the  judgment  and  costs." 
If  the  justice,  on  the  suggestion  of  plaintiff's  counsel,  makes  it  large 
enough  to  cover  the  possible  costs  in  the  district  court,  or  even  larger 
than  was  necessary  for  that,  and  acts  in  good  faith,  shall  he  be  pan- 
isbed  criminally  for  his  error?  Or  if,  in  the  same  good  faith,  he  re- 
jects a  surety  in  fact  good,  but  whom  he  believes  from  the  inforoia- 
tion  he  has  received  to  be  insufficient,  must  he  be  fined,  or  sent  to 
the  county  jail,  for  his  error?  We  cannot  think  this  is  the  law.  The 
grossness  of  the  error  may  be  a  circumstance  tending  to  show  an  in- 
tent to  do  wrong, — may  perhaps  in  some  oases  be  sufficient  to  sastain 
a  finding  of  such  intent;  but  that  is  as  far  as  the  law  will  go.  It  is 
a  question  of  fact  for  the  jury  to  determine  whether  the  erroneous 
ruling  indicates  ignorance  of  the  law,  or  an  intent  to  do  wrong.  If 
the  latter,  it  may  be  criminal.  If  the  former,  not.  Gross  ignorance 
is  not,  in  a  case  like  this,  the  equivalent  of  a  criminal  intent.  It  is, 
by  the  statute,  only  '"willful  and  malicious"  conduct  that  renders  a 
party  guilty;  and  no  matter  how  ignorant  he  may  have  been, or  how 
grossly  he  may  have  erred,  he  has  not  violated  the  statute,  unless  bis 
acts  were  willfully  and  maliciously  wrong.  See  State  v.  Mc- 
*400  Donald,  4  Har.  (Del.)  655;  State  v.  Porter,  Id.  666;  Com.  ♦v. 
Shed,  1  Mass.  227;  1  Bisb.  Crim.  Law,  (8d  Ed.)  §§  299,  320; 
Whart.  Amer.  Crim.  Law,  833,  836 ;  Clark  v.  Spicer.  6  Kan.  *440. 

The  judgment  will  be  reversed,  and  the  case  remanded,  with  in- 
structions to  grant  a  new  trial. 

(All  the  justices  concurring.) 


Btatb  of  Kansas  v.  Habvey  Brown. 
July  Term,  1875. 

1.  Jurors:  Challenges  for  Cause:  Opinion  of  Juror.  In  a  crimfnal  pros- 
ecution for  murder,  while  the  jury  were  being  impaneled,  one  of  the  ju- 
rors, upon  an  examination  as  to  his  competency  to  serve  as  a  juror,  stated 
''that  he  had  formed  the  opinion  that  the  decetised  was  killed,  and  that 
the  defendant  killed  him,"  and  nothing  furttier  was  shown  with  refer- 
ence to  the  competency  of  said  juror;  and  the  defendant  then  challenged 
said  juror  for  cause,  and  the  court  overruled  the  diallenge.  Hdd,  tiiat 
the  court  erred.* 

1  Certain  parties  called  as  Jurors  testified  on  their  voir  dir^  that  they  had  heard 
or  read  of  Uie  matters  charged  in  the  information,  and  had  formed  opiniopi 
thereon;  but,  it  appearing  from  the  whole  of  their  examinations  that  suca  oi)iii- 
ions  were  not  settled  or  fixed,  and  that  they  could  give  full  and  fair  consideration 
to  all  the  testimony,  and  be  guided  solely  by  it  in  their  conclusions,  it  is  held  that 
the  challenges  were  properly  overruled.  State  v.  Spaulding,  24  Kan.  5.  See,  also, 
Btate  V.  Medlicott,  9  Kan.  l76,  and  note. 
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^.  .  And,  the  defendant  having  exhausted  all  his  peremptoiy  chal- 
lenges in  said  case,  the  error  will  be  considered  material,  although  said 
juror  was  afterwards  discharged  by  the  court  on  one  of  the  defendant'si 
peremptory  challenges. 

Appeal  from  Atchison  district  court. 
The  case  is  stated  in  the  opinion. 
jF.  D.  MillSy  for  appellant. 
S.  H.  Glenn,  Go.  Atty.,  for  the  State. 

Valentine,  J.     The  defendant,  Harvey  Brown,  was  charged 
*401     with  killing  and  murdering  one  William  H.  Phillips.     *The 

charge  was  murder  in  the  first  degree.  The  defendant  was 
tried,  and  found  guilty  of  murder  in  the  second  degree.  After  he  was 
Aentenced,  he  brought  the  case  to  this  couft  on  appeal.  Several  errors 
are  assigned,  but  it  will  not  be  necessary  to  consider  many  of  them. 
Among  other  assignments  of  error,  the  defendant  claimd  that  the 
«ourt  below  erred  in  impaneling  the  jury.  The  record  shows  that, 
''npon  the  examination  of  said  jurors  touching  their  competency  to 
serve  as  jurors  in  said  cause,  L.  S.  Howe,  one  of  said  jurors,  answered 
in  response  to  the  question  whether  he  had  formed  or  expressed  an 
opinion  upon  any  material  fact  in  the  case,  that  he  had  formed  the 
opinion  that  Phillips,  the  deceased,  was  killed,  and  that  Brown  (the 
defendant)  killed  him."  And,  again,  ''the  question  was  asked  said 
juror  in  the  following  manner  and  form :  '  Have  you  formed  or  ex- 
pressed an  opinion  that  Phillips,  the  deceased,  was  killed,  and  that 
Brown,  the  prisoner,  killed  him?'  and  the  said  juror  answered  that 
he  had  so  formed  an  opinion."  Said  juror  was  then  challenged  for 
•cause,  but  the  court  overruled  the  challenge.  Afterwards,  however, 
the  defendant  challenged  said  juror  peremptorily,  and  he  was  dis- 
charged on  the  peremptory  challenge.  The  defendant  exhausted  all 
his  peremptory  challenges.  The  foregoing  is  all  that  the  record 
shows  concerning  said  juror. 

Section  10  of  the  bill  of  rights  of  the  constitution  provides  that  a 
defendant  in  a  criminal  action  shall  have  the  right  to  be  tried  "by  an 
impartial  jury ;"  and  section  205  of  the  Criminal  Code  (Gen.  St.  853) 
•  provides  that  "it  shall  be  a  good  cause  of  challenge  to  a  juror  that  he 
has  formed  or  expressed  an  opinion  on  the  issue,  or  any  material  fact 
to  be  tried."  We  think  the  court  below  erred.  The  question  whether 
the  defendant  killed  Phillips  was  a  "material  fact  to  be  tried."  It 
was,  indeed,  one  of  the  principal  facts  in  this  case. 

The  question  of  the  competency  of  jurors,  as  involved  in  this  case, 
differs  widely  from  the  question  concerning  the  same  subject  decided 
in  the  case  of  State  v.  Medlicott,  9  Ean.  *257.     There  is  nothing  in 

this  case  that  tends  to  show  that  the  opinion  of  the  juror 
*402    amounted  only  to  an  impression,  ^slight  or  otherwise.     There 

is  nothing  that  tends  to  show  that  the  opinion  was  founded 
merely  upon  newspaper  articles  or  rumor.     And  there  is  nothing 

V.  16k— 20 
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whiqh  tend9  to  show  that  the  opinion  was  hypothetical,  conditional, 
indefinite,  or  uncertain.  It  wonld  seem  from  the  record  that  the  opin- 
ion was  in  fact  an  opinion^  and  that  it  was  definite  and  absolute.  We 
have  no  disposition  to  disturb  in  the  least  the  rule  enunciated  by  the 
court  in  the  Medlicott  Case.  But  this  case  differs  so  materially  from 
that  case  that,  while  this  court  held  that  there  was  no  error  in  im- 
paneling the  jury  in  that  case,  we  must  hold  that  there  was  error  in 
impaneling  the  jury  in  this  case;  and,  as  the  defendant  exhausted  all 
his  peremptory  challenges,  we  must  hold  that  the  error  was  material, 
althougfh  said  juror  was  finally  discharged  by  the  court  on  one  of  the 
defendant's  peremptory  challenges. 

The  judgment  of  the  court  below  is  reversed,  and  cause  remanded 
for  a  new  trial. 

(All  the  justices  concurring.)  » 


State  op  Kansas  v.  Frank  Whitbt.* 

July  Term,  1875. 

Burglary:  Elements  of  Crime.  To  constitute  the  crime  of  bnrglaiy 
there  must  be  an  entry,  as  well  as  a  breaking,  of  the  building;  and  an 
information  is  fatally  defective  which  fails  to  charge  an  entiy,  and  a 
judgment  thereon  must  be  arrested. 

Appeal  from  Crawford  district  court. 

At  the  January  term,  1875,  of  the  district  court,  Whitby  was  ar- 
ruigned  for  plea  upon  an  information  filed  against  him,  by  which  in- 
formation it  was  intended  to  charge  defendant  with  the  crime  of  barg- 
lary  in  the  first  degree.  Defendant  pleaded  *' guilty"  to  the 
*403  facts  charged,  and  then  moved  in  "^arrest  of  judgment,  for  that 
said  "information  did  not  state  facts  sufficient  to  constitnte  a 
public  offense.*'  This  plea  was  overruled,  and  defendant  was  sen- 
tenced  to  imprisonment. 

1  Burglary  in  the  ni^ht-time,  as  defined  by  section  63  of  the  crimes  act,  does 
not  include  burglary  m  the  day-time,  as  defined  by  section  69  of  the  same  act, 
State  V.  Bebee,  17  Kan.  402;  burglary  under  section  68  of  the  crimes  act  maybe 
committed  in  a  ''saloon  building, "  State  v.  Comstock,  20  Kan.  650;  Insufficient  in- 
formation, State  V.  Fockler,  22  Kan.  542;  describing  manner  of  breaking  and  entiy, 
State  v.  McAnult^,  26  Kan.  538;  question  for  Jury,  see  State  v.  Jansen,  22  Kan. 
498;  the  lifting  of  a  latch  of  a  closed  door,  and  the  pushing  open  of  the  door,  with 
the  intent  expressed  in  the  statute,  is  a  sufiScient  breaking  to  constitute  burglary. 
State  v.  Qroning.  33  Kan.  18;  S.  C.  5  Pac.  Kep.  446;  evidence  of  finding  of  gooas, 
Cummins  v.  People,  8  K.  W.  Kep.  805;  possession  of  goods  taken  is  not  prma 
facie  evidence  that  the  possessor  committed  the  burglary  when  they  were  taken, 
Stewart  v.  People,  8  N.  W.  Rep.  863;  what  information  must  state.  Hall  v.  People, 
5  N.  W.  Rep.  419;  allegation  of  being  armed  held  surplusage,  Harris  ▼.  People,  ^ 
N.  W.  Rep.  677;  defective  indictment.  People  v.  Stewart,  7  JN.  W.  Rep.  71;  impris- 
onment held  not  excessive,  State  v.  Foster,  7  N.  W.  Rep.  648;  State  ▼.  Lacy,  Id. 
646;  inference  from  possession  of  goods,  Neubrandt  y.  State,  9  N.  W.  Rep.  8S4r 
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J.  T.  Bridgens  and  M.  A.  Wood,  for  appellant. 

The  record  shows  that  Whitby,  in  the  absence  of  his  counsel,  pleaded 
guilty  to  a  certain  information  filed  against  him,  and  was  sentenced 
to  imprisonment  for  the  term  of  twelve  years  at  bard  labor  in  the  pen- 
itentiary, and  that  such  sentence  was  pronounced  on  overruling  a  mo- 
tion in  arrest  of  judgment.  Does  this  information  charge  a  public 
offense  against  this  appellant?  We  think  it  does  not.  The  infor- 
i^ation  contains  no  allegation  that  appellant  ever  broke,  or  attempted 
to  break,  into  the  dwelling-house  of  the  person  therein  named;  nor 
that  he  entered  into  such  house.  It  does  not  charge  an  assault  upon 
the  person  of  D.  A.,  named  in  the  information.  It  only  charges  an 
assault  upon  the  dwelling-house  of  the  person  therein  named.  Prop" 
erly  construed,  it  does  not  charge  the  appellant  with  burglary,  nor 
with  rape,  nor  with  the  intent  to  commit  either  crime,  nor  with  the 
violation  of  any  statute  of  this  state. 

A.  A.  Fletcher,  Co.  A.tty.,  and  A.  M.  F.  Randolph,  A.tty.  Gen., 
for  the  State. 

Brewer,  J. '  Appellant  was  sentenced  to  the  penitentiary  for  the 
term  of  twelve  years  as  upon  conviction  upon  an  information  for 
barglary  in  the  first  degree.  A  motion  in  arrest  of  judgment  was 
overruled,  and  this  is  the  error  complained  of.  The  attorney  gen- 
eral, after  an  examination  of  the  information,  very  properly  concedes 
the  error.  The  information  is  for  burglary,  but  fails  to  charge  any  en- 
try. It  charges  that  defendant,  "feloniously  and  burglariously,  forcibly 
burst  and  did  break,  with  intent,"  etc.  It  is  well  settled  that  to 
*4:04  constitute  burglary  there  must  be  both  a  breaking  and  *an  en- 
try. Our  statute  makes  no  change  in  the  law  in  that  respect. 
The  motion  in  arrest  ought  therefore  to  have  been  sustained,  and 
the  judgment  of  the  district  court  will  be  reversed,  and  the  case  re- 
manded, with  instructions  to  sustain  the  motion  in  arrest.  The  de- 
fendant will  be  returned  from  the  penitentiary,  and  delivered  over  to 
the  jailer  of  Crawford  county  to  abide  the  further  order  of  the  dis- 
trict court.     Under  sections  279  and  280  of  the  Criminal  Code  a  new 

evidence  beld  not  to  support  information  that  prisoner  broke  and  entered  a 
store,  not  adjoining  to  or  occupied  with  a  dweUing-house,  with  felonious  intent, 
Moore  v.  People,  11  K.  W.  Rep.  415;  indictment  held  sufficient.  State  v,  Kubv,  15 
N.  W.  Rep.  848;  possession  of  goods  recently  burglarized,  unexplained,  will  not 
of  itself  Justify  a  conviction,  State  v.  Tilton,  18  N.  W.  Rep.  716;  such  evidence  is 
admissible.  State  v.  Franks,  19  N.  W.  Rep.  882;  People  v.  CarroU,  20  N.  W.  Rep. 
86;  Same  v.  Same,  Id.  575;  de^ees  of  offense— description—value  of  goods,  State 
V.  Kane,  28  N.  W.  Rep.  488;  evidence  of  indentity — evidence  that  defendant  kne^ 
that  there  was  money  in  the  house  admissible.  State  v.  Kepper  28  N.  W.  Rep.  804; 
evidence  of  ownership  of  building — variance,  People  v.  McQilver,  7  Pac.  Rep.  49; 
evidence  of  attempt  at  another  burglary.  Id. ;  under  the  Montana  statute,  in  order 
to  constitute  burglary  in  the  day-time,  there  must  be  a  breaking  and  entering  with 
intent  to  commit  a  felony,  and  the  facts  which  make  up  the  constituent  elements 
of  the  felony,  and  which  show  the  Intent  to  commit  the  same,  must  be  alleged  in 
the  indictment.  Territory  v.  Duncan,  6  Pac.  Rep.  858;  at  common  law  and  under 
Nevada  statutes,  State  v.  Dan,  4  Pac.  Rep.  336;  allegation  of  value.  People  v.  Sta- 
pleton,  8  Pac.  Rep.  6;  description  of  building.  People  v.  Young,  8  Pac.  Rep.  813. 
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infonnatioD  can  be  filed,  and  the  defendant  put  upon  trial  there- 
under. 

(All  the  justices  concurring.) 


Statb  of  Kansas  v.  Pbrrt  Nulf. 
July  Term,  1875. 

1.  Information:  ^'Prosecuting  Attorney."  An  infonnation  ins  crimi- 
nal action,  signed  and  filed  by  the  proper  prosecuting  officer,  who  de- 
scribes himself  in  such  information  aB  ''prosecuting  attorney,"  and  not 
as  ''county  attorney,"  will  be  held  sufficient  if  it  is  in  all  other  respects 
sufficient 

2. :  Verification  by  County  Attorney.  The  verification  of  an  in- 
formation by  a  prosecuting  attorney,  upon  information  and  beliet  is  saf- 
ficient.i 

Appeal  from  Ottawa  district  court. 

At  the  May  term,  1875,  of  the  district  court,  Nulf  was  found  guilty 
of  the  offense  of  grand  larceny,  and  was  sentenced  to  the  penitentiary 
for  three  years. 

J,  O.  Mohler  and  Bishop  PerkinSy  for  appellant. 

R.  F.  Thompson,  Co.  Atty.,  for  the  State. 

The  information  was  prepared  and  signed  by  the  proper  officer. 
^405  Gen.  St.  284,  §  136.  This  section  makes  the  county  ^attorney 
the  prosecuting  officer  for  all  criminal  actions  in  which  the 
state  is  a  party.  In  the  Criminal  Code  the  prosecuting  officer  is  everj- 
where  designated  as  the  "prosecuting  attorney."  Now,  as  the  county 
attorney  is  the  only  prosecuting  officer  in  criminal  cases,  the  terms 
•'county  attorney"  and  "prosecuting  attorney"  are  synonymous  titles 
when  used  after  the  prosecuting  officer's  name  in  those  cases.  Section 
67  of  the  Criminal  Code  designates  the  "prosecuting  attorney"  as  the 
officer  by  whom  informations  may  be  filed,  and  directs  that  he  should 
subscribe  his  name  thereto.  This  last  requirement  is  probably  for 
the  purpose  of  showing  the  court  that  the  information  was  filed  by  the 
proper  officer,  and  there  is  nothing  in  this  section,  or  in  our  statutes, 
that  requires  that  the  title  of  the  prosecuting  officer  should  be  an- 
nexed to  his  name.  The  county  attorney  is  an  officer  of  the  district 
court,  of  which  facts  the  court  is  bound  to  take  judicial  notice.    Nor* 

^  A  complaint  or  information  filed  in  the  district  court  charging  a  defendant 
with  a  mlBdemeanor,  and  verified  on  nothing  but  hearsi^  and  belief,  is  not  snf- 
ficient  to  authorize  the  issuance  of  a  warrant  for  the  arrest  of  the  party  therein 
charged,  when  no  previous  preliminary  examination,  and  no  waiver  of  the  right 
of  such  examination,  have  been  had.  State  v.  Gleaton,  fKH  Kan.  245;  S.  0. 4Psc. 
Rep.  868. 
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veil  T.  MeHenry,  1  Mich.  S37;  Anderson  v.  Bdl,  9  Cal.  315;  State 
V.  Poeflewaity  14  Iowa,  446;  Masterson  v.  Le  Clair,  4  Minn.  163,  (Gil. 
108;)  Thompson  y.  Haskell,  21  DL  215.  It  follows,  then,  that  if  an* 
information  is  preferred  in  and  signed  by  the  name  of  the  county  at- 
torney, it  is  all  that  is  required;  and,  if  that  name  should  be  followed 
by  the  title  "Prosecuting  Attorney"  or  "County  Attorney,"  this,  while 
it  is  unnecessary,  would  only  be  additional  evidence  that' the  defend- 
ant was  being  prosecuted  by  the  proper  officer. 

That  the  information  is  properly  verified,  see  section  3,  p.  279, 
La\v8  1871,  which  provides  that  the  county  attorney  can  verify  an 
information  upon  "information  and  belief."  This  information  is 
verified  by  the  county  attorney  upon  "knowledge  and  belief."  Web- 
ster defines  "information"  as  "news  or  advice  communicated  by 
word  or  writing;  intelligence;  notion;  knowledge  derived  from  read- 
ing or  instruction."  And  of  "knowledge"  the  same  authority  says: 
"That  which  is  known ;  that  which  is  gained  and  preserved  by  know- 
ing; actual  acquaintance  gained  by  learning."     Knowledge,  then,  is 

derived  from  information ;  and,  if  a  party  is  in  possession  of 
*406     the  former,  he  must  also  have  the  ^latter;  and,  when  verified 

upon  knowledge,  the  verification  rests  upon  information,  ful- 
filling the  letter  and  spirit  of  the  law. 

Yalbntiks,  J.  This  was  a  criminal  prosecution  for  grand  larceny. 
It  is  insisted  on  the  part  of  the  defendant  (who  is  appellant)  that  the 
court  below  erred  in  refusing  to  quash  the  information  filed  in  this 
case,  and  also  in  refusing  to  arrest  the  judgment.  The  grounds 
upon  which  this  claim  is  based  are  as  follows :  (1)  The  information 
is  not  signed  by  the  proper  officer;  (2)  the  information  is  not  prop- 
erly verified. 

The  information  was  signed  by  "B.  F.  Thompson,  Prosecuting  At- 
torney," and  he  is  described  in  the  body  of  the  information  as  the 
prosecuting  attorney  of  Ottawa  county,  state  of  Kansas.  Under  the 
laws  of  Kansas  all  criminal  informations  must  be  signed  and  filed 
"by  the  prosecuting  attorney  of  the  proper  county,  as  informant," 
(Gen.  3t.  881,  832,  §§  67,  68,71;}  and  also,  under  the  laws  of  Kan- 
sas, the  "prosecuting  attorney"  is  always  the  "county  attorney,"  (Gen. 
St.  283,  284,  §§  135-137;)  that  is,  every  criminal  action  prosecuted 
in  the  name  of  the  state  must  be  prosecuted  by  the  county  attorney, 
who  is  the  public  prosecutor.  Therefore,  for  the  purpose  of  prosecut- 
ing criminal  actions,  the  prosecuting  attorney  and  the  county  attor- 
ney is  one  and  the  same  person.  Besides,  the  first  statute  above 
cited,  which  recognizes  the  public  prosecutor  as  "prosecuting  attor- 
ney," was  passed  nearly  six  years  after  the  other,  which  gives  to  him 
the  title  of  "county  attorney."  Therefore,  in  our  opinion,  a  criminal 
information  signed  by  the  public  prosecutor  as  "prosecuting  attor- 
ney** is  equally  as  valid  as  though  it  should  be  signed  by  him  as 
"county  attorney."     He  is  both.     But  would  the  information  be  void 
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if  he  flhoald  merely  sign  his  name  to  the  information,  and  give  no 
description  of  his  official  character?  The  statute  does  not  in  terma 
*  require  that  he  should  give  any  description  of  his  o£Beiai 

*407  *character.  The  description  does  not  seem  to  be  very  mate- 
rial; for,  even  where  he  described  himself  as  county  attorney 
for  the  Throng  county,  the  information  was  nevertheless  held  sufficient, 
(State  V.  Tannahill,  4r  Kan.  *117,  *118;)  and  the  district  court  most 
always  take  judicial  notice  of  the  official  character  and  identity  of 
the  public  prosecutor.  See  authorities  cited  in  appellant's  brief,  and 
5  U.  8.  Dig.  (1st  Ser.)  490,  pars.  151-163.  There  is  no  pretense  in 
this  case  that  the  information  was  not  signed  by  the  proper  public 
prosecutor.  But,  even  if  there  were,  it  would  not  be  tenable,  for  the 
district  court  recognized  him  as  such.  He  prosecuted  the  defendant 
until  the  defendant  'was  finally  convicted  and  sentenced,  and  he  is 
described  in  other  portions  of  the  record  as  "R.  P.  Thompson,  connty 
attorney  of  Ottawa  county;"  and  there  is  nothing  in  the  record  that 
tends  to  show  that  he  was  not  the  county  attorney.  We  therefore 
think  that  the  information  in  this  respect  was  sufficient. 

"The  verification  of  an  information  by  a  prosecuting  attorney,  upon 
information  and  belief,  is  sufficient."  State  v.  Montgomery,  8  Ran, 
•351;  Laws  1871,  p.  279,  §  3. 

The  judgment  of  the  court  below  is  affirmed* 

(All  the  justices  concurring.) 
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July  Term,  1875. 

i..  Venne :  Change  of,  in  Criminal  Cases.  A  motion  for  a  change  of  venue 
was  supported  by  the  affidavits  of  the  accused  and  two  otliers,  showing 
facts  that  made  out  a  prima  fade  cause  for  a  change  of  venue;  but  the 
state  filed  over  ninety  affidavits  controverting  the  conclusions  of  those  of 
Jbhe  accused.    The  trial  court  did  not  err  in  refusing  a  change  of  yenue.' 

2.  Evidence :  Dying  Beclsurations,  when  Admissible.  So-called  djing 
declarations  are  only  admissible  where  the  death  of  the  person  who  made 
the  declaration  is  the  subject  of  the  charge  and  the  investigation.' 

*4:08     *Appeal  from  Saline  district  court. 

Information  for  murder.     Trial,  and  verdict  of  guilty,  at  tbe 
November  term,  1874.     A  motion  for  a  new  trial  was  made,  and  con- 

1  This  case  in  court,  19  Kan.  47. 

< before  a  court  is  justified  in  sustaining  an  application  for  a  chan^  of  venue 
on  account  of  the  prejudice  of  the  inhabitants  of  the  county,  it  must  affirmatively 
appear  from  the  snowing  that  there  is  such  a  feeling  and  prejudice  pervading  the 
community  as  will  be  reasonably  certain  to  prevent  a  fair  and  impartial  trial 
State  V.  Furbeck,  29  Kan.  582. 

'See  note  to  Railing;  v.  Com.,  1  Atl.  Rep.  81^;  State  v.  Medlicott,  9  Kan.  176. 
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tinaed  until  the  March  term,  1875,  when  a  new  trial  was  refused, 
and  defendant  was  sentenced  to  imprisonment  in  the  penitentiary 
for  twenty  years. 

StiUings  dt  Fenlon^  J.  Q.  Mohlery  and  J.  O.  Spivey^  for  appellant. 

As  appears  by  the  record,  the  information  charged  that  appellant 
didy  on  the  third  of  November,  1874,  murder  one  Thomas  Anderson. 
It  appears  by  the  record  that  on  the  same  day  another  information 
was  filed  against  said  appellant,  in  the  same  court,  charging  appel* 
lant  with  the  murder  of  one  William  N.  Anderson.  It  further  ap- 
pears'from  the  testimony  preserved  in  the  record  that  on  the  day 
mentioned  in  the  informations  the  persons  mentioned  in  the  two  in- 
formations were  shot  by  appellant ;  that  Thomas  Anderson  died  al- 
most instantly,  and  without  uttering  a  word;  that  William  N.  An- 
derson lived  for  fifteen  hours  after  the  shooting,  and  prior  to  his 
death  made  certain  statements  which  are  called  "dying  declarations." 
Ten  days  after  the  alleged  homicide,  and  two  days  after  the  filing  of 
the  informations,  the  appellant  was  brought  into  court  to  answer  to 
the  said  informations,  and  thereupon  moved  for  a  change  of  venue, 
which  was  refused.  An  exception  to  such  ruling  was  taken  by  the 
appellant.  The  case,  being  then  ordered  to  proceed,  resulted  in  a 
verdict  against  the  appellant  of  "murder  in  the  second  degree."  A 
motion  was  duly  filed  for  a  new  trial,  the  hearing  of  which,  and  all 
further  proceedings,  were  postponed  and  continued  till  the 
*409  then  next  term  of  said  court.  At  the  *next  term  of  court, 
and  on  the  thirty-first  of  March,  1875,  the  motion  was  over- 
ruled, and  judgment  rendered  on  the  verdict.  It  further  appears  by 
the  record  that,  at  the  same  time  Thomas  Anderson  was  killed,  William 
N.  Anderson  was  also  killed  under  precisely  the  same  circumstances; 
also  that  at  the  November  term  of  court,  immediately  after  the  homi- 
cide, the  appellant  was,  against  his  protest,  tried  in  Saline  county, 
and  convicted  of  murder  in  the  second  degree  for  the  killing  of 
Thomas  Anderson,  and  was  subsequently  tried,  in  March,  1875,  for 
the  murder  of  William  N.  Anderson,  and  was  acquitted. 

The  evidence  shows  that,  when  the  appellant  was  tried  for  the  kill- 
ing of  Thomas  Anderson,  the  public  mind  in  Saline  county  was  prej- 
udicedj  embittered^  and  poisoned  against  the  appellant  to  such  an 
extent  that  a  fair  trial  could  not  have  been  had;  and  the  newspapers, 
whose  articles  are  copied  in  the  record,  do  not  state  one  single  fact 
in  the  case^  as  shown  conclusively  by  the  sworn  evidence.  We  sub- 
mit as  part  of  the  history  of  this  case,  and  a  fact  to  be  seriously  con- 
sidered by  thoughtful  men  everywhere,  that  it  is  about  time  that  the 
press,  beneficial  as  it  is,  should  in  some  way  be  made  to  comprehend 
that  the  life,  liberty,  and  character  of  a  citizen  are  not  thoughtlessly 
or  ignorantly  to  be  jeopardized  by  it.  It  is  in  this  case,  as  shown 
by  the  sworn  evidence  introduced  under  all  the  guards  and  protec- 
tions of  the  law,  absolutely  appalling  to  read  the  statements  made  by 
the  papers  regarding  this  transaction;  and  considering  their  tremen- 
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dous  inflnence  on  a  moral  commanity,  which  looks  to  the  home  press 
for  facts  of  local  importance,  it  is  not,  perhaps,  to  be  wondered  at 
that  in  November,  and  but  a  fewdays  after  the  affair,  a  jury,  infected 
by  the  general  horror  produced  by  these  newspaper  articles,  shoald 
convict  on  facts  and  circumstances  which  four  months  afterwards, 
when  the  fever  had  passed  away,  convinced  the  calmer  minds  of  the 
same  community  that  the  prisoner  on  trial  was  innocent  of  crime. 
The  strange  peculiarity  of  this  case  is  this :  that  the  killing  of  Tbomas 

Anderson,  when  tried  therefor  in  November,  was  murder,  but 
^410     the  killing  of  William  *N.  Anderson,  under  precisely  the  same 

circumstances,  done  at  the  same  time,  by  the  same  person, 
with  the  same  weapon,  when  tried  therefor  during  the  succeeding 
March,  was  no  crime  at  all. 

The  district  court  erred  in  not  granting  the  motion  for  a  change  of 
venue.  This  court  will  notice  that  the  motion  for  a  new  trial  was 
not  argued  till  after  the  trial  for  the  murder  of  William  N.  Anderson, 
in  March,  1875.  The  evidence  introduced  on  the  hearing  of  the  mo- 
tion for  a  change  of  venue  at  least  tended  to  show  a  state  of  feeling 
existing  in  the  community,  during  the  prevalence  of  which,  and  for 
that  cause,  it  might  reasonably  be  supposed  it  would  be  dangerous  to 
the  prisoner  to  be  tried.  The  newspaper  articles,  conclusively  proved 
false  and  groundless;  the  proof  of  the  acts  of  the  lawless  mob  vbo 
attempted  the  life  of  the  prisoner,  and  attacked  the  jail  of  the  county 
in  the  presence  of  the  judge  of  the  court,  and  during  term-time, — are 
certainly  some  evidence  tending  to  show  the  existence  of  that  state  of 
feeling  in  which  and  by  which  the  law,  in  its  justice  and  humanity, 
declares  no  citizen  shall  be  tried.  As  to  these  facts,  there  is  no 
counter-evidence.  A  number  of  persons,  residents  of  the  county,  and 
doubtless  reputable  citizens,  file  their  affidavits  to  the  effect  that  in 
their  opinion  a  fair  trial  could  be  had ;  and  this  is  all  the  answer. 
It  is  only  for  convenience  sake  that  the  law  provides  that  a  person 
charged  with  crime  shall  be  tried  in  the  county  in  which  it  is  alleged 
the  crime  was  committed.  The  great  purpose  and  design  of  the  law 
is  that  a  fair,  impartial  trial  shall  be  had ;  and  where  that  cannot  be 
had,  or- there  is  rational  ground  to  believe  it  cannot  be  had,  the  law 
intends,  proposes,  designs  that  the  venue  shall  be  changed.  Of  course, 
a  discretion  is  vested  in  the  trial  judge,  but  this  must  be  a  judicial 
discretion;  and,  when  abused,  as  we  respectfully  submit  it  was  in 
this  case,  the  right  of  the  party  injured  is  to  submit  the  case  to  this 
tribunal.  There  is  no  arbitrary  power  granted  to  the  trial  judge,  no 
discretion  involving  the  life  or  liberty  of  the  citizen,  that  is  not  sub- 

ject  to  revision  by  this  court.  It  is  not  unknown  to  the  stn- 
*411     dent  of  the  judicial  history  of  our  'own  country,  as  well  as 

that  from  which  we  derive  the  principles  and  practices  of  our 
jurisprudence,  that  judges,  even,  have  trembled  before  or  at  the  sound 
of  the  popular  howl.  And  the  right  and  the  power  and  the  duty  of 
this,  the  highest  judicial  authority  of  the  state,  and  the  last  resouice 
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of  the  citizen,  to  control  the  action  of  the  trial  judge,  cannot  be 
doubted ;  and  we  submit  that  when  this  court  takes  into  considera- 
tion the  evidence  submitted  on  the  hearing  of  the  motion,  and  the 
other  fact  exhibited  by  the  record  of  the  acquittal  of  the  prisoner  on 
another  trial  at  a  subsequent  tinier  on  the  same  facts,  it  must  (as  it 
seems  to  us)  be  apparent  that  the  first  conviction  was  obtained,  not 
on  the  evidence,  but  by  reason  of  the  existing  prejudice  in  the  com- 
manity.  If  facts  such  as  are  shown  by  the  record  here, — the  false 
newspaper  articles,  the  mob,  and  the  violence  attempted  and  perpe- 
trated on  the  public  officials  and  the  public  buildings,  the  verdict  of 
an  able  jury  on  the  same  facts  at  a  subsequent  period, — if  all  these 
do  not  make  out  a  case  for  a  change  of  venue  as  contemplated  by  the 
statute,  what  in  the  name  of  reason  would  make  oat  a  case  as  so  con- 
templated ? 

The  court  erred  in  admitting  the  so-called  "dying  declaration"  of 
William  N.  Anderson.  There  was  no  sufficient  preliminary  proof 
made  that  the  person  making  the  declaration  was  in  extremis.  State 
V.  Gillick,  7  Iowa,  287;  State  v.  Nash.  Id.  347.  We  submit  that 
there  is  no  evidence  in  this  case  to  show  that,  at  the  time  William 
N.  Anderson  made  the  statement,  he  was  then  under  a  sense  of  im- 
pending dissolution.  The  fact  that  he  said  he  did  not  expect  to  live, 
or  words  to  that  import,  and  bid  good-bye  to  the  boys,  is  certainly 
not  sufficient  to  show  that  the  last  hope  of  life  had  fled;  and  that 
condition  of  mind  must  be  shown,  under  the  authorities,  before  any 
dying  declaration  can  be  received  in  evidence.  See  1  Greenl.  Ev.  §§ 
156.  158,  162,  346;  3  Phil.  Ev.  §  236;  State  v.  Medlioott,  9  Kan. 
*257.  It  is  apparent  from  the  testimony  of  Dr.  Steams  that  the  per- 
son making  the  declaration  was  not  in  possession  of  sound  mental 
faculties  at  the  time  such  declaration  was  made.  The  mental 
*412  condition  of  the  declarant  must  be  such  as  would  ^warrant  a 
court  in  permitting  his  testimony  if  sworn  in  court.  It  is 
shown  by  the  evidence  that  William  N.  Anderson,  when  the  decla- 
ration was  being  made,  was  at  least  half  unconscious,  and  under 
the  influence  of  morphine.  No  such  witness  could  have  been  Al- 
lowed in  open  court  to  testify.  The  declaration  made  was  verbal,  and 
that  introduced  in  evidence  was  the  written  memorandum  of  the  per- 
son who  heard  it  made.  The  record  shows  that  the  whole  declaration 
made  by  the  person  was  not  reduced  to  writing,  but  only  that  part 
which  the  witness  Cunningham  thought  was  necessary  to  write  out. 
The  person  making  the  declaration  never  saw  or  read  or  heard  read 
or  signed  the  paper  received  in  evidence,  or  knew  its  contents.  A 
written  paper  made  by  Cunningham — a  mere  memorandum  of  his, 
fwt  of  what  the  declarant  said,  but  of  that  part  of  what  he  said  which 
Cunningham  thought  material,  not  dictated  by  the  declarant,  not  seen 
or  read  by  the  declarant,  not  read  to  him,  signed  by  him,  or  assented 
to  by  him,  of  the  contents  of  which  memorandum  the  declarant  had  no 
knowledge — is  ofiFered  and  received  in  evidence  as  declarant's  *' dying 
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declaration."  We  imagine  the  bare  statement  of  this  is  suffieient, 
and  we  challenge  the  judicial  records  of  the  world  to  produce  any 
precedent  for  such  ruling. 

The  dying  declaration  of  WUliam  N,  Anderson,  made  fifteen  hours 
after  the  death  of  Thomas  Anderson,  even  if  not  subject  to  any  of 
the  objections  heretofore  made,  is  not  competent  evidence  against  the 
defendant  upon  his  trial  on  an  information  for  the  murder  of  Thomn$ 
Anderson.     The  exception  in  favor  of  dying  statements,  in  cases  of 
homicide,  is  confined  solely  to  the  statements  of  the  person  whose 
death  is  the  subject'inatter  of  investigation.     This  is  the  settled  role 
in  this  country  and  in  England.     But  it  is  probable  cases  can  be 
found  which  in  the  slightest  degree  depart  from  this  rule;  and  these, 
when  examined,  do  not  really  depart  from  the  rule.    It  will  not  be 
claimed  here,  we  presume,  that  this  statement  was  part  of  the  ret 
gestae.     And  it  leaves  the  bald,  naked  proposition,  for  the  first 
*413     time  affirmed  by  any  court  since  murder  trials  *have  been 
conducted  according  to  known  rules  of  evidence,  that  the 
statement  of  a  person  whose  death  is  not  the  subject  of  inquiry,  not 
under  oath,  not  in  the  presence  of  the  accused,  not  subject  to  cross- 
examination,  not  subject  to  the  pains  and  penalties  of  perjniy,  or 
subject  to  civil  damages,  may  be  had  in  evidence  against  the  accused. 
If  this  be  the  law,  to  his  enduring  honor  be  it  said,  a  Kansas  judge 
has  first  discovered  it.     If  William  N.  Anderson^s  statement,  so 
taken,  could  be  read  in  evidence,  why  not  the  statement  of  a  hundred 
others  who  might  claim  that  they  were  present  at  the  time  of  the  bomi* 
cide;  and,  if  competent  when  made  fifteen  hours  after  the  act  of  kill- 
ing, why  not  fifteen  days  or  fifteen  years  ?    If  the  only  fact  neces- 
sary to  make  his  statement  competent  was  that  he  was  in  extremxs^xn 
articulo  mortis^  then,  if  made  by  him  twenty  years  after  the  killing, 
it  would  still  be  competent,  if  he  then  made  it  under  like  circnm- 
stances.     If  he  could  do  so,  of  course  it  follows  that  twenty  or  a 
hundred  others  could  at  different  periods,  under  like  sense  of  impend- 
mg  death,  do  the  same.     This  doctrine,  carried  to  its  logical  result. 
would  break  down  all  the  barriers  which  the  wisdom  of  the  judiciary 
and  legislation  of  ages  has  enacted  for  the  protection  of  the  citizen. 
Taking  the  case  all  in  all,  its  history  and  surroundings,  our  duty  to 
our  client  justifies  us  in  the  assertion  that  the  trial,  verdict,  judg- 
ment, and  sentence  combined,  are  a  gross  judicial  outrage,  and  we 
confidently  appeal  to  this  court  for  the  right  which  has  been  denied 
us  elsewhere.     This  court'  has  heretofore  said,  (Home  v.  State,  1 
Kan.  *42:)  "We  have  no  right  to  consider  probabilities  in  reference 
to  a  single  case  when  called  upon  to  apply  the  general  principles  ot 
established  law,  and  to  register  a  precedent  for  the  future  action  of 
courts.    We  perform  a  single  and  unmixed  duty  when  we  deolarSi 
upon  the  call  of  the  accused,  what  are  his  legal  rights.**    And  in 
numerous  cases,  even  against  popular  clamor,  this  court  has  laid 
deep  and  firm  the  just  principle  of  the  law  in  this  state,  that  no  man 
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shall  suffer  unless  in  accordance  with  law.  The  cases  of  Home  v. 
State,  1  £an.  *42;  Smith  y.  State,  Id.  *365;  Graft  v.  State, 
*414  *3  Ean.  *450;  State  v.  Medlicott,  9  Ean.  "^257;  State  v.  Bed- 
dick«  7  Kan.  "^143,  and  other  leading  cases, — are  familiar  to 
the  profession  and  the  people,  and  the  principles  that  underlie  them 
all  are  the  principles  of  the  civilized  administration  of  criminal  jus- 
tice, which  may  not  in  this  age  be  set  aside. 
A.  M.  F.  Randolph,  Atty.  Gen.,  for  the  State. 
As  to  the  error  first  alleged,  we  submit  that  the  record  shows  to  a 
moral  certainty  that,  when  the  appellant  was  tried  for  the  killing  of 
Thomas  Anderson,  the  public  mind  in  Saline  county  was  not  "prej- 
udiced, embittered,  and  poisoned*'  against  him  to  such  an  extent  that 
he  did  not  and  could  not  have  a  fair  and  impartial  thai  in  said  county. 
The  affidavits  of  Bohan,  Fitzpatrick,  and  Going,  in  support  of  the 
motion  for  a  change  of  venue,  are  utterly  overwhelmed  by  the  oppos- 
ing testimony  of  ninety  citizens  of  Saline  county,  representing  each 
and  every  one  of  the  thirteen  townships  thereof,  said  affidavits  being 
to  the  effect  that  in  the  several  townships  of  said  county  there  was 
no  undue  excitement  or  bitterness  of  feeling  over  the  killing  of  Thomas 
and  William  N.  Anderson  by  the  said  Barney  Bohan ;  that  these  three 
persons  were  not  generally  known  in  said  county  outside  of  Brookville, 
in  the  western  part  thereof,  and  in  its  vicinity,  and  in  Salina ;  and 
that  there  was  no  prejudice  against  said  Bohan  so  that  he  could  not 
then  have  a  fair  and  impartial  trial  in  said  county.  These  affidavits 
show  that  the  jury  and  the  inhabitants  of  Saline  county  were  not,  as 
it  is  alleged,  "infected  by  a  general  horror  produced  by  the  newspaper 
articles"  embodied  in  Bohan*s  affidavit.  The  articles  were  generally 
calm  and  temperate  in  their  tone,  and  did  not  seek  to  prejudice  Bohan*s 
case.  The  feeling  against  Bohan  was  mostly  confined  to  the  personal 
friends  of  the  Andersons. 

We  submit  that  the  court  did  not  err  in  admitting  the  so-called 
declarations  of  William  N.  Anderson.  There  was  sufficient  prellmi-* 
nary  proof  that  the  said  Anderson  was  in  extremis  at  the  time  of  his 
making  said  declarations,  and  that  they  were  made  under  a 
*415  sense  of  impending  death;  also,  *that  he  was  conscious  of  his 
condition  at  the  time  of  his  making  such  declarations,  and  that 
all  that  was  relevant  to  the  shooting  was  exactly  taken  down  by  Gud- 
ningham.  As  to  the  objection  that  the  statement  was  not  read  and 
signed  by  the  declarant,  see  the  following  authorities :  1  Greenl.  Ev. 
§  161;  State  v.  Nettlebush,  20  Iowa,  257,  260;  State  v.  Tweedy,  11 
Iowa,  350-359;  Collier  v.  State,  20  Ark.  36,  45;  People  v.  Glenn,  10 
Cal.  82,  86,  37;  Beets  v.  State,  1  Meigs,  106,  107;  Com.  v.  Casey, 
11  Gush.  417;  Com.  v.  Cooper,  5  Allen,  495;  McDaniel  v.  State,  8 
Smedes  &  M.  401;  Oliver  v.  State,  17  Ala.  587 ;  Johnson  v.  State,  Id. 
618 ;  State  v.  Peace,  1  Jones,  261 ;  State  v.  Tilghman,  11  Ired.  518; 
State  V.  Arnold,  13  Ired.  184;  Moore  v.  State,  12  Ala.  764;  People 
V.  Grunzig,  1  Park.  Grim.  B.  299. 
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As  to  the  objection  that  the  dying  declaration  of  William  N.  Ander- 
son is  not  competent  evidence  against  Bohan  upon  his  trial  on  an 
information  for  the  murder  of  Thomas  Anderson,  we  submit  that  it 
was  properly  received.  The  killing  of  Thomas  Anderson  was  insep- 
arably connected  with  the  killing  of  William  N.  Anderson  as  a  part 
of  the  res  gesta.  The  killing  of  both  brothers  was  all  one  transaction. 
The  facts  and  circumstances  attending  their  deaths  linked  them  to- 
gether in  their  last  hours  as  closely  as  if  they  were  the  Siamese  twins. 
State  V.  Terrell,  12  Rich.  321,  329;  Bex  v.  Baker,  2  Moody  &  B.  53; 
1  Greenl.  Ev.  156,  note;  State  v.  Wilson,  28  La.  Ann.  558. 

We  submit,  further,  that  if  the  declaration  in  writing  of  WiUiam 
N.  Anderson  should  be  held  to  have  been  improperly  admitted,  then 
that  this  error  is  wholly  insufficient  to  reverse  the  judgments  herein. 
Said  statement  contains  nothing  whatever  but  cumulative  evidence. 
Each  and  all  the  facts  contained  therein  were  otherwise  fully  estab- 
lished by  competent  evidence  in  the  case,  mainly  by  the  testimony  of 
Bohan  himself. 

Kingman,  G.  J.  The  appellant  was  tried  for  the  murder  of  Thomas 
Anderson,  and  found  guilty  of  murder  in  the  second  degree,  and 
brings  the  case  to  this  court  by  appeal.  In  the  argument  attention 
is  called  to  two  errors  of  the  court  below.  These  alleged  er- 
*416  rors  are — First,  in  not  granting  the  *motion  for  a  change  of 
venue;  and,  second,  in  admitting  the  so-called  dying  declara- 
tion of  William  N.  Anderson  in  evidence. 

Did  the  court  err  in  refusing  to  order  a  change  of  venae?  The 
application  was  supported  by  the  affidavits  of  the  appellant,  the  sher- 
iff, and  the  acting  jailer  of  the  county.  These  affidavits  made  out  a 
prima  facie  case  for  removal;  but  the  state  read  a  great  number  (over 
ninety)  affidavits  from  citizens  of  each  of  the  townships  of  the  county, 
abundantly  showing  that  there  was  no  such  state  of  feeling  generally 
prevailing  throughout  the  county  as  would  prevent  the  accused  from 
having  a  fair  and  impartial  trial  therein,  or  would  even  make  it  dif- 
ficult to  obtain  an  impartial  jury  for  the  trial.  Outside  the  village  of 
Brookville,  where  the  accused  and  the  deceased  had  resided,  and  been 
generally  known,  there  seems  to  have  been  no  more  feeling  than  nsa- 
ally  prevails  in  any  community  where  there  is  a  homicide.  Two  Uves 
were  taken  by  violence.  The  better  feelings  of  men  were  shocked  by 
the  event.  Some  intemperance  of  expression  may  be  expected  in 
such  cases  from  men ;  but  it  is  obvious  that  where  that  feeling  ex- 
isted it  created  no  strong  prejudice  against  the  accused.  The  ex- 
tracts from  the  two  papers  at  Salina,  while  they,  in  several  important 
respects,  stated  the  facts  more  harshly  against  the  accused  than  the 
testimony  justified,  yet  they,  at  the  same  time,  cautioned  their  read- 
ers that  the  statements  made  were  gathered  from  reports,  and  mast 
not  be  considered  as  being  reliable,  and  that  it  was  the  duty  of  all  to 
wait  till  the  case  was  heard  before  forming  their  opinions.    Witb 
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ihis  cantion  before  the  reader^  the  mistakes  as  to  the  facts  would 
hardly  create  a  prejudice  against  the  accused  in  the  minds  of  fair 
men.  There  were  articles  in  the  Brookvilie  paper  strongly  tending 
to  inflame  the  public  mind,  and  perhaps  so  intended;  but  that  paper 
had  little  circulation  in  the  county  outside  of  Brookvilie,  and  in  sev- 
eral of  the  townships  was  not  known  at  all.  Following  the  decision 
in  the  case  of  State  v.  Home,  9  Ran.  *119,  we  are  of  the  opinion 

that  there  was  no  error  in  refusing  a  change  of  venue. 
♦417  ♦Was  there  error  in  admitting  the  dying  declaration  of  Will* 
iam  N.  Anderson?  It  is  so  urged  on  various  grounds,  the 
principal  of  which  are  these :  Because  the  preliminary  proof  did  not 
Bofficiently  show  that  the  person  making  the  declaration  was  certain 
that  the  hand  of  death  was  on  him ;  that  he  was  not  in  possession  of 
sound  mental  faculties  at  the  time  such  declaration  was  made;  that 
all  the  declarant  said  was  not  reduced  to  writing,  but  only  that  part 
that  the  writer  deemed  relevant;  and  chiefly  because  the  dying  dec- 
laration of  William  N.  Anderson,  made  hours  after  the  death  of 
Thomas  Anderson,  is  not  competent  evidence  against  the  accased 
ui>on  his  trial  on  an  information  for  the  murder  of  Thomas  Anderson 
only.  As  our  conclusion  on  the  last  point  suggested  is  decisive  in 
the  case,  the  consideration  of  the  other  points  may  be  waived ;  espe- 
cially as  their  decision  depends  upon  questions  of  fact  raised  upon 
the  record,  rather  than  upon  controverted  points  of  laW. 

The  facts  of  the  case  bearing  upon  the  question  under  considera- 
tion  are  substantially  these :  A  little  before  4  o'clock  a.  m.  on  the 
third  of  November,  1874,  the  appellant  shot  Thomas  Anderson  and 
William  N.  Anderson.  The  shots  (four  in  number)  were  in  rapid 
saccession,  but  a  brief  time  intervening  between  the  first  and  last 
shots.  Of  the  wounds  then  inflicted  Thomas  Anderson  died  almost 
instantly,  without  uttering  a  word.  William  N.  Anderson  lived 
about  seventeen  hours,  and  some  time  about  noon  made  the  state- 
ment admitted  as  a  dying  declaratiop.  The  appellant  was  tried  on 
an  information  for  the  murder  of  Thomas  Anderson  only. 

On  these  facts  the  question  arises,  can  the  dying  declaration  of 
one  person  be  received  as  proof  of  guilt  against  a  party  charged  with 
mnrdering  some  other  person  ?  In  State  v.  Medlicott,  9  Kan.  *283, 
the  rule  on  this  point  was  thus  stated:  "Such  declarations,  there- 
fore, are  admissible  only  when  the  death  of  the  person  who  made  the 
declaration  is  the  subject  of  the  charge,  and  where  the  circumstances 
of  the  death  are  the  subject  of  the  dying  declaration."  In  that  case 
the  question  involved  was  whether  the  deceased  was  in  the 
^418  full  belief  that  he  was  *in  artictdo  mortis  when  he  made  the 
declaration;  and  the  attention  of  the  court  was  mainly  di- 
rected to  that  question,  and  the  part  quoted  need  not  have  been 
stated.  The  court,  therefore,  feels  no  such  embarrassment  on  ac- 
^>ount  of  what  was  said  in  that  case  as  will  interfere  with  a  full  exam- 
ination of  the  question  now.    In  1  Phil.  Ev.  287,  the  rule  is  laid 
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down  thus:  "Such  declarations  are  generally  admissible  only  where 
the  death  of  the  declarant  is  the  subject  of  the  inquiry,  and  where 
the  circumstances  of  the  death  are  the  subject  of  the  dying  declara- 
tion ; "  and  to  the  same  effect  the  rule  is  laid  down  in  the  decisions 
generally.  In  a  note  to  section  156,  1  Greenl.  Ev.,  Mr.  Bedfield 
states  that  this  evidence  is  not  received  upon  any  other  ground  than 
that  of  necessity,  in  order  to  prevent  murder  going  unpunished;  and 
that  a  misapprehension  of  the  true  grounds  on  which  such  testimony 
can  be  received  has  sometimes  led  courts  into  error,  as  in  England, 
where  at  one  time  such  declarations  were  admitted  in  other  than 
murder  cases.  But  these  decisions  have  been  overruled  as  not  cor- 
rectly stating  the  law.  The  admission  of  this  kind  of  testimony  is 
an  exception  to  the  general  rule  that  excludes  hearsay  testimony. 
Its  admission  can  be  justified  only  on  the  ground  of  absolute  necee- 
Bity,  growing  out  of  the  fact  that  the  murderer,  by  putting  the  wit- 
ness, and  generally  the  sole  witness,  of  his  crime  beyond  the  power 
of  the  court,  by  killing  him,  shall  not  thereby  escape  the  oonsequencea 
of  his  crime.  On  no  other  ground  can  the  admission  of  such  testi- 
mony be  justified.  It  is  true  that  sometimes  courts  have  given,  as 
the  reasons  for  its  admission,  some  of  those  limitations  that  bare 
been  established  as  safeguards  to  prevent  the  rule  from  being  abased. 
Such  statepaents  are  not  sound,  and  are  likely  to  lead  to  confusion, 
and  in  some  cases  they  undoubtedly  have  done  so.  Necessity,  then, 
being  the  only  ground  on  which  such  testimony  can  be  admitted,  it 
remains  to  be  seen  whether  that  necessity  exists  so  generally,  or  to 
so  great  an  extent,  where  the  death  of  any  one  else  than  the  declar- 
ant is  the  subject  of  the  inquiry,  as  to  justify  the  adoption  of 
*419     a  rule  ^admitting  such  testimony. 

Cases  may  be  suggested  where  the  necessity  appears  to  be 
strong.  Thus,  where  a  murder  is  committed,  and  a  material  witness 
of  the  crime,  but  not  affected  by  it,  and  by  whom  alone  it  can  be 
proven,  is  dying,  and  in  that  hour  makes  a  declaration  of  the  facts 
which  he  knows,  and  which  tobk  place  months  before,  this  declara- 
tion is  made  under  circumstances  equivalent  to  the  sanction  of  an 
oath;  but  the  accused  cannot  cross-examine,-^cannot  call  attention 
to  other  material  facts  not  thought  of  by  the  declarant*  No  one  will 
contend  that  this  declaration  can  be  given  in  evidence.  The  neces- 
sity exists,  but  it  applies  to  a  single  case,  and  not  to  a  class  of  cases, 
and  therefore  should  not  be  made  an  exception  to  the  rule  excluding 
hearsay  testimony.  It  would  be  as  difficult  to  suggest  a  case  where, 
as  in  this,  two  men  are  killed  at  or  near  the  same  time,  that  any 
necessity  exists  for  the  admission  of  the  statement  of  the  one  whose 
death  was  not  the  subject  of  the  inquiry,  as  it  is  in  any  other  crim- 
inal case  where  a  material  witness  is  dead.  This  case  is  a  fair  illas- 
tration.  If  the  declaration  of  William  N.  Anderson  was  necessary  to 
convict  the  accused,  then  it  could  have  been  used  on  the  trial  for  the 
murder  of  William  N.  Anderson.     The  accused  was  as  guilty  of  his 
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murder  as  of  that  of.  Thomas.  There  is,  then^  no  necessity  f6r  ex- 
tending the  exception  further  than  has  already  been  done.  Once 
break  down  the  barriers  established  by  the  wisdom  of  our  law,  and 
extend  the  exception  beyond  the  reason  that  permitted  it,  and  it 
woald  let  in  a  most  dangerous  species  of  evidence  in  a  whole  class  of 
cases.  The  great  weight  of  authority  will  bear  out  the  rule  as  laid 
down  in  State  y.  Medlicott;  and  reason  is  all  in  favor  of  holding  the 
rule  as  there  stated.  In  the  cases  of  State  v.  Terrell,  12  Rich.  321, 
and  of  State  v.  Wilson,  23  La.  Ann.  558,  which  greatly  resemble  this 
case,  such  evidence  was  admitted.  The  cases  do  not,  in  our  judg- 
ment, rest  on  authority,  and  no  satisfactory  reasons  are  given  for  the 
ruling.  These  cases  stand  alone  in  this  country,  and  we  prefer  to 
adhere  to  well-established  rules,  rather  than  follow  decisions 
*420  for  which  no  reason  is  given,  *and  which  seem  dangerous  in 
their  tendency.  It  follows  that  the  evidence  was  improperly 
admitted. 

The  learned  counsel  for  the  state,  however,  suggests  that  the  case 
was  abundantly  made  out  in  every  particular  against  the  appellant 
by  other  evidence.  This  may  be  so;  and,  if  so,  it  is  a  striking  illus- 
tration  of  how  unnecessary  it  was  to  introduce  the  dying  declaration 
in  this  case.  But  what  effect  this  evidence  had  upon  the  jury,  and 
what  effect  the  other  evidence  had,  it  is  not  the  province  of  this  court 
to  decide;  nor  has  it  the  means  of  doing  so.  The  evidence  was  ad- 
mitted after  a  long  struggle,  and  may  well  have  had  more  influence 
upon  the  jury  thai;!  it  would  have  upon  this  court.  The  evidence 
was  vital ;  and,  as  it  was  improperly  admitted,  the  judgment  must 
be  reversed,  and  a  new  trial  ordered. 

(All  the  justices  concurring.) 
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1.  Iiaroeny:  Name  of  Owner:  Variance.   Where  an  information  charges 

the  larceny  of  the  property  of  Micbuel  Wandler,  evidence  that  the  prop- 
erty belonged  to  J.  M.  Wandler  will  not  sustain  a  verdict  against  the 
defendant.^ 

2.  .    ^or,  in  such  a  case,  will  the  fact  that  on  th^  opening  of  the  trial 

the  county  attorney  called  "Michael  Wandler,"  and  thereupon  a  witness 
answered,  took  the  stand,  was  sworn,  and  testified  that  his  name  was 
** J.  M.  Wandler»"  and  that  he  owned  the  property,  sustain  a  finding  that 
Michael  Wandler  and  J,  M.  Wandler  were  one  and  the  same  person. 

>The  names  "Brimford*  and  ''Binford''  are  not  idem  aonans,  Entrekln  v.  Cham- 
ben.  11  Kan.  877.  Upon  facts  of  case,  held,  that  "^Mollie"  Brown  was  "Mary* 
Brown;  that  the  two  names  represented  the  same  person.  State  v.  Watson;  90 
Kan.  282;  S.  C.  1  Pac.  Rep.  470. 
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Appeal  from  Davis  district  ooart. 

Taylor,  alieu  "Peter  Bergman/'  was  charged  by  information  with 
the  larceny  of  fifteen  head  of  neat  cattle  ''belonging  to  one  Michael 
Wandler. "    Trial  and  conviction  at  the  April  term,  1875^  of  the  dis- 
trict court. 
•421    *McClur€  d  Humphrey^  for  appellant. 
H.  H.  Snyder f  Go.  Atty.,  for  the  State. 

There  was  evidence  presented  to  the  jary  that  "Michael  Wandler,*^ 
the  prosecnting  witness,  ^nd  owner  of  the  cattle  alleged  to  have  been 
stolen,  and  "J.  M.  Wandler"  were  one  and  the  same  person.  The 
prosecuting  witness  was  addressed  in  presence  of  the  jary  by  the  name 
of  Michael  Wandler;  and  J.  M.  Wandler  in  presence  of  the  jury  ac- 
knowledged, by  answering  when  thus  addressed,  that  his  name  was 
Michael  Wandler.  It  will  be  observed  that  the  transcript  does  not 
contain  the  questions  asked  the  several  witnesses.  If  this  were  the 
case,  it  would  be  seen  that  in  all  cases  where  the  name  of  the  prose- 
cuting witness  was  spoken  by  the  attorneys  he  was  spoken  of  as  Mi- 
chael Wandler.  This  was  certainly  evidence  sufficient  to  lead  the 
jury  to  conclude,  beyond  a  reasonable  doubt,  that  J.  M,  Wandler 
and  Michael  Wandler  were  one  and  the  same  person,  as  the  real  fact 
was. 

Brewjbr,  J.     Defendant  was  convicted  in  the  district  court  of  Davis 
county  of  the  crime  of  grand  larceny,  and  sentenced  to  the  peniten- 
tiary for  a  term  of  three  years.     From  this  he  has  appealed  to  this 
court.     A  single  matter  only  requires  notice,  for  in  that  we  find  a 
fatal  error.     The  information  charged  the  larceny  of  certain  cattle 
belonging  to  Michael  Wandler.     The  evidence  showed  that  the  prop- 
erty belonged  to  J.  M.  Wandler,  and  there  is  nothing  in  the  evidence, 
as  preserved  in  the  record,  to  show  that  Michael  and  J.  M,  Wandler  are 
one  and  the  same  person.     The  only  thing  in  the  record  bearing  upon 
this  is  the  recitation  of  what  took  place  in  the  opening  of  the 
*422    trial,  as  follows:  "The  county  ^attorney  first  called  Michael 
Wandler,  who,  having  answered  and  taken  the  stand,  was  duly 
sworn,    •     *     ♦    testified  as  follows :  '  My  name  is  J.  M.  Wandler."^ 
From  this  counsel  argues  that,  as-  the  witness  who  testified  that  his 
name  was  J.  M.  Wandler  answered  when  Michael  Wandler  was 
called,  the  jury  had  sufficient  evidence  to  justify  them  in  finding  that 
J.  M.  W.  and  Michael  W.  were  one  and  the  same  person.     Goonsel 
says  that  other  things  equally  significant  took  place  daring  the  trial 
which  do  not  appear  in  the  record ;  bat,  of  course,  we  must  take  the 
record  as  it  is;  and  there  is  not  enough  in  it  to  sustain  the  verdiet. 
The  testimony  of  the  witness  was  that  his  name  was  J.  M.  Wandler, 
and  there  was  no  testimony  tending  to  show  that  he  was  ever  known 
by  any  other  name.     His  answering  to  the  call  of  Michael  Wandler, 
and  coming  onto  the  witness  stand  in  obedience  thereto,  took  place 
before  he  was  sworn;  and  a  jury  may  not  bridge  a  variance  between 
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the  charge  aod  the  ieatimony  by  inferences  from  the  conduct  of  an 
rinswom  witness.  His  conduct  before  he  was  sworn  is  no  more  e^i* 
deuce  than  bis  statefnenU  would  have  been;  and  it  would  not  seri* 
ously  be  contended  that  a  jury  might  rest  their  yerdict  upon  the  state- 
ments of  a  witness  prior  to  his  being  sworn.  It  may  be  that  this 
was  an  inadvertence  in  the  trial,  or  an  oversight  in  preparing  the  rec- 
ord;  and  it  may  also  be  that  the  owner  was  not  ifiohael  Wandler, 
bnt  an  entirely  different  person,  named  J.  M.  Wandler. 

The  judgment  will  be  reversed,  and  the  case  remanded  for  a  new 
trial.  The  appellant  will  be  returned  from  the  penitentiary  to  the 
jailer  of  Davis  county,  to  abide  the  further  order  ol  the  distriot  court 
of  that  county. 

(All  the  justices  concurring.) 


*428        *JirLius  EuHK  v.  W.  H.  H.  Frbbman  and  others. 

July  Term,  1875. 

Vendor  and  Vendee :  Aotion  for  Purchase  Money :  Against  Legal  Bep- 
resentatives  of  Vendee.  A  vendor  of  a  piece  of  land  gave  to  the 
vendee  a  title-bond,  and  received  in  return  one-lialf  of  the  purchase  money 
in  cash  down,  and  the  other  half  in  two  promissoiy  notes.  Afterwards, 
the  vendee  died,  leaving  a  widow  and  four  children.  An  administrator 
was  duly  appointed.  Subsequently,  by  certain  condemnation  proceed- 
ings, a  railroad  company  obtained  a  right  of  way  for  its  road  across  said 
land,  and  paid  the  damages  assessed  to  the  county  (reasurer.  Afterwards 
the  vendor  assigned  the  notes  to  the  plaintiff,  and  also  executed  deeds  to 
the  widow  and  children  according  to  their  respective  rights  under  the 
law  of  descents,  precisely  in  accordance  with  said  bond,  except  that  he  did 
not  covenant  against  the  use  of  said  right  of  way  by  said  railroad  com« 
pany,  and  delivered  said  deed  to  the  plaintiff,  to  be  by  him  delivered  to 
the  proper  parties  when  said  notes  were  paid.  Said  deeds  were  duly 
tendered,  and  payment  of  said  notes  duly  demanded  and  refused.  The 
plaintiff  then  commenced  this  action  against  the  administrator,  widow, 
children,  and  treasurer,  asking  judgment  against  the  administrator  for 
the  amount  of  the  notes  and  interest,  and  against  all  the  defendants,  that 
the  land  and  amount  of  money  in  the  hands  of  the  treasurer  should  be 
subject  to  the  payment  of  the  judgment,  ffdd^  that  the  action  may  be 
maintained.^ 

Error  from  Marshall  district  court. 
The  case  is  stated  in  the  opinion. 
J.  A .  Broughten^  for  plaintiff. 

*8e6  Hapgood  v.  Morten,  28  Kan.  766;  vendee  assuming  mortgage,  sea  note  to 
Iowa  L.  A  T.  Go.  ▼.  Mowry,  S4  K.  W.  Rep.  749. 

▼.15k— 21 
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The  petition  is  sufficient  to  compel  specific  performaneey  and  to 
procare  a  sale  of  the  land  for  the  satisfaction  of  the  unpaid  purchase 
money.  By  the  contract  of  sale,  Hamaker,  the  obligee  in  the  title- 
bond,  became  the  owner  of  the  land.  Champion  v.  Brown,  6  Johns. 
Ch.  402;  1  Story,  Eq.  §§  790,  1212;  Sugd.  Vend.  226;  Simmons  t. 
McDowal,  Walk.  Gh.  175;  Adams,  Eq.  §  140;  Douglas  v.  Union  Psc 
By.  Co.,  5  Kan.  *622;  Courtney  v.  Woodworth,  9  Kan.  ♦443;  Steyens 

V.  Sbadwick,  10  Kan.  *406.  As  the  damages  allowed  by  the 
*424    commissioners  for  the  taking  of  the  rail*road  right  of  way  took 

the  place  of  the  land  taken,  plaintiff  would,  for  the  purpose  of 
procuring  satisfaction  of  the  purchase  money,  be  entitled  to  the  dam- 
ages 60  allowed.  It  may  be  claimed  that  the  widow  and  children  of 
the  vendee  were  entitled  to  covenants  against  the  right  of  way  con- 
demned ;  but  they  were  not,  and  any  exercise  by  the  sovereignty  of 
the  right  of  eminent  domain  is  not  to  be  considered  as  contracted  or 
covenanted  against.  Bawle,  Cov.  140-145,  184,  185;  Ellis  v.  Welch, 
6  Mass.  246;  Frost  v.  Earnest,  4  Whart.  86;  Carter  v.  Scraggs,  3^^ 
Mo.  305;  Folts  v.  Himtley,  7  Wend.  210;  Dobbins  v.  Brown,  12  Pa. 
St.  75;  Clingan  V.  Mitcheltree,  31  Pa.  St.  37;  Schuylkill  &  D.  R.Co. 
V.  Schmoele,  67  Pa.  St.  273;  102  Mass.  19;  Mobile  &  Girard  R.Cx). 
V.  Williams,  44  Ala.  171;  Walker  v.  Gatlin,  12  Fla.  9;  Porter  v. 
Ralston,  6  Bush,  665;  Whitworth  v.  Carter,  43  Miss.  61;  Mayfield 
V.  Barnard,  Id.  270;  Haskill  v.  Sevier,  25  Ark.  152;  Hand  v.  Arm- 
strong, 34  Ga.  232;  Bass  v.  Ware,  Id.  386;  Stockwell  v.  U.  S.,  13 
Wall.  655 ;  1  Washb.  Real  Prop.  (3d  Ed.)  54,  460. 

Valentine,  J.  On  June  29,  1870,  Jacob  Weisbach  was  the  owner 
of  a  certain  piece  of  land  in  Marshall  county.  On  that  day  he  sold 
it  to  Daniel  W.  Hamaker  for  $3,000,  receiving  one-half  in  cash 
down,  and  the  other  half  in  two  promissory  notes,  each  for  $750,  and 
payable,  one  in  one  year,  and  the  other  in  two  years.  Weisbach  gave 
a  bond  for  title  to  Hamaker.  On  January  16,  1871,  Hamaker  died, 
leaving  a  widow  and  four  children  as  heirs  to  said  land.  On  April 
3,  1871,  W.  H.  H.  Freeman  was  duly  appointed  administrator  of 
Hamaker's  estate.  During  the  months  of  August  and  September, 
1871,  the  St.  Joseph  &  Denver  City  Railroad  Company  located  their 
road  through  said  land,  and  commissioners,  duly  appointed  for  the 
purpose,  assessed  the  damage  at  $219.80,  which  amount  was  dalj 
paid  to  Charles  F.  Eoester,  county  treasurer  of  Marshall  county,  for 
the  owner  of  the  land.  Weisbach  assigned  said  notes  to  the  plaintiff, 
Julius  Kuhn,  and  also,  on  June  25, 1878,  executed  deeds  for  the  land 
to  the  widow  and  children  of  said  Hamaker,  according  to  their  re- 
spective rights  under  the  laws  of  descents,  and  placed  them  in  th^ 
hands  of  Kuhn,  to  be  by  him  delivered  tp  the  proper  parties 
*425  when  the  notes  should  be  *paid.  The  deeds  were  duly  tend- 
ered, and  payment  of  the  notes  demanded  and  refused;  and 
then,  on   September  4,  1873,  said  Kuhn  oommeneed  this  action 
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against  said  adminiBtrator,  widow,  children,  and  Eoegter,  to  recover 
a  jadgment  against  the  administrator  for  the  amount  of  said  notes; 
and  against  all  the  parties,  to  sabject  the  land,  and  the  money  in 
Eoester's  hands,  to  the  payment  of  said  judgment.  The  plaintiff's 
petition  stated  all  the  foregoing  and  other  facts.  The  defendants 
demurred  to  the  plaintiff's  petition  on  the  following  grounds:  "(1) 
That  said  petition  does  not  state  facts  sufiBpoient  to  constitute  a  cause 
of  action  against  these  defendants;  (2)  that  said  plaintiff  has  not  le- 
gal capacity  to  sue  herein;  (8)  that  there  is  a  defect  of  parties  plain- 
tiff;  (4)  that  there  is  a  defect  of  parties  defendant;  (5)  that  there  are 
several  causes  of  action  improperly  joined."  The  court  below  '* sus- 
tained said  demurrer  on  the  ground  that  said  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,"  and  dismissed  the 
jtlaintiff's  action,  over  his  objections  and  exceptions. 

We  think  the  court  below  erred.  If  the  plaintiff  bad  any  cause  of 
action  of  any  kind  against  any  one  or  more  of  the  defendants, — even 
a  cause  of  action  on  thQ  notes  for  the  amount  due  thereon,  or  for  any 
portion  thereof, — ^tben  the  court  below  erred  in  sostaining  the  de* 
morrer.  And  we  think  the  plaintiff  had  a  cause  of  action.  That  an 
action  could  have  been  maintained  by  the  plaintiff  on  the  notes,  and 
to  subject  the  land  to  the  payment  of  the  notes  against  Hamaker  if 
he  bad  lived,  and  if  the  railroad  company  had  not  obtained  said  right 
of  way,  there  can  now  be  no  question.  Courtney  v.  Wood  worth,  9 
Kan.  ♦448;  Stevens  v.  Chadwick,  10  Kan.  *406;  Curtis  v.  Buckley, 
14  Kan.  *449.  And  we  can  see  no  sufficient  reason  why  the  plain- 
tiff may  not  maintain  the  action  against  the  successors  of  Hamaker, 
his  administrator  and  heirs,  notwithstanding  said  right  of  way.  It  is 
certainly  true  that  his  administrator,  widow,  and  children  have  suc- 
ceeded to  all  his  rights  and  liabilities,  real  and  personal,  whiDh  may 

pass  to  an  administrator  and  heirs;  and  it  is  equally  true  that 
*426     the  ^rights  and  liabilities  involved  in  this  case  are  such  as 

may  pass  to  an  administrator  and  heirs.  It  is  probable  that 
the  demurrer  was  sustained  solely  because  of  the  condemnation  of  a 
strip  of  the  land  for  said  right  of  way,  and  because  Weisbach,  for  that 
reason,  could  not  convey  to  said  widow  and  children  a  perfect  and  ab- 
solute title  for  said  strip  of  land.  There  is  no  other  reason  that  we 
can  think  of;  and  the  defendants  in  error  have  not  chosen  to  en- 
lighten us  upon  the  subject  by  filing  a  brief  or  otherwise.  This  rea- 
son, we  think,  is  not  sufficient.  None  of  the  usual  or  ordinary  cove- 
nants in  a  deed  can  be  broken  by  a  portion  of  the  land  covered  by 
the  covenant  being  taken  under  the  right  of  eminent  domain.  The 
exercise  of  the  right  of  eminent  domain  is  the  exercise  of  a  sovereign 
power;  and  no  person  is  presumed  to  covenant  against  the  acts  of 
sovereignty.  Hence,  where  the  deed  has  already  been  executed,  and 
afterwards  the  vendor  sues  the  vendee  for  the  purchase  money,  it  is 
universally  held  that  the  vendee  cannot  set  up,  as-  a  defense  to  the 
action,  that  a  portion  of  the  land  has,  since  the  execution  of  the  deed, 
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been  taken  under  the  right  of  eminent  domain,  and  therefore  that 
some  of  the  covenants  in  the  deed  have  been  broken.  Nor  can  the 
vendee  sue  the  vendor,  in  such  a  case,  in  a  separate  action,  on  the 
supposed  broken  covenant.  He  mast  pay  the  vendor  the  full  amoant 
of  the  purchase  money,  and  receive  the  condemnation  money  paid 
as  damages  for  his  compensation.  This  is  the  only  remedy  he  has. 
The  case  at  bar,  however,  is  to  some  extent  different  from  the  above. 
The  deed  in  this  case  was  not  executed  at  the  time  when  the  sale  was 
made ;  and  before  the  deed  was  Executed  the  easement  of  the  right 
of  way  had  attached  to  the  land,  so  that  the  vendor  cannot  now  make 
as  absolute  and  perfect  conveyance  as  he  agreed  to  do.  But  still  this 
difference  in  the  facts  we  do  not  think  should  make  a  difference  in 
the  decision  of  the  question  involved.  It  cannot  be  presumed,  when 
the  vendor  agreed  to  make  a  good  and  perfect  conveyance,  that  the 
parties  contemplated  that  be  was  agreeing  to  do  a  thing  notwith- 
standing what  might  be  the  future  acts  of  the  sovereign  an- 
*427  thority.  *When  Weisbach  agreed  that  he  would  make  a  good 
title,  he  had  absolute  and  complete  title  to  the  land.  By  the 
agreement  and  sale  the  land  became  in  equity  the  property  of  Ham- 
aker.  The  legal  title  was  allowed  to  remain  in  Weisbach  merely  as 
a  security  for  the  payment  of  the  notes,  and  may  be  considered  merely 
in  the  light  of  an  equitable  mortgage.  When  Hamaker  died,  the  land 
descended  to  his  widow  and  children.  When  the  right  of  way  was 
established,  it  was  in  fact  obtaining  an  easement  on  the  land  of  the 
widow  and  children  of  said  Hamaker,  and  not  upon  the  land  of  Weis- 
bach,  and  they  were  entitled  to  receive  the  money  paid  by  the  rail- 
road company  as  damages ;  and  Hamaker's  estate  remained  liable  to 
the  holder  of  the  notes,  just  as  it  was  before,  for  the  balance  of  the 
purchase  money  not  jet  paid  on  the  notes.  But  suppose  this  were 
not  true,  what  would  be  the  remedy  of  Weisbach ;  or,  rather,  what 
would  be  the  remedy  of  Euhn,  the  assignee  of  Weisbach?  Even 
Weisbach,  if  he  still  owned  the  notes,  could  not  rescind  the  contract, 
and  get  the  land  back,  after  one-half  of  the  purchase  money  had  been 
paid  to  him  by  the  vendee,  and  possibly  after  valuable  improvements 
had  been  put  upon  the  land ;  and  he  certainly  could  not  maintain  an 
action  of  ejectment  for  the  land.  But,  as  Weisbach  has  transferred 
his  interest  in  the  notes,  he  cannot  maintain  an  action  of  any  kind. 
For  the  same  reason  that  Weisbach  could  not  rescind  the  contract, 
nor  maintain  ejectment,  Kuhn  cannot  do  so ;  and  there  is  this  addi- 
tional reason  why  Kuhn  cannot  do  so:  he  never  owned  the  land. 
But  suppose  that  Euhn  and  Weisbach  should  agree  that  they  would 
never  convey  the  legal  title  to  said  land  to  said  widow  and  children, 
how  would  even  that  benefit  them  while  the  widow  and  children  con* 
tinue  to  hold  the  equitable  title  and  the  possession  of  the  premises, 
and  have  all  the  benefit  and  enjoyment  of  the  same?  The  notes 
amount  to  $1,500,  exclusive  of  interest.  The  damage  done  to  said 
land  was  only  $219.80,  and  the  widow  and  children  are  entitled 
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to  draw  that  amount.  Now,  must  Eahn  lose  his  $1,600  becaase 
$219*80  worth  of  land  was  converted  into  money*?  And  it  was 
*428  no  fault  of  *Euhn  or  Weisbaoh  that  said  strip  of  land  was 
taken  for  a  roadway.  Neither  of  them  had  any  power  to  pre- 
vent  it.  It  was  taken  under  the  sovereign  authority  of  the  state,  and 
therefore  it  must  not  be  held  that  any  one  was  blamable  or  censur- 
able. But  all  parties  must  perform  their  contract  just  as  far  as  they 
can,  and  where  they  cannot  they  are  excusable.  Weisbach  has  per- 
formed  his  part  of  the  contract  just  as  near  as  he  can.  The  title  he 
offers  to  convey  is  perfect  and  absolute  except  for  said  right  of  way. 
We  think  the  plaintiff  may  recover. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  re- 
manded, with  the  instructions  to  the  court  below  to  overrule  both  of 
the  demurrers  filed  in  this  case,  and  for  such  other  and  further  pro- 
ceedings as  may  be  proper. 
(All  the  justices  concurring.) 
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July  Term,  1875. 

Statute  of  Frands :  Frinoipal  and  Agent :  Verbal  Promise  to  Fay  Mon- 
eys Advanced  to  Agent.  Where  K.  &  W„  by  a  parol  agreement  with 
a  certain  bank,  promise  that  if  the  bank  will  cash  a  certain  draft  to  be 
drawn  by  and  in  the  name  of  a  certain  agent  of  theirs  upon  T.,  L.  &  Co., 
that  said  K  &  W.  will  be  responsible  for  its  payment,  and  afterwards 
such  agent  does  draw  such  draft,  and  the  said  bank  cashes  the  same,  and 
afterwards  said  draft  Is  dishonored  by  said  T.,  L.  &  Co.,  Tield,  that  the 
bank  may  maintain  an  action  to  recover  from  said  K.  &  W.,  on  said  parol 
promise,  the  amount  paid  out  on  said  draft,  with  interest.^ 

Error  frbm  Bourbon  district  court. 

Action  by  the  First  National  Bank  to  recover  from  Samuel  Eohn 

and  Jacob  Weil,  as  partners,  certain  moneys  paid  to  one  Buhman  as 

their  agent.     The  facts  are  fully  stated  in  the  opinion.     The 

*429     bank,  at  the  September  term,  *187d,  (G.  W.  B.,  judge  pro  tern., 

presiding,)  recovered  judgment  for  $1,108.89,  and  costs,  and 

Eohn  &  Weil  bring  the  case  here  for  review. 

HuUtt  dt  MeCUverty^  for  plaintiffs  in  error. 

The  bank  seeks  to  recover  upon  the  ground  of  a  parol  promise  and 
agreement  alleged  to  have  been  made  by  the  defendant  Weil  to  Mc- 
Donald, president  of  the  bank,  in  a  conversation  with  said  McDonald, 
to  the  effect  that  Bnbman  was  to  act  as  agent  of  Eohn  &  Weil  at  Fort 
Scott,  in  the  purchase  and  shipment  of  hides,  etc.,  to  be  shipped  by 

>8ee  Grant  v.  Pendery,  anU^  '*8S6,  and  note. 
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Rahman,  for  their  account,  to  Taussig,  Livingston  &  Co.,  St.  Louis, 
and  that  the  bank  might  cash  Bnhman's  drafts  upon  Taussig,  Liv- 
ingston &  Go.  to  the  amoant  of  $1,500,  and  Eohn  &  Weil  would  be 
responsible  therefor.  It  was  farther  alleged  that  Rahman  drew  this 
draft  as  the  agent  of  Eohn  &  Weil,  and  in  and  about  their  business; 
that  the  bank  had  cashed  the  draft  upon  the  faith  of  the  alleged  prom- 
ise, forwarded  it  for  collection,  and  that  it  was  returned  protested  for 
non-acceptance  and  non-payment;  that  the  amount  paid  to  Buhman 
was  used  by  him  in  and  about  the  said  business  of  Eohn  &  Weil. 
The  defendants  admitted  an  agency  in  Ruhman,  but  limited,  and  of 
the  extent  of  which  the  bank  bad  notice,  but  alleged  that  no  promise 
in  writing  had  been  made  to  the  bank,  or  that  any  such  promise  had 
been  made,  and  denied  generally  all  allegations. 

The  court  erred  in  admitting  the  conversation  detailed  by  McDon- 
ald, over  the  objection  of  the  defendants.  If  the  defendants  could  be 
charged  as  acceptors  of  this  draft  by  reason  of  the  alleged  promise, 
then  it  must  have  been  in  writing.  A  promise  to  accept,  to  amount 
to  an  acceptance,  must  be  in  writing.  Gen.  St.  115,  §§  8-10;  Cool- 
idge  V.  Payson,  2  Wheat.  66;  Loonie  v.  Hogan,  9  N.  Y.  435;  Schim- 
melpennich  v.  Bayard,  1  Pet.  264;  Boyce  v.  Edwards,  4  Pet.  Ill; 
Goodrich  v.  Gordon,  15  Johns.  6;  Bissell  v.  Lewis,  4  Mich.450>  El- 
liott V.  Miller,  8  Mich.  132;  Blakiston  v.  Dudley,  5  Duer,  378. 
These  cases  hold  that  such  a  promise,  if  in  writing,  amounts  to  an  ac- 
ceptance, provided,  however,  that  the  terms  of  authority  are  strictly 
followed.  That  a  parol  promise  to  accept  is  not  binding, 
*430  *see  Loonie  v.  Hogan,  9  N.  Y.  435;  Blakiston  v.  Dudley,  5 
Duer,  373.  But  if  this  action  is  intended  to  bind  Eohn  &  Weil 
for  the  default  or  failure  of  Taussig,  Livingston  &  Co.  to  honor  this 
draft,  or  of  Rahman  to  pay  it,  then  the  statute  of  frauds  would  re- 
quire the  promise  to  be  in  writing;  so  that  in  any  view  parol  testimony 
would  be  incompetent,  and  the  court  erred  in  admitting  it. 

We  think,  however,  that  the  conversation  detailed  by  McDonald 
does  not,  by  any  fair  construction  of  language,  constitutes  promise. 
All  it  does  show  was  that  Ruhman  was  to  act  as  agent  of  Eohn  k 
Weil,  and,  to  provide  funds,  could  draw  on  Taussig,  Livingston  & 
Co.,  not  more  than  $1,500.  McDonald  says,  "I  was  authorized  to 
pay  to  that  extent."  Does  not  that  simply  disclose  the  fact  that  a 
limited  agency  existed?  If  limited,  then  all  persons  were  required 
to  acquaint  themselves  with  the  extent  of  the  agency.  Taussig  and 
his  book-keeper  swear  that  Buhman  had  already  overdrawn  aboat 
$1,450;  so,  if  Buhman,  as  the  agent  of  Eohn  &  Weil,  could  only  draw 
to  the  extent  of  $1,500,  as  McDonald  says,  then  this  draft,  even  if  it 
had  been  in  proper  form,  was  rightly  protested.  If  an  agent  exceeds 
his  authority,  the  principal  will  not  be  bound.  Nixon  v.  Palmer,  8 
N.  Y.  898;  Beach  v.  Vandewater,  1  Sandf.  265. 

The  witness  Osbun,  who  cashed  the  draft,  testifies  that  nothing 
was  said  between  him  and  Buhman  at  the  time  the  draft  was  drawn 
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The  draft-register  shows  that  the  draft  was  obarged,  not  as  the  draft 
of  Kohn  &  Weily  bat  as  the  draft  of  Bahman.  Not  a  syllable  of  the 
evidenee  tends  to  show  that  this  draft  was  in  any  way  oonneoted  with 
the  business  of  Eobn  &  Weil,  but  shows  beyond  doabt  that  the  bank 
treated  it  as  if  it  were  the  draft  of  Bahman»  drawn  by  him  for  his  own 
personal  benefit,  and  charged  against  him  individually,  until  the  bank, 
by  this  action,  seeks  to  bind  third  parties,  whom  they  hare  not  in  any 
way  connected  with  the  transaction.  Had  this  draft  been  signed  by 
Rahman  as  agent  of  £ohn  <b  Weil,  and  in  such  a  manner  only  as  an 
agent  must  sign  in  order  to  bind  his  principal,  then,  of  course,  it 
would  have  devolved  upon  the  alleged  principals,  by  way  of 
*431  *def ense,  to  show  either  that  Buhman  was  not  their  agent,  or 
that  he  had  not  acted  for  them,  or  within  his  powers;  but, 
this  draft  being  at  least  prima  facie  the  draft  of  Buhman,  with  noth- 
ing about  it  to  show  agency  for  any  one,  we  submit  that  it  must  re- 
quire more  evidence  than  simply  that  Buhman  had  drawn  this  draft, 
and  the  bank  teller  paid  it,  without  either  exchanging  a  word,  in  or- 
der to  bind  Kohn  &  Weil.  The  draft  being  executed  by  Buhman  in- 
dividually, it  is  not  any  evidence  against  Kohn  &  Weil ;  and  no  evi- 
dence tending  to  bind  Kohn  &  Weil  upon  such  a  draft  would  be  proper, 
since  it  would  be  contradicting  a  written  instrument  by  parol.  Mi- 
nard  v.  Mead,  7  Wend.  68.  *'No  person  in  making  a  contract  is  con- 
sidered to  be  the  agent  of  another,  nnless  he  stipulates  for  his  princi- 
pal by  name,  stating  his  agency  in  the  instrument  he  signs."  Stack- 
pole  V.  Arnold,  11  Mass.  27;  Btory,  Ag.  §§  147,  154,  161;  1  Pars. 
Cont.  64.  In  De  Witt  v.  Walton,  9  N.  t.  671;  Eastern  E.  Co.  v. 
Benedict,  5  Gray,  561;  Bank  of  N.  A.  v.  Hooper,  Id.  567;  and  An- 
derton  v.  Shoup,  17  Ohio  St.  125, — it  is  decided  that,  even  where  an 
agent  executes  commercial  paper  in  his  own  name,  though  he  discloses 
his  principal,  still  it  is  only  the  contract  of  the  agent  and  not  of  the 
principal,  though  the  principal  may  have  had  the  benefit  of  it.  So 
all  evidence  in  this  case  was  improper,  and  the  petition  does  not  even 
state  facts  sufScient  to  constitute  a  cause  of  action. 

McComas  d  McKeighan^  for  defendant  in  error. 

The  court  substantially  instructed  the  jury  that,  if  they  found 
the  facts  as  detailed  by  witnesses  for  the  bank,  they  should  find 
for  it;  if  as  detailed  by  Weil,  against  the  bank.  The  jury  found  for 
the  bank ;  and  that  finding  disposes  of  the  questions  of  fact. 

This  is  not  an  action  on  an  acceptance,  and  hence  the  argument  of 
counsel,  and  cases  cited  on  this  point,  have  no  application.  The 
statute  of  frauds,  however,  is  one  of  the  defenses  set  up  in  defendant's 
answer,  and  urged  in  the  instructions  asked  below,  though  apparently 
abandoned  in  the  argument.  The  agreement  of  K.  &  W.,  that  they 
should  be  responsible  for  all  money  advanced  on  drafts  drawn 
*4d2  by  T.,  L«  &  Co..  was  *not  a  promise  ''to  answer  for  the  debt, 
default,  or  miscarriage  of  another."  It  was  not  a  collateral, 
bat  an  original,  undertaking ;  the  promise  being  that,  if  the  bank 
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woald  advance  money  to  E.  &  W.  through  their  agent,  on  his  drafts, 
they  would  be  responsible.  The  advantage  to  be  gained  ran  to  E. 
&  W.,  and  not  to  Bnhman  or  the  bank.  Emmerson  v.  Slater,  32 
How.  28,  43 ;  Castling  v.  Aubert,  2  East,  325 ;  Townsley  v.  Samrall, 
2  Pet.  170.  But,  even  if  this  was  an  action  on  a  failure  to  accept, 
we  do  not  think  it  would  come  within  the  provision  of  our  statute 
relating  to  bonds,  notes,  and  bills.  That  provides  "that  no  person 
within  this  state  shall  be  charged  as  an  acceptor  of  a  bill  of  exchange, 
unless  his  acceptance  shall  be  in  writing."  Gen.  St.  116,  §  8.  This 
provision  would  hardly  excuse  the  non- performance  of  a  promise  to  a 
bank  or  other  person  to  accept  a  draft  if  such  bank  or  other  person 
would  advance  money  to  the  drawer  on  the  draft.  The  consideration 
of  the  advance  being  the  promise  to  accept,  a  promisor  would,  we 
think,  be  forced  to  make  it  good. 

It  is  claimed  that  this  action  cannot  be  maintained,  because  it  is 
an  attempt  to  charge  persons  other  than  as  shown  by  the  draft.  It 
is  not  an  action  to  charge  Eohn  &  Weil  as  parties  to  the  draft,  but 
an  action  on  their  original  promise,  and  for  money  had  and  received 
by  the  principals,  E.  &  W.,  through  their  agent,  Buhman.  It  makes 
no  difiference  to  the  bank  what  Buhman  did  with  the  money.  The 
bank  was  not  their  agent,  and  could  not  follow  it,  and  see  it  properly 
applied;  and  whether  it  was  or  not  properly  used  the  record  does 
not  show.  This  is  the  true  test,  viz. :  that  where  the  written  instru- 
ment is  merely  used,  among  other  things,  as  evidence  to  show  the 
right  or  liability,  the  party  really  liable  may  be  sued.  2  Pars.  Gent. 
56,  note. 

Yalbntinb,  J.  This  was  an  action  on  an  alleged  parol  contract 
entered  into  between  the  First  National  Bank  of  Fort  Scott  and  the 
firm  of  Kohn  &  Weil.  The  alleged  contract  was  made  on  the 
*4:33  part  of  the  bank  by  B.  P.  McDon^ald,  its  president,  and  on 
the  part  of  Eohn  &  Weil  by  Jacob  Weil,  a  member  of  the  firm. 
At  the  trial  of  this  case  in  the  court  below  both  McDonald  and  Weil 
testified  with  regard  to  what  said  contract  was ;  and  there  was  bat  verj 
little  if  any  other  evidence  with  reference  thereto.  McDonald  and 
Weil  differed  in  some  respects  with  regard  to  the  terms  of  the  con- 
tract; but  as  the  whole  case  was  fairly  submitted  to  a  jury,  and  as 
the  jury  found  a  general  verdict  in  favor.of  the  bank,  and  against 
Eohn  &  Weil,  we  must  now  presume  that  the  contract  was  just  what 
McDonald  testified  that  it  was.  The  jury  made  no  special  findings, 
and  there  is  nothing  else  in  the  record  than  what  we  have  menticmed 
that  would  tend  to  impeach  the  general  verdict  of  the  jury.  Then, 
upon  the  theory  that  the  contract  was  just  what  McDonald  testified 
that  it  was,  the  principal  facts  in  the  case  are  substantially  as  fol- 
lows :  During  the  winter  of  1872,  Eohn  &  Weil,  of  Leavenworth,  were 
general  dealers  in  hides,  wool,  etc.,  and  William  Buhman  was  their 
agent  for  such  business  at  Fort  Scott.     Weil  went  to  the  bank  of  the 
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plaintiff  below,  and  told  McDonald  that  Btibman  was  going  to  pur- 
chase hides,  etc.,  inelasively  for  their  firm,  and  ship  the  same  to  Tans- 
Big,  Livingston  &  Co.,  St.  Louis,  Missouri;  and  in  order  to  obtain 
funds  for  suob  purpose  Bubman  would  draw  drafts  on  Taussig,  Liv- 
ingston &  Co.,  not  to  exceed  $1,500  at  any  one  time,  and  that  if  the 
bank  would  cash  such  drafts  they,  Kobn&  Weil,  would  be  responsible 
for  their  payment.  McDonald^  for  the  bank,  agreed  to  cash  said 
drafts.     Afterwards  Bubman  drew  the  foilowing  draft,  to*wit : 

"$1,000.  Fort  Scott,  February  17,  18T2. 

**  Pay  to  the  order  of  First  National  Bank,  Fort  Scott,  one  thousand 
dollars,  value  received,  and  charge  same  to  account. 

"W.  BUHIUN. 

'^To  Taussig,  Livingston  d  Co.,  St.  Louis." 

The  bank  cashed  this  draft,  then  sent  it  to  St.  Louis,  where  it  was 
presented  to  Taussig,  Livingston  &  Co.,  who  refused  to  pay  it.  It 
was  then  duly  protested,  and  sent  back  to  the  bank  at  Fort 
*434  Scott.  The  bank  then  commenced  this  ^action  against  Eohn 
&  Weil,  asking  judgment  for  the  amount  of  the  draft,  with 
interest,  protest  fees,  damages,  and  costs.  The  facts  are  all  fully  set 
forth  in  the  plaintiff's  petition;  and  therefore,  if  the  plaintiff  may 
recover  at  all,  if  the  bank  has  any  qause  of  action  against  Kohn  & 
Weil  on  the  foregoing  facts,  the  plaintiff  may  recover  in  this  action. 

The  objections  to  a  recovery  seem  to  be  about  as  follows :  (1)  No 
action  can  be  maintained  against  Kohn  &  Weil  on  the  draf fc,  for  they 
are  not  parties  thereto,  either  as  drawers,  acceptors,  or  indorsets.  (2) 
No  action  can  be  maintained  on  the  parol  contract,  because — First, 
it  does  not  purport  to  make  Eohn  &  Weil  acceptors  of  the  draft,  and 
could  not  if  it  did,  for  an  acceptance,  or  agreement  to  accept,  must  be 
in  writing,  (Gen.  St.  115,  §§  8-10;)  second^the  contract  is  void,  being 
in  contravention  of  section  6  of  the  statute  of  frauds,  (Gen.  St.  505,) 
which  requires  that  all  promises  to  answer  for  the  debt  or  default  of 
another  shall  be  in  writing.  There  are  perhaps  some  other  objec- 
tions made,  but  they  are  based  upon  what  counsel  think,  the  facts 
ought  to  be,  and  not  upon  what  the  record  actually  shows  them  to  be. 
For  instance,  counsel  for  Eohn  &  Weil  would  take  the  parol  contract 
as  Mr.  Weil  testified  that  it  was,  while  we  must  take  it  as  Mr.  Mc- 
Donald testified  that  it  was.  We  do  not  think  that  any  of  the  objec- 
tions, or  all  of  them  taken  together,  are  sufficient  to  defeat  a  recovery. 
In  order  to  hold  Eohn  &  Weil  liable,  it  is  not  necessary  to  consider 
them  as  parties  to  said  draft.  They  were  certainly  not  parties  on  the 
face  of  the  draft,  and  yet  their  agent  was;  and  generally,  where  an 
agent  does  business  for  an  unnamed  principal,  he  makes  the  princi- 
pal as  well  as  himself  liable.  Wolfiey  v.  Bising,  12  Ean.  *535 ;  Butler 
V.  Eaulback,  8  Ean.  *6(>8,  *674,  et  seq.  No  one  claims  that  Eohn  & 
Weil  were  acceptors  of  the  draft,  or  that  they  ever  agreed  to  accept  it. 
Taussig,  Livingston  &  Co.  are  the  only  persons  who  could  have  ac- 
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cepted  the  draft  before  it  was  dishonored,  and  no  one  would  sappoee 
that  a  contract  would  be  made  before  a  draft  were  drawn  for  adj 
person  to  accept  such  draft  ''supra  proUntJ*  Said  parol 
*435  contract  is  not  *void  as  being  in  contravention  of  section  6  of 
the  statute  of  frauds.  Townsley  ▼.  Sumrall,  2  Pet.  170, 181, 
182.  It  is  an  original  promise  of  Eobn  &  Weil  that  they  wiU  pay 
their  own  debt  contracted  by  their  agent,  Bnhman,  if  Taussig,  Liv- 
ingston &  Go.  do  not  pay  it. 

The  bank  took  judgment  in  the  court  below  for  merely  the  amoant 
of  money  paid  out  by  the  bank  on  the  draft,  with  7  per  cent,  interest 
per  annum.     This  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 


MissouBi,  K.  &  T.  Ry.  Co.  r.  City  of  Fort  Bcjott,* 

July  Term,  1875. 

1.  Case  Made :  Power  of  Judge  pro  Tem.  Under  section  1  of  chapter  85  of 
the  laws  of  1870,  a  judge  pro  tem.  may,  after  the  expiration  of  the  term 
at  which  a  case  has  been  tried  before  him,  if  within  the  time  allowed  hj 
law,  or  the  order  of  the  court,  settle  and  sign  a  case  made. 

ft 

^The  making  and  serying  of  a  case  are  the  acts  of  the  plaintiff  in  error;  the 
suggestion  of  amendments,  the  act  of  the  defendant  in  error;  and  the  settling  and 
signing  of  the  case,  the  duty  of  the  jud^e.  The  Jurisdiction  of  the  judge  to  set- 
tle the  case  is  a  special  and  limited  jurisdiction,  which  only  arises  at  the  time, 
and  under  the  circumstances,  specified  hy  law;  and  in  the  absence  of  any  appear- 
ance of  the  opposite  party,  or  a  waiver  of  amendments,  it  should  appear  upon 
the  face  of  the  record— ^tV^i,  that  the  case  had  been  duly  served;  and.  meand,  that 
.  amendments  had  been  suggested  or  waived,  or  that  the  Opposing  party  had 
'  notice  of  the  time  and  place  of  the  settling  of  the  case.  Weeks  v.  Medler.  18 
Kan.  425.  Case  made,  signed,  and  settled  by  judge  pro  tern.  Garvin  y.  Jennerson. 
20  Kan.  871.  Trial  judge  has  the  power,  on  his  own  motion,  to  make  such  altera- 
tions, erasures,  and  additions  in  it  as  may  be  necessary  to  make  it  speak  the  truth. 
The  decision  of  the  trial  judge,  that  a  case  made,  as  prepsred  for  his  signature  by 
one  of  the  parties  to  the  action,  is  untme,  is  conclusive  and  final.  Building  Ass'n 
v.  Beebe,  24  Kan.  8S3.  The  district  court  has  no  power  to  extend  the  time  for 
making  a  case,  after  the  time  fixed  by  the  statute  and  by  order  of  the  court  or 
judge  has  once  elapsed.  Mxha  Life  Ins.  Co.  v.  Koors,  26  Kan.  215.  But  see  Baker 
v  Hall,  29  Kan.  617.  Insufficient  certificate,  Allen  v.  Kmeger,  26  Kan.  74:  £d- 
mondson  v^  Beals,  27  Kan.  656;  authentication  of,  Muscott  v.  Hanna,  26  Kan. 
770;  withdrawing  case  for  authentication.  Pierce  v.  Myers,  28  Kan.  864;  presump- 
tion, Hammerslough  y.  Hackett,  80  Kan.  67:  8.  C.  1  Pac.  Rep.  41;  Douglass  v. 
Parker,  82  Kan.  508;  8.  C.  5  Pac.  Rep.  178;  supplementary  proceedings,  Taylor 
V.  Mason,  28  Kan.  881;  Salina  B.  &  8.  Ass'n  v.  Beebe,  24  Kan.  868;  correction  of. 
Edwards  v.  Porter,  28  Kan.  700;  omissions  cannot  be  supplied  by  stipulation  of 
counsel.  Parker  v.  Remington  8.  M.  Co..  24  Kan.  81;  after  expiration  of  term  of 
office  of  trial  judge,  Gruble  v.  Wood,  27  Kan.  585;  see  Taylor  v.  Mason,  28  Kan. 
881;  may  delay  settling  and  signing,  how  and  when,  Hammerslough  v.  Hacked 
80  Kan.  57;  8.  0.  1  Pac.  Rep.  41;  court  rules  in  reference  to,  Jonea  v.  Menefee,^ 
Kan.  486;  sufficiency  and  validity  of.  determined,  see  Meizell  v.  Kirkpatridt. » 
Kan.  18;  Farlin  v.  Sook.  26  Kan.  897;  Muscott  v.  Hanna,  Id.  770;  Baker  v.  Hall. 
29  Kan.  617;  tee,  also,  Morgan  y.  Chappie,  10  Kan.  168,  and  note. 
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2.  :  Time  for  Settling:  Suggesting  Amendments.    The  statute 

allows  three  days,  after  the  time  fixed  for  making  and  serving  a  case,  for 
the  suggestion  of  amendments;  and  an  extension  of  time  for  making  and 
serving  a  case  does  not  take  away  the  three  days  for  the  suggestion  of 
amendments,  and  such  latter  time  commences  to  run,  not  from  the  date 
of  the  actual  service  of  the  case  made,  hut  from  the  expiration  of  the 
period  of  extension. 

8.  .    Where,  by  the  order  of  the  court  thirty  days  are  given  in  which 

to  make  and  serve  a  case,  it  is  settled  and  signed  in  time,  if  settled  and 
signed  within  thirty-three  days  from  the  date  of  the  order. 

4.  :  Certificate  of  Judge :  False  Certificate  Disregarded.    Where 

,  the  certificate  of  the  trial  judge  to  a  case  made,  or  bill  of  exceptions,  is 
shown  to  be  intentionally  false,  and  to  have  been  fraudulently  prepared, 
this  court  may  disregard  it;  but  it  should  be  wholly  disregarded.    If  the 
falsehood  and  corruption  be  in  favor  of  the  plaintiif  in  error,  and  to  secure 
a  reversal,  ordinarily  the  rights  of  the  defendant  jn  error  can  be  pro- 
♦436    tected  in  a  new  trial.    If  in  *favor  of  the  defendant  in  error,  and  to 
prevent  a  reversal,  cases  may  arise  in  which  it  will  be  the  duty  of  this 
court  to  set  aside  the  judgment  and  order  a  new  trial,  upon  the  presump- 
tion, on  account  of  such  corruption  in  the  preparation  of  the  case  made, 
or  bill  of  exceptions,  that  the  plaintiff  in  error  was  wronged  upon  the 
trial. 

5. :  Certificate  not  to  be  Altered  or  Reformed.    But  not  even  in 

such  a  case  will  this  court  attempt  to  reform  the  certificate  by  striking 
out  or  adding  thereto.  So  that,  where  a  motion  has  been  made  in  this 
court  to  strike  out  a  poition  of  the  certificate  of  the  trial  judge  to  a  case 
made,  on  the  ground  that  it  was  intentionally  false,  and  fraudulently  pre- 
pared, and  the  charge  is  made  that  there  was  a  conspiracy  between  the 
said  judge  and  the  counsel  of  defendant  in  error  to  prevent  the  plaintiff 
in  error  from  obtaining  a  case  for  review,  such  motion  must  be  overruled 
without  regard  to  the  questions- of  fact  raised  thereby. 

6.  Municipal  Corporations :  Contract  with  Bailroad  Company:  Breach 
of  Contract:  Damages.  The  city  of  Fort  Scott  subscribed  $75,000  of 
stock  in  the  Missouri,  Kansas  &  Texas  Bailway  Company,  and  issued 
$75,000  of  its  bonds  in  payment  therefor.  It  also,  by  virtue  of  the  said 
contract,  issued  to  the  said  company  $25,000  of  its  bonds  for  the  purchase 
of  the  right  of  way  through  the  city,  and  grounds  for  machine-shops,  en- 
gine^-houses,  etc.  The  subscription  was  made  upon  condition  that  the 
company  should  construct,  within  six  months,  a  railroad  from  Sedalia, 
Missouri,  through  Fort  Scott,  to  connect  with  the  line  running  from  Junc- 
tion City  in  a  south-easterly  direction;  that  it  should  make  this  the  great 
through  line  to  the  Indian  Territory  and  Texas,  and  construct  no  other 
line  of  road  south  of  Fort  Scott  in  the  same  direction ;  and  that  it  should 
make  Fort  Scott  the  end  of  a  division,  and  erect  engine-houses  and  ma- 
chine-shops at  or  near  said  place  before  doing  so  at  any  other  point  south- 
west of  Sedalia  on  the  through  line  of  its  road.  The  company  complied 
with  this  contract,  except  that  it  did  not  make  Fort  Scott  the  end  of  a 
division,  and  did  not  erect  the  engine-house  and  machine-shops  there, 
but  did  so  erect  them  at  Parsons.  In  an  action  by  the  city  against  the 
company  for  damages,  for  failing  to  comply  with  this  part  of  its  contract, 
testimony  was  admitted  for  the  purpose  of  proving  the  damages  sustained, 
over  the  objection  of  the  company,  tending  to  show  a  decline  in  the  pop- 
nJation  of  Fort  Scott,  and  a  depreciation  generally  in  the  value  of  real 
estate  through  the  city  during  a  period  commencing  subsequently  to  the 
construction  of  the  road,  yet  pri6r  to  the  building  of  the  shops  and  engine- 
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houses  at  Parsons,  and  ending  after  the  fact  of  sach  hnilding  had  become 
known  at  Fort  Soott.    Held,  that  sach  testimony  was  improperly  ad- 
mitted, and  that  such  matters  did  not  enter  into  or'  form  a  part  of  the 
proper  measure  of  danlages. 

H37  *7.  Damages:  SpeculatiTe  Damages  not  Allowable.  Such  testi- 
mony is  objectionable  becaune  it  is  speculative,  and  because  amid  the 
variety  of  causes  tending  to  produce  such  results  there  is  no  means  of 
determining  how  much  is  due  to  this  single  cause;  it  is  also  tantamount 
to  inquiry  into  profits,  and  those  not  the  direct  and  immediate  fruits 
of  the  contract,  but  remote  and  uncertain ;  and  it  does  not  disclose  the 
direct  pecuniary  loss  of  the  city,  which,  in  an  action  ex  contract  is  the 
proper *hieasure  of  damages.  *  ^ 

8.  :  Bules  for  Measuring.    The  following  may  be  laid  down  as  true 

rules  for  ascertaining  the  damages  in  cases  like  this:  Wherever  it  can  be 
shown  by  the  contract,  or  aliwide,  that  a  certain  and  definite  amount 
was  paid  as  a  consideration  for  the  condition  broken,  such  sum  and  inter- 
est may  be  properly  recovered.  Or,  where  the  unperformed  condition  is 
the  erection  of  buildings,  or  other  improvements,  within  the  city,  the 
value  of  such  improvements  for  purpose  of  taxation  may  be  treated  as 
the  measure  of  damages. 

9. :  Where  Contract  is  Entire.    Where  the  contract  is  an  entirety, 

and  there  is  in  it  no  means  of  apportionment,  and  nothing  can  be  shown 
aliunde  to  establish  an  apportionment,  nor  to  show  the  relative  or  abso- 
lute values  of  the  several  conditions,  no  action  can  be  maintained  to 
recover  the  consideration,  if  unpaid,  nor  upon  a  quantum  menUt,  until 
all  the  conditions  are  performed;  and  if  the  consideration  has  been  paid 
in  advance,  and  only  part  of  tlie  conditions  are  performed,  the  entire 
consideration  can  be  recovered  back.  Yet  to  this  conclusion,  in  any  given 
case,  the  law  reluctantly  comes,  and  only  when  it  is  perfectly  clear  that 
by  no  construction  or  evidence  can  there  be  any  apportionment  or  deter- 
mination of  values. 

Error  from  Bourbon  district  court. 

The  city  of  Fort  Scott  brought  its  action  to  recover  from  the  Mis- 
souri, Kansas  &  Texas  Bailway  Company  the  sum  of  one  hundred 
thousand  dollars,  for  alleged  breach  of  contract,  upon  the  statement 
of  facts  set  forth  in  plaintiff's  |>etitionj  in  substance  as  follows: 

"The  city  of  Fort  Scott  is,  and  was  at  the  time  mentioned  there- 
in, a  city  of  the  second  class,  organized  under  the  laws  of  Kansas. 
The  defendant  company^  in  the  year  1870,  was  engaged  in  the  con- 
struction of  a  railroad  via  Fort  Scott  from  Sedalia,  Missouri,  to  Den- 
ison,  in  the  state  of  Texas.  Said  railway  company,  in  order  to  se- 
cure aid  from  the  city  of  Fort  Scott  in  the  construction  of  its  road 
through  the  state  of  Kansas,  proposed  to  said  city  that  if  it  would  sab- 
scribe  $75,000  to  its  capital  stock,  and  issue  the  bonds  of  the 
*488  city  *in  payment  therefor,  and  also  issae  the*  bonds  of  the  city 
in  a  sum  not  exceeding  $25,000  for  the  purpose  of  procaring 
the  right  of  way  through  the  city  for  its  road,  and  of  purchasing  not 
exceeding  twenty-eight  acres  of  land  for  depots,  engine-houses,  ma- 
chine-shops, and  yard-room,  it  would,  within  six  months  from  an  elec- 
tion thereafter  to  be  held  upon  the  question  of  issuing  said  bonds,  con- 
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0tm€t,  or  cause  to  be  construoted,  and  put  in  operation  a  line  of  rail- 
road from  Sedalia,  Missouri,  to  the  city  of  Fort  Scott,  and  that  it 
woald  extend  the  road,  as  soon  thereafter  as  practicable,  in  a  south- 
westerly direction  to  a  point  therein  named  on  the  defendant's  road ; 
that  the  company  would  make  said  line  of  railway  from  Sedalia,  or 
any  point  north-west  thereof  to  which  the  company  might  thereafter 
extend  the  line  of  its  road,  the  great  through  line  by  way  of  Fort 
Scott  to  Texas;  that  the  company  would  make  Fort  Scott  the  end  of 
a  division  upon  its  road,  and  would  erect  engine-houses  and  machine- 
shops  at  or  near  Fotrt  Scott,  before  doing  so  iat  any  other  point  south- 
west of  Sedalia,  upon  the  through  line  from  Sedalia  by  way  of  Fort 
Scott  to  the  Indian  Territory  and  Texas,  as  soon  as  the  business  of 
the  line  should,  in  the  opinion  of  the  company,  render  such  shops 
necessary.  Thereupon  the  city  council  of  the  city  of  Fort  Scott  passed 
an  ordinance  submitting  said  proposition  to  the  qualified  electors  of 
said  city,  and  an  election  was  held  in  accordance  therewith  on  the 
thirtieth  of  August,  1870,  and  resulted  in  favor  of  the  proposition  con- 
tained in  the  submission.  On  the  fifth  of  December,  1870,  the  city 
of  Fort  Scott  subscribed  $76,000  to  the  capital  stock  of  the  company, 
by  an  ordinance  passed  on  that  day.  On  the  twenty-second  of  De- 
cember, 1870,  the  city  passed  another  ordinance  giving  to  the  com- 
pany $25,000  in  its  bonds,  in  lieu  of  the  grounds  it  had  agreed  to 
purchase  and  donate  for  right  of  way,  etc. ;  and  on  the  eleventh  of 
February,  1871,  the  city  delivered  $75,000  in  the  city's  bonds  to  the 
defendant  in  payment  of  such  first-mentioned  subscription. 

'"And  the  plaintiff  avers  that  it  has  duly  kept  and  performed  all  the 
conditions  of  said  contract  upon  its  part,  and  delivered  $100,000  of 
the  bonds  of  said  city  to  said  railway  company,  which  has  negotiated 
them,  and  they  have  passed  into  the  bands  of  innocent  purchasers; 
but  said  company  did  not  comply  with  its  part  of  said  contract,  but, 
on  the  contrary,  neglected  and  refused,  and  still  neglects  and  refuses, 
to  make  Fort  Scott  the  end  of  a  division  upon  said  line  of  its  road, 
and.  neglects  and  refuses  to  locate  its  engine-houses  and  ma- 
*489  *chine-6bops,  any  or  either  of  them,  at  the  city  of  Fort  Scott, 
or  at  or  near  said  point ;  but  has  located  its  machine-shops 
and  built  its  engine-bouses  at  the  city  of  Parsons,  which  is  south- west 
of  Sedalia,  on  the  line  of  its  said  road.  In  the  fall  of  1878  the  de- 
fendant did  erect  engine-houses  and  machine-shops  at  the  city  of  Par- 
sons, and  have  them  finished  and  in  operation  for  the  purpose  of  do- 
ing the  business  of  their  line  of  road,  contrary  to  the  terms  of  the 
aforesaid  agreement. 

"And  pliuntiff  charges  that  it  has  been  greatly  damaged  by  reason 
of  the  conduct  of- the  defendant  in  this  behalf;  that  if  the  defendant 
had  complied  with  its  said  agreement,  and  made  the  city  of  Fort  Scott 
the  end  of  a  division  on  the  line  of  its  road,  and  erected  the  engine- 
houses  and  machine-shops  at  or  near  said  city,  the  so  doing  would 
have  greatly  increased  the  business  and  augmented  the  population 
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and  wealth  of  the  city,  and  thereby  decreased  the  rate  of  taxation 
neceseary  to  pay  the  interest  on  said  bonds  so  issued  to  the  defend- 
ant. 

''The  plaintiff  avers  that  the  sole  consideration  of  and  for  the  last- 
named  twenty-five  thousand  dollars  in  bonds,  was  to  enable  the  de- 
fendant to  purchase  grounds  for  said  engine-houses,  machine-shops, 
etc. ;  and  that  the  defendant  received  said  bonds,  negotiated  them, 
and  applied  the  proceeds  to  other  and  different  purposes,  and  did  not 
apply  the  proceeds  to  the  purposes  mentioned  in  the  contract. 

''And  the  plaintiff  avers  that  the  said  bonds  (viz.,  the  $75,000  and 
the  $25,000)  were  obtained  from  the  plaintiff  by  the  defendant  by 
lying,  fraud,  deceit,  and  hypocrisy  on  the  part  of  the  defendant,  with 
the  intent  to  cheat  and  defraud  the  plaintiff. 

"Wherefore  the  plaintiff  prays  and  demands  judgment  against  the 
defendant  for  the  value  of  the  said  bonds,  and  the  damages  so  sus- 
tained as  aforesaid,  to  the  amount  of  one  hundred  thousand  dollars.* 

A  copy  of  the  ordinance  (ordinance  No.  108)  reciting  and  desig- 
nating the  terms  of  the  proposed  subscription,  and  submitting  the 
question  to  an  election  on  the  thirtieth  of  August,  1870,  was  attached 
to  and  made  a  part  of  said  petition.  The  plaintiff  attached  to  its 
petition,  and  as  a  part  thereof,  ordinance  No.  129,  approved  Decem- 
ber 5,  1870,  making  the  subscription  of  the  $75,000  voted  at 
M40  said  election  of  the  ^thirtieth  of  August,  which  last-mentioned 
ordinance  has  a  preamble  as  follows : 

"Whereas,  heretofore,  to*wit,  on  the  thirtieth  of  August,  1870,  a 
special  election  was,  in  pursuance  of  ordinance  No.  108,  and  of  due 
proclamation,  and  notice  thereof,  held  in  the  several  wards  of  the  city 
of  Fort  Scott  for  the  purpose  of  submitting  to  the  qualilied  electors 
of  said  city  the  question  of  subscribing,  in  the  name  of  said  city, 
$75,000  to  the  capital  stock  of  the  Missouri,  Kansas  &  Texas  Railway 
Company,  and  of  selling  and  assigning  said  stock  for  a  nominal  con- 
sideration to  the  capitalists  engaged  in  the  construction  of  said  rail- 
way, under  the  name  of  the  Land  Grant  Railway  &  Trust  Company,  of 
New  York,  and  of  issuing  and  delivering  the  bonds  of  the  city  of  Fort 
Scott  to  said  company  in  payment  of  said  subscription,  for  the  pur- 
pose of  aiding  in  the  construction  of  the  railroad  of  said  company 
south-westwardly  from  said  city,  upon  certain  terms  and  conditions 
in  said  ordinance  contained;  and  whereas,  upon  the  canvass  duly 
made  of  the  votes  cast  at  said  election,  it  appeared  that  there  were 
cast  in  favor  of  the  proposition  submitted  523  votes,  and  against  said 
proposition  three  votes,  and  that  the  same  were  thereby  adopted; 
and  whereas,  the  terms  and  conditions  upon  which  said  subsoription, 
and  the  issue  and  delivery  of  said  bonds  to  said  company,  depended, 
have  been  complied  with  by  the  said  company:  Now,  therefore,  be 
it  ordained,"  etc. 

The  defendant  answered,  admitting  the  due  incorporation  of  plain- 
tiff and  defendant)  the  passage  of  the  ordinances  mentioned  in  the 
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petition,  the  submission  therein  provided,  the  election,  the  snbsorip- 
tion  of  the  $75,000,  and  the  delivery  of  the  city's  bonds  therefor, 
and  the  giving  to  defendant  of  $25,000  additional  in  bonds,  as 
claimed ;  bat  defendant  denied  all  the  other  averments  of  the  peti- 
tion, and  alleged  performance  by  defendant.  The  action  was  tried 
at  the  March  term,  1874,  of  the  district  coart,  J.  M.  G.,  judge  pro 
tern.,  presiding.  The  plaintiff  called  Samuel  Proctor,  F.  Gould,  Geo. 
W.  Chess,  and  Wm.  Fletcher,  as  witnesses,  from  whose  testimony  it 
appears  that  Fort  Scott  is  108  miles  south-westerly  from  Sedalia,  and 
Parsons  is  51  miles  south-westerly  from  Fort  Scott;  that  the  de- 
fendant, the  Missouri,  Kansas  &  Texas  Bailway  Company, 
*441  ^commenced  the  building  and  erection  of  their  round-house 
at  Parsons  in  the  fall  of  1871,  and  their  machine-shops  at  the 
same  place  in  1872,  all  of  which  were  in  running  order  in  the  sum- 
mer of  1873 ;  that  said  round-house  has  fourteen  B<i,all8,  and  is  used 
for  the  Sedalia  branch  of  defendant's  road,  and  the  machine-shops  are 
100  feet  wide  by  800  feet  long,  and  used  for  repairing  machinery  and 
rolling-stock  in  use  on  defendant's  road ;  that  said  round-house  cost 
about  $60,000,  and  said  machine-shops  about  $80,000;  that  at  said 
shops  about  sixty-five  men  were  kept  constantly  employed,  whose  ag- 
gregate monthly  pay  was  about  $3,000.  Plaintiff  also  called  George 
A.  Crawford,  H.  T.  Wilson,  James  S.  McCord,  E.  M.  Hulett,  C.  P. 
Drake,  B.  P.  McDonald,  all  for  many  years  residents  in  the  city  of 
Fort  Scott.  Their  testimony  showed  that  the  population  of  Fort 
Scott  in  1870  was  about  4,000;  that  it  was  upwards  of  5,000  in 
1872  and  in  1878,  and  between  5,000  and  6,000  now,  (time  of  trial, 
March,  1874;)  that  real  estate  was  higher  in  Fort  Scott  jn  1870  than 
in  June,  1872,  and  about  one-third  higher  in  June,  1872,  than  in  1873 ; 
that  defendant  had  built  no  machine-shops  in  Fort  Scott;  that  it 
was  known  in  July,  1872,  that  defendant  had  commenced  building  its 
machine-shops  in  the  city  of  Parsons;  that  the  depreciation  in  the 
value  of  property  in  Fort  Scott  commenced  in  1872,  and  was  from 
25  to  50  per  cent,  lower,  according  to  location;  that  the  decline  in 
property  commenced  before  the  panic  which  caused  a  depreciation 
in  property  in  almost  all  the  towns  in  this  state  since  1870  and  1872. 
Ail  this  testimony  relating  to  shops  and  buildings  and  business  at 
Parsons,  and  population  and  values  in  Fort  Scott,  was  admitted  over 
defendant's  objection  and  exception.  The  record  shows  that  ""it  was 
here  admitted  that  these  $26,000  in  bonds  were  delivered  to  the  de- 
fendant for  the  purchase  of  right  of  way  and  grounds,  as  provided  in 
the  ordinance  of  the  city  of  Fort  Scott  of  July  25,  1870,  referred  to 
in  plaintiff's  petition,  and  accepted  by  the  defendant  in  full  compli- 
ance with  section  8  of  that  ordinance.  It  was  also  admitted  by  the 
defendant  that  the  $75,000  in  bonds  first  mentioned  in 
*442  ^plaintiff's  petition  have  passed  into  the  hands  of  innocent 
holders," 
Defendant  called  Augustus  Wilson  and  George  W.  Chess,  residents 
in  Parsonsy  who  testified  that  the  population  of  Parsons  in  1872,  and 
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also  at  the  time  of  the  trial,  was  aboat  2,500,  and  that  real  estate 
in  Parsons  had  depreciated  generally  from  25  to  35  per  cent,  as 
dompared  with  the  prices  of  Jane  and  Jnly,  1872.  0.  B.  Gnnn,  a 
witness  called  by  defendant,  testified  that  '*the  Missoari,  Kansas  & 
Texas  Railway  Company,  defendant,  within  six  months  from  tLe 
date  of  election  at  which  bonds  were  voted  by  the  city  of  Fort  Scott, 
constructed  and  pat  in  practical  operation  a  line  of  railway  from 
Sedalia,  Missoari,  to  the  city  of  Fort  Scott,  and  immediately  there- 
after extended  the  line  in  a  south-westerly  direction  to  the  city  of 
Parsons,  where  it  joins  another  part  of  its  road,  called  the  Neosho 
Division,  and  which  was  formerly  known  as  the  Union  Pacific  Bail- 
way,  Southern  Branch.  The  company  have  made  the  railway  from 
Sedalia  the  great  throagh  line  by  way  of  Fort  Scott  to  the  south-west 
and  sooth,  throagh  the  Indian  Territory  to  Texas,  and  they  have  con- 
structed no  other  road  from  Nevada,  Missouri.  The  company  have 
erected  here  at  Fort  Scott  passenger-house,  freight-house,  and  round- 
house. The  freight-house  cost  $4,700;  the  passenger-house,  $4,000, 
and  the  round-bouse,  $8,000  or  $3,500."  "It  was  here  admitted  that 
the  defendant  had  purohased  the  right  of  way  through  the  city  of 
Fort  Scott,  and  between  fifteen  and  twenty  acres  of  land  within  the 
city  for  depot  grounds,  yard-room,  and  other  purposes  connected  with 
its  business." 

H.  G.  Luey,  another  witness  called  by  defendant,  testified  as  fol- 
lows :  "I  am  the  agent  of  the  defendant  at  Fort  Scott.  The  engines 
of  all  freight  trains,  going  both  ways,  are  changed  at  this  point.  At 
least  three  engines  are  always  kept  at  Fort  Scott." 

The  transcript  does  not  contain  the  charge  or  instructions  given 
by  the  court  to  the  jury.     The  defendant's  counsel  asked  the  court 

to  give  the  following  instruotions  to  the  jury,  to-wit: 
*443  "(1)  If  the  jary  find  from  the  evidence  that  real  estate  *in 
the  city  of  Fort  Scott  has  depreciated  in  value  since  June, 
1872,  before  they  can  take  that  matter  into  consideration  in  estimat- 
ing the  damages  in  this  case,  they  must  further  find  from  the  evidence 
that  such  depreciation  was  the  natural  and  proximate  consequence  of 
the  breach  of  the  contract  alleged  in  plaintiff's  petition. 

*'(2)  If  the  jury  find  from  the  evidence  that  such  depreciation  was 
the  natural  and  proximate  consequence  of  the  acts  complained  of  in 
the  plaintiff's  petition,  the  damages  to  the  plaintiff  are  remote  and 
speculative,  and  the  plaintiff  can  only  recover  nominal  damages. 

'V3)  Before  the  plaintiff  can  recover  other  than'nominal  damages, 
it  is  incumbent  on  it  to  show  by  competent  testimony  the  amount 
and  value  of  the  real  estate  alleged  to  have  been  affected  by  a  breach 
of  the  contract  set  forth  in  the  petition.  If  the  plaintiff  has  failed  to 
do  that,  in  substance,  the  jury  have  no  data  upon  which  to  estimate 
the  damages,  and  can  render  a  verdict  only  for  nominal  damages. 

''(4)  While  the  law  implies  damages  for  the  breach  of  every  con- 
tract, if  the  plaintiff  would  recover  more  ihan  nominal  damages,  it 
must  prove  suefa  damages  by  competent  testimony ;  and  the  jury  can* 


MIB80imi|  K.  4c  T.  BY.  OO.  V.  CITY  OF  ITOBT  SCOTT.  837 

not  infer  damages,  but  must  find  the  same  as  a  fact  from  the  evi- 
dence. 

^(5)  The  real  question  for  the  jury  to  determine  is»  what  damages, 
if  any,  the  plaintiff  has  sustained  in  not  making  the  city  of  Fort  Scott 
the  end  of  a  division,  and  in  erecting  engine^hooses  and  machine- 
shops  at  other  points  south-west  of  Sedalia  on  the  through  line  of 
railroad  from  Sedalia,  by  way  of  Fort  Scott,  to  the  Indian  Territory 
and  Texas,  before  erecting  the  same  at  or  near  Fort  Scott, — said  dam- 
Hf^es  to  be  determined  by  the  rules  before  stated." 

The  court  refused  to  give  the  second  and  third  instructions,  and  the 
record  does  not  show  whether  the  first,  fourth,  and  fifth  were  given  or 
refused.  The  defendant  also  submitted  to  the  court  in  writing  six 
special  questions,  and  requested  the  court  to  direct  the  jury  to  find 
upon  the  particular  questions  of  fact  so  stated,  and  to  direct  them  to 
return  a  written  finding  thereon.  Said  questions,  and  the  answers 
theretOi  as  returned  by  the  jury,  and  their  general  verdict,  are  as 
follows : 

''We,  the  jury,  find  for  the  plaintiff,  and  assess  its  damages  at  one 
hundred  thousand  dollars. 
*444    *''To  the  questions  of  fact  submitted  to  them,  the  jury  find  as 
follows,  to- wit: 

'^(1)  Did  the  defendant  construct  its  machine-shops  and  engine- 
houses  at  Parsons,  before  any  were  constructed  at  Fort  Scott?  An- 
swer,  Yes. 

'*(2)  Has  it  erected  any  machine-shops  or  engine-houses  at  Fort 
Scott?  Answer.  No  machine-shops;  but  one  small  engine  or  round 
house. 

"(3)  Has  it  made  Foit  Scott  the  end  of  a  division?    Answer.   No. 

"(4)  If  the  defendant  has  failed  to  construct  its  machine-shops  and 
engine-houses  at  Fort  Scott,  has  the  plaintiff  sustained  any  damages 
thereby  ?    Answer.   Tes. 

"(5)  If  the  answer  to  the  last-named  question  be  'Yea,'  how  much 
damage  has  the  plaintiff  sustained?  Answer.  One  hundred  thou- 
sand dollars. 

'*(6)  If  the  jury  find  plaintiff  sustained  more  than  nominal  dam- 
ages, 'how  are  such  damages  made  up,  and  from  what  data?  An- 
swer. From  the  evidence,  and  from  breach  of  contract." 

Upon  the  return  of  said  jury,  and  the  delivery  to  the  clerk  of  the 
€Ourt  of  their  written  findings  to  said  questions  of  fact  so  submitted 
to  them,  defendant  objected  to  their  answer  to  the  sixth  question 
submitted  to  them,  and  requested  the  court  to  resubmit  that  question 
to  the  jury,  with  the  instruction  to  bring  in  a  written  finding  respon- 
sive to  the  question ;  which  the  court  refused  to  do,  and  defendant 
duly  excepted.  Afterwards,  at  the  same  term,  and  on  the  second  of 
April,  defendant's  motion  for  a  new  trial  was  overruled,  and  judg- 
ment was  entered  on  the  verdict  in  favor  of  the  plaintiff  for  $100,000, 
and  eostB.  And  the/  record  shows  that  on  said  second  of  April,  "and 
V.  16k— 22 
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by  oonsent  of  parties,  made  in  open  court,  it  is  ordered  that  said  de* 
fendant  have  thirty  days  from  the  date  of  this  entry  in  which  to 
make  a  case  and  exceptions,  which  case  so  made  shall  be  aervei 
upon  plaintiff's  attorneys  at  least  five  days  before  the  same  shall  be 
submitted  to  the  judge  pro  tern,  of  this  court  for  allowance,  settle- 
ment, and  signature.  And,  by  like  oonsent  of  parties,  it  is  ordered 
that  execution  be  stayed  for  forty  days  from  this  date." 

The  transcript  shows  that  defendant's  attorney  made  a  ''case'* 
*445     and  served  it  on  plaintiff's  attorneys,  April  21, 1874.    *To  the 
case  so  served  are  appended  several  papers,  to*wit : 

First,  A  protest  by  plaintiff's  attorneys  against  the  settlement  of 
the  case  by  the  pro  tern,  judge,  denying  "the  right  and  jurisdiction  of 
said  J.  M.  G.  to  sign,  make,  or  allow  said  case  after  adjournment  of  the 
court  sine  die,  and  while  the  regular  judge"  was  present  in  the  county, 
and  *'  because  no  copy  of  said  case  as  presented  was  served  upon  the 
plaintiff,  as  required  by  the  court;"  to  which  protest  were  annexed 
three  proposed  amendments  to  the  case.  This  "protest  and  amend- 
ments" was  marked,  "Filed  with  me,  April  22, 1874;"  which  indorse- 
ment was  signed  by  the  pro  tern,  judge. 

Second.  A  notice,  which,  after  the  title,  is  as  follows : 

"Gentlemen:  Please  take  notice  that  on  Friday,  the  first  day  of 
May,  1874,  at  2  o'clock  in  the  afternoon,  or  as  soon  thereafter  as 
counsel  can  be  heard,  I  shall  present  the  case  made  in  the  above-en- 
titled action,  and  served  on  you  the  twenty-first  day  of  April,  1874, 
to  the  Hon.  John  M.  Galloway,  the  trial  judge  of  said  case,  at  his 
office  in  the  city  of  Fort  Scott,  Kansas,  for  signature  and  certification 
"Yours,  etc.,  T.  C.  Sbabs,  Attorney  for  Defendant." 

— Which  notice  has  this  indorsement : 

"We  admit  service  of  a  copy  of  the  within  notice,  this  twenty-ninth 
day  of  April,  1874. 

"MoCoMAS  &  McKbighan,  Plaintiff's  Attorneys." 

Third.  An  affidavit  which,  after  the  title  and  venue,  is  as  follows: 

"T.  G.  Sears,  being  duly  sworn,  deposes  and  says  that  he  is  the 
attorney  for  the  defendant  in  the  above-entitled  action;  that  on  the 
twenty-first  day  of  April,  1874,  he  served  a  copy  of  the  annexed 
case  upon  McGomas  A  McKeighan,  attorneys  for  the  plaintiff  herein; 
that  no  amendments  have  been  made,  served,  or  suggested  by  or  on 
behalf  of  said  plaintiff;  that,  pursuant  to  the  notice  served  on  plain- 
tiff's attorneys,  April  29, 1874,  this  affiant  went  to  the  office  of  Johk 
M.  Gallowat,  the  trial  judge  of  this  action,  at  10  minutes  before  9 
o'clock  p.  M.  of  May  1st,  and  remained  there  without  leaving  for  a 
moment  until  half-past  6  o'clock;  that  said  office  was  open,  but  nei- 
ther the  said  Galloway  nor  either  of  the  plaintiff's  attorneys  ap- 
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peared  there,  nor  any  one  in  their  behalf;  that  deponent  made  in- 
quiries as  to  their  whereabouts,  but  oould  only  learn  that  the 
*446  said  GaliiOway  left  his  office  about  *noon.  of  that  day ;  that 
at  half-past  six  deponent  went  to  the  residence  of  said  Gallo- 
way, and  was  then  informed  by  his  wife  that  she  was  not  aware  of 
his  whereabouts,  and  that  he  had  not  been  home  since  morning; 
that  deponent  again  went  to  the  residence  of  said  Gallowat  soon 
after  9  o'clock  in  the  evening,  but  could  not  find  him,  or  hear  any- 
thing about  him.  T.  G.  Sbabs. 

**  Subscribed  and  sworn  to  before  me  this  first  day  of  May,  1874. 

"M.  V.  Voss,  Judge  Sixth  Judicial  District." 

Fourth.  A  certificate  made  by  the  regular  district  judge,  which, 
after  the  title,  is  as  follows : 

"And  now,  to-wit,  May  1,  1874,  it  appearing  to  me  that  a  copy  of 
the  foregoing  case  was  served  on  Messrs.  McComas  &  McEeighan, 
plaintiff's  attorneys,  on  the  twenty-first  day  of  April  1874,  and  it 
further  appearing  from  the  notice  and  admission  of  service  thereof, 
hereto  attached,  that  the  said  foregoing  case  would  be  presented  to 
the  Hon.  John  M.  Galloway  (the  2>ro  tern,  judge  of  this  court  who 
tried  this  cause)  for  signature  and  certification  at  his  office  at  3 
o'clock  p.  M.  of  this  day;  and  it  further  appearing  from  the  affidavit 
of  T.  C.  Sears,  defendant's  attorney,  hereto  attached,  that  he,  the 
said  Sears,  attended  at  the  office  of  said  Galloway  at  the  hour  men- 
tioned in  said  notice,  and  remained  there  the  whole  time  until  half- 
past  sil^.  M.  of  this  day,  and  that  said  Galloway  was  not  there, 
and  neither  said  McGomas  nor  McEeighan,  plaintiff's  attorneys, 
came  to  said  office  during  said  time;  and  it  further  appearing  from 
said  affidavit  (which  is  hereto  attached,  and  made  a  part  of  this  cer- 
tificate) that  no  amendments  to  said  case  have  been  made  or  sug- 
gested, (wherefore  said  case  is  deemed  and  taken  as  true:)  now, 
therefore,  that  the  said  case  so  as  aforesaid  made  and  served,  and 
the  several  objections  and  exceptions  therein  stated  and  contained, 
may  be  entered  and  become  a  part  of  the  record  of  this  cause,  I,  M. 
y.  Voss,  Judge  of  the  Sixth  judicial  district,  at  the  instance  and  re- 
quest of  said  defendant's  attorney,  and  in  the  presence  of  W.  C. 
Stewart,  city  attorney,  and  of  counsel  for  said  plaintiff,  do  hereby 
order  and  direct  that  the  said  case  be  filed  and  made  a  part  of  the 
record  herein. 

'"Witness  my  hand  at  my  office,  in  Fort  Scott,  at  10  o'clock  p.  m.. 
May  1,  1874.  M.  V.  Voss,  Judge." 

A  fifth  paper  attached  to  said  case  was  the  certificate  of  J.  M. 
*447     G.,  the  trial  judge,  made  and  dated  May  4,  1874.    *The  peti- 
tion in  error  and  transcript  being  filed  in  this  court,  the  de- 
fendant below,  as  plaintiff  in  error,  filed  in  this  court  a  motion,  which 
is  as  follows :  ' 
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"And  now  comes  the  Mlssoori,  Kansas  &  Texas  Railway  Company, 
plaintiff  in  error,  and  moves  the  conrt  to  strike  from  the  record  of 
said  action  filed  in  this  oonrt  all  that  portion  thereof  purporting  to 
be  '  amendments/  and  signed  by  MoGomas  &  McKeigban  and  Stew- 
art, and  parporking  to  have  been  filed  with  John  M.  Gallowat,  judge 
pro  iem.f  on  the  twenty-second  day  of  April,  1874,  because  (1)  the 
same  was  not  presented  to  the  party  making  the  case,  nor  his  attor- 
ney; (2)  the  said  paper,  or  so-called  'amendments,'  were  not  made 
nor  suggested  until  after  the  expiration  of  the  time  allowed  by  the 
statute.  And  the  said  plaintiff  in  error  moves  to  strike  out  from  the 
so-called  certificate  of  John  M.  Galloway,  pro  tern,  judge,  all  that 
portion  of  said  certificate  attached  to  the  record  herein  commencing 
with  the  words,  'and  at  the  same  time  and  place,'  and  ending  with 
the  words,  'and  does  not  contain  the  charge  of  the  court:'  and  also, 
from  the  last  clause  of  said  certificate,  the  words,  'with  amendments 
thereto,' — on  the  grounds  (1)  that  the  same  and  the  whole  thereof  is 
surplusage;  (2)  that  the  statements  therein  contained  are  intention- 
ally false,  and  were  fraudulently  incorporated.  This  motion  is  founded 
upon  the  record  filed  herein,  and  upon  affidavits  to  be  filed. 

"T.  0.  Sbabs,  Attorney." 

Subsequently,  and  on  the  twenty-seventh  of  October,  1874,  this 
court  made  an  order  appointing  A.  A.  Harris,  of  Fort  Scott,  as  com- 
missioner '*to  take  depositions  in  this  case  in  behalf  of  both  said  par- 
ties, and  that  he  have  power  as  such  commissioner  to  issue  subpoanas 
and  bring  before  him  at  such  time  as  he  may  designate,  priAto  Jan- 
uary 1,  1875,  any  person  or  persons,  and  the  same  with  books  and 
papers,  to  testify  what  is  known  to  them  concerning  the  matters 
contained  in  said  motion  of  plaintiff  in  error,  and  to  reduce  such  tes- 
timony to  writing,  and  transmit  the  same  to  this  court  on  or  before 
the  first  judicial  day  of  the  next  (January,  1875)  term  of  this  court." 
Said  commissioner  thereupon  took  and  filed  the  testimony  of  W.  H. 
Moore,  T.  C.  Sears,  W.  C.  Webb,  John  G.  Stuart,  Ira  D.  Bron- 
*448  son,  and  Wiley  Anderson,  on  *the  part  of  plaintiff  in  error, 
to  sustain  said  motion,  and  of  W.  G.  Stewart,  J.  H.  Sallee, 
J.  E.  McEeighan,  John  M.  Galloway,  James  F.  Holt,  and  H.  G.  Mc- 
Gomas,  on  the  part  of  defendant  in  error,  in  opposition  to  the  matters 
alleged  in  said  motion.  Said  motion,  and  the  case  itself  upon  its 
merits,  were  heard  and  submitted  together.  Elaborate  briefs  were 
filed  by  both  parties,  mainly  upon  said  motion,  but  as  the  court  de- 
clined to  pass  upon  the  merits  of  the  motion,  beyond  the  question  of 
power  in  the  court  to  grant  the  motion,  all  those  portions  of  the  briefs 
addressed  to' the  questions  of  fact  alleged  in  said  motion  are  omitted. 

T.  C.  Sears,  for  plaintiff  in  error. 

Section  547  of  the  Civil  Gode  (Gen.  St.  p.  787)  gives  to  a  party 
desiring  to  haye  any  judgment  or  order  of  the  district  court,  or  a 
judge  thereof,  reviewed  by  the  supreme  court,  permission  to  "make 


MIB80UBI,  K«  A  T.  BT.  <X>«  V.  GTrY  OF  FORT  SOOTT.  841 

a  case,  containing  a  stateiAent  of  so  mncb  of  the  proceedings  and 
evidence,  or  other  matters  in  the  action,  as  may  be  necessary  to 
present  the  errors  complained  of,  to  the  supreme  court."  Section 
548,  as  amended,  (Laws  1871»  p.  374,)  provides  that  ''the  case  so 
made,  or  a  copy  thereof,  shall,  within  three  days  after  the  judgment 
or  order  is  entered,  be  served  upon  the  opposite  party,  or  his  attorney, 
who  may  within  three  days  thereafter  9ugge$t  aTnendments  thereto,  in 
writing,  and  present  the  same  to  the  party  making  the  ca^se^  or  his  attor^ 
ney.^  Section  649,  as  amended,  (Laws  1870,  p.  168,)  provides  ''that 
the  court  or  judge  may,  upon  good  cause  shown,  extend  the  time  for 
making  a  case,  and  the  time  within  which  the  case  may  be  served ; 
and  may  also  direct  notice  to  be  given  of  the  time  when  a  case  may 
be  presented  for  settlement  after  the  same  has  been  made  and  served, 
and  amendments  suggested^  which,  when  so  made  and  presented,  shall 
be  settled,  certified,  and  signed  by  the  judge  who  tried  the  cause. 
*  *  *  If  no  amendments  are  suggested  by  the  opposing  party,  as 
above  provided,  saidiiose  shaU  be  taken  as  trtte,  and  containing  afuilX 

record  of  the  cause,  and  certified  accordingly, 
*449  *0n  the  twenty-first  of  April,  1874,  a  copy  of  the  proposed  case 
was  served  on  the  attorneys  of  defendant  in  error.  On  the 
twenty-ninth  of  April  a  notice  was  served  on  the  same  attorneys 
that  the  case  would  be  presented  to  the  pro  tern,  judge  on  the  first  of 
May  following,  at  3  o'clock  p.  v.,  for  signature  and  certification. 
This  notice  was  quite  unnecessary,  as  no  amendments  had  been  sug- 
gested, and  the  case  was  settled,  as  we  claim,  by  law. 

It  is  a  conceded  fact  that  no  amendments  in  writing  were  "presented 
to  the  party  making  the  case,  orhis  attorney,'^  Now,  section  543  clearly 
governs  when  the  case  is  made  within  the  three  days.  It  provides 
that  "the  case  and  amendments"  shall  be  "submitted  to  the  judge,  who 
shall  settle  and  sign  the  same."  Section  549,  as  amended,  after 
giving  the  court  or  judge  power  to  extend  the  time  for  "making  a  case, 
and  the  time  within  which  the  case  may  be  served,"  gives  the  court 
or  judge  the  further  power  "to  direct  notice  to  be  given  of  the  time 
when  a  case  may  be  presented  for  settlement  after  the  same  has  been 
made  and  served,  and  amendments  suggested,''  etc.  So  that  the  court 
or  judge  may  direct  within  what  time  the  defendant  inay  "make  a 
case."  The  court  in  this  case  gave  the  plaintiff  in  error  "thirty  days 
from  the  date  of  this  entry  in  which  to  make  a  case."  The  only  fur- 
ther order  pertaining  to  the  case  was  that  it  should  "be  served  upon 
plaintiff*s  attorneys  at  least  five  days  before  the  same  shall  be  sub- 
mitted to  the  judge  pro  tern,  of  this  court  for  allowance,  settlement, 
and  signature."  These  provisions  of  the  6rder  were  complied  with 
literally.  The  statute  then  further  provides  that  notice  may  be  given 
of  the  time  when  the  case  may  be  presented  for  settlement  "after  the 
case  has  been  made  and  served,  and  amendments  suggested*"  It 
does  not,  by  implication  or  otherwise,  change  or  affect  in  any  respect 
the  provisions  of  section  648,  that  "the  opposite  party  may,  within 
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three  days  thereafter,  suggest  ameudments  thereto  in  writing  and 
present  the  same  to  the  party  making  the  case,  or  his  attorney."     Now 

comes  the  last  clause  of  the  section :  ''And  if  no  amendments 
*450    are  suggested  by  the  ^opposing  party,  as  above  provided,"-^ 

that  is,  in  the  previous  section  548, — ''said  case  shall  be  taken  ag 
true."  Counsel  for  defendant  in  error  claim  that  the  force  of  this 
last  clause  is  broken  by  pretended  "amendments"  alleged  to  have 
been  filed  with  the  pro  tern,  judge  on  the  twenty-second  of  April,  the 
day  after  the  service  of  the  case.  Granting  that  the  paper  which 
Gallowat  attached  to  the  case  was  Sled  with  him  on  the  day  it  par- 
ports  to  have  been,  it  is  no  compliance  tinth  the  st€Uute,  and  has  no 
more  significance  than  if  counsel  had  filed  it  in  their  own  office. 
The  law  only  gave  the  opposite  party  the  right,  within  three  days 
after  the  service  of  the  case,  to  suggest  amendments,  and  directs  the 
manner  in  which  they  shall  be  served.  And  these  pretended  amend- 
ments are  no  part  of  the  record,  and  must  be  disregarded.  It  is  pal- 
pable that  no  amendments  were  "presented  to  the  opposite  party  or 
his  attorney,"  and  the  right  to  make  them  was  gone.  If  the  statute 
of  1870  be  construed  to  mean  what  it  says,  viz.,  that  "if  no  amend- 
ments are  suggested  by  the  opposing  party  as  above  provided,  said 
case  shall  be  taken  as  true,"  then  the  right  to  suggest  amendments 
was  absolutely  gone,  and  all  that  Gallowat  had  the  power  to  do  was 
to  certify  the  case.  Hence,  the  matters  contained  in  his  certificate, 
further  than  was  necessary  to  certify  that  it  might  become  a  part  of 
the  record,  are  surplusage. 

The  powers  and  duties  of  a  judge  pro  tern,  are  referred  to  by  attor- 
neys for  defendant  in  error,  and  it  is  contended  that  they  are  restricted 
to  the  time  while  such  judge  is  holding  court.  Such  is  not  the  mean- 
ing of  the  statute.  The  words  "while  holding  court"  are  not  a  lim- 
itation, when  taken  in  connection  with  the  remaining  part  of  the  sen- 
tence :  "The  judge  pro  tern,  shall  have  the  same  power  as  the  regular 
judge  while  holding  court,  and  in  respect  to  cases  tried  before  him,  or 
in  which  he  may  be  selected  to  act."  If  the  construction  sought  to  be 
established  by  counsel  for  defendant  in  error  had  been  contemplated, 
it  would  have  read,  "while  holding  court  in  respect  to  cases  tried  before 

him. "  The  word  "  and  "  clearly  indicates  that  he  is  to  have  such 
*451     power  *" while  holding  court,"  and  in  respect  to  cases  tried 

before  him,  or  in  which  he  may  be  selected  to  act ;  that  is,  when 
a  case  is  tried  before  him  his  powers  and  duties  to  the  end  are  the 
same  as  the  regular  judge.  Such  judge  pro  tern,  is  a  trial  judge,  as 
contemplated  in  the  amendment  of  1870  made  to  section  549.  Tbe 
.  judge  is  not  to  determine^  whether  any  allegation  is  or  is  not  proved, 
but  to  certify  as  a  matter  of  fact  what  the  rulings  of  the  court  were, 
and  what  the  witnesses  said.  The  legislature  coold  have  conferred 
this  authority  upon  any  other  person,  as  well  as  the  trial  judge.  The 
pretense  that  the  act  of  1870  is  unconstitutional,  as  containing  more 
than  one  subject,  is  hardly  worthy  of  consideration. 
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The  issoeB  really  made  by  the  pleadings  are :  (1)  That  the  railway 
eozopany  neglected  and  ref  ased  to  make  Fort  Soott  the  end  of  a  divis- 
ion, and  neglected  and  refused  to  erect  its  maohine-shops  at  Fort  Scott, 
before  it  did  so  at  any  other  point  south^westwardly  from  Sedalia. 
(2)  That  by  reason  thereof  the  city  of  Fort  Scott  has  been  greatly 
damaged  in  this,  viz.:  '*That  if  the  defendant  had  complied  with  its 
said  agreement,  and  made  the  city  of  Fort  Scott  the  end  of  a  division 
on  the  line  of  its  road,  and  erected  the  said  engine-hoases  and  machine- 
Bhopa  at  or  near  said  city,  the  so  doing  tootUd  htive  greatly  increaeed 
the  business  and  augmented  the  population  and  wealth  of  the  said  city, 
and  thereby  decreased  the  rate  of  taxation  necessary  to  pay  the  interest 
on  said  bonds  so  issued  to  the  defendant." 

The  allegation  in  the  petition  that  *'the  sole  consideration  of  and 
for  the  said  $25,000  in  bonds  was  to  enable  the  defendant  to  purchase 
groonds  for  said  engine-houses  and  machine-shops,  etc.," is  flatly  con- 
tradicted by  ordinance  No.  108,  §  8.  The  averment  ''that  the  defend- 
ant received  said  bonds,  negotiated  them,  and  applied  the  proceeds  to 
other  and  different  purposes,  and  did  not  apply  the  proceeds  thereof 
to  the  purposes  aforesaid,"  (supposing  that  the  "purposes  aforesaid*' 
refer  to  the  matters  mentioned  in  said  section  8,)  is  disproved  by  the 
plaintiff's  own  admission  on  the  trial,  "that  the  defendants 
*452  had  purchased  the  right  of  way  through  the  city  of  *Fort 
Scott,  and  between  fifteen  and  twenty  acres  of  land  within 
the  city  for  depot-grounds,  yard-room,  and  other  purposes  connected 
with  its  business." 

The  power  of  the  city  of  Fort  Scott  to  make  the  subscription  to 
the  capital  stock  of  the  defendant  company,  and  to  issae  its  bonds 
in  payment  therefor,  is  given  in  sections  51-53,  c.  28,  Gen.  St.  1868. 
Section  51  provides  that  "the  board  of  county  commissioners  of  any 
county,  the  city  council  of  any  city,  or  the  trustees  of  any  incorpo- 
rated town,  may  take  stock  for  such  coanty,  city,  or  town  in,  or  loan 
the  credit  thereof  to,  any  railway  company  duly  organized  under 
this  or  any  other  law  of  the  state."  The  remaining  sections  above 
cited  provide  for  the  manner  in  which  such  subscription  can  be  made, 
and  how  it  can  be  paid,  but  do  not  in  terms  make  provision  as  to  the 
method  by  which  any  of  the  corporations  named  might  "loan  its 
credit."  The  general  powers  of  cities  of  the  second  class  are  found 
at  section  4,  c.  19,  Gen.  St.  1868,  and  are  as  follows,  viz. ;  «  «  * 
Second.  To  purchase  and  hold  real  and  personal  property  for  the  use 
of  the  city.  #  •  •  Fourth.  To  make  all  contracts  and  do  all 
other  acts  in  relation  to  the  property  and  affairs  of  the  city,  necessary 
to  the  exercise  of  its  corporate  or  administrative  powers.  *  *  *" 
Section  5  then  provides  "that  the  powers  hereby  granted  shall  be 
exercised  by  the  mayor  and  council  of  such  cities,  as  are  hereinafter 
provided."  These  statutes  were  passed  by  the  legislature  at  the 
same  session.    It  is  clear  from  the  provisions  made  for  subscription 
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to  the  capital  stock  of  the  company,  and  the  payment  thereof,  that 
the  legislature  did  not  intend  to  confer  that  authority  in  the  general 
powers  delegated  to  cities  of  the  second  class.  It  is  equally  clear 
that  the  examination  of  those  powers  as  enumerated  demonstrates 
the  fact  that  the  legislature  did  not  delegate  any  snch  powers.  The 
only  authority  comes  from  sections  51-53,  c.  28,  Gen.  St.  What 
authority,  then,  did  this  latter  statute  confer?  Bimply  to  permit  the 
city  to  subscribe  to  the  capital  stock  of  the  railway  company,  and 

pay  up  snch  subscriptions  in  its  bonds,  or  loan  its  credit  to 
*453     *»uch  company.     No  authority  was  given  to  enter  into  spec* 

ulations  in  building  machine-shops,  engine-houses,  speeulat- 
ing  in  real  estate,  or  any  such  thing.  If.  it  had  entered  into  a  con- 
tract for  such  subscription  or  loan,  with  the  conditions  that  are  at- 
tached to  .the  ordinances  herein,  it  is  barely  possible  it  could  enforce 
it  in  case  of  breach,  by  a  recovery  in  damages, — but  only  such  dam- 
ages as  would  bear  a  pro  rata  proportion  between  those  conditione 
performed,  and  those  not  performed.  In  other  words,  that  it  coold 
only  make  such  a  contract  as  would  itself  furnish  the  measure  of 
damages.  It  could  take  the  necessary  measures  to  protect  itself  is 
what  it  paidy  but  no  further.  Profits  outtide^ — mere  results, — discon- 
nected with  the  consideration  paid  or  received,  although  growing  oat 
of  the  contract,  cannot  inure  to  a  municipal  corporation.  Individu- 
als, or  localities  within  tbe  corporate  limits,  may  be  benefited,  and 
make  great  gains,  by  the  establishment  and  operation  of  machine- 
shops,  the  construction  of  engine-houses,  depots,  etc.,  that  may  have 
been  secured  by  municipal  liberality  and  expenditures;  but  the  mu- 
nicipality,  never.  Its  powers  are  restricted  to  purely  municipal  ob- 
jects, and  its  property  to  municipal  uses,  only.  This  court  has  folly 
sustained  this  position  in  the  case  of  the  City  of  Leavenworth  ?. 
Norton,  1  Kan.  *482.  "All  powers,"  says  the  court,  "not  expressly 
granted  by  the  charter,  or  necessary  to  carry  out  the  powers  ex- 
pressly granted,  are  denied.  The  corporation  can  take  nothing  by 
implication."  The  same  doctrine  is  recognized  in  City  of  Leaven- 
worth V.  Bankin,  2  Kan.  *357.  But,  independently  of  such  restricted 
powers,  I  submit  that  the  conditions  upon  which  this  subscription 
was  made  and  paid,  constitute  such  a  contract,  and  only  such  an  one, 
as  furnishes  its  only  measure  of  damages  in  case  of  breach.  Sedg. 
Dam.  236.  The  only  damages  alleged  in  the  petition  are  contained 
in  the  following  paragraph,  viz.:  "7%e  so  doing  would  have  greatly 
increased  the  business  and  augmented  the  population  -and  wealth  of 
said  dty^  and  thereby  decreased  the  rate  of  taxation  necessary  to 

pay  the  interest  on  said  bonds,  so  issued  to  pay  said  de- 
'''454    fendant."     The  "City  of  »Fort  Scott"  holds  no  legal  relation 

whatever  to  the  business,  population,  or  wealth  within  its  cor- 
porate limits.  It  has  no  title,  legal  or  equitable,  to  any  of  the  prop- 
erty of  citizens  within  its  jurisdiction,  and  can  acquire  none  except 
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for  manicipal  purposes.  lis  citizens  are  in  no  sense  stockholders, 
and  the  city  is  in  no  sense  a  trastee.  If  it  may,  under  legislative 
permission,  subscribe  to  the  stock  of  railway  companies,  upon  condi- 
tions  providing  for  the  construction  of  machine-shops,  engine-houses, 
etc.,  it  may,  under  the  guise  of  sach  permission,  by  attaching  the 
necessary  conditions  to  such  subscription,  embark  in  speculative  ad- 
ventures ad  libitum;  thus  calling  into  exercise  corporate  functions 
that  are  expressly  prohibited.  For  the  purposes  of  this  argument  I 
admit  that  it  may  enforce  the  performance  of  the  conditions  upon 
which  the  subscription  was  made,  provided  they  are  legal  and  mutu- 
ally operative.  But,  in  case  of  breach,  it  can  only  recover  such  dam- 
ages as  grow  out  of  the  contract,  and  then  to  be  measured  pro  tanto. 
In  the  case  at  bar  it  is  conceded  that  the  railway  company  performed 
all  the  conditions  except  making  Fort  Scott  the  end  of  a  division,  and 
erecting  at  or  near  the  city,  machine-shops,  etc.,  before  doing  so  at 
any  other  point  southwest  from  Sedalia.  What  proportion  does  the 
non-performance  of  these  conditions  bear  to  all  the  conditions  at- 
tached to  the  subscription  ?  That  proportion  ascertained,  the  meas- 
ure of  damage  is  easily  fixed ;  and  it  is  the  only  legal  rule  by  which 
they  can  be  fixed. 

The  damage  alleged  in  the  petition  is  too  remote, — purely  specu- 
lative. Who  can  say,  or  who  can  give  an  intelligent  opinion,  (which 
is  not  testimony,)  that  "the  so  doing  would  greatly  have  increased  the 
business,  and  augmented  the  population  and  wealth,  of  said  city?" 
The  allegation  of  the  petition  attempte  to  make  a  statement  of  what 
can  only  be  characterized  as  *'loss  of  profits."  In  this  class  of  caseer 
the  contract  furnishes  the  measure  of  damages  by  fixing  data  capa- 
ble, by  the  aid  of  evidence  aliunde,  of  reducing  the  damages  to  almost 
mathematical  certainty.  But  in  this  class  of  cases  there  must 
*466  be  proof,-.-conjecture  will  not  do.  Lentz  v.  Choteau,  42  *Pa. 
St.  485;  Griflinv.Colver,  16N.Y.489:  8edg.Dam.73.  The 
breach  of  every  contract  carries  with  it,  ipso  facto,  the  right  to  recover 
nominal  damages.  If  a  recovery  is  to  be  had  beyond  them,  it  can  be 
sustained  only  by  competent  evidence.  The  petition  in  this  case  al- 
leges a  breach.  The  right  to  recover  nominal  damages  follows  as  a 
matter  of  course;  hence  the  defendant  could  not  demur.  Beyond 
this  right  to  recover  nominal  damages  upon  the  allegations  of  the  pe- 
tition, it  is  submitted  that  the  petition  states  no  cause  of  action  what- 
ever, nor  one  that  could,  by  any  proper  amendment,  be  made  suffi- 
cient. The  contract  between  the  defendant  company  and  the  city  of 
Fort  Scott  was  an  entirety.  Upon  the  face  of  the  petition  it  is  al- 
leged that  the  city  performed  its  part,  and  that  the  company  did  not 
perform  all  the  conditions  imposed  upon  it;  thus  admitting  that  it 
did  perform  ail  of  its  obligations  except  those  specifically  enumerated, 
viz., the  failure  to  make  Fort  Scott  the  end  of  a  division,  and  to  con- 
struct engine-houses  and  machine-shops.     Now,  as  the  contract  (as 
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court  of  appeals  in  the  case  of  Clark  y.  Norton^  49  N.  T.  346:  "It 
is  no  answer  to  say  that  the  plaintiff  has  sustained  no  injury.  Goarts 
cannot  speculate  as  to  probable  or  possible  injury  resulting  from  a 
departure  from  the  statutory  regulations  touching  the  rights  of  person 
or  property  of  others." 

Plaintiff  put  to  the  witness  William  Fletcher  the  following  question : 
"You  may  state,  if  you  know,  what  amount  the  Missouri,  Kansas 
&  Texas  Bailroad  Company  pay  monthly  to  their  employes  at  the 
machine-shops  above  spoken  of/' — those  at  Parsons.  The  question 
was  objected  to  by  the  defendant  on  the  ground  that  it  was  incom- 
petent, irrelevant,  and  immaterial .  The  court  overruled  the  objection. 
The  witness  answered :  **For  the  last  two  months  it  has  been  some- 
thing over  $3,000  per  month."  In  any*  possible  aspect,  the  question 
was  incompetent  for  any  purpose  whatever.  The  only  object  connsel 
could  have  had  in  view  was  to  furnish  the  jury  some  data  upon  which 
to  estimate  the  damages  the  city  of  Fort  Scott  had  sustained  because 
the  machine-shops  were  not  located  there.  As  I  have  argued  before, 
the  city  of  Fort  Soott  could  not  recover  consequential  damages,  under 
the  contract  with  the  company,  and  the  question  was  directed  only 
to  damages  of  that  character.  The  money  the  company  paid  to  its 
oton  employes  for  their  service,  if  they  had  been  residing  at  Fart 
Scott^  and  the  money  paid  them  there,  would  have  no  effect  in 
*559  *any  way  upon  that  city  as  a  municipality.  The  fact  that 
this  very  money  should  be  spent  in  that  city,  distributed  among 
its  different  classes  of  trade,  could  in  no  possible  legal  sense  affect 
the  corporation  of  Fort  Scott. 

I  have  before  referred  to  the  fact  that  the  contract  between  the  city 
and  the  company  failed  to  describe  the  character  of  the  shops  to  be 
erected, — their  extent  and  capacity.  The  contract  would  have  been 
fulfilled  by  the  erection  of  shops  that  might  cost  not  to  exceed  one 
thousand  dollars,  and  the  employment  of  half  a  dozen  operatives. 
The  erection  of  shops  of  greater  extent  at  Parsons,  and  the  employ- 
ment of  a  much  greater  operative  force  there,  furnish  no  sort  of  evi- 
dence as  to  what  the  company  ought  to  do  under  their  contract  with 
the  city  of  Fort  Scott.  The  necessities  for  extensive  shops  at  Far- 
sons  might  be  apparent,  while  at  Fort  Scott  those  of  much  smaller  ca- 
pacity might  supply  the  demands  of  the  company.  The  assumption 
that  the  contract  called  for  shops  at  Fort  Scott  similar  to  those  at 
Parsons  is  unauthorized.  Hence  any  evidence  based  upon  it  is 
clearly  incompetent,  and  might  mislead  the  jury.  So,  also,  the  as- 
sumption that  the  same  number  of  hands  ought  to  be  employed  at 
Fort  Scott  as  at  Parsons,  receiving  and  paying  out  the  same  amount 
of  money  per  week  or  per  month,  is  equally  unauthorized. 

Plaintiff  in  error  excepted  to  the  introduction  <rf  testimony  as  to 
the  comparative  value  of  real  estate  in  Fort  Scott  during  the  years 
1870,  1871,  1872,  1878,  and  1874.  The  evidence  on  this  point 
shows — First,  that  real  estate  in  the  city  of  Fort  Soott  had  depreciated 
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in  valoe  sinoe  July,  187S ;  and»  second,  that  the  fact  became  gen- 
erally known  in  Fort  Soott  that  the  railway  company  had  commenced 
the  erection  of  shops  at  Parsons  **8ome(ime  in  July,  1872»"  from 
which  it  was  claimed  that  the  jury  might  infer  that  the  latter  fact 
caused  the  depreciation  of  real  estate  of  sundry  citizens  of  Fort  Scott, 
and  that  thereby  they  might  find  that  the  city  of  Fort  Scott  had  been 

damaged  in  the  sum  of  one  hundred  thou$and  dollars!  The 
*460     legal  aspect  of  this  kind  of  evidence  had  already  been  *dis* 

cussed.  It  was  incompetent  hx  any  and  every  view  of  the 
case.  The  jary,  from  these  facts  alone,  had  no  right  to  draw  such 
inference.  If  the  people  of  the  city  of  Fort  Scott  concede  the  fact 
that  their  prosperity  and  the  value  of  their  property  depended  upon 
so  comparatively  a  trifling  circumstance  as  the  location  of  machine- 
shops  '"at  or  near  their  oity,"  they  admit  what  I,  who  have  some 
knowledge  of  their  business  and  resources,  and  the  energy  and  enter- 
prise of  its  leading  citizens,  do  not  believe. 

But  all  this  testimony  is  clearly  improper  for  another  reason.  If 
the  proposed  evidence  tended  to  prove  anything  in  the  way  of  dam- 
ages, they  were  ipecicU  damages.  Special  damages  cannot  be  proved 
nor  recovered  without  special  allegations  in  the  petition.  The  plain- 
tijBf's  petition  contains  no  allegations  of  that  character,  and  none  that 
can  be  construed  as  embracing  them.  As  before  shown,  the  only 
special  damage  alleged  is  that  the  "business  would  have  been  greatly 
increased/*  and  the  "population  and  wealth  of  the  city  greatly  aug- 
mented." It  cannot  be  pretended  that  saoh  a  plea  justifies  the  in- 
troduction of  evidence  to  show  that  there  has  been  a  depreciation  of 
the  real  estate  in  the  city.  The  one  contemplates  a  "loss  of  profits" 
that  would  have  accrued;  the  other,  the  loss  of  actual  value  of  a 
thing  already  possessed.  1  6hit.  PI.  385;  Butler  v.  Kent,  19  Johns. 
228 ;  Dumont  v^  Smith,  4  Denio,  319;  Sedg.  Dam.  67.  Again,  it  is 
a  fact  well  known  to  every  intelligent  citizen  that  there  has  been  a 
general  depreciation  of  real  estate  in  every  portion  of  the  west, — in 
the  towns  and  cities  particularly;  and  it  is  a  fact  which  constitutes 
a  part  of  the  experience  and  common  knowledge  of  the  day.  Hence 
a  fact  of  which  the  court  will  take  judicial  knowledge.  Oppenheim 
v.  Wolf,  3  Sandf.  Ch.  571.  Of  facts  that  are  "matters  of  public  his- 
tory, affecting  the  whole. people,"  no  proof  is  needed;  courts  take 
judicial  notice  of  them.  1  Greenl.  £v.  8;  Swinnerton  v.  Columbian 
In^  Co.,  37  N.  Y.  174;  Smith  v.  New  York  Cent.  R.  Co.,  48  Barb. 
32^;  U.  S.  V.  Four  Thousand  American  Gold  Coin,  1  Woolw.  317; 
Buford  V.  Tucker,  44  Ala.  89;  Payne  v.  Treadwell,  16  Cal.  220. 

Thus,  the  evidence  w  to  the  depreciation  of  real  estate  in  Fort 
*461     Scott  proves  nothing  as  to  damages  as  resulting  from  *the 

faUare  of  the  company  to  erect  their  machine-shops  at  that 
point,  because  there  was  a  general  depreciation  throughout  the  whole 
state. 

It  was  error  to  refuse  to  give  the  special  instructions  asked  for  by 
plaintiff  in  error.    The  first  instruction  was  based  upon  the  theory 
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that  the  jury  would  find  any  fact  neoeSBary  to  give  a  verdict  against 
the  defendant.  The  result  showed  the  correctness  of  -the  theory.  If 
given,  it  would  have  instructed  them  that  if  they  found  from  the  evi- 
dence  that  real  estate  in  the  city  of  Fort  Scott  had  depreciated  in 
value  since  June,  1873,  before  they  could  take  that  matter  into  eon- 
sideration'in  estimating  the  damages  in  the  case,  they  must  further 
find  from  the  evidence  that  such  depreciation  was  the  natural  and 
proximate  consequence  of  the  breach  of  contract  alleged  in  the  plain- 
tiff's petition.  ,0f  course  th^  jury  found  the  fact,  and  the  further 
one  that  such  depreciation  was  the  natural  and  proximate  oonse- 
quence  of  the  breach  of  the  contract. 

The  second  instruction  asked  was  to  the  effect  that,  if  the  jniy 
found  from  the  evidence  that  such  depreciation  was  the  natural  and 
proximate  consequence  of  the  acts  complained  of  in  plaintiflTs  peti- 
tion,  the  damages  to  plaintiff  are  remote  and  speculative,  and  the 
plaintiff  could  only  recover  nominal  damages.  This  instruction  the 
court  refused  to  give.  The  questions  involved  in  this  instruction  and 
refusal  have  been  considered  in  a  previous  portion  of  this  ailment. 
The  proposition  is  too  evident  to  require  a  word  more  of  argument. 

As  to  the  whole  case,  upon  the  evidence  submitted,  I  have  a  few 
words  to  say.  The  fact  that  machine-shops  were  constructed  at  Par- 
sons before  they  were  at  Fort  Scott  is  not  denied.  That  such  acton 
the  part  of  the  company  is  at  le*ast  a  technical  violation  of  the  con- 
tract is  evident.  I  have  no  doubt  the  company  had  good  and  safiS- 
cient  reason  for  such  action.  But  if  it  is  liable  for  such  breach,  such 
liability  should  be  enforced  in  accordance  with  the  rules  the  law  has 
established,  and  not  by  dishonest,  fraudulent  means.  There 
*462  *is  absolutely  no  testimony  tendjng  to  show  any  fact  that  can 
justify  the  verdict  of  the  jury,  and,  under  the  allegations  of  the 
petition,  none  waid  admissible.  Conceding  every  fa(\t  alleged  in  the 
petition  to  have  been  proved,  the  verdict  could  not  be  sustained.  The 
contract  between  the  city  and  the  company  was  performed  by  the  lat- 
ter in  the  main.  The  railroad  was  constructed,  depots  built,  right  of 
way  purchased,  land  bought  for  depots,  engine-houses,  yard-room, 
etc.,  and  every  real,  substantial  condition  performed.  The  city  has 
secured,  for  all  time,  its  benefits  for  the  purposes  of  business,  con- 
venience, and  taxation.  The  great  controlling  object  for  which  the 
subsidy  was  given  has  been  obtained.  But  all  this  it  ignores,  and 
asks  that  it  may  recover  back  the  full  consideration  it  agreed  to  pay, 
because,  forsooth,  some  portion  of  the  contract  has  not  been  per- 
formed. 

McComai  dt  McKeighan^  for  defendant  in  error. 

In  respect  to  the  motion  in  this  case,  which  is  in  effect  an  effort  to 
induce  this  court  to  change  the  certificate  of  the  judge  of  the  district 
court  to  a  case  made,  we  submit :  FirsU  This  court  possesses  no  power 
to  grant  such  a  motion.  Second.  The  only  thing  the  plaintiff  in  error 
can  with  any  show  of  justice  complain  of,  is  the  statement  in  the 
certificate  that  the  "'case"  made  does  not  contain  all  the  evidence. 
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Upon  the  evidened  taken  under  this  eommisaion,  is  this  court  satisfied 
that  it  does?  If  not,  then  the  certificate  is  trne,  and  to  change  the 
certifieate  would  be  compelling  the  district  jodge  to  certify  to  a  false- 
hood. If  this  were  an  application  to  compel  his  signature  to  the  cer* 
tificate  prepared  by  plaintiff  in  error,  this  court  would  say,  "The  de- 
cision of  the  trial  judge  that  a  bill  of  exceptions  tendered  him  for  his 
signature  is  untrue,  is  final  and  conclusiye."  Yet  here  the  judge  signs 
'*the  case  made,"  and  says  in  his  certificate  that  it  does  not  contain 
all  the  evidence^  and  the  plaintiff  in  error  asks  that  bis  certificate  in 
this  respect  be  modified.  This  is  an  attempt  to  do  indirectly  just 
what  this  court  in  Shepard  v.  Peyton,  12  Kan.  *616,  decides  cannot  be 

done.  See,  also,  McGlure  v.  Gulf  B.  Co.,  9  Ean.  *373. 
*463  *The  plaintiff  in  error  alleges  aggrieyance  by  the  statement 
of  the  judge  in  his  certificate  that  the  case  made  does  not  con* 
tain  the  charge  of  the  court.  It  does  not  contain  it.  The  case  is  be- 
fore this  court  to  speak  for  itself.  Should  the  judge  tell  the  truth, 
and  say  the  case  made  did  not  contain  the  instructions,  or  sign  a 
certificate  which  is  not  true?  Section  275  of  the  Code  provides: 
"When  the  argument  is  concluded  the  court  shall  giye  general  in- 
structions to  the  jury,  which  shall  be  in  writing,  and  be  numbered^  and 
signed  by  the  jtidge,  if  required  by  either  party. "  Now,  this  record  does 
not  show,  the  pretended  case  made  does  not  show,  the  plaintiff  in  error 
does  not  attempt  by  his  depositions  to  show,  that  either  party  required 
the  court  to  reduce  its  charge  to  writing,  and  number  and  sign  the  in- 
structions. The  most  that  is  claimed  is  that  the  charge  was  in  writ'* 
ing;  that  after  it  was  delivered  the  judge  pro  tern,  handed  it  to  Sears; 
that  he  read  it,  handed  it  back  to  the  judge,  stating,  *'There  are  one 
or  two  points  to  which  I  wish  to  except.''  Is  there  any  way  for  this 
court  to  find  out  what  these  points  were,  or  did  he  inform  the  court 
below  ?  Is  it  our  fault  that  the  error,  if  there  was  any,  is  not  made 
a£Srmatively  to  appear?  The  most  that  can  be  claimed  is  that  the 
judge  made  a  written  charge  without  being  requested  so  to  do;  that 
it  was  not  excepted  to,  except  by  the  attorney. stating  to  the  court 
that  there  were  "one  or  two  points  to  which  he  wished  to  except," 
without  stating  what  they  were,  or  excepting  to  the  asking,  or  that 
any  specific  exceptions  be  allowed,  and  noted  on  the  record ;  and  the 
said  chatge  was  lost  or  mislaid,  and  no  copy  has  been  supplied. 
These  are  the  only  material  changes  that  the  plaintiff  in  error  seeks 
to  make  in  the  certificate  by  this  motion ;  that  is,  the  statement  that 
the  case  made  does  not  contain  all  the  evidence,  and  does  not  contain 
the  instructions  of  the  court.  To  this  modification  we  object,  because 
(1)  this  court  has  no  power  or  authority  to  change  the  certificate;  (2) 
if  it  bad,  it  will  not  do  it,  because  the  evidence  shows  that  the  certif- 
icate in  this  respect  is  true« 
*464  The  plaintiff  in  error  elaims  that,  under  the  statute  of  *1870^ 
(Laws  1870,  p.  168,)  there  could  be  no  amendments  to  this 
ease  made,  beeause  no  amendments  were  served  upon^  the.  opposite 
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party ^  or  its  counsel,  and  the  judge  was  bound  to* sign  it  as  it  was. 
The  material  portion  of  said  statute  is  as  follows : 

"Sec.  549.  The  court,  or  judge,  may,  upon  good  cause  showui  ex- 
tend the  time  for  making  a  case,  and  the  time  within  which  the  case 
may  be  served ;  and  may  also  direct  notice  to  be  given  of  the  time 
when  a  case  may  he  presented  for  eetUement  after  the  same  has  been 
made  and  served,  and  amendments  suggested,  which,  when  so  made 
and  presented,  shall  be  settled,  certified,  and  signed  by  the  judge  who 
tried  the  cause.  *  *  *  And  if  no  amendments  are  suggested  by 
the  opposing  party,  as  above  provided,  said  case  shall  be  taken  as 
true." 

That  is,  when  so  presented  to  the  judge  within  the  time.  Now, 
this  statute  will  not  bear  the  construction  attempted  to  be  given  to  it. 
Under  the  order  in  this  case,  made  by  consent,  the  plaintiff  in  error 
has  thirty  days  in  which  to  make  a  case.  No  time  is  fixed  uMin 
which  defendant  in  error  was  to  suggest  amendments.  Such  amend* 
ments  could  therefore  be  suggested  at  the  time  when  the  case  was 
presented  for  settlement;  this  matter  is  governed  by  this  consent 
order;  this  does  not  require  that  the  amendments  should  be  served 
upon  any  person.  *'If  no  amendments  are  suggested,  etc.,  the  ease 
shall  be  taken  as  true.*'  When  shall  it  be  taken  as  true?  When 
the  case  is  made  and  presented  to  the  judge  f  And  this  case  was  not 
presented  until  the  time  bad  expired  within  which  it  was  to  be  pre- 
sented. Plaintiff  in  error  had  thirty  days  within  which  it  might  make 
and  present  to  the  judge  for  settlement  a  case.  When  the  thirty 
days  had  expired,  the  power  of  the  judge  was  exhausted.  He  conld 
neither  settle  it  nor  certify  it.  At  least,  before  they  can  get  the  tech- 
nical advantage  they  claim  under  this  statute,  by  reason  of  no  amend- 
ments being  properly  served,  a  compliance  with  the  order  of  the  eonri 
must  be  shown  on  the  part  of  plaintiff  in  error.  But  it  is  con- 
*465  tended  that  the  case  was  prepared,  and  on  the  afternoon  *of 
the  twenty-ninth  day  after  the  order  of  the  court  the  attorney 
was  at  the  office  of  the  pro  tern,  judge,  and  the  judge  was  not  there; 
and  also  that  the  attorney  called  at  the  judge's  office  several  times 
the  next  day,  and  did  not  find  him.  Suppose  this  case  had  been  tried 
before  the  regular  judge,  and  plaintiff  in  error  had  been  given  thirty 
days  in  which  to  make  a  ease,  and  that  he  waited  until  the  last  day 
in  the  afternoon,  or  until  the  next  to  the  last  day,  and  then  went  to 
the  office  of  the  judge  and  found  that  he  had  left  the  county  that 
morning,  going  perhaps  to  hold  court  in  another  county,  and  that  he 
did  not  return  until  the  time  had  expired, — ^whose  fault  would  it  be 
that  no  case  could  be  settled  ?  In  this  case  the  cause  was  tried  be- 
fore a  judge  pro  tern.  The  plaintiff  in  error  does  not  ask  the  court  to 
charge  the  jury  in  writing;  does  not  preserve  or  except  to  the  charge 
of  the  court;  files  no  bill  of  exceptions;  takes  thirty  days  to  make  a 
case;  lets  twenty-eight  days  of  the  time  expire;  comes  to  the  law- 
office  of  the  lawyer  who  acted  as  pro  tem,  judge,  bat  serves  no  notice 
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upon  him  to  be  at  his  office  that  day;  finds  him  absent;  spends  the 
afternoon  at  sach  office;  does  not  see  the  pro  tern,  judge  until  two 
days  after  the  time  has  expired ;  then  presents  the  case,  not  for  "set- 
tlement," but  for  '^signature  and  certification,"  and  now  claims  that 
this  court  must  change  Gallowat's  certificate  so  as  to  make  it  show 
a  falsehood,  because  no  amendments  were  served  upon  the  opposite 
party  or  his  attorney  by  the  defendant  in  error.  At  most,  such  a 
''signature  and  certification"  could  only  be  made  when  the  case  is 
"presented  to  the  j^udge."  In  law  it  was  liever  presented,  as  the 
whole  proceeding  upon  the  fourth  day  of  May  was  a  nullity. 

But  if  we  take  the  transcript  as  it  is,  what  does  it  show  ?  It  ap* 
pears  from  this  record  that  there  is  here  what  is  claimed  to  be  ''a 
case  made"  under  the  provisions  of  the  statutes,  to  which  document 
there  are  two  certificates, — one  by  the  regular  judge,  who  did  not  try 
the  case,  certifying  that  '*tho  case"  is  correct,  and  another  from  the 

judge  pro  tern,  who  did  try  the  case,  certifying  that  such  ''case 
*466     made"  is  not  correct.     It  *further  appears  from  the  record 

that  the  regular  judge's  certificate  is  based  upon  an  affidavit 
filed  before  him  by  the  attorney  for  the  plaiutiif  ia  error,  showing 
that  upon  one  day  he  went  with  his  case  to  the  office  of  the  judge 
pro  tern,  to  have  it  settled  and  signed,  and  remained  there  from  12 
o'clock  H.  to  6  o'clock  p.  m.,  without  finding  the  judge  pro  tern.,  and 
not  showing  that  he  notified  the  judge  j9ro  Um.  that  he  would  be  there 
on  that  day,  or  that  he  made  any  attempt  on  any  day  before  or  after 
that,  within  the  thirty  days  he  was  given  by  the  court  to  make  a  case, 
to  see  said  judge  pro  tern.,  or  to  get  him  to  settle  and  allow  said 
case, — which  affidavit  is  no  part  of  the  record  or  proceedings  in  this 
case,  and  can  only  be  considered  by  the  court  as  a  matter  of  legal 
curiosity.  It  appears  from  the  certificate  of  the  regular  judge  that 
the  sole  ground  upon  which  he  certified  to  the  correctness  of  the  case 
made,  was  the  statement  in  the  said  affidavit  that  no  "amendments" 
were  suggested  to  the  case  by  the  attorneys  for  the  plaintiff  below, 
while  the  certificate  of  the  judge  pro  tern,  shows  that  such  amendments 
were  suggested,  and  a  copy  thereof  banded  to  him  the  day  after  the 
pretended  case  was  served  upon  said  plaintiff's  attorneys,  and  he 
further  certifies  that  said  amendments  were  correct.  "Under  which 
king?"  Whose  certificate  to  the  case  are  we  to  take?  Who  is  to 
settle  the  case, — the  judge  who  tried  it,  and  who  heard  the  evidence, 
or  the  judge  who  did  not  try  the  case,  and  who  did  not  hear  the  eri- 
dence  ?  The  fact  that  the  regular  judge  in  his  certificate  professes 
to  make  it  at  the  request  of  the  attorney  for  plaintiff  in  error,  and 
upon  an  ex  parte  affidavit,  made  not  in  the  cause,  but  before  him  at 
chambws,  of  itself  demonstrates  his  utter  want  of  authority  in  the 
premises.  It  is  the  duty  of  the  trial  judge  to  settle  the  case.  "The 
case  and  amendments  shall  be  submitted  to  the  judge,  who  shall  settle 
and  sign  the  same,  and  cause  it  to  be  attested  by  the  cleric,  and  the 
seal  of  the  court  to  be  thereto  attached."    Laws  1871,  p.  974.     The 
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attestatioii  of  the  elerk  and  seal  of  the  court  are  attached  to  the  case 

as  signed  by  the  judge  pro  Urn.  on  the  fourth  of  May,  and  not 
^467    to  the  certificate  *of  the  regular  judge  on  the  first  of  May. 

We  therefore  contend  that  the  certificate  of  the  regular  judge, 
appended  to  said  supposed  **case/'  is  irregular^  unauthorized,  and 
void,  and  will  be  disr^arded  by  this  court.  Hodgden  v.  Ellsworth 
Co.,  10  Kan.  •637. 

In  regard  to  the  case  settled  and  signed  by  the  judge  pro  tern.,  we 
say  that  that  also,  and  every  part  thereof,  should  be  disregarded,  and 
that  none  of  the  questions  attempted  to  be  thereby  raised  can  be  con- 
sidered by  the  court,  for  the  following  reasons :  First.  This  pretended 
case  made  is  not  a  case,  but  simply  a  bill  of  exceptions.  Bills  of  ex- 
ceptions must  be  signed  during  the  term.  Code,  §  300.  "A  case"  is 
"so  much  of  the  proceedings  and  evidence  or  other  matters  in  the  ac- 
tion as  may  be  necessary  to  present  the  errors  complained  of  to  the 
supreme  court."  Code,  §  587.  Second.  The  judge  pro  tern,  was 
elected  to  hold  the  March  term  on  account  of  the  sickness  of  the  reg- 
ular judge.  What  are  bis  powers  and  duties?  These  are  prescribed 
in  section  8,  c.  28,  Gen.  St.  p.  304 :  *'Tbe  judge  pro  tern,  shall  have 
the  same  power  as  the  regular  judge  while  holding  court,  and  in  re- 
spect to  cases  tried  before  him,  or  in  which  be  may  be  selected  so 
act.".  ''He  shall  have  the  same  power  as  the  regular  judge,"  with 
this  limitation,  that  such  power  is  to  be  exercised  "while  h(dding 
court."  The  other  two  clauses  being  a  further  limitation  of  power, 
this  power  must  not  only  be  exercised  while  holding  court,  but  it  most 
be  "in  cases  tried  before  him"  while  he  is  holding  court,  or  in  cases 
"in  which  he  may  be  selected  to  act;"  that  is,  cases  on  the  docket  of 
the  term  when  he  is  elected!  He  has  this  power,  "while  holding  court," 
as  court,  and  not  as  a  judge  at  chambers.  The  judge  pro  tern,  has 
such  power  as  is  given  by  statute,  and  none  other.  This  statute  must 
be  strictly  construed,  and  the  powers  of  the  judge  pro  tern,  cannot  be 
extended  by  implication  or  construction.  This  is  the  general  rale 
in  respect  to  all  bodies  of  limited  or  special  jurisdiction.     The  judge 

pro  tern,  may  be  selected  for  two  purposes :  One  is  where  the 
*468     disability  of  the  judge  extends  to  a  par *ticular  case;  there  he 

would  have  authority,  perhaps,  over  that  case  nntil  it  was 
ended ;  the  other  is  where  the  disability  of  the  judge  extends  to  all 
the  cases  on  the  docket,  as  in  case  of  the  sickness  of  the  judge.  In 
the  latter  case  his  authority  ends  with  the  term.  When  court  ad- 
journs sine  die,  his  official  Ufe  is  terminated;  beyond  that  he  has  no 
power  as  judge  or  court,  and  no  order  he  can  make,  by  consent  or 
otherwise,  can  confer  power  not  given  by  statute,  or  extend  his  juris- 
diction beyond  the  time  when  ''he  is  holding  court."  His  power  is 
given  "while  holding  court,"  and  it  dies  with  the  term.  Therefore, 
a  judge  pro  tent.,  after  the  adjournment  of  the  term  for  which  he  was 
elected,  has  no  power  or  right  to  "settle"  and  "sign"  a  case,  or  cause 
''it  to  be  attested  by  the  clerk,  and  the  seal  of  the  court  to  be  thereto 
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atiaohed."  Seetiob  1  of  the  act  to  amend  the  Code  (Laws  1871,  p. 
168)  does  not  apply  to  this  class  of  cases :  "Where  the  term  of  office 
of  the  trial  judge  shall  have  expired,  or  may  hereafter  expire,  before 
the  time  fixed  for  making,  settling,  or  signing  a  case,  it  shall  be  his 
duty  to  certify,  sign,  or  settle  the  case  in  all  respects  the  same  as  if 
his  term  bad  not  expired/'  This  language  has  no  reference  to  a 
judge  pro  tern.,  but  to  the  trial  judge, — the  regular  judge  who  tried 
the  case.  The  judge  pro  tern,  has  no  "term  of  office"  in  the  sense  of 
the  language  used*  This  act  is  unconstitutional.  Article  2,  §  16. 
It  contains  more  than  one  subject,  in  this,  that  it  provides  for  the 
making  and  settling  of  a  case,  and  also  for  extending  the  term  of  of- 
fice of  a  district  judge;  and  it  repeals  section  549  of  the  Code,  to 
which  it  is  an  amendment.  It  attempts  to  extend  the  term  of  office 
of  the  district  judge,  which  is  fixed  by  the  constitution.  By  section 
5  of  article  3  of  the  constitution  the  district  judgeis  hold  their  office 
for  four  years,  and  by  section  12  until  their  ''successors  shall  have 
been  qualified."  The  term  of  office  of  a  judge,  therefore,  cannot  ex* 
pire  until  the  four  years  have  expired,  and  until  his  successor  "shall 
have  been  qualified."  After  ''the  term  of  office  of  the  trial  judge  shall 
have  expired,"  which  can  only  be  after  his  "successor  shall  have  been 

qualified,"  he  has  no  judicial  power,  and  an  act  attempting  to 
*469     ^confer  it  upon  him  is  unconstitutional  and  void, — would  be, 

in.  effect,  to  have  two  district  judges  in  one  district  exercising 
their  several  functions  at  the  same  time. 

It  is  claimed  by  counsel  for  plaintiff  in  error  that  because  notice 
of  amendments  to  the  case  was  not  served  upon  him,  but  banded  to 
the  judge,  the  case  should  be  considered  correct.  The  provisions  of 
section  1  of  the  Laws  of  1871,  p.  274,  only  apply  when  the  time  for 
makiuR  the  case  is  not  extended:  "The  case  so  made,  or  a  copy 
thereof,  shall,  within  three  days  after  the  judgment  or  order  is  en- 
tered«  be  served  upon  the  opposite  party,  or  his  attorney,  who  may, 
within  three  days  thereafter,  suggest  amendments  thereto  in  writing, 
and  present  the  same  to  the  party  making  the  case,  or  his  attorney.'' 
Under  this  section  the  duty  of  the  judge  is  to  "settle  the  case,"  amend- 
ments or  no  amendments.  It  is  not  this  section  which  provides  if 
no  amendments  be  suggested  "the  case  shall  be  taken  as  true."  This 
provision  is  section  1  of  the  Laws  of  1870,  p.  168,  and  is  an  amend- 
ment of  section  549  of  the  Code,  and  contemplates  oases  only  where 
the  time  for  making  the  case  is  extended  by  the  court,  and  this  sec- 
tion is  silent  as  to  whether  the  amendments  shall  be  suggested  to  the 
court.  The  order  of  the  court  gave  the  plaintiff  in  error  thirty  days 
from  the  date  of  the  order  to  make  a  case,  and  afterwards,  before  the 
case  was  made,  adjourned  nne  die.  This  was  April  2, 1874.  The  or- 
der is  as  follows:  "And  by  consent  of  parties,  made  in  open  court,  it 
is  ordered  that  said  defendant  have  thirty  days  from  the  date  of  thie 
entry  in  which  to  make  a  case  and  exceptions,  which  case  so  made 
shall  be  served  upon  the  plaintiff's  attorney  at  least  five  days  before 
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the  same  is  presented  to  the  judge  pro  tern,  of  this  oonrt  for  settle- 
ment, allowanoe,  and  signature."  No  time  is  given  for  amendments. 
Under  this  order  we  contend  that  it  was  the  duty  of  the  judge  pro  Um.^ 
if  he  had  any  authority  in  the  premises,  to  settle  the  case  if  it  was 
presented  to  him  in  thirty  days.  The  case  was  not  presented  to  the 
judge  until  thirty '-two  days  had  expired.     It  was  then  too  late.     The 

order  giving  the  plaintiff  in  error  thirty  days  in  which  to  make 
*470    a  case,  does  not  mean  thirty- two  days.     So,  *ia  any  view  of 

the  case,  we  maintain  that  the  court  can  only  consider  such 
questions  in  this  record  as  arise  outside  of  the -pretended  case  made. 
The  first  error  complained  of  is  that  the  court  refused  to  give  spe- 
cial instructions  asked  for  by  the  plaintiff  in  error.  We  answer :  The 
record,  outside  of  this  pretended  case  made,  does  not  show  any  such 
instructions  were  asked  for.  Neither  the  record,  nor  pretended  case, 
shows  what  instructions  the  court  did  give,  or  that  the  court  was 
asked  by  either  party  to  instruct  the  jury  in  writing.  It  is  not  nec- 
essary for  the  court  to  repeat  its  instructions.  Bice  v.  State,  3  Kan. 
*152;  City  of  Topeka  v.  Tuttle,  6  Kan.  *813;  State  v.  Vohner,  6 
Kan.  *371.  The  instructions  asked  for  by  plaintiff  in  error  might 
have  been  in  the  general  charge.  Error  must  be  made  to  affirma- 
tively appear.  This  is  the  settled  doctrine  of  all  appellate  courts. 
Moore  v.  Mcintosh,  6  Kan.  *39;  Hall  v.  Jennes,  Id.  *356;  Wooledge 
V.  Converse,  8  Kan.  *478 ;  Winsor  v.  Cole,  10  Kan.  *620,  *625. 
Equally  universal  is  the  presumption  that  the  court  below  did  its 
duty.  Linton  v.  Housh,  4  Kan.  *586.  Where  the  charge  of  the  court 
is  omitted  from  the  record,  the  supreme  court  will  presume  the  proper 
instructions  were  given,  and,  on  this  presumpticm,  will  not  examine 
instructions  refused.  Pacific  B.  Co.  v.  Nash,  7  Kan.  *280.  As  a 
whole,  the  instructions  asked  for  by  the  plaintiff  in  error  are  not  law, 
and  ought  to  have  been  refused.     Douglas  v.  Wolf,  6  Kan.  *88. 

The  second  error  complained  of  by  plaintiff  in  error  is  that  the 
facts  set  forth  in  the  petition  are  not  sufficient  to  entitle  the  plaintiff 
in  error  to  more  than  nominal  damages.  Why  not  ?  If,  under  any 
proof  that  could  or  might  be  offered,  under  the  allegations  of  the  pe- 
tition, the  plaintiff  could  show  itself  entitled  to  recover  f  100,000, 
then  the  petition  states  facts  sufficient  to  justify  the  verdict.  The 
amount  of  damage  in  actions  of  this  character  can  only  be  ascertained 
from  the  evidence.  Code,  §  128.  The  ^'advantages"  or  ''benefits" 
from  a  "public  improvement, "  railroad,  or  machine-shops,  are  suscep- 
tible of  being  estimated  by  the  jury  under  proper  evidence  and  instrnc- 
tions.  Miles  v,  Hannibal  &  St.  J.  B.  Co.,  31  Mo.  407 ;  State  v.  Evans, 
2  Scam.  208,  210;  State  v.  Wilson,  Id.  226.    Suppose  the  railway 

company  had  received  and  appropriated  these  bonds  witboat 
*471     complying  with  any  of  the  8tipula*tions  of  its  contract?    The 

city  could  not  defend  against  the  bonds  in  the  hands  of  innO' 
cent  purchasers  for  value.  Its  only  remedy  would  be  to  pay  them, 
and  sue  upon  the  contract.    Certamly,  in  such  a  case,  the  meaeoze 
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of  damagGB  woold  not  be  less  than  the^imount  of  the  bonds.  Is  this 
changed  by  the  oompany.  peirforming.a  part  of  its  contraet,  unless  it 
could  beat  least  shown  that  suoh  part  performance  was  of  some  benefit 
or  advantage  to  the  oity  ?  And  is  this  not  a  subject  of  evidence  ?  There 
is  nothing  in  the  petition  to  show  that  this  part  performance  was  ol 
any  benefit  to  the  city.  Suppose  the  company  were  suing  on  these 
bonds;  would  it  not  be  a  good  defense  in  whole  or  part,  depending 
on  the  evidence,  to  show  that  it  had  failed  in  whole  or  part  to  com- 
ply with  its  contract  ?  To  the  same  estent  cannot  an  action  be  main- 
tained against  the  company  where  it  has  sold  the  bonds  to  an  inno- 
cent purchaser  ? 

The  next  error  complained  of  is  that  improper  evidence  was  admit- 
ted. This  assignment  is  disposed  of  by  the  argument  made  upon  the 
fourth  assignment^  namely,  none  of  the  evidence  is  before  the  court 
for  review. 

The  remaining  error  complained  of  by  plaintiff  in  error  is  that  the 
jury  did  not  give  a  proper  response  to  that  part  of  the  finding  em- 
braced in  the  words,  "How  are  such  damages  made  up,  and  from 
what  data?'*  To  answer  the  question,  must  the  jury  make  an  an- 
alysis of  a  general  verdict,  or  must  they  explain  all  the  mental  pro- 
cesses by  which  they  severally  reached  their  conclusions?  Courts 
sometimes  give  a  bad  reason  for  a  good  judgment.  .  Juries  would  gen* 
eraUy  do  so.  If  they  in  each  case  were  required  to  state  bow  their  ver- 
dicts were  "made  up,''  and  their  verdicts  set  aside  when  any  illogical 
steps  in  the  process  were  detected,  this  statute  would  have  a  most  be* 
nign  effect  in  the  administration  of  law  and  justice.  And  upon  "what 
data,'*  This  is  a  Latin  word,  in  the  plural  number,  and  to  find  the 
data  upon  which  a  verdict  rests,  would  be  to  find  all  the  facts,  and 
not  "a  particular  fact. "  The  jury  are  to  be  governed  by  the  evidence ; 
and  to  ask  them  upon  what  data  they  found  their  verdict  is 
*472  equivalent  *to  asking  them  upon  what  evidence?  The  .court 
ought  not  to  have  propounded  this  question  to  the  jury,  but 
as  it  did  £0— -at  the  instance  of  the  plaintiff  in  error — it  cannot  com- 
plain, and  the  response  of  the  jury* was  a  wise  answer  to  a  foolish 
question. 

As  to  what  is  the  measure  of  the  plaintiff's  damages  in  this  action, 
whether  the  amount  of  the  bonds  issued,  or  the  injury  which  neces- 
sarily and  proximately  results  from  an  admitted  breach  of  the  con- 
tract by  the  plaintiff  in  error,  it  may  be  somewhat  difficult  to  say. 
The  petition  puts  it  in  the  alternative.  If  this  is  an  entire  contract, 
and  the  plaintiff  in  error  is  compelled  to  perform  all  its  conditions,  or 
return  the  consideration  it  receives,  then,  of  course,  there  is  no  ma- 
terial error  in  respect  to  the  admission  of  evidence  on  the  subject  of 
damages,  as  the  jury  only  found  the  amount  of  the  bonds  given  to 
the  railroad  company  by  the  city.  Baldwin  v.  Bennett,  4  Cal.  892; 
Hunt  Y.  Test,  8  Ala.  713.  Where  it  is  impossible  to  estimate  the 
damages,  the  consideration  paid  is  the  measure  of  damage.    Coffee 
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V.  Meiggs,  9  Gal.  363.  Suppose  that  in  the  case  at  bar  the  railwaj 
oompany  had  complied  with  the  contract  in  fall,  and  the  city  had 
failed,  or  it  had  partially  complied,  and  the  city  had  prevented  it 
from  complying,  can  it  be  doubted  that  in  such  a  case,  in  an  action 
by  the  company  against  the  city,  the  measare  of  damages,  in  the 
language  of  the  California  oases,  woald  be  "the  price  agreed  to  be 
paid,"  becanse,  from  the  ''nature  of  the  contract,"  it  would  not  be 
practicable  to  estimate  the  damages  ?  Suppose  the  railway  company 
had  complied  with  the  contract  in  every  particular,  what  would  be  it$ 
damages  upon  a  suit  against  the  city  for  the  breach  of  the  contract? 
Manifestly  the  amount  of  the  bonds.  Here  the  city  has  paid  the 
company  in  advance.  It  was  to  subscribe  $75,000  to  the  capital 
stock  of  the  company.  It  has  done  it.  It  was  to  assign  that  stock 
to  the  company,  or  a  person  by  it  named,  for  a  nominal  considera* 

tion.     It  has  done  that.     It  was  then  to  donate  f  25,000  to 
*473    the  company  for  grounds  for  machine-shops,  etc.     It  *ba8 

done  that, — which  is  all  admitted  in  the  answer  of  plaintiff 
in  error.  The  railroad  on  its  part  was  to  build  its  through  line  via 
Fort  Scott,  and  make  Fort  Scott  the  end  of  a  division.  This  was 
an  entire  contract.  The  city  advances  the  f  100,000;  the  railroad 
company  fails  to  perform  its  contract.  Cannot  the  city  recover  it 
back  ?  Was  not  the  performance  of  all  the  stipulations  of  its  con- 
tract a  condition  precedent  to  the  right  of  the  railroad  company  to 
demand  the  bonds  ?  Having  received  and  converted  them  withoat 
complying  with  its  contract,  does  not  the  amount  of  the  bonds  furnish 
the  measure  of  damages  in  an  action  by  the  city?  Can  the  company 
be  allowed  to  pocket  the  full  consideration  for  its  contract,  and  per- 
form only  in  part,  and  then,  because  it  is  difiScult  or  impracticable 
to  assess  the  real  damages  sustained,  say,  in  court  of  justice,  that  the 
plaintiff  is  only  entitled  to  nominal  damages  ?  The  principle  may  be 
further  illustrated :  If  the  railroad  company  had  simply  built  the 
road,  and  had  not  made  Fort  Scott  the  end  of  a  division,  or  erected 
its  machine-shops  there,  it  could  not,  in  an  action,  compel  the  city 
to  issue  the  bonds,  or  recover  ttfeir  value,  because  the  contract  is  en- 
tire.  It  is  only  where  the  party  agrees  to  receive  a  part  performance 
that  the  other  party  can  recover  pro  tanto,  or  where  the  law  implies 
such  an  agreement.  If  A.  make  an  absolute  purchase  of  two  hun- 
dred bushels  of  corn,  at  25  cents  per  bushel,  to  be  delivered  in  thirty 
days,  and  B.,  the  vendor,  delivers  100  bushels  in  ten  days,  but  deliv- 
ers no  more,  B.  can  recover,  after  the  thirty  days  expire,  for  the  100 
bushels  delivered;  because,  by  A.'s  accepting  the  100  bushels  when 
he  could  have  refused  to  accept  it,  and  keeping  it  when  he  could  have 
returned  it,  the  law  implies  an  agreement  on  his  part  to  treat  the 
contract  as  severable;  but  this  implication  arises  only  when  a  part 
performance  is  accepted,  where  it  could  be  refused,  or  where  the 
things  delivered  could  be  returned.  This  exception  cannot  apply  to 
the  city.    It  could  not  have  refused  to  accept  the  advantages  of  this 
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part  performance ;  it  ooiild  not  have  returned  the  advantages  derived 
therefrom  to  the  company,  1  Story,  Cont.  §§  25-25<2;  3  Pars. 
*474  *Cont.  658-560.  Is  not  the  converse  of  this  proposition  true 
also  ?  Where  the  railway  company  has  only  performed  part 
of  an  entire  and  indivisible  contract,  but  has  succeeded  in  getting  the 
full  consideration  for  its  entire  performance,  cannot  the  city  recover 
back  the  whole  consideration?  "A  party  is  always  entitled  to  re- 
cover on  a  breach  of  contract  such  damages  as  are  the  natural,  direct, 
and  proximate  result  of  such  breach,  and  such  other  damages  as  may 
reasonably  be  supposed  to  have  been  in  the  contemplation  of  both 
parties  at  the  time  of  the  contract."  Johnson  v.  Mathews,  5  Kan. 
*118.  This  is  a  general  principle.  It  is  to  be  presumed  that  the 
court  so  charged  the  jury  in  this  case.  It  may  be  difiScult  to  tell  ex- 
actly what  particular  facts  the  jury  ought  to  take  into  consideration 
in  deciding  upon  the  amount  of  damages  the  plaintiff  should  recover. 
The  difficulty  and  delicacy  of  the  question  have  nothing  to  do  with 
the  right  of  the  plaintiff  to  recover,  or  else  we  would  have  a  wrong 
withont  a  remedy.  "Where,  from  the  nature  of  the  case,  damages 
cannot  be  estimated  with  certainty,  all  the  facts  and  circumstances 
reasonably  tending  to  show  damages  should  be  placed  before  the  jury 
to  enable  them,  in  the  exercise  of  good  sense  and  judgment^  to  find 
such  probable  estimate  as  will  produce  adequate  compensation."  Gil- 
bert V.  Kennedy,  22  Mich.  117;  Allison  v.  Chandler,  11  Mich.  542. 
The  verdict  can  be  sustained  under  proper  evidence  and  instructions, 
upon  the  allegations  of  the  petition,  upon  this  theory.  The  petition, 
therefore,  states  facts  sufficient  to  justify  the  verdict,  and  that  is  the 
only  question  which  can  be  examined  upon  this  record. 

Brewer,  J.  At  the  March,  1874,  term  of  the  district  court  of 
Bonrbon  county,  the  city  of  Fort  Scott,  defendant  in  error,  obtained 
a  judgment  against  the  plaintiff  in  error  for  the  sum  of  $100,000, 
for  an  alleged  breach  of  contract.  To  reverse'  that  judgment 
*475  the  railway  company  brings  this  proceeding  *in  error.  At  the 
outset  we  are  met  with  an  unpleasant  controversy  of  a  per- 
sonal character.  It  is  insisted  by  counsel  for  the  city  that  no  valid 
case  made  is  here,  and  that  we  can  only  consider  such  questions  as 
arise  upon  the  pleadings  and  judgment.  On  the  other  hand,  the 
counsel  for  the  company  moves  to  strike  out  certain  portions  of  the 
certificate  of  the  trial  judge  to  the  case  made,  on  the  ground  that 
they  are  surplusage,  and  that  they  are  'intentionally  false,  and  were 
fraudulently  incorporated,"  and  charges  a  conspiracy  between  the 
<)onnBel  for  the  city  and  the>  trial  judge  to  prevent  the  railway  com- 
pany from  obtaining  a  case  for  review. 

The  case  was  tried  before  a  judge  pro  tern.,  who,  on  the  day  of  the 
rendition  of  the  judgment,  the  second  of  April,  gave  thirty  days  in 
which  to  make  and  serve  a  case.  The  case  was  not  signed  by  such 
judge  until  the  fourth  of  May.     It  is  insisted  that  upon  t\ie  expira- 
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tion  of  the  term  the  powers  oi  the  jadge  pro  tern,  ceased,  and  that 
he  ooald  not  thereafter  do  any  aot  in  the  suit,  not  even  to  the  extent 
of  settling  and  authenticating  a  case  made.  The  case  was  dgned 
by  the  regular  district  judge  on  the  first  of  May,  and  it  is  claimed 
that  a  judge  has  no  power  to  settle  and  sign  a  case  made,  except  in 
proceedings  and  actions  regularlj  had  and  tried  before  him.  In  other 
words,  the  claim  is  that,  upon  the  expiration  of  the  term  at  which 
a  case  is  tried,  if  tried  before  a  judge  pro  tem.,  the  power  to  obtain  a 
case  made  ceases.  It  may  be  remarked  that  it  does  not  distinctly 
appear  that  the  term  had  expired  at  the  time  this  case  was  signed 
by  the  judge  jpro  tern.  Nothing  in  the  law  prevented  the  continnance 
of  the  March  term  beyond  the  fourth  of  May.  There  is  no  positiye 
affirmation  in  the  record  that  the  term  had  been  adjourned.  The 
counsel  for  the  city  objected,  it  is  true,  to  any  action  of  the  judge, 
on  the  ground  that  the  term  had  been  adjourned;  but  the  judge  over- 
ruled the  objection,  and  it  may  be  that  he  so  ruled  because  the  fact 
was  not  as  asserted,  instead  of  because  he  deemed  the  law  not  to  be 

as  claimed.  We  do  not,  however,  rest  any  decision  upon  this 
"^476    ground,  for,  while  there  is  no  positive  assertion  that  the  *coart 

was  adjourned,  it  seems  probable,  from  the  ruling  of  the  judge 
upon  the  objection  of  the  city's  counsel,  as  well  as  from  the  opening 
words  of  his  certificate,  that  such  was  the  fact.  The  certificate  of 
the  trial  judge,  although  a  judge  pro  tern.,  and  made  after  the  ad- 
journment of  the  term  at  which  the  case  is  tried,  is,  if  there  be  no 
other  objection  to  it,  sufficient.  That  the  judge  before  whom  a  case 
is  tried  is  the  proper  officer  to  settle  the  record  of  the  proceeding  upon 
such  trial,  is  manifest.  And  the  power  of  a  judge  to  settle  and  sign 
a  case,  although  his  term  of  office  has  expired,  and  although  there 
be  no  statutory  authority  therefor,  has  been  affirmed  by  courts  of 
the  highest  authority.  Fellows  v.  Tait,  14  Wis.  156;  Davis  v.  Vil- 
lage of  Menasha,  20  Wis.  194;  Hale  v.  Haselton,  21  Wis.  320.  We 
have  a  statute  bearing  upon  this  question.  In  section  1  of  chapter 
85  of  the  Laws  of  1870  it  is  provided  that  the  case  made,  '*when  so 
made  and  presented,  shall  be  settled,  certified,  and  signed  by  the 
judge  who  tried  the  cause;"  and,  also,  that  "in  all  causes  heretofore 
or  hereafter  tried,  when  the  term  of  office  of  the  trial  judge  shall 
have  expired,  or  may  hereafter  expire,  before  the  time  fixed  for  mak- 
ing or  settling  and  signing  a  case,  it  shall  be  his  duty  to  certify,  sign, 
or  settle  the  case,  in  all  respects  as  if  his  term  had  not  expired."  A 
statute  like  this  is  not  to  be  construed  in  any  restricted,  technical 
manner,  but  liberally,  in  the  ends  of  justice,  that  defeated  litigants 
may  have  a  full  opportunity  for  the  re-examination  in  the  supreme 
court  of  the  questions  decided  against  them  below.  In  Thurber  t. 
Byan,  12  Kan.  *453,  we  held  this  statute  applicable  to  a  case  where, 
before  the  time  for  settling  and  signing  a  case  made,  a  law  took  effeet 
detaching  the  county  from  one  and  transferring  it  to  another  jodioial 
districti  thus  giving  to  the  county  a  new  district  judge.    It  may  be 
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that  it  is,  strictly  speakings  hardly  oorreot  to  speak  of  the  "term  of 
ofiBee"  of  a  pro  tem.  judge.     Perhaps  he  may  not  technically  have  a 

''term  of  office;''  and  yet  such  an  expression  does  no  great  vio- 
*477    lence  to  language.    It  dearly  eomes  within  the  spirit  and  *pnr- 

pose  of  this  statute,  that  whenever  the  judge  before  whom  a 
ease  is  tried  shall,  before  the  expiration  of  the  time  allowed  for  set- 
tling and  signing  the  case  made,  have  ceased  to  be  judge,  he  shall 
nevertheless  settle  and  sign  the  case  made.  His  judicial  life  has 
ended,  yet  he  may  and  must  prepare  for  the  review  of  the  appellate 
court  the  record  of  the  proceedings  before  him.  We  think,  therefore, 
the  certificate  of  the  trial  judge  must  be  held  good,  notwithstanding 
this  objection. 

Again,  it  is  insisted  that  the  case  made  must  be  disregarded  be* 
cause  it  was  not  settled  and  signed  until  after  the  expiration  of  the 
time  allowed  therefor.  This  claim  we  think  arises  from  a  misappre- 
hension of  the  statute, — a  misapprehension  evidently  shared  by  coun- 
sel on  both  sides.  On  the  second  of  April  an  order  was  made  that 
the  railroad  company  "have  thirty  days  in  which  to  make  and  serve 
a  case."  On  the  fourth  of  May  the  ease  was  settled  and  signed. 
This,  it  is  true,  was  more  than  thirty  days  after  time  of  the  order  of 
extension.  But  that  order  did  not  fix  the  time  for  settling  and  sign- 
ing the  case,  or  direct  notice  to  be  given  of  the. time  for  presenting 
the  case  for  settlement.  It  simply  extended  the  time  for  making  and 
serving  the  case.-  The  making  and  serving  of  a  case  are  the  acts  of 
the  plaintiff  in  error;  the  suggestion  of  amendments,  the  act  of  the 
defendant  in  error;  and  the  settling  and  signing  of  the  case,  the 
duty  of  the  judge.  Section  547  of  the  Civil  Code  (Gen.  St.  737)  au- 
thorizes a  party  to  make  a  case.  Section  548  provides  that  be  shall, 
within  three  days  after  the  j  udgment  or  order  is  entered,  serve  such 
case  made  upon  the  opposite  party,  or  his  attorney,  who  may,  within 
three  days  thereafter,  suggest  amendments,  and  present  the  same  to 
the  party  making  the  case.  ''The  case  and  amendments  shall  be  sub- 
mitted to  the  judge,  who  shall  settle  and  sign  the  same;  and  the  case 
so  made  shall  thereupon  be  filed  with  the  other  papers  in  the  action." 
Section  549,  as  amended  in  1870^  (Laws  1870,  p.  168,)  gives  the 

court  power  to  extend  the  time  for  making  and  serving  a  case, 
*478    and  also  to  direct  *notice  to  be  given  of  the  time  when  the 

ease  may  be  presented  for  settlement,  after  it  has  been  made 
and  served,  and  amendments  suggested.  Now,  the  extension  of  the 
time  for  making  and  serving  a  case  does  not  take  away  the  time  for 
suggesting  amendments.  The  three  days  thereafter^  in  which  to  sug- 
gest amendments,  still  remain.  And  where  there  is  no  order  fixing 
the  time  for  presenting  the  case  for  settlement,  and  only  the  simple 
order  giving  an  extension  of  time  for  making  and  serving  a  case,  the 
case  is  duly  settled  and  signed,  if  settled  and  signed  within  three 
days  after  the  time  fixed  for  making  and  serving  a  case.  It  is  true, 
the  statute  may  be  read  so  as  to  mean  that  the  three  days  in  which 
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to  suggest  amendments  shall  be  three  days  after  the  actual  service 
of  the  case,  and  not  after  the  time  given  in  which  to  serve.  Thns, 
in  this  case,  the  case  was  served  on  the  twenty-first  of  April,  several 
days  before  the  expiration  of  the  time  granted.  Upon  such  a  con- 
struction, amendments  would  have  been  required  by  the  34th.  Bat 
the  other  construction,  that  making  the  three  days  to  commence  upon 
the  expiration  of  the  time  given  for  making  and  serving  the  case, 
while  equally  warranted  by  the  langaage,  is  more  in  harmony  with 
the  definitions  and  regularity  of  judicial  proceedings,  and,  therefore, 
to  be  preferred.  A  party  whose  adversary  has  taken  time  to  make  a 
case  knows  exactly  when  he  must  be  ready  with  his  amendments, 
and  can  arrange  his  business  accordingly,  while  otherwise  he  must 
be  in  suspense  waiting  the  action  of  his  adversary,  and  ready  to  pro- 
ceed immediately  after  such  action.  We  conclude,  then,  that  as  the 
case  was  settled  and  signed  within  the  three  days  after  the  expiration 
of  the  time  given  for  making  and  serving  it,  it  was  settled  and  signed 
in  time. 

The  certificate  having  been  signed  by  the  proper  officer,  by  one 
having  authority  to  sign,  and  within  the  legal  time,  we  come  to  the 
motion  of  plaintiff  in  error  to  strike  out  a  part  of  the  certificate.    We 

give  the  certificate  in  full.  It  is  as  follows : 
*479  '*I,  John  M.  Galloway,  being  a  practicing  lawyer  in  the  *ciij 
of  Fort  Scott,  Kansas,  and  having  held  the  March  term,  1874, 
of  said  district  court,  within  and  for  the  county  aforesaid,  as  judge 
pro  tem,f  duly  elected  and  qualified,  because  of  the  sickness  and  ab- 
sence of  the  Hon.  M.  V.  Voss,  the  regular  judge  of  said  district,  and, 
as  the  said  judge  pro  tem,,  having  heard  and  tried  the  above-entitled 
cause  at  said  March  term,  1874,  do  hereby  certify  that  the  above  and 
foregoing  case  made  by  defendant  was  presented  to  me  by  Wm.  G. 
Webbj^attomeyfor  the  defendant,  the  M.,  E.  &  T.  Railway  Company, 
on  this  fourth  day  of  May,  1874,  for  settling,  signing,  and  allowing 
the  same  as  of  record.  And  at  the  same  time  and  place  appeared 
H.  G.  McGomas,  John  E.  McEeighan,  and  William  G.  Stewart,  at- 
torneys for  the  plaintiff,  the  city  of  Fort  Scott.  And  the  said  attor- 
neys for  plaintiff  objected  to  the  said  case  presented  being  examined, 
settled,  signed,  or  allowed  by  me,  because  the  time  for  making,  pre- 
senting, settling,  and  allowing  said  case  had  expired ;  and  becanse  a 
pro  tern,  judge,  after  the  adjournment  of  the  term  of  court  which  he 
held,  has  no  further  power  to  act  as  judge,  and  because  the  order 
herein  made,  by  which  the  time  was  fixed  for  making,  presenting,  and 

^KoTB  OF  HoK.  W.  0.  Webb,  Btatb  Bbpobtbb. 

Altbouffh  wholly  immaterial  to  any  question  controverted  or  decided  in  thii 
court,  It  IB  due  to  the  **  truth  of  (personal)  history, "  to  say  that  Mr.  Webb  wss  net 
then,  or  at  any  time,  the  attorney  or  an  attorney  for  the  Missouri,  Kansas  A  Texas 
Railway  Company  in  this  action  or  proceedin^c;  but,  in  presenting  the  case  made 
to  the  trial  Judge,  for  his  signature,  Mr.  W.  was  merely  performing  a  friend]/ 
office  for  (and  at  the  personal  request  of)  Judge  Seahs,  the  company's  attorney, 
who  was  at  that  time  absent 
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allowing  said  case  was  a  consent  order, .  and  could  not  be  altered  or 
extended  by  the  court,  wbicb  objection  was  by  me  overruled  and  de- 
nied, and  to-  which  ruling  the  plaintiff,  by  its  attorneys,  duly  ex- 
cepted. And  I  do  hereby  refuse  to  extend  the  time  for  making  and 
presenting  this  case,  and  do  find,  as  a  matter  of  fact,  at  the, request 
of  the  plaintiff,  that  the  time  for  making,  presenting,  settling,  and 
allowing  said  case  has  expired,  and  that  no  case  made  was  presented 
to  me  within  the  time  allowed  the  defendant  by  the  order  in  said 
case  made. 

"I  further  certify  that  the  foregoing  case  made,  together  with  the 
amendments  suggested  by  the  plaintiff,  and  submitted  to  me  in  writ- 
ing  on  the  twenty-second  of  April,  1874,  is  correct,  except  that  it  does 
not  contain  all  the  evidence,  and  does  not  contain  the  charge  of  the 
court.  It  is  therefore  ordered  and  directed  that  the  case  as  above 
made  and  presented,  with  amendments  thereto,  be  filed  with  the 
clerk  of  said  district  court  aforesaid,  and  made  a  part  of  the  rec- 
ord." 
*480  *The  motion  is  to  strike  out  that  portion  commencing  with  the 
words,  "And  at  the  same  time  and  place,"  and  ending  with 
the  words,  "and  does  not  contain  the  charge  of  the  court,"  and  also 
from  the  last  clause  the  words,  "with  amendments  thereto."  Upon 
this  motion  a  large  amount  of  testimony  has  been  taken  in  deposi- 
tions before  a  commissioner  heretofore  appointed  by  this  court.  We 
forbear  commenting  upon  this  testimony,  for  it  is  conflicting  as  well 
as  voluminous,  and  anything  like  a  fair  statement  of  it  would  require 
more  space  than  we  can  afford  to  give.  And  besides,  conceding  that 
the  charge  were  proven  as  fully  and  as  broadly  as  it  is  made,  that 
the  facts  were  exactly  as  claimed  by  the  plaintiff  in  error,  that  the 
statements  objected  to  were  intentionally  false,  and  fraudulently  in- 
corporated»  and  that  there  was  a  conspiracy  between  the  counsel  for 
the  city  and  the  judge  pro  tern,  to  prevent  the  company  from  obtain- 
ing a  case  made,  still  we  should  be  constrained  to  hold  that  the  mo- 
tion must  be  overruled.  It  involves  the  reformation  of  the  certifi- 
cate, and,  in  substance,  asks  this  court  to  make  a  new  certificate. 
The  correction  here  sought  is  the  striking  out  of  a  portion;  but  the 
principle  would  be  the  same  if  the  application  were  to  add  something. 
In  either  case  the  effect  is  to  set  aside  the  certificate  as  made,  and 
substitute  a  new  one.  It  becomes  really  the  certificate  of  this  court, 
instead  of  the  trial  judge's.  It  may  well  be  that  if  a  certificate  is 
shown  to  be  intentionally  false,  and  fraudulently  prepared,  this  court 
should  disregard  it;  but  it  should  be  wholly  disregarded.  The  ver- 
dict of  a  jury  may  be  shown  to  be  willfully  false  to  the  evidence^and 
fraudulently  prepared,  but  the  court  has  no  power  to  reform  it  by 
eliminating  the  false  and  addiug  the  true.  It  must  be  rejected  alto- 
gether. The  statute  we  have  quoted  heretofore  provides  that  the 
case  should  be  settled  and  sig9ed  by  the  trial  judge.    If  be  has  acted 
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oorniptly  and  fraudalently,  the  whole  aot  of  Bettling  and  fflgning  the 

entire  certificate  is  worthless.     If  the  corruption  is  in  favor  of 
*481     the  plaintiff  in  error,  and  to  ^secure  a  reversal,  ordinarily  the 

rights  of  the  defendant  in  error  will  be  protected  in  a  new 
trial.  If  in  favor  of  the  defendant  in  error,  and  to  prevent  a  rever* 
sal,  cases  may  arise  in  which  it  will  be  the  daty  of  the  reviewing 
court  to  set  aside  the  judgment  and  order  a  new  trial,  presuming,  on 
account  of  such  corruption  in  the  preparation  of  the  case,  that  the 
plaintiff  in  error  was  wronged  in  the  trial,  especially  when  this  cor- 
ruption involves  a  conspiracy  between  the  judge  and  the  defendant 
in  error.  But  even  in  such  a  case  we  should  not  attempt  to  make, 
by  addition  or  subtraction,  a  correct  certificate,  but  should  reject  it 
altogether.  For  the  correction  of  a  certificate  involves  a  determina- 
tion of  what  actually  took  place, — of  what  is  true,  and  what  is  false. 
This  court,  before  it  could  make  a  correction,  must  determine,  not 
merely  that  the  trial  judge  acted  corruptly,  but  that  his  certificate 
was  false  in  fact.  For  if  the  certificate  be  in  fact  true,  the  plaintiff 
in  error  has  suffered  no  wrong.  And  no  matter  how  corrupt  and  bad 
the  judge  may  have  been,  the  party  has  no  right  to  have  anything 
but  the  truth  in  the  case  or  certificate.  Kansas  Pac.  By.  Co.  v. 
Simpson,  11  Kan.  *494.  And  upon  a  motion  like  this,  to  inquire 
into  what  actually  took  place  in  the  trial  of  a  case  in  the  district 
court, — a  trial  which  may  have  been  tedious  and  protracted, — and  to 
settle,  upon  'affidavits  and  depositions,  a  bill  of  exceptions  or  case 
made,  is  a  proceeding  not  warranted  by  authority,  nor  likely  to  ac- 
complish successfully  the  intended  result.  Suppose  the  judge  had 
refused  to  sign  the  certificate  prepared,  claiming  it  to  be  untrae: 
Would  this  court,  by  mandamus,  compel  him  to  sign  it,  or  hear  evi- 
dence to  show  that  it  was  true,  or  that  the  judge  corruptly  refused  to 
sign  it?  Shepard  v.  Peyton,  12  Kan.  *616.  Take  the  ease  before 
us :  To  strike  out  the  portions  of  the  certificate  objected  to  would  leave 
the  case  made  with  a  statement  that  it  contained  the  entire  testimony 
certified  to  be  correct.  With  the  certificate  as  it  stands,  it  appears 
that  other  testimony  was  also  admitted.  Now,  conceding  the  corrupt 
and  fraudulent  conspiracy,  it  does  not  follow  that  this  particular 

statement  in  the  certificate  is  untrue.  The  case  as  prepared 
*483    may  *not  in  fact  contain  the  entire  testimony,  and  it  would 

be  wrong  to  leave  it  with  such  a  certificate.  And  how  can  ve 
determine  its  truth  or  falsity,  except  by  a  tedious  and  unsatisfactory 
inquiry  as  to  what  testimony  was  actually  offered  and  received  on  the 
trial?  Surely,  such  a  proceeding  is  unreasonable,  and  would  tend 
to  error  and  injustice.  The  motion,  therefore,  to  strike  out  mast  be 
overruled.  The  only  substantial  difference  between  the  record  with 
the  certificate  as  it  stands,  and  with  it  as  sought  to  be  corrected,  is 
that  in  the  one  case  it  does  not  appear  to  contain  the  entire  testi- 
mony,  and  in  the  other  it  does.    For  the  record  does  not  purport  io 
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eontain  the  eharge  of  the  coart;  and  one  of  the  matters  presented  by 
plaintiff  in  error,  on  the  hearing  of  its  motion,  is  a  olaim  that  it 
could  not  obtain  from  the  jadge  his  charge. 

Upon  the  ease  as  it  stands  before  as  appear  two  principal  qnes- 
tions;  one  involving  the  validity  of  the  original  contract  between 
the  parties,  and  the  other  the  measure  of  damages  for  the  breach  of 
such  contract.  On  the  twenty-fifth  of  July,  1870,  an  ordinance  was 
passed  by  the  city  coancil  of  the  city  of  Fort  Scott  ordering  an  elec- 
tion on  the  thirtieth  of  August  following,  upon  the  question  of  sub* 
scribing  to  the  stock  of  the  corporation,  plaintiff  in  error,  and  issuing 
the  bonds  of  the  city  in  payment  therefor.  The  election  was  held, 
and  resulted  in  favor  of  the  subscription.  The  bonds  were  issued, 
and  the  subscription  and  bonds  accepted  by  the  company.  For  a 
breach  of  the  terms  of  this  subscription  was  this  action  brought. 
The  first,  fourth,  fifth,  and  eighth  sections  of  this  ordinance  are  the 
only  material  ones,  and  read  as  follows: 

"Section  1.  That  a  special  election  be  and  the  same  is  hereby  or- 
dered to  be  held  in  the  several  wards  of  the  city  of  Fort  Scott,  on 
Tuesday,  the  thirtieth  of  August,  1870,  for  the  purpose  of  submitting 
to  the  qualified  electors  of  said  city  the  question  of  subscribing,  in 
the  name  of  the  city,  and  on  the  conditions  hereinafter  prescribed, 
for  seventy-five  thousand  dollars  of  the  capital  stock  of  the  Missouri, 
Kansas  &  Texas  Railway  Company,  and  also  the  further  question  of 
authorizing  the  mayor  and  city  council  of  said  city  to  issue 
*483  *the  bonds  of  the  city  in  a  sum  not  exceeding  twenty-five  thou- 
sand dollars,  for  the  purpose  of  procuring  the  right  of  way  for 
the  road  of  said  company  through  the  corporate  limits  of  the  city, 
and,  in  addition  thereto,  of  purchasing  grounds,  as  hereinafter  pro- 
vided, not  exceeding  in  the  aggregate  twenty-eight  acres,  for  depots, 
engine-houses,  machine-shops,  and  yard-room,  and  donating  the  same 
to  said  company. 

"Sec.  4.  If,  upon  a  canvass  of  the  votes  cast  at  said  election,  it 
shall  be  found  that  a  majority  of  such  votes  are  in  favor  of  the  stock 
and  donation,  the  mayor  and  city  council  shall  be  authorized  and 
required  to  subscribe,  in  the  name  of  the  city  of  Fort  Scott,  for 
seventy-five  thousand  dollars  of  the  capital  stock  of  said  company, 
on  the  following  fundamental  conditions,  to- wit : 

** First,  That  the  said  company,  their  successors,  or  assigns,  shall, 
within  six  months  from  the  date  of  the  election  above  provided  for, 
construct,  or  cause  to  be  constructed,  and  put  in  practical  operation, 
a  line  of  railway  from  Sedalia,  in  Missouri,  to  the  city  of  Fort  Scott, 
and  shall  extend  the  same,  as  soon  thereafter  as  practicable,  in  a  south- 
westerly direction,  to  a  point  on  the  Missouri,  Kansas  &  Texas  Bail- 
way,  lately  known  as  the  Southern  Branch  of  the  Union  Pacific  Bail- 
road,  Eastern  Division. 

'^Second.  That  said  company  shall  make  said  line  of  railway  from 
Sedalia,  or  from  any  point  to  the  north-westwardly  thereof,  to  which 
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said  oompany  may  hereafter  extend  its  road,  or  cause  the  same  to  be 
made,  the  great  through  line  by  way  of  Fort  Scott,  to  the  Bouth-weBi 
and  Boath,  through  the  Indian  Territory,  to  Texas;  and  no  other  line  ' 
of  railway  shall  be  constructed  by  said  company,  or  its  successorB, 
from  Nevada,  in  Missouri,  south  of  Fort  Scott,  through  Bourbon  or 
Crawford  counties,  in  Kansas. 

*'  Third.  Said  company  shall  make  or  cause  Fort  Scott  to  be  made 
the  end  of  a  division  on  said  line  of  road,  and  shall  erect  engine-honees 
and  machine-shops  at  or  near  said  point,  before  doing  so  at  any  other 
point  southwest  of  Sedalia,  on  the  through  line  of  railroad  fmm  Se« 
dalia  by  way  of  Fort  Scott  to  the  Indian  Territory  and  Texas,  as  soon 
as  the  business  of  said  line  shall,  in  the  opinion  of  said  company, 
render  such  shops  necessary. 

"Sec.  5.  The  mayor  and  city  council  shall  be  farther  authorised 
and  required  to  issue  the  bonds  of  the  city  in  payment  for  said  stock, 
at  par;  that  is,  to  the  amount  of  seventy-five  thousand  dollars.  Said 
bonds  shall  be  issued  in  sums  of  not  less  than  one  thousand  dollars 
each,  shall  bear  interest  at  the  rate  of  seven  per  centum  per  aunnm, 
payable  semi-annually  in  the  city  of  New  York,  where  the  prineipal 
shall  also  be  payable,  shall  have  interest  coupons  attached^  shall  be 
payable  thirty  years  after  the  date  thereof,  and  shall  be  executed  in 
due  form  of  law." 

''Sec.  8.  It  shall  also  be  the  duty  of  the  mayor  and  city  eonncil, 
in  case  the  election  hereinbefore  provided  for  shall  result  in 
*484  favor  of  the  stock  and  donation,  to  proceed  forth^with  to  con- 
fer with  the  proper  officers  of  said  company,  or  its  successors, 
and  ascertain  at  the  earliest  possible  moment  the  route  selected  bj 
said  company,  or  its  successors,  for  the  line  of  their  road  through  the 
corporate  limits  of  the  city,  and  also  the  grounds  chosen  by  them  for 
depot  and  othei  purposes;  and  they  are  hereby  authorized  and  re- 
quired to  proceed,  in  such  manner  as  may  be  deemed  most  conducive 
to  the  interests  of  the  city,  to  purchase  so  much  land  as  may  be  nec- 
essary for  the  right  of  way  through  said  city,  and  also  twenty-five 
acres  exclusive  of  the  right  way,  at  such  point,  convenient  to  the  city 
limits,  as  the  officers  of  said  company  may  select,  for  depot,  engine- 
houses,  machine-shops  and  yard-room ;  and  they  are  further  author- 
ized to  issue  bonds  of  the  city,  not  exceeding  twenty-five  thousand  dol- 
lars in  amount,  for  the  purpose  of  raising  funds  to  pay  for  the  same : 
provided,  however,  that  in  case  the  mayor  and  city  council  shall  be 
of  the  opinion  that  the  interest  of  the  city  will  be  better  subserved  by 
purchasing  eight  acres  within  the  city  limits,  and  twenty  acres  oat- 
side  the  city,  at  some  point  to  be  designated  by  the  proper  officers  of 
said  oompany,  for  machine-shops,  engine-houses,  and  yard-room,  they 
shall  be  authorized,  and  hereby  required,  to  do  so,  and  to  issue  the 
bonds  of  the  city  in  payment  therefor,  as  above  provided." 

Section  10  provided  for  donating  to  the  company  the  right  of  way 
and  grounds,  when  purchased.     By  subsequent  arrangement  between 
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the  city  and  the  eompany,  the  twenty'^fiye  thonsand  dollars  of  bonds 
were  issaed  directly  to  the  company,  in  lieu  of  the  purchase  by  the 
city  of  the  right  of  way  and  grounds.  It  appears  that  the  company 
has  complied  with  the  first  and  second  conditions  of  the  subscription, 
but  has  broken  the  third,  by  building  engine-houses  and  machine- 
shops  at  Parsons,  and  none  at  Fort  Scott,  and  by  making  Parsons, 
and  not  Fort  Scott,  the  end  of  a  division.  The  petition,  after  the 
allegations  necessary  to  show  the  breach  of  contract  by  the  company, 
contains  these,  and  only  these,  allegations  as  to  damages: 

'*And  the  plaintiff  charges  that  it  has  been  greatly  damaged  by 
reason  of  the  conduct  of  the  defendant  in  this  behalf;  that  if  the  de- 
fendant had  complied  with  its  said  agreement,  and  made  the  city  of 
Fort  Scott  the  end  of  a  division  on  the  line  of  its  road,  and 
*485  erected  the  said  engine-houses  and  *machine-shops  at  or  near 
said  city,  the  so  doing  would  have  greatly  increased  the  busi- 
ness and  augmented  the  population  and  wealth  of  the  said  city,  and 
thereby  decreased  the  rate  of  taxation  necessary  to  pay  the  interest 
on  said  bonds  so  issued  to  the  defendant.  The  plaintiff  avers  that  the 
sole  consideration  of  and  for  the  said  twenty-five  thousand  dollars  in 
bonds  was  to  enable  the  defendant  to  purchase  grounds  for  said  en- 
gine-houses and  machine-shops,  etc. ;  and  that  the  defendant  received 
said  bonds,  negotiated  them,  and  applied  the  proceeds  to  other  and 
different  purposes,  and  did  not  apply  the  proceeds  thereof  to  the  pur- 
pose  aforesaid." 

In  reference  to  the  validity  of  the  contract,  so  far  as  it  involved  the 
condition  of  locating  the  machine-shops,  etc.,  at  Fort  Scott,  it  is 
hardly  so  presented  by  counsel  as  to  justify  us  in  deciding  the  ques- 
tion. Counsel  for  the  city  ignore  it  entirely,  and  assume,  virtually, 
that  there  is  no  question  of  its  validity.  Counsel  for  the  company  do 
not  directly  attack  its  validity,  nor  discuss  the  power  of  the  city  to  at- 
tach such  a  condition  to  its  subscription.  We  quote  the  language  of 
the  brief.  After  referring  to  the  act  for  the  organization  of  cities  of 
the  second  class,  to  show  that  no  power  is  there  delegated  in  refer- 
ence to  such  a  subscription  or  contract,  and  asserting  that  the  only 
power  given  is  that  by  sections  51,  52,  and  58  of  chapter  38  of  the  Laws 
of  1868,  it  says : 

**What  authority,  then,  did  this  latter  statute  confer?  Simply  to 
permit  the  city  to  subscribe  to  the  capital  stock  of  the  railway  com- 
pany, and  pay  np  such  subscriptions  in  its  bonds,  or  loan  its  credit 
to  such  company*  No  authority  was  given  to  enter  into  speculation 
in  building  machine-shops,  engine-houses,  speculating  in  real  estate, 
or  any  such  thing.  If  it  had  entered  into  a  contract  for  such  sub* 
scription,  or  loan,  with  the  conditions  that  are  attached  to  the  ordi- 
nances herein,  it  is  barely  possible  it  could  enforce  it  in  case  of  breach, 
by  a  recovery  in  damages, — but  only  such  damages  as  would  bear  a 
pro  rata  proportion  between  those  conditions  performed,  and  those 
not  performed.    In  other  words,  that  it  could  only  make  such  a  con* 
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tract  as  would  itself  fornkh  the  measure  of  damages.  It  eoold  take 
the  necessary  measures  to  protect  itself  in  what  it  paid,  but  no  farther. 
*  *  *  For  the  purpose  of  this  argument,  I  admit  that  it  may 
enforce  the  performance  of  the  conditions  upon  which  the  sab- 
*486  soription  *was  made,  provided  they  are  legal  and  mutually 
operative.  But  in  case  of  breach  it  can  only  recover  such 
damages  as  grow  out  of  the  contract^  and  then  to  be  measured  pro 
tanto. " 

We  shall  therefore  assume  that  the  contract  of  subscription,  with 
the  conditions  attached,  was  valid  and  binding.  It  is  obvious  that 
the  question  of  power  of  a  municipality,  in  this  direction,  may  arise 
in  at  least  two  ways :  FiT9t^  where,  without  any  sabscription  to  the 
capital  stock,  a  municipality  makes  a  contract  with  a  railroad  com- 
pany  for  the  location  by  the  latter  of  its  engine-houses  and  machine- 
'  shops  in  consideration  of  municipal  aid ;  and,  ttcond,  where  the  loca- 
tion is  made  as  a  condition  of  a  subscription  to  the  stock.  Chapter 
29  of  the  Laws  of  1869,  amending  the  sections  of  the  law  of  1868  here* 
tofore  cited,  provides  in  terms  for  subscriptions  by  municipalities  "opon 
such  condition  or  conditions  as  may  be  prescribed**  by  them.  So 
that  express  statutory  authority  is  given  for  a  subscription  upon  con- 
ditions other  than  the  mere  cash  or  bond  payment  for  the  stocks. 

We  pass,  then,  to  the  remaining  question  as  to  the  measure  of  dam- 
ages. As  the  charge  of  the  court  is  not  in  the  record,  we  cannot  say 
what  rule  was  laid  down  by  the  court  for  the  admeasurement  of  the 
damages,  and  can  only  inquire  whether  the  testimony  admitted,  bear- 
ing upon  the  matter  of  damages,  was  properly  admitted.  While  the 
certificate  of  the  judge  shows  that  the  record  does  not  contain  all  the 
testimony,  yet  as  the  amendment  suggested  by  counsel  for  the  city 
was  to  insert,  in  lieu  of  the  statement  that  it  contained  the  entire  tes- 
timony, the  statement  that  "the  foregoing  is  the  substance  of  the  tes- 
timony taken  upon  said  trial  and  submitted  to  the  jury,"  we  feel  jas- 
tified  in  assuming  that  we  have  in  the  record  the  main  matters  of  evi- 
dence upon  which  the  jury  based  their  estimate  of  damages.  Whether 
this  be  so  or  not^  if  matters  improper  for  their  consideration  were  sub- 
mitted to  them,  we  cannot  say  that  such  matters  did  not  enter  into 
and  form  a  part  of  their  estimate  of  damages,  and  so  prejudice  the 
rights  of  the  plaintiff  in  error.  Referring  to  the  record,  we 
*487  find  that  the  court  ^permitted  testimony,  over  the  objection  of 
the  defendant,  tending  to  show  the  changes  in  the  population 
and  in  the  values  of  real  estate  in  the  city,  the  number  of  manufac- 
tories, dry-goods  stores,  etc.,  the  price  of  fuel,  etc.,  from  the  year 
prior  to  the  subscription,  and  until  after  the  building  of  the  machine- 
shops  and  engine-houses  at  Parsons.  And,  so  far  as  population  and 
values  are  concerned,  the  inquiry  was  not  directed  to  the  number  of 
bands  which  would  be  employed  about  the  shops  and  engine-hooses, 
nor  to  the  value  of  shops  and  houses  as  taxable  property,  but  to  the 
general  changes  of  population,  and  the  depreciation  generally  through 


MISSOURI,  K.  A   T.  BY.  CO.  V.  CITY   OF  FOKT  SCOTT.  369  • 

the  city  of  the  value  of  real  estate.  It  also  permitted,  over  like  ob* 
jection,  testimony  as  to  the  amount  paid  monthly  by  the  railroad 
oompany  to  their  employes  at  the  machine-shops  at  Parsons.  It  ia 
obviooB  that  this  testimony  had  no  bearing  on  the  question  of  a  breach 
of  the  contract,  but  must  have  been  admitted  as  bearing  upon  the 
question  of  damages.  These  matters,  therefore,  were  presented  as 
tending  to  show  how  much  the  city  bad  been  damnified  by  the  failure 
of  the  company  to  comply  with  its  contract.  In  other  words,  if  the 
city  had  lost  in  population  since  the  building  of  the  shops  at  Parsons, 
the  jury  might  attribute  the  loss  to  that  fact,  and  mulct  the  company 
in  damages  accordingly.  If  real  estate  had  declined  in  value,  if  the 
number  of  stores,  factories,  etc.,  had  decreased,  the  same  fact  might 
be  taken  as  the  cause,  and  the  company  held  responsible  therefor. 

We  are  clearly  of  the  opinion  that  this  testimony  was  inadmissible, 
though  we  are  not  so  clear  as  to  what,  in  a  case  like  this,  is  the  proper 
rule  for  the  measurement  of  damages.  The  testimony  was  inadmis- 
sible for  two  or  three  reasons. 

First.  It  involves  a  mere  speculation.  There  is  no  certain  connec- 
tion of  cause  and  effect,  between  the  failure  to  build  machine-shops 
and  engine-houses,  and  the  decline  in  population,  or  decrease  in  values. 
Granted  that  the  failure  may  tend  to  produce  the  decline  and  the 
•decrease,  yet  it  is  but  one  of  many  causes;  and  who  can  tell,  or  by 
what  process  can  it  be  determined,  how  much  of  the  result  ia 
*488  due  to  *thiB cause?  A  general  or  local  financial  depression, 
or  failure  of  crops,  the  lack  of  business  energy  or  tact  on  the 
part  of  the  citizens,  the  jealousy  of  rival  places,  or  the  prejudice  of 
the  surrounding  population,  the  superior  activity  and  prosperity  of 
adjacent  cities,  and  many  other  causes,  may  all  have  been  actively 
at  work,  and  the  main  if  not  the  sole  causes  of  the  depreciation. 
To  prove  the  result,  and  permit  the  jury  to  attribute  it  wholly  to  the 
single  cause,  would  ftten  work  the  greatest  injustice.  To  present  all 
these  phenomena,  and  ask  them  to  determine  the  extent  to  which  this 
single  cause  has  contributed  to  the  result,  is  to  invite  the  jury  to  the 
wildest  speculation.  It  is  something  beyond  the  power  of  human 
wisdom  to  determine. 

Again,  this  is  tantamount  to  an  inquiry  into  profits, — and  profits 
both  remote  and  uncertain.  The  city  seeks  to  recover,  not  what  it 
has  paid  out,  nor  the  value  of  that  which  the  company  agreed  to 
build,  nor  the  amount  which  it  would  be  entitled  to  collect  in  the 
way  of  taxes  off  from  such  improvements,  but  rather  what  profits  it 
would  have  made  out  of  the  shops  and  engine-houses  if  they  had 
been  built  according  to  contract.  For  the  results  in  the  way  of  in- 
crease of  population,  values,  and  business  are  really  nothing  but  the 
profits  which  might  be  expected  to  flow  from  the  performance  by  the 
company  of  its  contract.  Now,  while  profits  are  sometimes  a  legit- 
imate matter  of  inquiry  in  actions  for  damages  on  account  of  breach 
ot  contract,  yet  it  is  only  when  such  profits  are  the  direct  and  im- 
V.  16k— 24 
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mediaitd  fruits  of  the  contract.  The  direct  result  of  the  performance 
of  the  contract  would  be  the  addition  to  the  taxable  property  of  the 
city  of  the  value  of  the  improvements  made  within  the  city.  The  in- 
direct result  might  be  the  increase  of  the  value  of  real  estate  gener- 
ally through  the  city.  And  it  was  this  indirect  result  to  which  the 
examination  of  witnesses  was  directed.  Suppose  that  it  were  within 
the  power  of  a  city,  as  it  is  of  a  private  corporation,  to  engage  in 
manufacturing,  and  it  had  made  a  contract  with  an  individoal  to 
build  for  it  a  factory :  What,  in  case  of  a  breach  of  such  con- 
*489  tract  would  ^be  its  measure  of  damages  ?  Gould  it  recover  for 
the  enhanced  value  of  the  real  estate  within  the  city  which 
might  be  expected  to  result  from  the  addition  of  such  a  manufactaring 
establishment  ?  Clearly  not.  Bach  a  result,  while  it  might  be  termed 
the  profits  to  flow  from  the  enterprise,  is  a  result  too  remote  and  un- 
certain to  become  a  legitimate  matter  in  the  estimate  of  damages. 
Yet,  wherein  does  the  illustration  differ  from  the  case  at  bar? 

Again,  the  theory  of  the  law,  in  the  matter  of  damages,  is  compen- 
sation. It  aims  at  nothing  more.  Indeed,  it  is  said  by  a  leading 
writer  on  the  subject  that  "the  law  in  fact  aims,  not  at  the  satisfac- 
tion, but  at  a  division  of  the  loss.*'  Sedg.  Dam.  (3d  Ed.)  35.  It 
does  not  intend  to  so  award  damages  that  a  plaintiff  profits  more  by  his 
adversary's  breach  than  he  would  by  his  performance  of  his  contract. 
In  matters  ex  delicto  the  range  of  inquiry  is  wider  than  in  actions  tx 
contractu.  Some  reasons  for  this  are  well  stated  by  Mr.  Justice  Ch&is- 
TiANCY  in'  the  case  of  Allison  v.  Chandler,  11  Mich.  S52,  from  whom 
we  quote  as  follows :  **There  are  some  important  considerations  which 
tend  to  limit  damages  in  an  action  upon  contract  which  have  no  appli- 
cation to  those  purely  of  tort.  Contracts  are  made  only  by  the  mut- 
ual consent  of  the  respective  parties ;  and  each  party,  for  a  consid- 
eration, thereby  consents  that  the  other  shall  have  certain  rights  as 
against  him  which  he  would  not  otherwise  po8se£.  In  entering  into 
the  contract,  the  parties  are  supposed  to  understand  its  legal  effect, 
and  consequently  the  limitations  which  the  law,  for  the  sake  of  cer- 
tainty, has  fixed  for  the  recovery  of  damages  for  its  breach.  If  not 
satisfied  with  the  risk  which  these  rules  impose,  the  parties  may  de- 
cline to  enter  into  the  contract,  or  may  fix  their  own  rule  of  damages 
when,  in  their  nature,  the  amount  must  be  uncertain.  *  *  * 
Again,  in  the  majority  of  cases  upon  contract,  there  is  little  difficulty 
from  the  nature  of  the  subject  in  finding  a  rule  by  which  substantial 
compensation  may  be  readily  estimated ;  and  it  is  only  in  those  cases 
where  this  cannot  be  done,  and  where,  from  the  nature  of  the 
*490  stipula*tions  or  the  subject-matter,  the  actual  damages  result- 
ing from  a  breach  are  more  or  less  uncertain  in  their  nature,  or 
difficult  to  be  shown  with  accuracy  by  the  evidence,  under  any  definite 
rule,  that  there  can  be  any  great  failure  of  justice  by  adhering  to  such 
rule  as  will  most  nearly  approximate  the  desired  result.  And  it  is  prch 
cisely  in  these  classes  of  oases  that  the  parties  have  it  in  their  power 
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to  protect  themselves  against  any  loss  to  arise  from  snob  uncertainty, 
by  estimating  their  own  damages  in  the  contract  itself,  and  providing 
for  themselves  the  rales  by  which  the  amount  shall  be  measured^  in 
case  of  a  breach;  and  if  they  neglect  this,  they  may  be  presumed  to 
have  assented  to  such  damages  as  may  be  measured  by  the  rules 
which  the  law,  for  the  sake  of  certainty,  has  adopted." 

In  Sedg.  Dam.  (3d  Ed.)  84»  the  rule  is  thus  stated :  "In  all  cases 
growing  out  of  the  non*performance  of  contracts,  and  in  those  of  in- 
fringement of  rights,  or  non-performance  of  the  duties  imposed  by  the 
law,  in  which  there  is  no  element  of  fraud,  willful  negligence,  or  mal- 
ice, the  compensation  recovered  in  damages  consists  solely  of  the  direct 
pecuniary  Ion,  which  includes,  in  mere  mo^ey  demands,  interest  for 
the  detention  of  the  amount  claimed,  and  the  costs  of  the  suit  brought 
for  the  recovery  of  the  demand.  No  indirect  lost  is  accounted  for.** 
Now,  what  was  the  direct  pecuniary  loss  of  the  city  in  the  case  at 
bar?  It  paid  $100,000  in  bonds,  and  some  subsequent  interest,  for 
the  entire  agreements  of  the  company.  Does  not  the  amount  paid 
fairly  represent  the  direct  pecuniary  loss?  and  if  that  amount  was 
returned  to  the  city,  would  she  not  receive  compensation  ?  So  that, 
if  it  could  be  ascertained  what  amount  the  city  paid  for  this  par« 
ticular  part  of  the  company's  agreements,  and  tHat  were  returned, 
would  she  not  receive  all  to  which  she  was  entitled?  Would  she  not 
be  compensated?  Wherever,  therefore,  in  case  of  a  subscription 
upon  conditions  by  a  city  to  the  capital  stock  of  a  railroad  company 
there  has  been  a  failure  on  the  part  of  the  company  to  comply  with 

one  or  more  of  the  conditions,  and  it  can  be  shown  by  the 
*491     contract,  or  cUiunde,  what  amount  was  *paid  as  a  considera* 

tion  for  the  condition  or  conditions  broken,  such  amount  and 
interest  ia  the  proper  measure  of  damages.  If  in  this  case  the  alle- 
gations of  the  petition  were  sustained  by  the  evidence,  and  it  was 
shown  ''that  the  sole  consideration  of  and  for  the  said  twenty-five 
thousand  dollars  in  bonds  was  to  enable  the  defendant  to  purchase 
grounds  for  said  engine-houses  and  machine-shops,  etc.,"  that  amount 
at  least,  with  interest,  would  be  properly  recoverable  from  the  com- 
pany. Or,  if  there  were  more  than  this  one  consideration  for  such 
bonds,  and  the  value  of  the  other  could  be  determined,  then  the  dif- 
ference would  be  properly  recoverable. 

Again,  where  the  unperformed  condition  is  the  erection  within  the 
city  of  buildings,  or  other  improvements,  another  measure  of  damages 
may  be  accepted.  The  city,  by  the  non-performance  of  the  condition, 
loses  the  value  of  the  improvements  for  purposes  of  taxation,  and  this 
is  a  direct  pecuniary  loss,  and  one  susceptible  of  determination  worth 
reasonable  certainty.  The  average  rates  of  taxation  in  the  past — there 
being  no  exceptional  causes  of  temporary  excessive  taxation — may 
fairly  be  accepted  as  the  rate  of  the  future.  The  value  of  the  improve- 
ments being  shown,  the  amount  of  the  annual  tax  is  a  simple  mathe- 
matical calculation.     This  annual  tax  may  be  considered  in  the  nature 
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of  an  annuity,  whose  present  Taloe  is  snseeptible  of  exact  detennination 
by  the  ordinary  tables.  In  a  case  like  the  present,  where  the  sise  and 
value  of  the  contemplated  improvements  are  not  fixed  by  the  contract, 
the  law  implies  that  they  shall  be  such  as  are  reasonably  suited  to  the 
purposes  for  which  they  are  to  be  used.  We  suggest  these  measurefl 
of  value  as  applicable,  one  or  both,  to  the  case  at  bar,  though,  at  least 
for  the  latter,  an  amendment  would  have  to  be  made  to  the  petition. 
Cases  may  arise, — perhaps  the  case  at  bar  (when  all  the  facts  are  pre- 
sented) may  be  found  to  be  such  an  one, — ^in  which  the  contract  is  an 
entirety,  and  there  is  in  it  no  means  of  apportionment,  and  nothmg 
can  be  shown  aliunde  to  establish  an  apportionment,  nor  to 
*492  show  the  relative,  or  absolute  *  values  of  the  conditions  per* 
formed,  and  those  broken.  In  such  a  case  the  rule  of  law  we 
take  to  be  that  no  action  can  be  maintained  to  recover  the  consider- 
ation, nor  upon  a  quantum  meruit^  until  all  the- conditions  are  per^ 
formed ;  and  that  in  case  the  consideration  be  paid  in  advance,  and 
only  part  of  the  conditions  are  performed,  the  entire  consideration 
can  be  recovered.  Yet  to  this  conclusion,  in  any  given  case,  the  law 
reluctantly  comes,  and  only  when  it  is  perfectly  clear  that,  by  no 
.construction  or  evidence  can  there  be  any  apportionment  or  deter- 
mination of  values.  With  these  suggestions  we  conclude  this  opin- 
ion, fully  aware  that  there  may  be  difficulties  in  the  further  progress 
of  this  case  which  we  have  not  guarded  against.  We  are  clear  that 
the  testimony  was  improperly  admitted,  and  therefore  the  judgment 
must  be  reversed.  We  are  satisfied  that  the  rules  we  have  laid  down 
for  the  measurement  of  damages  in  this  class  of  cases  are  correct; 
but  how  far  either  one  of  them  may  be  found  applicable  in  the  fature 
trial  of  this  case  we  cannot  now  determine,  the  testimony  on  the  trial 
already  had  having  been  turned  in  an  entirely  different  direction. 

The  judgment  of  the  court  below  will  be  reversed,  and  a  new  trial 
ordered. 

(All  the  justices  concurring.) 
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HowB  Maoh.  Co.  v^  Jambs  H.  Glabz. 

July  TenD»  1876. 

1.  Prinoipal  and  Agent:  Proof  of  Agency:  BeolaratiohB  of  Supposed 

Agent  not  Admissible.    While  It  is  competent  to  prove  a  parol  agency, 

and  its  nature  and  scope,  by  the  testimony  of  the  person  who  claims  to 

be  the  agent,  and  to  prove  any  parol  authority  by  the  testimony  of  the 

person  who  claims  to  possess  such  authority,  yet  it  is  not  competent  to 

prove  the  supposed  authority  of  an  agent,  for  the  purpose  of  binding  his 

principal,  by  proving  what  the  supposed  agent  has  said  at  some  previous 

^493    time.    Nor  it  is  competent  to  prove  a  supposed  authority  *of  any  kind, 

as  against  the  person  from  whom  such  authority  is  claimed  to  have  been 

received,  by  proving  the  previous  statements  of  the  person  who,  it  is 

claimed,  had  obtain^  such  authority .^ 

2.  Witness :  Impeaohing :  Foundation  for.    It  is  error  for  the  court  to  al- 

low one  party  to  attempt  to  impeach  the  testimony  of  a  witness  of  the 
other  party  by  reading  to  the  jury  a  portion  of  a  deposition  formerly  taken 
of  the  witness,  without  having  first  called  the  attention  of  the  witness  to 
any  portion  of  the  deposition,  and  without  having  first  given  the  witness 
any  opportunity  to  explain. 

Error  from  Johnson  district  court. 

Beplevin.  The  property  in  controversy  was  taken  on  the  order 
of  delivery,  and  delivered  to  the  plaintiff.  Trial  at  the  November 
term,  1873.  Verdict  and  judgment  for  defendant,  for  a  return  of 
the  property,  or  for  its  value  if  return  could  not  be  had,  (the  value 
being  assessed  at  $105|)  and  for  $S3.83  damages  for  its  caption  and 
detention. 

Devenney  <t  Green,  for  plaintiff.  k 

St.  John  <t  Parker,  for  defendant. 

VaIjEntinb,  J.  This  was  an  action  of  replevin,  brought  by  the 
Howe  Machine  Company  against  James  H.  Clark  to  recover  the  pos- 

^  It  is  competent  to  prove  a  parol  agency,  and  its  nature  and  scope,  by  the  testi- 
mony of  the  person  wno  claims  to  be  the  agent;  and  the  acts  done  by  the  agent 
may  also  be  proved  by  the  testimony  of  such  person  where  he  testifies  the  acts 
were  done  at  the  request  and  by  the  authority  of  the  principal,  Cowles  v.  Burns* 
28  Kan.  32  ;  as  to  how  agent's  knowledge  affects  his  principal,  see  note  to  Huff  v. 
Farwell,  25  N.  W.  Rep.  255;  Nicklisson  v.  Holman.  17  Kan.  22;  Roach  v.  Karr,  18 
Kan.  629;  as  to  scope  of  employment,  see  Brooke  v.  New  York,  L.  £.  &  W.  R. 
Co.,  1  Atl.  Rep.  206,  and  note;  as  to  purchases  by  agent.  Savage  v.  Savage,  8  Pac. 
Rep.  TdS.  and  note;  as  to  agents'  commissions,  Gillett  v.  Oormer,  5  Kan.  870,  and 
note;  agency  cannot  be  proved  by  proof  of  the  oral  declarations  of  the  sup- 
posed agent  himself.  Missouri  Pac.  Ry.  Co.  v.  Stults,  81  Kan.  752;  8.  C.  8  Pac. 
Rep.  522;  see,  also,  Streeter  v.  Poor,  4  Kan.  858;  Swenson  v.  Aultman.  14  Kan. 
*278 ;  personal  liability  of  agents  for  unauthorized  acts,  discussed,  Abeles  v.  Coch- 
ran, 22  Kan.  405;  custom  as  to  agent's  commissions,  Campbell  v.  Fuller,  25  Kan. 
723;  trust  relation  of.  Peak  v.  Ellicott,  80  Kan.  156;  8.  C.  1  Pac.  Rep.  499;  au- 
thority to  collect,  what  it  implies,  Ryan  v.  Tudor.  81  Kan.  866;  8.  C.  2  Pac.  Rep. 
797;  misunderstanding  of  parties  as  to  scope  of  agency,  etc.,  Tnrner  v.  Webster, 
24  Kan.  88;  power  to  sell  aoes  not  authorize  agent  to  execute  a  chattel  mortgage 
Switzer  v.  Wilvers,  24  Kan.  884;  declarations  of  agent,  see  Greer  v.  Higgins,  8 
Kan.  847. 
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session  of  two  horses,  one  set  of  double  harness,  and  one  set  of  thilk. 
The  judgment  in  the  court  below  was  in  favor  of  the  defendant  and 
against  the  plaintiff,  and  the  plaintiff  brings  the  case  to  this  coart 
for  review.  The  theory  of  the  plaintiff  with  regard  to  such  property 
is  as  follows :  .  The  plaintiff  originally  owned  the  property.  It  em- 
ployed one  H.  E.  Tracy  to  procure  sales  of  its  sewing-ma- 
*494  chines  in  Johnson  county,  and  furnished  him  with  an  * ''outfit" 
for  that  purpose,  consisting  uf  said  property,  together  with 
some  other  property.  The  property  in  controversy  was  hired  to  Traoy 
upon  certain  conditions,  which  conditions  were  immediately  broken 
by  Tracy,  and  the  plaintiff,  from  that  time,  not  only  claims  to  have 
owned  the  property,  but  also  claims  to  have  had  the  right  to  the  im« 
mediate  possession  thereof.  Afterwards  Tracy  sold  said  horses  and 
harness,  and  delivered  the  same,  together  with  said  thills,  to  the  de- 
fendant Clark,  without  the  knowledge  or  consent  of  the  plaintiff. 
The  petition  was  an  ordinary  petition  in  replevin.  The  answer  was 
a  general  denial,  without  any  prayer  for  a  return  of  the  property,  or 
for  damages,  or,  indeed,  for  anything  else.  The  action  was  tried  upon 
these  pleadings ;  and  the  plaintiff  claims  that  many  errors  were  com- 
mitted during  the  trial.  We  think  there  were  not  as  many  errors 
committed  as  the  plaintiff  claims,  and  yet  we  think  there  was  suffi- 
cient error  committed  to  require  a  reversal  of  the  judgment. 

It  was  error  for  the  court  to  permit  defendant  to  prove  the  state- 
ments of  Tracy  formerly  made  by  him  concerning  this  and  other  prop- 
erty. The  defendant  claimed  that  Tracy  had  authority  from  the 
Howe  Machine  Company  to  sell  this  identical  property;  and,  for  the 
purpose  of  proving  that  Tracy  had  such  authority,  introduced  evidence, 
over  the  objections  of  the  plaintiff,  but  with  the  permission  of  the 
court,  showing  that  Tracy  had. at  different  times  stated  that  he  had 
such  authority,  and  that  he  had  authority  to  sell,  not  only  this,  bat 
other  property  belonging  to  the  company.  Now,  it  is  competent  to 
prove  a  parol  agency,  and  its  nature  and  scope,  by  the  testimony  of 
the  person  who  claims  to  be  the  agent.  It  is  competent  to  prove  a 
parol  authority  of  any  person  to  act  for  another,  and  generally  to 
prove  any  parol  authority  of  any  kind,  by  the  testimony  of  the  person 
who  claims  to  possess  such  authority.  But  it  is  not  competent  to  prove 
the  supposed  authority  of  an  agent,  for  the  purpose  of  binding  his 
principal,  by  proving  what  the  supposed  agent  has  said  at  some  pre- 
vious time.  Nor  is  it  competent  to  prove  a  supposed  author- 
*495  ity  of  any  kind,  as  against  the  person  from  *whom  such  au- 
thority is  claimed  to  have  been  received,  by  proving  the  pre- 
vious statements  of  the  person  who  it  is  claimed  had  attained  each 
authority. 

It  was  also  error  for  the  court  to  allow  the  defendant  to  attempt  to 
impeach  the  testimony  of  the  witness  Blackman,  by  reading  to  tbe 
jury  a  portion  of  a  deposition  formerly  taken  of  Blackman,  without 
having  first  called  Blackman's  attention  to  any  portion  of  said  depo- 
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Bition,  and  withotit  having  first  given  Blaokman  an  opportunity  to 
explain. 

It  is  not  necessary  to  consider  any  of  the  other  alleged  errors. 

The  judgment  of  the  court  below  will  be  reversed^  and  cause  re* 
manded  for  a  new  trial. 

(All  the  justices  concurring.) 


James  Carlin  v.  Daniel  F.  Doneoan. 
July  Term,  1875. 

1.  Trial:  Mode  of  Accounting  between  Partners.  In  an  action  brought 
by  one  partner  against  his  copartner  for  an  accounting,  in  whicli  the  an- 
swer* while  admitting  the  partnership,  denies  the  terms  as  alleged  in  the 
petition,  and  as  a  second  defense  claims  damages  for  certain  breaches  by 
the  plaintiff  of  the  partnership  contract,  it  is  not  error  for  the  court  to 
submit  to  one  jury  the  question  of  the  terms  and  duration  of  the  partner- 
ship, then  to  refer  to  a  referee  to  state  and  report  the  account  between 
the  partners,  and  Anally  to  submit  to  a  second  Jury  the  claims  for  dam- 
ages.i 

2. :  Sufficiency  of  Petition:  Statement  of  Faots:  Demurrer.    A 

petition  in  an  action  by  one  partner  against  another,  which  alleges  the 
partnership,  gives  a  copy  of  the  written  contract  therefor,  alleges  that 
the  plaintiff  at  the  outset  paid  in  a  certain  specified  amount,  that  the* 
partnership  was  terminated,  and  that  during  its  existence  plaintiff  had 
paid  on  account  of  debts  and  expenses  a  large  sum,  and  that,  upon  a  set- 
tlement of  the  partnership  accounts  which  the  plaintiff  had  vainly  sought, 

a  large  sum  would  be  found  due  the  plaintiff,  and  which  shows  that  the 
*496    partnership  owned  a  large  number  of  chattels,  and  involved  a  ^series 

of  transactions,  states  a  cause  of  action,  and  must  be  held  good  as 
against  any  objection  that  can  be  raised  by  demurrer,  notwithstanding  it 
does  not  in  terms  allege  that  defendant  had  possession  of  any  of  the  part- 
nership pro^rty,  or  that  he  had  any  accounts  to  render. 

3.  Verdict:  When  Sufficient.    An  objection  that  the  verdict  of  the  jury 

to  whom  certain  issues  were  submitted  is  Incomplete,  and  fails  to  find 
all  the  facts  established  by  the  evidence,  must  be  in  this  court  disregarded, 
when  the  verdict  responds  to  the  questions  submitted,  and  no  applica- 
tion was  made  in  the  trial  court  to  have  a  fuller  response,  or  further  facts 
found. 

4.  Partnership:  Care  and  Diligence.    The  obligation  of  one  partner  to 

another,  in  the  management  of  the  partnership  business,  is  the  exercise 
of  good  faith,  and  of  ordinary  care  and  prudence;  and  if  loss  happens 
through  thp  ordinary  negligence  of  a  partner,  he  must  bear  the  loss.' 

'In  actioDB  for  an  injunction,  neither  party  is,  as  a  matter  of  right,  entitled  to 

■  -         .       „  ^  80 


*  As  to  powers  of  {Mrtners,  see  note  to  Williams  v.  Bamett,  10  Ean.  848.    As  tc 
disfiolution  of,  and  rights  thereafter,  etc.,  see  Hogendobler  t.  Lyon,  10  Kan.  *276, 
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Error  from  Saline  district  court. 

Donegan,  as  plaintiff,  bad  judgment,  at  the  March  term,  1874,  for 
$1,077.28  and  costs,  against  Carlin,  defendant. 
T.  F.  Onrver^  for  plaintiff  in  error* 
Spivey  d  Wildman,  for  defendant  in  error. 

Brewer,  J.  This  was  an  action  brought  by  the  defendant  in  error 
in  the  district  court  of  Saline  county,  to  settle  np  a  partnership  be* 
tween  himself  and  Carlin.  The  history  of  the  case  is  somewhat  noyel. 
First,  a  jury  was  impaneled  to  whose  decision  was  referred  the  terms 
and  duration  of  the  partnership;  then  the  matter  was  referred  to  a 
referee,  to  state  the  account  between  the  partners;  and,  finally,  a 
second  jury  was  impaneled  to  pass  upon  certain  claims  of  Carlin 
for  damages  resulting  from  breaches  of  the  partnership  contract.  The 
novelty,  or,  perhaps  more  correctly,,  the  rarity,  of  this  triple  proceed- 
ing, is  no  warrant  for  presuming  it  erroneous.  Doubtless  the 
*497  entire  case  might  have  been  submitted  *to  a  single  jury,  or 
referred  to  a  single  referee;  and  probably  in  most  cases  such 
is  the  better  course  to  pursue.  But  still  we  think  the  course  actoaUy 
pursued  fully  warranted  by  the  statute.  Section  266  of  the  Code 
(Gen.  St.  680)  provides  for  the  manner  of  trial  of  the  issues  in  cer« 
tain  cases,  not  including,  however,  those  like  the  one  before  us.  Sec- 
tion 267  then  declares  that  "all  other  issues  of  fact  shall  be  tried  by 
the  court,  subject  to  its  power  to  order  any  issue«or  issues  to  be  tried 
by  a  jury,  or  referred  as  provided  in  this  Code."  The  court,  under 
this  section,  could  have  tried  the  entire  case,  submitting  all  the  issoes, 
or  any  one  of  them,  to  a  jury,  or  referred  all  or  any  one  to  a  referee. 
When  the  case  was  called  for  trial,  under  the  power  thus  granted,  it 
submitted  two  of  the  issues  to  a  jury,  reserving  the  further  dispoeition 
of  the  case  for  subsequent  consideration.  Plainly,  whatever  might 
transpire  thereafter,  there  was  no  error  in  this.  It  was  within  the 
clearest  letter  of  the  statute.  These  issues  having  been  settled  by 
the  verdict,  there  remained  the  accounting  between  the  partners,  and 
the  claims  for  damages.  The  case  stood  for  further  consideration 
precisely  as  though  the  two  issues  had  been  settled  by  the  pleadings, 
instead  of  by  the  verdict,  and,  thus  standing,  the  court  had  power 
to  refer  any  issue  or  issues  to  a  referee.  And  the  same  may  be  said 
after  the  referee  had  disposed  of  the  account  between  the  partners. 

It  is  insisted,  however,  that  this  case  does  not  come  within  the 
purview  of  the  section  quoted;  that,  indeed,  the  petition  fails  to  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  that  therefore  the 
demurrer  filed  to  it  should  have  been  sustained.  Here»  too,  we  mvat 
differ  with  counsel.     The  petition  alleged  in  substance  the  partner- 

and  note;  also  fall  note  to  Meyer  v.  Erohn,  2  N.  E.  Rep.  500.  As  to  asBignmenti 
and  transfers,  by  partners  for  the  benefit  of  creditors,  consult  the  full  notes  of 
"ecent  cases  to  Vv  ells  ▼.  Ellis,  9  Pac.  Rep.  81;  Ex  parte  Hopkins,  3  N.  E.  Rep.  590; 
Attley  ▼.  Osterman,  25  K.  W.  Rep.  662. 
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ship,  giving  a  oopy  of  the  written  contract  therefor;  that  the  plain- 
tiff  paid  in  as  capital  a  certain  sam;  the  time  of  the  commence- 
ment of  the  partnership,  and  of  its  termination ;  that  dnring  its  ex- 
istence plaintiff  paid  in  jfor  expenses  and  debts  a  large  sam  of  money 
and  property;  that  he  had  often  sought  a  settlement  with  defendant, 
but  that  defendant  refused  to  come  to  anv  settlement :  and  that 
*498     upon  such  settlement  a  large  balance  would  be  found  *due 
plaintiff  on  account  of  their  partnership  dealings.     The  written 
contract  provided  that  the  parties  should  enter  into  partnership  in 
the  stock  business,  to  include  all  their  property  shown  in  their  account 
books,  and  that  once  in  three  months  the  books  should  be  posted,  and 
the  party  having  the  most  capital  invested  should  receive  interest  on 
the  excess  at  10  per  cent.     The  specific  objection  made  is  that  ''it 
does  not  appear  that  the  defendant  ever  had  one  dollar  of  partnership 
funds,  or  possession  of  a  hoof  of  the  stock."     And  on  the  authority 
of  Spear  v.  Newell,  2  Paine,  G.  G.  267,  it  is  claimed  thai  "the  action 
of  account  does  not  lie  in  favor  of  one  partner  against  another  who 
is  not  shown  to  have  received  something,  and  have  some  accounts  to 
render. "     It  will  be  noticed  that  the  objection  is  not  that  the  petition 
is  not  definite  and  certain,  which  objection  could  only  be  reached  by 
motion,  but  that,  conceding  the  facts  to  be  true,  no  matter  how  broadly 
and  in  general  terms  stated,  no  right  to  relief  is  shown.     Here  it  ap- 
pears that  a  partnership  was  formed ;  that  the  plaintiff  contributed 
largely  in  money  and  property  to  it ;  that  it  was  terminated ;  and  that 
upon  an  adjustment  of  the  partnership  matters  a  large  amount  would 
be  due  the  plaintiff  from  the  defendant;  and  also  by  plain  implication 
that  the  partnership  was  not  simply  a  joint  ownership  of  a  single 
article,  or  a  joint  venture  in  a  single  transaction,  but  involved  a 
number  of  chattels,  and  a  series  of  transactions.     If  those  be  the 
facts,  has  the  plaintiff  no  right  to  relief?    We  think  the  demurrer 
was  properly  overruled.     It  may  be  remarked  that,  when  the  question 
came  before  the  court  as  to  the  manner  of  trial,  it  had  the  statements 
in  the  answer,  as  well  as  those  in  the  petition,  from  which  to  determine 
the  nature  and  extent  of  the  issues,  and  from  these  it  properly  held 
that  the  case  was  one  whose  manner  of  trial  it  could  order  as  it  did. 
A  third  matter  of  objection  is  that  the  verdict  of  the  first  jury  was 
incomplete  in  not  finding  all  the  facts  established  by  the  evidence. 
It  is  sufficient  answer  to  this  that  it  responded  to  the  ques- 
*499    tions  submitted  to  it  by  the  court,  and  *that  there  was  no  ap- 
plication to  have  the  jury  respond  more  fully,  or  find  any  other 
or  further  facts. 

Again,  it  is  insisted  that  the  court  erred  in  its  charge  to  the  jury 
on  the  last  trial.  Gounsel  for  Garlin  thus  state  the  question :  "Then 
we  have  this  state  of  facts:  Donegan  and  Garlin  were  to  keep  815 
head  of  cattle  on  section  8,  or  that  vicinity,  in  McPherson  county; 
Donegan  agreeing  to  furnish  the  means  to  carry  on  the  business  suc- 
cessfully.    When  the  winter  sets  in,  Donegan  turns  in  200  of  his  own 
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<sattle,  and  in  Febniary  the  hay  gives  oat,  and  no  means  to  fnrnisli 
more*  The  cattle  are  moved  30  miles  by  Donegan,  against  the  wiah 
of  Garlin,  and  the  advioe  of  the  foreman.  The  move  resolts  in  dam- 
age." Upon  this  the  court  charged,  **£at  if  yon  shonld  believe  that 
at  the  time  the  plaintiff,  Donegan,  determined  apon  the  moving,  and 
•did  move  them,  if  he  did  so  at  all,  there  was  such  a  condition  of 
things  and  circumstances  as  would  reasonably  raise  a  question  as  to 
whether  they  ought  to  be  removed  or  not,  and  that  Donegan  need  his 
best  judgment,  in  good  faith,  in  deciding  such  question,  then  he  would 
not  be  responsible,  though  loss  might  occur,  unless  such  act  should 
show  gross  negligence  or  ignorance."  Again:  ''It  is  for  you. to  say 
whether  or  not  Donegan,  in  determining  as  to  whether  he  sboold 
move  the  cattle  or  not  upon  any  of  the  times  mentioned  in  the  tes- 
timony, was  guilty  of  ignorance,  as  I  have  above  defined  it,  and 
whether  in  the  execution  of  the  movement  be  was  guilty  of  gross 
negligence."  The  use  of  the  adjective  "gross,"  in  the  last  daose  of 
of  these  two  instructions,  is  claimed  to  be  erroneous.  Donegan,  it  is 
insisted,  is  liable  for  all  losses  resulting  from  ordinary  negligence  in 
the  management  of  the  business  of  the  partnership.  The  court  fol- 
lowed this  charge  with  a  definition  of  gross  negligence,  and  a  correct 
one,  too,  so  that  the  jury  must  have  gathered  that  if  Donegan  acted 
in  good  faith,  and  upon  his  best  judgment,  in  determining  upon  the 
removal,  he  would  not  be  responsible. for  losses  resulting  therefrom, 
although,  in  carrying  out  such  removal,  be  omitted  the  care  and  at- 
tention which  men  .of  ordinary  prudence  would  exercise  in 
*500  such  a  *case.  We  do  not  so  understand  the  law.  Nor  do  we 
think,  from  other  portions  of  the  charge,  the  court  really  in- 
tended to  so  inform  the  jury.  Elsewhere  the  law  was  laid  down  cor- 
rectly, and  the  jury  were  informed  that  each  partner  would  be  "held 
responsible  for  fraud,  negligence,  "etc.,  and  that ''the  degree  of  care  and 
diligence  that  partners  are  generally  held  to  between  themselves  is 
such  care  and  diligence  about  any  transaction  as  men  generally  of  com- 
mon or  average  care  and  prudence  would  exercise."  Such  we  suppose 
to  be  a  correct  statement.  *  Each  partner  must  not  only  act  in  good 
faith,  but  must  also  exercise  ordinary  care  and  prudence.  Pars.  Partn. 
223,  224.  The  omission  of  such  ordinary  care  and  prudence  is  or- 
dinary negligence;  and  a  partner  is  responsible  for  losses  resulting 
from  ordinary  negligence*  *  For  this  error  the  judgment  must  be  re- 
versed. It  will  be  unnecessary  to  disturb  the  verdict  of  the  first  joiy, 
or  the  report  of  the  referee  upon  the  account.  No  error  is  shown  as 
to  them,  and  they  should  stand ;  but  the  case  will  be  remanded  with 
instructions  to  set  aside  the  judgment,  and  the  verdict  of  the  last 
jury,  and  to  proceed  further  in  accordance  with  the  views  herein  ex- 
pressed. 

(All  the  justices  concurring.) 
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County- Seat  of  Linn  Go. 
July  Term,  1876. 

1.  County-Seat  Election :  Bowers  of  Oommiaaioners :  Liinit  to  Inqniry. 
Where  a  petition  for  the  relocation  of  a  coantj-aeat  baa  been  presented 
to  the  ooanty  oommiaaioners,  and  acted  on  by  them,  an  election  ordered, 
two  elections  had,  the  votes  canvassed,  and  the  place  receiving  the  ma- 
jority of  the  votes  at  the  second  election  declared  the  county-seat,  the 
courts,  under  the  amendment  of  1872  to  the  contest  act,  will  not  inquire 
into  the  sufficiency  of  the  petition,  and  hear  testimony  to  show  that  some 
of  the  names  thereon  were  improperly  there,  and  that  therefore  it  did 
not  contain  the  requisite  number  of  petitioners. 

^501  ^2.  Statutory  Ck>n8traction :  Legislative  Uae  of  Words.  When- 
ever a  legislatare  has  used  a  word  in  a  statute  in  one  sense  and  with  one 
meaning,  and  subsequently  uses  the  same  word  in  legislating  on  the  same 
subject-matter,  it  will  be  understood  as  using  it  in  the  same  sense,  unless 
there  be  something  in  the  context  or  the  nature  of  things  to  indicate  that  it 
intended  a  different  meaning  thereby.  [Prohibitory  Amd.  Gases,  24 
Kan.  720.J 

3.  :  Consent  of  Electors:  How  Ascertained.  Where  the  legisla- 
ture has  provided  an  '* election'*  as  the  means  of  ascertaining  the  wishes 
of  the  electors  of  a  county  in  reference  to  a  change  of  the  county-seat, 
and  this  question  is  the  only  one  submitted  to  a  vote,  and  has  made  no 
provision  for  a  registration,  and  has  designated  no  other  list  or  roll  as 
the  evidence  of  the  number  of  electors,  it  may  provide  that  the  place 
receiving  a  majority  of  the  votes  cast  shall  become  the  county-seat,  not- 
witlistanding  tbeH^laose  in  the  constitution,  (article  9,  §  1,)  which  reads 
that  '*no  county-seat  shall  be  changed  without  the  consent  of  a  majority 
of  the  electors  of  the  county." 

4.  .  In  such  case  the  courts  will  not  go  behind  the  number  of  votes 
cast,  and  inquire  whether,  as  a  matter  of  fact,  all  legal  electors  voted,  or 
whether  those  not  voting  consented  to  the  change.^ 

5.  .    While  a  legislature  may  not,  by  the  mere  machinery  of  rules 

of  evidence,  override  ^and  set  at  naught  the  restrictions  of  the  constitu- 
tion, or  arbitrarily  make  conclusive  evidence  of  a  fact  anything  which, 
in  the  nature  of  things,  has  no  connection  with  that  fact,  nor  reasonably 
tends  to  prove  it,  yet  it  may  make  that  which,  according  to  the  ordinary 
rules  of  human  experience,  reasonably  tends  to  prove  a  fact  conclusive 
evidence  of  it.* 

6.  County- Seat  Act:  Begistration  List:  Assessment  Bolls.    The  *' as- 

sessment rolls"  specified  in  section  4  of  the  county-seat  act  are  not  the 
registration  lists  of  adults  authorized  in  chapter  86  of  the  General  Stat* 
ntes.' 

>8ee,  also,  Marion  Co.  v.  Winkley,  29  Ean.  86. 

*  No  party  has  a  vested  right  in  a  mere  rule  of  evidence,  and  such  rules,  as  they 
only  affect  the  remedy,  are  within  the  constitutional  power  of  the  legislature  to 
moaity.  Sanders  v.  Greenstreet,  28  Ean.  425.  See,  also,  State  v.  Butts*  81  Ean. 
054;  S.  0.  8  Pac  Rep.  618. 

'The  lists  made  out  bv  the  assessors  under  the  provisions  of  section  66  of  the 
tax  law  are  the  assessment  rolls,  referred  to  in  section  4  of  Hie  county  seat  act. 
SUta  V.  Phillips  Co.,  26  Ean.  416. 
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Original  proceedings  in  mandamus. 

On  the  seventh  of  September^  1875,  Fred.  Wagner,  mayor  of  tbe 
city  of  Pleasanton,  as  relator,  filed  in  this  court  bis  affidavit  for  a 
writ  of  mandamus  to  compel  certain  county  officers  of  Linn  comitjto 
remove  their  offices  from  Mound  City  to  the  city  of  Pleasanton.  An 
alternative  writ  of  mandamus  was  allowed  and  issued,  the  style  of 
action  being,  **The  State  of  Kansas,  upon  the  relation  of  Fred.  Wagner, 
Plaintiff,  against  M.  E*  Woodford  and  others,  Defendants,"  Said 
writ  is  as  follows : 

"State  qf  Kansas,  County  of  Shawnee — ss.:    The  State  of  Ean- 

*502    sas  to  M.  E.  Woodford,  William  Worden,  *and  W.  H.  Shat- 

tuck,  as  county  commissioners  of  tbe  county  of  Linn,  F.  J. 

Weatherbie,  as  county  clerk,  Ed.  B.  Smith,  as  clerk  of  the  district 

court,  and  A.  G.  Seaman,  as  treasurer  of  said  county.  Greeting : 

''Whereas,  it  appears  by  the  affidavit  of  Fred.  Wagner,  as  relator, 
that  said  relator  resides  in  and  is  the  mayor  of  the  city  of  Pleasan- 
ton,  in  the  said  county  of  Linn,  and  is  the  owner  of  real  and  personal 
property  in  said  city,  and  a  tax-payer  and  legal  elector  thereof;  that 
at  an  election  duly  called  and  held  in  the  several  election  precincts 
of  said  county  of  Linn,  on  the 'fourteenth  of  April,  1874,  for  the  pur- 
pose of  relocating  the  county-seat  of  said  county, — the  result  of  which 
was  duly  proclaimed  by  the  board  of  county  commissioners  on  the 
eighteenth  of  April,  1874, — the  county-seat  of  said  county  was  dalj 
and  legally  located  and  established  at  said  city  of  Pleasanton;  that 
from  that  time  said  city  of  Pleasanton  has  been  and  still  is  the  legal 
county-seat  of  said  Linn  county;  that,  upon  the  proclamation  of  said 
result  as  aforesaid,  all  the  county  offices  of  said  county,  and  all 
the  books,  records,  and  property  belonging  and  pertaining  to  said 
county  offices,  respectively,  were  removed  to  said  city  of  Pleasanton, 
and  there  kept  and  maintained,  and  all  tbe  public  business  of  said 
county  required  to  be  done  and  transacted  at  the  county-seat  was 
done  and  transacted  at  said  city  of  Pleasanton,  at  which  place,  also, 
the  several  terms  of  the  district  court  of  said  county  were  held, 
until  about  the  thirteenth  of  March,  1875,  when  you,  the  said  M. 
E.  Woodford,  Wm.  Worden,  and  W.  H.  Shattuck,  constituting  and 
acting  as  the  board,  of  county  commissioners  of  said  Linn  countj, 
unlawfully  ordered  and  directed  the  removal  of  said  county  offices, 
and  the  books,  records,  and  property  belonging  and  pertaining  to 
said  offices,  from  said  city  of  Pleasanton  to  a  place  called  Mound 
City,  situate  about  seven  miles  from  said  county-seat;  and  that 
thereupon  you,  the  said  F.  J.  Weatherbie,  county  clerk,  £d.  B. 
Smith,  clerk  of  the  district  court,  and  A.  G.  Seaman,  county  treas- 
urer,  unlawfully  and  wrongfully  removed  your  respective  offices, 
and  the  books,  records,  and  papers  thereof,  and  property  pertaining 
thereto,  from  said  county-seat  to  said  Mound  City;  and  from  that 
time  you,  the  said  F.  J.  Weatherbie,  county  clerk,  Ed.  R,  Smith, 
clerk  of  the  district  court,  and  A.  G.  Seaman,  county  treasurer,  have 
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kepfc  aiHi  held,  and  stiU  keep  and  bold»  yoor  respeoiiTe  offices  as  sneh 
oounty  offioers,  and  have  been  and  still  are  transacting  public  and 
official  bafiiness  as  snch  officers  at  said  Mound  City,  in  viola- 
*503  tion  oi  the  ^statutes  of  this  state,  and  of  your  official  dnty,  and 
to  the  great  inconvenience  of  said  relator,  and  of  the  whole 
people  of  the  county  having  public  business  to  transact  at  the  county- 
seat;  and  that  you,  the  said  M.  E.  Woodford,  Wm.  Worden,  and  W. 
H.  Bhattuck,  county  commissioners  as  aforesaid,  have  held  and  still 
hold  your  sessions,  as  the  board  of  county  commissioners  of  said  Linn 
county  at  the  place  kept  by  said  F.  J.  Weatherbie  as  the  office  of 
county  clerk  in  said  Mound  City,  in  violation  of  law  and  your  official 
duty,  and  in  contempt  of  the  wishes  and  interests  of  said  relator,  and 
of  the  whole  people  of  said  county. 

"And  whereas,  it  is  in  and  by  said  affidavit  further  alleged  and 
shown  that,  since  the  location  of  the  county-seat  of  said  Linn  county 
at  the  city  of  Pleasanton  as  aforesaid,  three*fifths  of  the  electors  of 
said  county  have  not  petitioned  the  board  of  county  commissioners 
of  said  county  for  a  relocation,  nor  for  a  removal  of  said  county-seat, 
and  that  a  majority  of  the  legal  electors  of  said  county  have  not  cdn- 
sented,  by  election,  or  in  any  other  manner,  to  any  change  of  said 
county-seat  jfrom  said  city  of  Pleasanton ;  that  an  official  registration 
of  the  male  adults  of  said  county  of  Linn,'  twenty-one  years  of  age 
and  upwards,  was  made  by  the  assessors  of  said  county  in  the  year 
1874,  as  required  by  law,  and  filed  in  the  office  of  the  county  clerk; 
that  the  whole  number  of  such  male  adults,  as  returned  by  said  as- 
sessors on  the  assessment  rolls  of  the  several  townships,  was  3,042; 
and  that  the  whole  number  of  legal  electors  in  said  county  for  all 
purposes  connected  with  the  ordering,  holding,  and  determining  the 
result  of  a  county-seat  election,  in  the  months  of  January,  February, 
and  March,  1875,  was  3,042. 

"And  whereafi,  it  is  further  alleged  and  shown  by  said  affidavit  that 
the  only  petition  presented  to  the  board  of  county  commissioners  of 
said  county  for  an  election  to  relocate  or  to  remove  the  county-seat 
of  said  county,  since  its  location  at  Pleasanton  as  aforesaid,  was  pre- 
sented to  said  board  on  the  nineteenth  of  January,  1875;  that  said 
petition  was  not  signed  nor  authorized  by  three-fifths,  nor  by  a  ma- 
jority, of  the  legal  voters  of  said  county ;  that  the  said  petition,  upon 
which  the  pretended  election  hereinafter  mentioned  was  held,  pur- 
ported to  be  signed  by  1,964  persons,  and  the  names  subscribed  thereto 
(numbering  in  all  1,964)  were  claimed  by  the  persons  who  presented 
said  petition  to  be  the  names  of  legal  electors  of  said  county;  that  in 
truth  and  in  fact  the  said  petition  was  composed  of  52  separate 
*504  sheets  of  paper,  part  with  written  *and  part  with  printed  head- 
ings, fastened  together  with  paper  fasteners ;  that  12  of  si^id 
sheets,  containing  311  of  said  1,964  names,  wore  parts  of  an  old  peti* 
tion  circulated  in  the  spring  of  1874  by  persons  in  favor  of  locating 
the  county-seat  at  the  center  of  said  county,  and  by  them  abandoned 
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more  than  six  months  befOTS  the  remaining  sheets  of  said  petition 
(whioh  were  eiroalated  by  the  friends  of  Monnd  City)  were  used  or 
oircalated ;  that  said  12  sheets  were  frandnlently  attached  to  and  pre- 
sented with  the  other  sheets  of  said  petition  to  said  board;  that,  in 
addition  to  said  811  names  so  frandnlently  attached  as  aforesaid  to 
said  petition,  262  of  the  names  appearing  thereon  were  wholly  fraud- 
nlent,  and  did  not  r^present  the  name  of  any  legal  elector  or  electors 
of  said  county;  that  82  other  names  appearing  on  said  petition  were 
the  names  of  persons  who  were  at  the  time  said  petition  was  circulated 
and  presented,  and  still  are,  non-residents  of  said  Linn  county;  that 
31  other  names  appearing  on  said  petition  were  names  of  persons  re- 
siding  in  said  county  who  did  not  in  fact  sign  said  petition,  nor  an- 

^  thorize  any  person  to  sign  said  petition  for  them;  that  7  other  names 

jf  thereon  were  the  names  of  persons  deceased  before  said  petition  was 

circulated ;  that  6  other  names  thereon  were  the  names  of  minors, 
residing  in  said  county;  that  62  names  appeared  on  said  petition  in 
duplicate,  and  four  in  triplicate,  and  that  all  of  such  names  were 
placed  upon  said  petition  by  some  person  or  persons  with  the  intent 
to  procure  the  ordering  of  an  election  and  the  removal  of  said  county- 
seat  by  fraud,  and  to  evade  the  statutes  regulating  the  relocation  and 
removal  of  counity-seats;  and  that,  in  all,  765  names  of  the  said  1,964 
names  appearing  on  said  petition  were  altogether  frandulent  and  spu- 
rious. And  the  said  relator,  by  said  affidavit,  further  alleges  and 
shows  that  the  frauds  contained  in  said  petition  as  aforesaid  were  not 
known  by  him,  nor  by  the  inhabitants  of  said  Pleasanton,  until  after 
the  pretended  election  hereinafter  mentioned  had  been  held,  nor  on* 
til  after  the  thirteenth  of  March,  1875 ;  and  that  said  relator  and  the 
people  of  Pleasanton  could  not  ascertain  the  fraudulent  character  of 

,  said  petition  before  the  pretended  election  hereinafter  mentioned  was 

I  held. 

''And  whereas,  it  is  by  said  affidavit  further  alleged  and  shown 
that  the  only  election  held  in  said  county  since  the  location  of  said 
oounty-seat  at  Pleasanton,  as  aforesaid,  for  the  relocation  of  said  coon- 
ty-seat,  was  held  on  the  twenty-third  of  February  and  the  ninth  of 
March,  1875;  that  on  the  said  twenty-third  of  February  the 
*505  whole  number  of  votes  cast  was  2,084,  and  *that  of  these  853 
were  cast  in  favor  of  Pleasanton,  878  were  cast  in  favor  of 
Mound  City,  332  were  cast  in  favor  of  Barnard,  and  26  were  cast  in 
favor  of  La  Gygne;  that  on  sdid  ninth  of  March  2,510  votes  were 
cast,  of  which  1,200  were  in  favor  of  Pleasanton,  and  1,810  were  in 
favor  of  Mound  City ;  that  at  said  election  held  on  said  twenty-third 
of  February  and  ninth  day  of  March  no  place  received  votes  equal 
in  number  to  a  majority  of  the  whole  number  of  legal  electors  of  said 
county ;  and  that,  aside  from  said  illegal  and  insufficient  petition,  and 
said  inoperative  and  fruitless  election,  it  is  not  pretended  by  yon,  or 
either  of  you,  that  any  petition  has  been  presented  to  said  county  board 
of  commissioners,  or  filed,  asking  for  an  election,  or  that  any  election 
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has  been  held  for  the  purpose  of  removing  said  oounty^seai  from  said 
city  of  Pleasanton,  or  for  relocating  the  same;  nor,  in  irath,  has  any 
snch  petition  been  filed  or  presented,  or  any  such  eleotion  been  held, 
other  than  as  hereinbefore  stated  and  recited. 

"And  whereas,  it  further  appears  from  said  affidavit  that  the  pro- 
bate judge,  register  of  deeds,  and  county  attorney  of  said  county  still 
keep  and  hold  their  respective  offices,  and  the  records,  books,  and  pa- 
pers thereof,  at  said  city  of  Fleasanton ;  and  that  the  probate  court 
of  said  county  is  held  in  said  city;  and  that  said  city  of  Fleasanton, 
since  the  pretended  election  aforesaid  was  hold^  has  been  recognized 
and  declared  by  the  judge  of  the  district  court  of  said  county  to  be 
the  county-seat  of  said  county. 

"And  whereas,  it  further  appears  from  said  affidavit  that  due  de- 
mand has  been  made  upon  each  of  you  to  remove  your  respective  of- 
fices to  said  city  of  Fleasanton,  and  there  keep  them,  and  that  you 
neglect  and  refuse  so  to  do. 

"And  whereas,  it  is  further  shown  by  said  affidavit  that  by  reasoM 
of  your  said  unlawful  and  wrongful  acts,  in  removing  your  respectivi) 
offices,  and  the  books  and  records  thereof,  from  said  city  of  Fleasan 
ton,  and  your  refusal  to  return  them  to  said  city,  and  of  the  transac- 
tion of  the  public  business  of  said  county  at  Mound  City,  the  said  re- 
lator, and  all  the  other  citizens,  property  owners,  and  tax-payers  of  said 
city  of  Fleasanton,  are  injured  in  their  business  and  their  property, 
and  they  and  the  whole  people  of  said  Linn  county  having  public  or 
private  business  to  transact  at  the  county-seat  are  greatly  injured 
and  damaged  by  being  compelled  to  go  such  distance  of  seven  miles 
from  the  connty-seat  to  transact  the  same,  and  that  said  relator  can- 
not have  adequate  relief  without  the  aid  of  a  writ  of  mandamus. 

''And  whereas,  said  relator  prays  that  a  writ   of  muindamus 
*506  .  may  be  ^awarded  and  issued  against  said  defendants,  com- 
manding them  to  do  and  perform  certain  acts  in  said  affidavit, 
and  hereinafter  specified : 

"Now,  therefore,  we,  being  willing  that  due  and  speedy  justice 
shall  be  done  in  the  premises,  do  command  and  enjoin  you,  the  said 
M.  £.  Woodford,  Wm.  Worden,  and  W.  H.  Shattuek,  as  county  commis- 
sioners of  said  Linn  county,  that  immediately  after  the  receipt  of  this 
writ  you  provide  suitable  rooms  at  said  city  of  Fleasanton,  the  county- 
seat  of  your  said  county,  for  county  purposes ;  andwe  do  command  and 
enjoin  you,  the  said  F.  J.  Weatherbie,  as  county  clerk,  you,  the  said  Ed. 
B.  Smith,  as  clerk  of  the  district  court,  and  you,  the  said  A.  G.  Sea- 
man, as  county  treasurer  of  said  county,  and  each  of  you,  that,  imme- 
diately after  the  receipt  of  this  writ,  you  remove  your  respective  of- 
fices of  county  clerk,  clerk  of  the  district  court,  and  county  treasurer 
to  said  city  of  Fleasanton,  county-seat  as  aforesaid,  and  the  books, 
papers,  records,  and  property  to  said  offices  respectively  belonging 
and  pertaining,  and  that  you  there  keep  and  hold  your  said  offices  as 
by  law  required ;  or,  in  dei^nlt  thereof,  that  you  show  cause,  if  any  you 
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liave,  before  the  supreme  oonri  of  the  state  of  Kansas,  at  the  city  of 
Topeka,  od  the  twenty-seventh  of  September,  1875,  why  yoa  have 
not  done  as  herein  commanded  and  required;  and  have  yon  then  and 
there  this  writ,  with  yoar  return  thereon. 

"Witness  my  hand,  and  seal  of  the  supreme  court  of  Kansas,  at 
Topeka,  this  seventh  of  September,  1875. 
[seal.]  ''A.  Hammatt,  Clerk  Sup.  Court." 

Said  writ  is  indorsed  as  follows: 

"The  within  writ  of  mandamus  allowed  and  granted  by  the  supreme 
court,  this  seventh  of  September,  1875. 

"Samuel  A.  Kingmak,  Gh.  Justice." 

Said  writ  being  served  and  returned,  the  defendants  appeared  and 
filed  a  motion  to  quash  said  writ,  because  "(1)  the  relator  has  no 
capacity  to  sue;  (2)  the  action  is  not  brought  in  the  name  of  the  real 
party  in  interest;  (8)  said  alternative  writ  does  not  state  facts  suffi- 
cient to  entitle  the  plaintiff  to  the  relief  sought,  and  does  not  show 
any  neglect  or  omission  of  official  duty  by  or  on  the  part  of  the  de< 
fendants."  This  motion  was  set  for  hearing,  and  was  argued  on  the 
nineteenth  of  October,  1875.  A.  F.  Ely,  Joel  Moody,  and  McComas  & 
McKeighan  appeared  for  defendants,  in  support  of  the  motion 
*507  to  quash.  R.  W.  Blue,  *S.  H.  Allen,  W.  R.  Riddle,  and  W. 
C.  Webb  appeared  for  the  relator,  in  opposition  to  said  mo- 
tion, and  in  favor  of  the  mandamus.  The  case  was  argued  by 
Messrs.  Ely  and  McComas  for  defendants,  and  by  Mr.  Webb  for  relator. 

A.  F.  Ely,  arguing  that  the  motion  to  quash  should  be  sustained, 
contended : 

The  alternative  writ  shows  two  elections,  at  the  last  of  which  8,510 
votes  were  cast:  1,200  in  favor  of  Pleasanton,  and  1,310  in  favor  of 
relocating  the  county-seat  at  Mound  City.  This  shows  the  ** consent 
of  a  majority  of  the  electors  of  the  county,"  within  the  meaning  of 
section  1  of  article  9  of  the  constitution.  The  legislation  of  the  state 
shows  the  legislature  has  at  all  times  deemed  the  number  of  vot€9 
cast  at  connty-seat  elections  as  conclusive  of  the  number  of  electors 
in  the  county  at  the  time  of  the  election.  See  Laws  1861,  p.  115,  § 
5,  and  page  117,  c.  20;  Laws  1863,  p.  46,  §  1;  Laws  1864,  p.  79,  § 
1;  Laws  1865,  p.  71,  §  1;  Laws  1867,  p.  76,  §  1;  Gen.  St.  1868, 
p.  297,  0.  26,  §§  6,  7«  In  each  of  these  enactments  the  legisla- 
ture declares  that  the  location  of  the  county-seat  shall  be  located  at 
the  place  receiving  *'a  majority  of  the  votes  east"  at  the  election  pro- 
vided or  ordered  for  snch  purpose.  If  the  legislature  understood 
that  the  constitution  required  the  consent  of  a  majority  of  all  the 
electors  of  the  county,  whether  votu(ig  or  not  voting,  it  would  have 
said  so,  and  would  have  provided  some  mode  for  aseertaining  the  num- 
ber of  the  electors.  This  has  not  been  done ;  while,  by  repeated  and 
continuous  legislative  declarations  that  county-seats  shall  be  located 
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and  relocated  by  "eleotion,"  and  the  result  in  each  case  determined 
in  accordance  with  the  '^majority  of  the  votes  cast"  at  such  election, 
the  legislature  gives  the  strongest  proof  that  the  safest  and  most 
satisfactory  mode^  of  ascertaining  the  whole  number  of  electors  is, 
upon  full  and  fair  notice  to  all  the  people  that  an  election  will  be 
held,  to  take  the  number  of  votes  cast  as  the  number  of  electors  of  tlie 
county. 

How  could  the  board  of  county  commissioners  know  in  advance 
*508  what  was  the  number  of  votes  in  the  county?  It  is  ^claimed 
that  the  "registration  law,"  known  as  chapter  86,  Gen.  St., 
(p.  894,)  provides  an  adequate  mode.  This  act  was  passed  in  1867, 
and  provides  for  an  annual  registration  to  be  made  by  the  county 
assessor,  of  all  ''adults,"  males  and  females;  while  the  county-seat 
act.  Gen  St.  c.  26,  was  passed  in  1868,  and  section  4  thereof  provides 
that,  "'for  the  purposes"  of  such  act,  *'the  number  of  legal  electors 
shall  be  ascertained  from  the  last  assessment  rolls  of  the  several  town" 
ship  assessors  in  the  county."  But  if  the  ''registration  lists"  required 
by  said  chapter  86  shall  be  held  to  be  the  "assessment  rolls"  con- 
templated  by  section  4  of  chapter  26,  (which  we  deny,)  then  we  con- 
tend that  said  chapter  86  is  abrogated  by  the  provisions  of  chapter 
76  of  the  Laws  of  1873,  providing  for  an  "enumeration  of  persons" 
to  be  made  annually  by  the  "township  assessors,"  and  no  such  list 
or  enumeration  is  alleged  or  shown  by  the  alternative  writ  to  have 
been  made.  See  oases  of  State  v.  City  of  St.  Joseph,  37  Mo.  270 ; 
38  Mo.  455;  Scott  v.  State,  1  Srieed,  690. 

Again,  the  presumption  is  in  law  that  all  electors  not  voting 
"assent"  to  the  change  or  relocation  of  the  county-seat.  It  is  the 
"consent"  of  the  electors  which  the  constitution  requires,  without 
providing  in  what  mode  that  consent  must  be  ascertained.  It  is 
therefore  for  the  legislature  to  prescribe  the  mode;  and  when  the 
legislature  provide  for  an  "election,"  and  declare  that  the  result  shall 
be  determined  by  such  election,  it  will  be  presumed,  in  support  of 
such  legislation,  that  all  electors  who  stay  away  from  the  polls,  by 
their  absence  and  silence,  "consent"  that  a  "majority  of  the  votes 
cast"  shall  determine  the  question  for  all  "the  electors  of  the  county." 
As  to  the  petition  for  the  election.  Section  4  of  the  county-seat 
act  (chapter  26)  declares  that  "the  number  of  legal  electors,"  for  the 
purposes  of  the  petition  and  the  election  mentioned  in  sections  1  and 
2  of  that  act,  shall  be  ascertained  from  the  "assessment  rolls/  The 
alternative  writ  alleges  that  the  number  of  legal  electors,  as  shown 
by  the  "registration  list"  made  in  accordance  with  chapter  86,  was 
8,042;  but  it  does  not  pretend  to  state  the  number  as  shown 
*509  by  the  "assessment  rolls."  But  *if  it  did,  still  the  determi- 
nation of  the  board  of  county  commissioners  is  conclusive. 
The  election  petition  presented  to  them  contained  1,964  names  as 
petitioners  for  a  relocation  of  the  county-seat.  The  county  board 
V.16K— 26 
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acted  upon  this  petition, — acted  judicially, -^^nd  determined  that  it 
was  '*tbe  petition  of  three-fifths  of  the  legal  electors  of  the  coanty,* 
and  thereupon  ordered  the  election.  Their  decision  in  this  respect 
is  final,  and  the  court  cannot  now  go  behind  their  determination,  and 
inquire  into  the  legality  or  sufSioiency  of  the  petition. 

Again,  the  alternative  writ  shows  that  two  elections  were  held; 
one  on  the  twenty-third  of  February,  at  which  no  place  received  s 
majority  of  the  votes,  and  tne  second  on  the  ninth  of  March,  at  which 
there  was  a  majority  of  110  votes  cast  in  favor  of  Mound  City.  Now, 
we  contend  that  no  inquiry  can  be  had  in  this  case  into  any  matter  or 
proceeding  anterior  to  said  second  election.  And  we  think  this  question 
is  settled  in  the  Howard  county  county-seat  case,  recently  decided 
by  this  court,  in  which  the  court  say:  "The  amendment  of  1872  to 
the  contest  act,  providing  that  '  in  no  case  shall  the  validity  of  any 
election  be  inquired  into  beyond  the  one  last  had,'  ♦  »  *  plainly 
indicates  that  a  contest  made  after  the  second  election  must  be  Umited 
to  that  election.'*  Light  v.  State,  14  Kan.  *493,  *494.  Now,  the 
facts  in  the  case  at  bar,  as  shown  by  the  alternative  writ  of  mandamui, 
bring  the  case  clearly  within  the  decision  quoted  from ;  and  it  is  too 
late  for  the  relator  or  plaintiff  to  inquire  into  the  sufficiency  of  the 
petition  upon  which  the^r^^  election  (that  of  twenty-third  Febmary) 
was  ordered. 

W.  C  Webb,  for  the  relator,  submitted : 

The  motion  of  the  defendants  to  quash  the  alternative  writ,  to  be 
a  proper  proceeding  under  our  practice,  must  have  the  force  and  ef- 
fect of  a  demurrer,  and  as  such  must  admit  the  facts  alleged  and 
stated  in  the  writ.  The  real  question  is,  Does  the  alternative  writ 
state  facts  sufficient  to  entitle  the  relator  to  the  relief  songht? 
*510  It  is  alleged,  and  is  undisputed,  that  in  April,  1S74,  *the 
county  seat  of  Linn  county  was  legally  located  at  the  city  of 
Pleasanton,  and  that  it  legally  remained  there  until  the  ninth  of 
March,  1875.  Then,  by  order  of  the  defendant  commissioners,  (tUe- 
gaily,  as  we  claim,)  a  part  of  the  county  officers  removed  to  Monnd 
City,  removing  also  their  respective  offices,  and  the  public  records. 
The  alternative  writ  of  mandamus  shows  the  facts  and  proceedings 
constituting  the  grounds  or  pretext  on  which  the  defendant  commis- 
sioners made  their  order  for  such  removal;  and  these  facts  and  pro- 
ceedings, we  claim,  show  that  the  order  of  removal  made  by  the  de- 
fendant commissioners,  and  the  removal  made  by  the  other  defend- 
ants,  were  illegal,  and  that  the  county-seat  still  remains,  in  judgment 
of  law,  at  Pleasanton.  We  assert  two  distinct  propositions,  and 
upon  these  we  base  our  demand  for  the  relief  by  mandamus,  compel- 
ling defendants  to  remove  their  respective  offices  from  Mound  City  to 
Pleasanton : 

(1)  The  county  board  oTi  commissioners  had  no  jurisdiction  to  make 
the  order  of  January  19,  1875,  that  the  question  of  relocating  tie 
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connty-seat  be  sabmitted  to  a  vote  at  an  election  to  be  held  on  the 
twenty-third  of  February.  The  oounty-seat  having  been  located  at 
Pleasanton  '*by  a  vote  of  the  electors  of  the  county/'  the  county  board 
were  powerless  to  act  unless  "upon  the  petition  of  three-fifths  of  the 
legal  electors  of  the  county.**  Gen.  St.  §  2,  c.  26.  The  alternative 
writ  shows  and  alleges  that,  "since  the  location  of  the  county-seat 
of  said  Linn  county  at  the  city  of  Pleasanton  as  aforesaid,  three-fifths 
of  the  electors  of  said  county  have  not  petitioned  the  board  of  county 
commissioners  of  said  countv  for  a  relocation,  nor  for  a  removal  of 
said  county-seat;  that  a  majority  of  the  legal  electors  of  said  county 
have  not  consented^  by  election,  or  in  any  other  manner,  to  any  change 
of  said  county-seat  from  said  city  of  Pleasanton;  that  an  official  reg- 
isiration  of  the  male  adults  of  said  county  of  Linn,  twenty-one  years 
of  age  and  upwards,  was  made  hy  the  assessors  of  said  county  in  the 
year  1874,  as  required  by  law,  and  filed  in  the  office  of  the  county 
clerk;  that  the  whole  number  of  such  male  adults,  as  returned  by  said 
assessors  on  the  assessment  rolls  of  the  several  townships,  was 
*611  8,042 ;  and  that  the  whole  number  of  legal  *  electors  in  said  county 
for  all  purposes  connected  with  the  ordering,  holding,  and  deter- 
mining  the  result  of  a  county-seat  election,  in  the  months  of  January, 
February,  and  March,  1875,  was  3,042." 

These  facts  are  admitted  by  defendant's  motion.  But  it  is  claimed 
that  the  '^regist ration"  list  referred  to  or  stated  is  one  made  in  ac- 
cordance with  the  registration  act  of  1867,  (Gen.  St.  c.  86,  p.  894,) 
and  not  the  one  required  or  contemplated  by  section  4  of  the  county- 
seat  act,  (Gen.  St.  c.  26,  p.  297.)  This  claim  is  not  well  founded. 
The  statement  in  the  writ  is  broad,  and  was  made  with  special  ref- 
erence to  the  provisions  of  both  the  acts  named,  and  the  allegations 
framed  so  as  to  come  within  the  very  terms  of  the  county-seat  act. 
That  act  says:  ''Sec.  4.  For  the  purposes  of  this  act,  the  number  of 
legal  electors  in  the  county  shall  be  ascertained  from  the  last  assess- 
ment rolls  of  the  several  township  assessors  in  the  county." 

Let  it  be  first  observed  that  there  were  no  'Hownship  assessors" 
when  this  act  was  passed,  (March,  1868.)  The  office  of  county 
assessor  was  not  abolished,  nor  that  of  township  assessor  created, 
until  March,  1869.  Laws  1869,  pp.  Ill,  113,  c.  30,  §  3.  Said 
section  4  therefore  means  legal  assessors  for  the  time  being,  appointed 
and  authorized  by  law,  if  it  means  anything.  So  regarding  it,  the 
alternative  writ  states  and  shows  the  making,  returning,  and  filing 
of  an  "official  registration"  of  the  male  adults  of  Linn  county  in  the 
year  1874,  the  returning  of  the  whole  number  of  such  adults  by  the 
assessors  on  the  "assessment  rolls  of  the  several  townships,"  and 
then  avers  that  "the  whole  number  of  legal  electors  in  said  county, 
for  all  purposes  connected  vdth  the  ordering,  holding,  and  determin- 
ing the  result  of  a  county-seat  election  [in  Linn  county]  in  the 
months  of  January,  February,  and  March,  1875,  was  3,042." 
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This,  it  would  seem,  disposes  of  the  technical  objection,  that  the 

alternative  writ  counts  upon  and  shows  as  the  basis  for  the 
*512    petition  a  registration  of  adults  made  under  the  regis*tr&tion 

act  alone.  But  it  will  not  escape  the  attention  of  the  conrt 
that  the  language  of  section  4  of  the  county-seat  act,  designating  the 
"assessment  rolls"  as  the  basis  for  determining  the  number  of  "legal 
electors/'  is  most  bungling,  and  the  section  (if  the  "assessment  rolls" 
proper  were  literally  intended)  might  well  be  treated  as  void  for  un- 
certainty. Nobody  having  any  legal  sense  would  ever  take  the  names 
of  the  persons  assessed  or  taxed,  as  they  appear  on  the  "assessment 
rolls,''  as  the  list,  or  as  determining  the  number,  of  legal  electors. 
Nor  is  there  anything  on  or  in  the  "assessment  rolls"  by  which  any 
person  assessed  therein  can  be  "ascertained"  to  be  a  "legal  elector;" 
nothing  to  show  whether  such  person  is  an  infant  or  an  adult,  a 
resident  or  non-resident,  a  citizen  or  an  alien,  or,  where  initials  only 
are  given,  whether  male  or  female.  It  is  impossible,  therefore,  to 
"ascertain  from  the  last  assessment  rolls  of  the  several  township 
assessors"  "the  number  of  legal  electors  in  the  county." 

The  first  general  county-seat  act  can  be  found  in  the  Laws  of  1868, 
p.  46,  0.  24.  Said  act  was  amended  by  chapter  26,  Laws  1865,  p. 
71 ;  and  further  amended  by  chapter  46,  Laws  1867,  p.  77.  The 
present  act  (Gen.  St.  1868,  c.  26)  embraces  the  general  features  of 
the  former  statutes,  and  contains  some  new  provisions,  most  notable 
of  which  is  this  bungling  section  4,  above  quoted.  It  is  due  to  the 
revisors,  however,  to  say  that  they  are  not  responsible  for  the  section 
as  it  stands.  They  reported  the  section  (Report  of  Bevisors,  p.  420, 
§  3)  as  follows :  "For  the  purposes  of  this  act,  the  number  of  legal 
electors  in  the  county  shall  be  ascertained  from  the  poll-lists  of  the 
general  election  next  preceding  the  presentation  of  the  petitions  here- 
inbefore mentioned."  With  this  clear,  sensible,  and  just  provision 
before  them,  it  is  marvelous  that  the  legislature  of  1868  should  allow 
some  ignorant  meddler  to  substitute  the  almost  meaningless  provision 
now  standing  as  section  4.    But  it  was  done;  and  it  is  proper  to 

find,  if  we  can,  some  rational  construction  for  the  section  as 
*518     adopted.     It  is  not  reasonable  to  suppose,  as  already  *shown, 

that  the  framer  or  the  legislature  intended  by  the  term  "assess- 
ment rolls"  the  roll  or  rolls  made  and  returned  by  the  assessors 
showing  the  real  property  assessed  in  the  county,  with  the  naoies  of 
the  owners,  nor  the  roll  or  rolls  showing  the  valuation  of  the  personal 
property  assessed,  with  the  names  of  the  persons  so  assessed.  No 
one  could  ever  have  supposed  that  such  lists  or  rolls  did  or  could  show 
the  "number  of  legal  electors  in  the  county."  Then  what  was  meant? 
This  act  was  passed  and  approved  in  March,  1868.  At  the  prenoas 
session  of  1867  (Laws  1867,  p.  194,  o.  113)  an  act  was  passed  "pro- 
viding for  the  registration  of  all  adult  persons  in  each  county  in  this 
state/  section  1  of  which  provided  that  the  assessor,  "when  making 
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the  assessment  of  personal  property,"  should  make  a  list  (or  roll)  '*of 
all  persons  of  both  sexes,  twenty-one  years  of  age  and  upwards,  on 
the  first  day  of  March  of  each  year,  and  file  the  same  in  the  office  of 
the  county  clerk,  designating  the  township  or  ward  in  which  said  per- 
son resides."  Section  2  of  said  act  provides  that  "whenever  it  is 
necessary  to  ascertain  the  number  of  adult  persons  twenty-one  years 
of  age  or  upwards  in  any  county,  township,  or  ward,  upon  which  to 
have  any  action  of  the  county  commissioners,  or  other  officers,  the  list 
on  file  in  the  county  clerk's  office  shall  be  taken  as  conclusive  on  that 
suliject," 

The  evident  intention  of  this  act  was  that  the  assessor  should  make 
two  lists, — one  of  male  adults  and  one  of  female  adults ;  that,  in  all 
cases  where  an  election  or  other  proceeding  should  be  called  or  or- 
dered upon  the  petition  of  electors,  the  requisite  number  should  be 
determined  from  the  one  list;  and  where  any  matter,  as  in  granting 
licenses  to  sell  intoxicating  liquors,  (section  1  of  the  dram-shop  act,) 
should  be  determined  upon  the  petition  of  the  adults  of  both  sexes,  the 
requisite  number  of  petitioners  therefor  should  be  ascertained  from 
both  such  lists.  Now,  in  the  light  of  this  registration  act  of  1867, 
then  on  the  statute  book,  and  the  evident  intent  of  such  act,  do  not 
the  words,  "last  assessment  rolls,"  in  section  4  of  the  county-seat  act 
of  1868,  mean  "assessors'  lists"  required  by  said  registration 
*514  act?  Granted  *that  the  words  are  not  happily  or  aptly 
chosen.  But  it  is  the  duty  of  the  court  to  sustain  the  act,  by 
liberal  interpretation,  where  the  intent  of  the  law-maker  is  apparent, 
rather  than  to  render  it  wholly  ineffectual  by  a  narrow  or  strict  con- 
struction. Giving  the  acts  the  construction  suggested,  and  they  can 
be  upheld  as  prescribing  a  reasonable  and  proper  rule.  And  so  the 
alternative  writ  was  framed  to  cover  the  language  of  both  acts;  the 
facts  alleged  being  within  the  intent  or  scope  of  both.  These  facts, 
alleged  in  the  writ,  and  admitted  by  the  defendants,  show  that  the 
number  of  legal  electors  in  Linn  county,  when  the  petition  was  pre- 
sented to  the  county  board  in  January,  1875,  was  3,042.  Three-fifths 
of  this  number  is  1,827.  The  petition  contained  1,964  names,  all 
told,  of  which  765  are  admitted  to  be  false,  forged,  fictitious,  fraudu- 
lent, etc.,  leaving  only  1,199  legal  electors,  or  626  less  than  the  re- 
quisite three-fifths;  and  the  county  board  had  nO  jurisdiction  to  order 
an  election,  and  their  order  therefor,  and  all  proceedings  thereunder, 
are  void. 

It  is  worthy  of  observation  that  the  manipulators  of  said  county- 
seat  petition,  and  the  county  board,  regarded  said  "assessors'  lists," 
showing  8,042  male  citizens,  as  the  basis  for  determining  the  num- 
ber of  legal  electors.  On  that  basis,  1,827  were  the  necessary  three- 
fifths.  The. petition  contained  1,964  names, — only  137  more  than 
the  requisite  number.  The  county-seat  petition  was  filed  in  January, 
1875.  The  whole  number  of  *'votes  cast"  at  the  general  election  in 
Linn  county  in  1874,  for  representatives,  three  districts,  was  1,829; 


890  EAKBAS  REPORTS. 

for  denatoFy  1^795;  for  associate  justice  of  this  court,  1,853.  If  the 
'Wotes  cast"  constituted  the  basis,  1,118  petitioners  (being  three- 
fiftlis^  of  the  number  of  legal  electors  at  the  last  preceding  election) 
would  have  been  sufficient,  and  there  would  haye  been  no  need  to  add 
765  false,  forged,  and  spurious  names  to  the  1,199  genuine  names,  in 
order  to  bring  the  case  within  the  jurisdiction  and  power  of  the  county 
board. 

It  is  claimed  by  defendants  that,  the  county  board  having  passed 
*515     upon  and  adjudged  the  petition  for  an  election  8uffi*cient,  and 

ordered  an  election  thereupon,  which' has  been  held,  the  ques- 
tion of  its  legality  and  sufficiency,  with  respect  to  jurisdiction,  isre^ 
1^^  adjudlcata,  and  that  this  court  is  concluded  by  their  decision.    It  is 

'  hardly  worth  the  while  to  argue  against  a  proposition  seemingly  so 
absurd.  If  the  proposition  were  correct,  then  no  "petition" — no  act- 
ual petition  by  any  number  of  electors — is  necessary,  for  a  corrapt 
and  scheming  county  board  can  forge  and  manufacture  an  entire 
paper,  call  it  a  petition,  and  affix  the  requisite  number  of  false  and 
forged  names,  and  names  of  fictitious  persons,  and  thereupon,  by  their 
order  for  an  election,  wholly  override  the  statute,  and  defy  the  wishes 
and  will  of  the  people.  A  much  stronger  ground  of  objection  is  that 
the  relator  has  slept  upon  his  rights ;  that,  if  he  would  question  the 
sufficiency  of  the  petition,  he  should  have  done  so  before  the  election 
was  held  and  the  Votes  canvassed.  But  this  objection  is  met  and 
answered  by  the  averment  in  the  alternative  writ  that  "the  frauds 
contained  in  said  petition  were  not  known  by  the  relator,  nor  by  the 
inhabitants  of  said  Fleasanton,  until  after  said  pretended  election 
had  been  held,  nor  until  the  thirteenth  of  March,  1875,  and  that  said 
relator,  and  the  people  of  Fleasanton,  could  not  ascertain  the  fraud- 
ulent character  of  said  petition  before  said  pretended  election  was 
held."  The  relator,  therefore,  is  not  estopped ;  the  adjudication  of  the 
county  board  is  not  final;  and  this  court,  if  it  finds  that  the  petition 
did  not  contain  the  genuine  signatures  of  competent  petitioners  equal 
to  three-fifths  the  number  of  legal  etectors,  as  shown  by  the  "last  as* 
sessment  rolls,"  (assessors'  lists,)  must  find  that  the  county  board 
had  no  power  or  authority,  and  must  hold  that  said  pretended  elec* 
tion  of  twenty-tbird  February  and  ninth  March  was  and  is  utterly 
void,  and  that  the  county-seat  still  remains  at  Fleasanton. 

Defendants  contend  that  the  amendment  of  1872,  to  the  contest 
act  passed  in  1871,  precludes  all  inquiry  as  to  the  petition  and  the 
jurisdiction  of  the  county  board  to  order  the  election,  because  there 

were  two  elections  held ;  one  on  the  twenty-third  February, 
"^SIG     the  other,  March  9th.     That  amendment  con^sists  in  adding 

to  section  7  of  chapter  79  of  the  Laws  of  1871  a  proviso,  as 
follows:  '^Frovided,  however,  that  in  no  case  shall  the  validity  of 
any  election  be  inquired  into  beyond  the  one  last  had,  and  upon 
which  the  proceeding  is  based.**  Laws  1872,  p.  271.  And  counsel 
claim  that  this  court  in  the  recent  Howard  county  case  (Lij^t  v. 
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State/ 14  Ean.  *489)  held  and  decided  .that  in  a  case  like  this  said 
proTiso  applies,  and  cats  off  all  inqairy.  A  single  sentence  in  tho 
opinion  of  the  court  in  that  case  may  soem  to  hold  to  that  view.  But 
8uch  sentence  is  obiter  dictum.  The  question  was  not  in  that  case 
at  all.  The  facts  were  most  unUke  the  facts  here;  and,  besides,  the 
real  question  there  decided  was  that  the  parties  aggrieved  by  the  ac- 
tion of  the  county  board,  in  throwing  out  and  refusing  to  canvass  a 
part  of  the  returns  of  the  (so-called)  first  election,  should  have  pro- 
ceeded at  once,  and  not  wait  (as  they  did)  until  after  the  (so-called) 
second  election  was  had;  that  by  so  sleeping  on  their  rights,  with 
full  knowledge  of  the  facts,  and  taking  the  chances  in  a  second  elec- 
tion, they  were  estopped  from  denying  the  validity  of  the  first  elec- 
tion. And  that  decision  was  no  doubt  correct.  But  to  go  further, 
and  throw  in  a  reference  to  the  amendment  of  1872,  obiter,  was 
wholly  unnecessary.  But  if  the  court  really  intended  to  ground  itB 
decision  upon  that  amendment,  or  to  fortify  its  decision  in  that  case 
upon  the  construction  which  the  court  intimates,  then  we  most  re- 
spectfully submit  that  the  proviso  of  1872  was  not  designed  or  in- 
tended to  have  any  such  application,  and  will  not  bear  any  such  con- 
struction. The  words,  ''upon  which  [election]  the  proceeding  [or 
action]  is  based,"  dearly  indicate,  not  merely  the  isolated  fact  of  re- 
ceiving ballots  on  a  particular  day,  but  the  entin^  proceedings,  ante- 
rior and  subsequent,  necessary  to  constitute  an  "election"  within  the 
legal  signification  of  that  word.  Now,  in  this  case,  upon  what  eleC" 
tion  does  the  relator  base  his  proceedings  in  demanding  that  a  per- 
emptory mandamm  be  awarded  against  the  defendants? 
*517  Certainly  not  upon  the  vote  of  ninth  March,  *and  its  result, 
nor  upon  that  of  twenty-third  February,  nor  upon  both  to- 
gether. It  is  upon  the  fact  that  the  county-seat  is  legally  at  Fleas- 
anton,  where  it  was  located  in  April,  1874.  The  defendants  base  their 
defense  upon  the  pretended  election  held  twenty-third  February  and 
ninth  March,  1875.  So,  in  this  respect,  the  proviso  of  1872  has  no 
application.  But  we  go  further,  and  claim  that  the  word  "election," 
as  need  in  this  proviso,  does  not  mean  "vote,"  but  means  decision, 
determination,  political  adjudication;  and,  whenever  it  takes  two  or 
more  "votes"  to  secure  the  requisite  "consent  of  a  majority  of  all  the 
legal  electors,"  no  one  of  such  votes  is  properly  an  "election,"  but 
it  takes  them  all,  with  all  the  necessary  anterior  proceedings, — peti- 
tion, order,  notice, — and  the  intermediate  and  subsequent  proceedings, 
— canvass  and  proclamation, — to  constitute  an  "election."  It  is  in 
this  sense  in  which  the  word  is  employed  in  the  proviso  of  1872«  To 
illustrate:  In  1870  the  county-seat  of  Linn  county  was  legally  at 
Mound  City.  In  1871  it  was  relocated  at  La  Cygne.  In  1878  it  was 
relocated  at  Farmer  City.  Gonley  v.  Fleming,  14  Ean.  *382.  In 
1874  it  was  relocated  at  Pleasanton.  And  now  it  is  claimed  that  the 
circle  is  completed,  and  in  March,  1875,  it  was  relocated  at  Mound 
City.  This  action  is  a  contest  between  Pleasanton  and  Mound  City. 
Let  'IS  suppose  that  Mound  City,  instead  of  relying  upon  the  pre- 
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tended  election  of  1875  ^or  a  return  of  the  coanty-seat,  shoald  insiet 
and  undertake  to  show  in  this  action  or  proceeding  that  the  election 
of  1871,  by  which  the  county-seat  was  taken  from  Mound  City  to  La 
Gygne,  was  void;  that  no  legal  removal  had  been  effected;  that  all 
intermediate  elections  were  therefore  void;  and  that  Mound  City  hav- 
ing  again,  by  an  accidental  return  of  the  uneasy  and  migratory  wheel- 
barrow which  carries  the  county-seat,  became  possessed  of  that 
unstable  article,  is  therefore  entitled  to  retain  it.  In  such  case  the 
proviso  of  1872  would  apply,  and,  by  its  terms  and  evident  meaning, 
would  cut  off  all  inquiry  into  the  validity  of  the  election  of  1871,  or 
either  of  those  of  1872, 1873,  and  1874.  It  would  in  effect  say,  what 
^  this  court  in  the  Howard  county  case  said,  that  the  parties 

J  *518    'alleging  such  illegality  in  an  election,  either  as  a  cause  of 

^  action,  or  ground  of  defense,  were  simply  too  late;  that  their 

rights,  actual  or  supposed,  were  lost  by  their  laches  and  their  delays. 
So,  too,  in  regard  to  elections  held  for  the  purpose  of  voting  bonds, 
(for  the  proviso  of  1872  is  added  to  a  section  in  relation  to  the  con- 
test of  such  elections,  as  well  as  county-seat  elections.)  Take  this 
case :  In  the  city  of  A.,  in  187S,  the  question  of  voting  city  bonds  to 
B.  for  a  particular  purpose  was  submitted  to  the  electors.  The  elec- 
tion was  held,  votes  cast,  and  canvass  made.  The  canvassers  deter- 
mine the  proposition  lost  by  a  trifling  majority.  In  1874  the  same 
question  is  again  submitted  at  an  election  duly  called.  Votes  are 
cast  and  canvassed,  and  the  canvass  shows  the  proposition  ia  defeated 
by  a  large  majority.  B.  then  pretends  to  have  discovered  that  the 
canvassers  of  the  election  held  in  1878  rejected  the  returns  from  one 
ward,  which,  if  canvassed,  would  have  shown  a  decided  majority  at 
such  first  election  in  favor  of  the  issue  of  the  bonds,  and  thereupon 
I  brings  mandamus  to  compel  the  city  council  as  canvassers  to  canvass 

the  rejected  votes,  add  them  to  those  already  canvassed,  declare  the 
result,  and  issue  the  bonds.  Would  not  this  court  say  that  the 
proviso  of  1872  applied;  that  such  election  was  not  '^the  last  one 
had"  upon  the  same  question  between  A.  and  B.  ?  Many  cases  might 
be  put  where  the  proviso  of  1872  would  apply  as  a  safe  rule,  without 
perverting  its  language,  or  giving  it  a  strained  construction ;  both  of 
which,  it  seems  to  us,  are  done  in  holding  that  the  word  "election"  is 
synonymous  with  the  word  "vote."  This  word  "election,"  in  its 
broadest  and  best  sense, — that  is,  in  its  political  signification, — ^means 
the  act  of  choosing;  choice;  determination;  decision.  The  "act**  is 
the  necessary  and  continuous  proceedings  f^om  the  inceptive  step  to 
the  end.  The  "choice"  or  "decision"  is  the  consummation  of  the 
purpose  for  which  the  ''act"  was  instituted  and  carried  on.  This 
would  seem  to  be  the  obvious  meaning  and  purport  of  the  words  of 
the  proviso  in  question.  To  give  that  proviso  the  construction  con- 
tended for  by  defendants  is  to  say  that  a  corrupt  county 
*619  *board  and  clerk  may  forge  an  entire  petition,  or  falsely  enteur 
upon  their  records  that  a  petition  was  presented  when  there 
was  none  at  all ;  order  a  county-seat  election ;  make  a  false  canvass 


COUNTY-SEAT  OF  LINN  CO.  898 

of  the  Totes  oast,  if  necessary  to  their  purpose;  order  a.  "second** 
election;  and  declare,  beyond  the  power  of  judicial  rmtfir,  that  what* 
ever  place  receives  a  majority  of  the  votes  cast  at  snch  "second"  elec- 
tion is  the  county-seat.  And  if  a  petition  on  which  over  one-third 
the  whole  number  of  names  were  forged  and  fraudulent,  corruptly 
placed  there  in  order  to  bring  it  (as  to  numbers)  within  the  jurisdic- 
tion of  the  county  board,  is  beyond  the  reach  of  judicial  inquiry  here, 
we  may  expect  to  see  some  interesting  proceedings  on  the  part  of 
county  commissioners,  who  in  such  decision  will  find  immunity  for 
almost  every  fraudulent  and  corrupt  proceeding  possible  in  regard  to 
county-seat  elections. 

(2)  But  another  proposition  remains :  If  for  any  reason  or  cause 
this  court  holds  against  the  relator  upon  the  question  of  jurisdiction 
or  authority  of  the  county  board  to  order  an  election,  then  we  insist 
that  the  result  of  the  election,  as  canvassed  and  proclaimed,  did  not 
remove  the  county-seat  from  Pleasanton  to  Mound  City.  We  shall 
assume,  as  conclusively  established  by  the  foregoing  considerations, 
that,  at  the  time  of  said  county-seat  election,  in  February  and  March, 
1875,  the  number  of  legal  electors  was,  and  was  legally  ascertained 
to  be,  8,042.  Now,  the  constitution  provides,  (artiple  9,  §  1 :)  ''The 
legislature  shall  provide  for  organizing  new  counties,  locating  county- 
seats,  and  changing  county  lines;  and  no  county^seat  shall  be  changed 
icithont  the  consent  of  a  majoviiy ^f  He  electors  of  the  county.** 

The  language  of  this  section  is  peculiar,  and  the  words  employed 
show  that  the  framers  had  a  deliberate  purpose  and  object  in  mind, 
and  that  the  section  was  carefully  framed  so  as  to  accomplish  such 
purpose,  and  secure  such  object.  Let  it  first  be  observed  that  the 
question  of  changing  a  county-seat  need  not  necessarily  be  submitted 
to  an  election  at  all.  Much  less  does  the  constitution  require  that 
such  question  shall  be  determined  from  the  number  of  **votes 
"^520  east**  at  an  ^election.  The  means  or  manner  by  which  the 
"consent  of  a  majority  of  the  electors"  shall  be  obtained,  is 
left  wholly  to  the  discretion  of  the  legislature.  That  this  clause  is 
indeed  peculiar,  and  is  greatly  significant,  will  be  seen  from  the  per- 
tinent language  elsewhere  used  in  the  constitution : 

Art.  2,  §  13.  "A  majority  of  all  the  members  elected  to  each  house, 
voting  in  the  affirmative,  [and  entered  upon  the  journal,]  shall  be 
necessary  to  pass  any  bill."     (See,  also,  section  5  of  article  11.) 

Art.  11,  §  6.  Certain  laws  proposing  the  creation  of  public  debts 
must  be  ''submitted  to  a  direct  vote  of  the  electors  of  the  state  at 
some  general  election,"  and  to  have  any  effect  must  be  "ratified  by 
a  majority  of  all  the  votes  cast.** 

Art.  13.  §  8.  "No  banking  law  shall  be  in  force  until  the  same 
shall  have  been  submitted  to  a  vote  of  the  electors  of  the  state  at  some 
general  election,  and  approved  by  a  majority  of  all  the  votes  cast  at 
8uch  election.  ** 

Art.  14,  §  1.  Proposed  amendments  to  the  constitution  must  be 
submittefl  to  the  electors  at  a  general  election,  and  to,  b<»  adopted  must 
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be  approved  by  "a  majority  of  the  electors  voting  on  $aid  anmi^ 
ments.** 

Art.  16,  §  8.  The  permanent  location  of  the  capital  was  to  be  sub- 
mitted to  a  popular  vote,  '*and  a  majority  of  all  the  votes  coit  at  a 
general  election  shall  be  necessary  for  such  location." 

Sohed.  §§  9,  11.  The  adoption  of  the  constitution  was  submitted 
to  an  election  to  be  held  "on  the  first  Tuesday  in  October,  1859,"  and 
to  have  any  force  or  effect  must  receive  "a  majority  of  all  the  votet 
east  at  such  election." 

Sched.  §  25.  The  homestead  clanse  (section  9  of  article  15)  was  to 
be  voted  upon  separately,  "and  if  a  majority  of  all  the  votes  cast  at 
said  election  shall  be  against  such  provision,  then  it  shall  be  stricken 
^  from  the  constitution." 

1  Now,  we  submit  that  when  in  every  other  instance  the  mode  of 

'  submission  or  decision,  and  the  rule  as  to  sufficiency,  are  both  bqg- 

cinctly  set  forth  in  the  constitution,  and  that  instrument,  as  to  the 
change  of  county-seats,  silent  itself  as  to  the  mode  of  effecting  the 
change,  gives  unrestricted  power  to  the  legislature  in  that  regard,  but 
specifically  requires  that,  whatever  the  mode,  no  change  shall  be  madt 
*' without  the  consent  of  a  majority  of  the  legal  electors  of  the 
*621  coi^nf^,"  surely,  *the  peculiar  form  of  expression  must  challenge 
the  attention  and  careful  consideration  of  every  tboughtfal  man. 
The  language  is  prohibitory, — "no  county-seat  shall  be  changed  with- 
out the  consent  of  a  majority  of  the  legal  electors."  How  is  the  num- 
ber of  legal  electors  to  be  ascertained  ?  "The  legislature  shallprotide 
fer  locating  county-seats."  This  is  mandatory,  and  imposes  upon 
the  legislature  the  duty  to  provide  by  law  for  ascertaining  the  num- 
ber. This  duty  the  legislature  undertook  to  perform  by  the  acts  of 
1867  and  1868,  (chapters  86  and  26,  6en«St.)  It  was  and  is  within 
I  the  power  of  the  legislature  to  provide  for  changing  county-seats  by 

'  petition  alone,  or  by  the  order  of  the  county  board,  or  order  of  the 

district  court,  or  district  judge,  or  in  any  other  manner,  provided  a 
mode  for  ascertaining  the  number  of  legal  electors  in  the  county  be  as- 
certained, and  a  majority  of  such  legal  electors  give  their  consent  to 
the  change.  And  this  "consent"  may  be  given  by  petition,  letter,  or 
vote,  as  the  legislature  may  choose  to  prescribe.  It  is  claimed  by  de- 
fendants that  the  legislature  has  by  law  said  that  an  election  shall  be 
the  mode  for  ascertaining  the  judgment  of  the  electors,  and  that  the 
statute  says  that  a  majority  of  the  votes  cast  shall  be  sufficient.  This  is 
conceded.  But  the  legislature  has  not  said  that  the  number  of  "votes 
cast"  at  such  election  shall  be  deemed  and  held  to  be  the  "number  of 
legal  electors  in  the  county."  They  might  have  said  so,  but  they  did 
not.  On  the  contrary,  recognizing  the  fact  that  many  legal  voters  do 
not  vote,  the  legislature,  in  1867,  provided  for  a  registration  by  the 
assessors  of  the  male  adults,  and  made  such  assessors'  lists  the  guide 
for  the  county  board  in  certain  official  proceedings;  and  in  the 
county-seat  act,  in  1868,  these  assessors'  lists  were  most  undonbtedlj 
intended  to  govern  and  control  as  to  the  number  of  ''legal  electorSi" 
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for  all  parposes  pertaining  to  the  removal  or  location  of  oouaty-s^^ts.. 
We  therefore  contend  that  the  provisions  of  sections  6  and  7.  of  the^ 
county-seat  act,  that  a  majority  of  the  ''votes  cast"  can  determine  the 

election,  mast  give  way  to  the  paramount  command  of  the 
*522     constitution,  which  requires  the  consent  of  *a  majority  of  all 

the  ''legal  electors"  in  the  county,  whether  they  vote  or  not. 
But  it  is  urged  that  those  who  do  not  vote,  by  their  absence  and 
silence,  give  their  consent  to  the  change.  On  the  other  hand,  it  seems 
to  us  that  in  this  case  absence  and  silence  must  be  held  to  be  non- 
€onsenU  It  is  like  the  vote  of  the  senate  or  house  on  the  passage  of 
a  bill.  The  constitution  provides  that  "a  majority  of  aU  the  members 
elected  to  each  house,  voting  in  the  affirmative,  shall  be  necessary  to^ 
pass  any  bill.''  Every  absent  member  therefore  counts  "no,"  just  as 
effectually  as  if  he  were  present  and  voted  "no."  To  change  a  county- 
seat  the  "" consent  of  a  majority"  of  aU  the  legal  electors  is  required, 
— not  their  silence.  The  people  understand  this;  axid  those  who  are 
opposed  to  any  change  of  the  county-seat,  and  have  no  disposition  to 
fool  away  a  day  or  two  every  six  months  in  watching  the  movements 
of  that  uneasy  vehicle  which  carries  the  county-seat  from  place  to 
place,  reason  thus:  '*I  am  opposed  to  any  removal  of  the  county- 
seat.  If  I  go  to  the  election,  I  shall  vote  against  removal.  No  re- 
moval  or  change  can  be  made  unless  a  majority  of  all  the  electors  in 
the  county  consent.  The  whole  number  of  legal  electors  has  been 
ascertained,  and  is  known,  and  my  vote  against  removal  will  have  no 
greater  effect  than  my  silent  dissent.  Consent  is  required.  To  give 
consent  requires  action^ — affirmative  action.  It  will  take  1,5^2  votes 
in  favor  of  removal  to  change  the  county-seat,  and  it  matters  noth- 
ing whether  the  votes  cast  against  removal  be  many,  or  few,  or  none. 
As  I  shall  not  give  my  consent,  I  shall  stay  at  home  and  attend  to 
my  business."  It  would  seem  that,  in  view  of  the  requirement  and 
the  prohibition  of  section  1  of  article  9  of  the  constitution,  above 
quoted,  no  satisfactory  answer  can  be  made  to  an  elector  who  rea- 
sons in  that  way.  When  "consent"  is  positively  required^ — when  it  is 
made  an  indispensable  condition, — the  argument  that  the  absent 
voter,  by  his  absence,  consents  is  a  weak  one.  See  cases  of  Sheeley  v. 
Wiggs,  82  Mo.  398,  and  State  v.  Justice's  Co.  Gt.,  41  Mo.  44.  What, 
then,  is  the  conclusion?    The  number  of  legal  electors  was  3,042. 

At  the  vote  taken  in  March  (the  so-called  second  election)  the 
*523     number  of  *vote8  cast  was  2,510 ;  1,200  for  Pleasanton, (against 

removal,)  and  1,310  for  Mound  City,  (for  removal.)  A  major- 
ity of  3,042  is  1,522.  The  vote  for  Moand  City  is  212  short  of  the 
number  requisite  to  show  "the  consent  of  a  majority  of  the  legal  elect- 
ors" to  a  change  of  the  county-seat.  The  order  of  the  county  board, 
upon  which  the  defendants  rely,  is  void,  and  the  relator  is  entitled  to 
a  peremptory  mandamtis  commanding  the  defendants  to  return  their 
offices  and  records  to  Pleasanton. 

H.  C.  McComjas,  for  defendants,  and  in  reply,  enlarged  upon  the 
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points  sabmitted  by  his  associate,  (Mr.  Ely,)  and,  in  addition,  he  eon- 
tended  : 

The  relator  is  concluded  by  the  act  of  1872,  limiting  all  inqoiry  to 
the  second  election.  The  connty-seat  act  in  very  terms  provides  for 
a  "first  election"  and  a  '"second  election;"  and  it  would  be  strange  if 
the  word  had  a  different  signification  in  another  statute  upon  the 
same  subject.  '"Election,"  in  its  popular  sense,  has  reference  to  the 
receiving,  counting,  and  returning  of  ballots  on  any  given  question, 
or  for  the  filling  of  a  public  ofiSice,  or  public  offices,  on  a  particular 
day  duly  designated  for  that  purpose.  In  this  sense  it  is  correct  to 
say  there  were  tivo  elections;  one  held  on  the  twenty-third  of  Febro- 
ary,  and  the  second  on  the  ninth  of  March.  And  as  the  rights  of  the 
defendants  here  are  grounded  upon  such  second  election,  "the  one 
last  had,"  no  inquiry  can  be  made,  if  the  statute  of  1872  has  any 
force  at  all  in  regard  to  the  validity  of  Bach  first  election,  nor  concern- 
ing the  petition  upon  which  such  election  was  ordered.  See  Bright. 
Elec.  Cas. 

The  relator  has  mistaken  his  remedy.  The  action  of  the  county 
board  in  ordering  the  election  was  not  void,  even  though  the  petition 
therefor  had  in  fact  only  1,199  genuine  signatures  of  electors  attached. 
At  most,  their  action  was  simply  erroniBOus,  and  the  relator,  or  any 
party  who  was  aggrieved  by  such  error,  might  have  appealed  fiom 
the  decision  or  order  of  the  county  board  to  the  district  court.  Sec- 
tion 30,  c.  25,  Qem,  St.  Failing  to  appeal  within  the  time 
*524  ^prescribed  by  said  section  30,  the  relator's  right  to  have  such 
order  and  decision  of  the  board  reviewed  is  gone.  He  cannot 
do  indirectly  in  this  proceeding  what  he  has  now  (by  reason  of  his 
omission  to  appeal  in  time)  no  longer  a  right  to  do  directly. 

The  alternative  writ  is  fatally  defective.  It  states  no  cause  of  ac- 
tion. It  does  not  allege  that  the  1,199  names  whose  genuineness  is 
not  denied,  but  which  is  admitted,  did  not  constitute  three-fifths  of  all 
the  legal  electors  in  the  county  at  the  time  the  petition  was  presented 
to  the  county  board.  Counsel  for  relator  argues  that  such  is  the  im- 
port of  the  averments.  But  the  naked  allegations  of  the  altematiye 
writ  fall  short  of  stating  such  fact,  and  inferences  are  not  sufficient 
to  sustain  the  writ  as  against  our  motion  to  quash  because  of  the 
omission  to  state  facts  showing  the  relator  to  be  entitled  to  the  relief 
which  he  seeks.  All  the  averments  in  the  writ  in  relation  to,  or 
which  are  to  be  supported  by,  the  registration  act  of  1867,  (chapter 
86,  Gen.  St.,)  are  mere  surplusage,  as  that  act  outs-  no  figure  what- 
ever in  any  county-seat  election,  nor  in  any  county-seat  contest. 
The  legislature  having  provided  no  other  certain  or  satisfactory  mode 
for  ascertaining  and  determining  "the  number  of  legal  electors  in  the 
county"  for  the  purposes  of  county-seat  elections,  and  having  pro- 
vided that  the  question  of  changing  county-seats  shall  be  submitted 
to  the  people  at  elections  called  specially  for  that  purpose,  the  nam- 
ber  of  votes  cast  must  be  taken  and  held  as  the  whole  number  in  the 
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ooanty;  and  a  majority  of  those  oast,  in  favor  of  a  cbangOi  is  suffi- 
cient proof  that  a  majority  of  all  the  electors  consent  to  sach  change. 

Bbbwbb,  J.  Two  questions  were  presented  and  discussed  by  coun- 
sel in  the  argument  of  this  case :  First.  Where  a  petition  for  the 
relocation  of  a  county-seat  has  been  presented  to  the  county  commis- 
sioners, and  acted  on  by  them,  an  election  ordered,  two  elections  had, 
the  first  not  resulting  in  a  majority  for  any  place,  the  votes  can- 
*525  vassed,  and  the  place  receiving  the  ^majority  of  the  votes  at 
the  second  election  declared  the  county-seat,  will  the  court  in- 
quire into  the  sufficiency  of  the  petition^  and  hear  testimony  to  show 
that  some  of  the  names  thereon  were  improperly  there,  and  that  there- 
fore it  did  not  contain  the  requisite  number  of  petitioners?  Second. 
If  a  majority  of  the  votes  actually  cast  at  a  county-seat  election  are 
in  favor  of  one  place,  and  it  is  declared  the  county-seat,  will  the  court 
under  our  statutes  receive  an^  other  evidence  to  show  that  the  num- 
ber of  legal  voters  in  the  county  exceeded  the  number  of  votes  cast, 
and  inquire  whether  the  place  declared  the  chosen  county-seat  actu- 
ally received  the  expressed  consent  of  a  majority  of  the  electors? 
Both  of  these  questions  were  argued  with  great  ability  by  the  respect- 
ive'counsel,  and  are  of  no  little  difficulty.  But  after  a  careful  con- 
sideration we  are  constrained  to  answer  both  in  the  negative. 

In  reference  to  the  first  question  it  may  be  remarked  that  the  man- 
ner of  contesting  county-seat  elections,  and  the  extent  to  which  the 
courts  may  go  in  such  contests,  is  regulated  by  statute.  There  is  in 
the  nature  of  things  no  absolute  necessity  for  a  petition  of  any  kind. 
The  legislature  may  authorize  the  commissioners,  without  any  peti- 
tion, and  upon  their  own  motion,  to  submit  to  the  people  the  ques- 
tion of  a  change  in  the  county-seat.  Or,  requiring  a  petition,  it  may 
specify  the  kind  of  petition,  the  number  of  signers,  etc.  It  may 
leave  the  action  of  the  commissioners  open  to  investigation  in  the 
courts,  or  it  may  make  their  determination  conclusive  as  to  the  suffi- 
ciency of  the  petition.  Now,  in  the  winter  of  1871»  in  the  case  of 
State  V.  Stockwell,  7  Ean.  *98,  construing  the  statute  of  1869,  (Laws 
1869,  c.  27,  p.  101,)  we  held  that  under  the  authority  therein  given 
we  could  inquire  into  any  of  the  preliminary  matters ;  that  any  mat- 
ter of  substance  enjoined  by  law,  and  omitted,  or  improperly  done, 
could  be  shown  for  the  purpose  of  invalidating  the  election.  There 
was  no  restriction  in  the  statute,  and  the  right  was  given  to  "contest 
the  validity  of  the  vote."  And  this,  as  we  held,  was  broad 
*526  enough  to  include  all  prior  ^proceedings.  The  law  of  1871, 
while  making  many  changes,  made  in  this  respect  only  a  verbal 
change.  It  provided  that  **the  validity  of  the  election  *  *  •  shall 
be  tried  and  determined."  Laws  1871,  p.  193,  §  7.  But  the  subse- 
quent legislature,  that  of  1872,  amended  by  adding  this  proviso: 
"Provided,  however,  that  in  no  case  shall  the  validity  of  any  election 
be  inquired  into  beyond  the  one  last  had,  and  upon  which  the  pro- 
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ceeding  is  based."  Laws  1872,  p.  271|  §  1.  Now,  by  this  proviBo 
the  legislature  plainly  intended  some  restriction  on  the  limits  of  in- 
quiry in  such  contests.  Coming  at  the  session  after  the  deciBion  of 
this  court  construing  the  statute,  it  is  not  unreasonable  to  suppose 
that  it  was  made  with  reference  thereto,  and  was  intended  to  cut  off 
some  portion  of  the  broad  field  of  inquiry  to  which  that  decision 
opened.  It  meant  to  say  that,  when  a  contest  was  made,  some  tbinga 
should  be  considered  final,  and  not  open  to  attack.  It  says  that  only 
the  validity  of  the  last  election,  the  one  upon  which  the  proceeding 
is  based,  shall  be  inquired  into.  Now,  the  only  case  in  which  the 
law  contemplates  two  elections  is  in  the  relocation  of  county-seats. 
Does  it  not  plainly  follow  that,  when  the  two  elections  have  been  held, 
'i  it  means  to  forbid  inquiry  into  the  validity  of  the  first;   that  the 

courts  were  bound  to  accept  the  prior  election,  and  consequently  the 
proceedings  upon  which  it  was  based,  as  valid  and  regular,  and  could 
only  inquire  whether  the  last  election  was  legally  conducted,  and  the 
actual  result  of  the  voting  legally  ascertained  and  declared  ?  Coun- 
sel, to  obviate  the  force  of  this  argument,  contend  that  the  term 
"election"  does  not  properly  apply  to  the  separate  day's  voting;  that 
there  is  no  "election"  till  a  result  is  reached,  and  some  place  has  re- 
ceived the  requisite  majority';  that  in  the  word  is  involved  the  idea 
of  choice  and  selection,  and  that  there  is  no  choice  or  selection  until 
some  place  is  chosen  or  selected.  Counsel  may  be  technically  cor- 
rect in  his  definition;  but  the  legislature  has  in  the  very  statute  used 
the  word  in  a  different  sense.     It  speaks  of  the  first  day's  voting  as 

an  "election,"  and  says  that  if,  at  that  election,  no  place  re- 
*527     ceives  a  majority,  *a  second  "election"  shall  be  had.    And 

such  is  a  common  use  of  the  term.  Now,  when  the  legislature 
has  used  a  word  in  a  statute  in  one  sense,  and  with  one  meaning, 
'  when  it  subsequently  uses  the  same  word  in  legislation  respecting  the 
same  subject-matter,  it  will  be  understood  to  have  used  it  in  the 
same  sense,  unless  there  be  something  in  the  context,  or  the  nature 
of  things,  to  indicate  that  it  intended  a  different  meaning  thereby. 
The  courts  may  not  give  it  a  different  meaning  to  sustain  their  views 
of  what  the  law  ought  to  be.  They  must  seek  simply  to  ascertain  the 
legislative  intent,  and  then  enforce  it.  We  conclude,  therefore,  that 
we  cannot  now  inquire  into  the  sufficiency  of  the  signatures  to  the 
petition.     Light  v.  State,  14  Kan.  *489,  *493. 

The  second  question  is  even  more  difficult.  The  constitution  (arti- 
cle 9,  §  1)  reads:  "No  county-seat  shall  be  changed  without  the 
consent  of  a  majority  of  the  electors  of  the  county."  If  there  are 
three  thousand  electors  in  a  county,  and  only  thirteen  hundred  ?ote 
in  favor  of  the  change,  by  what  right  can  the  legislature  override  the 
constitution,  and  say  that  the  change  may  be  made  without  the  express 
consent  of  the  majority  ?  We  do  not  doubt  the  restricting  power  of 
the  constitutional  provision;  and  whenever,  by  any  of  the  ordinary 
or  prescribed  means  of  ascertaining  the  fact,  it  appears  that  a  major- 
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ity  of  the  electors  have  not  consented  to  the  change,  no  change  can  be 
had.  The  question  is  not  as  to  the  effect  of  a  fact,  but  the  means  of 
ascertaining  it, — ^the  evidence  to  be  received.  Within  certain  limits 
the  legislature  has  power  to  prescribe  what  shall  be  evidence,  prima 
facie  or  conclusive,  of  any  fact.  It  may  say  that  a  tax  deed  shall  be 
prima  facie  evidence  of  the  regularity  of  all  the  prior  proceedings ; 
that  a  judgment  or  an  award  shall  be  conclusive  evidence  of  the 
amount  due  from  the  defendant.  And  when  this  evidence,  which  the 
legislature  has  prescribed,  is  produced,  the  courts  must  accept  the  fact 
as  established.  In  this  cai^e,  the  legislature  has  said  that  the  place 
receiving  the  majority  of  the  votes  cast,  shall  become  the  county-seat, 

thus  making  the  number  of  votes«cast  the  evidence  of  the  num- 
*628     her  of  electors.     Doubt*less  the  legislature  might  make  other 

things  evidence  of  this  fact.  It  might  require,  as  preliminary 
to  every  election,  a  registration,  and  make  that  registration  the  evi- 
dence. We  do  not  mean  that  it  may,  by  the  mere  machinery  of  rule3 
of  evidence,  override  or  set  at  naught  the  restrictions  of  the  constitu- 
tion, or  that  it  could  arbitrarily  make  conclusive  evidence  of  the  num- 
ber of  voters  any  list  or  roll  which,  in  the  nature  of  things,  has  nc 
connection  with  that  fact,  and  does  not  reasonably  tend  to  prove  it. 
But  when  it  adopts  as  conclusive  evidence  of  the  fact  anything  which, 
according  to  the  ordinary  rules  of  human  experience,  reasonably  tends 
to  prove  the  fact,  the  courts  are  not  at  liberty  to  ignore  or  go  behind 
snch  evidence. 

Now,  it  is  not  merely  the  privilege,  but  it  is  the  duty,  of  every  elector 
to  vote.  It  is  one  of  the  obligations  of  citizenship.  True,  as  a  mat- 
ter of  fact,  every  elector  may  not  vote.  So,  too,  every  elector  may 
not  be  registered.  Tet  there  is  a  reasonable  connection  between  ei- 
ther the  number  of  votes  cast,  or  the  registration  list,  and  the  number 
of  electors,  su£Scient  to  justify  the  legislature  in  declaring  that  either  of 
the  former  shall  be  deemed  conclusive  evidence  of  the  latter.  If  it  were 
not'so,  then  that  finality  which,  in  the  best  interests  of  society,  is  often 
as  important  as  mere  certainty,  might  be  fearfully  endangered.  If 
the  legislature  could  not  establish  any  such  easily  ascertainable  and 
convenient  evidence  of  the  fact, — but  the  inquiry  must  always  go  to  the 
actual  number  of  persons  in  the  county  on  the  day  of  election  having 
the  legal  qualification  of  electors,  it  is  patent  that,  at  least  in  the 
larger  and  more  densely  populated  counties,  an  investigation  might  be 
opened,  the  cost  and  time  of  which  would  be  simply  immense.  The 
injury  which  would  result  to  the  community  from  the  suspense  and 
delay  of  such  an  investigation  far  exceeds  that. which  flows  from  the 
possibility  that  there  were  enough  voters  who  did  not  vote,  or  were 
not  registered,  to  have  changed  the  result.  While  the  constitution 
must  be  accepted  as  the  binding  law,  yet  it  must  be  construed  in  the 

light  of  common  customs  and  accepted  facts.  And  the  three 
^529    ordinary  and  recognized  modes  of  'ascertaining  the  number 

of  electors  are  the  census,  a  registration,  and  the  actual  vot- 
ing»    Neither  of  them  may,  in  any  given  case,  be  exactly  correct. 
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Yet  bow  little  of  testimony  points  with  unerring  certainty  to  the  ul- 
timate fact !  Almost  every  kind  of  evidence  is  liable  to  come  short  of 
absolate  exactness.  Yet  with  these  as  the  ordinary  evidences  of  the 
number  of  electors,  if  the  constitution  sought  to  compel  a  resort  to 
other  and  more  difficult,  if  more  accurate,  evidence,  it  would  seem  as 
though  such  testimony  ought  to  have  been  indicated.  It  provided 
for  both  a  census  and  a  registration.  Const,  art.  2,  §  26 ;  art.  5, 1 4. 
Is  it  unreasonable  to  suppose  that  it  contemplated  thereby  all  the 
uses  to  which  they  were  ordinarily  and  might  reasonably  be  put,  and 
among  them  that  of  furnishing  the  evidence  of  the  number  of  elect- 
ors ?  True,  the  legislature  has  in  this  respect  failed  to  avail  itself  of 
either  of  these  two  kinds  of  testimony.  But  is  it  thereby  restricted 
from  falling  back  upon  that  testimony  which,  in  the  absence  of  cen- 
sus and  registration,  is  the  ordinarily  accepted  evidence  of  the  nnm- 
ber  of  electors,  to- wit,  the  number  of  votes  cast?  It  is  a  general  rule, 
in  respect  to  elections,  that  where  the  number  of  the  electoral  body 
id  fixed,  as  in  case  of  the  directors  or  members  of  a  corporation,  or 
a  legislature,  there  a  majority  means  a  majority  of  the  whole  body. 
But  where  the  electoral  body  is  indefinite  in  numbers,  as  in  oidioary 
popular  elections,  there  a  majority  mesms  a  majority  of  the  votes 
actually  cast.  But  it  is  said  that  the  framers  of  the  oonstitation 
evidently  had  this  general  rule  in  mind,  and  made  special  provisions 
for  the  several  elections.  Thus,  for  the  passage  of  any  bill  or  joint 
resolution,  ''a  majority  of  all  the  members  elected  to  eac&  house  vot- 
ing in  the  affirmative"  is  necessary.  Gon3t.  art.  2,  §  18.  To  authorize 
the  contraction  of  certain  indebtedness,  the  proposed  law  must  "be 
ratified  by  a  majority  of  all  the  votes  cast  at  such  general  election.** 
Article  11,  §  6.  To  adopt  amendments  to  the  constitution  requires 
only  "a  majority  of  the  electors  voting  on  said  amendments."  Article 

14,  §  1.  Having  been  so  precise  in  these  matters,  must  it  not 
*530     be  held  *that  they  intended  to  be  equally  precise  in  forbidding 

the  change  of  a  county-seat  without  the  consent  of  a  majority 
of  the  electors?  There  is  doubtless  great  force  in  this  argument. 
But  the  objection  to  it  is  that  it  simply  brings  us  to  the  point  of 
greatest  difficulty,  and  that  is  the  determination  of  what  evidence  shall 
be  accepted  as  conclusive  of  the  fact.  It  must  be  noticed  that  Hu 
vote  of  a  majority  is  not  necessary,  nor  even  the  formality  of  an  eUc^ 
tion.  The  consent  of  a  majority  of  the  electors,  in  whatever  form  ex- 
pressed, whether  in  election  or  by  petition  or  otherwise,  is  sufficient. 
May  it  not  be  said,  with  great  force,  as  it  is  often  said  in  reference 
to  ordinary  popular  elections,  that  those  not  voting  consent  to  the  ac« 
tion  of  those  voting?  Suppose  that  the  matter  was  thrown  open  to 
full  investigation,  and  an  inquiry  made  as  to  the  actual  number  of 
electors  present  in  the  county  on  the  day  of  elections,  would  it  be 
other  than  carrying  out  the  strict  letter  of  the  constitution  to  inquire 
as  to  each  elector  not  voting  whether  he  consented  to  the  change,  and, 
if  the  same  proportion  ran  through  the  non-vQting  as  the  voting 
electorgj  to  uphold  and  enforce  the  already  declared  result?    And 
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yet  the  mere  statement  of  snob  a  range  of  inquiry  carries  its  own  ref- 
utation. 

It  seems  to  us,  therefore,  that  where  the  legislature  has  provided 
an  election  as  the  means,  of  ascertaining  the  wishes  of  the  electors  of 
a  county  in  reference  to  a  change  of  the  county-seat,  and  has  made 
no  provision  for  a  registration,  and  has  designated  no  other  list  or  roll 
as  the  evidence  of  the  number  of  electors,  it  may,  under  the  consti- 
tutional provision  quoted,  declare  that  the  place  receiving  a  majority 
of  the  votes  cast  shall  be  the  county-seat.  As  these  county-seat  elec- 
tions cannot  be  held  on  the  days  of  general  elections,  these  consid- 
erations do  not  apply  to  cases  where  two  or  more  questions  are  sub- 
mitted at  the  same  election,  and  more  votes  are  cast  upon  one  ques- 
tion than  upon  another;  for  there  the  highest  number  of  votes  cast 
upon  any  one  question  is  clear  evidence  of  the  number  of  voters, 
which  may  not,  in  view  of  any  such  constitutional  restriction  as  above 

quoted,  be  disregarded  in  any  contest  arising  as  to  the  decision 
*531     of  the  other  questions.     *Nor,  perhaps,  do  they  apply  to  cases 

where  two  elections  arie  held  so  near  together  in  time  that  the 
courts  may  fairly  say  that  the  difference  between  the  number  of  votes 
cast  upon  the  two  elections  cannot  reasonably  be  accounted  tot  upon 
the  theory  of  a  change  in  the  number  of  electors.  In  the  considera- 
tion of  this  question  we  have  examined  carefully  the  following  cases, 
some  suggested  by  counsel  in  this  case,  others  cited  by  counsel  in  a 
case  of  contested  county-seat  election,  from  Osage  county,  and  others 
not  cited  by  either:  Taylor  v.  Taylor,  10  Minn.  107,  (Gil.  81;) 
People  V.  Warfield,  20  111.  159;  Louisville  &  N.  B.  Go.  v.  Davidson 
Co.  Gt.,  1  Sneed,  691;  State  v.  Winkelmeier,  35  Mo.  103;  State  v. 
City  of  St.  Joseph,  87  Mo.  270;  State  v.  Binder,  38  Mo.  450;  State 
V.  Sutterfield,  54  Mo.  391 ;  Gillespie  v.  Palmer,  20  Wis.  544 ;  Ghes- 
ter  &  L.  N.  G.  B.  Go.  v.  Gounty  of  Galdwell,  72  N.  C.  486;  Hawkins 
V.  County  of  Carroll,  50  Miss.  735. 

But  it  is  said  by  counsel  that,  in  the  fourth  section  of  the  act  relating 
io  the  removal  of  county-seats,  (chapter  26,  Gen.  St.  247,)  the  legis- 
lature has  provided  that,  ''for  the  purpose  of  this  act,  the  number  of 
legal  electors  in  the  county  shall  be  ascertained  from  the  last  assess- 
ment rolls  of  the  several  township  assessors  in  the  county  ;*'  and  that 
this  makes  another  list  the  evidence  of  the  number  of  electors,  and 
that,  as  alleged,  according  to  such  list,  the  requisite  majority  was  not 
obtained.  The  only  "assessment  roll**  prepared  by  township  as- 
sessors required  or  authorized  at  the  time  of  the  passage  of  this 
county-seat  act  was  that  of  personal  property,  on  which  the  assessor 
was  required  to  place  a  list  of  the  persons,  companies,  or  corporations 
in  whose  names  the  personi^  property  was  listed.  Gen.  St.  1040,  § 
61.  Now,  it  was  not  claimed  by  counsel  that  according  to  this  roU 
the  number  of  votes  cast  was  less  than  the  number  of  voters;  but  the 
roll  to  which  he  refers  was  that  required  by  chapter  86  of  the  General 
Statutes,  ''An  act  for  the  registration  of  adults."    But  the  objection 
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to  that  is  that  that  registration  list  is  in  no  particular  within  the  de- 
scription of  the  roll  specified  in  said  section  4.  It  is  not,  or  at  least 
was  not  at  the  time  of  the  passage  of  the  ooanty-seat  act, 
*532  *a  roll  prepared  by  the  township  assessors,  but  one  prepared 
by  the  county  assessor.  It  is  in  no  sense  an  "assessment 
roll,"  but  a  registration  list.  It  is  not,  therefore,  within  the  letter  of 
the  statute ;  and  there  was  at  the  time  an  assessment  roll  prepared 
by  the  township  assessors,  as  above  indicated,  which  was  within  the 
tetter.  Nor  is  it  within  the.  spirit;  for  this  registration  list  is  not  of 
electors,  but  of  ''adults,  over  twenty-one  years  of  age.**  It  includes 
both  sexes,  aliens,  convicts,  and  other  non -electors,  as  well  as  the 
electors,  and  no  discrimination  or  distinction  is  called  for;  so  that 
there  is  no  means  of  ascertaining  from  this  list  the  exact  number  of 
electors,  and  no  greater  probability  of  exactness  than  is  furnished 
by  the  returns  of  votes  cast.  And  to  make  such  registration  list  con* 
elusive  in  the  matter  of  the  voting,  as  well  as  to  the  number  of  peti* 
tioners,  is  in  plain  disregard  of  the  express  direction  of  the  legislator^ 
that  a  majority  of  the  votes  cast  shall  decide. 

These  questions  arise  on  a  motion  to  quash  an  alternative  writ  ol 
mandamus,  and  the  motion  to  quash  must  be  sustained* 

(All  the  justices  concurring.) 
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Equity:  Claim  for  Improvements  on  Lands:  Death  of  Debtor.  Where 
A.  employs  C.  to  make  Improvemento  on  land  occupied  by  A.  as  a  home- 
stead, and  gives  to  C.  his  promissory  note  therefor,  and  A.  afterwiuvls 
dies  intestate,  and  an  administrator  is  appointed,  and  G.  presents  his 
claim  against  the  estate,  which  is  allowed  by  the  probate  court,  and  there 
is  no  personal  property  with  which  to  pay  the  debts,  A^^  that  a  showing 
by  the  plaintiff,  C,  of  the  foregoing  facts,  is  not  sufficient  to  entitle  him 
tb  maintain  an  action  in  the  distrid;  court  against  the  administrator  and 
two  out  of  five  of  the  heirs  for  the  purpose  of  obtaining  Jodgraent 

*538  against  the  said  two  heirs  to  sell  their  interest  *in  said  land  for  the 
purpose  of  satisfying  the  plaintiff's  claim.  Whatever  remedy  the 
plaintiff  may  have  in  such  a  case,  where  he  has  no  specific  lien  on  the 
particular  piece  of  land  in  question,  where  the  estate  is  still  unsettled, 
where  the  administrator  is  still  acting,  and  where  the  probate  court  is 
still  exercising  Jurisdiction  over  the  estate,  is  in  the  probate  ooart.^ 

s  As  to  Jurisdiction  of  probate  court  to  order  sale  of  homestead,  tee  Fudge  ▼. 
Fud^,  28  Kan.  419;  as  to  Jurisdiction  of  probate  and  district  courts,  respecUvelj. 
see  Slemp  v.  Winter,  28  Kan.  705,  and  cases  there  cited.  Where  probate  court 
has  Jurisdiction,  and  is  still  acting,  actions  in  other  courts  in  reference  to  the 
tame  subject-matter  should  not  be  encouraged.  Stratton  v.  McCandless.  27  Kab. 
296. 
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Error  from  Neosbo  district  ooort. 

The  case  is  stated  in  the  opinion, 

C.  0.  French^  for  plaintiff  in  error. 

Cain's  action  cannot  be  maintained.  The  petition  does  not  show 
a  final  settlement  of  the  estate  of  Daniel  Campbell.  An  averment 
"that  there  is  no  personal  property  belonging  to  said  estate"  is  not 
equivalent  to  an  averment  that  the  estate  is  insolvent.  There  must 
be  an  averment  of  final  settlement  and  insolvency  of  the  estate  before 
Gain  can  proceed  against  the  heirs  in  equity. 

The  petition  shows  a  valid  and  subsisting  cause  .of  action  against 
the  estate  of  Campbell,  which  claim  was  duly  allowed  in  the  probate 
eoart.  The  petition  demands  no  relief  against  the  heirs  named  as 
defendants.  It  simply  asks  a  judgment  against  the  administrator. 
The  judgment  of  the  probate  court  gives  Cain  all  that  he  asks  in  the 
district  coart. 

The  facts  alleged  in  the  petition  do  not  entitle  Cain  to  the  relief 
granted  by  the  district  court.  At  the  time  of  the  making  of  the  con- 
tract for  digging  the  well»  after  settlement  of  the  contract  price  by 
notes,  and  at  the  time  of  the  death  of  Daniel  Campbell,  said  Camp« 
bell  bad  only  a  possessory  right  in  the  described  real  estate.  His 
equity  in  the  land  was  not  a  subject  of  lien, — ^was  not  a  subject  of 
execution.  When  the  widow  and  the  heirs  took  said  land 
*534  they  took  it  *free  from  any  lien, — ^if  such  there  could  be.  This 
is  the  proper  construction  of  section  2,  c.  33,  Gen.  St.,  when 
construed  in  connection  with  section  1,  c.  38.  The  exemption  from 
sale  is  only  between  the- immediate  parties  to  the  contract.  The  lien 
for  the  erection  of  improvements  (chapter  33)  must  be  in  the  nature 
of  an  incumbrance,  like  a  mechanic's  lien.  The  taking  of  the  indi- 
vidual notes  of  Campbell  by  Cain  for  the  work,  and  the  putting  of 
them  into  judgment  in  a  court  of  record,  was  a  waiver  of  any  lien 
upon  the  real  estate.  Cain  could  not  have  filed  the  notes  for  even  a 
mechanic's  lien.  The  legislature  first  conferred  this  right  in  1871. 
The  notes  were  executed  in  1870.  A  judgment  against  an  adminis* 
trator,  as  such,  cannot  be  a  lien  on  the  real  estate  of  the  decedent. 
This  is  too  self-evident  for  argument.  How,  then,  can  the  court  de- 
clare  it  a  lien,  and  incumber  the  homestead  ?  It  is  manifestly  ineq- 
uitable to  declare  the  judgment  a  lien  on  the  real  estate,  dismiss  the 
suit  as  to  three  of  the  five  heirs,  and  order  the  right,  title,  and  inter- 
est of  two  only  of  the  heirs  to  be  sold  upon  execution  to  pay  the  whole 
debt. 

StiUweU  dt  Baylies  and  B.  W.  Lemert,  for  defendant  in  error. 

Plaintiff  in  error  can  only  complain  of  the  judgment  against  her- 
self, and  we  urge  that  the  petition,  as  to  the  administrator,  was  suf- 
ficient to  sustain  the  judgment  against  him.  Burnes  v..  Simpson,  9 
Ran.  *668;  Simpson  v.  Cochran,  23  Iowa,  81;  Ames  v.  Hoy,  12  Cal. 
11.  The  objection  to  the  sufficiency  of  the  petition  is  made  for  the 
first  time  in  this  court,  and  it  is  well  settled  that  such  objection  will 
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be  regarded  with  disfavor.  The  interest  of  plaintiff  in  error  in  the 
lands  described  in  the  petition  is  only  snch  as  she  derived  by  inherit- 
ance from  Daniel  Campbell.  Said  premises,  in  his  life-time,  were 
snbject  to  the  payment  of  the  debt  doe  Gain,  the  debt  being  an  obli- 
gation contracted  for  the  erection  of  improvements  on  said  premises. 
Cbnst.  art.  15,  §  d.  It  can  make  no  difference,  therefore,  that  the 
premises  were  a  homestead,  excepting  for  the  purpose  of  de- 
*585  termining  whether  plaintiff  in  error  was  *a  proper  parfy  de- 
fendant, and  whether  it  be  a  proper  practice  to  make  aU 
parties  defendants  who  are  interested  in  the  property  sought  to  be  sub- 
jected to  the  payment  of  the  judgment,  in  a  case  like  the  present. 
The  heirs  of  Campbell  coald  take  no  greater  estate,  nor  more  superior 
right  in  the  premises,  than  the  party  possessed  from  whom  they  in- 
herit. 4  Kent,  Comm.  419 ;  Watkins  v.  Holman,  16  Pet.  25.  If  Gam 
could  enforce  payment  out  of  said  premises  while  Campbell  was  alive, 
it  will  hardly  be  contended  that  his  death  worked  an  extinguishment 
of  the  right  of  lien,  or  to  enforce  payment  out  of  the  said  premises,  in 
the  bands  of  the  heirs  as  against  innocent  purchasers  from  Campbell; 
and  it  is  immaterial  to  this  case  what  the  rights  of  plaintiff  in  error 
would  be  if  she  held  title  by  purchase  instead  of  by  descent.  Bat, 
claiming  by  descent,  we  conclude  she  received  the  estate  snbject  to  its 
liability  to  be  sold  to  pay  the  debts  of  the  defendant  in  error. 

On  the  direct  question  of  the  power  of  the  court  to  declare  the  judg- 
ment a  lien  on  the  premiRCs,  we  submit  that,  if  there  be  error  in  this, 
it  is  error  without  prejudice  to  plaintiff  in  error,  and  the  judgment 
will  not  be  reversed  on  that  ground.  Civil  Code,  §§  140,  804;  Kansas 
Fac.  By.  Co.  v.  Pointer,  9  Kan.  *630.  It  cannot  matter,  in  legal  effect, 
if  the  premises  are  subject  to  sale  to  satisfy  the  money  judgment 
against  the  administrator, — and  the  court  has  a  right  to  determine  that 
question  in  this  action, — whether  the  land  be  simply  declared  subject 
to  sale  to  satisfy  the  debt,  or  the  debt  be  declared  a  lien  on  the  prem- 
ises, or  that  the  premises  be  ordered  sold,  and  the  proceeds  be  applied 
to  the  payment  of  the  money  due  on  the  judgment.  Certainly,  if  the 
premises  can  be  sold  at  all  to  satisfy  the  judgment,  plaintiff  in  error 
ought  not  to  complain  that  the  judgment  is  too  strong.  If,  without 
being  declared  a  lien,  the  purchaser  could  obtain  a  good  title,  as  to 
her,  the  only  effect  of  this  provision  would  seem  to  be  to  more  folly 
assure  the  purchaser  that  his  title  will  be  perfect,  and  thus  insure 
competition  at  the  sale. 

*586  ^Valentine,  J.  This  was  an  action  brought  by  Cain  against 
the  administrator  and  heirs  of  the  estate  of  Daniel  Campbell, 
deceased.  The  facts  of  the  case  seem  to  be  about  as  follows :  Dur- 
ing the  year  1870,  Campbell,  with  his  wife  and  family,  Resided  upon 
and  occupied  said  land,  although  the  title  thereto  was  in  the  United 
States.  Campbell  employed  Gain  to  dig  a  well  on  the  premises, 
which  Gain  did,  and,  in  consideration  therefor,  Campbell  gave  to  Cain 
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his  promisBOiy  notes.  Afterwards,  Campbell  died  intestate,  and  his 
widow,  (Anna  Campbell,)  who  had  been  appointed  administratrix  of 
his  estate,  then  procured  (by  entry)  the  title  to  said  land  from  the 
United  States  for  said  heirs.  Afterwards,  Cain  presented  his  claim 
against  the  estate  for  the  amount  due  on  said  notes,  which  claim 
was  allowed  by  the  probate  court.  Mrs.  Campbell  then  died  intestate. 
No  administrator  was  appointed  for  her  estate,  but  Thomas  Leahy 
was  afterwards  appointed  administrator  de  bonis  non  of  said  Daniel 
Campbell's  estate.  Cain  then  commenced  this  action  in  the  district 
oonrt  against  said  Leahy,  as  administrator,  and  against  all  the  heirs — 
five  in  number — of  said  Daniel  Campbell  and  Mrs.  Anna  Campbell. 
The  object  of  the  action  was  to  recover  a  money  judgment  against 
the  administrator  for  the  said  amouqt  allowed  by  the  probate  court, 
and  to  have  said  land  sold  to  satisfy  said  judgment.  Afterwards, 
Gain  dismissed  his  action  as  against  three  of  the  heirs,  and  then  took 
judgment  by  default  against  the  administrator  and  the  other  two 
heirs,  one  of  whom  was  the  present  plaintiff  in  error,  Mrs.  Isabel 
Johnson. 

The  jud^onent  rendered  against  Mrs.  Johnson  was  that  her  inter- 
est in  said  land  should  be  sold  to  satisfy  said  money  judgment  ren- 
dered against  the  administrator.  The  only  question  for  this  court  to 
consider  is  whether  this  judgment  rendered  against  Mrs.  Johnson  is 
correct  or  not.  No  other  person  is  complaining  in  this  court.  We 
hardly  think  such  judgment  is  correct.  It  will  be  noticed 
*587  from  the  record  that  *the  estate  of  Daniel  Campbell  had  not 
been  settled  when  this  action  was  commenced.  The  adminis- 
trator was  still  acting,  and,  of  course,  the  probate  court  was  still  ex- 
ercising jurisdiction  over  the  estate.  There  may  have  been  a  vast 
number  and  amount  of  other  debts  against  the  estate  yet  unsettled 
and  unpaid.  And  Mr.  Cain  had  no  specific  lien  upon  this  particu* 
lar  piece  of  land  in  controversy.  That  the  district  court  has  juris- 
diction, as  against  heirs,  to  hear  and  determine  all  the  rights  of  such 
heirs  in  and  to  any  specific  piece  of  land,  in  any  suit  appertaining 
to  the  title  to  such  land,  or  to  some  specific  lien  or  incumbrance 
thereon,  although  the  land  may  belong  to  a  decedent's  unsettled  es- 
tate, and  although  the  probate  court  may  still  be  exercising  jurisdic- 
tion over  such  estate,  we  suppose  will  not  be  questioned.  And  that 
specific  liens  may  generally  be  ascertained  and  foreclosed  in  the  dis- 
trict court,  although  an  administrator  and  heirs  may  be  necessary 
parties  to  the  action,  we  suppose  will  also  be  admitted.  Shoemaker 
V.  Brown,  10  Ran.  *S8S.  And  we  also  suppose  that  it  will  be  admit- 
ted that  in  many  cases  where  an  estate  has  already  been  settled,  and 
the  administrator  discharged,  courts  of  equity  (such  as  the  district 
courts  are)  will  exercise  jurisdiction  over  the  heirs,  and  over  any  mat- 
ter pertaining  to  such  estate,  so  as  to  do  justice  to  any  person  hold- 
ing a  claim  against  such  estate.  Shoemaker  v.  Brown,  supra.  And, 
generally,  courts  of  equity  will  exercise  jurisdiction  over  estates,  and 
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oyer  heirs,  executors,  administratorsy  devisees,  legatees,  and  creditors 
of  such  estates,  whenever  it  is  equitable  and  right  that  they  shoald 
do  so.  Thompspn  v.  Brown,  4  Johns.  Ch.  619.  But  courts  of  eqaity 
never  exercise  jurisdiction  where  it  would  be  inequitable  to  do  so, 
and  in  many  cases  do  not  exercise  jurisdiction  where  the  plaintiff  has 
another  plain  and  adequate  remedy  by  an  ordinary  legal  proceeding, 
or  where  an  adequate  remedy  is  specifically  given  to  him  by  statute. 
Before  proceeding  further,  however,  we  would  say  that  we  shall  de- 
cide this  case  upon  the  theory  that  Daniel  Campbell  owned  said  land 
when  he  died,  (although  this  might  be  questioned  as  a  fact,)  and  that 

he  left  it  subject  to  the  payment  of  all  his  debts,  or,  at 
*538     *least,  to  all  debts  contracted  for  improvements  on  the  land. 

And,  upon  this  theory  or  assumption,  may  this  action  against 
Mrs.  Johnson  be  maintained?  We  think  not.  It  lacks  equity  in 
several  particulars.  Now,  as  we  have  before  stated,  there  may  be  a 
vast  number  of  other  claims,  equal,  or  even  prior,  in  law  and  eqaity, 
to  the  plaintiff's  claims,  still  outstanding  against  said  estate.  And 
there  may  or  may  not  be  a  vast  number  of  other  pieces  of  land  be- 
longing to  the  estate  with  which  such  claims  may  be  paid.  Now, 
would  it  be  equitable  to  allow  each  holder  of  a  claim  to  select  his  own 
piece  of  land  from  which  to  pay  his  debt  ?  If  such  were  allowed,  the 
rights  of  many  innocent  third  parties  might  unnecessarily  be  dis- 
turbed; and  there  might,  indeed,  be  numerous,  unavoidable,  and 
inextricable  conflicts  between  even  the  claimholders  themselves. 
But,  even  if  everything  else  were  fair  and  equitable,  it  would  cer- 
tainly seem  to  be  unfair  and  inequitable  to  allow  separate  actions  to 
be  prosecuted,  separate  orders  for  the  sale'  of  the  different  pieces  of 
land  to  be  entered,  separate  advertisements  of  sales  to  be  published, 
and  separate  sales  to  be  made,  when  the  probate  court,  which  has  a 
list  of  all  claims  presented  against  the  estate,  might,  by  one  order, 
cause  a  sufficient  amount  of  the  lands  belonging  to  the  estate  to  be 
sold  to  satisfy  all  the  debts,  and  when  such  land  might  all  be  adver- 
tised and  sold  at  one  timOj  and  thereby  save  all  the  costs  and  great 
inconvenience  of  separate  orderSj  separate  advertisements,  separate 
sales,  and  separate  adjustments  of  the  proceeds  of  such  sales.  Bat 
suppose  that,  instead  of  there  being  several  pieces  of  land  belonging 
to  the  estate,  there  were  only  one,  would  it  be  equitable  in  that  case 
for  one  claimholder  to  have  that  land  sold  to  pay  his  claim,  when 
many  of  the  other  claims  might  be  prior  to  or  of  a  higher  class  than 
his?  Suppose  the  estate  were  insolvent,  must  his  claim  be  paid  in 
full,  or  as  far  as  the  property  will  go,  at  the  expense  of  all  the  others? 
And,  taking  the  present  case,  is  it  equitable  that  the  interest  of  two 
of  the  heirs  in  said  land  should  be  taken  to  pay  the  plaintiff^s  claim, 

when  there  are  three  other  heirs, — five  in  all  ?  Indeed,  what 
*539    is  *there  equitable  about  the  plaintiff's  claim?     The  plaintiff 

originally  had  a  claim  against  the  estate  on  said  notes;  bat 
such  claim  was  purely  of  a  legal  character.     He  had  it  established 
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in  the  probate  court  against  the  administrator,  thereby  converting  it 
into  a  judgment.  But  that  did  not  convert  it  into  an  equitable  de- 
mand against  either  the  heirs  or  the  administrator;  and  nothing  has 
since  transpired  to  give  it  the  character  of  an  equitable  demand. 

For  the  purpose  of  this  case,  we  shall  assume  that  said  land  is  still 
a  homestead,  (though  this  is  not  shown  by  the  record,)  and  therefore 
that  it  is  not  subject  to  any  of  the  ordinary  debts  against  the  estate, 
but  that  it  is  subject  to  such  of  the  debts  only  as  are  specific  liens 
upon  the  land,  or  to  such  as  have  been  contracted  for  the  purchase 
money,  or  for  improvements  made  on  the  land,  and  that  the  plaintiff's 
debt  is  one  of  those  contracted  for  improvements  made  on  the  land ; 
and  therefore  that  while  this  land  is  exempt,  under  the  homestead 
exemption  laws,  from  being  applied  in  payment  of  any  of  the  ordinary 
debts  of  the  estate,  yet  that  it  is  no  more  exempt  from  being  applied  in 
payment  of  the  plaintiff's  debt  than  any  other  lands  belonging  to  the 
estate.  And  still  we  do  not  think  that  all  these  facts,  taken  together, 
but  without  the  aid  of  other  facts,  are  sufficient  to  authorize  the  plain- 
tiff to  seek  the  equitable  jurisdiction  of  the  district  court  for  the  pur- 
pose of  collecting  his  claim.  If  Mr.  Campbell  were  still  living,  the 
plaintiff  could  sue  either  in  the  district  or  in  a  justice's  court,  and, 
after  obtaining  judgment,  (his  claim  being  for  improvements  on 
lands,)  could  reach  Mr.  Campbell's  homestead  with  an  execution, 
without  any  aid  from  a  court  of  equity.  An  execution  for  that  pur- 
pose could  be  issued  direct  from  a  judgment  in  the  district  court,  and 
could  be  issued  from  a  transcript  of  a  justice's  judgment  filed  in  the 
office  of  the  clerk  of  the  district  court.  In  either  case  the  judgment 
would  be  a  legal  judgment,  in  contradistinction  to  an  equitable  judg- 
ment. But,  Mr.  Campbell  having  died,  the  plaintiff  properly  obtained 
a  judgment  on  his  claim  in  the  probate  court;  and,  having 
*640  done  so,  be  might  then  have  obtained  an  order  from  *the  pro- 
bate court  authorizing  the  administrator  to  sell  this  laud,  or 
any  other  land  belonging  to  the  estate,  for  the  purpose  of  paying  the 
plaintiff's  debt.  But  of  course  the  plaintiff  would  haveno  right  to  dic- 
tate as  to  which  parcel  of  the  lands  belonging  to  the  estate  should  be 
sold  to  satisfy  his  claim,  for  it  would  all  be  equally  liable  to  be  sold  for 
that  purpose;  and  it  might  be  more  to  the  interest  Of  the  estate  to 
have  some  other  piece  of  land  sold.  And  the  plaintiff  would  have  no 
more  right  to  have  this  land  sold  than  any  other  creditor  of  the  estate 
having  a  claim  of  equal  dignity  and  rank  in  law  and  equity. 

The  judgment  of  the  district  court  will  be  reversed,  and  cause  re- 
manded for  further  and  proper  proceedings* 

(All  the  justices  concurring.) 
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Etta  Jones  and  others  v.  Amos  S.  Laphak. 

July  Term,  1875* 

1.  Parties:  Foreclosure  of  Mortgage:  Decree.    A  mortgagor  who,  sub- 

sequently to  the  execution  of  the  mortgage,  has  conveyed  away  all  hia 
interest  in  the  mortgaged  premises,  is  not  a  necessary  party  to  the  foie* 
closure  of  such  mortgage;  and,  in  such  case,  a  decree  may  be  entered 
which,  after  finding  the  amount  due  on  the  note,  and  without  any  per- 
sonal Judgment  for  the  money,  directs  a  sale  of  the  mortgaged  premiMS 
in  satisfaction  of  the  amount  due. 

2.  Mortgage :  By  Equitable  Owner.   A  party  who  holds  real  estate  under 

a  bond  for  a  deed  from  the  owner  of  the  legal  title,  is  in  possession  thei^f , 

J  and  has  made  valuable  improvements  thereon,  has  such  an  interest  as  he 

Jr  can  convey  by  mortgage,    [teaman  v.  Huflaker,  21  Kan.  262;  Laughlin 

V.  Braley,  25  Kan.  147.] 

3.  :  Foreclosure:  Form  of  Decree:  Sale:  Interest  Acquired. 

Wliere  a  mortgage  appears  upon  its  face  to  be  a  mortgage  of  the  entire 
estate,  the  decree  and  order  of  sale  may  properly  follow  the  mortgage, 
but  the  purchaser  will  take  only  the  interest  of  the  mortgagor  in  the 
premises.    In  such  a  case  it  is  no  ground  for  reversal  that  it  appeared 

on  the  trial  that  the  mortgagor  had  only  an' equitable  interest  instead 
*541    of  the  full  legal  title,  and  that  the  decree  did  not  ^direct  that  proceed- 
ings subsequent  to  the  decree  should  be  in  accordance  with  the  pro- 
visions of  sections  481  and  following  of  the  Ckxie  of  Civil  Procedure. 

4.  Idens :  Priority  of  IiOgal  and  Equitable.    While,  in  a  contest  between 

a  lien  upon  an  equitable  interest  and  one  upon  a  full  legal  title,  the 
latter,  though  subsequent  in  time,  may  be  preferred  to  the  former,  if  the 
holder  thereof  be  an  innocent  and  bona  fide  holder  without  notice,  yet  it 
will  not  be  so  preferred  if  he,  at  the  time  of  obtaining  his  lien,  had  full 
knowledge  of  the  outstanding  equity  and  the  prior  lien. 

6.  Notice:  Actual  and  Constructive.  A  party  purchasing  a  legal  eBtate» 
having  knowledge  of  an  outstanding  equitable  interest,  is  chargeabler 
under  our  registry  statute,  with  notice  of  any  recorded  oonveyanoe  or 
mortgage  of  such  equitable  interest. 

Error  from  Allen  district  oourt. 

The  case  is  stated  in  the  opinion, 

Hn  W.  Talcottf  for  plaintiff  in^  error. 

If  Hull  had  only  an  equitable  title,  he  could  by  his  mortgage  con- 
vey no  greater  interest.  His  mortgagee  has  no  greater  lights-rcer- 
tainly  not  as  to  the  legal  owner  of  the  property  sought  to  be  appro- 
priated— than  would  a  judgment  creditor;  and  yet  a  judgment  cred- 
itor cannot  subject  his  debtor*s  equitable  interest  to  sale  except  in 
particular  instances,  as  prescribed  by  sections  481  to  504  of  the  Code. 
See,  also,  Kiser  v.  Sawyer,  4  Ean.  *508.  As  neither  of  the  steps 
required  by  the  statutes  was  complied  with,  the  equitable  interest  of 
Hull  could  not  be  sold  as  prayed  for  by  Lapham,  or  in  the  proceed- 
ings commenced  by  him. 
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Hull  did  not  have  a  mortgageable  interest.  William  C.  Jones, 
the  legal  owner,  never  parted  with  his  title  to  Hull.  Hull  had 
*542  no  title,  and  could  convey  none,  until  he  paid  the  ^purchase 
money  and  got  his  deed.  Stevens  v.  Ghadwiok,  10  Ean.  *406. 
Jones  had  all  the  rights  of  a  vendor,  and  could  sell  to  whom  he  pleased. 
See  Kirkwood  v.  Eoester,  11  Ean.  *471.  This  last  case  is  certainly 
decisive.  It  is  parallel  with  the  one  at  bar.  The  only  difference  in 
fact  is  that  Eirkwood's  claim  was  through  a  judgment  and  execution 
lien,  while  Lapham's  is  through  a  mortgage  from  a  man  who  had 
no  title.  If  Eirkwood's  was  worthless  as  to  Eoester,  so  was  Lapham's 
as  to  plaintiffs  in  error.  If  Hull  did  have  an  interest  that  ooald  be 
mortgaged,  he  could  not  convey  to  Lapham  more  rights  than  he  had 
himself.  All  that  Lapham  could  do  on  such  a  mortgage  would  be 
to  fulfill  Hull's  contract,  and  sue  Jones  for  specific  performance.  1 
Wasbb.  Beal  Prop.  501 ;  Dressier  v.  Davis,  7  Wis.  449.  But,  if  Hull 
had  such  an  interest,  it  was  not  that  interest  that  he  mortgaged,  or 
attempted  to  mortgage.  There  was  no  attempt  to  mortgage  any  par- 
ticular interest  in  the  property,  but  it  was  of  the  premises  itself ;  it 
was  of  something  he  did  not  own,  and  was  therefore  void  as  to  those 
who  did  own. 

Allen  dt  Allen  and'L.  W.  Keplinger,  for  defendant  in  error. 

In  general,  any  interest  that  is  tangible  may  be  mortgaged.  A  per- 
son holding  land  under  a  contract  for  a  deed  may  mortgage  his  inter- 
est. Neligh  V.  Michenbr,  11  N.  J.  Eq.  539;  Alderson  v.  Ames,  6 
Md.  52. 

Was  the  record  of  Hull's  mortgage  notice  thereof  to  subsequent 
purchasers  having  notice  of  Hull's  interest  ?  A  purchaser  of  land  in 
the  actual  possession  of  a  third  party  is  chargeable  with  notice  of  any 
equitable  title  of  such  party,  whatever  the  same  may  prove  to  be. 
McEiuEiev.  Perrill,  15  Ohio  St.  162;  WiUiams  v.  Sprigg,  6  Ohio  St. 
594;  Brice  v.  Brice,  5  Barb.  534;  Lyons  v.  Bodenhamer,  7  Ean. 
*455.  The  registry  of  a  mortgage  is,  of  itself,  notice  in  law  to  all 
subsequent  purchasers.  Alderson  v.  Ames,  C  Md.  52;  Simpson  v. 
Mundee,  S  Ean.  *185 ;  Broun  v.  Simpson,  4  Ean.  *7B.  And  it  seems 
the  registry  of  a  mere  equitable  mortgage  or  incumbrance  is  notice  to 
the  subsequent  purchaser  of  the  legal  estate,  so  as  to  entitle  such 
mortgage  to  a  preference.  1  Johns.  Gh.  394.  That  this  is 
*543  true,  in  case  purchaser  of  legal  estate  is  aware  of  *the  equita- 
ble mortgagor's  interest,  see  White  v.  Butt,  82  Iowa,  335.  In 
the  case  at  bar  the  jury  found  that  Maggie  Murray,  at  the  time  of 
receiving  her  conveyance,  had  knowledge  of  the  interest  of  Hull. 
Having  this,  we  hold  that,  under  the  decisions  above  quoted,  and  our 
statutes,  she  was  bound  to  take  notice  of  everything  relating  to  Hull's 
title.  Gen.  St.c.22,  §§  19,  20;  definition  of  "real  estate,"  Id.  999; 
Eirkwood  v.  Eoester,  11  Ean.  *474.  So  far  as  Etta  Jones  is  con- 
cerned, she  certainly  can  claim  no  rights,  as  against  defendant  in 
error,  as  the  jury  both  found  that  she  knew  nothing  about  the  con- 
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veyanoe  to  her,  and  that  her  hasband,  W.  G.  JoneSi  aoting  as  her 
agent,  who  held  part  of  the  legal  title,  had  full  knowledge  of  the 
rights  of  Lapbam  and  Hall. 

Brbweb,  J.  The  facts  in  this  case  are  as  follows :  On  October  38, 
1871,  one  W.  H.  Hull  was  in  possession  of  two  lots  in  the  city  of 
lola,  under  a  bond  for  a  deed  from  the  holders  of  the  legal  title.  He 
had  paid  part  of  the  purchase  money,  and  the  time  for  the  payment 
of  the  residue  had  not  yet  expired.  Upon  these  lots  he  had  made 
improvements  to  the  amount  of  $800.  On  that  date  he  executed  a 
note  to  defendant  in  error,  and  to  secure  the  same  gave  a  mortgage 
upon  these  lots.  This  was  recorded  November  8,  1871.  Subse- 
quently, the  holders  of  the  legal  title  conveyed  the  property  to  Maggie 
Murray,  one  of  the  plaintiffs  in  error,  and  she  conveyed  an  interest 
to  Etta  Jones,  the  other  plaintiff  in  error.  These  conveyances  were 
subsequent  to  the  expiration  of  the  time  for  Hull  to  complete  his  pay- 
ments. Maggie  Murray  paid  $iO  to  the  holders  of  the  legal  title  for 
the  conveyance,  bat  Etta  Jones  paid  nothing  to  Maggie  Murray  for 
her  deed.  They  paid  Hull,  however,  |220  for  bis  improvements. 
Maggie  Murray  had  knowledge  at  the  time  of  her  conveyance  of  Hall*8 
interest  and  possession,  but  not  of  Lapbam*s  nkortgage.  Etta  Jones 
knew  nothing  of  the  conveyance  to  herself,  or  anything  aboat  the 
matter,  until  suit  was  commenced  to  foreclose  the  mortgage. 
*544  Her  husband,  however,  who  acted  as  her  *agent  in  the  matter, 
had  fuU  knowledge  of  Hull's  interest  and  possession,  and  of 
Lapham's  mortgage.  In  fact,  he  was  one  of  the  holders  of  the  legal 
title  who  had  executed  to  Hull  the  bond  for  a  deed.  The  deeds  to 
Maggie  Murray,  and  from  her  to  Etta  Jones,  and  the  payments  of 
money,  were  a  continuous  and  simple  transaction.  Upon  these  facts 
the  district  court  rendered  a  decree  of  foreclosure  and  sale  of  the  prop- 
erty.    Two  or  three  questions  are  presented  for  decision. 

It  is  insisted  that  no  decree  of  foreclosure  could  be  entered  because 
no  legal  service  was  made  upon  HuU,  the  mortgagor.  Service  was 
attempted  by  publication,  but  it  is  insisted  that  this  was  fatally  de- 
fective. Conceding  this  to  be  so,  (though  we  express  no  opinion  as 
to  whether  it  was  so  or  not,)  yet  these  plaintiffs  in  error  are  not  in  a 
position  to  take  advantage  of  any  such  defect.  The  petition  alleges 
the  execution  of  the  note  and  mortgage,  and  that  so  much  remains 
due  on  the  note.  These  plaintiffs  in  error  in  their  answer  make  no 
denial  of  this.  As  between  Lapham  and  them,  it  is  an  admitted  fact. 
It  also  appears  that  they  are  the  present  holders  of  the  legal  title. 
Hence,  though  the  mortgagor  was  never  in  court,  was  never  even  made 
a  party  to  the  action,  the  court  might  find  the  amount  of  the  hen, 
and  direct  the  sale  of  the  property  to  satisfy  that  lien.  It  often 
happens  that  the  title  to  property  subject  to  a  lien  passes  throagb 
several  parties  subsequent  to  the  date  of  the  lien.  Now,  if  no  per- 
sonal judgment  is  sought,  but  only  the  subjection  of  the  property  to 
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the  payment  of  the  incumbrance,  it  is  enough  to  bring  the  present 
holders  of  the  title  into  court,  and,  the  amount  of  the  lien  being  ad- 
mitted or  established,  a  valid  decree  of  foreclosure  may  be  entered, 
and  the  defendants  cannot  disturb  the  decree  on  the  ground  that  the 
party  who  originally  created  the  lien  was  not  made  a  defendant. 

Again,  it  is  said  that  Hull  had  no  mortgageable  interest  in  the  land. 
This  is  a  mistake.  True,  he  did  not  hold  the  legal  title,  but  he  had 
an  interest  in  the  property.  A  bond  for  a  deed  is  often  in  equity  de« 
dared  to  be  equivalent  to  a  conveyance  of  the  property  with 
*546  a  mortgage  *back.  His  was  an  interest  which  was  the  sub- 
ject of  sale,  and  woald  pass  by  a  deed  of  the  property.  Gen. 
St.  999,  §  1,  cl.  8;  page  185,  §  2.  It  was  an  interest  which  he  could 
use  as  security  for  a  loan,  and  could  pass  for  that  purpose  by  an  or-  ^ 
dinary  real-estate  mortgage. 

Again,  it  is  insisted  that  as  Hull  only  had  an  equitable  interest 
in  the  property  it  could  not  be  sold  under  an  ordinary  foreclosure 
proceeding,  but  could  be  reached  only  in  the  manner  indicated  in  sec 
tions  481  to  504  of  the  Civil  Code,  providing  for  ** proceedings  in  aid 
of  execution."  Here,  too,  we  must  differ  from  counsel.  If  the  mort- 
gage had  been  of  a  specific  interest,  the  decree  could  have  been  to 
sell  that  interest;  and,  under  the  order  of  sale,  the  sheriff  could  have 
sold  that  interest.  Being  a  mortgage  of  apparently  the  entire  title,  - 
the  decree  properly  followed  the  mortgage,  and  the  officer  must  pro- 
ceed to  sell  the  entire  estate;  but  the  purchaser  takes  only  *'as  goo<7 
and  as  perfect  an  estate  in  the  premises  therein  mentioned  as  was 
vested"  in  the  mortgagor.  It  is  unnecessary  to  decide  whether,  upon 
an  ordinary  execution,  an  equitable  interest  could  be  seized  and  sold. 
All  we  decide  is  that  when  a  mortgage  appears  upon  its  face  to  con- 
vey the  entire  estate,  the  decree  may  follow  the  mortgage,  and  the 
purchaser  at  the  sale  will  get  whatever  estate  or  interest  the  mort- 
gagor had,  and  that  it  is  no  ground  of  error  that  the  mortgagor  ha(? 
only  an  equitable  interest  in  the  land. 

Finally,  it  is  insisted  that,  notwithstanding  the  mortgage,  the  con- 
veyances  to  the  plaintiffs  in  error  passed  a  good  title,  free  from  any 
incumbrance  of  the  mortgage.  Eirkwood  v.  Koester,  11  Ean.  *471, 
is  cited  as  authority  upon  this.  There  is  this  manifest  difference  be- 
tween the  cases :  In  that,  the  parties  who  claimed  adversely  to  the 
lien  upon  the  equitable  interest  were  innocent  and  bona  fide  incum- 
brancers of  the  legal  title,  without  any  notice  of  either  the  equity  or 
the  lien  thereon.  Here,  the  purchasers  of  the  legal  title  had  full  knowl- 
edge of  the  equitable  interest, — in  fact  purchased  it, — and  one 
*546  of  them,  Etta  *Jones,  through  her  agent,  had  full  knowledge  of 
the  mortgage  upon  such  interest.  Now,  while  it  may  be  true 
that  in  a  contest  between  a  lien  upon  an  equitable  interest,  and  a  lien 
npon  the  legal  title,  the  latter,  though  subsequent  in  time,  will  be 
preferred  to  the  former,  if  the  holder  thereof  be  an  innocent  and  bona 
fide  holder  without  notice,  yet  the  reverse  will  be  true,  if  he,  at  the 
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time  of  obtaining  his  lien,  had  fall  knowledge  of  the  ontstanding 
equity,  and  the  prior  lien  thereon.  As  to  Etta  Jones,  it  appears  that 
she,  through  her  agent,  had,  as  stated,  full  knowledge  of  both  the 
eqaitable  interest  and  Lapham's  mortgage  thereon.  As  to  Maggie 
Murray,  it  appears  that  she  had  knowledge  of  the  equitable  interest, 
but  not  of  the  mortgage.  Hull,  however,  was  in  possession  of  the 
lots,  and  had  made  valuable  improvements  on  them.  These  improve- 
ments she  bought.  Now,  section  20  of  the  conveyance  act  (Gen.  SI 
187)  provides  that  "every  such  instrument  in  writing  [and  this,  by 
prior  description,  includes  mortgages,  and  mortgages  upon  equitable 
interests]  shall,  from  the  time  of  filing  the  same  with  the  register  of 
deeds  for  record,  impart  notice  to  all  persons  of  the  contents  thereof; 
and  all  subsequent  purchasers  and  mortgagees  shall  be  deemed  to 
J  *  purchase  with  notice."     While  this  general  provision,  as  respects  do- 

r  tice,  may  be  limited,  so  far  as  relates  to  conveyances  or  mortgages  of 

equitable  interests,  by  the  condition  of  the  legal  title,  and  the  knowl- 
edge which  the  holders  thereof  have  of  the  existence  of  the  equity, 
as  indicated  in  Eirkwood  v.  Eoester,  yet,  aside  from  that  limitation, 
it  is  of  controlling  force.  Whoever  buys  a  legal  estate,  having  knowl- 
edge of  an  outstanding  equitable  interest,  is  chargeable  with  notice 
of  any  record  of  conveyance  or  incumbrance  thereof.  Whoever  bays 
•  an  equitable  interest  in  land  is  also  chargeable  with  like  notice.  In 
fact,  knowledge  of  an  equitable  interest  carries  with  it  notice  of  the 
condition  of  such  interest  as  is  apparent  from  the  public  records. 

We  see  no  error  in  the  record,  and  tbe  judgment  must  beaflSrmed. 

(All  the  justices  concurring.) 


'i 


I  *647  *Mabt  a.  Shellababoeb  v.  John  H.  Nafub. 

July  Term,  1875. 

1 .  Married  Woman :  Separate  Property :  Beal  Party  in  Interest.  Where 
the  main  question  in  a  case  is  whether  a  wife  (who  is  the  plaintiff)  or 
her  husband  Is  the  owner  of  certain  personal  property,  and  the  court  in- 
structs the  jury  that  "if  they  believe  from  the  evidence  that  the  plaintiff 
in  this  case  is  a  married  woman,  and  was  at  the  time  of  bringing  this 
suit,  and  for  some  time  prior  thereto,  then  the  jury  must  be  satisfied 
from  the  evidence  that  the  property  in  controversy  in  tliis  case  was 
owned  by  her  at  the  time  of  her  marriage,  or  is  the  proceeds  or  frait  of 
property  so  owned,  or  has  come  to  her  by  descent,  devise,  or  bequest, 
from  some  person  other  than  her  husband,  or  was  the  fruit  of  her  earn- 
ings from  her  separate  trade  or  business;"  and  "if  the  jury  should  not  be 
satisfied  from  the  evidence  of  the  existence  of  any  of  the  foregoing  prop- 
ositions, then  the  jury  should  find  for  the  defendant;"  and,  from  ttie 
evidence  in  the  case,  said  property  may  have  been  the  proceeds  from  a 
gift  to  the  plaintiff  from  some  person  other  than  her  husband:  Md^ 
that  said  instruction  was  erroneous.^ 

^See  Qoing  v.  Qms,  8  Kan.  65,  and  note;  Dickson  v.  Randal*  19  Kan.  *212. 
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tl.  'Witness:  Credibility  of.  The  coart  below  instructed  the  Jury  as  fol- 
lows: *'If  yoa  should  be  satisfied  that  any  witness  in  this  case  has  will- 
f  ally  and  corruptly  testified  falsely  to  any  material  fact,  then  it  is  your 
duty  to  disregard  the  whole  of  the  testimony  of  such  witness. '*  Held, 
that  such  instruction  is  erroneous,  TOverruling  Campbell  v.  State,  3 
Kan.  *488,  and  other  cases  following  that  case.J  ^ 

S.  — « :  Province  of  Jury.    It  is  the  province  of  the  jury  to  determine 

the  credibilily  of  witnesses,  and  the  weight  of  their  testimony;  and,  where 
any  witness  has  testified  willfully,  corruptly,  and  falsely  to  any  material 
fact,  it  is  the  province  of  the  jury  to  determine  how  much,  or  whether 
the  whole,  of  his  testimony  should  be  disregarded.  No  inflexible  rule  of 
law  should  be  interposed  between  the  witness  and  the  jury,  commanding 
the  jury  to  take  all,  or  exclude  all,  of  bis  testimony. 

Error  from  Neosho  district  court. 

Replevin  for  3,120  feet  of  lumber,  brought  before  a  justice  of  the 
peace  by  Mary  A.  Shellabarger,  a  married  woman.  Nafus,  defend- 
ant, as  constable,  had  taken  the  property  upon  process  against  plain- 
tifiF's  husband.  The  case  was  appealed  to  the  district  court, 
*548  and  was  there  tried  at  the  December  *term,  1871.  Verdict 
and  judgment  for  defendant. 

G.  F.  Hutchings,  for  plaintiff. 

The  paper  produced  by  defendant,  if  it  really  was  an  execution,  was 
not  produced  by  the  justice;  nor  was  the  justice  produced  as  a  wit- 
fless;  nor  was  the  record  of  any  judgment  produced;  nor  was  the 
signature  of  the  justice  proved ;  nor  was  any  evidence  whatever  in- 
trodnced  to  show  that  the  husband  of  plaintiff  had  ever  been  indebted 
to  any  person ;  nor  was  any  other  foundation  whatever  laid.  Counsel 
hand  a  paper  to  defendant,  and  ask  him  what  it  is,  and  he  is  allowed 
to  pronounce  it  **an  execution,"  and  the  court  thereafter  recognizes 
the  paper  in  that  character,  and  in  its  instructions  calls  it  an  "exe- 
cntion,"  and  says  it  was  issued  by  a  justice  of  the  peace ;  and  with- 
ont  any  further  proof  it  is  used  in  evidence,  against  our  objection. 
Upon  what  theory  could  the  defendant,  in  an  action  between  himself 
and  a  third  party,  introduce  in  evidence  his  own  indorsement,  made 
on  a  writ  as  an  oflScer,  and  made  after  the  commencement  of  the 
action?  The  statement  of  the  defendant  in  the  certificate  indorsed 
on  that  paper  was  no  evidence  to  show  whether  this  property  belonged 
to  the  plaintiff  or  not,  and  was  utterly  incompetent  to  prove  anything 
in  this  action.  If  a  constable  can  seize  property  of  A.,  and  then, 
after  suit  bronght  by  A.  to  recover  it,  write  on  a  piece  of  paper  that 
it  is  the  property  of  B.,  and  introduce  his  paper  to  prove  it,  there  is 
very  little  security  for  private  property.  If  the  doctrine  ruled  by  the 
district  court  be  correct,  then  any  person  claiming  to  be  a  constable 

'  See  State  v.  Kellerman,  14  Ean.  *185.  and  note.  The  above  case  followed  and 
fpplied,  State  v.  Potter,  16  Ean.  99;  Kansas  Pac.  Ry.  Co.  v.  Eunkel,  17  Ean.  168; 
Higbee  V.  McMillan,  18  Ean.  186;  Atchison,  T.  &  8.  F.  R.  Co.  v.  Retford,  18  Ean. 
'SSO]  Garyin  v.  Jennerson,  00  Ean.  878. 
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may  confiscate  property  found  in  the  possession  of  a  married  woman, 
unless  she  is  the  absolute  owner,  and  his  justification  is  complete  by 
showing  her  coverture,  though  his  writ  may  be  forged,  or  based  upon 
a  void  judgment,  and  she  a  stranger  even  to  tbat.     It  is  the  settled 
rule  that  a  plaintiff  who  attempts  to  justify  the  taking  of  goods 
*649     on  an  execution  set  in  motion  by  him  *must  show  a  valid  judg* 
ment.     Allen  v.  Corlew,  10  Kan.  ♦TO;  Kerr  v.  Mount,  28  N.  Y. 
659.     The  same  rule  is  as  invariably  applied  to  an  officer  in  an  action 
brought  against  him  by  a  stranger  for  taking  the  goods  on  an  execution 
issued  against  another.     2  Greenl.  Ev.  §  629.     In  this  case  no  at- 
tempt, even,  was  made  to  show  either  a  judgment,  the  genuineness  of 
the  pretended  execution,  or  its  return.     On  the  contrary,  the  fact  that 
h  it  was  not  in  the  custody  of  the  justice,  that  the  justice  was  not 

J  brought  as  a  witness,  that  it  was  in  the  possession  of  the  constable, 

'  that  no  attempt  was  made  to  explain  how  he  obtained  possession  of 

it,  certainly  rebuts  the  presumption  (if  any)  that  the  officer  had  done 
his  duty  by  returning  the  execution,  and  forces  the  conclusion  that  he 
had  never  returned  the  execution,  but  had  kept  it  in  his  own  posses- 
sion nearly  two  years  after  the  return-day. 

If  said  pretended  execution  was  competent  evidence,  still  it  cer- 
^  tainly  will  not  be  contended  that  it  was  conclusive,  nor  did  its  intro- 

duction authorize  the  court  to  take  any  question  of  fact  from  the  jury. 
It  will  be  observed  that  the  defendant  offered  no  proof  to  rebut  the 
plaintiff's  claim  of  ownership  except  this  paper,  and  indorsement 
thereon.  The  plaintiff  certainly  made  a  prima  facie  case,  and  the 
jury  must  have  found  for  the  plaintiff,  unless  the  defendant  had  over- 
come her  prima  facie  case.  It  was  a  question  for  the  jury  whether 
the  execution  and  indorsement  were  genuine,  and  whether  the  defend- 
.  ant  did  in  fact  take  the  property  by  virtue  of  the  same;  yet  the  court 

I  in  all  of  its  instructions  treats  the  defendant's  defense  as  established, 

f  and  tells  the  jury  in  the  first  instruction  that  the  only  question  is 

whether  the  plaintiff  has  a  certain  ownership,  and  if  she  has  not, 
then  they  must  find  for  defendant ;  and  the  court  reiterates  the  same 
thing  in  his  general  instructions.  These  instructions  are  glaringly 
fallacious.  Suppose  the  jury  believed  that  the  property  was  not 
plaintiff's,  but  was  her  husband's,  and  was  in  her  possession;  and 
they  further  believed  tbat  the  defendant  did  not  take  it  by  virtue  of 
the  execution,  as  he  clajms;  that  there  was  no  judgment 
*650  against  the  husband;  that  the  ^husband  owed  no  debts;  tbat 
the  pretended  execution  was  fictitious;  and  that  the  defendant 
took  the  property  forcibly,  without  any  right  so  to  do, — ^would  not  the 
plaintiff  be  entitled  to  a  return  of  the  property,  though  she  had  no 
title,  except  the  possession,  when  it  was  taken  from  her  ?  The  court 
instructed  the  jury  that  the  plaintiff  could  only  recover  by  showing 
herself  to  be  the  owner  of  the  property.  Now,  if  the  property  was 
in  the  possession  of  the  plaintiff  when  defendant  took  it,  then  she 
was  entitled  to  a  return  of  the  property,  unless  the  defendant  bad 
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some  lawful  right  to  take  it;  and  it  is  only  necessary  for  the  plain- 
tiff in  any  oase  to  show  a  right  of  possession.  Code,  subd.  2,  §§  177, 
185. 

The  instruotion  that  the  jury  mast  rejeot  the  whole  testimony  of 
a  witness,  if  they  should  find  the  witness  had  willfully  testified  falsely 
and  corruptly,  may  be  warranted  by  former  decisions  of  this  court. 
Bat  it  is  clearly  wrong  in  principle.  To  say  to  a  jury  that  they  are 
the  judges  of  all  the  facts,  and  in  the  same  breath  to  say  that  under 
certain  circumstances  it  is  their  duty  to  disregard  the  whole  testimony 
of  a  witness,  and  not  to  use  their  judgment  at  all  concerning  it,  an4 
then  to  tell  them  (as  was  done  in  a  subsequent  instruction)  that  un- 
der their  oaths  they  cannot  ignore  any  testimony,  but  can  only  de- 
termine the  measure  of  credit  to  be  given  it,  is  so  grossly  illogical 
and  inconsistent  that  it  is  idle  to  say  that  courts  which  administer 
the  science  of  law  can  tolerate  it. 

Stillwcll  dt  Baylies^  for  defendant. 

So  far  as  the  judgment  and  execution  mentioned  in  the  answer  of 
defendant  are  concerned,  they  stood  admitted  for  want  of  a  reply, 
and  the  only  question  to  be  determined  was  in  regard  to  the  owner- 
ship and  right  of  possession  of  the  property  in  controversy.  We  be- 
lieve the  instructions  given  to  be  correct,  and  they  do  not  require  any 
argument  from  us  to  uphold  them.  • 

The  record  shows  that  the  property  was  not  in  the  possession 
^551  of  plaintiff  at  the  time  the  defendant  levied  thereon,  *but  was 
in  possession  of  the  husband  of  plaintiff.  That  being  the  oase, 
it  was  absolutely  necessary  for  plaintiff  to  have  demanded  of  the  de- 
fendant the  return  of  the  property  before  bringing  suit.  Killey  v. 
Scannell,  12  Gal.  73.  It  nowhere  appears  from  the  record  that  such 
a  demand  was  ever  made,  which  omission  in  proof  is  certainly  fatal. 

The  plaintiff  being  a  married  woman,  and  claiming  to  be  owner  of 
the  property  in  her  own  right;  and  the  evidence  showing  it  was  in  a  for- 
eign jurisdiction  that  she  became  possessed  (if  at  all)  of  the  property 
by  virtue  of  which  she  claimed  to  be  the  owner  of  the  lumber  sued  for, 
did  it  not  then  devolve  upon  her  to  show  that,  by  the  laws  of  such  for- 
eign jurisdiction,  she  became  the  owner  of  said  property  there,  freed 
from  the  claim  of  her  husband  ?  By  the  common  law  the  husband, 
by  virtue  of  the  marriage,  became  the  owner  of  the  goods  and  chat- 
tels of  the  wife,  and  was  entitled  to  the  rents  and  {Profits  of  her  realty. 
The  married  woman's  act  of  our  own  state,  of  course,  has  no  extrater- 
ritorial force,  and  unless  the  plaintiff  became  the  owner  by  the  laws  of 
Michigan  of  the  property  she  claimed  to  have  purchased  there,  and 
which  furnished  the  means  by  which  she  claimed  to  have  acquired 
the  lumber  in  dispute,  then  she  could  not  have  subsequently  acquired 
a  title,  and  thereby  defeat  the  vested  title  of  her  husband  by  the  mere 
act  of  removing  to  this  state.  It  was  therefore  necessary  for  her  to 
prove  and  establish  as  a  fact  the  laws  of  the  state  of  Michigan  in 
force  at  the  time  of  her  alleged  original  acquisitions,  and  thereby 
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show,  if  she  ooald,  that  under  said  laws  she  acquired  a  valid  title  not- 
withstanding her  coverture.    2  Kent,  Comm.  98. 

Yalbntinb,  J.  This  was  an  action  of  replevin,  brought  bj  Mary  A. 
Shellabarger  against  John  H.  Nafus.  It  appears  from  the  record 
that  the  defendant  was  a  constable;  that  he  held  an  execution  against 
the  property  of  the  plaintiff's  husband,  one  Solomon  Shellabarger; 

that  the  constable  levied  said  execution  upon  the  property  in 
*652    controversy  as  the  prop*erty  of  the  plaintiff's  husband;  that 

the  plaintiff  then  replevied  the  property,  claiming  the  same  aa 
hers,  and  claiming  that  it  never  did  belong  to  her  husband.    When 
\  the  constable  levied  on  said  property  he  found  it  on  land  occupied  by 

the  plaintiff  and  her  husband  as  their  homestead,  the  title  to  which 
land  was  in  her  husband.  But  the  property  was  not  in  the  actual 
possession  of  either.  It  had  been  in  the  actual  custody  of  the  has* 
band,  but  it  does  not  appear  from  the  record  that  it  was  ever  in  the 
actual  custody  of  the  plaintiff.  The  whole  case  in  the  court  below 
depended  entirely  upon  who  owned  the  property.  All  other  questions 
were  merely  incidental  or  subsidiary  to  that.  If  the  plaintiff  owned 
the  property,  she  bad  a  right  to  recover,  however  good  the  execution 
may  have  been.  But  if  her  husband  owned  it,  then  she  had  no  right 
to  recover,  however  Worthless  the  execution  may  have  been.  If  her 
husband  owned  the  property,  and  the  constable,  for  any  cause,  ob- 
tained it  wrongfully  from  him,  then  no  person  but  her  husband  had  any 
right  to  sue.  A  wife  has  never  been  recognized  as  the  legal  guardian  of 
her  husband  to  such  an  unlimited  extent  that  she  may  protect  his  legal 
rights  by  herself  becoming  the  plaintiff,  and  prosecuting  the  action  for 
him  in  her  own  name.  We  mention  this  merely  because  it  seems  to  be 
claimed  that  if  the  defendant  failed  to  prove  that  the  execution  was 
founded  on  a  valid  judgment,  by  the  introduction  in  evidence  of  the 
record  of  such  judgment,  that  the  plaintiff  must  then  recover,  al- 
though the  property  might  at  the  time  the  execution  was  levied 
have  belonged  to  her  husband,  and  not  to  herself.  A  vast  number  of 
objections  were  made,  and  a  vast  number  of  exceptions  taken,  by  the 
plaintiff  in  the  court  below,  and  a  large  number  of  questions  have 
been  raised  and  discussed  in  this  court;  but,  with  the  exception  of 
the  errors  hereinafter  mentioned,  we  think  the  court  below  committed 
no  substantial  error. 

As  before  stated,  the  main  question  in  the  case  in  the  court  below 
was,  who  owned  the   property  in  controversy  ?    With  reference  to 

ownership,  the  court  below  instructed  the  jury  as  follows: 
*558    *"The  court  instructs  the  jury  that  if  they  believe  from  the 

evidence  that  the  plaintiff  in  this  case  was  a  married  woman, 
and  was  at  the  time  of  bringing  this  suit,  and  for  some  time  prior 
thereto,  then  the  jury  must  be  satisfied  from  the  evidence  that  the 
property  in  controversy  in  this  case  was  owned  by  her  at  the  time 
of  her  marriage,  or  is  the  proceeds  or  fruit  of  property  so  owned,  or 
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has  come  to  her  by  desoent,  devise,  or  beqaest  from  some  person 
other  than  her  husband,  or  was  the  fmit  of  her  earnings  ttom  her 
separate  trade  or  business.  If  the  jury  should  not  be  satisfied  from 
the  evidence  of  the  existence, of  any  of  the  foregoing  propositions, 
then  yon  should  find  for  the  defendant." 

Now,  the  foregoing  instruction  is  not  correct,  as  an  abstract  propo- 
fiition  of  law,  nor  is  it  correct  as  applied  to  this  case.  If  the  property 
in  controversy  was  a  gift  to  the  plaintiff  from  any  person  except  her 
husband,  or  if  it  was  the  proceeds,  issues,  or  profits  of  any  such  gift, 
or  if  it  was  the  proceeds,  issues,  or  profits  of  any  property  which  had 
previoaely  come  to  her  by  descent,  devise,  or  bequest,  it  would  cer- 
tainly be  her  own  separate  property,  and  be  exempt  from  any  execu- 
tion issued  against  her  husband's  property.  Indeed,  if  she  had  stolen 
it,  and  then  claimed  it  as  her  own,  we  think  she  would  have  been 
the  owner  thereof  as  against  all  the  world  except  the  real  owner.  Ac* 
cording  to  the  plaintiff's  testimony,  she  has  owned  property,  and  been 
buying,  selling,  and  trafficking  in  property,  for  several  years.  Some 
of  her  property  came  to  her  from  her  father's  estate,  some  from  her 
own  earnings,  some  from  the  proceeds,  issues,  and  profits  of  other 
property,  and  the  source  of  some  of  it  was  not  shown.  The  property 
in  controversy  was  purchased,  as  the  plaintiff  testifies,  with  her  own 
money;  but  where  she  got  the  money  is  not  very  definitely  shown. 
From  anything  that  appears  in  the  record,  the  greater  portion  of  it  may 
have  been  a  gift,  or  the  proceeds  of  a  gift,  from  some  person  other  than 
her  husband.  But,  however  it  may  have  come,  she  testifies  positively 
that  the  money  was  hers.     Whether  it  was  hers  or  not  was  a  fact  for 

the  jury;  and,  if  the  case  had  been  submitted  to  the  jury  on 
*d54     proper  instructions,  we  think  the  verdict  would  have  *been 

conclusive.  Bat  as  the  foregoing  instruction  was  erroneous 
and  prejudicial  to  the  rights  of  the  plaintiff,  and  as  the  verdict  and 
judgment  were  against  the  plaintiff,  we  think  the  judgment  of  the 
court  below  must  be  reversed,  and  a  new  trial  granted. 

There  is  another  question  raised  in  this  case;  and,  as  the  case  must 
be  sent  back  to  the  court  below  for  a  new  trial  upon  the  grounds  here- 
tofore mentioned,  we  think  this  is  as  good  a  time  as  we  shall  ever 
have  to  present  our  views  upon  this  other  question.  The  court  below 
also  instructed  the  jury  as  foUows :  "If  you  should  be  satisfied  that 
any  witness  in  this  case  has  willfully  and  corruptly  testified  falsely  to 
any  material  fact,  then  it  is  your  duty  to  disregard  the  whole  of  the 
testimony  of  such  witness."  Under  this  instruction  the  jury  evi- 
dently disr^arded  the  testimony  of  4he  plaintiff.  This  instruction  is 
faliy  warranted  by  the  decisions  of  this  court.  See  Campbell  v.  State, 
3  Kan.  *488 ;  Hale  v.  Bawallie,  8  Kan.  "^136;  State  v.  Home,  9  Ean. 
*131;  Bussell  v.  State,  11  Ean.  "^322,  *823;  Gannon  v.  Stevens,  13 
Ean.  *461.  And  yet  we  think  the  instruction  is  erroneous.  Mead  v. 
McGraw,  19  Ohio  St.  55, 64;  State  v.  WiUiams,  2  Jones,  (N.  C.)  257, 
262;  Mercer  v.  Wright,  3  Wis.  668,  670;  Enowlee  v.  People,  16 
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Miob.  408;  Fisher  v.  People,  20  Mioh.  147;  Lewis  v.  Hodgdon,  17 
Me.  267, 378;  Blanohard  v.  Pratt,  37  111.  243,  246;  State  v.  Btoat,  31 
Mo.  406 ;  Callahan  v.  Shaw,  24  Iowa,  441.  Whether  the  jury  shodd 
disregard  the  whole  of  the  testimony  of  a  witness  in  sach  a  ease  ii 
a  matter  resting  entirely  with  them.  They  are  the  exclusive  jadgee 
of  the  credibility  of  the  witnesses,  and  the  weight  of  their  testiinoQ;. 
They  may  wholly  disregard  the  testimony  of  any  witness  if,  from  the 
evidence  before  them,  they  consider  sach  witness  as  wholly  unworthy 
of  credit.  Or  they  may  disregard  a  portion  of  the  testimony  of  any 
witness,  and  give  to  every  other  portion  fall  faith,  credit,  and  con- 
sideration. Or  they  may  give  to  one  portion  of  the  testimony  of  any 
b^  witness  greater  weight  and  credit  than  they  may  to  some  other 

^^  *555     portion  of  such  testimony.     The  jury  ought  to  be  al*lowed  to 

Jk  weigh  every  portion  of  the  testimony  of  every  witness,  and  to 

^  give  to  each  portion  of  the  testimony  just  such  consideration  as  it  is 

entitled  to,  considering  all  the  facts  and  circumstances  of  the  case. 
It  is  within  the  common  experience  of  all  men  that  the  different  por- 
tions of  the  testimony  of  the  same  witness  may  differ  vastly  in  value. 
A  witness  may,  under  great  temptations,  and  in  some  isolated  case, 
swear  falsely;  and  yet,  where  the  temptation  is  removed,  where  there 
is  nothing  to  operate  on  his  hopes  and  fears,  his  passions  and  prej- 
udices, where  he  has  no  interest  in  the  matter  except  to  tell  the  truth, 
his  testimony  may  be  of  great  value.  And,  this  being  so,  no  inflei- 
ible  rule  of  law  should  be  interposed  between  the  witness  and  the 
jury,  commanding  the  jury  to  take  all,  or  to  exclude  all,  of  Ms  testi- 
mony. So  far  as  the  decision  made  by  this  court  in  case  of  Gamp- 
bell  V.  State,  3  Ean.  *488,  and  the  decisions  in  such  other  oases  as 
follow  that  case,  are  in  conflict  with  the  foregoing  views,  said  cases 
are  overruled. 

The  judgment  of  the  court  below  will  be  reversedi  and  cause  re- 
manded for  a  new  trial. 

ihML  the  justices  concurring.) 


Ephrahc  Ebnkbdy  v.  Samxjbl  Beok, 
July  Term,  1875. 

1.  Fresoipe:  Form  and  Sufficiency.    A  prcsoipe  filed  with  the  petition  in 

an  action  of  replevin,  directing  that  "the  clerk  of  the  district  court  wiO 
please  issue  process  in  the  above-entitled  action,  returnable  according  to 
law,*'  is  sufficient  to  require  the  issuing  of  a  summons*  as  well  as  the 
issuing  of  an  order  of  delivery. 

2.  Replevin:  Order  of  Delivery:  Order  to  Vacate  or  Set  Aside, Be- 

viewable.  In  an  action  of  replevin  the  order  for  the  delivery  of  the 
property  issued  at  the  commencement  of  the  action,  together  with  the 
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neeessaty  incidental  proceedings,  is  a  provisional  remedy;  and  therefore, 
ander  the  statute  which  proyides  that  the  supreme  court  may  reverse, 

vacate,  or  modify  an  order  of  the  district  court  that  "discharges,  va- 
♦556     cat«s,  or  modifies  a  provisional  remedy,"  an  order  of  *the  district 

court  that  vacates  and  sets  aside  such  an  order  of  delivery,  with  all  the 
incidental  proceedings  connected  therewith,  is  immediately  reviewable  by 
the  supreme  court,  and  it  is  not  necessary,  in  such  a  case,  for  the  ag- 
grieved party  to  wait  until  the  final  termination  of  the  action  in  the  dis- 
trict court  before  bringing  the  question  to  this  court 

8.  :  Order  Irregularly  Issued :  Waiver.    It  is  a  great  irregularity 

for  the  clerk  of  the  district  court  to  issue  an  order  of  delivery  in  replevin 
aeveral  days  before  he  issues  the  summons ;  but  where  the  irregularity 
is  purely  the  mistake  of  the  clerk,  and  where  the  defendant,  after  the 
service  of  the  order  of  delivery  and  the  summons,  answers  to  the  merits 
of  the  action,  without  raising  any  question  concerning  such  irregularity, 
he  thereby  so  waives  the  irregularity  that  he  cannot  afterwards  raise 
any  question  concerning  it. 

Error  from  Smith  district  court. 

Beplevin  brought  by  Kennedy  against  A.  W.  Green,  Nicholas  Clem- 
ens, Judson  McNall,  Charles  MoNall,  Samuel  Beck,  G.  P.  Newell, 
and  Webster  McNall,  to  recover  possession  of  a  portable  steam  saw* 
mill,  valued  at  $2,000.  An  order  of  delivery  was  issued  and  executed, 
which  was  afterwards,  at  the  May  term,  1874,  and  on  motion  of  de- 
fendant Beck»  vacated  and  set  aside  on  the  ground  that  said  order  of 
delivery  was  issued,  not  at  or  after  the  commencement  of  the  action, 
but  some  eighteen  days  previously  to  the  issuing  of  the  summons. 

Am  c7.  Banta  and  J.  A.  LinviUe,  for  plaintiff. 

Section  176  of  the  Civil  Code  provides  that  in  an  action  to  recover 
possession  of  specific  personal  property  the  plaintiff  may,  at  the 
commencement  of  the  suit,  or  at  any  time  before  answer,  claim  the 
immediate  delivery  of  such  property.  Section  57  provides  that  a 
civil  action  may  be  commenced  in  a  court  of  record,  by  filing  in  the 
office  of  the  clerk  of  the  proper  court  a  petition,  and  causing  a  sum- 
mons to  issue  thereon.  Defendant  Beck  says  in  his  motion  that 
**the  plaintiff  did  not  commence  said  action  by  causing  a  summons 
to  be  issued  on  the  petition  by  him  filed;"  and  claims  that  the 
*557  order  of  ^delivery  was  issued  without  power  by  the  clerk  to  issue 
it,  because  the  suit  was  not  commenced  until  the  summons  is* 
tued;  that  the  order  could  not  issue,  under  said  section  176,  until  the 
suit  was  oommenced;  and  that,  the  summons  not  having  been  issued 
before  the  order,  the  order  of  delivery  is  absolutely  void,  and  all  pro- 
ceedings thereunder  a  nullity.  No  objection  is  made  to  the  affidavit 
and  undertaking,  and  the  court  was  not  asked  to  set  aside  the  order 
because  the  affidavit  and  undertaking  were  void  by  reason  of  having 
been  filed  before  the  summons  issued.  We  submit  that  the  order  of 
delivery  cannot  be  set  aside  unless  the  affidavit  and  undertaking  are 
void ;  for,  if  j^ood,  they  support  the  ord^r,  and  the  defendant  is  safe. 
He  will  get  th^  property,  or  its  value,  if  the  court  adjudges  that  it  be 
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retcumed  to  him.  No  objection  is  made  to  the  sufficiency  of  the  sare- 
ties.  Bat  if  the  order  of  the  district  ooort  is  carried  out,  and  the  prop- 
erty delivered  to  Beck,  what  security  has  the  plaintiff?  The  defend- 
ant making  this  motion  has  answered.  An  issue  iis  made  for  trial. 
Under  the  said  section  176  the  plaintiff  cannot  now  have  an  order  of 
delivery,  because  defendants  have  answered.  The  result  is  that,  if 
the  district  court  is  correct,  the  plaintiff  must  at  once  dismiss  his 
suit,  if  that  is  possible,  and  then  the  defendant  Beck,  under  his  an- 
swer, would  ask  to  have  his  right  to  the  property  inquired  iuto.  And 
all  the  while  defendant  Beck  has  possession  of  the  property,  andcao 
dispose  of  it,  and  the  plaintiff  has  no  redress.  The  order  vacating 
said  order  of  delivery,  therefore,  practically  defeats  the  action,  for  it 
would  be  folly  to  proceed  with  no  security  for  the  delivery  of  the  prop- 
erty in  case  the  court  adjudges  that  the  plaintiff  is  the  owner  of  it. 
So  it  is  evident  that  substantial  rights  of  the  plaintiff  are  affected  by 
this  order. 

There  is  no  doubt  an  irregularity,  in  this :  that  the  summons  should 
have  gone  out  when  the  order  did.  But  the  plaintiff  is  not  at  faolt. 
He  did  all  the  law  required  him  to  do.  He  filed  bis  petition, pr<scip^,  U- 
iidavi t,  and  undertaking  regularly*  '*  The  clerk  shall  issue  a  sammons 
on  a  written  precipe. "  Code,  §  59.  This  is  nothing  more  than 
*558  an  irregular*ity  arising  from  the  neglect  of  the  clerk,  and 
does  not  affect  in  the  least  the  power  of  the  clerk  to  issae 
the  or^er  of  delivery.  Because  the  clerk  did  not  do  all  of  his  daty, 
does  that  take  away  his  power  to  do  a  part?  The  theory  that  the 
clerk  had  no  power  to  issue  the  order  till  he  issued  the  summons  is 
untenable.  It  is  the  constant  practice  to  issue  both  together,  and 
when  the  undertaking  and  affidavit  are  filed  regularly,  as  in  this  case, 
the  order  is  not  void  simply  because  the  clerk  failed  to  issue  the  sum- 
mons with  it.  The  action  is  comineneed,  for  all  the  purposes  of  this 
controversy,  when  the  petition  is  filed.  There  are  no  set  series  of 
acts  that  must  all  be  performed  before  the  suit  is  commenced.  It  is 
commenced  when  the^r^^  step  is  taken  so  as  to  allow  the  filing  of 
the  affidavit  and  undertaking,  and  the  issuing  of  the  order  of  delivery 
to  follow  immediately.  The  action  is  pending  so  as  to  charge  third 
persons  with  notice  of  its  pendency  when  the  petition  is  filed.  Code, 
§  81.  Suppose  a  defective  service  is  set  aside;  another  summons 
issues  on  the  same  petition.  It  is  evident  that  the  filing  of  the  pe- 
tition is  the  initiatory  step  which  gives  foundation  for  what  follows. 
If  the  issuing  of  the  order  in  this  case  was  a  void  act,  so  was  the 
filing  of  the  affidavit  and  undertaking.  The  truth  is,  to  set  aside  the 
order  of  delivery  in  this  case  is  an  absurdity.  If  the  bond  and  affi- 
davit were  void  absolutely,  then  the  clerk  would  have  issued  without 
authority,  and  the  order  could  be  set  aside,  and  the  reason  would  be 
plain  enough.  Code,  §  189.  But  setting  aside  the  order  of  delivery 
when  the  affidavit  and  undertaking  are  without  question  good,  is  in- 
comprehensible.   If  the  order  was  defective^  or  served  defectivelyi 
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those  things  woald  be  amendable.  Bnt  no  qaestions  of  that  kind  are 
raised.  The  only  objection  is  that  the  order  is  void  beoause  issued 
too  soon.  It  seems  to  as  that  the;  .irregularity  complained  of  does 
not  affeet  any  rights  of  defendant  Beck,  or  of  any  of  the  defendants; 
inneh  less  does  it  affect  substantial  rights.  Besides,  the  defendant 
making  this  motion  having  answered,  he  is  certainly  not  in  position 

to  complain  for  that  reason. 
*569     *L.  C.  CrW,  Q.  W.  White,  and  H.  Ooop^,  for  defendants. 

The  order  complained  of  was  not  a  final  order,  such  as  can  be 
made  the  subject  of  review  in  this  court  by  this  proceeding.  It  did 
not  involve  the  merits  of  the  action,  or  prevent  a  judgment,  or  affect 
the  substantial  rights  of  either  party.  This  court  cannot,  before  the 
merits  of  the  action  have  been  reached  in  the  distiict  conrt,  consider 
the  alleged  error. 

The  record  shows  that  plaintiff  filed  his  petition  on  the  twenty- 
seventh  of  January,  and  on  the  same  day  caused  an  order  of  delivery 
to  issne,  returnable  in  ten  days;  that  the  property  was  taken  on  the 
following  day,  and  delivered  to  plaintiff;  that  on  the  sixte^ith  of 
Febmary  the  clerk  issued  summons .  No  written  pracipe  for  summons 
was  on  file.  Section  57  of  the  Code  defines  when  an  action  is  com- 
menced. Said  order  of  delivery  was  issued  and  returned  eighteen 
days  before  plaintiff  had  any  case  in  conrt.  Section  176  of  the  Code 
defines  when  an  order  of  delivery  for  property  can  be  had.  There 
is  no  provision  in  our  statute  whereby  plaintiff  can  take  property,  or 
have  an  order  of  delivery  therefor,  before  the  commencement  of  an 
action  or  issuing  summons.  The  property  in  question  was  taken 
from  defendant,  under  cloak  of  legal  process,  by  the  issuing  of  an 
order  of  delivery,  and  his  motion  to  set  aside  all  the  proceedings  had 
prior  to  summons  issued  was  properly  sustained. 

YaIjBNTInb  J.  This  was  an  action  of  replevin  brought  by  Kennedy 
against  Samuel  Beck  and  six  others.  The  only  rulings  of  the  court 
below  of  which  the  plaintiff  now  complains,  are  such  as  were  made 
in  favor  of  the  def^iidant  Beck,  and  against  the  plaintiff.  The  facts 
of  the  case  necessary  to  be  known,  in  order  to  have  a  correct  under- 
standing of  said  rulings,  are  as  follows:  On  January  27,  1874,  the 
plaintiff  filed  in  the  ofBce  of  the  clerk  of  the  district  court  of  Smith 

county  his  petition,  affidavit,  undertaking,  praeipe,  and  some 
*560    *other  papers,  for  the  purpose  of  commencing  this  action  of 

replevin.  No  question  is  now  raised  with  regard  to  the  suffi- 
ciency of  any  of  the  papers  except  the  pracipsi  and  we  may  as  wdil 
consider  the  question  of  its  sufficiency  here  as  in  any  other  place. 
The  defendant  claims  that  there  was  ''no  written  praecipe  for  summons 
on  file.**  The  body  of  the  praeipe  .filed  reads  as  follows :  ''The  clerk 
of  the  district  court  will  please  issue  process  in  the  above-entitled 
action,  returnable  according  to  law.''  We  suppose  the  only  objection 
to  ihinpTigeipe  is  that  it  says  "process,"  and  does  not  say  "summons." 
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We  think  the  pracipe  was  soffieient  both  for  the  summons  and  for 
ibhe  ord^  of  delivery. 

The  order  of  delivery  was  issued  on  the  same  day  said  papers  were 
filed,  and  was  duly  served  and  returned  within  two  days  thereafter. 
The  summons  was  not  issued,  however,  until  February  16th  neit 
following.  It  was  served  on  all  the  defendants,  and  returned  within 
nine  days  after  it  was  issued.  Afterwards,  all  the  defendants  an- 
swered. Beck  answered  on  Mareh  16th.  He  set  forth  in  his  answer 
that  he  was  the  owner  of  the  property,  and  claimed  a  return  thereof 
and  damages.  On  May  5th  ''the  said  defendant  Beck  moves  the 
court  to  set  aside  said  order  for  the  delivery  of  said  property  to  the 
plaintifiF,  and  declare  all  proceedings  thereunder  null  and  void,  and 
to  award  to  said  defendant  the  right  to  the  possession  of  said  prop- 
erty." On  May  7th  the  court  below  sustained  this  motion,  and  the 
plaintiff  excepted;  and  this  is  the  ruling  of  which  the  plaintiff  now 
complains.  On  May  9th  the  case  was  continued  by  the  court  below 
until  the  next  term  of  that  court.  Whether  the  case  has  yet  been 
disposed  of  in  the  district  court  we  have  no  knowledge.  The  de- 
fendant claims  that  this  court  cannot  review  said  rulings  of  the  district 
court  until  the  case  is  finally  disposed  of  in  that  court.  We  think, 
however,  the  defendant  is  mistaken.     The  statute  provides  that  "the 

supreme  court  may  also  reverse,  vacate,  or  modify  any  of  the 
*661    following  orders  of  the  district  *court,  or  a  judge  thereof: 

Firsts  a  final  order;  second^  an  order  that  grants  or  refuses  a 
continuance,— discharges,  vacates,  or  modifies  a  provisional  remedy/ 
etc.  Civil  Code,  §  542.  Now,  the  action  of  replevin  in  this  state  is 
both  provisional  and  final.  The  disposition  of  the  property  in  contro- 
versy pending  the  litigation  is  provisional.  The  disposition  of  the 
property  by  judgment  at  the  termination  of  the  action  is  final.  We 
suppose  there  can  be  do  question  about  this.  The  order  for  the  de- 
livery of  the  property  issued  at  the  commencement  of  the  action,  to- 
gether with  the  necessary  incidental  proceedings,  is  purely  a  provis- 
ional remedy;  and  hence,  under  our  Code,  an  order  of  the  distriet 
court  that  vacates  and  sets  aside  said  order  of  delivery,  and  the  in- 
cidental proceedings  connected  therewith,  is  immediately  reviewable 
by  this  court ;  and  it  is  not  necessary,  in  such  a  case,  for  the  aggrieved 
party  to  wait  till  the  final  termination  of  the  action  in  the  district 
court  before  bringing  the  question  to  this  court.  Besides,  the  action 
of  replevin  is  peculiar.  The  provisional  portion  thereof  is  so  inti- 
mately connected  with  the  ultimate  remedy  of  the  litigating  parties  that 
the  whole  proceeding  is  generally  classed  among  the  provisional 
remedies.  And,  this  being  so,  it  would  almost  seem  that,  under  an- 
other provision  of  the  statute,  an  order  of  the  district  court  involving 
the'  merits  of  the  provisional  portion  of  the  action  might  be  inimedi- ' 
ately  reviewable  by  the  supreme  court  as  ''an  order  that  involves  the 
merits  of  an  action,  or  some  part  thereof,**  without  waiting  for  the 
final  termination  of  the  action.    Code,  §  64S,  East  clause. 
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We.  da  not  deoide  this  queBtioiD)  however^  now.  Bat  did  tbe  dis- 
iriet  coart  err  in  setting  aaide.the  order. of  replevin,  with  the  pro- 
ceedings connected  therewith,  and  in  giving,  the  custody  of  the  prop- 
erty to  Beck  ?  Now,  if  the  plaintiff  was  not  entitled  to  the  custody 
of  the  property,  perhaps  he  has  no  right. to  complain  that  the  court 
erred  in  giving  the  property  to  Beck,  instead  of  giving  it  to  some  one 
or  more  of  the  other  defendants,  or  to  a  atranger ;  and  hence  we  pass 
oyer  this  question  without  further  consideration  thereof.     We  sba'l 

consider  Beck,  however,  for  this  .purpose  as  representing 
*562    *the  interests  of  each  and  all  of  the  other  defendants;  and 

then,  did  the  court  below  err?  We  think  it  did.  It  was  un- 
doubtedly a  great  irregularity  in  issuing  the  order  of  replevin  before 
issuing  the  summons;  and,  if  the  defendant  had  made  his  motion  in 
time,  his  motion  should  undoubtedly  have  been  sustained.  But,  still, 
it  was  not  tbe  fault  of  the  plaintiff  that  the  irregularity  occurred.  It 
was  merely  the  mistake  of  the  clerk;  and  we  do  not  think  it  was 
one  of  those  fatal  irregularities  that  cannot  be  cured  or  waived  by 
subsequent  proceedings.  If  the  defendant  had  moved  to  set  aside 
the  order  of  replevin,  and  all  the  proceedings  thereunder,  before  he 
answered,  the  motion  should  have  been  sustained.  In  that  case  the 
defendant  would  have  got  the  possession  of  the  property  for  the  time 
being;  and  if  the  plaintiff  bad  then  desired  to  get  possession  of  the 
property,  or  to  prosecute  his  action  further,  he  coald  have  got  an- 
other order  of  replevin.  But  the  defendant  did  not  make  his  motion 
before  he  answered.  He  answered  first,  and  made  his  motion  after- 
wards, and  thereby  put  it  beyond  the  power  of  the  plaintiff  to  obtain 
another  order  of  replevin.  A  plaintiff  is  entitled,  under  the  statute, 
to  obtain  an  order  of  replevin  only  '^at  the  commencement  of  the  suit, 
or  at  any  time  before  answer.'*  Code,  §  176.  Now,  can  it  be  possi- 
ble that  by  the  mistake  of  the  clerk,  and  the  defendant's  answering 
before  he  made  his  motion,  that  the  plaintiff  can  be  virtually  and 
sabstantially  deprived  of  his  action  of  replevin  ?  We  think  not.  We 
think  the  defendant  waived  the  irregularity  of  issuing  the  order  of 
replevin  before  the  summons  when  he  answered  to  tbe  merits  of  the 
action.  In  the  interest  of  justice  ibis  ought  to  be  so.  When  a  sup- 
posed action  is  commenced,  the  defendant,  unless  he  desires  to  an- 
swer to  the  merits  at  once,  should  examine  all  the  proceedings  care- 
fully, and  see  whether  he  cannot  defeat  the  action  for  irregularities 
or  defects  in  the  proceedings,  and  upon  motion.  If  he  should  think 
he  could  not  defeat  the  action  in  that  way,  then  be  should  see  whether 

he  could  not  defeat  it  by  plea  in  abatement  or  by  demurrer. 
*668    But  if  he  *thinks  be  cannot  defeat  it  in  any  of  these  wayB,i  then 

he  should  finally  and  lastly  plead  to  the  merits  of  the  action; 
and,  when  he  does  so  plead,  it  should  generally  be  regarded  that  he 
waives  all  mere  irregularities  preceding  his  plea.  Of  course,  this 
is  not  so  where  the  statute  provides  otherwise ;  of  course,  it  is  not  so 
where  justice  would  be  as  well  or  better  9ubBerved  by  a  different  rule; 
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and,  of  coarse,  it  need  not  neoesBarily  be  so  wbeie  any  of  the  pro- 
visional remediies,  other  than  replevin,  aie  resorted  to  in  oonnectioD 
with  the  principal  or  main  remedy;  for  any  of  the  other  provisiooal 
remedies  may  be  had  at  any  time  before  or  after  answer  filed,  and 
some  of  them  even  after  jndgipent;  and,  hence,  to  dissolve  or  vacate 
any  of  the  other  provisicmal  remedies  after  answer  filed,  can  do  the 
plaintiff  bat  very  little  barm,  for  he  can  immediately  commence  agab 
to  get  another  such  remedy.  Besides,  no  other  provisional  remedy  is 
80  intimately  oonnected  with  the  main  action  as  the  provisi(mal  por- 
tion of  replevin.  The  provisional  remedy  in  replevin  is  in  fact  a 
part  of  the  main  remedy ;  and  to  defeat  it,  may  substantially  defeat 

^:  the  whole  action. 

The  judgment  of  the  court  below  is  reversed,  and  cause  remanded 

^  for  further  proceedings  in  accordance  with  this  opinion* 

(Ail  the  justices  concurring.) 


B.  J.  WiLLuxB  and  others  v,  LAWfisiroK  Towmsbnd.* 

July  Term,  1875. 

1.  Evidence :  Comi)etenoy  to  prove  Joint  Trespass.   In  an  action  brought 

by  T.  against  S.,  W.,  and  P.,  the  petition  alleged,  among  other  thiogs, 
tiiat  ''the  said  defendants  did  unlawfully  and  with  force  assault  the  said 
plaintiff,  and  there  shoot  and  wound  with  shot  from  and  out  of  a  shot- 
gun held  in  the  hands  of  the  said  defendant  S. "  The  answer  was  a  gen- 
eriil  denial.  W.  and  P.  had  a  separate  trial,  and  on  such  trial  the  plain- 
tiff introduced  evidence,  over  the  objections  of  the  defendants,  but  with 

the*  permission  of  the  court,  to  prove  that  S.,  with  the  co-operation  of 
e564    W.  and  P.,  wjis  illegally;  and  in  e violation  of  a  certain  statute,  hunting 

on  the-  inclosed  lands  of  another,  without  the  consent  of  the  owner, 
and  that,  while  so  huntings  S.,  in  the  absence  of  W.  and  P.,  and  without 
their  knowledge,  shot  with  a  shotgun  at  a  prairie  chicken,  and  in  doing 
so  accidentally  sliot  the  plaintiif,  and  injured  him.  ffeUlt  that  the  evi- 
dence was  admissible,  and  that  the  court  below  did  not  err  In  alloNving 
it  to  be  introduced. 

2.  Verdicts  not  Warranted  by  the  Evidence :  Powers  of  Supreme  Ck>art. 

There  was  only  slight  evidence  to  prove  that  W.  and  P.  oo-operated  with 
8.  in  his  illegal  hunting,  and  the  supreme  court  thinks  that  the  juryemd 
in  finding  such  co-operation.  But  still*  as  there  was  some  evidenoe  to 
prove  co-operation,  and  as  the  question  of  co-operation  is  one  of  fact, 
and  comes  clearly  within  the  province  of  the  jury  to  determine,  and  as 
the  district  court  approved  the  verdict  of  the  ]ury«  and  rendered  judgment 
thereon,  the  supreme  court  cannot  npw,  in  oontraventioa  of  the  manj 
decisions  previously  rendered  by  this  courts  reverse  the  Judgment  of  the 
district  court  merely  because  the  verdiot  is  not  sustained  by  sufficient  eri* 
dence. 

^This  case  followed,  Merriman  v.  Blanton,  26  Kan.  678;  Allison  v.  Ablex^ 
Kan.  6S8;  Atchison,  T.  A  8.  F.  R  Go.  v.  Keller,  81  Kan.  489;  &  C.  S  Psc  Bep.??!- 
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9.  ;  Powers  and  Duty  of  SiBtriet  Ooart.    It  is  unqueslionably  the 

duty  of  the  district  conrt  to  set  aside  a  verdict  and  grant  a  new  trial 
whenever  the  jury  have  manifestly  mistaken  the  evidence.  And  the  dis- 
trict courts  cannot  shirk  their  responsibility  by  saying  that  the  jury  are 
the  exclusive  judges  of  all  questions  of  fact;  for,  while  this  is  true  as 
long  as  the  jury  have 'the  case  under  t^eir  consideration,  yet,  when  the 
jury  have  rendered  their  verdict,  then  the  judge  himself  becomes  the  ex* 
Qlnaive  judge  of.  all  qa9stiona9Maf$;.(ind,  while  he  cannot  reform  the 
verdict,  nor  modify  It  in  any  particular,  nor  set  it  aside  if  it  is  sustained 
by  sufficient  evidence^  yet,  if  tlie  verdict  is  manifestly  erroneous,  he 
should  always  set  it  aside,  and  grant  a  new  trial;  and  he  should  be  con- 
trolled by  his  own  judgment  in  the  case,  and  not  by  that  of  the  jury.^ 

Error  from  Allen  district  court. 

Townsend  brought  his  action  to  recover  damages  suatained  by  him 
by  reason  of  an  alleged  trespass  to  bis  person.  The  injury  was  act- 
ually committed  by  one  of  three,  all  of  whom  were  sued  jointly.  A 
separate  trial  was  had  as  to  two,  Williams  and  Parsons,  plaintiffs 
in  error.  The  transcript  contains  the  following  as  the  ** special  ver- 
dict" returned  by  the  jury : 

"(1)  Defendants,  Williams,  Parsons,  and.Spahr,  went  banting  as 
one  party,  and  hunted  as  one  party  upon  the  hunting-grounds. 
*565  *'\2)  Defendants  Parsons  and  Williams  were  in  Hecox's  field» 
south-east  from  the  wagon,  at  the  time  plaintiff  was  injured; 
and  Spahr  was  in  the  field  of  ToWnsend,  (plaintiff's  father,)  south- 
west from  the  wagon. 

"(3)  All  the  defendants,  Parsons,  Williams,  and  Spahr,  were  upon 
the  premises  of  Townsend  before  the  shooting,  and  at  the  time  thereof 
Parsons  and  Williams  were  upon  the  premises  of  Hecox,  while  Spahr 
was  upon  the  premises  of  Townsend. 

"  (4)  Spahr  was  seventy  yards  from  plaintiff ;  Williams  and  Par- 
sons were  between  twenty-five  and  thirty  yards  from  plaintiff. 

''(5)  Plaintiff  was  standing  with  one  foot  on  the  front  wheel,  and 
one  on  the  slide  of  the  wagon,  and  on  the  west  side  of  said  wagon. 

"(6)  There  was  no  express  antbprity  given  to  the  defendants  by 
said  plaintiff's  father  to  hunt  upon  his  premises. 

"(7)  The  boys  Thomas  and  Lawrence  Townsend  gave  express  or- 
ders, to  all  three  defendants  not  to  hmxiqpon  their  father's  premises 
or  lands.** 

1  Bat  where  the  testimony  is  very  confiicting,  and,  presents  a  doubtful  question 
of  fact, — one  upon  which  different  minds,  justly  ana  carefully  weiffhinff  the  tea- 
timony,  may  be  expected  to  arrive  at  different  conclusions, — then  the  tnal  court 
should  not  disturb  the  verdict,  although  its  judgment  may  incline  to  a  different 
conclusion  than  that  reached  by  the  jury.  Johnson  v.  Lefirgett,  26  Kan.  691.  It  is 
the  duty  of  a  trial  court,  whenever  the  verdict  is  clearly  against  the  weight  or 
preponaerance  of  the  evidence,  to  set  it  aside  and  grant  a  new  trial.  Where  the 
evidence  is  all  in  parol,  and  where  tjiereiaspme  evidence  sustaining  every  fact 
necetoarily  included  in  the  verdict,— ^nnt  K.biiTe  twntUla,  but  enough  evidence,  if 
not  contradicted,  to  prove  every  such  fact, — and  where  the  trial  court  has  ap- 
proved the  verdict  by  refusing  to  set  it  aside,  and  by  rendering  a  Judgment 
thereon,  the  supreme  court  cannot  disturb  it,  although  a  preponderance  of  the 
evidence  may  seem  to  be  against  it.  Union  Pac.  Ry.  Co.  v.  Diehl^  88  Ean.  4^* 
S.  C.  6  Pac.  Sep.  BSS. 
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'  '*(11)  The  defendtots  had  no  anthority,  either  ezprees  or  implied, 
to  hunt  upon  the  premises  upon  which  fhey  did  hunt  prior  to  and  at 
the  time  the  plaintiff  was  injured. 

"(12)  Defendants  were  not  guilty  of  aggravated  miscondnct,  but 
were  guilty  of  being  engaged  in  a  lawless  act  at  the  time  plaintiff 
sustained  the  injury. 

''(18)  The  plaintiff  lost  the  sight  of  the  left  eye,  and  is  entitled  to 
$1,500  damages. 

"(14)  Neither  Williams  nor  Parsons  assisted  the  piinoipal  party 
in  the  act  of  shooting  the  plaintiff,  nor  protected  him  after  the  act 
of  shooting. 

"(15)  The  immediate  act  of  the  shooting  whereby  plaintiff  was  in- 
jured,  was  by  the  joint  conduct  or  co-operation  of  all  the  defendants. 

"(16)  The  jury  do  not  believe  that  the  plaintiff  is  entitled  to  ex- 
emplary damages. 

"(17)  Parsons  and  Williams  were  forty  rods  from  Spahr  when  the 
shooting  took  place  that  injured  the  plaintiff." 

The  district  court,  at  the  November  term,  1873,  overruled  a  mo- 
tion for  a  new  trial,  and  gave  judgment  in  favor  of  Townseod,  and 

W.  and  P.  bring  the  case  here  on  error. 
*566     *  Thurston  dt  Keplinger,  for  plaintiffs  in  error. 

The  court  erred  in  permitting  plaintiff  to  introduce  evidence  to 
show  defendants  were  bunting  upon  the  premises  of  Townsend  and  He- 
cox  without  permission.  The  evidence  offered  did  not  tend  to  support 
the  issues  joined.  The  question  before  the  court  was  not  as  to  whether 
or  not  plaintiffs  in  error  were  liable  for  the  injury  sustained  by  the 
plaintiff  below.  The  ultimate  fact  constituting  Townsend's  cause  of 
action  is  set  forth  in  the  allegation  that  the  "defendants  shot  the  plain- 
tiff."  Parsons  and  Williams  denied  this  allegation,  and  the  evidence 
should  have  been  confined  to  the  issue  thus  joined.  The  only  evi- 
dence admissible  under  this  issue  would  have  been  evidence  tending 
to.  show  that  P.  and  W.  directly  did  the  immediate  act  charged,  or 
that  they  did  it  indirectly  by  doing  some  other  act  or  acts  from  which 
the  act  charged  resulted  as  an  ordinary  or  natural  consequence. 
Proof  that,  at  the  time  plaintiff  sustained  the  injury  complained  of, 
defendants  were  engaged  in  the  performance  of  an  illegal  act,  might 
establish  the  liability  of  the  defendants  for  the  act  charged;  but  it 
would  be  proof  of  a  fact  wholly  foreign  to  the  issues  joined,  and  which 
would  not  tend  to  establish  the  fact  alleged  in  plaintiff's  petition. 
Ghalker  v.  Dickinson,  1  Conn.  515;  Boiling  v.  Doneghy,  1  Duv.  220; 
Finley  v.  Quirk,  9  Minn.  194,  (Gil.  179;)  Eilert  v.  CSty  of  Oshkosh. 
14  Wis.  686.  The  evidence  does  not  tend  to  show  that  defendants 
were  engaged  in  an  illegal  act,  since  it  does  not  show  they  were  hunt- 
ing upon  "inclosed  lands."     Laws  1872,  p.  839. 

The  court  erred  in  overruling  the  motion  of  defendants  P.  and  W. 
for  judgment  in  their  favor  upon  the  special  verdict.  The  twelfth 
finding,  that  "defendants  were  engaged  in  a  lawle$8  act  in  hunting 
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fipon  prf ii|i«««  wiihont  the  owner's  permission,''  is  untrue,  because 
hnntingifpen  ''premises''  is  not  unlawful.  The.  "premises"  must  bet 
"the  inoiosed  grounds  or  lands  of  another,"  to  be  unlawful.  Laws 
1872,  p.  839.  This  finding  is  based  upon  incompetent  and  irrelevant 
evidence,  and  is  no  part  of  the  verdict,  because  it  is  not  a  finding. o£ 

any  fact  involved  in  the  issues  joined,  and  because  it  is  not 
*567     *a  finding  of  any  fact  at  all.     It  is  a  mere  conclusion  of  law. 

The  fifteenth  finding,  that  the  immediate  act  of  shooting 
whereby  plaintiff  was  injured,  was  by  the  joint  aet  or  co*oper€Ltion  of 
all  the  defendants,  is  expressly  contradicted  by  the  fourteenth  find- 
ing, that  neither  Williams  nor  Parsons  assisted  the  principal  party 
(Spahr)  in  the  act  of  shooting.  This  fifteenth  finding  is  shown  to  be 
impossible,  from  the  relative  situations  of  the  parties  at  the  time  the 
shooting  occurred,  as  shown  by  the  fourth  and  seventeenth  findings. 
The  first  finding,  that  defendants  were  all  bunting  "as  one  party," 
is  not  sufficient  to  render  defendants  Parsons  and  Williams  liable. 
2  Hil.  Torts.  The  mere  act  of  hunting  is  not  allegal.  There  is 
nothing  in  the  verdict  to  show  the  act  of  defendants  to  have  been 
illegal,  nor  was  evidence  admissible  under  the  pleadings  to  show 
such  illegality.  In  the  absence  of  proof  to  the  contrary,  it  will  be 
presomed  the  act  of  the  defendants  was  legal.  When  two  or  more 
persons  are  co-operating  together,  and  acting  in  concert  in  the  per- 
formance of  a  legal  aet^  and  one  of  such  persons  commits  a  trespass 
in  furtherance  of  such  purpose,  the  others  are  not  liable.  Bichard- 
Bon  V.  Emerson,  8  Wis.  319. 

H.  W.  Talcattf  for  defendant  in  error. 

The  only  question  in  the  case  is  as  to  whether  or  not  plaintiffs  in 
error  co-operated  with  Spahr  in  the  trespass  complained  of.  That 
there  was  such  coM>peration,  attention  is  called  to  the  evidence.  AU 
three  defendants  went  together  on  a  hunting  excursion  for  pleasure 
and  recreation,  and  not  for  profit.  All  went  together  in  one  wagon» 
with  one  driver.  Parsons  and  Williams  had  one  dog,  owned  by  Far- 
sons  ;  Spahr  had  one  dog  owned  by  himself.  The  defendants  got  out 
of  the  wagon  together,  and  commenced  hunting.  The  scent  of  the 
dogs  governed  the  hunting  and  the  relative  course  pursued  by  the  de- 
fendants; Spahr  following  his,  and  the  other  two  following  Parson's, 
dog.  All  continued  hunting  in  that  manner  until  they  all  reached 
the  field  of  plaintiff's  father.     After  all  had  reached  that  field,  Spahr 

climbed  over  the  fence,  and,  his  dog  having  scented  a  covey  of 
*568    chickens,  ''Parsons  *and  Williams  followed  up  rapidly,  their 

dog  joining  Spahr's,  and  they  entered  said  field  close  to  where 
Spahr  crossed,  and  at  nearly  the  same  time,  when  att  three  moved 
forward  towards  the  spot  indicated  by  the  dogs."  The  hunters  sep- 
arated ;  the  dog  of  Parsons  leading  him  and  Williams  to  the  Hecox 
field,  and  the  dog  of  Spahr  still  leading  him  in  the  Townsend  field. 
Parsons  and  Williams,  while  thus  hunting,  occasionally  heard  shoot- 
ing in  the  direction  where  Spahr  was  hunting,  and  turned  their  beads 


( 
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in  the  direction  of  the  sound,  and  on  one  oooasion  one  or  both  of  them 
fired  at  a  ohioken  which  came  from  that  direction.  After  the  shoot- 
ing by  Spahr,  only  a  moment  elapsed  until  P.  and  W.  shot  at  the 
same  chicken ;  and  after  hearing  the  first  shot,  and  at  about  the  mo- 
ment of  hearing  the  second  shot,  the  plaintiff  below  received  the  in- 
jury. No  other  persons  were  hunting  or  shooting  in  that  Yiciniiy. 
All  three  defendants  came  to  the  wagon  at  time  of  injury,  Assisted 
in  removing  shot,  and,  at  request  of  P.  and  W«,  Spahr  took  Townsend 
to  his  father's  residence^  The  defendants  threw  their  game  all  into 
one  wagon  promiscuously,  withdut  reference  to  who  killed  it.  AH 
rode  home  together.  The  testimony  also  shows  that  all  three  defend- 
ants were  hunting  on  the  ''inclosed  lands  of  another,"  the  owner  of 
which  had  ''neither  given,  nor  been  asked  for,  leave  to  hunt  thereon." 
All  the  testimony  tends  to  show  co-operation  on  the  part  of  all  the  de- 
fendants. They  were  all  engaged  in  one  common  pursuit,  associated 
together  for  the  same  purpose,  acting  in  concert,  and  each  acting  in  the 
"pleasure  and  recreation''  of  all.  They  were,  also,  each  engaged  in 
an  unlawful  enterprise  at  the  time  of  the  injury, — they  were  hunting 
''upon  the  inclosed  grounds  or  lands  of  another,  without  first  obtain* 
ing  leave  of  the  owner  so  td'^a/'  Laws  1^72,  p.  d89.  The  question 
of  joint  liability  is  for  the^'urj^w  Where  an  immediate  act  is  done  by 
the  co-operation  or  joint  act  of  two  or  more,  all  are  trespassers,  may 
be  sued  jointly,  and  each  is  liable  for  the  injury  done  by  all.  2  HiL 
Torts,  293,  294;  Gnille  v.  Swan,  19  Johns.  381;  Yosbnrgh  v.  Moak, 
1  Gush.  453.     The  jury  found  that  the  defendants  below  were  jointly 

liable. 
*569     *  Where  the  j  ury  has  found  a  special  verdict,  and  the  court  below 

refuses  to  set  it  aside,  and  renders  judgment  thereon,  it  is  not 
sufficient,  because  the  verdict  is  not  sustained  by  sufficient  evidenee, 
to  authorize  the  supreme  court  to  reverse  the  judgment,  when,  upon 
some  essential  fact  in  the  case,  the  weight  of  evidence  may  seem  to  be 
against  the  verdict.  Kansas  Pac.  By.  Go.  v.  Montelle,  10  Kan.  ^119, 
*126;  St.  Joseph  &  D.  G..a:.^»aridir;' Chase,  11, ♦Kan."  •47v  ♦68,  The 
petition  alleges  that  "the  said  itftnianU  did  unlawfully  and  with 
force  assault  the  said  plaintiff."  Any  evidence  that  would  tend  to 
show  that  all  the  defendants  were  liable,  was  competent.  All  were 
hunting  upon  the  "inclosed  grounds  or  lands  of  another  without  first 
obtaining  leave  of  the  owner  so  to  do."  All  were  acting  unlawfully,— 
were  engaged  in  committing  a  crime, — ^for  which  they  were  liable  to 
criminal  prosecution.  Laws  1872,  p.  389.  If  they  were  engaged 
together  in  doing  an  unlawful  |U)t  at  the  time  of  the  injury,  their 
joint  liability  is  establiBhbd:i     ' ' 

Valentine,  J.  This  was  an  action  in  the  nature  of  an  action  of 
trespass,  brought  by  Lawrence  Townsend  against  Marion  Spahr,  S. 
J.  Williams,  and  W.  L.  Parsons,  for  an  alleged  assault  and  battery. 
The  petition  alleged,  among  other  things,  that  "the  said  defendants 
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did  unlawfully  and  with  foree  asBault  the  said  plaintiff*  and  there 
shoot  and  wound  with  shot  from  and  out  of  a  shotgun  held  in  the 
hands  of  the  said  defendant  Marion  Spahr."  The  answer  was  a  gen- 
eral denial.  Williams  and  Parsons  had  a  separate  trial,  and  on  such 
trial  the  plaintiff  introduced  evidence,  over  the  objections  of  the  de- 
fendants, but  with  the  permission  of  the  court,  to  prove  that  Spahr, 
with  the  co-operation  of  Williams  and  Parsons,  was  illegally,  and 
in  violation  of  a  certain  statute,  (Laws  1872,  p.  389,)  hunting  on  the 
inclosed  lands  of  another,  without  the  consent  of  the  owner,  and  that,^ 
while  80  hunting,  Spahr,  in  the  absence  of  Williams  and  Parsons, 
and  without  their  knowledge,  shot,  with  a  shotgun,  at  a  prairie 
*670  chicken,  and  in  doing  so  accidentally  shot  the  ^plaintiff  and 
injured  him.  We  think  this  evidence  was  admissible,  and 
that  the  court  below  did  not  err  in  allowing  it  to  be  introduced. 

The  jury  made  special  findings;  and  the  findings  of  the  jury  and 
the  judgment  of  the  eourt  were  in  favor  of  the  plaintiff,  and  against 
the  defendants.  The  defendants  (plaintiffs  in  error)  now  claim  that 
the  findings  of  the  jury  are  not  sustained  by  sufficient  evidence,  and 
that  the  findings  themselves  are  not  sufficient  to  sustain  the  judgment 
of  the  court  below.  That  the  evidence  sufficiently  shows  that  Spahr 
is  liable,  we  suppose  will  be  admitted.  But  it  is  claimed  that  the 
evidence  does  not  sufficiently  show  that  Williams  and  Parsons  oo-  . 
operated  with  Spahr  in  his  illegal  hunting.  It  is  true,  the  evidence 
is  slight,  and  we  think  the  jury  erred  in  their  findings.  But  still  the 
question  of  co-operation  is  one  of  fact,  and  comes  clearly  within  the 
province  of  the  jury  to  determine;  and,  unless  there  was  almost  a 
total  absence  of  evidence  to  prove  co-operation,  their  verdict  upon 
the  question  must,  after  its  approval  by  the  court  below,  be  consid- 
ered conclasive.  Tbis  comes  from  an  unbroken  current  of  decisions 
previously  rendered  in  this  court  upon  the  question  whether  this  court 
will  reverse  the  judgment  of  the  district  court  because  the  verdict  of 
the  jury  may  seem  to  be  against  the  evidence,  or  not  sustained  by 
sufficient  evidence.  We  have  sustained  many  judgments  where  the 
verdicts  upon  which  they  were  founded  were  sustained  by  but  very 
slight  evidence,  or  were  against  the  weight  of  the  evidence.  There 
was  some  evidence  in  this  case  to  prove  co-operation.  It  is  unques- 
tionably the  duty  of  the  district  court  to  set  aside  a  verdict  and  grant 
a  new  trial  wherever  the  jury  have  manifestly  mistaken  the  evidence. 
And  the  district  courts  cannot  shirk  their  responsibility  by  saying 
that  the  jury  are  the  exclusive  judges  of  all  questions  of  fact;  for, 
while  this  is  true  as  long  as  the  jury  have  the  case  under  their  con- 
sideration, yet,  when  the  jury  have  rendered  their  verdict,  then  the 
judge  himself  becomes  the  exclusive  judge  of  all  questions  of  fact; 
and,  while  he  cannot  reform  the  verdict,  nor  modify  it  in  any 
*571  particular,  *nor  set  it  aside  if  it  is  sustained  by  sufficient  evi- 
dence, and  by  a  preponderance  of  the  evidence,  yet,  if  the  ver- 
dict is  manifestly  erroneous,  he  should  always  set  it  aside,  and  grant 
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a  new  trial.  And  he  must  be  controlled  by  his  own  jndgmeni  in  fbe 
case,  and  not  by  that  of  the  jury.  Now,  the  snpreme  conrt,  nnder 
the  decisions  of  this  court,  has  no  snch  authority.  When  the  sn- 
preme court  sets  aside  a  verdict,  it  mnst  also  set  aside  the  judgment. 
It  must  say  that  the  judge  of  the  district  court,  as  well  as  the  JQiy, 
committed  an  error.  It  mnst  say  that  the  judge  of  the  district  court 
manifestly  abused  bis  discretion  by  not  setting  aside  the  verdict  of 
the  jury.  And  the  supreme  court  can  seldom  say  this;  and  hence 
the  supreme  court  can  reverse  a  judgment  because  the  verdict  is  not 
sustained  by  sufficient  evidence  only  where  there  is  substantially  a 
total  lack  of  evidence  to  prove  some  material  fact  necessaxy  to  be 
found,  and  necessarily  found  by  the  verdict.  The  findings  of  the 
jury  in  the  case  at  bar  seem  to  sustain  the  judgment  of  the  court 
below;  but  they  have  not  all  been  brought  to  this  court,  and  henee 
we  cannot  tell  to  a  certainty.  The  eighth  and  ninth  and  tenth  find- 
ings are  not  contained  in  the  verdict. 

The  judgment  of  the  court  below  mnst  be  afi&rmed. 

EiKOHAK,  G.  J.,  concurs. 

Brewbr,  J.  I  am  unable  to  concur  with  my  brethren  in  the  con- 
clusion they  have  reached  in  this  case.  It  does  not  seem  to  me  that 
the  testimony  shows  that  the  plaintifFs  in  error  had  such  a  common 
purpose  with  Spahr  to  do  an  illegal  act,  or  such  a  co-operation  with 
him,  as  to  render  them  responsible  for  the  unintentional  and  purely 
accidental  injury  resulting  from  the  act  of  Spahr.  I  think  the  judg- 
ment ought  to  be  reversed. 


*573  *C.  ft  G.  Cooper  v.  0.  H.  Cokdon  and  others. 

July  Term,  1875. 

1.  Deikiilt:  Judgment  npon  Immaterial  Error;  Where  an  application 
of  the  plaintiff  is  pending  in  a  disMct  court  of  the  state  to  remove  the 
action  into  the  United  States  circuit  court,  and  the  hearing  of  the  appli- 
cation is  set  by  the  court  for  a  particular  day  in  the  future*  it  is  error 
for  the  court  to  allow  the  defendant,  before  that  day  arrives,  and  in  the 
absence  of  the  plaintiff  and  his  attorneys,  and  without  any  notice  to 
them,  to  take  judgment  against  the  plaintiff,  although  upon  the  plead- 
ings the  defendant  is  entitled  to  just  such  a  Judgment  as  he  obtained. 
But  where  said  application  is  defective  and  ought  to  be  overruled,  and  is 
eventually  overruled,  and  where  the  plaintiff,  who  is  in  default  for  want 
of  a  reply,  afterwards  moves  the  court  to  vacate  said  Judgment,  but  does 
not  offer  to  file  a  reply,  and  makes  no  such  showing  as  would  entitle  him 
to  file  a  reply,  and  where  the  judgment  is  correct  upon  the  pleadings,  in 
the  absence  of  a  reply,  and  Uie  court  overrules  the  motion  to  vacate  tbe 
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Judgment,  Tield,  that  the  error  of  the  court  in  rendering  the  Judghien€ 
is  now  immaterial,  and  therefore  the  judgment  will  not  be  disturbed. 
[Lanoue  v.  McKinnon,  19  Kan.  411.] 

2«  Bemoval  of  Causes:  Affidavit  for  BemovaL  Where  an  application, 
under  the  act  of  congress  of  May  2, 1867,  is  made  by  the  plaintiff  to  re- 
move an  action  from  a  district  court  of  the  state  to  the  United  States 
circuit  court,  and  the  plaintiff  does  not  personally  ''make  and  file"  any 
affidavit,  nor  is  there  any  reason  given  why  he  does  not  do  so,  but  his 
attorney  and  agent  makes  and  files  the  affidavit  to  sustain  said  applica- 
tion, and  states  therein  that  the  attorney  and  agent,  and  not  the  plaintiff, 
"has  reason  to  and  does  believe"  that  the  plaintiff  cannot  obtain  justice 
in  such  state  court,  Tield,  that  the  application  is  not  founded  upon  a  suf- 
fleient  affidavit.    The  plaintiff  himself  should  make  the  affidavit. 

8.  Ifflehs,  Priority  of:  Surrender  of  Secured  Notes :  Subsequent  Mort- 
gage. M.  &  K.  own  certain  veal  estate,  and  give  a  trust  deed  therefor 
to  D.  to  secure  two  notes  held  by  G.  Sd  Co.  against  M.  Sd  K.  Afterwards 
M.  &  IL  sell  and  convey  said  premises  to  W.,  and  0.  &  Co.  then  surrender 
said  notes  to  W.  and  take  in  their  stead  three  notes  from  W.  &  E.  to 
themselves,  and  then  take  a  mortgage  on  said  premises  from  W.  to  them- 
selves, to  secure  said  last-mentioned  notes.  Held^  that  C.  &  Co.'s  lien  on 
said  premises,  held  under  said  trust  deed,  was  surrendered  by  them  when 
they  surrendered  said  notes,  and  took  the  new  notes  and  mortgage,  and 
that  the  lien  of  third  persons,  obtained  on  said  premises  after  the  execu* 
tion  of  said  trust  deed,  but  before  the  execution  of  said  mortgage,  is 
prior  to  the  lien  of  said  C.  &  Co.  on  said  premises.^ 

*573    *Error  from  Labette  district  court. 

The  district  court,  at  the  March  term,  1874,  rendered  judg^ 
ment  in  favor  of  Condon  and  others,  defendants  in  error,  in  certain 
foreclosure  proceedings  involving  the  rights  of  plaintiffs  in  error  and 
defendants  in  error,  where  the  principal  questions  between  the  par- 
ties wa^  as  to  the  priority  of  their  respective  liens  on  the  same  real 
property.  The  lien  of  Cooper  &  Co.  was  adjudged  to  be  subsequent 
to  the  liens  of  Condon  and  two  others  of  the  defendants  in  error,  and 
from  such  decision  Cooper  &  Co.  appeal. 

Thunton  db  Keplingef  for  plaintiffs  in  error. 

F.  A.  Settis,  for  defendants  in  error. 

Yalbntine,  J.  This  was  an  action  brought  by  G.  &  Or.  Cooper  & 
Co.,  against  C.  M.  Condon  and  various  other  persons,  for  the  pur- 
pose of  recovering  a  personal  judgment  against  D.  S.  Wood  and  B. 
Edwards,  for  the  amount  of  three  promissory  notes  given  by  Wood 
and  Edwards  to  the  plaintiffs,  and  for  the  purpose  of  foreclosing  a 
mortgage  on  certain  real  estate  given  by  Wood  and  wife  to  the  plain- 
tiffs to  secure  the  payment  of  said  notes,  and  of  having  their  (the 
plaintiffs')  lien  on  said  real  estate  declared  prior  to  Condon's  lien,  and 
to  the  liens  of  all  the  other  defendants.  The  action  was  commenced  in 
the  distxict  court  of  Labette  county  on  August  27, 1878.     On  Novem- 

iSee  Shepard  v.  Allen,  16  Kan.  t84;  Medberry  v.  Soper,  17  Kan.  875.  See,  gen- 
erally. AS  to  payment  by  checks  or  notes,  Slermeyer  v.  Newby«  14  Kan.  *164,  and 
note. 
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ber  7tb  foUowiDg,  the  plaintiffs  filed  in  said  eoart  a  petition,  affi- 
davit, and  a  paper  in  the  form  of  a  bond,  for  the  purpose  of  remor- 
in^;;  the  case  from  the  district  court  of  Labette  county  to  the  United 
States  circuit  court.     The  application  was  informal  and  insufficient, 
for  reasons  not  necessary  now  to  state.    Even  the  plaintiffs  them- 
selves seem  to  have  treated  the  application  as  insufficient ;  for  after- 
wards they  filed  a  supplemental  petition  in  the  case,  changing 
*574    very  *much  their  original  cause  of  action,  making  two  new 
parties,  asked  for  and  obtained  a  temporary  injunction  against 
one  of  these  new  parties,  made  motions  in  the  case  with  regard  to  a 
certain  fund  which  bad  just  been  created,  filed  a  reply  to  an  answer 
^  of  one  of  said  new  parties,  and  on  March  7,  1874,  filed  a  new  affida- 

%  vit  and  a  new  bond  for  the  removal  of  the  case  to  the  United  States 

J  circuit  court.     The  hearing  of  the  application  for  said  removal  was 

then  postponed  until  the  twentieth  of  said  March.  Before  that  day, 
and  on  the  ninth  of  said  Marchi  the  defendant  Condon  took  judg- 
ment against  the  plaintiffs  in  their  absence,  and  without  any  notice 
to  them  or  their  attorneys.  Of  eourse,  the  oourt  below  erred  in  per- 
mitting Condon  to  do  this ;  and  it  now  remains  to  be  seen  whether 
the  error  was  material  and  substantial.  Said  judgment  in  effect  was 
that  Condon's  lien  on  said  real  estate  was  prior  to  that  of  the  plain- 
tiffs. On  March  20th  said  application  for  removal  was  overmled, 
and  we  think  rightly  so.  There  were  several  irregnlarities  in  the 
application;  for  instance,  the  plaintiffs  did  not  "make  and  file"  the 
kind  of  affidavit  required  by  law.  They  made  the  application  nnder 
the  act  of  congress  of  May  2, 1867,  (14  U.  S.  8t.  at  Large,  559.)  That 
act  authorizes  the  removal  of  a  case  by  the  plaintiff  from  a  state  court 
into  the  United  States  circuit  court  only  where  ^'he  will  make  and 
file,  in  such  state  court,  an  affidavit  stating  that  he  has  reason  to  and 
does  believe  that,  from  prejudice  or  local  interest,  he  will  not  be  able 
to  obtain  justice  in  such  state  court."  In  the  present  case  the  affi- 
davit was  made  and  filed  by  one  L.  W.  K.,  who  says  in  his  affidavit 
that  he  is  ''the  attorney  and  agent  of  the  plaintiffs  ;**  that  he  kimelf 
(not  the  plaintiffs,  nor  either  of  them)  ''has  reason  to  and  does  believe 
that,  from  prejudice  and  local  influence,  the  said  plaintiffs  will  not 
be  able  to  obtain  justice  in  the  state  court."  He  does  not  state,  nor 
is  it  anywhere  shown,  why  the  plaintiffs,  or  some  one  of  them,  did 
not  make  the  affidavit ;  nor  is  it  shown  whether  tiiey  have  any  reason 
to  believe  or  do  believe  that  they  could  not  obtain  justice  in  soeh 
state  court.  The  affidavit  shows  that  it  is  (he  attorney  and 
*575  agent  *of  the  plaintiffs  who  has  reason  to  and  does  believe 
this.  .There  is  no  authority  given  in  the  statute  for  a  plaintiff 
to  swear  by  his  attorney  or  agent ;  nor  is  there  any  authority  given  for 
his  attorney  or  agent  to  "make  and  file"  the  affidavit;  nor,  under 
the  statute,  is  the  attorney's  or  agent's  belief  material.  We  do  not 
know  that  there  ever  has  been  any  direct  adjudication  upon  this  ex- 
act question  now  under  consideration  by  any  court  of  last  resort.    It 
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was  cmoe,  however,  decided  by  Judges  DuiLOn  and  Dundt,  of  the 
United  States  circuit  court,  that  the  plaintiff's  attorney  coald  not 
make  the  affidavit.  Bands  v.  Smith,  1  Dill.  898,  note.  See,  also. 
Dodge  V.  Northwestern  U.  P.  Co.,  18  Minn.  458,  (Gil.  487.)  We  do 
not  think  that  the  affidaivit  in  this  case  was  sufficient;  and  we  do  not 
think  that  the  state  courts  are  bound  to  resort  to  extraordinarily  lib- 
eral construction  for  the  purpose  of  ousting  themselves  of  the  juris* 
diction  of  cases. 

After  said  application  for  removal  was  overruled,  the  plaintiffs 
moved  the  court  to  vacate  and  set  aside  the  judgment  rendered  on 
March  9th  in  favor  of  Condon.  This  motion  was  overruled  on  April 
4th.  Said  judgment,  as  we  have  already  stated,  was  merely  that 
Condon's  lien  on  the  premises  in  controversy  was  prior  to  the  plain- 
tiffs' lien;  No  other  or  different  judgment  could  have  been  rendered 
upon  the  pleadings  in  the  case.  Condon  set  up  in  his  answer  new 
matter,  showmg  that  his  lien  was  prior  to  that  of  the  plaintiffs; 
and  the  plaintiffs  did  not  file  any  reply  thereto,  controverting  the 
allegations  of  said  answer.  Hence  the  answer  setting  up  new  mat- 
ter must  be  taken  as  true.  Civil  Code,  §  188.  And  hence,  if  the 
plaintiffs'  motion  had  been  sustained,  and  the  judgment  set  aside  and 
vacated,  the  court  would  have  been  bound  to  again  render  the  same 
judgment  upon  the  pleadings,  unless  the  plaintiffs  could  have  got 
leave  to  file  a  reply.  The  plaintiffs  were  in  default  for  want  of  a 
reply  when  the  judgment  was  rendered,  and  they  gave  no  reason  to 
the  court  for  their  default,  except  that  tbey  bad  thought  that  they 

had  filed  a  reply.  They  did  not,  when  they  made  their  motion, 
*576    nor  at  any  other  time,  offer  to  file  a  *reply,  or  ask  leave  of 

the  court  to  file  a  reply.  They  stated  that  they  had  a  defense 
to  Condon's  answer,  and  that  the  answer  was  a  sham;  but  they  did 
not  state  what  their  defense  was,  nor  why  nor  how  Condon's  answer 
was  a  sham.  Tbey  did  not  deny  the  truth  of  the  facts  alleged  in  the 
answer;  and  a  great  many  of  them  were  unquestionably  true.  If  said 
judgment  had  never  been  rendered,  if  the  application  of  the  plaintiffs 
had  been  made  for  leave  to  file  a  reply,  instead  of  to  vacate  said  judg- 
ment, and  if  they  had  made  no  further  or  better  showing  than  they 
did  on  this  application,  the  court  would  not  have  erred  in  refusing 
to  grant  them  leave  to  file  a  reply;  or  at  most  it  would  not  have  com- 
mitted an  error  sufficient  to  authorize  a  reversal  of  its  rulings.  When 
the  plaintiffs  moved  to  set  aside  said  judgment,  they  should  have 
shown  what  their  defense  to  said  answer  was,  what  portions  (if  any) 
of  the  answer  they  controverted,  why  they  were  in  default,  and  should 
have  offered  to  file  a  reply  upon  the  condition  that  the  judgment  was 
set  aside.  For,  as  the  pleadings  then  were,  if  the  court  had  granted 
their  motion  to  vacate  the  judgment,  the  court  would  then  imme« 
diately  have  rendered  the  same  judgment  upon  the  pleadings. 

On  the  same  day  that  this  motion  was  overruled,  (but  whether  be- 
fore or  after  is  not  shown,)  the  action  as  between  the  plaintiffs  and 

V.  15k— 28 
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the  dsher  defendants  was  tried.  And  on  this  trial  it  was  shown  that, 
even  if  the  plaintiffs  had  filed  a  zeply,  and  tried  their  ease  as  between 
themselves  and  Condon,  the  'same  jodgment  shoald  have  been  ren- 
dered. In  any  manner  in  which  we  may  view  the  case,  we  do  not 
think  that  the  error  of  the  district  eoart  in  rendering  the  Condon 
judgment  at  the  time  it  did  was,  or  is  now,  such  a  material  error  aa 
will  require  a  reversal  of  the  judgment.  On  the  said  trial  between 
the  plaintiffs  and  the  other  defendants  the  plaintiffs  obtained  the  per- 
sonid  judgment  against  Wood  and  Edwards  which  they  prayed  for  in 
their  petition.  They  also  obtained  judgment  against  all  the  defend* 
ants,  except  Condon,  Doty,  and  Aviso  &  Co.,  that  their  lien  was  the 

!u.  prior  lien  on  the  premises.     They  in  fact  obtained  everything 

*577    they  asked  *for,  except  that  the  court  rendered  judgment  that 

J  the  liens  of  Condon,  Doty,  and  Aviso  &  Co.,  were  prior  to  theirs, 

^  and  of  this  last  ruling  they  now  complain. 

The  facts  of  the  case  were  substantially  as  follows :  Originally 
Macon,  Krell,  and  Conwell  owned  Block  No.  13  in  Oswego,  Labette 
county.  On  January  10,  1870,  Macon  and  KteU  gave  to  Cooper  St 
Co.  their  two  promissory  notes,  for  $740.25  and  $775.50,  due  in  six 
and  nine  months,  respectively.  On  March  1,  1870,  Macon  and 
Krell  executed  a  trust  deed  for  said  premises  to  one  C.  F.  Drake,  for 
the  purpose  of  securing  the  payment  of  said  notes.  The  trust-deed 
does  not  purport  to  secure  the  JM>t  evidenced  by  the  notes.  On  Jan- 
uary 10,  1871,  Macon,  Erell,  and  Conwell  mortgaged  said  property  to 
Condon  to  secure  the  payment  of  three  promissory  notes  held  by  Con- 
don against  themselves  for  the  aggregate  amount  of  $1,809.41.  On 
March  14, 1871,  Macon  and  Erell  mortgaged  said  property  to  £m- 
mert  Doty  to  secure  the  payment  of  a  certain  note  for  $350  held  by 
Doty  against  themselves.  Afterwards,  probably  about  December  26, 
1871,  Macon,  Erell,  and  Conwell  sold  and  conveyed  said  property  to 
David  3.  Wood,  and  Cooper  &  Co.  surrendered  to  Wood  the  said  notes 
of  Macon  and  Erell  to  themselves,  and  took  in  their  stead  three  other 
notes  executed  by  Wood  and  one  B.  Edwards  to  themselves,  dated 
December  26, 1871,  one  for  $300,  and  the  other  two  each  for  $713.63, 
and  due  in  substantially  eight,  twelve,  and  eighteen  months;  and 
Wood  and  wife  executed  a  mortgage  on  said  property  to  Cooper  i 
Co.,  dated  December  26,  1871,  acknowledged  April  27,  1873,  and  re- 
corded August  27,  1878,  ''to  secure  the  payment  of  the  sum  of 
$1,727.27,  •  *  *  according  to  the  terms  of"  said  three  promis- 
sory notes.  On  Febmary  3, 1872,  Wood  mortgaged  said  property  to 
Aviso  &  Co.  to  secure  the  payment  of  a  debt  evideneed  by  a  certain 
note  held  by  Aviso  &  Co.  against  Wood.  Said  mortgage  was  recorded 
February  17,  1872.  It  is  unnecessary  for  us  to  mention  the  chums 
of  the  other  defendants,  for,  as  against  them,  the  court  fbond 
*578  and  ren'^dered  judgment  in  favor  of  Cooper  it  Co.  We  think 
that  the  judgment  of  the  court  below,  that  the  liens  of  Condon, 
Doty,  and  Aviso  &  Co.  are  prior  to  that  of  Cooper  &  Co.,  is  correct. 
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The  only  gronnd  npon  which  Cooper  &  Go.  olaim  that  their  lien  is 
prior  to  those  of  Condon,  Doty,  and  Avise  &  Go.  is  that  they  have  a 
right  to  date  the  origin  of  their  lien  back  to  the  execution  of  the  trust 
deed  from  Macon  and  Erell  to  Drake,  which  is  prior  to  the  existence 
of  all  the  other  liens.  But,  as  we  have  said  before,  that  trust  deed 
was  executed  merely  to  secure  the  payment  of  two  certain  promissory 
notes,  and  Cooper  &  Co.  had  no  possible  interest  in  said  notes  when 
they  commenced  this  suit.  They  had  surrendered  them  long  before 
the  oommenoement  of  this  action.  The  notes  were  probably  canceled 
and  extingnished  when  they  were  snrrendered ;  but  if  not,  still  the 
plaintiffs  had  no  interest  in  them.  The  trust  deed  was  merely  an 
incident  to  the  notes,  and  followed  them.  Whoever  at  any  time 
owned  the  notes,  owned  the  trust  deed;  and  if  the  notes  were  at  any 
time  extinguished,  the  trust  deed  was  also  and  necessarily  extinguished. 
We  suppose  that  where  a  mortgage  is  given  to  secure  the  payment  of 
a  particular  debt,  the  mortgage  is  not  exhausted  until  the  debt  is 
paid  or  canceled,  although  the  debt  may  in  the  mean  time  be  evidenced 
by  several  different  promissory  notes.  In  fact,  wherever  a  mortgage 
is  given  to  secure  the  performance  of  any  particular  act,  the  mort- 
gage will  not  be  exhausted  until  that  particular  act  is  performed,  or 
until  the  performance  thereof  is  excused  by  some  subsequent  transac- 
tion. But  that  is  not  this  case.  It  was  not  the  debt^  aside  from  the 
notes f  that  was  secured  by  said  trust  deed;  but  it  was  merely  the 
debt  as  evidenced  by  said  promissory  notes  that  was  secured.  The 
intention  of  the  parties  must  always  govern  in  transactions  of  this 
kind;  and,  evidently,  the  intention  of  the  parties,  from  the  language 
of  the  trust  deed,  was  merely  to  secure  those  notes ;  and  then,  afters- 
wards,  it  was  clearly  the  intention  of  the  parties  to  divest  Cooper  ft 
Co*  of  all  property  or  interest  in  the  notes.  And  clearly,  when 
*57fit  Cooper  ft  Go.  parted  with  their  interest  in  the  *notes,  they 
parted  with  the  auxiliary  security  connected  with  the  notes. 
The  lien  of  the  trust  deed  followed  the  notes,  and  did  not  remain 
with  Cooper  ft  Co. 

The  judgment  of  the  court  below  must  be  affirmed. 

(All  the  justices  concurring.) 
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Jambs  M.  Touho  v.  Euhu  WHimifHAXiL. 

Julj  Term,  1875, 

I.  Umitations :  Fraud,  Action  for*  Section  18  of  the  Code,  which  proTidei, 
among  other  things,  that  "an  action  for  relief  on  the  ground  of  fraad" 
can  only  be  brought  within  two  years  after  the  cause  of  action  shall  have 
accrued,  and  that  *Hhe  cause  of  action  in  each  case  shall  not  be  deemed 
to  have  accrued  until  the  discovery  of  the  fraud,"  applies  to  actioDB  for 
damagw  founded  upon  fraud,  an  well  as  to  actions  for  eqMaliU  rAUf 
founded  upon  fraud. 

2. :  What  must  be  Alleged  ia  Petition.    Where  the  petition  in  such 

a  case  shows  upon  its  face  that  the  fraud  upon  which  the  cause  of  action 
is  founded  was  consummated  more  than  two  years  before  the  commence- 
ment of  ttie  action,  the  plaintiff  must  further  set  forth  in  his  petition 
that  he  did  not  discover  the  fraud  until  within  less  than  two  years  before 
the  commencement  of  the  action,  or  his  petition  will  be  held  defective  on 
demurrer.^ 

Error  from  Nemaha  district  court* 
The  case  is  stated  in  the  opinion. 
Nathan  Price  and  W.  D.  Webb,  for  plaintiff. 
fF.  W  Owthrie,  for  defendant. 

YAiiENTiNB,  J.  The  plaintiff  in  error,  who  was  also  plaintiff 
*580     below,  set  forth  in  his  petition  below,  in  two  separate  ^counts, 

two  supposed  causes  of  action:  The  defendant  demurred  to 
said  petition,  and  to  each  count  thereof,  on  the  ground  that  neither 
of  them  stated  facts  sufficient  to  constitnte  a  cause  of  action.  The 
eourt  below  sustained  the  demurrer.  Said  supposed  causes  of  action 
are  founded  upon  certain  alleged  false  and  fraudolent  representatioDS 
made  by  the  defendant  for  the  purpose  of  inducing  the  plaintiff  to 
purchase  certain  real  estate  from  the  defendant,  and  which  did  so  in- 
duce the  plaintiff  so  to  purchase  said  real  estate.     The  plaintiff  still 

■ 

1  Where  A.  purchases  real  estate  as  the  agent  of  another,  and  pays  for  the  same 
out  of  the  funds  of  his  principal;  and,  without  the  knowledge  and  consent  of  bis 
principal,  takes  the  deeds  to  the  lands  in  his  own  name  as  the  grantee,  and  there- 
after retains  the  title  to  the  property  in  himself  to  his  deaUi,  and  more  than  nine 
years  after  the  purchase,  and  an  action  is  brought  after  the  decease  of  A.  by  his 
principal^against  the  heirs  at  law  of  A.,  to  have  the  heirs  decreed  trustees  for  the 
plaintiff's  use  and  benefit,  of  the  legal  title  of  such  real  estate,  and  to  have  them 
compelled  to  convey  the  legal  title  to  the  plaintiff,  who  is  the  equitable  owner  of 
the  land,  held,  that  such  action  comes  within  the  provisions  of  subdivision  8  of 
section  18  of  the  Code,  as  the  action  is  for  relief  on  the  ground  of  fraud;  that  the 
statute  excepts  the  principal  from  the  limitation  until  a  discovery  of  thefrand. 
Main  v.  Payne,  17  Kan.  G08.  See  Sweet  v  Hentig.  24  Kan.  497,  where  facU  of 
case  were  held  to  be  a  bar  to  relief.  Fraudulent  failure  of  agent  to  pay  taxes, 
Woodman  v.  Davis.  82  Kan.  844,  S.  0.  4  Pac.  Rep.  262;  of  occupant  to  pay  taxes. 
Doyle  V.  Doyle.  88  Kan.  721 ;  S.  0. 7  Pac.  Rep.  616.  See  the  very  full  notes  of  rece&t 
cases  on  questions  of  limitations  of  actions  to  Bradley  v.  Cole,  25  K.  W.  Rep.  851: 
Qerman  S.  &  L.  Soc.  v.  Hutchinson,  8  Pac.  Rep.  628;  Perry  Co.  v.  Railroad  Co.  2 
N.  £.  Rep.  867.    Pleading  statute,  Zane  v.  Zane,  6  Kan.  78,  and  note. 
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retains  the  land  purchased^  and  now  sues  for  the  damages  claimed  to 
baye  resulted  from  said  alleged  false  and  fraudulent  representations. 
Said  alleged  false  and  fraudulent  representations  were  made,  and  the 
land  purchased,  on  May  S3,  1871.  This  suit  was  commenced  Sep* 
tember  5,  1873. 

The  first  question  raised  and  to  be  considered  by  this  court  is 
whether  said  supposed  causes  of  action  are  not  barred  by  the  statute 
of  limitations.     Subdivision  8  of  section  18  of  the  Civil  Code  provides, 
among  other  things,  that  ''an  action  for  relief  on  tbe  ground  of  fraud" 
can  only  be  brought  within  two  years  after  the  cause  of  action  shall 
have  accrued,  and  "the  cause  of  action  in  such  ease  shall  not  be  deemed 
to  have  accrued  until  after  the  discovery  of  the  fraud."     It  is  con- 
tended by  plaintiff  that  this  statute  does  not  apply  to  the  case  at  bar» 
because  tbis  statute  applies  only  to  actions  for  "relief,"  while  the 
plaintiff  claims  that  this  action  is  not  for  "relief,"  but  for  damages. 
The  claim  of  the  plaintiff  is  not  tenable.     This  is  an  action  for  relief, 
in  the  nature  of  damages,  and  for  such  relief  as  comes  within  such 
statute.     If  this. action  is  not  for  relief,  and  sueh  an  action  as  may 
be  barred  by  such  statute  of  limitations,  then  there  is.no  statute  of 
limitations  for  this  class  of  actions.     The  claim  of  the  plaintiff  is 
substantially  this :     An  action  for  equitable  relief  founded  on  fraud 
comes  within  the  statute,  and  is  barred  in  two  years ;  but  an  action 
for  legal  relief  founded  on  fraud  does  not  come  within  the  statute, 
and  is  therefore  never  barred.     In  other  words,  all  the  entfances  to 
a  court  of  equity  are  closed  in  two  years  for  all  actions  founded 
*581     on  fraud;  but  ^courts  of  law  are  kept  open  for  sueh  actions 
forever.     This  claim  is  not  tenable. 
The  second  count  of  the  petition  shows,  beyond  all  doubt,  that  the 
cause  of  action  set  forth  in  that  count  is  barred.     The  alleged  fcaud 
was  consummated  on  May  22, 1871.     The  plaintiff  knew  of  it  at  least 
as  early  as  August  1, 1871;  for  on  that  day  he  bought  in  the  adverse 
claims  which  he  now  contends  the  defendant  fraudulently  represented 
that  he  had  obtained  and  conveyed  to  the  plaintiff,  and  this  suit  was 
not  Commenced  until  September  5,  1873. 

But  with  respect  to  the  first  cdunt  of  the  petiti<m  a  much  more 
difficult  question  arises.  That  count  does  not  show  affirmatively 
when  the  plaintiff  first  obtained  knowledge  of  the  fraud  alleged  to 
have  been  perpetrated  upon  him;  and  therefore  it  does  not  show 
affirmatively,  unless  by  presumption  or  implication,  when  the  statute 
of  limitations  commenced  to  run  against  the  cause  of  action  stated 
in  such  count.  Tbe  cause  of  action  stated  therein  was,  of  course, 
complete  on  the  very  day  that  the  alleged  fraudulent  transaction  was 
finally  consummated;  but,  for  the  purpose  of  the  statute  of  limita- 
tions, the  cause  of  action  is  not  to  be  deemed  to  have  accrued  until 
the  discovery  of  the  fraud  by  the  party  aggrieved.  That  is,  in  such 
actions,  although  the  cause  of  action  is  perfect  on  the  very  day  that 
the  fraud  is  consummated,  yet  the  statute  of  limitations  does  not 
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begin  to  operate  upon  Buoh  oanse  of  action  until  the  fraad  is  diaeovered. 
Or,  in  other  words,  the  want  of  a  disooyery  or  iLnowledge  of  the  fraud 
constitates  one  of  the  exceptions  which  take  the  ease  out  of  the  opera- 
tion of  the  statute.  Now,  whose  daty  is  it  to  plead  this  exception? 
and  in  what  pleading  must  it  be  stated?  It  has  always  been  the 
duty  of  the  plaintiff,  both  in  courts  of  law  and  in  courts  of  equity,  to 
plead  the  exceptions,  where  the  question  of  the  statute  of  limitations 
has  been  properly  raised  by  the  defendant.  And  it  never  was  the  duty 
of  the  defendant  in  such  a  case  to  negative  the  exceptions.  Zane  v. 
Zane,  5  Kan.  *187.  The  most  that  has  ever  been  required  of 
*683  "^a  defendant  has  been  to  require  him  to  plead  the  statute, 
f^  and  even  then,  as  in  all  other  cases,  it  devolved  upon  the 

plaintiff  to  plead  the  exceptions  which  he  believed  would  take  the  case 
out  of  the  operation  of  the  statute.  And  in  equity  prabtice,  and 
under  the  various  codes,  where  the.  bill  or  petition  shows  that  the 
claim  of  the  plaintiff  is  barred  by  the  statute,  it  always  devolves  upon 
the  plaintiff  to  plead  the  exceptions  in  his  bill  or  petition,  or  the  same 
will  be  considered  defective  on  demurrer.  The  exact  question  we  axe 
now  discussing  has  been  decided  in  California.  Sublette  v.  Tinney, 
9  Cal.  423;  Boyd  v.  Blankman,  29  Cal.  20,  44;  Garpentier  v.  City  of 
Oakland,  80  Oal.  444.  In  the  first  case  the  court  say:  "The  seven- 
teenth section  of  the  statute  of  limitations  provides  that  certain  ac- 
tions must  be  commenced  within  three  years,  and,  among  others,  an 
action  fdr  relief  on  the  ground  of  fraud ;  the  cause  of  action  in  such 
case  not  to  be  deemed  to  have  accrued  until  the  discovery  by  the  ag- 
grieved party  of  the  fact  constituting  the  fraud.  The  cause  of  action 
cannot  be  deemed  to  accrue  upon  the  discovery  of  the  fraud  in  any 
other  sense  than  that  the  statute  will  not  be  deemed  to  commence 
running  until  such  period.  Fraud  is  the  substantiye  cause  of  action. 
Upon  its  commission  the  right  of  action  arises;  not  upon  its  discovery. 
The  policy  of  the  law  is  that  actions  on  this  ground  should  be  com- 
menced within  three  years,  but,  that  innocent  parties  may  not  suffer 
while  in  ignorance  of  their  rights,  the  stetute  excepts  them  from  the 
limitation  until  a  discovery  of  the  fraud.  The  latter  clause  of  the 
section  must  therefore  be  considered  as  an  exception  merely  to  the 
general  provision,  and  be  pleaded  as  such.  In  the  present  case,  then, 
the  cause  of  action  accrued  upon  the  execution  of  the  contract.  As 
this  was  more  than  three  years  previous  to  the  commencement  of  the 
suit,  the  cause  of  action  was  barred,  and  the  objection,  being  apparent 
upon  the  face  of  the  complaint,  could  be  taken  advantage  of  by  de- 
murrer. If  the  plaintiff  was  within  the  exceptions  of  the  statute,  it 
was  incumbent  upon  him  to  state  it  in  his  complaint.**     Sublette  v. 

Tinney,  supra. 
*588    *  We  do  not  think  the  court  below  erred  in  susteining  said  de- 
murrer.    The  petition  showed  upon  its  face  that  the  fraud 
upon  which  the  cause  of  action  is  founded  was  consummated  more 
than  two  years  before  the  commencement  of  this  action,  and  the  pe- 
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tition  did  not  show  that  the  plaintiff  did  not  disicoviar  said  fratid  nnlil 
within  less  than  two  years  before  the  commencement  of  this  aotioU' 
The  only  allegation  of  the  petition  that  has  the  slightest  reference  t^ 
such  a  showing  is  as  hereafter  stated.  The  alleged  fraud  was  con* 
oerning  the  boundary  lines  of  the  land  purchased  by  the  plaintifF,  and 
the  said  allegation  is  as  follows:  "On  said  day  [when  said  land 
was  purchased]  the  plaintiff  was»  always  before  had  been,  and  for  a 
long  time  thereafter  remained,  ignorant  of  the  boundary  lines  of  said 
land,  except  as  hereinafter  stated,  to-wit,  that  ail  knowledge  he  had 
in  regard  to  the  boundary  lines  of  said  land,  before  the  sale  was  ne- 
gotiated, he  obtained  from  the  defendant  at  the  time  he  purchased 
said  land."  This  allegation  does  not  pretend  to  show  when  the  plain, 
tiff  discovered  that  the  boundary  lines  were  different  from  what  he 
had  previously  believed  them  to  be,  and  it  does  not  pretend  to  show 
that  such  discovery  was  made  within  less  than  two  years  before  the 
eommencement  of  this  action.  We  therefore  think  the  petition  is 
defective  in  stating  a  cause  of  action  which  appears  to  be  barred  by 
the  statute  of  limitations. 

The  judgment  of  the  court  below  must  therefore  be  affirmed. 

EiNGMANi  G.  J.,  concurring. 


*584  *A.  L.  Stsvbns  v.  Thobcas  Ablb, 

■ 

July  Term,  1875. 

Counter-claim  and  Set-Off:  Unliquidated  Demands.  In  this  state  any 
cause  of  action  arising  from  contract,  whether  it  be  for  a  liquidated  de- 
mand or  for  unliquidated  damages,  maj  constitute  a  set-off,  and  be 
pleaded  as  such  In  any  action  founded  upon  contract,  whether  such  ir^ 
tion  be  for  a  liquidated  demand  or  for  unliquidated  damages.^ 

Error  from  Jackson  district  court. 

Action  by  Able  to  recover  a  balance  of  $100  due  him  upon  the  sale 
of  certain  cattle.  Stevens  filed  a  bill  of  particulars,  alleging  as  a  de* 
fense,  by  way  of  set-ofF,  ''that  on  or  about  the  twenty-fourth  of  Feb* 
ruary,  1873,  he  purchased  of  Able  a  certain  lot  of  hogs,  to  be  not  lest' 
than  fifty  nor  more  than  fifty-five;  that  said  contract  was  in  writing* 

^  A  iudgmeat  can  be  pleaded  as  a  set-off  in  an  action  founded  upon  contract 
and  altl^pugh  such  action  be  for  unliquidated  damages.  Read  v.  Jeffries,  10  Km 
084. 
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signed  by  Able;  tbat»  at  the  same  time,  Sieyens  paid  to  Able  upon 
that  said  contract  and  pnrobase  $25 ;  that  the  hogs  were  to  be  de- 
livered by  Able  to  Stevens  in  May,  1878,  at  each  time  as  Stevens  might 
deem  proper  to  receive  them,  at  the  weighing^scales  of  A.  G.  Gamp- 
belU  near  Gircleville;  that  Stevens  was  to  pay  Able  for  the  said  hogs, 
npon  delivery,  three  cents  per  pound  gross;  that,  on  or  about  the 
twenty-seventh  of  said  May,  Stevens  demanded  the  hogs  of  Able,  and 
requested  him  to  deliver  them  as  per* contract,  whieh  Able  refused  to 
do,"  for  which  Stevens  claimed  $160  damages.  The  district  cocurt, 
at  the  April  term,  1874,  ref  ased  to  hear  any  testimony  in  support  of 
this  claim,  and  gave  judgment  in  favor  of  Able. 

J.  H,  Keller,  for  plaintiff  in  error. 

The  Code  permits  a  cause  of  action  arising  on  contract  to  be  set 
off,  without  distidguishing  between  the  kind  or  nature  of  such  cause 
of  action.  It  cannot  be  the  intention  of  the  Code  to  allow  a  plaintiff 
to  set  up  two  or  more  causes  of  action  in  his  petition,  and  then  eon- 
fine  a  set-off  to  a  limited  class  of  contracts.  Code,  §§  94,  96, 98.  The 
language  of  the  Code  includes,  as  matters  of  set*off,  every  kind 
*585  of  cause  *of  action,  liquidated  and  unliquidated,  which  can 
arise  upon  contract ;  and  there  seems  to  be  no  good  reason  for 
limiting  its  operation  to  liquidated  damages  so  long  as  the  statute 
does  not  so  provide.  1  Nash,  PI.  &  Pr.  720 ;  Wagner  v.  Stocking,  23 
Ohio  St.  297.  The  manifest  policy  of  the  Code  is  to  obviate  saeb 
circuity  of  actions,  for  it  provides,  (section  96,)  if  the  defendant  omit 
to  set  up  a  counter-claim  or  set-off,  he  cannot  recover  costs  against 
the  plaintiff  in  any  subsequent  action  therein.  It  is  the  only  manner 
in  which  the  spirit  of  the  statute  can  be  made  available  without  another 
action.     Morgan  v.  Spangler,  20  Ohio  St.  88,  54. 

W.  H.  Dodge,  for  defendant  in  error. 

Plaintiff  in  error  does  not  seem  to  discriminate  between  a  counter- 
claim and  a  set-off.  In  his  bill  of  particulars  he  calls  the  matters 
which  he  sets  up  as  a  defense  a  "set-off  or  counter-claim."  A  counter- 
claim is  defined  by  section  95,  and  a  set-off  by  section  98,  of  the  Code. 
The  mere  calling  of  the  facts  set  up  as  a  defense  one  or  the  other, 
will  not  make  them  so.  The  pleading  filed  by  Stevens  was  not  a 
counter-claim,  because  it  did  not  arise  out  of  the  contract  or  transac- 
tion set  forth  in  the  petition  as  a  foundation  of  plaintiff's  claim,  or 
connected  with  the  subject  of  the  action.  If  it  had,  it  would  have 
been  good,  whether  the  damages  claimed  were  liquidated  or  unliqni- 
dated.  But  plaintiff  in  error  now  claims  that  it  is  purely  a  "set-off" 
which  he  pleads.  A  set-off  is  allowed  only  when  the  demand  to  be 
set  off  is  liquidated,  or  capable  of  being  aeceriained  by  calculation. 
Sedg.  Dam.  502;  Wat.  Set-off,  328,  333;  Barb.  Set-off,  76;  Batter- 
man  V.  Pierce,  3  Hill,  171. 

Unliquidated  damages  claimed  have  never  been  permitted  to  be  set 
off,  unless  expressly  allowed  by  statute.  Sedg.  Dam.  488;  Butts  v. 
Collins,  13  Wend.  139,  156;  McDonald  v.  Neilson,  2Cow.l40;  Cor- 
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nell  y.  Gnm,  10  Serg.  &  B.  14;  U.  S.  y.  Robeson,  9  Pet.  319; 
Hepbam  v.  Hoag,  6  Cow.  618 ;  Wat  Set-off,  147,  883.  "It  is  npw  be- 
lieved that  setK>ff  most  be  limited  as  heutofore^  when  the  snm  claimed 
oonstitutes  a  liquiduted  demand."     1  Nash,  PL  721. 

*586     ^Valentine,  J.     This  action  was  commenced  originally  in  a 
jnstice's  conrt  by  Able  against  Stevens.    Each  party  filed  a 
bill  of  particulars  in  the  justice's  court.    Each  set  forth  in  his  bill  of 
particulars  a  cause  of  action  in  favor  of  himself,  and  against  his  ad- 
versary, and  arising  out  of  and  founded  upon  contract.     Able,  how- 
ever, claims  that  the  cause  of  action  set  forth  in  his  bill  of  particu- 
lars was  for  a  liquidated  demand,  and  that  the  cause  of  action  set 
forth  in  Stevens'  bill  of  particulars  was  for  unliquidated  damages. 
We  shall  decide  the  case  upon  the  theory  that  this  claim  of  Able  is 
correct.     Able  further  claims  that,  because  Stevens'  cause  of  action 
is  for  unliquidated  damages,  it  is  therefore  not  the  subject  of  set-ofiF 
in  this  action.     The  case  was  tried  before  the  justice,  judgment  ren- 
dered therein,  and  then  appealed  to  the  district  court.     The  case  was 
again  tried  in  the  district  court.     There  the  court  refused  topermit  the 
defendant,  Stevens,  to  prove  bis  cause  of  action,  on  the  ground  that  it 
was  not  the  subject  of  set-off.    We  think  the  court  erred.    In  this 
state  any  cause  of  action  arising  from  contract,  whether  it  be  for  a  liq- 
uidated demand  or  for  unliquidated  damages,  may  constitute  a  set- 
off, and  may  be  pleaded  as  such  in  any  action  founded  on  contract, 
whether  such  action  be  for  liquidated  demand  or  for  unliquidated 
damages.     Civil  Code,  §§  94,  98.     While  it  is  not  clear  beyond  all 
possible  doubt  that  this  is  the  meaning  of  our  statutes,  yet  we  think 
that  this  is  the  clear  import  of  the  same.     They  provide  that  '*the 
defendant  may  set  forth,  in  his  answer,  as  many  grounds  of  defense, 
counter-claim,  set-off,  and  for  relief  as  he  may  have,  whether  they 
be  such  as  have  been  heretofore  denominated  legal  or  equitable,  or 
both,"  (Code,  §  94;)  and  ''a  set-off  can  only  be  pleaded  in  an  action 
founded  on  contract,  and  must  be  a  cause  of  action  arising  upon  con- 
tract, or  ascertained  by  the  decision  of  a  court,"  (Code,  §  98.)     We 
suppose  that  there  can  be  no  question  as  to  the  applicability  to  this 
case  of  these  provisions  of  the  Code,  although  the  action  was 
*587    commenced  in  a  justice's  *court.    Justices'  Act,  §  185.     The 
construction  that  we  have  given  these  statutes  is  in  accord- 
ance with  the  entire  spirit  of  the  Code,  which  attempts  as  far  as 
possible  to  have  all  matters  of  controversy  between  the  litigating 
parties  determined  in  one  action.     A  plaintiff  may  how  join  in  one 
action  as  many  causes  of  action  as  he  may  have,  whether  legal  or 
equitable,  or  both,  where  they  all  arise  out  of  contracts,  either  ex- 
press or  implied,  and  whether  they  are  for  liquidated  claims  or  unliq- 
uidated damages,  or  for  something  else.     Code,  §  88.    We  suppose 
that  every  lawyer  knows  that  there  was  no  such  thing  as  set-off  at 
ciHnmon  law,  and  the  whole  subject  is  now  governed  by  statute. 
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The  judgment  of  the  coart  below  will  be  reversed,  and .  cause  re* 
man4^d  for  farther  proceedings  in  accordance  with  this  opinion. 
(Ail  the  justices  concurring.) 


Mabshall  Barrt  v.  Mabt  Eiiiinr  Babet. 

July  Term,  1875. 

Descents  and  Distributions:  Bights  of  Widow,  where  the  Husband 
Dies  without  Issue.  A  widow  whose  husband  died  without  issue 
will  take  the  whole  of  her  husband* s  estate  in  the  following  cases:  First, 
where  he  died  without  making  a  will;  seooiid,  where  he  made  a  wiU,  bat 
she  elects  to  take  under  the  law;  third,  where  he  made  a  will,  and  she 
fails  to  elect  to  take  under  the  wilL 

Error  from  Davis  district  court. 

Action  by  plaintiff  for  partition  of  certain  real  property.  All  the 
estate  for  which  partition  was  asked  was  the  property  of  one  Abraham 
Barry  at  the  time  of  his  marriage  with  the  defendant.  Said  Abraham 
died  without  issue,  in  October,  1878.  By  the  last  will  and  testament 
of  said  Abraham  he  devised  all  of  his  estate,  real  and  per- 
*688  sonal,  to  the  defendant.  *(his  widow,)  and  the  plaintiff,  (his 
nephew,)  each  to  receive  one«half,  after  payment  of  his  debts. 
A  part  of  the  real  property  in  question  was  a  homestead,  on  which 
said  testator  and  defendant  resided  at  time  of  testator's  death.  The 
defendant  duly  appeared  before  the  probate  court  of  Davis  county, 
and  refused  to  accept  under  the  provisions  of  the  will,  and  elected 
to  take  the  portion  allowed  her  under  the  law  of  descents.  The  dis- 
trict court,  at  the  May  term,  1874,  sustained  the  claim  of  defendant 
to  the  whole  estate,  and  gave  judgment  accordingly. 

McClure  dt  Humphrey,  for  plaintiff. 

N.  C.  McFarland,  for  defendant. 

Yalbntinb,  J.  The  only  question  in  this  case  is,  who  owns  the 
land  in  controversy ,— -Marshall  Barry  or  Mary  Ellen  Barry  ?  Origi- 
naliy,  Abraham  Barry  owned  it,  and  while  so  owning  it  he  married 
Mary  Ellen  Barry.  Afterwards,  and  on  March  7, 1878,  Abraham  Barry 
made  a  will,  and  by  said  will  devised  one-half  of  all  his  real  estate 
to  his  nephew,  Marshall  Barry.  His  wife,  said  Mary  EUen,  neither 
assented  nor  dissented  as  to  this  will.  On  October  11,  1878,  said 
Abraham  died  without  issue.  Said  will  was  duly  probated.  The 
widow,  Mary  Ellen,  then  refused  to  accept  under  the  will,  and  elected 
to  take  under  the  statutes.  She  npw  claims  to  own  all  the  land  which 
belonged  to  her  husband,  Abraham  Barry,  at  the  date  of  his  death, 
and  Marshall  Barry  claims  to  own  one«half  of  the  same.. .  The  court 
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below  decided  in  f ftvor  of  said  Mary  Ellen.  We  think  the  court  be- 
low decided  coRectly.  Marshall  Barry  has  no  interest  in  the  lax^d 
exoept  what  he  gets  under  the  will.  Hence  we  mast  look  to  the  law 
of  wills  to  see  what  he  does  get.  We  would  first  say»  however,  that 
if  Abraham  Barry  had  died  intestate,  his  widow  would  have  taken 

(under  the  law  of  descents  and  distributions)  the  whole  of  his 
^589    estate  not  necessary  *to  pay  debts,  and  no  part  of  it  would 

have  gone  to  Marshall  Barry,  or  to  any  one  else,  (Gen.  St.  892, 
^94,  §§4,  20;)  and,  if  she  does  not  now  get  the  whole  of  said  estate, 
it  is  because  of  said  will.  Section  17  of  the  law  of  descents  and  dis- 
tributions (Gen.  St.  894)  reads  as  follows:  ''The  widow's  portion 
cannot  be  affected  by  any  will  of  her  husband,  if  she  object  thereto, 
and  relinquishes  all  rights  conferred  upon  her  by  the  will.** 

Turning,  now,  to  the  law  concerning  wills,  (Gen.  St.  1107  et  aeq^) 
the  first  section  of  said  act  concerning  wills  provides  that  "any  per- 
son of  full  age  and  sound  mind  and  memory,  having  an  interest  in 
real  or  personal  property  of  any 'description  whatever,  may  give  and 
devise  the  same  to  any  person  by  last  will  and  testament  lawfully 
executed,  subject^  nev^theleu,  to  the  rights  of  creditors,  and  to  the 
priwiaions  of  this  act"  Section  85  provides  that  "no  man,  while 
married,  shall  bequeath  away  from  his  wife  more  than  one-half  of 
his  property,  nor  shall  any  woman,  while  married,  bequeath  away 
from  her  husband  more  than  one-half  of  her  property.  But  either 
may  consent,  in  writing  executed  in  the  presence  of  two  witnesses, 
that  the  other  may  bequeath  more  than  one-half  of  his  or  her  prop- 
erty from  the  one  so  consenting.''  Section  41  provides  that,  where 
the  widow  has  not  consented  to  the  will,  she  shall  be  cited  to  appear 
before  the  probate  court  '*and  make  her  election,  whether  she  will 
accept"  under  the  will,  "or  take  what  she  U  entitled  to  und^  the  pro- 
vieions  of  the  law  concerning  descents  and  distribiUions."  Section  42 
provides  that  "the  election  of  the  widow  to  take  under  the  will  shall 
be  made  by  her  in  person  in  the  probate  court  of  the  proper  county, 
except  as  hereinafter  provided;  and,  on  the  application  by  her  to 
take  under  the  will,  it  shall  be  the  duty  of  the  court  to  explain  to  her 
the  provisions  of  the  will,  her  rights  under  it,  and  also  her  rights  under 
the  law,  in  the  event  of  her  refusal  to  take  under  the  will.  The  elec- 
tion of  the  widow  to  take  under  the  will  shall  be  entered  upon  the 
minutes  of  the  court;  and,  if  the  tcidow  shall  fail  to  make  such  elec- 

Hon,  she  shaU  retain  her  share  of  the  real  and  personal  estate 
*590     *of  her  htuband  as  she  would  be  entitled  to  by  law  in  case  her 

htuband  had  died  intestate." 
It  will  be  seen  that  the  first  section  of  the  act  concerning  wills  is 
comprehensive,  giving  to  a  man  the  power  to  devise  and  bequeath 
his  whole  estate,  subject,  however,  to  the  other  provisions  of  the  act. 
The  thirty-fifth  section  is  a  limitation  of  that  power,  putting  one-half 
of  his  estate  beyond  his  reach  to  bequeath,  where  he  is  a  married 
man,  except  by  the  written  consent  of  his  wife.     The  word  "bequeath" 
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iu  that  sdotion  probably  means  "devise  and  beqneath."  Bat  it  is 
not  necessary  now  to  so  decide.  Sections  41  and  4S  create  a  further 
limitation  of  the  power  granted  by  section  1.  The  first  section  ean 
operate  to  its  fall  extent  where  a  man  has  no  wife,  or  where  he  gets 
her  written  consent.  The  thirty*fifth  section  can  operate  where  a 
man  has  a  wife,  and  children.  In  sach  a  case  he  ean  bequeath  one- 
half  of  his  property  absolately,  and  the  other  half  with  the  written 
consent  of  his  wife.  The  forty-first  and  forty-seoond  sections  operate 
where  a  man  has  a  wife  and  no  child.  In  soch  a  case  he  cannot 
devise  or  bequeath  any  portion  of  his  estate  except  'with  the  consent 
of  his  wife.  The  meaning  of  these  two  sections  seems  very  plain. 
Under  the  provisions  of  the  law  of  descents  and  distribntions  a  widow, 
whose  husband  died  without  issue  and  intestate,  is  entitled  to  the 
whole  of  her  deceased  husband's  estate.  Gen.  St.  392,  294,  {§  4, 
20.  If,  instead  of  dying  intestate,  her  husband  had,  previoas  to  bis 
death,  made  a  will,  then,  under  said  section  41,  the  widow  may  elect 
whether  she  will  take  under  the  will  ''or  take  what  she  is  entitled  to 
under  the  provisions  of  the  law  concerning  descents  and  distribations;" 
which,  as  we  have  seen,  is  the  whole  of  the  e3(ate.  Under  section  42 
the  probate  court  is  required  to  explain  to  the  widow  her  rights  under 
the  will,  ''and  also  her  rights  under  the  law;"  which,  in  such  a  case, 
is  to  take  the  whole  estate ;  and  then,  "if  the  widow  shall  fail  to  make 
such  election,  she  shall  retain  her  share  of  the  real  and  personal  es- 
tate of  her  husband  as  she  would  be  entitled  to  by  law  in  case  her 
husband  bad  died  intestate.*'  It  will  therefore  be  seen  that  a 
*591  widow,  whose  husband  died  without  issue  *will  take  the  whole 
of  his  estate  in  the  following  cases :  Fintf  where  he  died  with- 
out making  a  will;  Beeond,  where  he  made  a  will,  bnt  she  elects  to 
take  under  the  law ;  thirds  where  he  made  a  will,  but  she  fails  to  elect 
to  take  under  the  will.  We  do  not  say  that  this  law  is  right.  We 
express  no  opinion  upon  the  subject.  We  do  not  make  the  laws,  and 
are  not  responsible  for  them,  whether  they  are  good  or  bad. 

The  judgment  of  the  court  below  must  b^  affirmed. 

(All  the  justices  concurring.) 
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Tbomab  Botal  and  otheiB  v.  Aniiib  L«  Ldtdsat. 

« 

July  Term,  1875. 

1.  Billa  and  Notes:   Con«iderati<m:   Extending  Time  of  Payment. 

When  after  the  maturing  of  a  note  running  one  year,  and  bearing  inters 
est  at  the  rate  of  12  per  r^ent.  per  annum  until  paid,  the  payee  agrees  to 
extend  the  note  for  another  year  upon  the  promise  of  the  payor  to  pay 
interest  at  the  rate  of  15  per  cent,  per  annum,  payable  monthly,  held, 
that  such  promise  was  sufficient  consideration  to  sustain  the  agreement. 

2.  :  Insufficient  Consideration.    A  payment  of  a  part  of  an  amount 

due  is  not  sufficient  consideration  to  sustain  an  agreement  to  extend  the 
time  of  payment  of  the  residue.^ 

Error  from  Sedgwick  district  court. 

The  district  court,  at  the  June  term,  1874,  gave  judgment  in  fayor 
of  Lindsay  against  Boyal  and  wife  and  another,  defendants.  The  de- 
fendants bring  the  case  here  for  review. 

John  Outhrie  and  Oeo.  8,  Browriy  for  plaintiffs  in  error. 

The  answer  clearly  sets  up  a  valid  agreement  for  an  extension 
^592  for  one  year  of  the  time  for  the  payment  of  the  note  in  *suit. 
A  payment  of  interest  in  advance,  or  an  agreement  to  pay 
interest  in  a  manner  different  from  that  provided  for  in  the  contract, 
or,  after  a  note  becomes  due,  an  agreement  to  pay  interest  for  a  def- 
inite time  not  provided  for  in  the  original  contract,  constitutes  a  suffi- 
cient consideration  for  an  extension  of  time.  Rose  v.  Williams,  5 
Kan.  *483;  Jarvis  v.  Hyatt,  48  Ind.  163;  Hamilton  v.  Winterrowd, 
Id.  898;  Bailey  v.  Adams,  10  N.  H.  169;  Crosby  v.  Wyatt,Id.  318; 
Wheat  Y.  Kendall,  6  N.  H.  604.  The  court  below  certainly  erred 
in  refusing  to  admit  the  evidence  offered  by  plaintiffrin  error  in  sup- 
X>ort  of  their  answer. 

J.  M.  Balderaton,  for  defendant  in  error. 

The  alleged  oral  agreement  to  forbear  was  a  nudum  pactum.  In 
paying  the  f  1 50,  Boyal  did  no  more  than  he  was  legally  bound  to  do. 
The  debt  was  due  and  undisputed.  The  promise  of  Lindsay  was  with- 
out any  benefit  to  her,  and  occasioned  no  loss  to  Boyal.  2  Pars.  Notes 
4&  Bills,  528,  and  note  h:  Kellogg  v.  Olmsted,  28  Barb.  96.  Payment 
of  part  of  a  debt  is  not  a  consideration  which  will  support  a  promise 
to  forbear  to  sue  or  press  the  collection  of  the  balance.  State  v. 
City  of  Davenport,  13  Iowa,  336;  Pabodie  v.  King,  12  Johns.  426. 

It  is  diffionlt  to  determine  which  clause  of  his  second  defense  plaintiff 
in  error  relies  upon  to  show  payment  of  interest  in  advance.  In  nei- 
Iber  does  he  claim  that  interest  was  in  fact  paid  in  advance,  as  it 

^Ths  pavment  and  acceptance  of  i>art  payment  of  a  debt  from  the  principal 
does  not  aischarffe  or  release  the  surety;  sucn  a  payment  does  not  impliedly  ex- 
tend the  time  of  payment  of  the  balance  overdue,  Halderman  v.  Woodward.  22 
Kan.  784;  pavment  of  interest  in  advance,  as  an  extension  of  time  of  payment, 
Hubbard  v.  Ogden,  22  Kan.  863;  as  to  principal  and  surety,  and  discharge  of 
surety,  consult  notes  to  Rose  v.  Williams,  5  Kan.  398;  Turner  v.  Hale,  8  Kan.  86; 
Rav  ▼.  Brenner.  IS  Kan.  *106; 
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appears  by  the  modified  agreement  they  treat  the  payment  of  tb6 
$150  as  a  payment  on*  the  note;  and  on  the  twianty-foaftli  of  Feb- 
ruary he  claims  to  pay  $ld,  the  interest  on  $1,000  for  one  month  to 
that  date  at  the  rate  of  15  per  cent,  per  annum.  This  amount  was 
paid  as  interest  already  earned,  not  for  the  use  of  money  for  a  future 
time,  as  they  now  claim. 

Brewbb,  J.     This  was  an  action  brought  by  defendant  in  error  to 
foreclose  a  note  and  mortgage.     The  answer  alleged  an  agreement  to 
extend  the  time  of  payment  of  the  note,  and  that  under  such  agree- 
ment the  note  was  not  yet  due.     Upon  the  trial  the  district 
*593    court  excluded  all  testimony  under  *the  answer,  so  the  only 
question  now  is  whether  the  answer  set  up  a  valid  agreement 
for  the  extension  of  time  of  payment.     It  unquestionably  aUeges  an 
agreement  on  the  part  of  the  payee  to  extend*     Does  it  disclose  a  con- 
sideration for  such  agreement,  or  does  it  appear  as  a  mere  nudum 
pactum?    The  note  sued  upon  was  dated  January  30,  1873,  was  for 
$1,030,  and  drew  interest  from  date  until  paid  at  12  per  cent,  per 
annum.    The  answer,  after  alleging  that  the  agreement  on  the  part 
of  the  payee  to  extend  was  made  on  the  twenty-third  of  January, 
1874,  the  day  of  the  maturity  of  the  note,  alleges  the  payment  in 
pursuance  of  the  agreement  of  $150,  "which  was  indorsed  on  said 
note,  and  that  said  sum  was  paid  as  the  consideration  for  the  for- 
bearance and  extending  the  time  of  payment  of  said  note."    The  copy 
of  the  note  attached  to  the  petition  shows  this  indorsement :   '*Bec'd  on 
the  within,  $U50,  interest  to  date.     January  28,  1874."    It  seems 
clear  that  all  that  is  intended  by  this  allegation  is  that  a  payment  of 
$150  was  madcr  which  was  understood  by  both  parties  as  a  payment 
on  the  note,  and  so  indorsed,  and  that  as  such  payment  it  was  claimed 
as  sufficient  consideration  for  the  promise  to  extend.     That  this  is 
not  the  law  is  abundantly  established.    A  payment  of  that  which  is 
already  due  is  no  consideration  for  a  new  promise  by  the  payee.    But 
the  answer  goes  further,  and  alleges  that  this  agreement  for  extension 
"was  modified  on  the  twenty-fourth  of  February,  1874,  by  the  said 
Thomas  Boyal  agreeing  to  pay  the  interest  on  said  sum  of  money 
each  month  to  the  said  plaintiff  at  the  rate  of  15  per  cent,  per  annum; 
that,  as  a  part  performance  of  said  modified  agreement,  said  Boyal 
paid  the  said  plaintiff  the  sum  of  $18."    As,  under  the  law  then  in 
force  respecting  interest,  (Laws  1872,  p.  384,)  only  12  per  cent, 
could  be  recovered,  and  any  payment  in  excess  of  that  per  cent,  was 
to  be  taken  as  a  payment  of  the  principal,  and  as  by  its  terms  this 
note  drew  interest  untilpaid  at  the  rate  of  12  per  cent,  per  annum, 
it  does  not  seem  that  the  promise  to  pay  15  per  cent,  presented  any 
new  consideraltion ;  though  it  was  said  by  the  oourt  in  Bank  v. 
*594    Woodward,  6  N.  H.  99,  that  "a  *promi8e  to  give  day  of  pay- 
ment, founded  upon  a  usurious  consideration*  is  certainly  not 
void."     To  the  same  effect  are  Kelley  v.  Gilkspie,  12  Iowa,  56;  Cop 
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ielle  V.  Allen,  18  Iowa,  289.  Bat  contra,  see  Payne  v.  Powell^  14  Tex. 
600.  There  zsemains,  therefore,  the  single  fact  that  the  payor/  in  con- 
sideration of  the  extension,  promised  to  pay  interest,  and  promised 
to  pay  it  in  a  manner  different  from  that  prescribed  in  the  note;  i.  e., 
monthly  instead  of  annually.  That  a  promise  to  pay  interest  for  a 
definite  period  of  time  is  a  sufficient  consideration  for  ^n  agreement 
to  extend  for  a  like  period  the  day  of  payment,  is  affirmed  by  these 
authorities:  Wheat  v.  Kendall,  6  N.  H.  504;  Bailey  v.  Adams,  10 
N.  H.  162;  Chute  v.  Pattee,  37  Me.  102;  McComb  v.  Kittridge,  14 
Ohio,  348;  2  Amer.  Lead.  Gas.  (5th  Ed.)  469.  It  is  denied  in  Bey- 
nolds  V.  Ward,  5  Wend.  502;  Kellogg  v.  Olmsted,  25  N.  Y.  189; 
Parmalle  v.  Thompson,  45  N.  Y.  68;  Gibson  v.  Irby,  17  Tex.  173; 
2  Pars.  Notes  &  BUls,  528. 

It  is  perhaps  not  necessary  that  this  question  shall  in  this  case  be 
definitely  decided,  though  we  may  say  that  the  suggestions  made  in 
favor  of  the  proposition  by  the  court  in  the  case  from  14  Ohio  seem 
to  UB  of  great  force.  We  prefer  to  rest  our  decision  upon  what  seems 
less  doubtful  ground,  viz.,  the  promise  to  pay  interest  in  a  different 
manner  from  that  prescribed  in  the  note.  The  note  calls  for  interest 
at  the  rate  of  12  per  cent,  per  annum.  True,  it  bears  this  rate  after 
maturity  and  until  payment.  And  after  maturity,  in  the  absence  of 
any  new  agreement,  the  note  is  due  each  day,  with  the  accumulation 
of  interest  to  that  day.  But,  in  the  absence  of  such  hew  agreement, 
there  is  no  rest  in  the  computation  of  interest  except  at  the  end  of 
each  year,  while  by  the  agreement  there  would  be  such  rest  every 
month.  A  promise  to  pay  a  greater  interest,  not  usurious,  would 
unquestionably  be  a  sufficient  consideration,  and  this  for  the  reason 
that  a  higher  and  different  obligation  was  assumed  by  the  promisor. 
Upon  the  same  principle,  though  perhaps  not  presenting  so  clear  ^ 
case,  we  think  the  promise  before  us  can  be  sustained  as  a  suffi- 
*596  cient  consideration.  This  *is  the  assumption  of  a  new,  differ- 
ent, and  slightly  more  onerous  obligation.  We  think,  there- 
fore, the  district  court  erred*in  its  ruling,  and  the  judgment  must  be 
reversed,  and  the  case  remanded  for  a  new  trial. 

EniaiiAN,  G.  J.»  eoncnrs. 
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Fbahk  J.  BoBntBON  and  another  v.  Hisbo  T.  Wiuov. 

July  Term*  1875. 

1.  Benkraptoyx  EAot  of  IMeelierge:  Jndgmente  In  State  Courts. 
While  secuon  8  of  chapter  12  of  the  General  Statutes  is  general  in  its 
terms,  and  directs  the  coart,  on  production  of  a  certificate  of  discharge 
in  bankruptcy,  to  enter  a  discharge  upon  the  record  of  any  judgment 
against  such  bankrupt,  it  cannot  and  does  not  apply  to  any  other  Judg- 
ments than  such  as  are  legally  discharged  by  the  proceedings  in  bank- 
ruptcy.* 

S.  Homestead:  When  Satjeot  to  Attaohment  Lien.  When  premises 
which  have  been  seized  under  a  valid  order  of  attachment  become  there- 
after the  homestead  of  the  defendiint  in  the  attachment,  the  homestead 
right  is  subject  and  subordinate  to  the  attachment  lien.' 

8.  Bankraptoy:  Bzempt  Property  does  not  Paae  to  Assignee.  Prop- 
erty exempt  by  the  laws  of  the  state  from  seizure  on  attachment  or  ex- 
ecution does  not  pass  by  the  assignment  to  the  assignee  in  bankruptcy, 
but  remains  the  absolute  property  of  the  bankrupt,  unaffected  by  tbe 
bankrupt  proceedings,  and  subject  to  any  specific  liens  created  by  tbe 
voluntary  act  of  the  bankrupt,  or  through  legal  proceedings. 

4.  Courts:  Jurisdiotion.    The  state  courts  have  jurisdiction  to  enforce  any 

specific  lien  upon  such  exempt  property. 

5.  Bankruptcy:   Operation   of  Assignment  in:  Attachment  Liens: 

Ibtempt  Property.  The  assignment  in  bankruptcy  operates  to  dissolve 
only  such  attachments  as  were  made  within  four  months  prior  to  the 
commencement  of  the  bankruptcy  proceedings,  and  only  such  as  were 
levied  upon  property  passing  to  the  assignee,  and  does  not  dissolve  at- 
tachments levied  upon  property  remaining  the  bankrupt's* 

•696     *Error  from  Bourbon  district  court. 

At  the  June  term,  1874,  of  the  district  court,  W.  G.  S.,  judge 
pro  tern.,  presiding,  defendants,  Frank  J.  and  William  B.  Robinson,  ap- 
plied for  an  order  that  a  certain  judgment  theretofore  recovered  in 
said  court  against  them,  in  favor  of  Wilson,  be  discharged,  and  satis* 
fied  of  record.  This  application  was  refused,  and  the  Bobinsons  bring 
the  case  here  for  review. 

Hidett  dt  McCUverty,  for  plaintiffs  in  error, 

McComas  d  McKeighan,  for  defendant  in  error. 

1  Application  of  said  section,  Tefft  v.  Ferry,  2S  Kan.  758.  See,  also,  Herman 
▼.Lynch,  96  Kan.  435;  Wilkins  v.  Tourtellott,  28  Kui.  885;  Noyes  v.  Dob8on,dO 
Kan.  861;  8.  C.  2  Pac.  Rep.  616;  Widner  ▼.  Yeast,  8d  Kan.  400;  8.  C.  4  Pac  Rep. 
888. 

'The  commencement  of  proceedings  in  bankruptcy  does  not  divest  the  state 
courts  of  Jurisdiction  to  enforce  an  attachment  lien  on  realty  created  more  than 
four  months  next  preceding  the  commencement  of  such  proceeding;  nor  doet  a 
discharge  in  bankruptcy  release  an  attachment  lien  not  createa  within  four 
months  oefore  the  filing  of  the  petition.  The  lien,  however,  cannot  be  enforced 
against  the  person  of  the  defendant,  or  any  other  than  the  attached  property. 
Qillett  V.  McCarthy,  28  Kan.  671. 
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BBBWKBt  J.  This  is  a  proceeding  to  review  the  action  of  the  dis- 
trict ooort  overruling  a  motion  of  plaintiffs  in  error  (defendants  below) 
to  have  satisfaction  of  a  judgment  entered  of  record  because  of  the 
fact  that,  after  the  rendition  of  the  jadgment,  they  bad  each  received 
a  discharge  in  bankruptcy.  The  motion  was  made  under  section  3 
of  chapter  12  of  the  General  Statutes.  Looking  simply  at  the  letter 
of  that  section,  and  it  would  seem  as  though  the  motion  ought  to 
have  been  sustained;  for  the  language  is  general,  and  provides  that 
"in  any  case  in  which  any  person  has  been  or  may  hereafter  be  dis- 
charged, *  «  *  and  shall  produce  a  certificate  of  discharge 
*  *  *  to  the  court  in  which  any  judgment  is  of  record,  it  shall  be 
the  duty  of  any  such  court  to  enter  a  discharge;  *  *  *  and  there- 
after any  such  judgment  shall  be  deemed  fully  discharged  and  satis- 
fied." But  this  whole  statute  is  based  upon  and  in  recognition  of  the 
United  States  bankrupt  law.  It  does  not  intend,  even  if  it  were  possi- 
ble so  to  do,  to  release  parties  from  debts  not  discharged  under  that 
law.  It  aims  simply  to  enable  a  party  to  obtain  in  the  state  courts 
the  benefit  of  the  rights  granted  to  him  by  the  federal  law.  So,  though 
it  declares  that  '*in  any  case/'  upon  the  production  of  the  discharge, 

it  is  the  duty  of  the  court,  etc.,  it  applies  only  to  those  cases 
*597     in  which  the  bankrupt's  dis^charge  does,  as  a  matter  of  fact, 

under  the  federal  law,  operate  to  release  and  discharge  the 
judgment  debt.  Any  other  construction  would  expose  the  statute  to 
grave  constitutional  objections.  The  question,  therefore,  is  whether 
this  judgment  was  one  which,  by  the  proceedings  in  bankruptcy,  was 
released  and  discharged.  If  it  was,  the  motion  ought  to  have  been 
sustained ;  if  not,  the  motion  was  properly  overruled. 

What  are  the  facts  concerning  the  judgment,  and  the  debt  upon 
which  it  was  based  ?  The  action  in  the  state  court  was  upon  a  prom- 
issory note,  was  commenced  June  11,  1873,  and  was  accompanied 
by  the  issue  of  an  attachment.  On  the  same  day  this  attachment 
was  levied  upon  three  lots  in  Fort  Scott.  A. motion  was  subsequently 
made  to  dischai^e  the  levy  of  the  attachment,  on  the  ground  that  the 
property  attached  was  the  homestead  of  one  of  the  defendants,  and 
therefore  not  subject  to  seizure  under  either  an  attachment  or  execu- 
tion. But,  as  it  appeared  upon  the  hearing  that  the  property  did 
not  become  a  homestead  until  about  the  first  of  July,  and  after  the 
levy  of  the  attachment,  the  motion  was  properly  overruled.  Bnllene 
v.  Hiatt,  12  Ean.  *98.  On  the  ninth  of  January,  1874,  judgmeifit 
was  rendered,  and  an  order  made  for  the  sale  of  the  attached  prop- 
erty. On  the  twenty-fifth  of  August,  1873,  after  the  commencement 
of  the  action  in  the  state  court,  and  after  the  property  had  become 
a  homestead,  a  creditors*  petition  in  bankruptcy  was  filed  against 
the  plaintiffs  in  error,  and  on  June  2, 1874,  discharges  in  bankruptcy 
were  granted.  During  the  pendency  of  the  action  in  the  state  court, 
no  application  was  made  for  a  stay  of  proceedings  on  account  of  the 
proceedings  in  the  bankrupt  court.     The  plaintiff  below  never  proved 

V.  16k— 29  * 
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his  debt  in  the  bankrupt  oonrt.     Was  the  attachment  dissolved,  and 

the  jadgment  debt  discharged,  by  the  proceedings  in  bankroptey? 

.   The  property  attached  being  the  homestead,  and  exempt  under  the 

state  law  at  the  time  of  the  commencement  of  the  proceedings  io 

bankruptcy,  did  not  pass  to  the  assignee  in  bankruptcy.    It  re* 
*598     mained  the  property  of  the  bankrupt,  free  from  *any  control 

or  interference  on  the  part  of  the  assignee.  Nor  does  it  seem 
to  us,  notwithstanding  some  decisions  in  the  federal  courts  to  that 
effect,  that  the  bankrupt  took  the  property  as  a  purchaser  from  the 
assignee.  The  property  never  passed  away  from  the  bankrupt.  It 
remained  his,  to  all  intents  and  purposes,  the  same  as  though  no 
1^  bankrupt  proceedings  had  been  instituted.     Bev.  St.  U.  S.  |§  5044, 

5046;  Bix  v.  Capital  Bank.  2  Dill.  367;  Bump,  Bankr.  (7th  Ed.) 
144.  We  think,  too,  that,  as  this  property  remains  with  the  bank- 
rupt, jurisdiction  to  enforce  any  liens  thereon  remains  with  the  state 
court.  Whether  the  bankrupt  court  has  jurisdiction  also,  and  whether 
it  can  stay  any  proceedings  in  the  state  court,  we  are  not  to  inquire, 
for  those  questions  are  not  in  the  case.  Bix  v.  Capital  Bank,  supra; 
In  re  Everitt,  9  N.  B.  B.  90 ;  Bump,  Bankr.  146, 461,  and  oases  cited. 
But  it  is  said  that  the  only  lien  the  plaintiff  had  was  one  of  at- 
tachment, created  less  than  four  months  prior  to  the  commencement 
of  the  bankruptcy  proceedings,  and  that  the  assignment  to  the  assignee 
dissolved  all  such  attachments,  and  consequently  destroyed  any  lien. 
The  language  of  the  act  is,  *'and  such  assignment  shall  relate  baek 
to  the  commencement  of  the  proceedings  in  bankruptcy,  and  by  oper- 
ation of  law  shall  vest  the  title  to  all  such  property  and  estate,  both 
real  and  personal,  in  the  assignee,  although  the  same  is  then  attached 
on  mesne  process  as  the  property  of  the  debtor,  and  shall  dissohe 
any  such  attachment  made  within  four  months  next  preceding  the 
commencement  of  the  bankruptcy  proceedings."  Section  5044.  The 
subsequent  section  describes  the  kinds  of  property  exempt  from  this 
assignment.  The  two  sections  are,  of  course,  to  be  construed  to- 
gether, and  the  section  quoted,  therefore,  should  be  construed  as 
though  it  said  expressly,  *'shall  vest  the  title  to  all  such  property  and 
estate,  both  real  and  personal,"  aa  is  not  exempt  from  the  operation  of 
the  bankrupt  act,  "although  the  same"  (that  is,  the  unexempt  prop- 
erty,— the  property  conveyed)  "is  then  attached,      *      *     *     and 

shall  dissolve  any  such  attachment;"  that  is,  any  attach- 
*599     *ment  on  the  property  not  exempt, — the  property  transferred 

by  the  assignment  to  the  assignee.  We  are  aware  of  decisions 
in  the  federal  courts  contrary  to  these  views,  and  holding  that  the 
assignment  dissolves  all  attachments  within  four  months,  whether 
upon  exempt  property  or  otherwise.  In  re  Ellis,  1  N.  B.  R.  655; 
In  re  Hambright,  3  N.  B.  B.  498;  In  re  Stevens,  6  N,  B.  R.  298. 
We  think,  however,  that  the  just  and  fair  construction  of  the  act  is 
as  we  have  given  it.  As  the  bankrupt  court  gets  no  jurisdiction  of 
the  exedapt  property,  it  would  seem  that  it  should  take  none  over  an; 
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specific  liens  upon  sKch  propeirty.  ^  It  may  be  temarked^  that  tbe  ex- 
empt property  in, this  case  }B  exempt,  act  as  among  the  articles 
named  in  the  bankrupt  act,  but  as  exempt  from  seizure  under  attach- 
ment and  execution  by  the  state  law,  and  therefore  permitted  by  the 
bankrupt  act  to  be  exempt  from  its  operation,  fiump,  Bankr,  (7th 
Ed.)  142-147.  That  which  makes  this  case  one  iui  generis  is  the 
fact  that  at  the  date  of  the  attachment  the  property  was  not  exempt 
from  seizure,  but  was  at  the  time  of  the  commencement  of  the  bank* 
rupt  proceedings.  Tbe  attachment,  therefore,  was  good,  and  created  a 
specific  lien  upon  the  property  attached.  Bullene  y.  Hiatt,  12  Ean* 
*98,  It  remained  the  property  of  the  bankrupt;  and  the  bankrupt 
court  not  taking  the  property  did  not  disturb  the  specific  lien. 
Whether,  if  after  the  sale  of  the  attached  property  there  should  re<? 
main  a  balance  on  the  judgment,  this  balance  would  be  beyond  the 
reach  of  the  bankrupt's  discharge,  is  a  matter  we  need  not  now  in- 
quire into.  The  question  may  never  arise.  As  the  ease  now  stands^ 
we  think  there  was  no  error  in  overruling  the  motion  to  enter  a  dis- 
charge of  the  judgment. 

The  decision  of  the  district  court  will  be  affirmed. 

(All  the  justices  concurring.) 


*600  *A.  SuMNEK  V.  J.  J.  McParlan, 

July  Term,  1875. 

1.  Sale:  Conditional:  Agreement  to  Sell :  Possession.  Where  property 
is  delivered  by  the  owner  to  a  party  seeking  to  purchase,  upon  the  ex- 
press agreement  that  no  title  shall  pass  until  the  price  thereof  is  'fully 
paid,  and  the  price  is  not  paid,  the  title  does  not  pjiss;  and  such  party 
cannot,  by  a  sale  to  one  ignorant  of  the  terms  of  such  contract,  transfer 
a  good  title  as  against  the  original  owner.^ 

[2.  Possession.  Possession,  though  prima  facie  evidence  of  title,  is  only 
prima  facie,  and  subject  to  be  overthrown  by  other  testimony;  and,  to  ac- 
quire title,  purchase  must  be  made  from  the  owner,  or  one  authorized  to 
sell.    Branson  v.  Heckler,  22  Kan.  610.]  > 

Error  from  Gload  district  court. 

'See  Moore  v.  Reaves,  ante,  *150.  and  note;  Hallowell  v.  Milne,  16  Kan.  65;  as 
to  implied  warranties  in  sales,  see  notes  to  Downing  v.  Dearborn,  1  Atl.  Rep.  406; 
Cunmngham  v.  Judson,  2  N.  £.  Rep,  921;  Hoult  v.  Baldwin.  8  Fac.  Rep.  448;  mis« 
representations,  Hunter  v.  Lee,  11  Kan.  226,  and  note;  fraudulent  representations, 
Taylor  v.  Saurman,  1  Atl.  Rep.  44,  and  note;  delivery  to  satisfy  statute  of  frauds, 
Jamison  v.  Simon,  8  Pac.  Rep.  502.     ^ 

^The  possession  of  goods  by  a  bailee  or  agent  gives  him  no  power  to  pledge 
them  for  a  debt  of  liis  own,  except  by  virtue  of  actual  authority  receiveu  from 
the  owner.    Branson  v.  Heckler,  2Si  Kan.  610. 
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Replevin  for  an  ''American  organ,"  brought  by  Samner.  Triiii, 
and  verdict  and  jadgment  for  defendant,  McFarlan,  at  the  April  tenn, 
1874. 

C.  W.  McDonald^  for  plaintiff. 

The  sale  by  Sumner  to  McNulty  was  a  conditional  sale  only,  or  a 
contract  of  lease.  ,The  notes  were  given  for  use  of  the  organ,  and 
their  payment  was  a  condition  precedent  to  the  transfer  of  the  title. 
Until  the  title  had  passed  to  McNulty  he  could  not  sell  ^nd  convey 
any  title;  he  could  convey  no  greater  title  than  he  had  himself.  By 
the  contract  itself  it  was  expressly  agreed  that  the  title  should  not  pass 
until  full  payment  was  made.  This  contract  is  not  a  mortgage,  be- 
cause the  mortgagor  must  have  title  before  he  can  execute  a  mort- 
gage. Sumner  has  the  right  to  retake  the  organ  when  payment  fails, 
even  out  of  the  hands  of  a  third  party  who  has  innocently  and  in  good 
faith  come  in  possession  of  the  property.  Herring  v.  Hoppock,  15 
N.  Y.  409;  Price  v.  Jones,  3  Head,  84;  Bradshaw  v.  Thomas,  7  Tei^. 
497;  Baker  v.  Hall,  15  Iowa,  277;  Fawcett  v.  Adams,  32  111.  411; 
Ballard  v.  Burgett,  40  N.  Y.  314 ;  Coggill  v.  Hartford  <b  N.  H.  B.  Co., 
3  Gray,  545;  Dunbar  v.  Bawles,  28  Ind.  225. 

L.  c7.  Cransy  for  defendant. 

In  this  state  the  policy  of  the  law  is  to  protect  hcmafide  purchasers 
in  the  possession  of  personal  property  purchased  from  a  party  who 
had  the  possession  thereof.  Gen.  St.  583,  art.  2;  Id.  504,  §§  3,  4; 
Martin  v.  Mathiot,  14  Serg.  &  E.  214;  Bose  v.  Story.  1  Pa.  St.  190; 
Davis  V.  Bradley,  24  Vt.  55;  Smith  v.  Lynes,  5  N.  Y.  41. 

*G01  *Breweb,  J.  This  was  an  action  of  replevin  to  recover  pos- 
session of  an  organ,  and  the  principal  question  was  as  to  the 
title  to  the  property.  The  testimony  of  the  plaintiff  showed  that 
the  organ  had  belonged  to  him,  and  had  been  placed  in  the  posses- 
sion of  one  McNulty  under  and  by  virtue  of  a  conditional  sale.  The 
terms  of  this  contract  were  as  follows :  McNulty  paid  $25  down,  and 
gave  seven  notes  of  $25  each.  On  the  margin  of  each  note  was  writ- 
ten an  agreement  as  follows :  "It  is  hereby  agreed  between  the  maker 
of  this  note  and  A.  Sumner  that  the  organ,  No.  42,914,  for  the  use 
of  which  to  the  maturity  thereof  this  note  is  given,  is  and  shall  re- 
main the  property  of  A.  Sumner,  and  that  in  default  of  payment 
thereof  said  organ  shall  be  returned  to  said  Sumner,  his  agent  or 
attorney."  It  appeared  that  the  $25  cash  was  paid  upon  the  same 
agreement,  and  that  none  of  the  notes  had  been  paid.  Demand  was 
duly  proved.  On  the  part  of  the  defendant  it  was  shown  that  be 
bought  the  organ  of  McNulty,  and  knew  nothing  of  the  agreement 
between  McNulty  and  plaintiff.  All  the  testimony  is  preserved  in 
the  bill  of  exceptions. 

Upon  this  testimony  the  court  charged  as  follows:  "The  question 
for  you  to  decide  is  whether  McFarlan  knew  of  the  contract  between 
McNulty  and  Sumner.     If  you  believe  that  McFarlan  did  know  of 
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8uch  contract,  yon  must  find  for  the  plaintiff.  If  he  did  not,  yoa 
must  find  for  the  defendant."  In  this  instraotion  the  court  erred. 
The  contract  between  Sumner  and  McNnlty  was  a  valid  one,  and  by 
it  no  title  passed  to  the  latter  until  the  payment  of  these  notes.  Hav- 
ing no  title,  he  could  convey  none ;  and  the  mere  fact  of  his  posses- 
sion gave  him  no  power  to  pass  title  as  against  plaintiff.  See  1  Pars. 
Cont.  449,  and  cases  cited  in  notes.  The  fact  that  McFarlan  was 
ignorant  of  Sumner's  title  will  not  defeat  it ;  for  possession,  though 
prima  facie  evidence  of  title,  is  only  prima  facie,  and  subject  to 
*602  be  overthrown  by  *other  testimony ;  and,  to  acquire  title,  pur- 
chase must  be  made  from  the  owner,  or  one  authorized  to  sell. 

Neither  the  statute  of  frauds,  (Gen.  St.  504,  §§3, 4,)  nor  the  chat- 
tel mortgage  act,  (Gen.  St.  584,  §  9,)  helps  the  defendant;  for  section 
3  refers  to  a  sale  unaccompanied  by  possession,  and  section  4  to  a 
loan  with  possession  continued  for  five  years ;  and  there  was  no  trans- 
fer of  title,  with  chattel  mortgage  to  secure  the  price,  but  simply  a 
conditional  sale,  with  the  condition  unperformed. 

The  judgment  must  be  reversed,  andihe  case  remanded,  with  in- 
st motions  to  grant  a  new  trial. 

(All  the  justices  concurring.)  > 


James  A.  Headley  and  others  v.  Lutheb  C.  Ghalliss. 

July  Term,  1875. 

3.  Supreme  Court:  Motion  for  Hehearing:  Questions  Considered. 
Where  a  case  has  once  been  submitted  and  decided,  this  court  will  not, 
as  a  rule,  upon  a  motion  for  a  rehearing,  consider  any  question  not  pre- 
sented upon  the  original  hearing. 

^.  Stare  Decisis :  Extent  of  Rule.  Where  a  case  is  brought  a  second  time 
on  error  to  this  court,  the  first  decision  will  be  deemed  the  settled  law  of 
the  case,  and  will  not  be  made  a  subject  of  re-examination.^ 

3.  .    This  rule  extends,  not  merely  to  all  questions  actually  presented 

by  counsel,  but  to  all  questions  existing  in  the  record,  and  necessarily 
involved  in  the  decision. 

1  While  this  rule  may  not  be  a  cast-iron  rule,  incapable  of  relaxation  under  any 
circunjstances,  yet  it  must  be  adhered  to  where  the  question  is  one  of  great 
doubt,  has  been  thoroughly  considered,  and  is  one  whose  decision  involves  no 
serious  injury  to  general  rights.  Central  Branch  U.  P.  R.  Co.  v.  Shoup,  28  Kan. 
3B4.  Where  a  case  is  decided  by  the  supreme  court  on  proceedings  in  error  from 
the  district  court,  that  decision  becomes  the  law  of  the  case  for  all  subsequent 
proceedings;  and  this  rule  covers,  not  merely  the  points  expressly  considered  and 
decided,  but  all  questions  necessarily  involved  in  the  decision.  Crockett  v.  Gray, 
SI  Kan.  346;  S.  0.  2  Pac.  Rep.  800.  Where  a  case  has  once  been  submitted  and 
decided,  the  supreme  court  will  not,  as  a  rule,  upon  a  motion  for  rehearing,  con- 
sider any  question  not  presented  upon  the  original  hearing.  Western  Kews  Co. 
V.  Wilmarth,  8  Pac.  Rep.  104. 
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4.  .    Hence  where  a  defendant  in  a  judgment,  upon  whom  theonlj 

service  had  been  by  publicationt  made  a  motion  to  set  liside  the  Judgment 
as  void,  because  rendered  without  any  legal  service  or  any  Jurisdiction 
over  the  defendant,  and  upon  the  hearing  of  such  motion  the  plaintiff 
asked  leave  to  correct  the  notice  and  proof  of  publication,  which  leave 
was  refused,  and  the  motion  of  the  defendant  to  set  aside  the  Judgment 
sustained,  and  thereupon  the  plaintiff  prosecuted  a  proceeding  in  error  to 
reverse  such  ruling,  upon  consideration  whereof  this  court  decided  that 
*603     leave  ought  to  have  been  *given,  and  remanded  the  case,  with  instruc- 
tions to  grant  leave  to  the  plaintiff  as  asked,  and  thereafter  the  defend- 
ant moved  for  a  rehearing,  on  the  ground,  then  first  presented  to  this 
couifc»  that  the  affidavit  for  publication  was  totally  defective,  and  hence 
that  the  ruling  of  the  district  court  was  correct  and  should  be  sustained, 
^  whether  the  notice  and  proof  pf  publication  were  corrected  or  not,  and 

such  motion  was  overruled  for  the  reason  given  in  the  first  paragraph  of 

J  this  syllabus,  held,  that  the  defendant  was,  as  to  the  matter  of  the  affi- 

^f  davit,  concluded  by  such  decision,  and  the  question  Is  not  open  to  re-^x- 

'  amination  in  a  second  proceeding  in  error  upon  the  same  record,  with 

the  corrected  notice  and  proof  of  publication. 

• 

Error  from  Atchison  district  court. 

This  case  was  here  before,  and  is  reported  in  9  Ean.  *684.  It  was 
brought  here  then  by  Ghalliss,  who  complained  of  the  order  of  thd  dis- 
trict court  overruling  his  motion  for  leave  to  correct  a  record  by  sop- 
plying  a  certain  "proof  of  publication,"  which  should  have  been  filed 
in  1862.  This  court  reversed  the  order  and  decision  of  the  district 
court,  and  sent  the  case  back,  with  instructions  to  the  district  court 
"to  permit  the  amendments  to  be  made;  the  motions  [of  Headlej 
and  others  to  set  aside  the  original  judgment]  afterwards  to  be  de- 
cided according  to  the  principles*'  laid  down  in  such  decision  in  9 
Ean.  *686,  *687.  The  case  being  remanded,  the  district  court,  at  the 
June  term^  1873,  allowed  the  record  to  be  amended  in  accordance 
with  Chalhss'  motion ;  and  thereafter,  at  the  June  term,  1874,  the  mo- 
tions of  Headley  and  others  to  set  aside  said  judgment  of  September 
27,  1862,  again  came  on  for  hearing,  and  were  overruled  and  denied. 
From  this  last  decision  Headley  and  others  now  appeal,  and  bring 
the  case  herfe  for  review. 

A,  H.  Horfon  and  B.  P,  Waggener,  for  plaintiffs  in  error. 

We  now  bring  said  proceedings  of  the  court  below  here  for  review, 
and  ask  this  court  to  reverse  the  action  and  decision  of  the  district 
court,  and  to  instruct  the  said  court  to  vacate  and  set  aside  the  said 
judgment  of  September  27,  1862,  as  the  same  is  void.  Said 
*604  judgment  was  obtained  *  without  any  a£Eidavit  being  filed  Jbefore 
service  was  commenced  or  had  by  publication,  stating  "that 
service  of  summons  cannot  be  made  within  this  state  on  the  defend- 
ants to  be  served."  Code  1859,  §  79;  Code  1868,  §  78.  The  defect 
in  the  affidavit  is  fatal.  The  law  is  explicit  and  peremptory,  and 
there  is  no  way  of  evading  it.  Without  the  affidavit,  the  attempted 
service  by  publication  is  a  nullity.  Shields  v.  Miller,  9  Kan.  ^390, 
»398. 
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When  the  case  was  in  ibis  ooairt  at  the  January  teraii  1872,  it  ^s 
here  at  the  instance  of  Challiss  only,  and  the  court  merely  passed  upon 
the  error  of  the  district  court  in  refusing  to  permit  the  said  Challiss 
to  file  proper  notice  in  the  foreclosure  suit,  and  to  supply  proof  of 
publioation  in  same  case.  At  the  July  term,  1873,  we  made  a  motion 
to  reargue  the  cause,  but  this  couri  then  refused,  and  such  refusal 
did  not  go  to  the  merits  of  the  motion.  We  then  understood  that,  as 
the  motions  could  be  heard  de  novo  in  the  district  court  on  the  remand- 
ing of  the  case  to  that  court,  and  the  filing  of  the  amendments  and 
corrections  of  the  record,  that  we  would  have  full  opportunity  to  pre- 
sent to  the  district  court  the  matters  now  suggested;  and,  if  then 
overruled,  we  could  bring  the  case  to  this  coart  for  review.  This  we 
have  done.  We  never  have  had  a  decision  of  this  court  upon  the 
matters  and  record  now  presented,  and  we  do  not  think  we  are  to  be 
denied  a  hearing  now.  This  is  the  first  opportunity  we  have  had  to 
present  the  fatal  defects  in  the  affidavit  for  publioation  to  this  court, 
and  we  have  a  right  to  a  decision  thereon. 

Again,  we  also  claim  that  the  district  court  erred  in  permitting  the 
pretended  amendments  and  corrections  to  the  original  record  in  this 
case.  Instead  of  filing  the  right  notice  in  the  suit,  and  of  supplying 
the  proper  notice  with  proof  of  its  publication,  the  coart  permitted 
the  affidavits  of  Mr.  Glick  and  Mr.  Cochran  to  take  the  place  of  the 
'* publication  notice"  and  of  the  proof  oi  its  publication.  These  affi- 
davits are  made  ten  years  after  the  original  papers  and  affi- 
*606  davits  (if  any  there  were)  were  made  and  filed ;  and  *i8  it  pos- 
sible that  service  by  publication  is  to  be  upheld  and  sustained 
in  this  way?  The  record  shows  that  only  publication  and  proof 
thereof  was  had  in  the  attachment  case  of  Challiss  v.  Headley  &,  Carr, 
and  now  the  record  is  contradicted  by  affidavits  made  ten  years  after 
the  entry  of  the  case.  A  void  judgment  may  be  vacated  and  set  aside 
at  any  time  on  motion  of  the  defendant.  Foreman  v.  Carter,  9  Ran. 
•674. 

W.  W.  Guthrie,  for  defendant  in  error. 

We  insist  that  no  question  is  presented  in  this  record  not  previously 
decided  in  some  stage  of  this  case  by  this  court  adversely  to  reversal 
of  this  last  decision. 

It  is  now  claimed  that  the  affidavit  for  publication  of  July  34, 1862, 
in  the  original  record,  is  fatally  defective.  So  counsel  complained  in 
his  original  case,  and  again  made  this  objection  the  special  ground  for 
reconsideration  on  his  motion  for  reargument  in  July,  1873.  This 
affidavit  stands  now  as  it  stood  then,  and  has  been  twice  sustained 
in  this  court.  For,  certainly,  if  this  affidavit  is  a  nullity,  and  as  such 
makes  the  judgment  and  proceedings  void,  then  the  decision  of  the 
district  court  in  1871,  in  deciding  the  judgment  void,  was  clearly 
right ;  and  the  proceedings  thereon  held  erroneous,  being  subsequent  in 
order  to  this  affidavit,  could  not  be  erroneous  if  the  entire  proceed- 
ing was  a  nullity /or  want  of  jurisdiction.    Hence,  when  the  district 
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canrt  overrnled  this  motion  at  Jane  term,  1874,  it  did  just  what  this 
ooart  bad  advised.  The  case  at  bar  is  unlike  that  of  Shields  r.  Miller. 
Here  there  was  jurisdiction  by  the  commencement  of  the  action,  and 
the  service  of  a  summons  on  three  of  the  six  defendants,  before  at- 
tempted service  by  publication.  An  action  was  then  duly  pending. 
Code  1859,  §  62.  Li  Shields  v.  Miller  the  action  rested  alone  on  the 
proceeding  for  constructive  service. 

Brewbb,  J.  This  is  a  proceeding  in  error  to  review  the  deciaion 
of  the  district  court  overruling  a  motion  to  set  aside  a  jodg- 
*606  ment.  The  judgment  was  rendered  in  an  action  to  'foreclose 
a  mortgage,  and  upon  service  only  by  publication.  This  case 
has  been  once  before  to  this  court.  ChallibS  v.  Headley,  9  Ean.  *684. 
Upon  abundant  authority  and  well«settled  principles  the  decision  at 
that  time  has  become  the  established  law  of  the  case.  Phelan  v.  City 
of  San  Francisco,  20  Cal.  40 ;  Polack  v.  McGrath,  38  CaL  666;  Yates 
V.  Smith,  40  Cal.  662;  McKinlay  v.  Tuttle,  42  Cal.  570;  Washing- 
ton B.  Co.  V.  Stewart,  3  How.  413;  Booth  v.  Com.,  7  Mete.  286; 
Hosack's  Ex'rs  v.  Bogers,  25  Wend.  313;  Mason  v.  Mason,  5  Bash, 
187.  Whatever,  therefore,  was  at  that  time  decided,  is  not  now  a 
matter  for  re-examination.  Nor  is  this  limited  to  the  mere  questions 
noticed  in  the  opinion,  nor,  indeed,  to  the  actual  matters  presented 
by  the  respective  counsel,  and  considered  by  the  court.  It  extends 
to  all  matters  actually  existing  in  the  record,  and  necessarily  involved 
in  the  decision.  Thus,  in  the  case  from  3  How.,  cited  above,  a  ques- 
tion was  raised  as  to  the  jurisdiction  of  the  court;  but  as  the  case 
bad  once  before  been  taken  to  the  court,  and  a  decision  rendered 
upon  the  merits,  the  question  of  the  jurisdiction  was  held  to  be  also 
settled,  although,  as  a  matter  of  fact,  it  had  not  been  considered; 
and  this,  because  jurisdiction  is  involved  and  assumed  in  an  inqairj 
into  and  a  decision  upon  the  merits.  See,  also,  the  cases  above 
cited  from  7  Mete,  25  Wend.,  5  Bush.,  and  38  Cal. 

The  motion  in  the  district  court  was  to  set  aside  the  judgment  for 
want  of  service.  The  question  presented  to  the  court,  and  passed 
upon  when  the  record  was  brought  here  before,  was  as  to  the  right 
to  amend  the  record  by  supplying  the  correct  notice  and  proof  of  pub- 
lication. There  had  been  two  cases  between  the  same  parties,  and 
in  the  record  of  this  case  had  been  introduced  the  notice  and  proof 
belonging  to  the  other.  The  district  court  held  that  this  amendment 
could  not  be  made.  This  court  reversed  such  ruling,  and  decided 
that  the  amendment  ought  to  be  permitted.  Now,  while  the  motion 
filed  was  broad  enough  to  include  and  did  specifically  mention  the 
insufiiciency  of  the  affidavit,— the  principal  matter  now  pre- 
*607  sen  ted, — ^yet  the  attention  of  this  court  was  not  called  *to  it, 
and  the  case  was  decided  upon  the  points  just  noticed.  Sub- 
sequently the  learned  counsel  for  the  Headleys  moved  for  a  rehear- 
ing upon  the  ground  specifically  that  the  affidavit  was  fatally  defect- 
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ive,  add  that  benoe  the  decision  of  the  distriot  court  ought  to  be 
sustained^  whether  there  was  error  or  not  in  refusing  leave  to  amend; 
for,  though  the  notice  and  proof  of  publication  were  beyond  exception^ 
if  the  affidavit  therefor  was  fatally  defective  the  service  was  bad,  ju- 
risdiction was  not  acquired,  and  the  motion  to  set  aside  ought  to  have 
been  sustained.  This  motion  was  overruled  upon  the  ground,  as 
counsel  correctly  suppose,  that  the  question  raised  was  a  new  ques- 
tion, not  presented  by  brief  or  argument  of  counsel  at  the  &t6t  hear- 
ing ;  for  while  this  court  may  in  its  discretion,  and  in  furtherance  of 
justice,  upon  a  motion  for  a  rehearing,  examine  into  new  questions, 
and  upon  them  modify  or  revise  its  rulings,  yet  it  is  purely  a  matter 
of  discretion,  and  not  of  legal  right ;  and  the  court  will  seldom  examine 
beyond  the  questions  already  presented.  A  party  may  not  settle  the 
law  of  his  case  by  piecemeal  before  this  court,  Any  more  than  he 
may  settle  the  facts  in  that  way  before  the  district  court.  When 
the  case  is  tried,  he  must  be  prepared  to  present  his  entire  claim,  or 
his  entire  defense.  Now,  the  sufficiency  of  the  affidavit  was  a  ques- 
tion actually  existing,  and  apparent  upon  the  record,  and  really  in- 
volved in  the  decision;  for  an  error  in  refusing  leave  to  amend  a 
record  works  no  substantial  injury  to  a  party  when  the  record  as 
amended  would  be  equally  void.  Upon  these  considetations,  and 
upon  these  alone,  we  hold  that  the  record  of  the  case  and  judgment^ 
as  presented,  must  be  sustained,  and  the  ruling  of  the  district  court 
affirmed.  As  to  the  nature  of  the  amendments  made,  and  proof 
offered  in  support  of  the  record,  we  tbink  it  unnecessary  to  more  tban 
refer  to  the  opinions  in  this  case  when  here  before,  and  the  similar 
case  of  Foreman  v.  Carter,  9  Kan.  *674. 

The  judgment  will  be  affirmed. 

(All  the  justices  concurring.) 


*608  *A.  Ballinoeb  v.  Lizzie  Lantibb. 

•  July  Term,  1875. 

1.  Attachment;  Order  of:  When  Bond  must  be  Given.  In  all  cases 
where  an  order  of  attachment  is  issued,  except  where  the  defendant  is  a 
non-resident  of  the  stnte,  or  a  foreign  corporation,  an  attachment  .bond 
must  be  given  by  the  plaintiff.  And  where  the  defendant  is  not  a  non- 
resident of  the  state,  nor  a  foreign  corporation,  and  nosuchbond  Is  given, 
the  attachment  should  be  dissolved  on  motion  of  the  d^endant.^ 


••  »•    f  "T 


>  Where  an  order  of  attachment  is  obtained  against  a  defendant  who  is  a  non- 
resident  of  the  state,  no  attachment  bond  or  undertaking  is  required,  although 
the  action  is  commenced,  under  section  280  of  the  Code,  on  a  claim  before  it  is 
one.    Simon  ▼.  Stetter,  d6  Kan.  156. 
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2.  Besidenoes  Bemoval  from  State:  Non-Besldent.    A  resident  of  the 

state  of  Kansas  can  become  a  non-resident  onlj  by  leaving  the  state  with 
the  intention  of  becoming  a  non-resident;  hence  where  a  person  leaves 
his  former  home  in  this  state,  and  starts  for  another  state,  with  the  in- 
tention of  becoming  a  non-resident  of  this  state,  and  a  resident  of  said 
otlier  state,  he  does  not  become  a  non-resident  of  this  state  until  be  gets 
outside  of  the  state. ^ 

8.  Pleading :  Petition :  Answer :  When  Reply  Necessary.  Where  apUiii- 
tiff  sets  forth  in  his  petition  a  cause  of  action  for  goods  sold  and  delivered, 
and  does  not  mention  that  any  promissory  note  or  notes  were  given  for 
the  price  of  the  goods*  and  the  defendant  afterwards  sets  forth  in  his  an- 
swer tliat  the  goods  were  sold  on  credit,  and  that  three  promissory  notes 
were  given  for  the  price  thereof,  and  that  neither  of  said  notes  is  yet  doe, 
heldt  that  this  answer  of  the  defendant  sets  forth  new  matter  constituting 
a  defense  to  the  plaintiff *s  action,  and  that  it  requires  a  reply  from  the 
plaintiff  to  put  it  in  issue. 

Error  from  Greenwood  distriot  court. 

Lantier  recovered  a  judgment  against  Ballinger,  at  the  April  term, 
1874,  of  the  district  court,  for  $837,  and  costs,  and  Ballinger  brings 
the  record  here  for  review. 

Rvggles  dt  Sterry,  for  plaintiff  in  error. 

The  court  erred  in  overruling  the  motion  of  the  plaintiff  in  error 
to  dissolve  the  attachment.  Under  every  ground  of  attachment  stated 
in  the  affidavit  upon  which  said  order  was  issued  except  one,  viz., 
"that  the  defendant  below  was,  at  the  time  of  the  commencement  of 
the  action,  a  non-resident  of  this  state,"  it  was  absolutely  necessary 
that  the  plaintiff  below  should  file  a  bond  or  undertaking  be- 
*609  fore  the  issuance  of  the  *order.  Code,  §  192;  Laws  1870,  p. 
172,  §  5.  No  undertaking  having  been  filed,  and  the  defendant 
below  having  moved  to  dissolve  said  attachment  on  the  ground  that 
he  was  not  a  non-resident  at  the  oommencement  of  the  action,  and 
having  denied  under  oath  that  he  was  such  non-resident,  said  motion 
should  have  been  sustained,  unless,  upon  the  issue  thus  found,  the 
charge  made  is  satisfactorily  sustained  by  the  evidence  introduced  on 
the  hearing  of  this,  motion.  Chauncey  v.  Paige,.  9  Ohio  St.  397; 
Fulton  V.  Mehrenfield,  1  Gin.  Bep.  154.  The  evidence  discloses,  be- 
yond a  doubt,  that  up  to  the  tenth  of  November  (the  day  before  the 
affidavit  for  attachment  was  filed)  said  defendant  had  been  a  resident 
of  and  doipg  business  in  Eureka,  in  said  state,  and  that  he  was  still  in 
the  state  at  the  time  of  the  filing  of  this  affidavit  for  the  order  of  at- 
tachment and  the  issuing  of  said  order.  This  evidence  shows  that 
Ballinger  was  then,  as  he  had  been,  a  resident  of  the  state.  Story, 
Confl.  Laws,  §  41;  Fulton  v.  Mehrenfield,  1  Gin.  Bep.  154;  Jennison 
V.  Hapgood,  10  Pick.  97;  Kugler  v.  Shreve,  28  N.  J.  Law,  129. 

^In  order  to  effect  a  change  of  residence,  there  must  exist  both  the  intention  to 
change  and  the  fact  of  removal.  Adams  v.  Brans,  19  Kan.  174.  8ee*  in  thJi  cod 
nection,  Amsbaugh  v.  Exchange  Bank,  88  Kan.  100;  S.  0.  6  Pac.  Bep.  88i 
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Said  district  eodri  erred  in  overruling  the  motion  made  by  plain- 
tiff in  error  for  jadgment  on  the  pleadings.  That  this  motion  should 
have  been  granted  seems  dearly  manifest  from  a  mere  inspection,  of 
the  pleadings  and  issues  before  the  court  at  the  time  the  motion  was 
made.  The  answer  contained  new  matter  showing  a  perfect  defenM, 
and  no  reply  had  been  filed. 

4 

Vaijbktinb,  J.  This  was  an  action  brought  by  Lizzie  Lantier,  ad^ 
ministratrix  of  the  estate  of  H.  Lantier,  deceased,  for  goods  sold  and 
delivered.  An  order  of  attachment  was  issued  in  the  case  at  the 
commencement  of  the  action.  The  final  judgment  of  the  court  below 
was  that  the  plaintiff  recovet  of  the  defendant  for  the  goods  sold  and 
delivered,  and  that  the  goods  attached  be  sold  to  satisfy  such  judg* 
ment.     The  defendant  below  now  complains  in  this  court. 

On  November  10,  1873,  and  previous  thereto,  the  defendant 
*610  was  a  resident  of  Eureka,  Greenwood  county.  On  the  *night 
of  that  day  he  left  Eureka,  intending  to  become  a  non-resi- 
dent of  the  state  of  Kansas,  and  a  resident  of  the  state  of  Iowa.  On 
the  next  day  the  plaintiff  commenced  this  action.  She  also  at  the 
same  time  obtained  an  order  of  attachment,  which  was  served  on 
the  same  day.  The  affidavit  upon  which  the  attachment  was  issued 
set* forth  as  grounds  therefor  the  firsts  second,  third,  and  eighth 
statutory  grounds  for  attachment.  Code,  §  190;  Laws  1870,  pp. 
171,  172.  The  affidavit  was  sufficient.  But  no  bond  or  undertak- 
ing in  attachment  was  ever  executed  or  filed.  Afterwards  the  de- 
fendant moved  the  court  to  dissolve  the  attachment  on  various  grounds, 
among  which  was  that  ^the  defendant  was  not^  at  the  time  said  or- 
der  of  attachment  was  issued  and  served,  <a  non-resident  of  the  state 
of  Kansas,'  as  the  plaintiff  alleged  in  her  affidavit,  nor  was  any  at-* 
tachment  bond  ever  filed  in  the  case."  On  the  hearing  of  the  motion 
both  of  these  grounds  were  shown  to  be  true,  and  yet  the  court  over- 
mled  the  defendant's  motion.  The  court  probably  believed  that,  in 
law,  the  defendant  was  a  non-resident.  In  this  we  think  the  court 
erred.  In  all  cases  of  attachment,  except  where  the  defendant  is 
a  non-resident,  or  a  foreign  corporation,  an  attachment  bond  must 
be  given  by  the  plaintiff,  (Code,  §  192;  Laws  1870,  p.  172,  §  5;)  and 
the  defendant  in  this  case  was  neither.  It  is  true,  he  had  determined 
to  become  a  non-resident  of  the  state;  but  still  he  was  still  in  the 
state  when  the  order  of  attachment  was  issued  and  served,  and  was 
therefore  not  a  non-resident.  A  resident  of  the  state  can  become  a 
non-resident  only  by  leaving  the  state  with  the  intention  of  becoming 
a  non-resident*  In  the  present  case  the  defendant  had  not  left  the 
state  when  the  order  of  attachment  was  issued  and  served.  In  one 
more  day  he  probably  would  have  been  out  of  the  state,  and  there- 
fore a  non-resident.  But  that  one  day  is  as  important  as  though  it 
had  been  a  year.  The  order  of  attachment  should  have  been  dis- 
solved. 
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The  petition  of  the  plaintiff  was  not  very  formal,  bat  still,  we  think, 
it  stated  facts  sufficient  to  constitate  a  cause  of  action.  It 
*611  probably  would  have  been  better  if  the  petition  *had  stated  all 
the  facts  of  the  case,  and  left  nothing  for  the  defendant  to  do 
but  deny  generally.  It  stated  that  the  plaintiff  "sold  to  the  said  A. 
Ballinger  a  stock  of  drugs,  oils,  paints,  lamps,  stationery,  and  furni- 
ture pertaining  to  a  drug-store,  for  the  sum  of  $800;"  and  "that  the 
said  sum  of  $800  has  never  been  paid,  nor  any  part  thereof,  but  that 
the  same  yet  remains  due  and  unpaid."  The  petition  did  not  men- 
tion, as  the  fact  really  was,  that  three  promissory  notes,  not  due  when 
the  action  was  commenced,  were  given  for  said  $800. 

The  answer  of  the  defendant,  we  think,  was  also  sufficient;  and, 
as  it  alleged  some  new  matter  constituting  a  defense  to  the  plaintiff^a 
petition,  we  think  it  needed  a  reply  from  the  plaintiff.  The  first  de- 
fense stated  in  the  answer  was  merely  a  general  denial,  and  put  in 
issue  the  truth  of  the  allegations  of  the  plaintiff's  petition.  The  sec- 
ond defense  was  but  little  more  than  a  general  denial.  If,  however, 
the  defendant  had,  under  this  defense,  shown  upon  the  trial  that  any 
of  the  "drugs,  oils,  paints,  lamps,  stationery,  and  furniture  pertain- 
ing to  a  drug  store"  were  in  fletct,  as  he  alleged,  "spirituous,  vinous, 
or  intoxicating  liquors,"  within  the  meaning  of  the  dram-shop  act, 
(Gen.  St.  399  tt  seq.,)  then,  as  the  plaintiff  had  filed  no  reply,  it  is 
possible  that  she  could  not  have  shown  that  she  had  a  license  to  sell 
that  kind  of  goods.     But  upon  this  question  we  express  no  opinion. 

The  third  and  last  defense  stated  in  the  answer  substantially  ad- 
mits the  plaintiff's  cause  of  action,  except  that  it  denies  that  the 
amount  for  which  the  goods  were  sold  was  due  at  the  commencement 
of  the  action;  and  by  such  admission j  and  to  that  extent,  it  substan- 
tially overrules  the  first  and  second  defenses.  Butler  v.  Eaulback, 
8  Kan.  *668,  *671  et  teq.  But  the  defendant,  after  substantially 
admitting  the  plaintiff's  cause  of  action,  then  set  forth  as  new  matter, 
in  avoidance  thereof,  that  a  higher  security  was  given,  to-wit,  that 
three  promissory  notes  were  given  for  the  debt,  describing  the  notes, 
and  showing  and  alleging  that  neither  of  these  notes  was  due  when 
this  action  was  commenced.  Now,  we  think  this  stated  a  good  de- 
fense to  the  plaintiff's  action;  and  as  it  was  new  matter  it 
*612  ^needed  a  reply  to  put  it  in  issue,  and  as  no  reply  was  ever 
filed  it  must  be  taken  as  true.  Code,  §  128.  Hence  the 
court  below  erred  in  trying  the  cause,  making  findings,  and  rendering 
judgment  over  the  objections  of  the  defendant.  According  to  the 
evidence,  and  the  findings  of  the  court  below,  the  plaintiff  had  a  good 
defense  to  the  defendant's  answer,  and  she  ought  to  have  set  it  upiu 
a  reply.  (St  probably  it  would  have  been  better  if  she  had  set  forth 
all  the  facts  of  the  case  in  her  original  petition.  It  would  seem  from 
the  evidence  and  the  findings  of  the  court  below  that  said  goods  were 
sold  to  the  defendant  for  $800,  to  be  paid  for  in  cash  down,  or  in 
three  equal  promissory  notes,  with  approved  security,  due  in  three, 
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aix,  and  nine  months,  respectively.  The  defendant  elected  to  pay 
with  the  notes,  and  furnished  them,  and  they  were  accepted  by  the 
plaintiff ;  but  the  name  of  the  surety  agreed  upon  by  the  parties  was 
forg^ed  to  the  notes. 

The  judgment  of  the  court  below  will  have  to  be  reversed,  and 
pause  remanded  for  further  proceedings.  We  think  that  such  pro- 
ceedings may  be  had  in  the  case  that  substantial  jnstice  may  finally 
be  done  between  the  parties.  It  was  evidently  the  strong  desire  of 
the  trial  ooart  to  do  justice  between  the  parties  that  caused  it  to  err 
in  the  above-named  particulars.    Judgment  reversed. 

(AU  the  justices  concurring.) 


F.  G.  Martsolf  r.  Bobert  BarnwblIi. 
July  Term;  1876. 

1.  Beferee:  ConolusiTeness  of  Beport«  Where  a  case  is  tried  before  a 
referee  who  reports  his  findings  of  fact  and  conclusions  of  law,  and  no 
motion  is  made  to  set  aside  the  report,  the  findings  of  fact  become  con- 
clusive as  to  the  facts  of  the  case.^ 


2.  ■■  :  Conclusions  of  Law  for  the  Court*    The  conclusions  of  law, 

however,  drawn  from  these  facts,  remain  for  consideration  by  the  court, 
and  if  it  is  satisfied  that  the  referee  erred  in  such  conclusions,  it  is 
^18    *its  duty  to  apply  the  law  correctly,  and  render  such  judgment  as  is 
appropriate  to  the  facts. 

3.  Idens:  Priority  of:  Mortgagee  and  Mechanic.    Under  the  lien  law  of 

1871,  where  a  mortgage  was  executed  and  recorded  on  August  21st,  and 
a  contract  to  erect  a  hotel  was  executed  and  the  work  thereon  commenced 
on  August  23d,  the  lien  of  the  mortgagee  is  prior  to  the  mechanic's  lien 
of  the  contractor. 


4,  .    Where  such  mortgage  did  not  upon  its  face  provide  for  future 

advances,  yet  as  a  matter  of  fact  the  money  was  paid  over  at  diflferent 
times  to  the  mortgagor,  and  only  a  small  portion  before  the  commence- 
ment of  the  work,  but  it  did  not  appear  that  any  part  of  the  work  done 
or  materials  furnished,  which  were  not  paid  for  and  for  which  a  lien  was 
claimed,  were  so  due  and  furnished  before  the  last  advancement  of  money 
by  the- mortgagee  upon  said  mortgage,  the  lien  of  the  mortgagee  w^is 
properly  adjudged  the  prior  lien. 

Error  from  Sedgwick  district  court. 

An  action  to  foreclose  a  mortgage  was  brought  by  Charles  McDou- 
gall,  as  plaintiff,  against  Egbert  J.  Blood  and  wife,  as  mortgagees. 
Martsolf  and  Barnwell  were  joined  as  co-defendants.    They  answered 

1  See  De  Lone  v.  Stahl,  18  Kan.  'OOS.  and  note. 
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separatjdly,  Martsolf  claiming  a  meehanic's  lien  on  the  mortgaged  prem- 
ises nnder  a  contract  dated  August  23,  1871,  and  Barnwell  claiming 
under  a  mortgage  executed  and  recorded  two  days  earlier.  The  case 
was  referred  to  G.  G.  N.,  who  reported  the  facts  as  to  eaeh  claim, 
but  found  as  conclusions  of  law  that  Martsolf  s  lien  was  first,  fiam- 
weirs  second,  and  McDougall's  third,  in  order  of  priority.  The  dis- 
trict* court,  at  the  September  term,  1873,  upon  the  facts  as  reported, 
held  that  the  referee  erred  in  respect  to  the  liens  of  Martsolf  and 
Barnwell,  and  gave  judgment  in  favor  of  the  several  lienholders,  and 
in  the  order  of  priority  as  follows:  In  favor  of  Barnwell,  $6,000; 
in  favor  of  Martsolf,  $1,754.50;  in  favor  of  MoDougall,  $1,551. 
Martsolf  brings  the  case  here  on  error  for  review. 

Slu88  <t  Dyer,  for  plaintiff  in  error. 

The  findings  of  fact  by  the  referee,  being  undisturbed  by  the  court, 
are  conclusive  as  to  the  determination  of  the  questions  of  fact.  The 
referee  finds  that  the  Barnwell  note  and  mortgage  were  made 
*614  August  21, 1871;  that  prior  to  that  *time  Martsolf  and  Blood 
had  agreed  upon  the  terms  of  their  contract,  and  it  had  been 
reduced  to  writing  by  Barnwell,  and  there  was  then  an  understand- 
ing had  between  Blood,  Barnwell,  and  Martsolf  that  Barnwell  was 
to  furnish  the  money  to  pay  Martsolf,  and  to  furnish  it  (u  flu  work 
progressed.  Martsolf  then  had  the  right  to  suppose,  when  he  began 
work,  on  the  23d,  that  no  money  had  been  advanced,  or  woald  be 
advanced,  by  Barnwell  to  Blood,  until  after  the  work  should  be  com- 
menced. He  had  the  right  to  suppose  that  Barnwell  would  not  have 
any  lien  upon  the  premises  until  money  was  actually  advanced,  and 
then  only  to  the  extent  of  the  advanc^ipent.  Clayton  v.  Drake,  17 
Ohio,  371.  He  had  the  right  to  suppose  that  he  would  be  entitled 
to  a  lien  from  the  date  of  the  commencement  of  the  work.  Laws 
1872,  c.  141,  §  1.  And  although  the  mortgage  was  of  record,  in 
the  absence  of  any  proof  of  actual  knowledge  of  it,  and  in  the  absence 
of  proof  of  any  knowledge  that  $400  had  been  advanced  by  Barnwell 
under  the  mortgage,  he  had  the  right  to  rely  upon  the  arrangement 
made  previously  as  to  the  time  when  the  advances  were  to  be  made. 
This  arrangement  which  existed  between  the  three  was  evidently  en- 
tered into  in  view  of  the  terms  of  payment  as  expressed  in  Martsolf's 
contract  with  Blood. 

The  referee  further  finds  that  Barnwell,  from  first  to  last,  recog- 
nized Martsolf  as  having  the  prior  lien.  But  in  any  event,  nnder 
the  authorities  cited,  Barnwell  could  not  claim  a  first  lien  for  more 
than  $400.  But  there  are  two  things  which  should  not  be  overlooked 
in  determining  even  that :  Barnwell,  by  his  conduct  and  agreement 
with  Martsolf  and  Blood,  represented  to  Martsolf  that  $6,000  would 
be  advanced  to  pay  him  for  the  work;  that  this  money  should  be  ad- 
vanced as  the  work  progressed,  in  accordance  with  the  terms  of  the 
engagements  of  Blood  to  himself.  In  violation  of  this  engagement 
Barnwell  advanced  Blood  $400  before  the  work  commenced,  and  before 
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Blood  Tiiraa  tinder  any  obligation  to  pay  MartaoU  anything,  and  finally 

failed  and  refused  to  advance  the  whole  sum  as  he  had  agreed; 

*616    and  it  is  reason^able  to  suppose  Martsolf  would  have  been 

paid  in  fall  if  Barnwell  had  kept  his  agreement.    These  facts 

estop  ^mweU  from  claiming  even  the  $400  as  a  prior  lien.   . 

i4.  L.  Williams  and  Ross  Burns^  for  defendant  in  error. 

Notwithstanding  the  fact  that  Barnwell's  mortgage  was  made  and 
recorded  before  Martsolf  made  his  contract^  or  commenced  work,  the 
referee  found  that  Martsolf  s  lien  was  prior  to  the  mortgage,  and  gave 
as  his  reasons  for  this  conclusion  of  law  the  following:  *"(!)  The 
contract  for  the  building  Was  written  out  by  Barnwell  before  the 
twenty-first  of  August,  1871,  and  was  executed  August  28dy  in  pres< 
enee  of  Barnwell;  therefore  Barnwell  is  estopped  to  deny  the  priority 
of  Martsolf 's  lien.  (2)  When  the  mortgage  was  made  to  Barnwell, 
(August  21st,)  and  the  contract  with  Martsolf,  (August  23d,)  Blood 
only  owned  one-halfot  the  lots.  He  afterwards,  (December  18, 1871,) 
and  before  the  filing  of  Martsolf's  lien,  (January  29, 187^,)  perfected 
his  title  to  the  whole  property ;  therefore  such  subsequently  acquired 
title  inured,  by  operation  of  law,  to  the  benefit  of  the  junior  lien,  to 
the  exclusion  of  the  senior." 

It  is  needless  to  Bay  that  no  rules  of  law  or  equity  were  even  inci- 
dentally mentioned  as  tending  to  support  such  propositions.  The 
lien  under  which  plaintiff  in  error  claims  is  purely  the  creature  of 
statute  law.  Its  terms,  its  force,  its  effect,  and  its  priority  must  be 
determined  by  4ihat  law.  The  lien. law  of  1871  is  broad  enough  as  it 
is,  and  the  referee  was  not  justified  in  interpolating  new  provisions 
by  way  of  experiment.  There  might  have  been  some  shadow  of  ex< 
cuse  if  it  had  been  shown,  or  even  asserted,  that  Barnwell  had  con- 
cealed the  existence  of  his  mortgage.  On  the  contrary,  it  is  shown, 
and  the  fact  dwelt  on  by  the  referee,  that  Martsolf  knew  all  about 
the  mortgage,  and  that  Barnwell  was  to  furnish  the  money  to  bnild 
the  house.  Under  suQh  circumstances  the  following,  in  the  mechan- 
ic's Uexi  law  of  1871,  p.  252,  will  be  found  to  not  inaptly  expxe88:the 
true  ri^l^  of  priority  between  the  parties : 

"Section  !,*<**    Such  lien  shall  be  pifefecred  to  all  other 
*616     *liens  and  incumbrances  which  may  attach  to  or  upon  such 
lands     *,    *    *    subsequent  to  the  commencement  of  sneh 
building/' 

It  seems  tpo  plain  for  argument  that  the  whole -proceedings  before 
the  referee  were  based  either  upon  the  deliberate  intention  to  ignore  the 
rights  of  a  non-resident,  or  in  gross  ignorance  of  what  those  rights 
were.  It  may  be  a  valid  presumption  of  fact  that  all  persons  who 
agree  to  erect  houses  will  be  compelled  to  file  a  lien  to  secure  their 
pay,  but  the  referee  in  this  case  makes  it  a  presumption  of  law.  The 
law  pre^nmes  that  every  man  will  pay  his  debts,  but,  with.pmdent 
foresight,  secures  to  the  creditor  a  remedy  in  any  case,  where  the  pre- 
sumption fails.    Thns»  the  presumption  of  law  in  this  case  was  that 


464  KANSAS  BEP0BT8. 

Blood  would  volantarilj  pay  Martsolf  what  he  owed  him.  But,  in  case 
he  did  not,  the  law  oontracted  for  him  that  Martsolf  should  have  a 
lien  upon  the  premises  improved,  to  date  from  the  commeDcement 
of  the  improvements.  All  persons  aoquiring  an  interest  after  work  is 
begun,  do  so  warned  by  the  law  of  a  contingency  which,  if  it  arises, 
postpones  their  interest  or  claim  to  the  lien  of  Martsolf.  Bat  the  la  vr 
does  not,  and  cannot,  say  that  a  lien  legally  acquired  upon  property 
which  is  in  no  other  way  incumbered,  can  afterwards,  by  operation 
of  law,  be  postponed  to  the  lien  of  a  party  who,  at  the  time  of  mak- 
ing the  first  lien,  had  no  lien,  and  no  right  to  a  lien. 

The  second  eoncjusion  of  law  is  equally  objectionable.     It  maybe 

^  ^  conceded  that  the  subsequently  acquired  title  of  the  mortgagor  inared 

to  the  benefit  of  his  mortgagee  and  other  lienholders;  but  how  it 
i;  would  have  the  effect  to  make  the  last  lien  better  than  the  first  is  not 

^  80  plain.     If  such  after-acquired  title  does  inure  to  the  benefit  of 

prior  grantees,  (and  it  is  admitted  that  it  does,)  it  has  the  effect  to 
make  perfect  the  grantor's  title,  and  dates  that  perfected  title  back 
to  the  time  of  the  first  conveyance.  In  other  words,  the  sheriff's 
deed  of  December  18,  1871,  made  Blood*s  title  good  on  the  twenty- 
first,  of  the  preceding  August,  and  left  the  mortgagee  and  lien- 
"^617  holder's  questions  of  priority  in  the  same  situation  they  *woald 
have  been  had  Blood's  title  been  originally  i)erfect.  On  the 
eighteenth  of  December,  1871,  then.  Blood's  title  became  perfect. 
How,  under  such  circumstances,  can  it  be  held  that  an  inchoate  lien 
— a  lien  not  yet  in  existence,  a  lien  which  may  never  exist,  and  which, 
in  truth,  does  not  become  a  lien  until  January  29,  1872-— oan  relate 
back  and  take  precedence  of  a  mortgage  duly  recorded  before  the 
commencement  of  the  work  upon  which  the  lien  is  founded  ? 

Brewer,  J.  The  question  in  this  case  is  as  to  the  priority  of  cer- 
tain liens.  The  matter  was  tried  before  a  referee,  who  filed  his  re- 
port, with  findings  of  fact  and  conclusions  of  law.  He  gave  plaintiff 
in  error  priority  over  Barnwell,  defendant  in  error.  The  district 
court,  however,  upon  the  facts  as  reported  by  the  referee,  awarded 
priority  to  Barnwell.  No  objection  was  made  by  plaintiff  in  error  to 
the  referee's  report,  and  no  motion  made  by  him  to  set  it  aside.  The 
facts,  therefore,  as  found  by  the  referee,  are  beyond  question,  and  the 
only  matter  for  consideration  is  the  judgment  required  upon  sneh 
facts.  The  district  court  was  not  bound  by  the  conclusions  of  law 
of  the  referee  any  more  than  this  court  is  bound  by  the  conclusions 
of  the  district  court.  It  was  the  duty  of  that  court,  upon  examina- 
tion of  the  facts  found,  to  see  that  the  proper  judgment  was  entered 
upon  them,  whatever  might  have  been  the  conclusions  of  the  referee, 
as  it  is  the  duty  of  this  court,  upon  a  re*examination,  to  see  if  there 
has  been  any  error  in  the  conclusions  and  judgment  of  that  coart, 
and,  if  so,  to  direct  the  entry  of  the  proper  judgment. 

Which  lien  was  prior?    Barnwell  claimed  a  mortgage;  Martsolf, 
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:a  mechanic's  lien.  Barnwell's  mortgage  was  exeeated  and  recorded 
Augast  21,  1871.  Martsolf  s  contract  for  work  was  exeeated,  and 
his  work  commenced,  August  23,  1871.  Upon  this  alone  Barnwell 
would  have  unquestioned  priority.  As  against  this,  it  is  claimed 
that,  prior  to  the  execution  of  the  mortgage,  there  was  an  understand- 
ing between  the  mortgagee,  the  lot-owner,  and  Martsolf,  by 
*618  which  Martsolf  *was  to  erect  a  building,  and  the  mortgagee 
was  to  advance  to  the  lot-owner  the  money  needed  to  pay 
for  the  work  as  it  progressed,  and  that  the  mortgagee  had  actually 
drawn  up  the  contract  for  the  work  between  the  lot-owner  and  Mart- 
solf;  and  that  from  that  understanding  Martsolf  had  a  right  to  sup- 
pose, on  the  23d,  when  he  executed  his  contract  and  commenced  work, 
that  .no  money  had  act.ually  been  advanced  or  mortgage  executed. 
We  fail  to  appreciate  the  force  of  this  argument.  It  does  not  seem 
reasonable  that  a  lot-owner  would  sign  a  contract  for  the  construc- 
tion of  a  large  building  (in  this  case  a  hotel)  before  he  either  had 
the  money  to  pay  for  it,  or  had  perfected  arrangements  io  obtain  it. 
Martsolf,  then,  ought  to  have  presumed,  if  he  was  acting  upon  pre- 
sumptions, that,  if  money  was  to  be  borrowed,  the  security  therefor 
would  be  perfected  before  the  building  contract  was  signed.  But  the 
rights  of  these  parties  do  not  rest  upon  presumptions*  The  mort- 
gage was  on  record,  and  Martsolf  was  chargeable  with  notice  of  its 
existence.  He  could  acquire  no  rights  against  it,  or  in  precedence 
of  it.  If  doubtful  about  payment,  or  unwilling  to  risk  the  security 
«f  a  second  lien»  he  could  decline  the  proposed  contract. 

Again,  it  was  said  that  the  money  was  to  be  advanced  as  tbe  work 
progressed,  and  that  in  fact  only  a  small  portion  was  advanced  prior 
to  the  commencement  of  the  work,  and  that,  therefore,  to  the  extent 
of  such  prior  advancement  alone,  could  BamweU's  mortgage  be  pre- 
ferred to  the  mechanic's  lien.  In  this  we  think  counsel  are  mistaken. 
The  mortgage  was  for  a  single,  fixed  amount,  and  contained  no  pro- 
vision for  future  advances.  Now,  if  it  be  true  that  equity  will  look 
behind  the  face  of  the  mortgage,  and  date  the  liens  from  the  times  of 
the  several  advances  of  money  by  the  mortgagee,  (and  upon  this  ques- 
tion we  express  no  opinion,)  it  will  also,  upon  the  same  principle, 
^ate  the  mechanics'  liens  from  the  times  of  furnishing  material  and 
^oing  work.  If  the  one  can  claim  a  lien  only  from  the  time  of  pay- 
ing over  his  money,  surely  the  other  can  claim  his  only  from  the 
time  of  supplying  material  and  doing  work.  At  such  times 
*619  only  *does  either  mortgagee  or  mechanic  part  with,  or  mort- 
gagor and  lot-owner  receive,  value.  And,  if  this  is  the  test 
of  a  lien,  it  must  be  so  for  both  alike.  Now,  it  does  not  appear  that 
Martsolf  supplied  any  material,  or  did  any  work,  for  which  he  did 
not  receive  pay,  or  for  which  he  claimed  a  lien,  prior  to  the  last  ad- 
vance of  money  by  the  mortgagee.  Under  those  circumstances  he  is 
in  no  position  to  claim  that  his  entire  lien  should  be  referred  back  to 
the  date  of  tbe  commencement  of  bis  work,  and  tbe  mortgagee's 
V.15K— 30 
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be'  distributed  along  the  dates  of  the  Bevefal  adyances.of  money. 
Whether,  therefore,  we  regard  the  dates  of  the  liens  of  the  two  parties 
from  either  a  legal  or  an  equitable  standpoint,  the  mortgagee  most 
be  preferred  to  the  mechanic.  It  seems  to  as,  therefore,  that  there 
was  no  error  in  the  ratings  of  the  district  court,  and  the  judgment 
mu3t  be  affirmed. 
(Ail  the  justices  concurring.) 


BheiiLabarobb  &  Leidioh  o.  Isaao  Thayer  and  others. 

July  Term.  187S. 

1.  lCeohanio*8  I>ien:  lAesn.  of  Suboontaractor.    Under  the  Hen  law  of 

1872  the  lien  of  the  subcontractor  is  limited  only  by  the  amount  con- 
tracted to  be  paid  the  contractor;  and  all  payments  made  to  the  con- 
tractor prior  to  the  expiration  of  sixty  days  after  the  completion  of  the 
building  are  at  the  risk  of  the  owner,  and  cannot  be  talcen  in  redaction 
of  the  lien  of  the  subcontractor.^ 

2* .  Thus,  where  T.  entered  into  a  contract  with  L.,  by  which  the  lat- 
ter agreed  to  build  a  house  upon  the  lot  of  the  former  for  $1,300, 6800 of 
which  was  paid  on  the  execution  of  the  contract,  and  the  balance  was  to 
be  paid  after  the  completion  of  the'  building,  and  thereupon  L.  proceeded 
to  perform  his  contract,  and  build  the  house,  and  in  so  doing  bought 
lumber  and  material  of  S.,  to  the  amount  of  about  $900,  for  which  he 
did  not  pay,  held,  that  S.  was  entitled  to  a  lien  for  the  full  amount  of 
his  bill. 

8.  Attorney's  Fee  not  Taxable.  An  attorney's  fee  is  not  taxable  on  the 
foreclosure  of  any  Hen.  unless  in  pursuance  of  a  contract  therefor. 

♦620     •Error  from  Sedgwick  district  conrt. 

Shellabarger  &  Leidigh,  plaintiffs,  claimed  a  sqbcontraetors' 
lien  upon  lot  No.  68,  on  Main  street^  in  the  city  of  Wichita,  owned 
by  Isaac  Thayer  and  George  Skipton,  two  of  the  defendants,  {or  lom* 
ber  sold  to  one  H.  H.  Lindsay,  to  be  r^sed  in  the  ooDstructions  of  a 
building  which  Lindsay  had  contracted  with  said  Thayer  &  Skipton 
to  erect  on  said  lot.  Lindsay  died  after  the  (completion  of  the  build- 
ing, and  his  administrator  was  made  a  co-defendant.  The  district 
CQurt,  at  the  September  term,  1874,  found  dae  plaintiffs,  from  Lind- 
say's estate,  on  account  of  said  lumber,  $918.74,  and  interest  thereon, 
and  175  attorney's  fees,  bat  held  that  their  right  to  a  lien,  as  against 

.'    -»■     '  ,  •■        -     • 

iThe  said  law  of  1878  is  applicable  to  school-distriotB.  Wilson  t.  School-district, 
17  Ean.  Ill;  payments  at  owner's  risk.  Delsliay  v.  Goldie,Xd.  905;  sab-contraetor 
is  not  bound  by  all  the  terms  of  original  contract/ Clougb  v.  McDonald,  IB  Ean. 
117;  contract  price— fund  for  aubcontractort**^^  rata  payment,  Id. 
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the  owners  of  the  lot,  Thayer  &  Skipton,  was  limited  to  the  amonnt 
wl»ch  T.  &  B.  owed  Lindsay,  to«wit,  $500  and  interests  Plaintiffs 
bring  the  case  here. 

Sluss  d  Dffer,  for  plaintiffs. 

Does  a  payment  made  by  the  owner  to  the  original  contractor,  at 
the  time  of  the  making  of  the  oontraot,  and  before  the  commencement 
of  the  bnilding,  operate  to  defeat,  to  that  extent,  the  lien  of  a  sub- 
contractor? Are  subcontractors  entitled  to  a  lien  dpon  the  building 
and  real  estate  to  a  sum  equal  to  the  original  eontraet  ^ce,  or  only 
to  a  sum  equal  to  what  was  owing  to  the  original  contractor  by  the 
owner  at  the  time  the  subcontractor  commenced  furnishing  the  mate- 
rial ?  We  think  the  only  reasonable  construction  thai  can  be  placed 
upon  section  2  of  chapter  141  of  the  Laws  of  1S73  is  that  (Subcon- 
tractors are  entitled  to  a  lien  for  the*  full  amount  of  their  claim  not 
exceeding  the  amount  for  which  the  original  contractor  agreed  to 
perform  the  labor  and  furnish  the  material ;  and  that  it  makes  no 
difference  whether  the  owner  paid  a  patt  or  the  whole  of  the  contract 
price  at  the  time  of  the  execution  of  the  contract.  Otherwise  the 
owner  and  contractor  would  have  it  in  their  power  to  wholly 
*621  defeat  any  and  all  liens  of  'subcontractors,  and  thus  avoid  the 
statute.  We  cannot  express  it  in  any  stronger  language  than 
that  of  the  statute :  **But  the  risk  of  all  payments  made  to  the  orig- 
inar  contractor  shall  be  upon  the  owner  until  the  expiration  of  the 
60  days  hereinbefore  specified.'*  Nor  is  this  unjust,  for  the  same 
section  prorides  that  no  owner  shall  be  liable  to  an  action  by  the 
contractor  until  the  expiration  of  60  days  from  the  "completion  of 
the  building."  See,  also,  Code  1668,  §§  682,  683;  Laws  1870,  c. 
87,  §§  28,  24;  Laws  1871,  c.  97,  §  2.  As  to  constitutional  ques- 
tions raised  by  defendant  in  error,  see  Gooley,  Const.  Lim.  151,  168, 
171;  People  v.  Mfeihaney,  18  Mich.  497;  Turnpike  Go.  v.  State,  21 
Mich.  286;  Jones  v.  Land-oflSce  Gom'r,  28  Ind.  8^2. 

Wm,  Baidmn,-toT  defendants  in  error. 

Where  the  immediate  contract  between  the  owner  and  builder  pro* 
vides  for  a  different  security,  (as  in  this  case,  where  a  note  and  mort- 
gage were  given,)  it  is  entirely  inconsistent  with  the  idea  of  a  me- 
chanic's lien  on  the  same  land  to  secure  the  debt  contracted  for  the 
building.  See  Burrough  v.  Baughman,  9  Mich.  218.  In  such  case 
the  original  contractor  could  not  have  a  mechanic's  lien ;  and  as  sec- 
tion 2  of  chapter  141  of  the  Laws  of  1872  merely  extends  the  rights 
of  the  contractor  to  the  subcontractor,  the  subcontractor  could  have 
none.  But,  suppose  a  mechanic's  lien  could  legally  attach  in  this 
case,  then,  by  the  provisions  of  said  section  2,  thesubcontractcHristo 
have  a  lien  for  the  amount  due  him  on  the  property  of  the  ''owner" 
"from  the  same  time  and  to  the  same  extent,  and  in  the  same  man- 
ner and  to  the  same  extent,"  as  his  original  contractor  would  have. 
Now,  by  section  1  of  the  same  statute,  a  lien  only  to  the  extent  of  the 
amount  dde  from  the  "owner"  to  the  original  contractor, ^n  eleventh 
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of  July,  1872,  (the  day  od  which  the  plaintiffs  first  had  any  oonnee- 
tion  with  the  transactions  in  relation  to  said  baildingt)  coald  ha?e 
been  created  or  obtained,  viz.,  for  the  sum  of  $500,  and  no  more; 
consequently  the  lien  of  the  sabcontractors  would,  by  the 
*623  *plain  terms  of  the  statute,  be  restricted  to  that  amount. 
That  part  of  the  statute  providing  that  payments  made  by  the 
owner  to  the  contractor  shall  be  "at  the  risk  of  the  owner,"  and  that 
part  providing  that  ''contractor  shall  not  sae  owner  until,"  etc.,  can- 
not, it  would  seem,  be  made  to  apply  in  this  case  to  any  part  of  the 
contract  price  of  the  building  except  the  $500  remaining  unpaid  on 
said  eleventh  of  July,  1872.  Any  other  construction  of  the  language 
of  the  statute  would  place  it  in  the  power  of  the  contractor,  by  mere 
silent  collusion  with  a  "stranger/  to  incumber  the  property  of  the 
owner,  without  his  knowledge,  and  in  fraud  of  his  rights.  The  leg- 
islature cannot  be  presumed  to  have  intended  said  statute  to  have 
any  such  effect.  The  record  does  not  show  that  the  defendant  in  er- 
ror ever  knew  of  any  claim  of  plaintiffs  against  said  real  estate  as. 
the  subcontractor  of  Lindsay,  until  the  twenty-third  day  of  Augast, 
1872,  after  said  building  was  completed.  As  said  section  2  of 
chapter  141  of  the  Laws  of  1872  provides  that  the  owner  may  pay 
the  demand  of  the  subcontractor,  and  have  it  held  a  payment  of 
such  amount  to  the  contractor,  it  would  seem  that  the  legislature 
contemplated  that  the  right  of  lien  of  the  subcontractor  could  not  be 
for  a  greater  amount  than  was  owing  from  the  owner  to  the  principal 
contractor  under  their  contract,  and  that  a  subcontractor's  lien  should 
not  attach  until  the  "owner"  had  notice  of  his  relation  to  the  princi- 
pal contractor. 

If  the  construction  of  said  section  2  contended  for  in  behalf  of  the 
plaintiffs  is  the  correct  construction,  then  it  is  an  infraction  of  sec- 
tion 16  of  article  2  of  the  constitution,  as  giving  the  statute  a  broader 
effect  than  that  indicated  by  its  title,  and,  in  so  far  as  it  does  this, 
it  is  void.  See  Gooley,  Const.  Lim.  c.  6,  §  5,  p.  148.  And,  if  that 
be  "the  only  reasonable  construction,"  then  it  is  manifestly  inequita- 
ble and  unjust,  in  that  it  renders  it  necessary  that  all  building  con- 
tracts shall  be  made  on  time,  and  for  a  money  consideration  only, 
— thus  tending  to  prevent  the  improvement  of  real  estate,  the  en- 
couragement of  which  is  the  origin  and  object  of  the  mecban- 
*623  ic's  lien  laws, — and  as  *being  unequal  legislation,  for  the  ben- 
efit of  one  class,  and  to  the  detriment  of  another  equally  en- 
titled to  the  protection  of  the  laws. 

Brbweb,  J.  The  facts  in  this  case  are,  briefly,  these :  On  June 
28,  1872,  the  defendants  in  error  contracted  with  one  H.  H.  Lind- 
say for  the  building  of  a  house  on  a  lot  belonging  to  them  in  the  town 
of  Wichita.  The  contract  price  was  $1,800, — $800  of  which  wa» 
paid  at  the  execution  of  the  contract,  and  before  the  commencement 
of  the  work.     Lindsay  completed  his  contract.    The  plaintiffs  in  er- 
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ror  Bold  Lindsay  lamber  for  the  building  to  the  amoont  of  about  $900. 
Having  taken  the  proper  steps  to  perfect  their  lien,  the  question  is 
whether  it  extends  to  the  full  amount  of  their  bill^  or  simply  to  the 
amount  due  the  contractor.  It  is  not  pretended  that  Lindsay  re* 
ceived  any  money  from  the  defendants  after  the  plaintiffs  bad  com- 
menced furnishing  lumber,  or,  indeed,  after  the  commencement  of 
the  building, — the  only  payment  being  the  $800.  The  law  in  force 
at  the  time  of  this  building,  (Laws  1872,  c.  141,  p.  294,  §  2,)  giving 
to  subcontractors  their  lien,  requires  tlie  filing  of  the  statement 
within  sixty  days  after  the  completion  of  the  building,  etc.,  and  then 
reads :  ** And,  if  the  contractor  does  not  pay  such  person  or  subcon- 
tractor  for  the  same,  soch  subcontractor  or  j>erBon  shall  have  a  lien» 
for  the  amount  due  for  such  labor  or  material,  on  such  lot  or  lots, 
from  the  same  time  and  to  the  same  extent,  and  in  the  same  manner 
and  to  the  same  extent,  as  such  original  contractor :  provided,  that 
the  owner  shall  not  be  liable  to  such  saboontraotor  for  any  greater 
amount  than  he  contracted  to  pay  the  original  contractor ;  but  the 
risk  of  all  payments  made  to  the  original  contractor  shall  be  upon 
the  owner  until  the  expiration  of  the  sixty  days  hereinbefore  spec- 
ified; and  no  owner  shall  be  liable  to  an  action  by  the  contractor 
until  the  expiration  of  said  sixty  days,"  etc. 

Three  things  are  clear  from  this :  FxrzU  that  the  subcontractor 
has  a  lien  for  his  work  or  material;  aecondt  that  the  limit  of 
*624  each  lien  is  the  amount  contracted  to  be  paid  to  the  ^original 
contractor ;  and,  third,  that  the  risk  of  all  payments  up  to  a 
certain  date  is  upon  the  owner.  Now»  the  money  contracted  to  bo 
paid  in  this  case  was  $1,300.  That,  then,  is  the  limit  of  the  sub- 
contractor's lien, — not  the  amount  due  at  the  time  of  notice,  or  de- 
livery of  material,  but  the  amount  contracted  to  be  paid.  True,  the 
owners  had  paid  $800  of  that  amount,  but  the  risk  of  such  payment 
was  upon  them*  The  very  purpose  of  this  clause  in  the  statute  was 
to  prevent  the  cutting  off  of  the  liens  of  subcontractors  by  early  pay- 
ments to  the  contractor;  and  this  is  a  clause,  the  exact  counterpart 
of  which  we  have  not  found  in  the  statutes  of  any  other  state.  In 
most,  the  lien  applies  only  to  the  amount  due  at  the  time  of  notice. 
Such,  also,  until  1872,  was  our  own  law.  Laws  1871,  p.  268»  §  2; 
Gen.  St.  p.  756,  §  682. 

It  must  be  borne  in  mind  that  this  is  not  an  attempt  to  compel  pay- 
ment by  the  lot-owners  before  the  time  fixed  by  the  contract  therefor ; 
for,  though  the  contract  called  for  note  and  mortgage  for  the  five 
hundred  dollars,  yet  the  answer  admits  that  amount  to  be  due;  nor 
to  compel  payment  in  money,  when  payment  in  some  other  commod- 
ity was  stipulated  for.  Payment  was  contracted  for  in  money;  and 
the  only  question  is  whether,  by  advance  payment,  the  lien  of  the 
subcontractor  can  be  cut  off.  The  plain  letter  of  the  statute  forbids 
it.  We  do  not  think  the  law  obnoxious  to  the  constitutional  objec- 
tions raised  against  it. 
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We  do  not  trnderstand  that  the  attomBy's  fees  can  be  taxed  in  & 
case  like  this.     Stover  v.  Johnnycake,  9  Ean.  *869. 

The  judgment  ol  the  district  couri  will  be  tnodified,  and  the  ease 
remanded^  with  instrnctions  to  adjndge  the  entire  amount  fonnd  dae 
the  plaintiffs  in  error  (less  the  attorney's  fees)  a  lien  upon  the  pr»a- 
ises. 

(All  the  justices  concurring.) 


*625    ^^ENBT  Alleh  and  others  v.  Joseph  Hannum  and  others. 

July  Term,  1875. 

Will;  Beftisal  of  Widow  to  Accept:  Efftot  as  to  Otliers.  Where  a 
'  widow  fails  and  refuses  to  accept  under  the  will  of  the  deceaaed  husband, 
but  elects  to  take  under  the  law  of  descents  and  distributions*  such  failare 
and  refusal  does  not  render  the  will  inoperative  further  than  as  between 
herself  and  others  claiming  portions  of  the  estate.  As  between  other 
persons,  the  will  will  be  enforced  as  near  in  accordance  with  the  inten- 
tion of  the  testator  as  it  can  be  so  enforced. 

Error  from  Nemaha  district  court. 

Action  for  partition,  brought  by  Olive  Allen,  as  plaintiff,  against 
foseph  Hannum,  as  executor,  etc.,  and  Henry  Allen,  Isaac  W.  Howe, 
Thomas  £eller,  Francis  Hannum,  Florence  Hannum,  Josephine  Han- 
num, Julia  Hannum,  and  Marietta  Hannum,  as  defendants.  The 
questions  involved  arose  under  the  last  will  and  testament  of  Samuel 
Allen,  deceased,  the  father  of  said  Henry  Allen.  The  district  court, 
at  the  April  term,  1874,  gave  judgment,  directing  partition  to  be 
made,  assigning  one-half  the  lands  in  controversy  to  the  plaintiff, 
Olive  Allen,  (widow  of  said  Samuel,)  and  the  remaining  one-half  in 
equal  parts  to  said  Francis,  Florence,  Josephine,  Julia,  and  Marietta 
Hannum,  minor  children  of  the  testator's  sister.  Henry  Allen  brings 
the  case  here  for  review. 

Joseph  Sharpe,  for  plaintiff  in  error,  contended  that  the  distriot 
court  erred  in  deciding  that  the  children  of  Huldah  A.  Blannum  were 
owners  in  fee  of  one-half  part  of  the  real  estate  of  which  Samuel  Allen 
died  seized.  Said  judgment  is  not  only  erroneous,  but  irregular,  as 
the  answer  of  Henry  Allen,  the  son  and  heir  of  said  Samuel,  was  on 
file  in  said  court,  and  was  admitted  to  be  trae.  Said  Henry  had 
rights  that  were  overlooked  and  ignored,  and  said  district  court  should 
have  modified  its  judgment  in  accordance  with  the  facts. 

*626     *Valbntinb,  J.     This  was  an  action  for  partition  of  real  es- 
tate, brought  by  Olive  Allen  against  Joseph  Hannum,  Henry 
Allen,  and  seven  others.     Olive  Allen  got  all  she  asked  for  in  the 
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conrt  below,  and,  of  ooarse,  she  has  no  right  to  now  oomplain  in  this 
coart.  But  haa  Heniy  Allen,  the  other  plaintiff  in  error,  any  right 
to  oomplain?  The  facts  of  the  case  seem  to  be  about  as  follows: 
The  property  in  controversy  originally  belonged  to  Samuel  Allen. 
He  made  a  will,  devising  and  bequeathing  all  his  estate  (after  payment 
of  debts  and  funeral  expenses)  to  his  wife,^  said  Olive  Allen,  during 
ber  natural  life,  and,  after  her  deatb,  (after  paying  her  debts,  funeral 
expenses,  and  pertain  legacies,)  tben  equally  to  all  the  minor  chil- 
dren of  his  daughter,  Huldah  A.  Hannum.  One  of  the  above-men- 
tioned legacies  was  a  legacy  of  fifty  dollars  to  his  son,  said  Henry 
Allen.  Afterwards  said  Samuel  Allen  died,  leaving  surviving  him  his 
wife,  said  Olive,  one  son,  said  Henry,  and  one  daughter,  said  Huldah 
A.  Hannnm.  His  widow  refused  to  accept  under  the,  provisions  of 
the  will,  but  elected  to  take  under  the  provisions  of  the  law  of  de- 
scents and  distributions;  and  hence  she  takes  absolutely  (instead  of 
for  life)  one-half  of  all  the  estate  of  said  Samuel  Allen,  deceased. 
The  other  half  of  the  estate,  we  think,  should  be  distributed  in  accord- 
ance with  the  will,  or  as  near  in  accordance  therewith  as  may  be 
possible  under  the  circumstances  of  the  case.  Of  course,  the  whole 
estate  is  first  chargeable  with  the  payment  of  the  debts  of  the  estate, 
then  the  widow  takes  one*half  thereof,  then  the  legacies  are  to  be 
paid  out  of  the  other  half,  and  then  the  remainder  goes  equally  to 
the  minor  children  of  Huldah  A.  Hannum.  Henry  Allen  is  entitled 
to*  nothing  but  his  legacy  of  fifty  dollars;  and  that  portion  of  his 
father's  estate  which  goes  to  his  sister  Huldafa's  children  will  be  sub- 
ject to  the  payment  of  such  legacy.  There  is  nothing  in  the  judg- 
ment of  the  district  court  which  will  interfere  with  this  order  of  the 
distribution  of  said  estate,  and  hence  we  do  not  think  the 
*627  'district  court  erred.  The  refusal  of  the  widow  to  take  under 
the  will  did  not  render  the  will  inoperative  any  further  than 
as  between  the  widow  and  others  claiming  portions  of  the  estate.  It 
did  not  reinder  the  will  inoperative  as  between  the  issue  of  said  Sam- 
uel Allen  and  the  devisees,  legatees,  and  executor. 

The  judgment  of  the  court  below  is  affirmed. 

(All  the  justices  concurring.) 
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City  of  Lbatsnwobth  v.  William  Booth.' 

Julj  Term,  1875. 

1.  Municipal  Corporations:  Cities  of  First  Class:  Power  of  Conncflt 

by  Ordinance,  to  Levy  and  Collect  License  Taxes  from  Insur- 
ance Companies  and  Insurance  Agents.  The  act  of  the  legislature 
of  Kansas  of  1870  incorporating  cities  of  the  first  class,  which  provides 
that  the  mayor  and  council  of  such  cities  shall  have  power  to  enact  or- 
dinances, '*to  levy  and  collect  a  license  tax  on  fire  or  life  insurance  com- 
panies or  agencies,  and  to  impose  fines,  forfeitures,  and  penalties  for  the 
breach  of  any  ordinances',"  does,  by  its  terms,  give  to  tlie  mayor  and 
council  of  a  city  of  the  first  class  tlie  power  to  enact  an  ordinance  which 
shall  provide  that  every  fire  or  life  insurance  company  intending  to  do 
business  in  such  city  slmll  first  obtain  a  license  from  the  city  to  do  such 
business;  that  the  price  of  eacli  license  shall  be  $50  for  a  fire  insurance 
company,  and  $100  for  a  life  insurance  company;  and  that  any  person 
who  shall  violate  such  ordinance  shall,  upon  conviction,  be  fined  not  less 
than  $50  nor  more  than  $200,  etc. 

2.  Insurance  Department:  Act  Creating,  not  in  Conflict  with  Act  of 

1870.  Where  a  city  of  the  first  class  did,  in  1870,  in  pursuance  of  such 
statute,  enact  such  an  ordinance  as  that  above  mentioned,  Ae2d,  that  the 
act  of  the  legislature  of  1871  creating  the  insurance  department  did  not 
repeal  or  mc^ify  said  statute  of  1870,  or  said  ordinance,  so  as  to  exempt 
from  the  operation  of  said  ordinance  that  class  of  foreign  corporations 
doing  business  in  Kansas  and  in  said  city  which  pays  to  the  superin- 
tendent of  insurance,  under  section  17  of  the  Laws  of  1871,  on  account 
of  the  laws  of  their  own  state,  an  amount  greater  than  that  oidinanJjr 
paid  by  other  insurance  companies. 

♦628    *8.  •    Neither  said  stiitute  of  187Q,  nor  said  ordinance,  ao  far 

as  either  has  any  application  to  this  case,  is  in  violation  of  section  1  ot 
article  11  of  the  constitution,  which  requires  that  "the  legislature  shall 
provide  for  a  uniform  and  equal  rate  of  assessment  and  taxation." 

4.  .    Neither  said  statute  of  1870,  nor  said  ordinance,  so  far  as  either 

has  any  application  to  this  cHse,  is  In  violation  of  section  4  of  article  11 
of  the  constitution,  which  provides  that  "no  tax  shall  be  levied  exc^tin 
pursuance  of  a  law  which  shall  distinctly  state  the  object  of  the  same," 
although  said  ordinance  mi^  not  distinctly  state  what  shall  be  done  with 
the  money  paid  by  the  insurance  companies  for  licenses. 

Appeal  from  Leavenworth  criminal  court. 

Booth,  an  agent  of  a  foreign  life  insurance  company,  was  prose* 
cuted  before  the  police  court  for  a  violation  of  an  ordinance  of  the 
city  of  Leavenworth  requiring  foreign  insurance  companies  to  paj 
certain  license  taxes  for  the  privilege  of  doing  business  in  said  eity. 
The  action  was  removed  by  appeal  to  the  criminal  court,'  where  a 
trial  was  had  at  the  December  term,  1874.     It  was  a  test  case  for 

1  Power  of  municipal  corporations  to  tax  employments,  considered.  See  Fret- 
well  V.  Troy,  18  Ean.  271;  Ottawa  Co.  v.  Nelson*  10  Ean.  241;  McGrath  v.  Newtos. 
29  Kan.  869;  Newton  v.  Atchison,  81  Ean.  156;  8.  0.  1  Pac.  Rep.  288. 

*  This  court  was  abolished  by  (Uiapter  88»  Laws  1875.  Said  act  took  effect  April 
1,1876. 
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the  purpose  of  determining  the  validity  of  said  city  ordinance.  The 
oriminal  court  held  the  ordinance  valid.  Booth  was  thereupon  found 
guilty,  and  fined  $50,  and  costs. 

CUmgh  d  Wheats  for  appellant. 

When  the  Wisconsin  insurance  company,  for  which  Booth  was 
agent,  paid  to  the  state  superintendent  of  insurance,  in  accordance 
with  the  requirements  of  the  statute  creating  the  insurance  depart- 
ment, the  sum  of  $325  for  the  same  purpose  as  required  by  the  Wis- 
consin laws,  (that  is,  for  fines,  penalties,  licenses,  fees,  etc.,)  such 
company  might,  for  the  year  thus  paid  for,  do  business  in  this 
*6S9  state  without  being  snb*jected  to  anyone  for  so  doing.  If  it 
could  not,  then  the  amount  thus  paid  is  not,  in  practical  e/ecf, 
for  fines,  penalties,  etc.  The  city  cannot,  of  course,  impose  any  fine 
except  by  virtue  of  a  law  of  the  state  authorizing  it  so  to  do,  and 
therefore,  when,  as  by  section  17  of  the  insurance  law,  (Laws  1871, 
p.  221,)  certain  payments  are  in  certain  special  cases,  as  in  this, 
made  for  fines,  penalties,  licenses,  fees,  etc.,  such  payment  is  made 
in  lieu  of  fines,  penalties,  licenses  and  fees,  and  the  city  is  not  au- 
thorized in  such  special  case  to  require  a  license  to  be  paid  for,  or  to 
fine,  etc.  When  a  city  passes  or  enacts  an  ordinance  which  imposes 
a  fine  by  virtue  of  power  conferred  on  it  by  a  state  law,  it  does  so  by 
virtue  of  delegated  power,  and  does  so  as  a  part  of  the  law-making 
power  of  the  state.     2  Dill.  Mun.  Corp.  §  245,  and  notes. 

The  ordinance  mentioned  in  the  agreed  statement  of  facts  is  void, 
because  of  article  11  of  the  constitution  of  this  state,  in  so  far  as 
thereby  any  tax  is  attempted  to  be  levied;  as  the  object  of  the  tax  is 
not  specified  either  in  the  statutes  of  the  state  under  which  said  city 
derives  whatever  power  it  has,  nor  in  said  ordinance,  as  required  by 
section  4  of  article  11  of  the  constitution.  And  said  ordinance  vio- 
lates the  rules  of  uniformity  and  equality  sptBcified  in  section  1  of 
said  article  11.  And,  further,  the  power  to  levy  and  collect  a  license 
tax  on  fire  and  life  insurance  companies  or  agencies,  mentioned  in 
the  sixth  subdivision,  on  page  99  of  the  Laws  of  1870,  and  in  the 
second  subdivision  on  page  58  of  the  Laws  of  1874,  even  if  valid, 
does  not  authorize  a  tax,  properly  so  called,  but  only  a  tax  or  fee 
reasonable  in  amount,  as  a  compensation  for  the  trouble  of  issuing 
a  license.     1  Dill.  Mun.  Corp.  §§  291-293,  and  notes. 

H.  Miles  Moorey  City  Atty.,  for  the  City. 

The  counsel  of  the  city,  under  and  by  virtue  of  the  provisions  of 
its  charter,  which  is  a  general  law  of  the  state,  has  authority  to  levy 
and  collect  a  license  tax  on  fire  or  life  insurance  companies  or  agen* 
oies,  etc.  In  pursuance  of  that  authority  the  city  council  did, 
*630  for  the  purpose  of  raising  a  ^revenue  to  pay  the  debts  of  the 
city  for  the  support  of  common  schools  in  the  city,  and  under 
and  by  virtue  of  the  police  regulations  of  said  city,  enact  the  ordi« 
nance  set.  forth  in  the  record.  The  fact  that  the  said  company,  of 
which  the  defendant  was  agent,  had  paid  to  the  superintendent  of 
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insuraiice  the  sum  of  $325,  or  any  other  sam,  as  license  to  do  bun* 
nesB  in  this  state,  or  even  that  said  sum  was  in  fall  for  licenae,  fines, 
etc.,  to  the  state  of  Kansas,  has  nothing  to  do  with  the  authority 
given  by  the  same  legislature  to  cities  of  the  first  class  to  pass  ordi- 
nances levying  a  license  tax  for  them  to  do  business  within  the  limits 
of  said  city.  Under  the  provisions  of  the  state  law  of  1871,  saeh 
insurance  companies  can  do  business  anywhere  in  the  state,  if  they 
comply  with  that  law,  outside  of  the  city  of  Leavenworth;  hot,  if 
they  desire  to  do  business  in  that  city,  the  state  law  and  city  ordi- 
nance says  they  must  conform  to  the  local  regulations  of  the  city. 
The  provisions  of  the  ordinance  are  not  in  conflict  with  section  4  of 
article  11  of  the  constitution.  That  provision  has  reference  to  state 
taxes,  and  not  municipal  taxes.  The  ordinance  does  not  violate  any  . 
provision  of  the  constitution.  The  provisions  in  the  charter  of  1870 
and  1874,  conferring  the  authority  to  levy  and  collect  a  license  tax 
on  certain  avocations  and  employments,  are  constitutional.  1  Dill. 
§  291,  and  note. 

YAiiENTiME,  J.  On  March  2, 1870,  an  act  of  the  legislature  of  Kan- 
sas amending  "An  act  to  incorporate  cities  of  the  second  class"  was 
passed,  which  provides,  among  other  things,  as  follows :  ''The  mayor 
and  council  of  each  city  created  or  controlled  by  this  act  shall  have 
the  care,  management,  and  control  of  the  city,  and  its  property  and 
finances,  and  shall  have  power  to  enact  and  ordain  any  ordinances 
not  repugnant  to  the  constitution  and  laws  of  this  state,  and  such  or- 
dinances to  alter,  modify,  or  repeal ;  and  shall  have  power  *  *  * 
to  levy  and  collect  a  license  tax  on  *  *  •  fire  or  life  in- 
*631  surance  com*panies  or  agencies,  *  *  *  and  to  impose 
fines,  forfeitures,  and  penalties  for  the  breach  of  any  ordi- 
nances,*' etc.     Laws  1870,  p.  97  et$eq. 

On  May  21, 1870,  the  mayor  and  council  of  the  city  of  Leavenworth 
— it  being  a  city  of  the  first  class — passed  an  ordinance  which  pro- 
vides, among  other  things,  as  follows : 

"Section  1.  No  person  or  persons  shall  engage  in  the  business  of 
fire  or  life  insurance,  nor  shall  any  company  do  business  as  a  fire  or 
life  insurance  company,  in  this  city,  after  the  fifteenth  day  of  Jane, 
1870,  without  first  having  obtained  a  license  therefor.  The  price  of 
such  license  for  each  and  every  fire  insurance  company  doing  business 
in  this  city  shall  be  fifty  dollars  per  annum;  and  the  price  for  such 
license  for  each  and  every  life  insurance  company  doing  business  in 
this  city  shall  be  one  hundred  dollars  per  annum." 

*'Sec.  4.  Each  and  every  person  or  agent  who  shall  violate  any  of 
the  provisions  of  this  ordinance  shall,  on  conviction  before  the  police 
judge,  be  fined  not  less  than  fifty  dollars,  nor  more  that  two  hnndred 
doUaos,  for  the  first  offense,  and  shall  be  fined  the  further  sum  of 
fifty  dollars  for  each  and  every  day  he  shall  continue  to  violate  the 
same^^ 
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There  is  no  provision  in  the  ordinance,  or  elsewhere^  prescribing 
what  shall  be  done  with  tbe  money  received  for  licenses.  On  March 
1,  1871,  an  act  of  the  legislature  was  passed,  creating  an  insurance 
department,  (Laws  1871,  p.  214,)  and  providing  for  the  appointment 
of  a  "superintendent  of  insurance,"  (section  2;)  and  also  providing 
that  "the  said  superintendent  shall  have  the  sole  and  exclusive  charge 
of  and  control  over  said  insurance  department,  under  the  laws  relat- 
ing thereto,"  (section  3.)  Said  act  also  provides  that  certain  things 
shall  be  done,  and  certain  moneys  shall  be  paid,  by  each  and  every 
insurance  company,  before  it  shall  have  any  authority  whatever  to  do 
business  in  Kansas.  And  said  act  further  provides  that  ''whenever 
the  existing  or  future  laws  of  any  other  state  or  government  shall  re- 
qaire  insurance  companies  organized  under  the  laws  of  this  state,  ap- 
plying to  do  business  by  agencies  in  such  other  state  or  government, 
or  o.f  the  agents  thereof,  any  deposit  of  security  in  such  state  for  tbe 
protection  of  policy-holdets  therein,  or  otherwise,  or  any  pay- 
*6d2  ment  *for  taxes,  fines,  penalties,  certificates  of  authority, 
licenses,  fees,  or  otherwise,  greater  than  the  amount  required 
for  such  purposes  from  insurance  companies  of  other  states  by  the  then 
existing  laws  of  this  state,  then,  and  in  every  such  case,  all  compa- 
nies of  such  states  or  governments  establishing  agencies  in  this  state 
shall  make  the  same  deposit,  iFor  a  like  purpose,  with  the  superin- 
tendent of  insurance  of  this  state,  and  pay  to  said  superintendent, 
for  taxes,  fines,  penalties,  certificates  of  authority,  licenses,  fees,  or 
otherwise,  an  amount  equal  to  the  amount  of  such  charges  and  pay- 
ments imposed  by  the  laws  of  such  other  state  or  government  upon 
the.oompanies  of  this  state,  and  the  agents  thereof."   Section  17. 

In  February,  1874,  tbe  Northwestern  Mutual  Life  Insurance  Com- 
pany of  the  state  of  Wisconsin  applied  to  the  superintendent  of  in-  a 
surance  of  this  state  for  pc^rmission  to  do  business  in  Kansas.     The                 I 
agreed  statement  of  facts  upon  which  this  case  was  tried  in  the  court                 ^ 
below  shows,  among  other  things,  as  follows : 

"The  laws  of  said  state  of  Wisconsin,  in  force  therein  ever  since  and 
before  the  first  day  of  January,  1874,  require  insurance  companies 
organized  under  the  laws  of  this  state,  (of  Kansas,)  or  of  any  state  other 
than  said  state  of  Wisconsin,  applying  to  do  business  by  agencies  in 
said  state  of  Wisconsin,  payment  of  the  sum  of  $325  in  amount,  per 
annum,  for  taxes,  fines,  penalties,  certificates  of  authority,  licenses,  fees 
for  the  privilege  of  doing  business  therein,  and  because  thereof;  and 
under  and  by  virtue  of  section  17  of  the  act  of  the  legislature  of  the 
state  of  Kansas,  entitled  <An  act  to  establish  an  insurance  department 
in  the  state  of  Kansas,  and  to  regulate  the  companies  doing  business 
therein;'  approved  March  1, 1871,  the  superintendent  of  insurance  of 
this  state  of  .Kansas  did,  in  the  month  of  February,  1874,  demand  and 
require  of  and  from  the  company  first  aforesaid  that  it  pay  to  him  said 
snm  of  $325  before  he  would  grant  authority  thereto  to  transact 
business  in  the  state  of  Kansas;  and  the  company  first  aforesaid  then. 
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in  Febraary,  1874,  paid  to  said  superintendent  of  insorance  of  this 
state  of  Kansas  $825  for  taxes,  fines,  penalties,  certificates  of  author- 
ity, licenses,  and  fees,  for  the  privilege  of  doing  basiness  in  this  state 
of  Kansas  for  the  term  and  period  of  one  year  from  the  twenty-eighth 
of  February,  1874.  And  thereupon  said  superintendent  of  insaranoe 
of  this  state  of  Kansas  authorized  and  licensed  the  company  first  afore- 
said to  engage  in,  do,  and  transact  business  as  such  life  inaur- 
*633  ance  ^company  in  this  state  of  Kansas  for  the  term  and  period 
of  one  year  from  and  after  the  time  last  aforesaid,  and  to  estab- 
lish agencies  in  this  state,  and  to  engage  in  and  do  and  transact  such 
business  in  this  state  by  an  agent  or  agents  of  said  company." 

On  March  6, 1874,  the  legislature  re-enacted  in  substance  the  pro- 
visions of  the  act  of  1870  first  quoted  in  this  opinion,  without  at- 
tempting to  repeal  said  provisions  either  directly  or  by  implication. 
Laws  1874,  p.  58,  §  13.  The  defendant,  William  Booth,  is  the  duly- 
authorized  agent  of  said  Northweslern  Mutual  Life  Insurance  Com- 
pany for  Kansas ;  and  the  company,  through  him,  did  business  as  an 
insurance  company  in  the  city  of  Leavenworth  on  the  twenty-second 
of  April,  1874,  without  having  obtained  from  said  city  any  license  to 
do  suQh  business.  On  the  twenty-fourth  of  said  April  the  defendant 
was  arrested  on  the  charge  of  violating  said  city  ordinance,  by  doing 
life  insurance  business  as  aforesaid  for  said  company,  in  said  city, 
without  having  any  city  license  therefor.  The  case  was  tried  before 
the  police  judge  of  said  city.  The  defendant  was  found  guilty,  and 
fined  fifty  dollars.  He  then  appealed  to  the  criminal  court  of  Leav- 
enworth county,  where  he  was  again  tried,  found  guilty,  and  fined 
fifty  dollars;  and  he  now  appeals  to  this  court. 

The  only  question  involved  in  this  case  is  whether  said  city  ordi- 
nance is  valid,  as  applied  to  this  class  of  insurance  companies.  Bat 
involved  in  this  question  are  several  others :  First.  Do  the  provis- 
ions of  the  statute  first  quoted  in  this  opinion,  by  its  terms,  authorize 
the  passage  of  such  an  ordinance  as  was  passed  ?  That  is,  does  it 
authorize  the  passage  of  an  ordinance  requiring  more  to  be  paid  for 
the  insurance  license  than  the  mere  cost  of  issuing  the  license?  Sec- 
ond.  If  said  provision  does,  by  its  terms,  authorize  the  passage  of 
such  an  ordinance,  then  was  not  it,  and  any  ordinance  passed  under 
it,  so  modified  by  the  act  of  1871,  creating  the  insurance  department, 
that  such  provision  will  no  longer  apply  to  this  class  of  insaranoe 
companies  which  pays  to  the  superintendent  of  insurance,  on 
^634  account  of  the  laws  of  tl^eir  own  state,  a  sum  ^greater  than 
the  amount  ordinarily  paid  by  the  insurance  companies  inrlieu 
(as  is  claimed)  of  all  "taxes,  fines,  penalties,  certificates  of  authority, 
licenses,  fees,"  etc.  ?  Third.  Is  said  provision  itself  valid  ?  Involved 
in  this  last  question  are  these  other  questions :  Is  said  provision  in 
contravention  of  section  1  of  article  11  of  the  constitution,  which  re- 
quires that  "the  legislature  shall  provide  for  a  uniform  and  equal  rate 
of  assessment  and  taxation  ?"     Is  it  in  contravention  of  section  4  of 
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artiole  11  of  the  oonstiiation,  which  provides  that  "'no  tax  shall  be 
levied  except  in  parsaance  of  a  law,  which  shall  distinctly  state  the 
object  of  the  same?" 

We  think  the  said  ordinance  is  valid,  so  far  as  it  has  any  applica- 
tion to  this  case.  There  are  many  kinds  of  businesSy  like  that  of 
selling  intoxicating  liquorB,  for  instance,  which  may,  under  our  con- 
stitution, be  absolutely  prohibited  by  the  legislature,  or  be  licensed, 
restrained,  and  regulated;  and  we  know  of  no  good  reason  why  the 
business  of  insurance  may  not  come  within  this  category.  Many 
good  people  believe  that  the  world  would  be  better  off  without  insur- 
ance than  with  it,  and  all  believe  that  it  may  be  restrained,  regulated, 
and  aUowed  to  exist  only  under  a  license.  And  of  the  different  kinds 
of  business  which  may  be  allowed  to  exist  only  under  a  license  there 
are  many  whose  license  tax  may  be  vastly  more  than  the  mere  cost 
or  value  of  issuing  the  license;  and  again  we  could  instance  the 
business  of  selling  intoxicating  liquors.  In  granting  licenses  the 
items  which  may  be  taken  into  consideration  as  elements  in  fixing 
the  costs  of  the  same  would  seem  to  be  about  as  follows :  First,  the 
value  of  the  labor  and  material  in  merely  allowing  and  issuing  the 
license;  second,  the  value  of  the  benefit  of  the  license  to  the  person 
obtaining  the  same;  third,  the  value  of  the  inconvenience  and  cost 
to  the  public  in  protecting  such  business,  and  in  permitting  it  to  be 
carried  on  in  the  community;  fourth,  and  in  some  cases  an  additional 
amount  imposed  as  a  restraint  upon  the  number  of  persons  who 
might  otherwise  engage  in  the  business.  None  of  these  items  con- 
templates, except  incidentally,  the  raising  of  revenue  for  gen- 
*635  eral  purposes.  In  *many  cases  a  license  which,  if  issued  for 
proper  purposes,  would  be  valid,  would  not  be  valid  if  issued 
merely  for  the  purpose  of  obtaining  or  increasing  the  general  revenue 
fund.  A  proper  license  tax  is  not  a  tax  at  all  within  the  meaning 
of  the  constitution,  or  even  within  the  ordinary  signification  of  the 
word  ''tax."  City  of  East  St.  Louis  v.  Wehrung,  46  111.  393 ;  Addison 
V.  Saulnier,  19  Gal.  83 ;  Garter  v.  Dow,  16  Wis.  818;  State  v.  Herod, 
29  Iowa,  123,  125;  Mitchell  v.  Williams,  27  Ind.  62.  This  is  so 
even  where  the  license  tax  is  much  greater  than  the  mere  cost  of 
issuing  the  license,  and  even  where  the  surplus  fund  incidentally  aris- 
ing from  the  issuing  of  the  license  goes  into  the  treasury  to  swell  the 
general  revenue  fund.  Gharity  Hospital  v.  Stickney,  2  La.  Ann. 
550;  Tenney  v.  Lenz,  16  Wis.  566,  667;  Ghilvers  v.  People,  11  Mich. 
43;  Ash  v.  People,  Id.  347;  Baker  v.  City  of  Gincinnati,  11  Ohio  St. 
534,  543,  544;  Johnson  v.  Philadelphia,  60  Pa.  St.  445,  450;  Henry 
V.  State,  26  Ark.  523,  525 ;  Orton  v.  Brown,  35  Miss.  426.  And  there 
are  still  other  decisions  holding  that  the  constitutional  provisions  with 
reference  to  taxation  have  no  reference  to  the  collection  of  license 
taxes,  among  which  are  the  following :  Anderson  v.  Eems  Drain- 
ing Co.,  14  Ind.  201;  Thomasson  v.  State,  15  Ind.  449,  451;  Bright 
V.  McCuUough,  27  Ind.  223,  232;  People  v.  Goleman,  4  Gal.  46.    The 
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iziip68itiQii  of  a  lioensid.tu  is  iix  tbe  nf^tare  ol.a  aale  of  a  benefit  or 
privilege  to  a  party  who  would  not  otherwise  be  entitled  to  the  same. 
The  imposition  of  an  ordinary  tax  is  in  the  nature  of  reqaisition  of  a 
contribution  from  that  which  the  party  taxed  already  rightfully  poa- 
sesses  in  the  state. 

But  whether  the  foregoing  views  are  right  or  wrong,  still  we  think 
the  same  conclusion  mast  necessarily  be  reached  from  other  consider- 
ations. It  must  be  remembered  that  the  insuranoe  company  in- 
volved  in  this  controversy  is  a  foreign  insurance  company,  having 
no  rights  in  this  state  except  such  as  the  state  may  see  fit  to  confer 
upon  it.    It  has  no  power  to  do  business  in  Kansas  by  virtue  of  its 

organization  in  Wisconsin.  It  has  no  power  to  do  busmess 
*686    in  Kansas  by  ^virtue  of  the  laws  of  Wisconsin,  or  by  virtue  of 

the  constitution  or  laws  of  the  United  States,  or  by  virtue  of 
all  combined.  Paul  v.  Virginia,  8  Wall.  168 ;  Ducat  v.  Chicago,  10 
WalK  410;  Liverpool  Ins.  Co.  v.  Massachusetts,  Id.  566.  It  can  do 
business  in  Kansas  only  under  the  laws  of  Kansas,  and  by  permis- 
sion, from  the  state  of  Kansas.  This  state  might  absolutely  exclude 
it,  or  might  require  that  it  do  business  only  under  a  license,  and 
might  require  that  it  not  only  get  a  license  from  the  state,  but  also 
that  it  get  a  license  from  every  city,  county,  or  village  in  which  it 
should  attempt  to  do  business.  The  state  may  permit  such  insurance 
company  to  come  into  the  state  under  just  such  restraints  and  regu- 
lations as  the  state  may  choose.  Hence  the  state  is  not  bonnd  to 
permit  said  insurance  company  to  come  to  this  state,  (as  individual 
citizens  of  other  states  have  a  right  to  do,)  and  then,  for  the  purpose 
of  raising  revenue,  resort  only  to  the  ordinary  modes  of  taxation. 
On  the  contrary,  the  state,  without  resorting  to  taxation  at  all,  may 
require  that  such  insurance  company  shall  pay  for  the  privilege  of 
coming  into  the  state,  and  of  doing  business  therein,  and  may  require 
that  it  shall  not  only  pay  a  sum  to  the  state  for  the  privilege  of  doing 
business  therein,  but  that  it  shall  also  pay  a  sum  to  every  municipal 
corporation  in  the  state  in  which  it  shall  attempt  to  do  business. 
And  all  this  the  state  may  do  without  violating  any  provision  of  its 
own  constitution.  The  provisions  of  the  constitution  with  reference 
to  taxation  have  no  application  whatever  to  this  class  of  cases;  and  it 
would  make  no  difference  if  these  sums,  required  from  foreign  insur- 
ance companies,  were  required  solely  for  the  purpose  of  swelling  the 
general  revenue  fund.  That  these  views  are  correct,  we  would  refer 
to  the  following  decisions :  f^ire  Department  of  Milwaukee  v.  Helfen- 
stein,  16  Wis.  186;  People  v.  Thurber,  13  111.  554;  I>ucat  v.  City  of 
Chicago.  48  HI.  172 ;  Slaughter  v.  Com.,  IS  Grat.  767,  774  et  itq. 
We  might  refer  to  other  authorities,  but  do  not  think  that  it  is  nee- 

essary, 
*637    The  said  statute  of  1870  (Laws  1870,  p.  97  €t  $eq.)  *unqnefl- 

tionably  authorized  the  city  of  Leavenworth  to  pass  said  or- 
dinance; and  we  do  not  think  that  either  the  statute  or  the  ordinance 
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ivaB  snbBeqaently  repealed  or  modified  by  the  act  of  1871  creating 
the  insuranoe  department.  The  act  of  1871  does  not  purport  to  re- 
peal or  modify  that  of  1870,  or  anything  done  under  it;  and  the  two 
iicts  are  not  necessarily  in  conflict.  Both  may  stand  together.  It  is 
a  well-settled  principle  of  law  that  repeals  hj^  implication  are  not  to 
be  favored.  The  intention  of  the  act  of  1871  was  that  foreign  insur- 
ance companies  might,  by  paying  a  certain  sum,  be  authorized  to 
eome  into  the  state  for  the  purpose  of  doing  business  therein.  The 
intention  of  the  act  of  1870  was  that  all  insurance  companies,  domes- 
tic as  well  as  foreign,  already  rightfully  in  the  state,  and  ready  to  do 
business  therein,  as  far  as  the  state  is  concerned,  should,  if  they  de- 
sired to  do  business  in  any  particular  city,  pay  to  such  city  a  license 
tax.     In  this  there  is  no  conflict. 

The  judgment  of  the  court  below  is  affirmed. 

EiNGMANy  G.  J.9  concurring.     Bbeweb,  J.,  not  sitting. 


Geobqb  G.  Hatnes  v.  W.  B.  Gowen. 

July  Term,  1875. 

1.  Evidence:  Foreign  Judgment:  Portion  Only  of  Original  Becord. 
A  duly-authenticated  copy  of  a  judgment  entry,  from  a  court  of  record 
possessing  general  original  Jurisdiction,  may,  in  some  cases,  be  intro- 
duced in  evidence  without  introducing  the  rest  of  the  record.^ 

2«  ■  :  Where  such  judgment  entry  shows  that  a  judgment  sufficiently 
correct  in  form  was  rendered  by  the  court,  and  shows  that  the  court  ren- 
dering the  judgment  had  jurisdiction  of  all  the  necessary  parties,  it  must 
be  held  that  such  judgment  entry  shows,  prima  facie  at  least,  a  valid 
judgment.' 

8.  :  Attestation  by  Olerk:  Judge's  Certifloate.    Where  a  judicial 

record  comes  from  a  court  of  another  state  to  this  state,  and  is  attested 
by  the  clerk  of  said  court,  with  the  seal  thereof  annexed,  all  that  is 

•688  ^further  necessary  to  make  the  attestation  sufficient  is  that  the  pre- 
siding judge  of  the  court  rendering  the  judgment  shall  certify  that  tiie 
'^ attestation  ia  in  due  form."  And  hence,  in  such  case,  when  the  pre- 
siding judge  of  a  district  court  of  Texas  certifies  to  this  much,  and  a 
great  deal  more,  and  says  in  his  certificate,  which  is  dated  about  five 
months  after  the  clerk^s  certificate  is  dated,  that  the  person  who  attests 
the  record  "ia  the  clerk  of  said  district  court,"  without  saying  that  such 
person  was  such  clerk  at  the  time  of  the  attestation  of  the  record,  heldt 
that  such  attestation  and  certificate  are  sufficient.' 

>Bee  Dodge  ▼.  Coffin,  anU,  *277. 

s Every  presumption  is  in  favor  of  jurisdiction.    Dexter  ▼.  Cochran,  17  Kan. 
450;  O'Driscoll  v.  Soper,  19  Kan.  575.    See,  also,  Gross  v.  Funk,  20  Kan.  656. 

*Tt  win  bd  presumed,  in  the  absence  of  evidence  to  the  contrary,  in  favor  of 
courts  of  general  jurisdiction  of  sister  states,  that  they  have  the  authority  they 
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4.  :  Authentioatioa  by  PreBiding  Judge.    Where  such  record  i» 

the  record  of  a  Judgment  rendered  by  the  district  court  of  Galdtrell  county. 
Texas,  and  the  clerk  in  his  attestation  designates  himself  as  the  cleric  of 
the  district  court  of  Caldwell  county,  Texas,  and  the  judge  oommenoeB 
his  certificate  by  saying,  "State  of  Texas,  county  of  Caldwell,"  and  des- 
ignates himself  as  **4^residing  judge  of  the  22d  judicial  district  in  said 
state  of  Texas,"  and  certifies  that  the  person  who  attests  as  clerk  "is 
clerk  of  said  district  court  of  the  22d  judicial  district  within  and  for  the 
said  county  of  Caldwell,*'  etc.,  Tield,  that  this  sufficiently  shows  that  the 
said  judge  is  the  presiding  judge  of  the  court  that  rendered  the  judg- 
ment. 

5.  Pleading:  Aliegattons  of  Time:  Olerioal  Error.    Where  a  plaintiff 

who  sues  on  a  judgment  states  in  his  petition  that  the  judgment  was 
rendered  April  15, 1872,  at  a  term  of  the  court  begun  and  held  Apill  18, 
1872,  but  in  these  allegation  does  not  attempt  to  recite  the  record,  the 
allegations  of  time  are  immaterial,  and  the  plaintiff  may,  under  such  al- 
legations, show  that  the  judgment  was  rendered  April  18»  1872. 

[6.  For  other  questions,  including  a  correction  of  the  decision  in  Hargis  t. 
Morse,  7  Kan.  *415,  see  the  two  opinions  of  the  court,  ir^ra,  pp.  *642, 
♦646.] 

Error  from  Riley  district  court. 

Gowen  brought  suit  upon  a  foreign  judgment,  and  recovered  judg- 
ment thereon,  at  the  September  term,  1873,  for  $161.07,  and  costs. 
Haynes,  defendant,  brings  the  case  here  on  error. 

H,  O.  Burner  and  Williams  dt  Burm,  for  plaintiff  in  error. 

Oreen  d  Hessen,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  brought  by  Gowen  against 
*639  Haynes,  upon  a  judgment  rendered  by  the  district  *coart  of 
Caldwell  county,  Texas.  Said  judgment  was  rendered  in  an 
action  wherein  said  Gowen  was  plaintiff  and  one  John  N.  Wbittington 
was  defendant.  That  portion  of  the  judgment  more  particularly  ap- 
plicable to  this  case  reads  as  follows :  '*  And  it  appearing  to  the  court, 
from  the  answer  of  George  G.  Haynes  filed  in  this  suit,  that  the  said 
Haynes  is  indebted  to  the  defendant,  Wbittington,  in  the  sum  of 
$146.54,  coin,  it  is  therefore  ordered  and  adjudged  by  the  court  that 
the  plaintiff,  W.  U.  Gowen,  do  have  and  recover  of  and  from  George 
G.  Haynes,  as  garnishee,  the  sum  of  $146.54  in  coin." 

The  record  of  the  judgment  was  attested  by  the  oertificates  of  the 
clerk  and  judge,  as  follows: 

""State  of  Texas,  Caldwell  County:  I,  James  A.  Wiley,  clerk  of  the 
district  court  of  said  county,  certify  that  the  foregoing  is  a  true  copy 
of  a  judgment  rendered  by  the  district  court  of  said  county  on  the 
eighteenth  day  of  April,  1872,  in  the  case  of  W.  B.  Gowen,  plaintiff. 
V.  John  N.  Wbittington,  T.  J.  Lee,  and  E.  A.  Brown,  and  Alvio 

assume  to  exercise,  and  that  the  modes  of  procedure  pursued  by  them,  thourb 
different  from  those  established  by  the  laws  of  this  state,  are  aathoriaed  b/  the 
laws  of  the  state  in  which  they  act.    Ward  v.  Baker,  16  Kan.  81. 
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HJaynes  and  George  G.  Haynee^  gamisbeee.    Given  nnder  my  hand, 
and  the  seal  of  the  oourt,  thii  December  2,  1872. 

[Seal.]  "Jab.  A.  Wiuby,  Clerk  D.  C,  0.  Co. 

** State  of  Texas,  County  of  Caldwell:  I,  Henry  Manny,  presiding 
judge  of  the  22d  judicial  district  in  said  state  of  Texas,  do  hereby  certify 
that  James  A.  Wiley,  whose  signature  appears  to  the  foregoing  cer- 
tificate of  authentication,  is  the  clerk  of  said  district  court  of  the  22d 
judicial  district,  within  and  for  the  said  county  of  Caldwell;  that  be 
has  the  custody  of  the  records  of  said  court;  that  said  certificate  of 
authentication  is  in  due  form  of  law;  and  that  the  signature  of  the 
said  James  A.  Wiley  to  said  certificate  is  his  genuine  signature,  and 
entitled  to  full  faith  and  credit.  In  testimony  whereof  I  have  here- 
unto set  my  hand,  and  the  seal  of  said  court,  this  fifth  of  May,  1873. 

"Henry  Manny, 

[Seal.]  "'Judge  of  the  22d  Judicial  District  of  Texas.** 

At  the  trial  of  this  case — which  was  before  the  court  below  without 
a  jury — ^the  foregoing  attested  copy  of  the  record  of  said  judgment 
was  read  in  evidence,  over  the  objection  of  the  defendant  below,  and 
upon  this  evidence  the  court  below  found  in  favor  of  the  plain- 
*640  tiff  and  against  *the  defendant,  and  rendered  judgment  ac- 
cordingly ;  and  the  defendant  below,  as  plaintiff  in  error,  now 
brings  the  case  to  this  court.  In  considering  this  case  we  shall  fol- 
low the  brief  of  plaintiff  in  error. 

1.  The  plaintiff  in  error  says  in  his  brief:  "The  paper  read  in  evi- 
dence by  defendant  in  error,  in  the  court  below,  to  which  plain- 
tiff in  error  excepted,  is  only  a  copy  of  a  judgment  entry,  and  does 
not  purport  to  be  and  is  not  a  record  of  the  proceedings  of  any  court." 
It  is  true  that  "the  paper  read  in  evidence"  "is  only  a  copy  of  a 
judgment  entry;"  but  it  is  not  true  that  it  does  not  purport  to  be  the 
record  of  the  proceedings  of  any  court.  It  does  purport  to  be  a  rec- 
ord of  proceedings  of  the  district  court  of  Caldwell  county,  Texas. 
It  commences  as  follows : 

^ State  of  Texas,  Caldwell  County :  fie  it  remembered  that  on  the 
eighteenth  day  of  April,  1872,  the  following  proceediDgs  were  had  in 
the  district  court  of  Caldwell  county,  Texas,  viz. :  W.  B.  Cowen  v. 
John  N.  Whittington.  (No.  1,317.)  In  this  cause  came  the  plaintiff, 
by  attorney,  and  announced  himself  ready  for  trial,"  etc. 

Then  follows  a  proceeding  with  reference  to  Martha  Whittington, 
intervenor,  who  appears  and  withdraws  her  plea  of  intervention.  Then 
follows  a  judgment  in  favor  of  the  plaintiff,  Cowen,  and  against  John 
N.  Whittington,  T.  J.  Lee,  and  B.  A.  Brown,  on  an  instrument  in 
writing  which  is  set  out  in  the  record.  And  the  record  shows  that 
they  all  bad  "been  legally  cited  to  appear  and  answer  this  suit." 
Then  follows  a  judgment  in  favor  of  the  plaintiff,  Cowen,  and  against 
Alvin  Hajnes,  garnishee.  Then  follows  a  judgment  in  favor  of  the 
plaintiff,  Cowen,  and  against  George  G.  Haynes,  garnishee,  a  copy 
V.  16k— 81 
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of  which  judgment  we  have  already  given.     And  then  follows  a  pro- 
ceeding with  reference  to  some  attached  property. 

The  proper  objection  to  the  introdaction  of  this  record  in  evidence 
would  probably  have  been  that  it  is  not  a  full  and  complete  record  of 
all  the  proceedings  in  the  case.     But  even  this  objection  would  not 

be  tenable.  As  we  understand  the  law,  a  part  of  the  record 
*641     of  a  case  may  ^sometimes  be  introduced  in  evidence.    A  record 

of  a  case  is  often  divisible  into  many  distinct  parts,  and  each 
part  is  substantially  a  record  of  itself.  And,  when  the  record  is  so 
divisible,  any  distinct  portion  thereof  may  be  introduced  in  evidence, 
if  relevant,  without  introducing  the  other  portions  of  the  record. 
Chinn  v.  Caldwell,  4  Bibb,  543;  McGuire  v.  Kouns,  7  T.  B.  Mon.  386; 
Lee  V.  Lee,  21  Mo.  631,  534;  Locke  v.  Winston,  10  Ala.  849 ;  8mitQ 
V.  McGehee,  14  Ala.  404;  Henderson  v.  Cargill,  31  Miss.  367,  413, 
414.  Indeed,  it  would  seem  useless  and  unnecessary,  or  even  worse 
than  useless  and  unnecessary,  to  introduce  in  evidence  such  portions 
of  the  record  as  may  be  entirely  irrelevant  to  the  case.  Of  coarse, 
where  the  record  is  indivisible,  one  portion  of  the  same  cannot  be 
introduced  without  introducing  the  whole  of  it.  And  probably,  as  a 
rule,  no  portion  of  a  record  should  be  allowed  to  be  introduced  for 
the  purpose  of  proving  a  particular  fact,  without  requiring  that  all 
of  the  record  which  tends  to  prove  or  disprove  this  particular  fact 
should  also  be  introduced.  But  this,  to  a  great  extent,  must  rest  in 
the  sound  judicial  discretion  of  the  court  trying  the  cause.  We  think 
the  court  below  did  not  err  in  allowing  said  judgment  to  be  intro* 
duced  in  evidence. 

But  the  next  question  arising  is,  what  force  and  effect  most  be 
given  to  it  ?  Now,  we  shall  assume  that  the  court  rendering  the  judg- 
ment was  and  is  a  court  of  record,  having  general  original  jurisdictioD. 
The  name  of  the  court,  the  seal  thereof, — ^there  being  a  clerk,  a  sheriff, 
and  a  presiding  judge, — ^the  body  of  the  record,  and  the  attestation, 
all  indicate  it ;  the  constitution  and  laws  of  Texas,  and  the  supreme 
court  reports  of  that  state,  show  it;  and  the  plaintiff  in  error  has 
made  no  point  that  it  is  not  anoh  a  court,  or  that  it  has  not  such  ju- 
risdiction. For  a  discussion  of  substantially  the  same  questions  in 
another  case,  see  Dodge  v.  Coffin,  ante,  *277,  *280,  *d83.  Now,  for 
the  purpose  of  determining  the  force  and  effect  of  this  judgment,  we 
must  look  to  the  record  itself ;  and,  as  it  constitutes  only  a  portion 

of  the  record  of  the  case  in  which  it  was  rendered,  we  think  it 
*642     cannot  prove  *more  than  it  purports  to  prove.     No  liberal 

presumptions  can  be  entertained  or  resorted  to  for  the  purpose 
of  supplying  omissions,  aiding  deficiencies,  or  extending  the  import 
of  its  language.  It  is  only  when  the  whole  of  the  record  is  introduced 
in  evidence  that  liberal  presumptions  can  be  invoked  to  aid  the  rec- 
ord.  Hargis  v.  Morse,  7  Kan.  ♦415 ;  Ogden  v.  Walters,  1 2  Kan.  *283. 
*292.  But  the  record  we  are  now  considering  has  no  need  of  aid  from 
liberal  presumptions.     It  of  itself  shows  that  a  judgment,  sufficientlj 
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correct  in  form,  was  rendered  by  the  court.  And  it  of  itself  shows 
that  the  court  rendering  the  judgment  had  jarisdiction  of  all  the  nec- 
essary parties.  This  shows  the  judgment  to  be  at  least  prima  facie 
Talid.  Freem.  Jndgm.  §  180.  The  defendant,  Haynes,  gave  to  the 
court  jurisdiction  over  himself  by  filing  his  answer  as  garnishee.  If 
the  record  of  the  judgment  had  failed  to  show  that  the  court  had  ju- 
risdiction of  the  parties,  then  it  would  have  been  necessary  for  the 
plaintiff,  Go  wen,  to  have  introduced  some  other  portion  of  the  record 
for  the  purpose  of  showing  that  fact,  or  the  judgment  would  be  held 
to  be  void.  But  as  the  record  of  the  judgment  itself  showed  jurisdic- 
tion of  the  parties,  at  least  prima  facie^  it  was  unnecessary  for  the 
plaintiff,  Cowen,  to  introduce  other  evidence  tending  to  show  the  same 
fact  until  his  prima  facie  showing  should  be  controverted  by  other 
evidence.  There  was  no  evidence  introduced  tending  to  impeach 
the  validity  of  said  judgment,  and  therefore  we  must  hold  it  to  be 
valid. 

2.  In  the  second  place,  the  plaintiff  in  error  says  ''the  clerk's  attes- 
tation was  made  December  2,  1872,  and  the  judge's  certificate  on 
May  5, 1878 ;  and  the  certificate  nowhere  shows  that  the  clerk  was,  on 
December  2,  1872, — the  time  of  the  clerk's  attestation, — the  clerk  of 
said  court.  The  certificate  of  the  judge  is  therefore  insufficient. "  Per- 
haps, from  the  whole  of  the  judge's  certificate  it  may  be  gathered  that 
the  clerk  was  clerk  on  December  2,  1872.  But,  even  if  it  cannot, 
it  makes  no  difference.  The  act  of  congress  does  not  require 
*643  or  even  authorize  the  judge  to  certify  who  is  clerk,  •Dunoom- 
mun  V.  Hysinger,  14  111.  249 ;  Thompson  v.  Manrow,  1  Gal. 
428;  Began  v.  McCormick,  4  Har.  (Del.)  436;  Craig  v.  Brown,  1  Pet. 
C,  0.  862;  Gavit  v.  Snowhill,  26  N.  J.  Law,  76;  Strode  v.  ChurchUl, 
2  Litt.  76 ;  Ferguson  v.  Harwood,  7  Granch,  408.  The  act  of  congress 
provides  that  "the  records  and  judicial  proceedings  of  the  courts  of  any 
state  shall  be  proved  or  admitted  in  any  other  court  within  the  United 
States  by  the  attestation  of  the  clerk,  and  the  seal  ot  the  court  annexed, 
if  there  be  a  seal,  together  with  the  certificate  of  the  judge,  chief  jus- 
tice, or  presiding  magistrate,  as  the  case  may  be,  that  the  said  attesta- 
tion is  in  due  form.  And  the  said  records  and  judicial  proceedings, 
authenticated  as  aforesaid,  shall  have  such  faith  and  credit  given  to 
them  in  every  court  within  the  United  States  as  they  have  by  law  or 
usage  in  the  courts  of  the  state  from  whence  the  said  records  are  or 
shail  be  taken."  1  U.  S.  St.  at  Large,  122.  Upon  this  subject  the 
supreme  court  of  Illinois  says :  '*In  this  case  the  clerk  has  (certified  a 
transcript  of  the  proceedings  under  the  seal  of  the  court,  and  the  pre- 
siding judge  of  the  court  has  certified  that  the  attestation  is  in  due 
form.  This  is  a  full  compliance  with  the  requirements  of  the  law. 
The  judge  has  only  to  certify  that  the  attestation  is  in  due  form.  He 
is  not  required  to  state  that  the  person  who  certifies  the  record  is  the 
clerk  of  the  court,  or  that  the  seal  attached  by  him  is  the  seal  of  the 
court.    The  seal  speaks  for  itself,  and  is  presumed  to  be  affixed  by 
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the  officer  haviog  the  oastody  thereof,  ae  well  as  competent  aothoritj 
to  do  the  act.  The  phrase  'in  dae  form'  means  the  mode  of  attestation 
in  use  in  the  state  from  whence  the  record  comes.  The  record  must 
be  attested  according  to  that  mode,  and  the  certificate  of  the  judge  is 
made  the  evidence  of  that  fact.  This  is  the  only  object  of  his  certifi- 
cate. When  a  record  is  attested  by  the  clerk,  under  the  seal  of  the 
court,  in  conformity  to  the  law  or  usage  of  the  state  where  the  proceed- 
ings are  had,  it  is  entitled  to  the  same  faith  and  credit  in  eveiy  other 

state."   Duncommun  y.  Hysinger,  14  111.  250.    It  is  not  an  un- 
*644     common  thing  for  *the  judge's  certificate  to  be  dated  one  or 

more  days  subsequent  to  the  clerk's  certificate,  and  yet  we  know 
!ll.  of  no  case  where  the  attestation  has  been  held  void  for  that  reason. 

We  think  the  attestation  in  this  case  is  sufficient. 
J^  3.  But  it  is  claimed  by  plaintiff  in  error  that  ''the  certificate  of  the 

w^  judge  does  not  show  him  to  have  been  the  judge  of  the  court  render- 

ing the  judgment."  Now,  the  judgment  was  rendered  by  the  district 
court  of  Caldwell  county,  Texas.  The  clerk,  in  his  attestation,  dee- 
ifinates  himself  as  the  clerk  of  the  district  court  of  Caldwell  coantj, 
Texas.  The  judge  commences  his  certificate  by  saying,  "State  of 
Texas,  county  of  Caldwell."  He  designates  himself  as  "presiding  jndge 
of  the  22d  judicial  district  in  said  state  of  Texas;''  and  he  certifies  that 
fche  person  who  attests  as  clerk  "is  the  clerk  of  said  district  court  of  the 
£2d  judicial  district,  within  and  for  the  said  county  of  Caldwell, "etc. 
This,  we  think,  clearly  shows  that  the  judge  is  the  presiding  judge  of 
the  district  court  for  Caldwell  county.  He  is  presiding  judge  for  the 
whole  of  the  Twenty-second  judicial  district,  and  it  is  shown  that  a 
clerk  of  said  district  is  the  clerk  of  the  court  ''within  and  for"  the 
whole  of  said  county.  Now,  he  could  not  be  the  clerk  of  the  court  of 
said  district  "for  the  said  county"  if  the  district  does  not  embrace  the 
whole  of  said  county  within  its  limits. 

«  4.  Plaintiff  in  error  next  complains  that  ''the  plaintiff  in  the  conrt 
below  declares  on  a  judgment  rendered  on  April  15, 1872,  at  a  term  of 
the  court  begun  and  held  April  18, 1872. "  These  averments  in  the  peti- 
tion of  the  plaintiff  below  do  not  purport  to  be  recitals  of  the  record. 
They  are  mere  allegations  of  time ;  and  while  they  show  carelessness 
on  the  part  of  the  pleader,  still  they  are  not  such  material  allega- 
tions  as  require  that  they  be  proved  as  laid.  Under  them  the  tme 
time  may  be  shown,  and  it  was  shown  that  the  judgment  was  ren- 
dered Apra  18,  1872. 
5.  Plaintiff  in  error  further  complains  that  "the  paper  purports  to 

be  in  a  case  against  Whittington  only,  by  its  caption,  and  is 
*645    therefore  uncertain  as  to  who  were  the  parties  *to  the  suit." 

The  caption  plainly  enough  shows  that  Cowen  was  plaintiff, 
and  that  Whittington  was  a  defendant,  and  so  does  the  body  of  the 
jodgment ;  and  the  body  of  the  judgment  also  shows  that  the  plaintiff 
in  error,  Haynes,  was  a  garnishee  in  the  suit,  owing  Whittington 
f  146.64.     This  we  think  is  sufficient. 
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6.  PlaintifF  in  error  finally  and  lastly  oomplains  that  "it  nowhere 
appears  that  Haynes  was  made  garnishee  in  the  case,  or  what  he 
answered,"  We  think  it  does;  and  the  sabstance  of  bis  answer  is 
given. 

The  judgment  of  the  court  below  will  be  affirmed. 

£aNOMAN,  G.  J.y  concurring. 

• 

Brbwer,  J.  I  concur  fully  in  the  decision  in  this  case,  and  sim* 
ply  desire  to  add  a  few  words  to  correct  an  error  in  the  opinion  in 
the  case  of  Hargis  v.  Morse,  7  Ean.  *415.  The  point  upon  which 
that  oase  was  decided  was  that  "the  presumption  in  favor  of  the  pro- 
ceedings of  a  court  of  general  jurisdiction  will  not  arise  when  it  ap- 
pears that  only  a  part  of  the  record  is  offered. "  Perhaps  that,  as  a 
general  proposition,  is  correct.  But  in  the  opinion  it  appears  that 
the  journal  entry  of  the  judgment  contained  an  adjudication  upon 
the  sufficiency  of  the  service.  The  court  found  that  the  defendants 
were  "duly  served  by  publication,"  etc.  Now,  in  that  opinion,  this 
finding  and  adjudication  were  ignored,  and  held  in  fact  no  evidence 
or  service,  not  even  prima  facie.  In  this  there  was  error.  That  find- 
ing and  adjudication  were  prima  facie  evidence  of  the  fact  of  service. 
This  seems  to  be  settled  by  the  great  weight  of  authority,  and  is  in 
harmony  with  the  policy  of  the  law  to  uphold  the  proceedings  of  courts 
of  general  jurisdiction.  Indeed,  in  not  a  few  states,  such  a  finding 
and  adjudication  are  deemed  conclusive  evidence,  and  can  no  more 
be  attacked  collaterally  than  the  adjudication  of  the  court  upon  the 
facts  in  dispute.  We  hold  it  to  be  prima  facie  evidence  only,  but 
whether  it  can  be  impeached  by  testimony  outside  of  the  record  we 

leave  for  further  consideration.     I  am  authorized  to  say  that  a 

*646     the  other  ^justices  concur  in  this  opinion.     See,  as  among  the  I 

many  authorities  bearing  on  this  question,  Morgan  v.  Bur-  ^ 

net,  18  Ohio,  546;  Fowler's  Lessee  v.  Whiteman,  2  Ohio  St.  270; 
Callan  v.  Ellison,  13  Ohio  St.  456 ;  Wetherill  v.  Stillman,  65  Pa.  St. 
105;  Hahn  v.  Kelly,  84  Gal.  391;  Beily  v.  Lancaster,  89  Cal.  854; 
Coit  V.  Haven,  80  Conn.  199;  Freem.  Judgm.  102,  §  180. 


CASES  CITED,  FOLLOWED,  DISTINGUISRED,  ETC 


8UPB1SMS  COURT  OF  KANSAS* 


Paga 
Altechiel  ▼.  Smitli,  9  Kan.  ^W,  296 

Anthony  v.  Hennan,  14  Kan.  *494,     190 
AtcbiBon,  T.  &  S.  F.  R.  Co.  v.  Jeffer- 
son Co.,  12  Kan.  ♦127,  108 
Atchison  V.  King,  9  Kan.  •551,  298 
Ayres  v.  Probasco,  14  Kan.  ♦ITS,         46 

Backus  y.  Clark,  1  Kan.  «808,  296 

Bartlett  y.  Feeney,  11  Kan.  ♦594,  98 
Benz  y.  Hines,  8  Kan.  ♦390,  209 

Bernstein  y.  Smith,  10  Kan.  ^60,  296 
Bobbett  y.  Dresher.  10  Kan.  ^9,  182 
Bond  V.  Wilson,  8  Kan.  t228.  214 

Boynnan  y.  Cockrill,  6  Kan.  ♦884,  169 
Bridge  Co.  y.  Wyandotte   Co.,  10 

Kan.  ♦826,  46,  58 

Broyni  y.  Eyans,  15  Kan.  *S8,  801 

Biillene  y.  Hiatt.  12  Kan.  ^98,  449,  451 
Butcher  y.  Bank  of  Brownsyille,  2 

Kan.  ♦TO,  217 

Butler  y.  Kaulback,  8  Kan.  ♦668, 

41,  829,  460 
Butler  y.  McMiUen,  18  Kan.  ^885,       57 

Campbell  y.  State,  8  Kan.  ♦488,  417,  418 
Challis  y.  Atchison  Co.,  15  Kan.  50,  54 
Challis  y.  Hekelnkaemper,  14  Kan.     * 

♦475,  228 

Challiss  y.  Headley,  9  Kan.  ♦684,  456 
Clark  y.  Spicer,  6  Kan.  ^440,  804 

Courtney  y.  Wood  worth,  9   Kan. 

♦448,  292, 828 

Craft  y.  Jackson  Co.,  5  Kan.  ♦618.  '  208 
Craft  y.  State,  8  Kan.  ^486,  241 

Curtis  y.  Buckley,  14  Kan.  ^449, 

126,828 


Dodge  y.  Coffin,  15  Kan.  ♦277, 


482 


Edwards  v.  Fry,  9  Kan.  ^426,  292 

Ephraim  y.  Garlick,  10  Kan.  ^280,      188 

Fackler  y.  Ford,  McCahon,  ♦21;  1 
Kan.  [Dass.  Ed.]  468;  8.  C.  24 
How.  822,  18 

Ferguson  y.  Grayes,  12  Kan.  ♦SO,       298 
Field  y.  Kinnear,  5  Kan.  ♦288,  96 

Foreman  y.  Carter,  9  Kan.  ♦674,         457 
French  y.  Pease,  10  Kan.  ♦SI,      217,  221 
Furrow  v.  Chapin,  18  Kan.  ^107,        220 
T.16X. 


Gannon  y.  Steyens,  18  Kan.  ^461,  417 
Gay  V.  State,  7  Kan.  ^394,  90,  91 

Gilchrist   y.  Schmidling,  12   Kan. 

♦269.  257 

Gilleland  y.  Schuyler.  9  Kan.  «569,  46 
Griffith  y.  Carter,  8  Kan.  ♦565,        60,  61 

Hale  y.  Kawallie,  8  Kan.  ^186,  417 

Hargis  y.  Morse,  7  Kan.  ^415,  482,  485 
Hill  y.  Williams,  6  Kan.  ♦H,  288 

Hudson  y.  Atchison  Co.,  12  Kan. 

♦140,  182 

Hunt  y.  Meadows,  1  Kan.  ^90,  169 

Hunter  y.  Ferguson,  13  Kan.  ^468,  220 
Hutchinson  y.  Bain,  11  Kan.  ♦284,      258 

Ingram  y.  State,  10  Kan.  ^680,  91,  92 
Irwin  y.  Paulett,  1  Kan.  ^418,  90 

Jaedicke  y.  Scrafford,  15  Kan.  ^120,  191 
Jenness  y.  Cutler,  12  Kan.  ♦SOO,  4^ 

Kansas  Pac.  Ry.  Co.  y.  Butts,  7  Kan. 

♦308,  .     77 

Kansas  Pac.  Ry.  Co.  y.  Nichols,  9 

Kan.  ^286,  298 

Kansas  Pac.  Ry.  Co.  y.  Simpson,  11 

Kan.  ^494,  864 

Kirkwood  y.  Koester,  11  Kan.  ^471, 

411,  412 
Krause  y.  Means,  12  Kan.  ♦SSS,  188 

Lawrence  y.  Killam,  11  Kan.  ^499,  49 
Light  y.  SUte,  14  Kan.  ^489,  898 

Maduska  y.  Thomas,  6  Kan.  ♦ISS,  18 
Magill  y.  Martin.  14  Kan.  ♦67,  199 

McArthur  y.  Mitchell,  7  Kan.  ^178,  296 
McCurdy  y.  Baker,  11  Kan.  ♦Ill,  184 
McGonigle    y.    Gordon,    11    Kan. 

♦167,  291 

McMahon  y.  Welsh,  11  Kan.  ♦291,  125 
Miffiin  y.  Stalker,  4  Kan.  ♦288,  217 

Miller  y.  Town  of  Palermo,  12  Kan. 

♦14,  45,  58,  182 

Missouri,  Ft  S.  &  G.  R.  Co.  T.  Mor- 
ris. 7  Kan.  ♦280,  228 
Mitchell  y.  Milhoan,  11  Kan.  ♦617,  90 
Morgan  y.  Chappie,  10  Kan.  ♦224,  46 
Morrow  y.  State,  5  Kan.  ♦666,  90 
(487) 


i 


488 


GASES  CITED. 


rfeitzel  V.  City  of  Concordia,  14 
Kan.  ♦446,  800 

;.^eosho  Co.  ▼.  Stoddart,  18  E[an. 
•207,  148 

SofSzigf^er  v.  McAllister,  12  Ean. 
*815,  117 

Norton  V.  Friend.  18  Ean.  *6d»,         190 

Ogden  y.  Walters,  12  Kan.  «288,   175, 482 

Perry  y.  Bailey,  12  Kan.  •589,  148 

Ranu'al  y.  Eider,  12  Kan.  •257,  78 

Reed  y.  Arnold.  10  Kan.  *104,  40 

Repine  y.  HcPherson,  2  Kan.  *840,  212 
Russell  y.  State.  11  Kan.  •808,     181,  417 

St  Mary's  Oollege  y.  Crowl,  10  Earn. 

•442.  126 

Sapp  y.  Morrill,  8  Kan.  •eSS,  199 

Sbed  y.  Augustine.  14  Kan.  •282.  220 
Shepard  y.  Peyton,  12  Kan.  •616.  864 
Shoemaker  y.  Brown.  10  Kan.  •888,  405 
Smith  y.  SUte,  1  Kan.  *SQ5,  240 

State  y.  Boyle.  10  Kan.  ♦113,  46 

State  y.  Crawford,  11  Kan.  •82,  46 

State  y.  Dickson.  6  Kan.  •209,  242 

State  V.  Home,  9  Kan.  ♦119.  817,  417 
State  y.  Huber,  8  Kan.  ^447.  243 

State  y.  Marston.  6  Kan.  ♦525,  103 

State  y.  Medlicott,  9  Kan.  •257. 

805.  817,  819 
State  y.  Montgomery,  8  Kan.  •851,  810 
State  y.  Potter,  18  Kan.  *416,  240 

State  y.  Btockwell,  7  Kan.  •98,  897 


State  y.  TannahiU.  4  Kan.  ni7.  819 

State  y.  Walter,  14  Kan  •875,  801 

State  T.  Weatherwax,  12  Kan.  MBS,  90 

Stebbins  y.  Guthrie.  4  Kan.  *358,  227 
Steyens  y.  Chadwick,  10  Kan.  *406, 

ld6.828 

Steyens  y.  Thompson,  5  Kan.  •805,  274 

Stewart  y.  Qark,  8  Kan.  ^210,  78 

Stoyer  y.  Johnnycake,  9  Kan.  *809,  470 
Sumner  y.  Blair.  9  Kan.  •621. 


Tarrant  y.  Swain,  15  Kan.  *146, 
Taylor  y.  Hosick.  18  Kan.  ♦518, 
Thurber  y.  Ryan,  12  Kan.  *458, 

Vail  y.  Beach.  10  Kan.  ^214, 


121 

190 


121 


Washburn  College  y.  Shawnee  Co., 

8  Kan.  •844,  126 

Watterson   y.   Klrkwood,    8    Kan. 

•465,  196 

Weayer  y.  Gardner.  14  Kan.  •847,  284 
Westeuberger  y.  Wheaton.  8  Kan. 

♦169,  287 

Whitaker  y.  Beach,  12  Kan.  *492.  184 
White  Crow  y.  White  Wing,  8  Kan. 

•276,  208 

Whitford  y.  Lynch,  10  Kan.  nSD,  199 
Willets  y.  Jem-ies,  5  Kan.  ♦478,  46 

Wilson  y.  Fuller.  9  Kan.  ♦176,  257 

Winans  y.  WUliams.  5  Kan.  "fiS?,  82 
Winsor  y.  Goddard.  10  Kan.  *e26,  96 
Wolfley  y.  Rising,  12  Kan.  •586,        829 

Zane  ▼.  Zane,  5  Kan.  ♦187,  488 


CASES  CITED,  APPROVED,  DISTIKGUISHED,  ETa 


OTHEB  STATES* 


Pag» 

A^dams  ▼.  AdamB,  91  K.  H.  888,  152 

Addison  y.  Saulnier,  10  Cal.  88,  477 

Allen  ▼.  Maclellan,  12  Pa.  St.  828,  152 
Allison  y.  Chandler,  11  Mich.  552,  870 
Anderson  y.  Kerns  Draining  Co.,  14 

Ind.  201,  477 

Asli  y.  People,  11  Mich.  847,  477 

Atkinson  y.  Atkinson,  15  La.  Ann. 

491,  221 

Attorney  General  y.  Fitzpatrick,  2 

Wis.  M2,  170 

Attorney  General  y.  Miner,  2  Lans. 

896,  188 

Baasen  y.  Baehr.  7  Wis.  616,  41 

Bailey  y.  Adams,  10  K.  H.  162,  447 

Baker  y.  City  of  Cincinnati,  11  Ohio 

St.  584,  477 

Banning  y.  Edes,  6  Minn.  402,  (Gil. 

270.)  288 

Bascom  y.  Bascom,  7  Ohio,  126,  151 
Bell  y.  State,  44  Ala.  898,  280 

Bingham  y.  Miller,  17  Ohio.  446,  151 
Blanchard  y.  Pratt,  87  111.  248.  418 

Blood  y.  Mercelliott,  58  Pa.  St.  891, 

160,  170 
Blue  y.  Blue,  88  111.  9,  120 

Booth  y.  Com.,  7  Mete.  286,  466 

Boyd  y.  Blankman,  29  Cal.  20,  488 

Brandon  y.  State,  16  Ind.  197,  169 

BriKht  v.  McCuUough.  27  Ind.  228,  477 
Brimhall  y.  Van  Cam  pen,  8  Minn. 

18,  (Gil.  1,)  221 

Broadnax  y.  Groom,  64  N.  C.  244,  167 
Burgess  y.  Jefferson  City,  21  La.  Ann. 

148,  106 

Callahan  y.  Shaw,  24  Iowa,  441,  418 
Callan  y.  Ellison.  18  Ohio  St.  456,  485 
Carpentier  y.  City  of  Oakland,  80 

Cal.  444,  488 

Carter  y.  Dow,  16  Wis.  818,  477 

Chapron  y.  Cassady,  8  Humph.  668,  283 
Charity  Hospital  y.  Stickney,  2  La. 

Ann.  650, 
Chelmsford  Co.  y.  Demarest,  7  Gray. 

1, 
Chester  <&  L.  N.  G.  R.  Co.  y.  County 

of  Caldwell,  72  N.  C.  486, 
Chilyers  y.  People,  11  Mich.  48, 
y.l5K. 


477 
186 

401 

477 


Pas« 

Chinn  y.  Caldwell,  4  Bibb,  648,  482 

Christmas  y.  Russell.  5  Wall.  800,  219 

Chute  y.  Pattee,  87  Me.  102,  447 

Clarke  y.  State,  81  Tex.  574.  244 

Coit  y.  Hayen,  80  Conn.  199,  485 

Colhoun  y.  Snider,  6  Bin.  186,  282 

Com.  y.  Shed,  1  Mass.  227.  804 

Conklin  y.  Foster,  57  111.  104,  120 
Cooper  y.  Reaney,  4  Minn.  628,  (Gil. 

418,)  221 

Corielle  y.  Allen.  18  Iowa,  289,  446 

Cox  y.  Morrow.  14  Ark.  608,  221 

Craig  y.  Brown,  1  Pet.  C.  C.  862,  488 

Crane  y.  Hardy,  1  Mich.  66,  221 

Crouch  y.  Crouch,  8i0  Wis.  667,  162 

Dayis  y.  Benton,  2  Sneed.  666,  283 

Davis  y.  First  Nat.  Bank.  28  Ind.  240,  258 
Davis  y.  New  York,  2  Duer,  663,  188 
Davis  y.  Village  of  Menasha,  20  Wis. 

194  860 

Dean  y.  Charlton.  28  Wis.  690,  106 

Dixon  y.  State.  18  Fla.  687,  244 

Dodge  y.  Northwestern  U.  P.  Co., 

18  Minn.  458.  (Oil.  427,)  438 

Dorsett  y.  Chew,  1  Colo.  18,  244 

Ducat  y.  Chicago.  48  Bl.  172;  10  Wall. 

410.  478 

Dugro,  In  re.  60  N.  Y.  618,  106 

Duncombe  y.  Prindle,  12  Iowa,  1, 

167, 169,  170 
Duncommun  ▼.  Hysinger,  14  111.  249, 

488,484 
Dunham  y.  Brown;  24  111.  98,  '  218 

Dunlap  y.  Robinson,  12  Ohio  St.  680,  78 
Dunn  y.  Dunn,  4  Paige.  426,  162 

East  St  Louis  y.Wehrung.  46  111.  893,  477 
Edson  y.  Edson.  106  Mass.  690,  161 

Eld  y.  Gorham.  20  Conn.  8,  166 

Ellis,  In  re,  1  N.  B.  R.  555,  460 

Evans  y.  Browne,  80  Ind.  614,  166 

Everitt,  In  re,  9  N.  B.  R.  90,  460 

Fairley  y.  Fairley.  84  Miss.  18,  280 

Fellows  y.  Tait,  14  Wis.  166,  860 

Ferguson  y.  Harwood,  7  Cranch,  408,  488 
Feriter  y.  State.  33  Ind.  283.  248 

Fire  Dept.  of  Milwaukee  y.  Helfen- 

stein,  16  Wis.  186,  478 

(489) 


490 


CASES   CITED. 


A' 


Fisher  v.  People.  20  Mich.  147,  418 

Fouke  V.  Fleming,  13  Md.  802,  167 

Fowler's  Lessee  v.  Whileman,  2  Ohio 
St.  270,  485 

Gavit  ▼.  SnowhiU,  26  N.  J.  Law,  76,  488 
Gibson  v.  Irby,  17  Tex.  173.  447 

Giles  V.  People,  1  Colo.  61,  244 

Gillespie  v.  Palmer,  20  Wis.  544,  401 
Goodsell  V.  Wheeler,  84  Conn.  485,  287 
Grant  ▼.  Insurance  Co.,  29  Wis.  125,  246 
Green  v.  Green,  2  Gray,  361,  151 

Green  v.  Riigeby.  23  Tex.  539,  221 

Green  v.  Weller,  32  Miss.  650,  160 

Greenwav  v.  Cannon.  3  Humph.  177,  233 
OregiT  V.  State,  3  W.  Va.  705,  280 

Grimes  v.  Martin,  10  Iowa,  847,  280 

Hahn  v.  Kelly.  84  Cal.  391.  485 

Hale  V.  HaseUon.  21  Wis.  320,  860 

Hambright,  In  re,  2  N.  B.  R.  498,  450 
Handly  v.  Sydenstricker,  4  W.  Va. 

605.  238 

Harrington  v.  Sharp,  1  G.  Greene, 

131.  282 

Hasbrouck  v.  City  of  Milwaukee,  21 

Wis  219  245 

Hawkins  v.  Carroll  Co.,  50  Miss.  735,  401 
Henderson  v.  Carglll,  81  Miss.  867,  482 
Henry  v.  State,  20  Ark.  533,  477 

Hickman  v.  Alpaiigh,  21  Cal.  225,  220 
Hill  V.  Griersby.  32  Cal.  55.  220 

Hobart  v.  Detroit,  17  Mich.  246,  106 

Hopper  V.  Cora.,  6  Grat.  684.  280 

Hosack's  Ex'rs  v.  Rogers,  25  Wend. 

313,  456 

Howard  v.  Cobb.  6  Ind.  5,  257 

Humboldt  Co.  v.  Churchill  Co.,  6 

Nev.  30,  169 

Jackson  ▼.  Bank  of  U.  S.,  5  Cranch, 
C.  C.  1,  233 

Jarvis  v.  Robinson,  21  Wis.  524,         221 

Johnson  v.  Pliiladelphia,  60  Pa.  St. 
4 15. ,  477 

Johnson  v.  Towsley,  13  Wall.  72,         29 

Keely  v.  Garner,  13  Ind.  399,  221 

Keith  V.  Wilson,  6  Mo.  435,  280 

Kelley  v.  Gillospie,  12  Iowa.  55,  446 

Kellogg  V.  Olmstead,  25  N.  Y.  189,  447 

Kenworthy  v.  Williams,  5  Ind.  875,  243 

Knapp  V.  Abell,  10  Allen.  488.  221 

Knowles  v.  People,  15  Mich.  408,  417 

Kruttschnitt  v.  llouck,  6  Nev.  168,  137 

Lapham  v.  Briggs,  27  Vt.  27,  221 

Laselle  v.  Wells.  17  Ind.  33,  24:? 

Lee  V.  Lee.  21  Mo.  531.  48'J 

Lewis  V.  Hodgdon,  17  Me.  207,  418 

Liverpool  Ins.  Co.  v.  Massachusetts. 

10  Wall.  556.  478 

Locke  V.  Winston,  10  Ala.  849,  482 

Louisville  &  N.  R.  Co.  v.  Davidson 

Co.  Ct..  1  Snced,  691.  401 


Mallison  y.  State,  6  Mo.  899,  245 

Mason  y.  Mason,  6  Bush,  lOT,  456 

May  y.  Taylor.  27  Tex.  125,  78 

Mayor  y.  Harwood.  82  Md.  4Sfi,  167 

Mayor  y.  Horn,  2  Del.  190.  138 

McCabe  y.  Mazzachelli.  18  Wis.  478, 

430,  123 
McClary  y.  Bixby,  86  Vt.  254,  120 

McComb  y.  Kittridge.  14  Ohio,  848,  447 
McCue  y.  Smith,  9  Minn.  252.  (GiL 

237  )  196 

McGuire  y.  Kouns,  7  T.  B.  Mon.  886,  482 
McJunkin  y.  McJunkin.  3  Ind.  80.  151 
McKee  y.  Wilcox,  11  Mich.  858,  120.  123 
McKinlay  y.  Tuttle.  42  Cal.  570,  456 

Mead  v.  McGraw,  19  Ohio  St.  55,  417 
Mercer  v.  Wright.  8  Wis.  568.  417 

Meredith  y.  Crawford,  34  Ind.  8»,  243 
Michaels  y.  Boyd,  1  Ind.  259,  238 

Millard  y.  Lyons,  25  Wis.  516,  246 

Miller  y.  State.  3  Ohio  St.  475,  167 

Mitchell  V.  Williams,  2?  Ind.  69,  477 
Moody  y.  Harper.  25  Miss.  484,  232 

Moore  v.  Moore,  22  La.  Ann.  226,  78 
Moorehead  v.  McKinney,  9  Pa.  St 

265  232 

Morgan  y.  Barnet,  18  Ohio.  546,  485 

Nicolson  Pay.  Co.  v.  Painter,  85  Cal. 
699,     '  106 

O'Brien  y.  People,  41  111.  456,  91 

O'Donnell  v.  Segar.  25  Mich.  867,  2^'6 

O'Hara  v.  King,  52  111.  303,  244 

Orton  y.  Brown,  85  Mi.ss.  426,  477 

Pacific  R.  Co.  y.  Qoyemor,  28  Mo. 

3r)2,  166 

Pucker's  Appeal,  6  Pa.  St.  277,  232 
Pangborn  v.  Young.  33  N.  J.  Law, 

29,  166 

Parish  v.  Parish,  9  Ohio  St.  534,  151 

Parmalle  v.  Thompson,  45  N.  Y.  58,  447 

Pale  V.  Wright,  30  Ind.  476.  243 

Paul  V.  Virginia.  8  Wall.  168,  478 

Pavne  v.  Powell,  14  Tex.  600,  447 

Pelan  v.  DeBevard,  13  Iowa,  58,  120 

People  y.  Ah  Tons:,  12  Cal.  845,  244 

People  y.  Aikenhead.  5  Cal.  106,  186 

People  y.  Bonney,  19  Cal.  426,  244 

People  y.  Chenango.  8  N.  Y.  818,  169 

People  y.  Coleman.  4  Cal.  46.  477 

People  y.  Demit,  8  Cal.  423,  244 

People  V.  Devlin,  83  N.  Y.  269,  167 

People  V.  Payne,  8  Cal.  841.  244 

People  V.  Starne.  85  III.  121.  167 

People  y.  Supervisors,  8  N.  Y.  817,  161 

People  V.  Thurber,  18  III.  554.  47» 

People  V.  Wappner,  14  Cal.  487,  244 

People  y.  Warfield,  20  111.  159,  401 
Phelan  v.  City  of  San  Francisco,  20 

Cal.  40.  466 

Polack  V.  McGrath,  38  Cal.  666,  456 


Rany  y.  Governor,  4  Blackf .  8. 


186 


CASES  CITED. 


491 


P»ge 
Hape  v.  Heaton,  9  Wis.  8d0,  221 

Ray  V.  Wooters,  19  111.  82.  244 

Reffan  ▼.  McCormick,  4  Har.  (Del.) 

435,  483 

Reily  v.  Lancaster,  89  Cal.  354,  485 

Relfe  y.  McComb.  2  Head.  558,  233 

Reynolds  v.  Ward,  5  Wend.  502.  447 
Ricliter  v.  Selin,  8  Serg.  &  R.  425.  282 
Ridge  v.  Prather,  1  Blackf.  401.  288 

Rigjgfl  ▼.  Henneberry,  58  Dl.  135.  199 
Risinff  Sun  So  V.  T.  Co.  ▼.  Conway, 

7  Ind.  187.  248 

Rix  y.  Capital  Bank,  2  Dill.  367,  450 
Roads  y.  Symtnes,  1  Ohio.  281.  232 

Robinson  v.  Doucby.  8  Barb.  20,  221 
Robinson  v.  Tipton,  81  Ala.  595,  257 
Root  y.  Curtis.  38  111.  192,  233 

Rundle  y.  Ettwein.  2  Teates,  28.,       232 

Sands  y.  Smith.  1  Dill.  298.  433 

School-district  No.  8  v.  Arnold,  21 

"Wis.  657  205 

Scofleid  y.'  School-district  No.  8,  27 

Conn.  499,  205 

Sharp  y.  Sharp.  35  Ala.  574.  221 

Sherman  y.  Story,  30  Cal.  253.  166 

Shumway  y.  Stillman,  4  Cow.  292;  6 

Wend.  447.  221 

Slaughter  v.  Com.,  13  Grat.  767,  478 
Smith  y.  Knapp.  30  N.  Y.  581,  83 

Smith  y.  McGehee,  14  Ala.  404,  482 

Smith  y.  Redden,  5  Har.  321.  221 

Spangler  y.  Jacoby.  14  111.  297.  168 

Spear  y.  Newell.  2  Paine.  C.  C.  267,  377 
State  y.  Binder.  38  Mo.  450.  401 

State  y.  City  of  St.  Joseph,  87  Mo. 

270,  401 

State  y.  Cooper.  45  Mo.  64.  245 

State  y.  County  Court,  51  Mo.  350.  183 
State  y.  Herod,  29  Iowa,  128.  477 

State  y.  Lawson,  14  Ark.  114,  221 

State  y.  McDonald,  4  Har.  (Del.)  556,  804 
State  V.  Patterson,  2  Ired.  346.  221 

State  V.  Porter,  4  Har.  (Del.)  656,  804 
State  y.  Salge.  2  Nev.  321.  280 

State  y.  Sparrow,  8  Murph.  487,  280 
State  y.  Stout.  81  Mo.  406.  418 

State  y.  Sutterfleld,  54  Mo.  891,  401 

State  y.  Terrell.  12  Rich.  821,  819 


Page 

State  y.  WoUs,  8  Noy.  105,  187 

State  y.  Williams,  2  Jones,  (N.  C.) 

257.  417 

State  y.  Wilson,  23  La.  Ann.  558.  819 
State  y.  Winkelmeier.  35  Mo.  108.  401 
Steele  y.  Taylor.  1  Minn.  274.  (Gil. 

210,)  288 

Steyens,  In  re,  5  N.  B.  R.  298,  450 

Stiles  y.  Murphy,  4  Ohio.  92.  282 

Stow  V.  Tiflft.  15  Johns.  464.  238 

Strode  v.  Churchill.  2  Litt.  7o,  488 

Sublette  y.  Tinney.  9  Cal.  423,  488 

Supervisors  v.  People,  25  Bl.  181,  167 
Swan  v.  Buck,  40  Miss.  268,  166 

Swartout  y.  Michigan,  etc.,  R.  Co., 

24  Mich.  407.  245 

Tappan  v.  National  Bank,  19  Wall. 

490,  60 

Taylor  y.  Taylor,  10  Minn.  107,  (Gil. 

81,)  401 

Tenney  v.  Lenz.  16  Wis.  566,  477 

Thomasson  v.  State,  15  Ind.  449,  477 
Thompson  y.  Manrow,  1  Cal.  428,  483 
Thompson  y.  State,  37  Miss.  518,  187 
Thorn  v.  Thorn,  14  Iowa,  49.  120 

Toledo  &  W.  R.  Co.  y.  Daniels,  21 

Ind.  256.  243 

Townsend  v.  Chapin,  8  Blackf.  328,  243 
Townsley  v.  Sumrall,  2  Pet.  170,  ,  330 
Trustees  R  E.  Bank  y.  Watson,  i8 

Ark.  74,  238 

Wales  y.  Boyne,  31  111.  464»  288 

Walsh  y.  Dart.  12  Wis.  685.  221 

Wapello  y.  Bigham,  10  Iowa.  89,  186 
Warren  y.  Van  Brunt.  19  Wall.  646,  196 
Washington  B.  Co.  y.  Stewart,  3 

How.  418,  456 

Waters'  Appeal,  85  Pa.  St.  523.  232 

Weatherbee  y.  Weatherbee.  20  Wis. 

499,  152 

Westf all  y.  Dungan,  14  Ohio  St.  276.  78 
Wetherill  v.  Stillman,  65  Pa.  St.  105. 

221.  485 
Wheat  y.  Kendall.  6  N.  H.  504,  447 

Woods  y.  Mains,  1  G.  Greene,  276,     282 


Yates  y.  Smith,  40  Cal.  663, 


4M 


EXTRA  ANNOTATION 

TO 

PRECEDING  VOLUME 


NOTES 


ON  THE 


KANSAS  REPORTS 


CASES  IN  15  KANSAS 


15  KAK.  9,  DITFFET  ▼.  RAFFERTT 

Title  In  ejaetme&tw-4?ited  in  Simpson  v.  Boriii|r»  16  Kan.  248;  HoUenback 
▼.  Ess,  31  Kan.  87,  1  Pac  275;  Horner  y.  BUis,  76  Kan.  676,  90  Pac.  276,  121 
Am.  St  Rep.  446^-holding  that  the  question  of  who  shall  recover  in  ejectment 
depends  entirely  on  the  question  of  which  party  has  the  paramount  right  to  the 
property;  Mooney  v.  Olsen,  21  Kan.  691,  on  the  sufficiency  of  title  to  recover  in 
ejectment;  Douglass  v.  Buffin,  38  Kan.  530,  16  Pac.  783,  holding  that  plaintiff 
may  recover  on  a  showing  of  claim  to  the  property  by  color  of  title  against  a  de- 
fendant in  possession  without  claim  or  color  of  title;  Christy  v.  Bicholson,  48 
Kan.  177,  29  Pac.  398;  Redden  v.  Tefft,  48  Kan.  302,  29  Pac.  157-'holding  that 
priority  of  possession  gives  precedence,  where  no  better  title  can  be  shown  as 
belonging  to  either  party ;  Jones  v.  Hollister,  51  Kan.  310,  32  Pac.  1115,  holding 
that  a  purchaser,  holding  under  a  bond  or  contract  for  a  deed,  who  has  paid  part 
of  the  purchase  money  and  taken  immediate  possession,  has  a  better  title  than  one 
who  has  taken  subsequent  possession  under  a  void  tax  deed;  Pope  v.  Nichols, 
61  Kan.  230,  59  Pac.  257;  Laughlin  v.  Fariss,  7  Okl.  1,  50  Pac.  254;  Shy  v. 
Brockhause,  7  Okl.  35,  54  Pac.  306;  Black  v.  Jackson,  177  U.  S.  349,  20  Sup. 
Ct.  648,  44  L.  Bd.  801 — holding  that  an  equitable  title,  if  the  paramount  one,  is 
sufficient  to  maintain  ejectment  against  the  holder  of  the  legal  title;  Thomas  v. 
Rauer,  62  Kan.  568,  64  Pac.  80;  McBride  v.  Steinweden,  72  Kan.  508,  88  Pac. 
822— holding  that  defendant  cannot  plead  an  outstanding  superior  title  in  a  third 
person. 

Cited  in  note  in  18  L.  R.  A.  784,  on  what  title  or  interest  will  support  eject- 
ment. 

Favol  pwrtitloa.— Cited  in  McCuUough  y.  Finley,  69  Kan.  706,  77  Pac.  696, 
holding  that  a  parol  partition,  acted  upon,  would  not  be  disturbed. 

15  KAN.  14»  WOOD  ▼.  MUXSPAVOH 

laJiiAOtioBp— Dlseretioift  of  ooiirt.-^ited  in  Johns  v.  Schmidt,  32  Kan.  383, 
4  Pac.  872,  holding  that  an  order  vacating  a  temporary  injunction  will  not  be 
reversed,  unless  tbe  discretion  of  the  court  has  been  abused;  Johnson  y.  Board 
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of  Coin*r8  of  Wilson  County,  34  Kan.  670,  9  Pac.  384,  holding  that  the  refnsal 
to  grant  a  temporary  injunction  will  not  be.  interfered  with,  unless  an  abase  of 
discretion  is  shown;  Van  Natta-Lynds  Drug  Go.  ▼.  Gerson,  43  Kan.  660,  23  Pac 
1071^  holding  that  a  temporal^  injunction  reste  with  the  sound  discretion  of  the 
judge. 

15  KAK.  16,  KAKSAS  PAO.  BT.  CO.  ▼.  MISSOXrBI,  K.  *  T.  RT.  CO^ 
Affirmed  In  97  IT.  S.  491,  24  L.  Ed.  1095 

Public  lands— ConHiotinK  olaima.— ^ited  in  Kansas  Pac.  Ry.  Co.  ▼.  Dun- 
mcyer,  24  Kan.  725,  on  the  priority  of  a  patent  to  a  homestead  entrymas  over 
a  deed  from  a  railroad  company  of  withdrawn  land. 

15  KAN.  26,  WHEEI<EB  ▼.  BBADT 

Qnalifioationa  of  electora^p—Cited  in  State  ex  rel.  Gibson  y.  Monahan,  72 
Kan.  492,  64  Pac.  130,  115  Am.  St,  Rep.  224,  7  Ann.  Cas.  661,  holding  that  the 
Legislature  has  power  to  authoriase  the  creation  of  a  drainage  district,  the  powers 
of  which  are  to  be  exercised  by  directors  to  be  elected  by  the  resident  taxpayers; 
Harris  v.  Burr,  32  Or.  348,  52  Pac  17,  39  L.  R.  A.  768,  holding  that  the  Legis- 
lature has  plenary  power  to  determine  who  shall  vote  at  school  elections,  and 
may  permit  women  to  vote. 

Cited  in  notes  in  21  L.  R.  A.  662;  27  L.  R.  A.  (N.  Sb)  524— on  right  of  women 
to  vote. 

15  KAK.  33,  BOABD  OF  EDUOATIOK  OF  CITT  OF  PAOUL  ▼.  SHAW 

Pleadins—Inoonaiatent  alleKationa*— 4I;ited  in  Tweedell  v.  Warner,  43  Kao. 
597,  23  Pac.  603,  holding  that  where  an  answer  in  ejectment  alleged  the  executioo 
of  tax  deeds,  and  all  proceedings  prior  thereto,  and  that  they  were  all  in  due  and 
proper  form,  and  attached  copies  thereof  as  exhibits,  which  copies  showed  the 
deeds  to  be  void  on  their  face,  the  court  could  not  render  judgment  for  defendant 
on  the  pleadings,  plaintiff  having  filed  an  unverified  reply;  Burke  v.  McDonald. 
2  Idaho  (Hash.)  339,  13  Pac.  351  (dissenting  opinion),  on  the  construction  of  in- 
consistent allegations  in  pleadings. 

Sajne-— Admission  by  f allnre  to  deny  nndar  oatb.»-Oited  in  Chicago,  B. 
&  Q.  R.  Co.  V.  Imhoff,  3  Kan.  App.  765,  45  Pac.  627,  holding  that  where  an  an- 
swer alleged  the  execution  of  a  written  contract  of  settlement  of  the  matters 
in  dispute,  and  no  denial  thereof  under  oath  was  made  by  plaintiff,  the  execu- 
tion of  such  contract  was  admitted,  with  all  natural  inferences  to  be  made  there- 
from. 

15  KAN.   43,  SCHOOL  DIST.   NO.   13  ▼.  STATE  EX  BEI..  SGKOOL 
DIST.  NO.  63 

Apportionntont  of  property  on  diTlsion  of  seHool  distriet.'-<!)ited  in 
School  Dist  No.  49  of  Pawnee  County  v.  School  Dist.  No.  21  of  Pawnee  County, 
32  Kan.  123,  4  Pac.  189;  Robinet  v.  School  Dist.  No.  83,  63  BCan.  1,  64  Pac  970- 
on  the  validity  of  the  apportionment  of  property  on  the  division  of  a  school  dis- 
trict. 

Repeal  of  statnte-^SaTlng;  olan8e.^-Oited  in  Douglass  v.  Loftus,  35  Kan. 
720,  119  Pac.  74,  holding  that  the  general  saving  clause,  providing  that  the  re- 
peal of  a  statute  shall  not  affect  any  rights  accrued,  applies  to  rights  accroed, 
although  no  proceeding  has  been  commenced  for  their  enforcement. 

16  KAN.  49,  OHALLISS  ▼.  BOARD  OF  ATCHISON  OOITNTT  OOSTSS 

Taxes— Restrainins  eoUeotion.— Cited  in  Stebbins  v.  Challiss,  15  Kan.  55. 
holding  that  the  rule  that  the  collection  of  taxes  will  not  be  enjoined  until  tbe 
taxes  justly  due  are  paid  or  tendered  is  not  changed  by  the  fact  that  the  tax  sale 
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certificates  liayv  beeft  tfifvofled  olby  th6  coimty;  Kft&aas  City,  Ft  S.  &  6.  IL  Go. 
T.  Scammon,  45  Kan.  481,  25  Pac.  858;  KiQdley  t.  Bosers,  85  Kan.  646,  118 
Pac.  1037;  Sharpe  ▼.  Eni^e,  2  Okl.  624,  39  Pac  384;  .Sweet  y.  Boyd,  6  OkL 
699,  52  Pac  939-^h<^lding  tiiat  the  collection  of  taxes  will  not  be  restrained, 
where  the  property  is  sabject  to  taxation,  the  tax  legal,  and  the  valuation  not 
excessive,  simply  because  of  irregularities  in  the  proceedings;  Bank  of  Qarnett 
V.  Ferris,  55  Kan.  120,  39  Pac.  1042,  holding  that  the  collection  of  taxes,  be- 
cause of  an  intentional  overvaluation,  will  not  be  restrained  until  so  much  of  the 
taxes  as  ought  to  be  paid  have  been  paid  or  tendered. 

Cited  in  note  in  69  Am.  Dec.  200,  on  injunction  against  collection  of  taxes 
and  assessments;  in  22  L.  R.  A.  701,  702,  703,  on  injunction  against  collection  of 
illegal  taxes. 

Same— RestralainK  •MtKiunent  of  tax  sale  certifloate.*-Cited  in  Haga- 
man  v.  Commissioners  of  Cloud  County,  19  Kan.  394,  holding  that  equity  will 
not  restrain  the  assignment  of  tax  sale  certificates  where  the  property  is  subject 
to  taxation,  because  of  irregularities  in  the  assessment  and  levy,  unless  the  appli- 
cant for  relief  pays  or  tenders  the  taxes  admitted  to  be  due  or  just,  or  which  the 
court  finds  ought  to  be  paid. 

Saia»— Settias  aside  tax  sale  oertifloate.— Cited  in  Knox  v.  Dunn,  22  Kan. 
683;  Pritchard  v.  Madren,  24  Kan.  486;  McKeen  v.  Haxtun,  25  Kan.  698— holding 
that  a  lot  owner,  whose  property  has  been  sold  for  taxes,  and  who  has  not  paid 
or  offered  to  pay  the  taxes,  cannot,  when  the  property  was  subject  to  taxation, 
the  levy  legal,  and  the  valuation  not  excessive,  maintain  a  suit  to  quiet  titie  against 
the  holder  of  the  tax  sale  certificate;  Miller  v.  Ziegler,  31  Kan.  417,  2  Pac.  601, 
holding  that,  before  suit  to  set  aside  a  tax  sale  certificate  can  be  maintained, 
plaintiff  must  pay  or  tender  all  taxes  embraced  therein  which  the  records  show  to 
be  valid. 

Same— Bestralaing  lasae  of  tax  deed.p-Cited  in  Dudley  v.  Gilmore,  35 
Kan.  555,  11  Pac.  398,  holding  that  the  issue  of  a  tax  deed  would  not  be  enjoined, 
in  the  absence  of  the  payment  or  tender  of  the  taxes  due. 

Same— Replevy  of  property  levied  on  for  tazes«— Cited  in  Witschy  v. 
Seaman,  83  Kan.  634,  112  Pac.  739,  applying  the  rule  of  the  payment  or  tender 
of  taxes  due  to  the  right  of  a  purchaser  of  goods  subject  to  a  lien  for  taxes  to 
replevy  a  part  thereof,  levied  on  under  a  warrant  for  the  collection  of  the  taxes. 

15  ^KAK.  55,  STEBBINS  ▼.  CHALLISS 

Keatralalne  eoUeetlon  of  tazea«— Cited  in  notes  in  69  Am.  Dec.  201;  22 
li.  R.  A.  702,  707 — on  injunction  against  collection  of  taxes  and  assessments. 

15  KAN.  62,  MeMILUBN  ▼.  BUTLEB 

Bestralatng  eaiiTass  of  vote  of  county  seat  eleotlon.— Cited  in  Sabin  v. 
Sherman,  28  Kan.  289,  holding  that,  where  the  validity  of  a  county  seat  election 
has  been  decided  on  the  merits  adversely  to  a  plaintiff  attempting  to  enjoin  the 
canvass  of  the  votes,  another  plaintiff,  representing  the  same  interest,  was  not 
entitled  as  a  matter  of  right  to  enjoin  the  canvass  of  the  vote  and  the  declara- 
tion of  the  result  of  the  election. 

16  XAH.  66,  SWALLOW  ▼•  THOMAS 

Sitaa  of  taxable  property.— Cited  in  Commissioners  of  Ottawa  County  v. 
Nelson,  19  Kan.  234,  27  Am.  Bep.  101;  State  v.  Shaw,  21  Nev.  222,  29  Pac. 
321 — discussing  the  situs  of  property  for  taxation. 

Cited  in  note  in  56  Am.- Dec.  534,  on  place  for  taxation  of  property;  in  22  L. 
B.  A.  477,  on  tax  on  partnership  property. 
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16  XAX.  70,  OITT  OF  IHBEPEimENOS  t.  TBOUTAIXE 
Judcmeata   asalmst   poUtieal  «ii1idiTlsions«— Cited   In  Wilson  ▼.   School 

Diflt  No.  2,  17  Kan.  104,  construing  the  act  prohibiting  the  issne  of  executions 
on  judgments  against  school  districts;  Stevens  v.  Miller,  3  Kan.  A  pp.  192,  43 
X*ac.  439,  holding  that  mandamus  to  a  city  to  levy  a  tax  to  pay  a  judgment  against 
it  is  in  the  nature  of  an  execution  to  enforce  such  judgment,  and  does  not  re- 
quire a  bond  for  costs,  one  having  been  given  in  the  original  action;  Ware  v. 
Pleasant  Grove  Tp.,  Greenwood  Count>%  9  Kan.  App.  700,  89  Pac.  1080,  holding 
that  an  execution  may  issue  on  a  judgment  against  a  township  and  property  nc^t 
used  for  public  purposes  sold  thereunder. 

Doffa.^Cited  in  State  ex  reL  Curtis  v.  City  of  Topeka,  30  Kan.  76,  12  Poc. 
310,  59  Am.  Rep.  529,  discussing  the  nature  of  property  in  dogs. 

Cited  in  notes  in  40  li.  R.  A.  610;  67  Am.  St.  Rep.  280— on  property  in  dogs  and 
remedies  for  its  enforcement 

15  KAK.  74,  BITRIJlfOTON  TP.  ▼.  CROSS 

15  KAN.  81,  SMITH  ▼.  CITT  OF  USAVEKWOBTH 

Use  and  o«re  of  elty  streets  and  alleys^^Oited  in  Janscn  v.  City  of  Atchi- 
son, 16  Kan.  358,  holding  that  cities  owe  to  the  public  the  duty  of  keeping 
bridges,  streets,  and  sidewalks  in  a  safe  condition  for  use  for  travel,  and  are 
liable  for  special  injuries  resulting  from  a  neglect  to  perform  such  duty ;  Jack- 
son v.  Winfield  Town  Co.,  23  Kan.  542,  holding  that  the  fee  of  all  streets,  al- 
leys, and  other  public  grounds  in  cities  is  in  the  county,  for  the  use  and  benefit 
of  the  public;  Mlkesell  t.  Durkee,  34  Kan.  509,  9  Pac  278,  holding  that  a 
city  has  no  authority  to  give  permission  to  an  individual  or  corporation  to  con- 
struct a  purely  private  railroad  on  any  of  its  public  streets;  City  of  Abileue 
V.  Cowperthwait,  52  Kan.  324,  34  Pac.  795,  on  the  liability  of  a  city  for  pennit- 
tiug  a  lot  owner  to  make  a  dangerous  cellarway  under  a  sidewalk;  Fletcher  t. 
City  of  Ellsworth,  53  Kan.  751.  37  Pac  115,  holding  a  city  liable  for  injaries 
sustained  from  falling  into  an  unguarded  cellarway  or  opening  in  an  aUey;  City 
of  Chanute  v.  Diggins,  65  Kan.  CSO,  70  Pac  638,  on  the  liability  of  a  city  for 
injuries  to  one  falling  into  the  entrance  of  an  unguarded  cellarway  oi)ening  in 
a  sidewalk ;  Dallas  v.  City  of  Concordia,  84  Kan.  734,  115  Pac  558,  holding  that 
a  cit.v.  knowingly  permitting  a  deep  cellans'ay  to  remain  open  and  unguarded  in 
a  public  alley,  was  resix>nsiblc  to  one  falling  into  it  in  the  night;  City  of  Atchi- 
son V.  Acheson,  9  Kan.  App.  33,  57  Pac.  248,  holding  it  the  duty  of  a  city  to 
keep  its  streets  and  alleys  in  a  reasonably  safe  condition,  free  from  unnatural 
dangerous  obstructions;  City  of  Guthrie  v.  Nix  Halsell  &  Co.,  5  Okl.  555,  40 
Pac  917,  on  the  right  to  use  city  streets  for  other  than  public  purposes. 

Distinguished  in  City  of  Atchison  v.  Jansen,  21  Kan.  560,  holding  that  where 
a  city  builds  a  sidewalk  above  the  ground  cm  posts,  leaving  openings  under- 
neath, or  i>ermits  abutting  owners  to  excavate  under  the  walk,  its  duty  is  to 
use  reasonable  care  and  diligence  in  covering  such  oi)enings  or  areas;  Schindler 
V.  Schroth.  146  Cal.  433,  80  Pac  624,  2  Ann.  Cas.  670,  on  the  liability  of  an 
individual  for  injuries  to  one  falling  over  iron  doors  standing  erect  on  a  sidi^ 
walk. 

Cited  in  notes  in  63  Am.  Dec  .352 ;  10  Ia  R.  A.  (N.  S.)  517 ;  20  L.  R.  A. 
(N.  S.)  521,  636 — on  liability  of  municipality  for  permitting  obstruction  in  street: 
in  61  li.  K.  A.  584,  on  liability  of  municipality  for  injuries  to  travelers,  caused 
by  persons  using  space  under  street ;  in  16  L.  R.  A.  (N.  S.)  1039,  on  right  of 
abutter  to  change  conditions  in  surface  of  street  of  highway. 

15  KAN.  88,  BBOIXTN  ▼.  EVANS 

Agreed  ease  or  atateiaeiit  of  faots.-^ited  in  City  of  Olathe  ▼.  Adanu^. 
15  Kan.  301,  on  the  right  of  the  Supreme  Court  to  decide  a  case  on  an  agreed 
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statement/  and  oider  th€  proper  judgment  to  be  rendered  on  the  facts  agreed  to ; 
i^Tuj  V.  Crockett,  30  Kan.  138,  1  Pac.  50,  holding  that  an  agreement^  by  the 
parties  as  to  a  particular  fact  in  a  cause  was  conclusive  on  the  parties,  and  thnt 
the  trial  court  had  no  right  to  receive  evidence  contrary  thereto;  Wooiverton 
V.  Johnson,  60  Kan,  708,  77  Paa  5i>9,  holding  that  a  trial  court  cannot  make 
findings  different  from  those  agreed  to  by  the  parties ;  Consolidated  .Steel  & 
Wire  Co.  v.  Burnham,  Hanna,  Hunger  &  Co.,  8  Okl.  514,  58  Pac.  654 ;  Good- 
w-in  V.  Kraft,  23  Okl.  329,  101  Pac.  856— holding  that  the  Supreme  Court  will. 
on  an  agreed  statement  of  facts,  determine  the  law  on  such  facts  and  render 
such  judgment  as  the  trial  court  should  have  rendered. 

PayiiMiftt  of  toxes^-Cited  in  Opdyke  v.  Crawford,  19  Kan.  604;  Kerr  v. 
Iloskinson,  5  Kan.  App.  193,  47  Pac.  172— holding  that  taxes  due  on  mortgaged 
l)roperty  should  first  be  paid  out  of  the  proceeds  of  the  sale  thereof;  Reading 
V.  Wier,  29  Kan.  429,  on  the  duty  of  an  administrator  to  pay  taxes  accumulating 
on  real  estate  subsequent  to  the  death  of  the  intestate ;  Capital  Bank  of  Topeka 
V.  Hnntoon,  35  Kan.  577,  11  Pac.  369,  holding  that  where  judgment  creditors, 
after  a  sheriff's  sale,  paid  taxes  due  on  the  property  sold,  the  sale  should  be 
set  aside  only  on  condition  that  such  taxes  be  paid  by  the  judgment  debtor 
or  out  of  the  proceeds  of  another  sale  of  the  property. 

Ai&tliority  of  ezeentor  or  administrator.— Cited  in  ^^tna  Life  Ins.  Co. 
V.  Swayze,  30  Kan.  118,  1  Pac.  36,  holding  an  administrator  without  power  to 
<'ompromi8e  a  claim  belonging  to  the  estate  without  the  consent  of  the  probate 
court;  Ingham  v.  Ryan,  18  Colo.  App.  347,  71  Pac.  899,  on  the  power  of  an 
<?xecutor  to  employ  an  agent  to  sell  land  of  the  estate. 

Cited  in  note  in  61  Ia  R.  A.  262,  on  capacity  in  which  executor  or  administra- 
tor may  be  sued  for  personal  tort;  in  78  Am.  St  Rep.  202,  on  common-law 
powers  of  executor. 

15  KAN.  94,  CRAKE  ▼.  STONE 

16  KAN.  99,  BARKLET  ▼.  STATE 

neadins— Objection  to  iatrodnotion  of  eTidenoe.— Cited  in  Reeve  v. 
Downs,  22  Kan.  330,  on  the  effect  of  failing  to  question  the  sufficiency  of  a  peti- 
tlon  by  demurrer  or  motion,  and  seeking  for  the  first  time  to  do  so  by  an  ob-  ^    \ 

jection  to  the  introduction  of  evidence  at^  the  trial ;  Hoge  y.  Norton,  22  Kan. 
374,  holding  that,  as  to  the  conclusiveness  of  the  ruling  on  a  motion  to  vacate 
an  attachment,  the  petition  must  be  held  sufficient  as  against  any  objection  raised 
for  the  first  time  on  the  trial  by  objection  to  the  Introduction  of  evidence ;  Ba- 
rons V.  Brown,  25  Kan.  410,  holding  that  a  pleading  cannot  be  attacked  for  in- 
sufficiency for  the  first  time  by  a  motion  to  exclude  all  evidence;  State  \^  Schoc)! 
Dist.  No.  3,  Chautauqua  County,  34  Kan.  237,  8  Pac.  208;  Simmonds  v.  Rich- 
ards, 74  Kan.  311,  86  Pac.  452;  Connecticut  Mut.  Life  Ins.  Co.  v.  Barnes,  2 
Kan.  App.  642,  42  P&c,  038;  Bank  of  Qlasco  v.  Marshall,  5  Kan.  App.  252,  47 
Pac.  561— holding  that  a  pleading  must  be  liberally  construed  in  favor  of  the 
pleader  on  objection  to  the  introduction  of  any  evidence;  Schnitzler  v.  Fourth 
Nat.  Bank  of  Wichita,  1  Kan.  App.  674,  42  Pac.  496,  holding  as  to  when  an 
objection  to  the  introduction  of  any  evidence  on  the  ground  that  the  petition 
<lid  not  state  a  cause  of  action  was  properly  overruled;  Hogan  v.  Bailey,  27 
Okl.  15,  110  Pac.  890,  holding  that,  where  a  pleading  is  objected  to  for  the  first 
time  by  objection  to  the  introduction  of  any  evidence,  the  pleading  should  be 
sustained,  unless  there  is  a  total  failure  to  allege  some  matter  essential  to  the 
relief  sought. 

Saate-^Ciire  of  dof oeta  by  tralisoqaent  prooeodiags*— Cited  in  Grandstaff 
V.  Brown,  23  Kan.  176;  Clay  v.  Hildebrand  Bros.  &  Jones,  34  Kan.  604,  9 
l*ac.  466— as  to  the  cure  of  defective  allegations  in  a  pleading  by  subsequent  pro- 
ceedings. 
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Same— Afbnlssio&a  by  fallia«  to  vaHfri^-^ted  in  Walker  ▼.  Flemiof,  37 
Kaa.  171,  14  Pac.  470,  holdiiiir  that,  wher«  a  defendant's  general  denial  wu  not 
verified^  it  admitted  the  execution,  assignment,  indorsement,  and  legal  effect  of 
tax  sale  certificates. 

Same— Review  of  Tariance^-Cited  in  Patterson  v.  Missouri,  K.  k  T.  Rj. 
Co.,  24  Okl.  747,  104  Pac.  81,  holding  that  a  variance  between  the  pleadings 
and  the  proof,  not  amounting  to  a  total  failure  of  proof,  cannot  be  first  objected 
to  in  the  reviewing  court. 

BeooB]Lisaaoe.^-Cited  in  Swerdsfeger  v.  State,  21  Kan.  475,  on  the  sufficieDcy 
of  the  petition  in  an  action  on  a  recognizance;  Smith  v.  Collins,  42  Kan.  259, 
21  Pac.  1058,  discussing  the  necessity  of  entering  of  record  a  default  of  a 
recognizance. 

15  KAN.  112,  MoOBUM  t.  GOBBT 

Review  of  deeleioa  oa  aaotlon  for  new  trlaL-^ited  and  followed  in 
Barrett  v.  Barnes,  17  Kan.  206 ;  Day  v.  Harris,  23  Kan.  216 ;  Brown  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.,  29  Kan.  1S6;  McCauley  y.  Atchison,  T.  &  S.  F.  R.  Co.. 
70  Kan.  895,  79  Pac.  671 ;  Graf  v.  Vermont  Savings  Inv.  Co.,  72  Kan.  675,  83 
Pac.  821;  Multnomah  County  v.  Willamette  Towing  Co.,  49  Or.  204,  89  Pac. 
389— holding  that  the  grant  of  a  new  trial  will  not  be  disturbed  by  the  appel- 
late court,  where  the  evidence  was  conflicting. 

16  KAK.  118,  WnrSOB  T.  OODDARD 

Vaoatloa  of  Jadcment^— Cited  in  Schnitsier  v.  Fourth  Nat.  Bank  of  Wichita. 
Kan.,  1  Kan.  App.  674,  42  Pac.  496;  Farmers'  &  Merchante'  Ins.  Co.  v.  Cuff. 
29  Okl.  106,  116  Pac.  435,  35  L.  R.  A.  (N.  S.)  892-as  to  when  a  judgment  will 
be  vacated  on  the  ground  of  party  being  unavoidably  prevented  from  making  a 
defense. 

15  KAN/  120,  JAEDIOKE  t.  SOBAFFOBD 

Inapplioable  i]istnictlons.*-Cited  in  Grant  v.  Pendery,  15  Kan.  236,  hold- 
ing that  instructions  not  applicable  to  the  facts  in  the  case  are  properly  refused. 

15    KAN.    123,    STATE   £X  BEL.    CHASE   GOITNTT   ATTOBNET  v. 


Original  jnrisdiction  of  Supreme  Goiirt.— Cited  in  State  ex  rel.  v.  Board 
of  Com'rs  of  Anderson  County,  28  Kan.  67;  Evans  v.  Thomas,  32  Kan.  48iK 
4  Pac.  833— on  the  discretion  of  the  Supreme  Court  in  issuing  the  writ  of  man- 
damus; Supreme  Lodge  of  Order  of  Select  Friends  v.  Carey,  57  Kan.  655,  47 
Pac.  621 ;  In  re  Bumette,  73  Kan.  609,  85  Pac.  575— on  the  propriety  of  first 
applying  for  relief  to  the  lower  court  before  asking  for  a  remedial  writ  from  the 
Supreme  Court;  State  ex  rel.  Coleman  v.  Welfelt,  73  Kan.  791,  85  Pac.  583, 
holding  that  an  original  proceeding  to  remove  a  sheriff  from  office  should  hare 
been  brought  in  the  district  court;  Homesteaders  v.  McCombs,  24  OkL  201,  103 
Pac.  691,  20  Ann.  Cas.  181,  on  the  original  jurisdiction  of  the  Supreme  Court  to 
issue  the  writ  of  mandamus. 

Cited  in  note  in  58  L.  H.  A.  856,  on  original  jurisdiction  of  court  of  last  resort 
in  mandamus ;  in  13  L.  R.  A.  (N.  S.)  771,  on  exclusiveness  of  jurisdiction  of  high- 
est court  to  issue  remedial  writs  for  prerogative  purposes. 

RisHt  to  mandamiis.<*Di8tingui8hed  in  Boylan  v.  Warren,  39  Kan.  301,  Vi 
Pac.  174,  7  Am.  St.  Rep.  651,  holding  that  one  having  an  interest  in  obuioing 
information  fr<>m  public  records  may  enforce  his  right  to  examine  such  records  b; 
mandamus. 
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15  XAH.  126,  TABHOIiD  t:  OITT  OF  I.AWBEKCE 

Jiidsment  against  oity.*— Distinguished  in  City  of  Wyandotte  v.  Zeiti^,  21 
Kan.  649,  holding  that  Judgment  could  be  rendered  against  a  second-class  city  or 
on  sidewalk  improvement  bonds,  although  a  special  tax  bad  been  levied  to  pay 
the  bonds,  which  had  not  yet  been  collected. 

Pnblio  oontraot*— Patented  artieles-^AdTerttsement^^-Cited  in  State  ex 
rel.  Dawes  v.  Board  of  Com'rs  of  Shawnee  County,  57  Kan.  267,  45  Pac.  616 ; 
Bunker  v.  City  of  Hutchinson,  74  Kan.  651,  87  Pac.  884— holding  the  public  not 
precluded  from  using  what  was  deemed  desirable  and  necessary  in  a  public  im- 
provement, merely  because  it  was  covered  by  letters  patent  and  a  royalty  had  to 
be  paid  for  its  use ;  Perry  v.  City  of  Los  Angeles,  157  Cal.  146,  106  Pac.  410, 
holding  that  a  city  could  do  certain  work  without  letting  a  contract  therefor,  when 
so  authorized  by  its  charter;  Worthington  v.  City  of  Boston  (0.  C.)  41  Fed.  23, 
holding  that  the  fact  that  pumping  engines  to  be  purchased  by  a  city  were  pat- 
ented did  not  relieve  the  city  from  the  necessity  of  advertising  for  their  purchase. 

Cited  in  notes  in  97  Am.  Dec.  190  (par.  2) ;  18  L.  R.  A.  46— on  municipality's 
power  to  let  contract  for  patented  article  owned  by 'single  firm;  in  50  Am.  St. 
Rep.  491,  on  who  are  responsible  bidders  and  how  to  enforce  their  rights;     • 

15  KAN.  133,  HUTCHIlfBON  ▼«  HARTTMANN 

lAttd  reeords  as  notiee.i— Cited  in  Hillyard  v.  Banchor,  85  Kan,  516,  118 
Pac.  67,  on  the  notice  given  by  the  land  records  of  an  instrument  of  convey- 
ance. 

15  KAN»  143,  KETES  ▼.  SNTDBR 

Delesatfon  of  lesi^latiTe  power  ••—Cited  in  Board  of  Com'rs  of  Marion 
County  V.  Winkley,  29  Kan.  36,  holding  that  the  act  to  encourage  the  growth  of 
hedges  and  offering  a  bounty  therefor  was  not  unconstitutional  as  a  delegation  of 
legislative  ^wwer;  State  ex  rel.  Atwood  v.  Hunter,  38  Kan.  578,  17  Pac.  177, 
holding  that  the  metropolitan  police  act  was  not  a  delegation  of  legislative  power ; 
Smith  V.  Board  of  Com'is  of  Atchison  County,  81  Kan.  91,  105  Pac.  37,  holding 
that  the  provision  in  the  act  for  extra  allowance  for  boarding  and  lodging  pris- 
oners shall  not  become  operative  until  the  board  of  county  commissioners  make 
an  order  to  that  effect  was  not  an  invalid  delegation  of  legislative  power. 

Repeal  of  statute.-^! ted  in  Laner  v.  Livings,  24  Kan.  273,  holding  that  the 
night  herd  law  of  1868  (Gen.  St.  c.  105,  art  1)  was  not  repealed,  either  in  terms 
or  by  implication,  by  the  general  herd  law  of  1872  (Laws  1872,  c.  193). 

15  KAK.  146,  TARBAKT  ▼•  SWAIN 

Homestead— Property  snbjeot  to.— Cited  in  Moore  v.  Reaves,  15  Kan.  150, 
holding  that  an  equitable  owner  of  real  estate  may  occupy  and  hold  the  same  ad 
his  homestead;  Hogan  v.  Manners,  23  Kan.  551,  33  Am.  Rep.  199,  holding 
that  a  homestead  may  be  acquired  in  a  building  erected  on  a  leasehold  Interest; 
Linn  v.  Ziegler,  68  Kan.  528,  75  Pac.  489,  holding  that  the  owner  of  an  undividecl 
interest  in  real  estate  may  assert  a  homestead  right  to  the  extent  of  his  in- 
terest, but  not  to  the  prejudice  of  bis  cotenant;  Stowell  v.  Kerr,  72  Kan.  330. 
83  Pac.  827,  holding  that  a  homestead  may  be  acquired  in  land  to  which  the 
claimant  has  only  an  equitable  title ;  Merchants'  Nat.  Bank  of  Kansas  City,  Mo., 
V.  Kopplin,  1  Kan.  App.  599,  42  Pac  263,  oq.the  i^ght  to  acquire  a  homestead  in 
the  undivided  one-half  of  a  hotel;  Dallemand  v.  Mannon,  4  Colo.  App.  202,  35 
Pac.  679,  holding  that  it  is  not  necessary  that  a  homestead  claimant  be  the  owner 
of  the  premises  in  fee,  but  that  an  equitable  title,  a  lease  for  a  term  of  years, 
or  any  title'  which  may  be  the  subject  of  levy  and  sale,  may  be  the  subjeqt  of  a 
homestead  claim;    In  re  Swearlnger,  Fed.  C^as.  No.  13,683;   Lindley  v,  Davis»  7 
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Mont.  206,  14  Pac.  717— holding  that  a  homestend  may  be  claimed  in  a  tenaocr 
in  common. 

Cited  in  note  in  63  Am.  Dec  124,  on  attachment  of  homestead  rights  to  an- 
divided  interest  in  lands ;  in  70  Am.  Dec.  ,345,  on  what  may  be  exanpt  as  home- 
stead. 

Same— AlMuidoiima&t.<^-Gited  ii)  G.  G.  Hizon  &  Co.  v.  George,  18  Kan.  253. 
holding  that  the  abandonment  of  a  homestead,  title  to  which  was  in  the  name  of 
the  wife,  did  not  of  itself  authorize  its  seizure  for  the  husband's  debts. 

Same— Alienation.— Cited  in  BeU  v.  Slasor,  8  Kan.  App.  669,  57  Pac.  130. 
holditig  that  a  homestead  cannot  be  alienated  without  the  joint  consent  of  the 
husband  and  wife. 

Tenancy  in  eommon.— Cited  in  Coulson  t.  Wing,  42  Kan.  507,  22  Pac.  570. 

16  Am.  St  Rep.  503,  holding  that,  where  a  patent  was  issued  to  the  heira  of  a 
deceased  entiyman,  the  heirs  were  tenants  in  common  thereof. 

Cited  in  note  in  63  Am.  Dec.  125  (par.  3),  on  protection  of  cotenant. 

15  KAN.  150,  MOOBE  ▼.  REAVES 

Poaseaaion  aa  notiee  ef  title.— Cited  in  Tucker  y.  Vandermark,  21  Kan. 
263,  holding  that  one  iii  actual  possession  of  real  estate  under  an  unrecorded  deed 
iR,  as  against  all  persons  having  actual  notice  of  such  deed,  the  legal  and  abaoluie 
owner  thereof ;  Gray  v.  Zellmer,  66  Kan.  514,  72  Pac.  228,  holding  that  open  and 
notorious  possession  of  real  estate  is  constructive  notice  to  all  the  world  of  the 
rights  of  the  one  in  possession;  Kansas  City  In  v.  Co.  v.  Fulton,  4  Kan.  App. 
115,  46  Pac.  188,  holding  that  open,  notorious,  exclusive  possession  of  real  es- 
tate is  notice  to  the  world  of  whatever  title  or  interest  the  person  in  possession 
may  have  therein;  Phoenix  Mut.  Ufe  Ins.  Co.  t.  Beaman,  5  Kan.  App.  772,  4S 
l*ac.  1007,  on  the  sufficiency  of  possession  and  claim  of  a  homestead. 

Cited  in  note  in  13  L.  R.  A.  (N.  S.)  129,  on  possession  of  land  as  notice  of 
title. 

Heaaestead— Property  anbject  tOv—Cited  in  Hogan  ▼.  Manners,  23  Kan.  551, 
33  Am.  Hep.  190,  holding  that  a  homestead  may  be  acquired  in  a  building  erected 
on  a  leasehold ;  Stowell  v.  Kerr,  72  Kan.  330,  83  Pac  827,  holding  that  a  home^ 
stead  may  be  claimed  in  lands  to  which  the  claimant  has  only  an  equitable  title; 
Alexander  v.  Jackson,  92  Cal.  514,  28  Pac.  593.  27  Am.  St.  Rep.  158,  holding  that 
a  homestead  may  be  impressed  upon  land  acquired  under  a  contract  of  sale. 

Cited  in  note  in  70  Am.  Dec.  345,  on  what  may  be  exempt  as  homestead. 

Same-Alienation.— Cited  in  Schermerhom  v.  Mahaffie,  34  Kan.  108,  8  Pac. 
199,  holding  that  a  deed  by  a  husband  to  a  homestead  is  void ;  Thimes  v.  Stnmpff. 
33  Kan.  53,  5  Pac.  431,  on  the  validity  of  a  contract  to  convey  a  homestead  with- 
out the  wife*s  consent;  Goldsborough  v.  Hewitt,  23  Okl.  66,  90  Pac.  907.  13S 
Am.  St.  Rep.  795,  holding  that  the  separate  deed  of  a  married  man  to  a  liome- 
stead  is  void. 

Cited  in  note  in  65  Am.  Dec.  487,  on  conveyance  of  homestead ;  in  95  Am.  St 
Rep.  912,  on  effect  of  conveyance  or  incumbrance  of  homestead  by  one  spouse 
only. 

Same— Abandonment.— Cited  in  G.  C.  Hixon  &  Co.  y.  George,  18  Kan.  25>1, 
holding  that  the  abandonment  of  a  homestead,  title  to  which  was  in  the  name 
of  the  wife,  did  not  of  itself  subject  it  to  the  husband's  debts. 

Same— Notice  of  •— <?ited  in  Davies  v.  Cole,  28  Kan.  259,  on  the  necessity  of 
taking  notice  of  a  homestead  interest. 

15  KAN.  154,  OSWAI*T  T.  HAU.OWEIX 

Property  anbject  to  taxation.— Cited  in  Morgan  .y.  Board  of  Comers  of 
Clay  County,  27  Kan.  229,  holding  that  taxes  were  properiy  levied  on  public 


9  NOTES  ON  KANSAS  REPORTS  (146-168 

lands  held  under  a  contract  of  sale;  Board  of  Com'rs  of  Dickinson  County  v. 
Baldwin,  29  Kan.  638,  holdinic  that  lands  belonsring  to  the  Agricultural  College 
sold  under  a  time  contract  were  subject  to  taxation ;  Logan,  Rand  &  Co.  ▼.  Board 
of  Oom'n  of  Olarb;  County,  61  Kan.  747,  83  Pac.  603,  on  the  power  to  tax  Osage 
trust  and  diminished  reserve  lands ;  Washington  Iron- Works  Co.  v.  King  County, 
20  Wash.  160,  64  Pac.  1004,  holding  that  purchaser  of  state  lands  under  an 
executory  contract  must  pay  taxes  thereon. 

Distinguished  in  Board  of  Regents  of  Kansas  State  Agricultural  College  y. 
Hamilton,  28  Kan.  376,  holding  that  property  taken  by  the  state  on  foreclosure 
of  a  mortgage  given  the  state  as  security  for  a  loan  of  funds  arising  from  the  sale 
of  A^cultural  College  lands  was  exempt  from  taxation. 

Cited  in  note  in  85  L.  R.  A.  <N.  S.)  670,  on  property  granted  with  reservation 
of  title  or  lien  in  favor  of  public  as  subject  of  taxation. 

15  KAN.  157,  SETTER  t.  AIiBET 

Rislits  and  reoiedles  of  parties  to  illegal  contract.— Cited  in  State  ex 
rel.  Bradford  v.  Harwi,  86  Kan.  688,  14  Pac.  168,  holding  that  donations  may  be 
made  to  a  county  as  inducement  to  obtain  the  location  of  a  county  seat  at  a  par- 
ticular place;  Keene  Syndicate  v.  Wichita  Gas,  Electric  light  &  Power  Co.,  6S> 
Kan.  284,  76  Pac.  834,  67  L.  R.  A.  61,  106  Am.  St.  Rep.  164,  2  Ann.  Cas.  949, 
holding  that  a  lessor  or  its  ass^gqp  could  not  recover  rents  on  a  lease  whick  was 
in  contravention  of  public  policy;  Branham  v.  Stallings,  21  Colo.  211,  40  Pac. 
396,  52  Am.  St.  Rep.  213,  holding  that  parties  to  an  illegi)  contract  are  in  pari 
delicto,  and  neither  can  recover  from  the  other  any  money  transferred  thereunder; 
Glass  V.  Basin  &  Bay  State  Mining  Co.,  31  Mont  21,  77  Pac.  302,  on  the  right 
to  recover  on  an  illegal  contract ;  Thomas  v.  Brownville,  Ft.  K.  &  P.  Ry.  Co.,  2 
Fed.  877,  holding  that  .equitable  relief  would  not  be  granted  under  a  contract  be- 
tween a  railroad  and  a  construction  company,  where  some  of  the  directors  of  the 
company  were  members  of  the  construction  company;  Western  Union  Telegraph 
Co.  V.  Union  Pac.  Ry.  Co.,  3  Fed.  1,  holding  that  a  contract  between  a  telegraph 
company  and  a  railroad  company  for  the  free  transmission  of  certain  messages 
was  against  public  policy  and  not  enforceable;  Cook  v.  Sherman,  20  Fed.  167, 
holding  that  a  court  will  leave  the  parties  to  an  illegal  contract  precisely  where 
it  found  them. 

15  KAH.  168,  SCOTT  t.  PAVLEN 

Subserlptions  in  aid  of  railroads— Cited  in  Paola  &  Fall  River  Co.  v. 
Commissioners  of  Anderson  County,  16  Kan.  302,  on  the  validity  of  a  county 
subscription  to  the  capital  stock  of  a  railroad. 

Meetlnffs  of  mvnicipal  KOveminK  bodies.— Cited  in  National  Bank  of 
Commerce  v.  Shumway,  49  Kan.  224,  30  Pac.  411,  on  the  power  of  directors  of 
a  bank  to  act  singly,  and  on  the  notice  of  special  meetings;  Town  of  Fletcher 
V.  Hickman,  136  Fed.  668,  69  C.  C.  A.  360,  holding  that  a  town  meeting  at  which 
a  bond  issue  ordinance  was  passed  would  be  presumed  to  be  a  special  meeting 
as  to  which  notice  had  l>een  given;  Atchison  Board  of  Education  v.  De  Kay, 
148  n.  S.  691,  13  Sup.  Ct.  706,  37  L.  Ed.  673,  on  the  validity  of  a  meeting 
of  a  city  board  of  education  at  which  bonds  were  issued. 

15    KAH.    168,    RIBDEI.    t.    SCHqCI.    DI8T.    NO.    78,    0H£BOKEE 
COUNTY 

Liability  of  sureties  «ii  bonda.— Followed  in  Monger  v.  Board  of  Corners 
of  Harvey  County,  22  Kan.  318 ;  Board  of  Com'rs  of  Rice  County  v.  I.awrence, 
23  Kan.  283— on  the  liability  of  sureties  on  the  bond  of  an  official  holding  over. 

Cited  in  Horton  v.  Watson.  23  Kan.  220,  discussing  tin*  liability  of  sureties 
on  bonds  of  officials  holding  over;    Ryan  v.  Williams,  20  Kan.  487,  on  the  Ha- 
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bility  of  the  Burettes  on  the  bo&d  of  aii  administrator  for  acta  of  a  subsequent 
administrator;  Kaw  Life  Ass'n  v.  Lemke,  40  Kan.  661,  20  Pa«.  512,  boMinfr 
that  the  obligation  of  an  official  bond  does  not  extend  beyond  the  official  year 
for  which  it  was  given,  or  the  term  of  the  officer  who  giave  it ;  Barton  ▼.  Decker. 
54  Kan.  608,  88  Pac.  783,  holding  that  the  liability  of  sureties  on  a  bond  cannot 
be  extended  by  implication  or  enlarged  beyond  their  specific  agreements;  Sparks 
V.  Board  of  Com'rs  of  Cherokee  County,  T6  Kan.  280,  91  Pac  80,  13  Ann.  Cas. 
1064,  holding  that  a  surety  was  not  liable  on  an  official  bond  for  acts  of  the 
official  after  the  expiration  of  the  time  for  which  he  was  elected,  although  his 
term  was  extended  by  reason,  of  a  change  in  the  date  of  the  election;  Baker 
City  V.  Murphy,  30  Or.  405,  42  Pac.  133,  35  U  B.  A.  88,  holding  that  the 
sureties  on  the  hond  of  a  city  treasurer  were  liable  for  his  acts  when  holdin*? 
over. 

Cited  in  note  in  10  Am.  St.  Rep.  857,  on  liability  of  sureties  on  successire 
bonds ;  in  35  L.  R.  A.  92 ;  103  Am.  St  Rep.  933,  93a-on  liabiUty  of  sureties 
on  official  bond  after  expiration  of  term  of  office. 

Terms  of  oftoe,  ete-P-Oited  in  Pruit  v.  Squires,  64  Kan.  856,  68  Pac  643 
(dissenting  opinion),  discussing  the  question  of  terms  of  office,  vacancies  tfaer^ 
in,  and  the  power  of  appointment  to  fill  vacancies. 

15  KAH.  171,  JAT  t.  ORANBT  MIN.  CO. 

16  KAH.  173,  CAKLIN  ▼«  DONEOAH 

15  KAN.  178,  BIJTI.EB  t.  BOARD  OF  HE08H0  COUHTT  COirBS 

Cotuftty  ooatraots.— Cited  in  Gillett  v.  Commissioners  of  Lyon  County,  18 
Kan.  410;  Long  v.  Pierce  County,  22  Wash.  330.  61  Pac.  142-on  the  right  of 
a  county  to  deny  liability  on  a  contract,  the  benefits  of  which  it  has  recciTed. 
on  the  ground  that  the  county  commissionerg  had  not  made  a  record  of  the  pro- 
ceedings leading  up  to  the  making  of  the  contract;  Huffman  v.  Board  of 
Com'rs  of  Greenwood  County,  23  Kan.  281,  on  the  existence  of  an  implied  con- 
tract to  pay  a  county  attorney  for  services  rendered  the  county  board. 

Cited  in  note  in  27  L.  R.  A.  (N.  S.)  1125,  on  liability  of  municipality  or  other 
public  corporation  on  implied  contract. 

Comity  reeords^-^ited  in  Chicago,  K.  &  W.  R.  Co.  v.  Board  of  Com'rs  of 
Stafford  County,  36  Kan.  121,  12  Pac.  593,  holding  that  the  records  of  a  county 
board  are  not  the  only  evidence  of  its  acts  and  proceedings. 

City  comtracts.-<:ited  in  City  of  Ellsworth  v.  Rossiter,  46  Kan.  237.  26 
Pac.  674,  on  the  right  to  recover  for  accepted  services  rendered  a  city,  notwith- 
standing irregularities  in  the  employment 

15  KAK.  181,  LEWIS  ▼.  I.EWI8 

Divoroe— CoastmotlTe  service  of  proeess^— Cited  in  Strode  v.  Strode,  6 
Idaho,  67,  52  Pac.  161,  96  Am.  St.  Hep.  249;  Larimer  v.  Knoyle,  43  Kan.  338. 
23  Pac.  .487;  McCormick  v.  McCormick,  82  Kan.  31,  107  Pac.  646;  Rodgers 
V.  Nichols,  15  Okl.  579,  83  Pac.  923 ;  Cordray  v.  Cordray,  19  Okl.  36,  91  Pac. 
781 — on  the  sufficiency  of  the  service  of  summons  by  publication  in  a  divoiw 
suit;  Ensign  v.  Ensign,  45  Kan.  612,.  -26  Pac.  7,  holding  that  the  affidavit  re- 
quired of  plaintiff  in  a  divorce  suit,  that  the  residence  of  defendant  is  unknown 
and  cannot  be  ascertained,  forms  no  part  of  the  oonstructive  service,  and  need 
not  be  made  and  filed  within  three  days  after  first  publication  is  made;  Wesner 
v.  O'Brien,  56  Kan.  724,  44  Pac.  1090,  32  L.  R.  A.  289,  54  Am.  St  Rep.  604, 
holding  that  the  district  court  has  power  to  award  alimony  inland  in  a  divorcp 
suit  based  on  constructive  notice  to  defendant ;   Medina  v.  Mfedina,  22  Colo.  146, 


U  NCCEBSI.ON  KANI%A)3  RBPOitTS.  r(16S-19t 

43  Pa<x'lOOI>:h0ldiiig  that  the  county  court  had  power  tb  tacatea  divorce  decree 
entetied  on.  oonstruOliTe  service. 

DisUz«itished  ia' HejotiphUi  ▼.  HemphiU,  38  Kan.  220,  16  Pac.  4S7,  lJ6lditt9 
that  a.  party  agaipat  whom  a  divorce  decree  had  been  entered  without  other  aervr 
ice  than  by  publication  in  a  newspaper  cooJki  hav.e  the  decree,  vacatdd; '         r". 

Cited  in  note  in  19  L.  B.  A. -817,  on  validity  of  decree  of  divorce,  obtained 
on  pablication  or  service  out  of  state  where  defendant,  did  not  appear. 

8aai«— Vaoation  of  decvee.— Cited  in  Re  Smith,  74  Kan«  452,  87  Pac.  189, 
holding  that,  where,  through  fraud,  no  provision  was  made  in  a  divorce  decree 
for  alimony,  the  judgment  could  be  impeached  for  fraud;  Gntham' v.:  Graham, 
54  Wash.  70,  102  Hac.  891,  18  Ann.  Oas.  999,  on  the  jurisdiction  to  vacate  a 
decree  jof  divorce  fof.  fraud. 

Cited  in  note  in  61  Am.  Dec.  460,  on  proceedings. to. vacate  and  annul  divorces 
and  effect  on  parties  and  on  marriages  which,  they  have .  contracted ;  in.  60  Am. 
St.  Bep.  658,  on  vacation  of  judgments  on  motion  when  not  specially  au.lhot&sed 
by  statute.  ,  -        :         .  ./ 

Sa]ne«*Eirect  of  final  deoroe.r<Cited  in  Roe  vj/Boe,r  52  Kaa..:724,  35  Pac. 
808,  39  Am.  St  Rep.  367,  holding  that  a  final.  judgme;nt  o£  divorce  settles  ail 
property  rights  of  the  parties,  and  is  .a  bar  to  an  action  by  dtber  patf^ '  t&  He^ 
termine  alimony  or  property  rights  which  might  have  been  settled  by  such  judg-> 
ment. 

r 

15  KAH.  194,  DIVISION  OF  HOWARD  OOVNTT,  IN  BE 

OluuiKe  of  sehool  dUtvlot  boundaries^— Cited  in  School  Dist.  No.  57: v^^ 
Board  .of  EkIucatioB  of  City  of  Emporia,,  16  Kan.  586,  on  :thf3t  power  tp  change 
school  district  boundaries. 

Statmtes— Detennination  of  ▼alidit3r»»-*Cited  in  Commissioners  of  Leaven- 
worth County  T.  Higginbotham,  17  Kan.  62,  holding  that,  unless  a  very  clear 
showing  of  the  invalidity  of  an  act  passed  11  years  ago  was  made»  it  would-be 
the  duty  of  the  courts  to  hold  it  valid;  Commissioners  of  Ijeavenworthl  Cootaty 
V.  Higginbotham,  17  Kan.  62;  Saum  v.  Dewey,  64  Kan.  811,  115  BAdSWtO^l 
holding  that  the  enrolled  bills  and  the  legislative  journals  <^are  the  principal  evi- 
dence of  the  passage  and  validity  of  bills,  aad  generally  cannot  be  cohtxadicted-; 
Prohibitory  Amendment  Cases,  21  Kan.  700,  on  the  validity  of  the  passage  of 
a  constitutional  amendment,  notwithstanding  defects  in  the  journal  ent^e^  relat- 
ing thereto;  State  ex  rel.  Attorney  General  v.  Francis,  26  Kan.  724;  Ex 
parte  Vanderberg,  28. Kan.  243;  Weyand.  v.  Stover,  35  Kan.  545,  11  Pac.  355; 
£x  parte  Gunn,  50  Kan.  155,  32  Pac.  470,  948,  10  L.  R.  A«  519;  Homrighausen 
V.  Knoche,  58  Kan.  646,  50  Pac.  879 ;  State  ex  rel.  Godard  v.  Andrews.  64  Kan. 
474,  67  Pac.  870;  City  of  Portland  v.  Tick,  44  Or.  439,  75  Pac.  706,  102  Am. 
St  Rep.  633— holding  that  an  enrolled  statute  is  conclusive  of  the  regularity 
of  its  passage  and  validity,  unless  the  legislative  journals  clearly,  conclusively, 
and  beyond  all  doubt  show  to  the  contrary;  Ex  parte  Gunn,  50  Kan.  155,  32 
Pac.  470,  948.  19  I/.  R.  A.  519,  on  the  verity  of  the  house  journals;  City  of 
Belleville  v.  Wells,  74  Kan.  823,  88  Pac.  47,  holding  that,  where  the  legislative 
journals  leave  it  doubtful  whether  the  title  to  an  act  as  it  appears  by  the 
enrolled  bill  was  the  same  as  the  title  it  had  when  It  passed  the  House  and  Senate, 
the  doubt  shquld  be  resolved  in  favor  of  the  enrolled  bill;  Missouri,  K.  &  T. 
Ry.  Co.  V.  Simons,  75  Kan.  130,  88  Pac.  551,  holding  that  where  an  act  has  been 
approved,  certified,  and  authenticated,  as  required  by  the  Constitution,  it  can- 
not be  overthrown  hy  contradictory  and  doubtful  journal  entries ;  Saum  v.  Dewey. 
84  Kan.  811,  15  Pac.  570 ;  Stelling  v.  Kansas  City,  85  Kan.  397,  116  Pac.  511— 
holding  that  the  legislative  journals  are  judicially  noticed  and  examined  by  the 
court  to  determine  whether  a  statute  was  constitutionally  passed;  Hughes  v. 
Felton,  11  Colo.  489,  19  Pac.  444,  holding  that  for  the  purpose  of  determining 
the  validity  of  a. legislative  act  the  courts  will  not  oonsider  evideoce  outside  the 
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act  itself,  the  eoralled  bill,  and  the  journals ;  Robertson  v.  People,  20  Colo.  279, 
lis  Pac.  326;  State  ex  rel.  City  of  Cheyenne  v.  Swan,  7  Wyo.  106,  51  Pac. 
209,  40  L.  R.  A.  195,  76  Am.  St.  Rep.  889— holding  that,  in  determining  whether 
an  act  has  been  passed  in  accordance  with  the  constitutional  requirements,  resort 
may  be  had  to  the  legislative  Journals. 

Cited  in  note  in  51  Am.  Dec  622,  on  evidence  as  to  whether  statute  was  so 
passed  as  to  be  invalid;  in  85  Am.  Dec.  358,  360,  on  right  to  attack  statutes 
showing  illegal  enactment;  in  23  L.  R.  A.  347,  on  oondusiveneas  of  enrolled 
bill. 

8ame-^«bie«tn  aad  ttilea^-Cited  in  Woodruff  v.  Baldwin,  23  Kan.  491,. 
holding  that  the  breadth  and  comprehensiveness  of  the  title  of  an  act  is  a  matter 
of  legislative  discretion;  State  v.  Bankers'  &  Merchants*  Mut  Ben.  Ass*n,  23 
Kan.  490,  holding  that,  where  the  Legislature  has  selected  a  restrictive  tide  for  an 
act,  the  courts  can  neither  enlarge  nor  amend  it;  Board  of  Education  of  City  of 
Atchison  v.  State  ex  rel.  Johnston,  2§  Kan.  44,  holding  that  section  5,  c.  81,  Iaws 
1879,  was  not  invalid,  as  not  being  included  in  the  title  of  the  act;  State  v. 
Barrett,  27  Kan.  213»  on  the  invalidity  of  an  act  the  title  to  iriiich  is  broad 
enough  to  cover  two  separate  and  independent  subjects  having  no  connection 
with  each  other;  Missouri  Pac.  Ry.  Co.  v.  City  of  Wyandotte,  44  Kan.  32,  23 
Pac.^950,  on  the  validity  of  an  ordinance  the  title  to  which  is  broad  enough  to 
cover  two  separate  and  independent  subjects  having  no  connection  with  each 
other;  SUr  Grain  &  Lumber  Co.  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  85  Kan.  281, 
116  Pac.  906,  holding  that  the  title  of  Laws  1905,  c  345,  relating  to  demurrage, 
was  sufficient  to  embrace  all  its  provisions;  Frost  v.  Pfeiffer,  26  Colo.  838,  58 
Pac.  147,  holding  that  **A  bill  for  an  act  to  establish  the  county  of  Teller,"  was 
valid;  In  re  Commissioners  of  Counties  Comprising  Seventh  Judicial  Dist.,  22 
Okl.  435,  98  Pac.  557,  holding  that  the  constttntional  requirement  that  every  act 
''shall  embrace  but  one  subject,  which  shall  be  clearly  expressed  in  its  title,"  is 
mandatory,  but  not  to  be  exactingly  enforced;  Marston  v.  Humes,  3  Wash.  267, 
28  Pac.  520,  discussmg  the  construction  of  the  constitutional  provision  that  ''no 
bill  shall  embrace  more  than  one  subject,  and  that  shall  be  embraced  in  its  title.** 

Cited  in  note  in  61  Am.  Dec.  343,  on  statute  containing  only  one  subject  to  be 
expressed  in  its  title;  in  55  L.  R.  A.  839,  on  power  of  Legislature  to  enact  or 
amend  a  Code  or  compilation  of  laws  by  a  single  statute. 

Same— Jndieial  nottee  of «— Cited  in  Prohibitory  Amendment  Cases,  24  Kan. 
700,  holding  that  the  courts  will  take  judicial  notice  of  the  statutes;  City  of 
Topeka  v.  Gillett,  32  Kan.  431,  4  Pac.  800,  holding  that,  for  the  purpose  of  con- 
struing a  Constitution  or  statute,  courts  may  take  judicial  notice  of  everything 
which  may  affect  the  validity  or  meaning  thereof;  St  Louis  &  S.  F.  Ry.  Co.  v. 
Weaver,  85  Kan.  412,  11  Pac.  408,  57  Am.  Rep.  176,  holding  that  the  courts  will 
take  judicial  notice  of  the  common  law  of  Kansas;  State  ex  rel.  Coleman  v. 
Kelley,  71  Kan.  811,  81  Pac.  450,  70  L.  R.  A.  450,  6  Ann.  Cas.  298.  discussing 
the  question  of  taking:  judicial  notice  of  the  laws  of  the  state. 

Cited  in  notes  in  80  Am.  Dec.  667;  49  Am.  Rep.  203— on  judicial  notice. 

Same— Special  or  local  laws.— Cited  in  City  of  Pond  Creek  v.  Haskell,  21 
Okl.  711,  07  Pac.  338,  holding  that  an  act  providing  for  special  elections  for  the 
relocation  or  removal  of  county  seats,  applicable  to  aU  counties,  was  not  a  special 
or  local  law, 

DiseEarge  of  attaeluaeat  at  okambers.— Cited  in  Sbedd  v.  McConnell,  IS 
Kan.  594,  holding  that  a  judge  of  the  district  court  has  power  at  chambers  to  dis- 
charge an  attachment 

Abolition  of  political  snbdiviflions.'^Cited  in  Ex  parte  Hinkle,  31  Kan. 
712,  3  Pac.  531,  holding  that,  where  a  township  is  abolished  by  the  Legialatnre, 
the  township  offices  go  with  it;  State  ex  rel.  Bradford  v.  Hamilton,  40  Kan.  323, 
19  Pac.  723,  holding  that  the  Legislature  has  the  power  to  aboligh  a  county  or- 
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SUiiBftdon;  Aikman  t.  Edwards,  65  Kul  751,  42  Pac  3Q6»  80  K  B.  A.  14D,  hold- 
ing that  the  Legislature  has  power  to  transfer  the  counties  in  a  Judicial  district 
to  another  district;  People  ex  rel.  Lincoln  County  t.  George,  8  Idaho  .(Hash.) 
72,  26  Pac.  983,  holding  act  to  divide  a  county  and  attach  the  part  cut  off  to  an- 
other county,  without  suhmitting  the  proposition  to  a  vote  ot  the  people  in  the 
segregated  part,  unconstitutional. 

Distinguished  in  McDonald  ▼.  Doust,  11  Idaho,  14,  81  Pac.  60,  69  L.  B.  A. 
220,  holding  that  an  act  abolishing  a  certain  county  and  creating  two  new  coun- 
ties was  void  as  attempting  to  abolish  an  organized  county. 

Ziestslatime  power  otov  eowaties.^-^ited  in  note  in  68  Am.  Dec.  208,  on 
mode  of  enforcing  liability  of  counties  and  legislative  power  to  modify  or  impair 
same. 

Orlctaal  Jnrisdietioa  in  mandaaws*— Cited  in  note  in  58  Ij.  B.  A.  843, 
on  original  jurisdiction  of  court  of  last  resort  in  mandamus. 

15  KAH.  216,  JACKSON  t.  I.ATTA 

Ausndment  of  Jndieial  proeeedinss^-^ited  in  Wilson  v.  Paxton,  7  Kan. 
App.  70,  52  Pac.  Oil,  holding  that  it  was  not  error,  on  appeal  from  a  justice 
court  to  the  district  court,  to  allow  the  transcript  to  be  amended  so  as  to  show 
the  rendition  and  entry  of  the  judgment  that  was  in  fact  rendered;  Clark  v. 
Bank  of  Hennessey,  14  Okl.  572,  70  Pac.  217,  2  Ann.  Cas.  210,  holding  that  dis- 
trict courts  have  the  power,  while  a  case  is  pending  and  before  final  judgment, 
to  amend  the  record,  or  any  order  or  proceeding  had  in  the  cause,  by  a  nunc 
pro  tunc  order. 

Parol  eridenee  of  JudsiAOAt.— Cited  in  Pulsifer  v.  Arbuthnot,  50  Kan.  380, 
53  Pac.  70,  holding  that  parol  evidence  is  inadmissible  in  a  collateral  proceeding 
to  prove  the  rendition  of  a  judgment  or  the  making  of  any  order  by  a  court  of 
record. 

15  RAN.  224,  OABTRIOHT  t.  SMITH 

15  KAH.  226,  NASH  t.  CAMPBEIX 

15  KAN.  228»  STAViE  £Z  BSMm  WHXIAMS  t.  U6LA1JUB1JX,  82  AM. 
BEP.  264 

Suits  mMeotiMK  pnblio  inteveatfl,  liskts,  or  dntioswp-Cited  in  Center  Tp. 
V.  Hunt,  16  Kan.  430,  holding  that  a  township  could  not  enjoin  the  collection  of 
an  illegal  tax  on  the  taxable  property  of  a  private  individual;  Atchison,  T.  A  S. 
F.  R.  Co.  V.  State  ex  rel.  Sanders,  22  Kan.  1,'on  the  right  of  a  private  individual 
to  maintain  an  action  to  recover  the  statutory  penalty  for  the  failure  to  givo 
'  crossing  signals  by  a  railroad  train;  City  of  Atchison  v.  State  ex  rel.  Tufts,  34 
Kan.  370,  ft  Pac.  367,  holding  that  the  state  could  not  enjoin  a  county  treasurer 
from  disbursing  money  received  from  the  payment  of  an  illegal  tax  levied  to 
create  a  sinking  fund  to  pay  city  bridge  bonds;  City  of  Argentine  v.  State  ex  rel. 
Pollock,  46  Kan.  430,  26  Pac.  751,  holding  that  the  state  was  not  entitled  to 
enjoin  a  city  from  expending  ttie  proceeds  of  the  sale  of  a  bond  issue  for  the 
purpose  of  purchasing  of  lots  for,  and  the  erection  thereon  of,  a  city  hall;  Trout- 
man  V.  De  Boissiere  Odd  Fellows'  Orphans'  Home  and  Industrial  School  Ass'n^ 
66  Kan.  1,  71  Pac.  286,  holding  that  charities  which  the  Attorney  General  can 
sue  to  enforce  or  conserve  must  be  charities  of  a  character  so  public  as  to  inter- 
est the  whole  community;  United  States  ex  reL  Search  v.  Choctaw,  O.  A  G.  K. 
Ca,  3  Okl.  404,  41  Pac.  720,  holding  that,  where  relief  is  sought  by  injunction 
to  protect  private  rights  merely,  relator  must  show  some  special  interest  in  the 
matter  in  litigation;  Territory  ex  rel.  Oklahoma  Gas  A  Electric  Co.  v.  De  Wolfe, 
13  OkL  454,  74  Pac.  06,  on  the  right  of  one  gas  company  to  restrain  another 
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company  from  laying  its  pipes  in  tbe  streets  of  a  dty;  State  ez  rel;  Tliyldr  ▼• 
Lord,  28  Or.  498,  48  Pac.  471,  31  L.  R.  A.  473,  holding  that  private  individuals 
cannot  enjoin  public  of&cers  from  using  public  funds,  tinless  thej  tliemselyes  will 
be  injuriously  afiPected  by  the  proposed  expenditure. 

Trial  of  title  to  oflee.— Cited  in  Neelaftd  v.  State  ex  rel.  Bradford,  39  Kan. 
154,  18  Pac  165,  holding  that  quo  warranto,  not  injunction,  is  the  proper  remedy 
to  try  title  to  office. 

Restralalng;  collection  of  tazes^— Cited  in  note  in  23  Am.  Rep.  623,  on 
injunction  against  collection  of  tax. 

Powers  of  ]nii]ilclpalltles.»Cited  in  note  in  2  Am.  St.  Rep.  101,  on  powers 
of  municipalities. 

15  pKAK.  236,  GRAKT  t.  PE1II>EB\ 

New  or  amended  pleadings.— Cited  in  Wright  t.  Bacbeller,  16  Kan.  259,  on 

the  facts  that  error  was  committed  in  refusing  to  allow  plaintiff,  during  the  trial, 
to  amend  his  reply  so  as  to  put  in  issue  the  truth  of  certain  portions  of  defend- 
ant's answer;  Rice  v.  Hodge,  26  Kan.  164;  German  Ins.  Co.  v.  Wright,  6  Kan- 
App.  611,  49  Pac.  704 — ^holding  that  the  coiirt  hhs  the  power  to  permit  new  plead- 
ings or  amended  pleadings,  and  compel  a  trial  at  the  same  term,  unless  the  in- 
terests of  justice  require  a  continuance. 

Secondary  cTldence-^^llited  in  Central  Branch  U.  P.  R  Co.  r.  Walters,  24 
Kan.  504,  holding  it  error  to  permit  proof  of  a  demand  for  the  value  of  stock 
killed,  by  the  introduction  of  a  copy  of  the  written  demand,  without  any  founda- 
tion therefor  having  been  laid. 

Statute  of  frandfl.— Cited  in  Piano  Mfg.  Co.  v.  Burrows,  40  Kan.  361,  19 
Pac.  809,  holding  that  an  agreement  by  a  purchaser  of  property  to  pay  the  pur- 
chase price  to  a  third  person  in  payment  of  a  debt  due  from  his  vendor  to  such 
third  person  was  not  within  the  statute  of  frauds. 

Use  of  depositioa.— Cited  in  Bank  of  Orlaiid  v.  Finnell,  183  CaL  475,  65  Pac. 

976,  holding  that  a  party  cannot  introduce  in  evidence  selected  portions  of  a  dep- 
osition of  his  own  witness,  omitting  the  rest  of  the  deposition. 

16  KAN.  244,  FT.  M)OTT  COAX.  *  Mm.  OO.  ▼.  SWBBRET 

Pleading  TarylnK  terms  of  wrltton  Instnuaent^— Cited  in  Merrill  ▼. 
Young,  5  Kan.  App.  761,  47  Pac.  187,  holding  that  it  was  not  error  to  strike  an 
answer  setting  up  a  defense  contraiy  to  the  express  terms  of  a  written  instm- 
ment  sued  on. 

15  KAH.  249,  BBEWSTEB  t.  BCADDEH 

Alienation  of  pnblie  lands  I17  entrjnian.«-Distinguisbed  in  Bell  r.  Parks, 

18  Kan.  152,  holding  that  where  an  actual  settler  on  Sac  and  Fox  lands,  subject 
to  pre-emption,  who  had  made  improvements  thereon,  quitclaimed  all  his  rights 
in  such  land  to  a  third  person,  and  delivered  possession,  and  received  cash  and  a 
note  therefor,  the  note  was  supported  by  a  sufficient  consideration,  aHhongh  the 
title  to  the  land  remained  in  the  government;  Stewart  r.  Powers,  96  Cal.  514, 
33  Pac.  486,  holding  that  a  mortgage  by  a  preemption  claimant  before  entry 
was  not  void ;  Wilcox  v.  John,  21  Colo.  367,  40  Pac  880,  52  Am.  St  Rep.  246, 
holding  that  neither  a  mortgage  nor  a  deed  of  tnist  by  a  pre-emptor  of  public 
laiids,  before  final  proof,  were  void;  Runyan  v.  Snyder,  45  Colo.  150,  100  Pac 
420;  Weber  v.  Laidler,  26  Wash.  144.  66  Pac.  400,  90  Am.  St.  Rep.  726->holding 
that  the  acts  of  Congress  do  not  prevent  one  entering  lands  under  the  pre-emp- 
tion or  homestead  laws  from  executing  a  mortgage  thereon  in  advance  of  patent, 
or  even  entry,  or  the  obtaining  of  a  receiver's  receipt,  unless  such. mortgage  was 
a  device  to-  transfer  title  in  evasion  of  the  statute; .  Norris  ▼.  Heaid»  12  Mont. 
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282,  29  Pac.  1121,  33  Am.  St  Rep.  581,  holding  that  a  mortgage  by  a  pre-emptov 
of  pablic  laoCds,  before  final  proof,  waa  not  a  grant  or  oonveyance  prohibited  by 
the  Revised  Statutes  of  the  United  States;  Church  v.  Adams,  37  Or.  355,  61 
Pac.  639,  holding  that  a  claimant  under  the  timber  culture  claims  act,  who  has 
made  an  entry  in  good  faith,  may  contract  to  sell  his  claim  before  final  proof. 

Cited  in  Brake  ▼.  Ballou,  19  Kan.  397,  holding  that  a  contract,  by  which  plain- 
tiff, not  an  actual  settler,  procured  defendant,  an  actual  settler,  to  enter  on  public 
lands  and  purchase  them  in  his  own  name  from  the  United  States,  plaintiff  furnish- 
ing the  purchase  money  and  defendant  agreeing  to  convey  to  plaintiff,  was  void; 
Lucas  V.  Sturr,  21  Kan.  480,  holding  contracts  with  reference  to  govcrnmi'ent  lands 
between  parties,  while  the  title  is  still  in  the  government,  illegal;  Green  v.  Hous- 
ton, 22  Kan.  35,  as  to  circumstances  under  which  a  homestead  entryman  would  be 
estopped  to  assert  the  invalidity  of  a  mortgage  thereof;  Jarvis  v.  Campbell,  23 
Kan.  370,  holding  that  the  sale  of  a  claim  to  Osage  ceded  lands,  before  it  was  sold 
by  the  United  States,  and  vacant  and  unoccupied,  was  void;  Mellison  v.  Allen,  30 
Kan.  382,  2  Pac.  97,  holding  that  equity  would  not  compel  the  specific  performance 
of  a  contract  to  convey  a  part  of  a  homestead  entry,  made  before  the  expiration  of 
five  years  from  the  date  of  his  entry  thereon;  Biddle  v.  Adams,  5  Kan.  App.  734, 
46  Pac  966,  holding  that  a  mortgage  on  land,  given  prior  to  the  making  of  final 
proofs  by  an  occupying  homesteader,  was  void;  Bass  v.  Boker,  6  Mont.  442,  12 
Pac.  922,  holding  a  mortgage  by  a  pre-emptor  of  public  lands  before  final  receipt 
void ;  Hafemann  v.  Gross,  199  U.  S.  342,  26  Sup.  Ct.  80,  50  L.  Ed.  220,  holding 
that  an  agreement  by  a  pre-emptor  with  a  person  advancing  money  to  pay  part  of 
the  expense  of  final  proof  to  repay  such  party  a  portion  of  the  proceeds  of  the 
sale  of  the  land,  if  it  coul^  be  sold  at  its  proper  value,  was  not  void. . 

Overruled  in  Stark  v.  Morgan,  73  Kan.  453,  85  Pac.  567,  6  L.  R  A.  (N.  S.> 
934,  9  Ann.  Cas.  930,  holding  that  a  mortgage  of  a  homestead  entry  was  not  an 
alienation  thereof  prohibited  by  the  Revised  Statutes  of  the  United  States. 

Cited  in  note  in  6  L.  R.  A.  (N.  S.)  936,  on  mortgage  upon  public  lands  exe- 
cuted by  homesteader  prior  to  patent  or  final  proof. 

Estoppel  by  mortsase.— Cited  in  note  in  45  Am.  Dec.  394,  on  estoppel  by 
mortgage.  v 

16  KAN.  252,  BABBITT  ▼.  JOHNBON 

Deeds— Time  of  taking  effeot.— Cited  in  Cain  v.  Robinson,  20  Kan.  456, 
holding  that  ordinarily  the  date  of  a  deed  is  prima  facie  evidence  of  the  time 
of  its  delivery,  but  that  such  presumption  may  be  rebutted  by  evidence;  Qi'een  v. 
Green,  34  Kan.  740,  10  Pae.  156,  55  Am.  Rep.  256,  holding  that  a  deed  takes  ef- 
fect only  from  the  time  of  its  delivery. 

8aatte-^ekaowledg;ment.*«Cited  in  note  in  41  Am.  Dec.  169,  on  sufficiency 
of  acknowledgment  of  deeds. 

Taxes-^Rislita  of  holder  of  inTalid  tax  deed^— Cited  in  Jeffries  v.  Clark, 
23  Kan.  448,  holding  that  where  the  holder  of  a  tax  deed  is  defeated  in  an  action 
against  him  for  the  recovery  of  the  land  sold,  and  the  successful  claimant  is  ad> 
judged  to  pay  to  such  holder  all  taxes,  interest,  and  costs  before  he  shall  be  en- 
titled to  possession,  it  is  not  error  to  refuse  an  execution  to  the  holder  of  the 
tax  deed  against  the  property  of  the  snecessf  ol  claimant  to  coUtet  the  taxes  against 
the  goods  and  chattels  and  lands  and  tenements  of  such  claimant;  Mi^ii^niy  v. 
Ostertag,  24  Kan.  ^462,  holding  that  the  possessor  of  land  under  a  void  tax  dee^ 
could  not  be  ousted  without  compensation  for  taxes  and  improvements;  Shinkle 
V.  Meek,  69  Kan.  368,  76  Pac.  837,  holding  that  a  tender  of  the  amount  actually 
doe  is  not  a  condition  precedent  to  the  maintenanoe  of  an  action  to  set  aside  a 
tax  deed. 

Hale  gale  to  eoniit7.*-Cited  in  Larkin  v.  Wilson,  28  Kan.  518;  Rush  v. 
Lewis  and  Clark  County,  36  Mont  666,  93  Pac.  943;   HaAenkratt  ▼•  Hamil,  10 
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Okl.  219,  61  Pac.  1050— as  to  when  a  tax  sale  to  a  county  was  void,  the  tax  deed 
showing  on  its  face  that  the  county  was  a  eompetitire  bidder  at  the  sale. 

Same— WHo  may  pnrol&aae  at  sale.— Cited  in  note  in  75  Am.  St  Rep.  235, 
on  who  may  purchase  and  enforce  a  tax  title. 

15  KAH.  255,  OHUROHICLi;.  t.  MOORE 

15  KAN.  859,  8PEHCEB  t.  JOIICT  8CHOOI.  DISTwOIO.  6  OF  MEKA- 
HA  AKD  BROWN  OOUNTIES,  82  AM.  REP.  268 

Svita  alfectiaK  public  Interests,  rights  or  duties.— Followed  in  Blain  ▼. 
Riley  County  Agr.  Society,  21  Kan.  558,  on  the  facts  that  a  petitioner  did  not 
show  a  sufficient  interest  to  entitle  him  to  maintain  mandamus  to  compel  a  coun- 
ty treasurer  to  pay  an  order  issued  hy  the  board  of  county  commissioners. 

Cited  in  Amusement  Syndicate  Company  v.  City  of  Topeka,  68  Kan,  801.  74  Pac. 
606,  holding  that  the  owner  of  an  opera  house  had  no  such  interest  as  would  en- 
title him  to  enjoin  a  city  from  permitting  its  auditorium  being  used  for  public 
entertainments  for  profit ;  Davenport  v.  Buffington,  97  Fed.  237,  38  C.  C.  A.  453, 
46  L.  R.  A.  377,  holding  that  a  resident  and  taxpayer  of  a  city  could  enjoin  the 
diversion  to  private  use  by  the  original  proprietor  of  a  town  site,  which,  when 
the  town  was  laid  out  and  platted,  was  dedicated  as  a  public  park,  and  had  since 
been  maintained  as  such. 

Use  of  8ehool]&oii8e.^-Cited  in  Lewis  v.  Bateman,  26  Utah,  434,  73  Pac.  509, 
holding  that  the  trustees  of  a  school  district  had  no  right  to  permit  the  school- 
house  to  be  used  for  public  and  private  dances. 

Cited  in  note  in  105  Am.  St.  Rep.  157,  on  religious  and  sectarian  teaching  in 
public  schools. 

Sectarian  sol&ool.— Cited  in  note  in  8  Am.  St.  Rep.  412,  on  what  constitutes 
sectarian  institution  or  school ;  in  31  L.  R.  A.  (N.  S.)  591 ;  33  L.  R.  A.  118— 
on  use  of  school  property  for  other  than  school  puri>os<^s. 

Powers  of  ntnnieipalities.-^ited  in  note  in  2  Am.  St  Rep.  101,  on  powers 
of  municipalities. 

15  KAN.  263,  RIOE  t.  POTNTER 

Judicial  sales— Effect  of  confirmatioii.— Cited  in  Capital  Bank  of  Topeka 
V.  Hun  toon,  35  Kan.  577,  11  Pac.  300,  holding  that  mere  irregularities  in  the 
proceedings  connected  with  a  sheriff 's  sale  are  cured  by  the  order  of  the  court 
confirming  the  sale,  but  that  matters  which  are  not  mere  irregularities,  or  which 
form  no  part  of  the  proceedings  connected  with  the  sale,  are  not  so  cured ;  Mills 
V.  Pettigrew,  45  Kan.  573,  26  Pac.  33,  holding  that  the  final  decision  of  the  dis- 
trict court,  overruling  a  motion  to  set  aside  a  judicial  sale,  is  not  conclusive  as 
to  the  ultimate  rights  of  the  parties. 

Same— Appraisement.— Cited  in  Shaffer  v.  Knox,  7  Kan.  App.  182,  53  Pac. 
785,  holding  that  a  sale  of  attached  property,  without  any  appraisement  having 
been  made,  for  more  than  two-thirds  of  the  actual  and  appraised  value  of  the 
property,  was  voidable  only. 

15  KAH.  269,  DICKENSON  t.  COWI^T 

Attaohment—InterTeiiers.— Cited   in    Standard   Implement   Co.  r.  Lansing 

Wagon  Worths,  58  Kan.  125,  48  Pac.  638,  holding  that  persons  interpleading  in 
attachment  and  claiming  priority  of  liens  cannot  defeat  the  attachment  hy  show- 
ing that  the  claim  sued  on  was  not  due,  or  that  the  debt  was  evidenced  by  prom- 
issory notes;  Ballew  v.  Young,  24  Okl.  182,  103  Pac.  623,  23  L.  R.  A.  (N.  S.) 
1084,  holding  that  an  intervening  claimant  in  attachment  can  make  only  such  ob- 
jections to  the  irregularity  of  the  proceedings  as  he  could  make  in  an  independent 
collateral  proceeding ;   Noyes  v.  Canada,  30  Fed.  665,  holding  that  a  third  party. 
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claiming  to  own  goods  attached,  was  entitled  to  set  adde  the  attachment  on  the 
ground  that  no  service  thereof  was  made  on  defendant. 

SABie— AAdAtrit  for.— Cited  in  Mentser  v.  Ellison,  7  Colo.  App.  315,  43  Pac. 
464,  holding  that  the  affidavit  for  attachment  must  contain  an  allegation  of  in- 
debtedness  from  defendant,  and  also  the  grounds  upon  which  the  statute  author- 
izes the  attachment. 

Same— IrresnUurltles.— Oited  in  note  in  79  Am.  Dec.  171,  on  irregularities 
and  defects  avoiding  attachment. 

flame— Jndsinents  in  rem.— Cited  in  note  in  76  Am.  St.  Rep.  802,  on  judg- 
ments depending  for  validity  on  attachment  of  property. 

Same— Dissolution.— Cited  in  note  in  123  Am.  St.  Rep.  1044,  on  proceedings 
to  dissolve  attachments. 

Same— Right  to  qaestion  Talidity.— Cited  in  note  in  35  L.  R.  A.  773,  778, 
on  right  of  creditors  to  question  validity  of  attachment;  in  23  I/.  R^  A.  (N.  S.) 
1085,  on  right  of  intenener  in  attachment  to  attack  validity  of  service  of  process. 

15  KAN.  274,  STARKWEATHER  ▼.  MORGAN. 

Return  of  serriee  of  proeess.— Cited  in  Chambers  Bros.  &  Co.  v.  King 
Wrought-Iron  Bridge  Co.,  16  Kan.  270,  holding  that  a  sherifTs  return  of  service 
of  original  process  may  be  impeached  so  far  as  it  states  facts  on  which  jurisdic- 
tion depends,  where  the  facts  stated  do  not  come  within  the  personal  Icnowledge  of 
the  sheriff;  Gapen  v.  Stephenson,  17  Kan.  613,  as  to  when  a  sheriff  could  con-, 
tradict  his  official  return  of  a  sale;  Jones  v.  Marshall,  3  Kan.  App.  529,  43  Pac. 
840,  holding  that  a  sheriff's  return  of  original  process  may  be  questioned  as  to 
facts  upon  which  jurisdiction  depends;  ^Huntington  v.  Crouter,  33  Or.  408,  54 
Pac.  208,  72  Am.  St.  Rep.  726,  holding  that  an  officer's  return  of  service  of  pro- 
cess is  prima  facie  evidence  of  the  material  matters  therein  stated,  subject  to  con- 
tradiction; Abraham  v.  Miller,  52  Or.  8,  06  Pac.  814,  holding  that  equity  will 
not  grant  relief  against  a  default  judgment  on  a  false  return  of  service  of  pro- 
cess, except  on  clear,  satisfactory,  and  convincing  proof  of  want  of  service. 

I>istinguished  in  Goddard  v.  Harbour,  56  Kan.  744,  44  Pac.  1055,  54  Am.  St. 
Hep.  608.  holding  that  the  return  of  a  sheriff  that  he  has  served  the  summons 
on  defendant  personally  is  conclusive  on  the  parties*  and  cannot  be  questioned  in 
an  action  to  enjoin  a  judgment  based  on  such  service. 

15  KAN.  277,  DODGE  t.  COFFIN 

Antlieiitieatioii  of  foveiffn  reeorcU.— Cited  in  Hajmes  v.  Cowen,  15  Kan. 
637,  on  the  sufficiency  of  the  authentication  of  a  record  from  a  court  of  another 
state. 

Preemnptions  mm  to  Jurisdiction  of  eonrte  of  other  states.— 'Followed 
in  Ward  v.  Baker,  16  Kan.  31 ;  Westerveit  v.  Jones,  5  Kan.  App.  35,  47  Pac. 
322— holding  that  it  will  be  presumed,  in  the  absence  of  evidence  to  the  contrary, 
that  courts  of  general  jurisdiction  of  other  states  have  the  authority  they  assuoK" 
to  exercise,  and  that  their  modes  of  procedure  are  authorized  by  their  laws;  Corn- 
stock  V.  Adams,  23  Kan.  513,  33  Am.  Rep.  191,  holding  that  it  would  be  presumed 
that  a  Michigan  drcuit^court  had  authority  to  set  aside  a  decree  of  divorce ;  Poll 
T.  Hicks,  67  Kan.  191,  72  Pac.  847,  holding  that  iircuit  courts  of  Ohio  are  pre- 
sumed to  be  courts  of  general  jurisdiction. 

Presumptions  as  to  laws  of  other  states*— -Cited  in  Speer  v.  Missouri,  K. 
•&  T.  Ry.  Co.,  -23  Kan.  571 ;  Missouri  Pac.  Ry.  Co.  v.  Sharitt,  43  Kan.  375,  23 
Pac.  430,  8  1m  R.  A.  385,  19  Am.  8t.  Rep.  143 ;  First  Nat.  Bank  of  Galva,  111.. 
V.  Nordstrom,  70  Kan.  485.  78  Pac.  804— holding  that  the  Kans'as  courts  will  pre- 
sume, in  the  absence  of  evidence  to  the  contrary,  that  the  laws  of  other  states  are 
like  those  of  Kansas. 

Cited  in  note  in  11  Am.  Dec.  783,  on  presumption  and  judicial  notice  of  laws. 
V.15  K. Notes — 2 
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J«dioi«l  notice  of  Jnrisdletioa  of  eourts  of  otbev  otates^-^ted  in 
Friend  v.  Miller,  52  Kan.  139,  34  Pac.  397,  39  Am.  St  Rep.  340,  holding  that 
the  Supreme  Court  can  take  potice  of  the  Constitutions  of  other  states  creating 
courts,  and  also  of  acts  of  Congress  providing  for  the  organization  of  territories 
and  the  creation  of  courts  therein,  so.  far  as  the  jurisdiction  of  such  coorts  is 
shown ;  Bleakley  v.  Barclay,  75  Kan.  462,  89  Pac.  906,  10  L.  R.  A.  (N.  S.)  230, 
holding  that  the  Supreme  Court  will  take  judicial  notice  that  the  circuit  courts  of 
Illinois  are  courts  of  general  original  jurisdiction ;  Hinman  y.  Misaonri,  K.  &  T. 
Ry.  Co.,  83  Kan.  35,  110  Pac.  102,  21  Ann.  Cas.  1152,  holding  that  the  Kansas 
courts  will  take  judicial  notice  that  the  Missouri  Constitution  makes  the  circuit 
courts  of  that  state  courts  of  record  and  of  general  jurisdiction. 

Cited  in  notes  in  83  Am.  Dec.  451  (par.  4) ;  89  Am.  Dec.  674 ;  49  Am.  Rep.  201- 
on  judicial  notice  of  laws  of  sister  state. 

Wliat  law  eOTons  right  of  aotion.— Cited  in  Kitchen  y.  Bellefontaine  Nat. 
Bank,  53  Kan.  242,  36  Pac.  344,  42  Am.  St.  Rep.  282,  holding  that  a  judgment  by 
confession  in  Ohio,  in  an  action  on  a  note,  with  a  warrant  of  attorney  to  con- 
fess judgment,  executed  in  Ohio,  was  valid,  notwithstanding  defendant's  removal 
from  that  state. 

FnU  faitb  and  eredit.— Cited  in  Keyser  y.  Lowell,  117  Fed.  400,  54  G.  C.  A. 
574,  holdixig  that  a  statute  striking  down  all  remedies  and  preventing  the  main- 
tenance of  an.  action  in^  one  state  on  a  judgment  of  a  court  of  another  stiitp. 
founded  on  a  cause  of  action  barred  in  the  former,  but  not  in  the  latter,  state, 
\\here  the  action  in  which  the  judgment  was  rendered  was  commenced,  did  nut 
give  full  faith  and.  credit  to  the  records  and  judicial  proceedinil^  of  the  latter 
state. 

Cited  in  note  in  103  Am.  St.  Rep.  322,  324,  on  judgments  of  courff  of  other 
states. 

Ezeaaptiona.— Cited  in  note  in  19  Am.  St.  Rep.  145,  on  exemption  of  prop- 
erty from  judicial  process. 

Collateral  attaek  on  Judsateiits.— Cited  in  note  in  23  Am.  St.  Rep.  116,  on 
collateral  attack  upon  judgment. 

16  KAK.  287,  JEADIOKE  t.  PATRIE 

Injnnetion  against  Jndlelal  prooeedinKS.— Cited  in  note  in  30  L.  R.  A. 
135,  563,  on  injunctions  against  execution  sales  or  other  proceedings  under  final 
process. 

15  KAK.  290,  SBflTH  t.  SMITH 

Rlshts  of  pnrehasers  at  tax  aalesw— Cited  in  Waterson  v.  Devoe,  18  Kan. 
223;  Larkin  v.  Wilson,  28  Kan.  513;  Uhl  v.  Grlssom,  12  Okl.  .322.  72  Pac. 
372— on  the  right  of  an  occupying  claimant  under  a  tax  deed  to  recover  for  im- 
provements; Millbank  v.  Ostertag,  24  Kan.  462.  holding  that  a  person  in  plac- 
able possession  under  a  tax  deed  could  not  be  ousted  without  being  reimbursed 
for  taxes  paid  arid  improvements  made;  Coe  v.  Farwell,  24  Kan.  566;  Coon- 
radt  V.  Myers,  31  Kan.  30,  2  Pac.  858— holding  that  a  purchaser  at  a  tax  sale. 
whose  title  is  adjudged  defective,  is  entitled  to  recover  taxes  paid  by  him,  with 
interest;  Wilder  v.  Cockahutt,  25  Kan.- 504,  holding  that  before  a  landowner 
or  a  mortgagee  of  land  can  contest  with  the  holder  of  a  tax  certificate  iQegal 
taxes  or  charges  included  in  the  tax  sale,  where  the  land  was  taxable  and  the 
taxes  have  not  been  paid,  he  must  pay  or  tender  the  taxes  or  charges  conceded 
to  be  legal,*  with  interest ;  Belz  v.  BitxJ,  31  Kan.  139,  1  Pac.  246,  on  the  right 
to  taxes  paid  as  Wtween  purchasers  at  different  tax  sales;  Cohen  v.  St.  Lowi** 
Ft.  S.  &  W.  R.  Co.,  34  Kan.  158,  8  Pac.  138,  55  Am.  Rep.  242,  holding  that 
one  holding  possession  under  a  void  tax  deed  may  recover  compensation  for  >"*' 
provenients  from  the  paramount  owner  under  the  occupying  claimant  law;  Stet- 
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son  Y.  Freeman,  3d  Kan.  608,  14  Pac.  256;  Jackson  v.  Challis,  41  Kan.  ^7v 
21  Pac;  87;  Baldwin  v.  Qlbson,  85  Kan.  267,  116  Pac.  8d7-~on  the  right  bf 
the  holder  of  illegal  tax  deeds  to  recover  for  taxes  paid,  ititerest,  costs,  etc.  }• 
Ritchie  t.  Mulvane,  39  Kan.  241,  17  Pac.  '830,  on  thie  right  to  recover  taiEes 
paid  by  a  purdiaser  at  a  tax  sale-;  Smith  v.  Newman,  62  Kan.  318,  62  Pac.' 
1011,  53  Ll  R.  A.  934,  holding  that,  although  a  tax  deed  is  void  on  its  facej 
a  holder  thereof,  who  had  paid  taxes,  penalties,  and  costs,  'was  entitled  to  hold 
possession  until  the  tax  charges  wei«  paid;  Douglaas  v.'  Byers,  69  Kan.  59.' 
76  Pac.  432,  holding  that  the  fact  that  a  tax  deed  was  found  to  be  invalid  does 
not  mean  that  the  property  was  not  taxable,  or  that  the  holder  of  the  invalid 
tax  deed  could  not  recover  the  taxes  which  he  had  paid  on  the  property ;  Fierce 
v.  Adams,  77  Kan.  46,  93  Pac.  594,  holding  that  a  tax  deed  void  on  its  face 
as  a  conveyance  is  sufficient  to  transfer  tha  lien  for  taxes  to  the  granted  therein;- 
Lewis  Academy  v.  Wilkinson,  79  Kan.  577,  100  Pac.  510,  on  the  right  of  a  tai^ 
deed  holder  to  a  lien  for  the  amount  of  taxes  paid  by  him;  Humphrey  v.  To8t«- 
10  Kan.  App.  324,  62  Pac.  560,  holding  that,  where  the  holder  of  a  tax  deed 
does  not  have  it  recorded  within  the  time  required  by  statute,  it  is  void,  and 
he  cannot  have  a  lien  for  taxes  paid  on  the  land  described  therein  by  taking 
possession  thereof. 

Cited  in  note  in  34  L.  R.  A.  (N.  S.)  551,  on  right  of  one  holding  under  in- 
valid tax  deed  to  be  reimbursed  for  improvements. 

15  KAK.  296,  BABCOCK  t.  JONES 

Ziien  of  Jiidsment.F-Cited  in  Plumb  v.  Ray,  18  Kan.  415;  Harrison  & 
Willis  V.  Ajidrews,  18  Kan.  535— as  to  the  time  when  a  judgment  lien  attached; 
Morris  v.  Brown,  5  Kan.  App.  102,  48  Pac.  750,  holding  that  a  judgment  is  a. 
lien  on  real  estate  formerly  occupied  as  a  homestead  from  and  after  its  abandon-t 
ment  as  a  homestead;  Coad  v.  Cowhick,  9  Wyo.  316,  63  Pac.  584,  87  Am.  St. 
Rep.  953,  as  to  when  a  judgment  is  a  lien  on  after  acquired  lands. 

Cited  in  note  in  117  Am.  St.  Rep.  784,  on  estates  and  interests  to  which  judg- 
ment liens  attach. 

15  KAK.  302,  STATE  t.  POTTER 

Homicide— Indictjneat  or  information— SuAoieney.— Cited  in  State  v.; 
Stackhouse,  24  Kan.  445,  holding  that  an  indictment  for  murder  alleging  an  as*- 
sault,  a  killing  and  a  deliberate  and  premeditated  intent  to  kill  was  sufEicient; 
State  V.  Harp,  31  Kan.  496,  3  Pac.  432,  holding  that  an  information  for  mur- 
der suflSciently  charged  an  intent  to  kill  or  murder. 

Inatmctions— Tiesser  olteaao-^armless  error.— Cited  in  State  v.  Yar- 
borough,  39  Kan.  581,  18  Pac.  474,  holding  that  any  error  in  instructions  as  to 
a  lesser  offense  than  that  of  which  accused  was  found  guilty  was  harmless ;  State 
v.  Reed,  53  Kan.  767,  37  Pac.  174,  42  Am.  St  Rep.  322;  State  v.  McCarty^ 
54  Kan.  52,  36  Pac.  338— applying  the  same  rule  to  a  failure  to  charge  as  to 
a  lesser  offense;  State  v.  Winters,  81  Kan.  414,  105  Pac.  516,  holding  that, 
where  accused  objected  to  the  giving  of  instructions  as  to  lesser  offenses  thaii^ 
that  charged,  their  omission  was  not  reversible  error.  - ,  t 

Verdiet— Reoommendatioii  to  meroy.— Cited  in  State  v.  Borchert,  68  Kan. 
365,  74  Pac.  1108.  holding  that,  while  the  oourt  might  reject  a  verdict  contain^ 
ing  a  recommendation  for  mercy,  it  was  not  error  to  inform  them,  in  the  absence 
of  accused  and  counsel,  that  it  would  be  received;  State  v/  Arata,  56  Wash. 
185,  105  Pac.  227,  21  Ann.  Cas.  242,  holding  that  it  was  not  error  to  receive  a 
verdict  of  guilty  of  murder  in  the  first  degree  with  a  recommendation  to  mprcy,' 
although  the  recommendation  could  be  given  no  effect. 

Trial— Oral  and  "srHtten  ^■tmotiona.-^-Cited  in  City  of  Atchison  v.  Jan- 
sen,  21  Kan.  560;  State  v.  Stoffel,  48  Kan.  864,  29  Pac.  685;  Roggs  v.  United 
Stales,  la-OkL  424,  6&  Pac.  9601  65^'Pae.  927  (dissetitinff  opiirien);    Boggs  v'.' 
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United  States,  11  Okl.  130,  65  Pac.  927  (dissenting  opinion);  Hopt  v.  People,. 
i04  U.S.  031,  26  L.  Ed.  873— holding  that  the  giving  of  instructions  oraUy  ia 
addition  to  those  written  was  reversible  error;  Brown  v.  Crawford,  2  Colo. 
App.  236,  29  Pac  1137;  Rich  v.  Lappin,  43  Kan.  666,  23  Pac.  1038;  State 
V.  Bennington,  44  Kan.  583,  25  Pac.  91;  Wheat  v.  Brown,  3  Kan.  App.  431, 
43  Pac.  807 — ^holding  that  it  was  ^rror  to  give  oral  instructions,  although  tbey 
were  taken  down  by  a  stenographer  and  reduced  to  writing;  Walton  v.  Wild 
Goose  Mining  &  Trading  Co.,  123  Fed.  209,  60  C.  C.  A.  155 ;  Boggs  t.  United 
States,  10  Okl.  424,  63  Pac.  969,  65  Pac.  927 ;  Sturgis  ▼.  State,  2  OkL  Cr.  362^ 
102  Pac  57— holding  that  oral  renuirks  of  the  court  in  answer  to  questiona 
asked  by  the  jury  were  not  reversible  error;  State  v.  McL^fferty,  47  Kan.  140,. 
27  Pac  843;  Douglas  v.  Territory,  1  Okl  Cr.  583,  98  Pac  1023-holdiiig  that 
an  oral  statement  to  the  jury,  not  cpnstituting  an  instruction,  was  not  error; 
Bird  &  Mickle  Map  Co.  t.  Jones,  27  Kan.  177,  holding  that  an  oral  direction 
as  to  the  manner  of  answering  special  findings  was  not  reversible  error,  where 
no  objection  was  made  or  exception  taken ;  State  ▼.  Hobbs,  62  Kan.  612,  64 
Pac.  73,  holiHng  that  oral  remarks  of  the  judge  could  not  have  prejudiced  ac^ 
cused,  where  he  told  the  jury  that  he  did  not  want  to  give  any  additional  in- 
structions and  that  they  should  be  guided  by  the  written  instructions;  State 
V.  Schoenewald,  26  Kan.  288,  as  to  oral  modifications  of  written  instructions. 

Same— Failure  to  request  additi<KBal  Instraetlous.  Cited  in  State  v. 
Walke,  69  Kan.  183,  76  Pac.  408,  holding  that  where  the  charge  was  sufficient 
to  present  the  salient  features  of  the  case,  and  no  additional  Instructions  were^ 
requested,  the  court's  failure  to  go  into  details  was  not  error. 

Supreme  Conrt—Jiiriadietioii.'— Cited  in  City  of  Leavenworth  y.  Weaver^ 
26  Kan.  392,  holding  that  an  appeal  cannot  be  taken  to  the  Supreme  Court  from 
the  decision  of  a  police  judge  in  a  criminal  prosecution. 

15  KAH.  322,  STATE  ▼.  HARP8TER 

15  KAN.  323,  BAINTER  t.  FUI^TS 

Appeal  and  error— Presumptlonsw— Cited  in  Lucas  t.  Sturr,  21  Kan.  4S0, 
holding  that  it  would  be  presumed,  in  the  absence  of  any  showing  to  the  (x>n- 
trary  in  the  record,  that  the  motion  for  a  new  trial  was  not  filed  in  time,  and 
hence  was  properly  overruled. 

Reselssion— Necessity  of  restoration  of  oonsideration.*-Cited  in  Jef- 
fers  y.  Forbes,  28  Kan.  174,  holding  that  a  party  seeking  to  avoid  a  conveyance 
induced  by  fraud  must  tender  a  reconveyance  of  the  property  taken  in  exchnngc; 
Yaw  V.  Roberts,  9  Kan.  App.  135,  58  Pac.  490,  holding  that  a  vendor,  seeking 
to  rescind  his  contract  of  sale,  must  return  the  purchase  money  paid. 

15  KAN.  333,  DAVIS  t.  FUXMORE 

Errors— ReTieW'—Neeesaity  of  mentioning;  in  brief.'—Cited  in  Campbell 
V.  Phillips,  28  Kan.  753;  Oklahoma  City  v.  McMaster.  12  Okl.  570,  73  Pac 
1012— holding  that  only  those  assigned  errors  discussed  by  plaintiff  in  error  in 
his  brief  will  be  reviewed. 

15  KAN.  336,  DOUGLAS  ▼.  MeFADIN 

15  KAN.  341,  EASTMAN  ▼.  GODFREY 

15  KAN.  344,  DRESSER  ▼.  WOOD 

Cited  in  Crist  y.  Cosby,  11  Okl.  635,  69  Pac.  886. 

Ids  pendens— Foree  and  effeot.— Cited  in  £  version  v.  Central  Bank  of  Kan- 
sas, 33  Kan.  352,  6  Pac.  605,  holding  that  a  party  purchasing  land  pending  a  suit 
to  quiet  title  had  no  greater  rights  than  his  grantor;   Smith  T.  Kimball,  36  Kao. 
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474«  13  Pac.  801,  h<ddiiij:  that  a  piuocliaBer  at  a  aberlff^s  sale  ujtder  execution, 
pending  a  suit  to  determine  the  priority  of  judgment  liens,  was  bonnd  by  the 
judgment  therein, 

Ratifteatioa  of  waAuthorised  aeta.^— Cited  in  West  v.  Western  Union  Tele- 
graph Ck>.,  39  Kan.  d3,  17  Pac.  807,  7  Am.  St  &ep.  530,  holding  that  an  action 
was  maintainable  on  a  contract  by  the  party  for  whose  benefit  it  was  made  and 
who  subsequently  ratified,  and  approved  it;  Hodson  v.  Tootle,  Shireman  &  Co., 
28  Kan.  317,  holding  that  an  aflldavit  for  an  attachment,  not  showing  that  the 
party  making  it  was  plaintiffs  agent,  had  been  ratified  and  adopted  by  plaintiff 
as  his  own ;  Hughes  County,  S.  D.,  v.  Ward,  81  Fed.  314,  holding  that  a  board  of 
county  commissioners  could  ratify  the  unauthorized  commencement  of  an  action 
by  a  state's  attorney ;  Girard  Trust  Co.  v.  Owen,  S3  Kan.  692,  112  Pac.  619,  S'd 
L.  It.  A.  (N.  S.)  262,  as  to  the  effect  of  the  ratification  of  an  unauthorized  act. 

Pleadlacs—SuAoleney— Waiver  of  objeotiona.— Cited  in  Kansas  Pac.  Ry. 
Co.  V.  Yanz,  16  Kan.  583 ;  Kansas  Pac.  Ry.  v.  Taylor,  17  Kan.  566 ;  Clay  v. 
Hildebrand  Bros.  &  Jones,  34  Kan.  694,  0  Pac.  466— holding  that,  whei«  a  case 
was  tried  as  if  the  pleadings  were  suilicient,  defects  therein  were  waived. 

Jndciaeat-^Prooeaa  to  support.— Cited  in  note  in  44  Am.  Dec.  570,  on  effect 
of  judgment  against  partnership  of  joint  debtors  on  service  on  one. 

16  XAH.  303,  DATENPORT  v.  OCK} 

D7itmes»— Diaoliedlenee  of  rule— Remedy.— Cited  in  State  v.  Fnlk,  46  Kan. 
498,  26  Pac.  1023,  holding  that  a  witness  remaining  in  court  in  violation  of  an 
order  of  the  court  could  be  punished  for  contempt,  but  his  evidence  should  not 
be  rejected. 

15  XAH.  368,  XEHiaSRT  ▼.  THIEME 
Belief  Against  Jadement  rendered  daring  party's  absenoe.— Cited  in 

Green  v.  Boikley,  28  Kan.  130:  Turner  v.  Miller,  28  Kan.  44;  First  Nat.  Bank 
V.  Wentworth,  28  Kan.  183;  Weems  v.  McDavitt,  49  Kan.  260,  30  Pac.  481— 
holding  that  a  party  absenting  himself  from  court  did  so  at  his  peril,  and  was 
not  entitled  to  a  new  trial  on  the  ground  of  surprise;  Noble  v.  Butler,  25  Kan. 
645,  holding  that  equity  would  not  relieve  against  a  judgment  rendered  against  n 
party  through  his  negligence;  Farmers'  &  Merchants'  Ins.  Co.  v.  Cuff,  29  Okl. 
106,  116  Pac.  435,  35  L.  R.  A.  (N.  S.)  802,  holding  that  the  denial  of  a  new  trial 
on  account  of  the  absence  of  defendant's  counsel  would  not  be  disturbed,  in  the 
absence  of  an  abuse  of  discretion. 

15  XAH.  371,  KHOWI.es  ▼.  ARMSTROHO 

Foreclosnre—Snnmona— Indorsement.— Cited  In  Sparks  v.  Beyer,  5  Kan. 
App.  721,  46  Pac.  980,  holding  that  in  a  foreclosure  suit  it  was  not  necessary 
to  indorse  on  the  summons  the  amount  for  which  plaintiff  would  take  judgment. 

15  KAH.  372,  WILTOH  TOWH  CO.  ▼.  HirMPHRET 

Jnstiees  of  the  peace  Disregarding  technical  defects.— Cited  in  Bar- 
rackman  v.  trirard,  26  Kan.  284,  as  to  sustaining  proceedings  before  a  justice  of 
the  peace,  although  defective  in  form,  where  substantial  justice  has  been  had. 

Ezecntion— Variance  from  Judgment.^— Cited  in  note  in  13  Am.  Dec.  202, 
on  variance  between  execution  and  judgment. 

15  KAH.  376,  HAMI.TH  T.  BOUI.TRR 
Chattel    mortgage— Liability    of    mortgagee    for    conTeraion.-»Distin- 

guished  in  Wygal  v.  Bigelow,  42  Kan.  477,  22  Pac.  612,  16  Am.  St.  Rep.  49r», 
holding  that,  where  mortgagee  unlawfully,  fraudulently,  and  unfairly  dispo6e<l 
of  the  property,  he  was  liable  for  the  excess  in  value  over  the  debt  without  pay- 
ment or  tender  of  the  debt. 
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15  JULK.  978,  HOZ.001fB  ▼•  DOWXiX    . 

Cited'  in  Seaman  v.  Hnffaker,  21  Kan.  254. 

Appeal  and  errot^— Extent  of  revie^^.— Cited  in  Ritchie  v.  Kansas,  N.  &  D. 
Ry.  Co.,  55  Kan.  36,  39  Pac.  718 ;  Stanard  v.  Sampson,  23  Okl.  13,  99  Pac.  796 — 
holding  that  the  Supreme  Court  may  review  the  question  whether  on  the  facts 
found  the  conclusions  of  law  and  judgment  are '  correct  w^ithout  a  motion  far  a 
new  trial ;  De  Vitt  ▼.  City  of  El  Reno,  28  Okl.  315,  114  Pac,  263,  holding  that 
an  assignment  of  error  that  the  judgment  is  contrary  to  law  raises  only  the  ques- 
tion whether  on  the  pleadings  and  findings  the  proper  judgment  was  rendered. 

Statute  of  frauds— Contracts  affecting  realty.— Cited  in  Bogle  v.  Jarris, 
5S  Kan.  76,  48  Pac  558,  holding  that  where  a  vendee  complied  with  a  vendor  s 
written  offer  to  sell,  although  there  was  no  written  acceptance  of  the  offer,  the 
contract  was  not  void  under  the  statute  of  frauds ;  Bumell  v.  Bradbury,  67  Kan. 
762,  74  Pac.  279,  holding  that  where  a  vendee  went  Into  possession  under  an  oral 
contract,  and  made  valuable  improvements  with  the  vendor's  consent,  the  vendor 
was  estopped  to  plead  the  statute  of  frauds ;  McCuIIough  v.  Finley,  69  Kan.  705, 
77  Pac.  696,  holding  that  a  parol  partition  of  real  estate,  when  followed  by  pos- 
session and  the  making  of  improvements,  was  not  void  unde^  the  statute  of  frauds. 

Vendor  and  pnrcliaser— Right  of  Tendor  to  maintain  ejectment.— Cited 

in  Gumaer  v.  Draper,  33  Colo.  122,  79  Pac  1040,  as  to  a  vendor's  right  to  hring 
an  action  against  the  vendee  for  possession. 

15  KAN.  383,  HAOAHAJT  v.  IfEITZEL 

Jnatiooa  of  the  peaee-^Appeal—JEteeordw— Cited  in  Sutton  v.  Nichols,  20 
Kan.  43 ;  Hennigh  v.  Commercial  Nat.  Bank,  53  Kan.  370,  36  Pac.  711— holding 
that  an  entry  in  a  justice's  docket,  not  required  by  statute,  was  not  a  part  of 
the  record ;  Madden  v.  Riedel,  71  Kan.  176,  60  Pac  45,.  holding  that  matters  not 
required  to  be  entered  on  the  juatice's  docket  should  be  embodied  in  a.  bill  of 
exceptions,  to  be  available  in  the  district  court  ■    ."     _ 

Torta— Waiver— Snins  on  oontract.-^ited  in  Missouri  Pac.  Ry.  Co.  v. 
Atchison,  43  Kan.  529,  23  Pac  610,  holding  that,  where  a  justice  of  the  peace 
had  no  jurisdiction  of  an  action  for  trespass,  plaintiff  coold  waive  the  trespass 
and  sue  on  implied  contract  for  use  and  occupation. 

16  KAH.  389»  WHEEIXB  ▼.  JOT 

Instmctiona—Ezceptiona—SnAeiency.— Cited  in  Palmer  v.  Meiners,  17 
Kan.  478 :  Fullenwider  v.  Ewing,  25  Kan.  69 ;  Hunt  v.  Haines,  25  Kan.  210 : 
Hentig  v.  Kansas  Loan  &  Trust  Co.,  28  Kan.  617 ;  Bard  v.  Elston,  31  Kan.  274. 
1  Pac  565 ;  Tays  v.  Carr,  37  Kan.  141,  14  Pac.  456 ;  Young  v.  Toungman,  45 
Kan.  65,  25  Pac  209;  Ryan  v.  Madden,  46  Kan.  245,  26  Pac.  679;  Standard 
Life  &  Accident  Ins.  Co.  v.  Davis,  59  Kan.  521,  53  Pac.  856 ;  Isnard  v.  Edgar 
Zinc  Co.,  81  Kan.  765,  106  Pac.  1003;  Beach  v.  Moser,  4  Kan.  App.  66,  46 
Pac.  202;  Glaser  v.'Glaser,  13  Okl.  389,  74  Pac.  944— holding  that  a  general 
exception  to  the  whole  charge  is  insufficient,  where  the  charge  in  its  general 
scope  is  not  erroneous;  Markley  v.  Kirby,  6  Kan.  App.  494,  50  Pac.  953;  Rhea 
V.  United  States,  6  Okl.  249,  50  Pac  992— holding  that  an  exception  to  the  in- 
structions as  a  whole  and  to  each  instruction  separately  was  sufficient. 

Same— Necessity.— Cited  in  Joseph  v.  First  Nat.  Bank,  17  Kan.  256,  holding 
that  an  instruction  not  excepted  to  will  not  be  reviewed. 

15  KAV.  301,  CITT  OF  OUiTHE  t.  ABAM8 

Criminal  law— Aoqnittal—CenolnaiTeneMi.— Cited  in  State  v.  Cosby,  17 
Kan.  396,  holding  that  a  verdict  or  finding  of  "not  guilty"  in  a  crUninal  case  is 
conclusive,  and  cannot  be  set  aside;   City  of  Oswego  v.  Belt,  16  Kan.  480,  holding 
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that  a  judgment  of  acquittal  in  a  prosecution  for  yiolating  a  dty  ordinance  can- 
not be  reversed  and  a  new  trial  granted;  State  v.  Gummerford,  16  Kan*  507,  as 
to  the  conclusiTeness  of  special  findings  in  a  criminal  case. 

Cited  in  note  in  27  Am.  Dec.  479»  on  power  to  set  aside  verdict  of  acquittal. 

Bama-AppeslaliiUtx^Oited  in  State  ▼.  PMUips,  iZ  Kan.  100,  5  Pac.  436; 
State  Y.  Moon,  45  Kan.  145,  25  Pac  614;  State  v.  Lee,  49  Kan.  670,  31  Pac. 
147;  State  v.  Hickerson,  55  Kan.  133,  30  Pac.  1045— holding  that  the  state  cannot 
appeal  from  a  judgment  of  acquittal  in  a  criminal  prosecution;  State  v.  Rook, 
61  Kan.  382,  59  Pac.  653,  49  L.  R.  A.  186,  holding  that,  where  defendant  had  not 
been  placed  in  jeopardy,  the  state  could  appeal  on  a  reserved  question  as  to  the 
propriety  of  his  discharge  on  the  hearing  of  a  special  plea;  City  of  Burlington  v. 
James,  17  Kan.  221,  holding  that  prosecutions  for  violations  of  city  ordinances 
may  be  brought  to  the  Supreme  Court  by  appeaL 

Cited  in  note  in  19  L.  &.  A.  347,  on  right  of  state  to  appeal  in  a  criminal  case. 

1 5  KAN.  396,  STATE  ▼.  REEVES 

15  KAN.  400,  STATE  t.  BROWN 

Jurors  Qnallfleations— Formation  of  oplnion.«Cited  in  State  v.  Spauld- 
ing,  24  Kan.  1,  holding  that  a  juror's  statement  that  he  had  formed  an  "opinion" 
was  not  conclusive,  when  his  whole  testimony  showed  it  did  not  amount  to  an 
opinion;  State  v.  Snodgrass,  52  Kan.  174,  34  Pac.  750,  holding  that  Jurors  having 
fixed  opinions  requiring  evidence  to  overcome  are  incompetent. 

Distinguished  in  State  v.  Wells,  28  Kan.  321,  holding  that,  where  it  was  con- 
ceded that  defendant  killed  deceased,  an  opinion  to  that  effect  did  not  disqualify  a 
juror. 

Cited  in  note  in  36  Am.  Dec.  681,  on  bias  or  opinion  as  ground  for  challenge  to 
jurors. 

Same— OrerriillnK  ehallenges— WHen  prejadloialv— Cited  in  State  v.  Vo- 
gan,  56  Kan.  61,  42  Pac.  352;  Burch  v.  Southern  Pac.  Co.,  32  Nev.  75,  104  Pac. 
225,  Ann.  Cas.  1912B,  1166— holding  that  error  in  overruling  a  challenge  for 
cause  was  prejudicial,  although  the  juror  was  afterwards  challenged  peremptorily, 
where  defendant  exhausted  his  peremptory  challenges;  Ford  v.  Umatilla  County, 
15  Or.  313,  16  Pac.  33,  holding  that  such  error  was  not  prejudicial  where  the 
party,  after  exhausting  his  peremptory  challenges,  made  no  further  objections  to 
any  of  the  jurors. 

* 

15  KAN.  402,  STATE  t.  WHITBT 

15  KAN.  404,  STATE  ▼.  NULF 

Indictment  or  information— Verifloation—Snfleienoy.— Cited  in  State  v. 
Qleason,  32  Kan.  245,  4  Baa,  363,  holding  that  an  information  filed  before  any 
preliminary  examination  on  which  defendant  is  to  be  arrested  cannot  be  verified 
on  information  and  belief;  Lustig  v.  People,  18  Colo.  217,  32  Pac.  275,  holding 
that  an  information  not  verified  by  oath  or  affirmation  should  have  been  quashed ; 
State  V.  Stoffel,  48  Kas.  364,  29  Pac.  685»  holding  that  the  verification  of  an  in- 
formation by  the  county  attorney  on  knowledge  and.  belief  was  sufficient. 

Same— Who  shonld  sicn.'-Cited  in  State  v.  Bowles,  70  Kan.  821,  79  Pac.  726, 
69  L.  R.  A.  176,  holding  that  an  indictment  was  not  defective  because  signed  by 
the  Attorney  General,  who  was  aeting  aa  prosecatiiig  attorney,  instead  of  by  the 
county  attorney. 

15  KAN.  407,  STATE  t.  BOHAN 

Venae— Chanse—Looal  prejudice^— Cited  in  State  y.  Farbeck,  29  Kan.  532, 
holding  that  motion  for  change  of  venue  for  local  prejudice  is  not  to  be  deter- 
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mineid  solely  on  defendant's  affidavit;  State  ▼.  Parmenter,  70  Kan.  513,  79  Pac. 
123,  holding  tliat  the  court  did  not  abuse  its  discretion  in  denying  a  change  of 
venue  for  local  prejudice;  State  v.  Bohan,  19  Kan.  28,  as  a  previous  decision  in 
the  same  case. 

Djiam  deoUv«tioas.^ited  in  notes  in  56  L.  R.  A.  358;  86  Am.  St.  Rep. 
665,  666,  667--oh  admissibility  of  dying  declarations. 

15  KAN.  420,  STATE  t.  TATIiOB 

Griminal  law— Fatal  ▼aviaaoe.^^ited  in  State  v.  Woodrow,  56  Kan.  217, 
42  Pac.  714,  holding  that  a  variance  between  the  allegations  and  proof  as  to  the 
names  of  makers  of  notes  unlawfully  destroyed  was  fatal. 

15  KAN.  423,  KUHN  t.  FREEMAN 

Eminent  domafta— Wl&o  entitled  to  ooa&pensaticm^^ited  in  St  liouis,  L. 
&  D.  R.  Co.  V.  Wilder,  17  Kan.  239,  holding  that  a  person  having  a  title  bond  to 
land  condemned  was  entitled  to  the  same  damages  as  if  he  owned  the  unincum- 
bered fee;  Goodrich  v.  Board  of  Gom*rs  of  Atchison  Ck>unty,  47  Kan.  355,  27 
Pac.  1006,  18  li.  R.  A.  113,  applying  the  same  rule  in  the  case  of  a  mortgagor 
in  possession;  Armstrong  v.  Moore,  1  Kan.  App.  450,  40  Pac  834,  holding  that 
an  award  in  eminent  domain  proceedings  was  properly  paid  to  a  mortgagor,  when 
the  mortgagee  did  not  appear  and  protect  his  interest. 

Same— Interests  snbjeet  to.— Cited  in  State  ex  rel.  Trimble  v.  Superior 
Court  of  King  County,  31  Wash.  445,  72  Pac.  89,  66  L.  R.  A.  897,  holding  that  a 
vendee  under  an  executory  contract  with  the  state  has  such  an  interest  in  the 
land  as  is  subject  to  condemnation. 

Vendor  and  pnrehasex^-Effeet  of  ooaden&natien.— Cited  in  Nixon  v.  Bfarr, 
190  Fed.  913,  111  C.  C.  A.  503,  36  U  R.  A.  (N.  S.)  1067,  holding  that  con- 
demnation of  land  after  making  of  executory  contract  was  not  a  defense  to  a  re- 
covery of  the  purchase  price;  Gammon  v.  Blaisdell,  45  Kan.  221,  25  Pac.  580, 
holding  that  condemnation  of  land  after  making  of  executory  contract  did  not 
entitle  purchaser  to  sue  for  breach  of  contract. 

Distinguished  in  Nixon  v.  Marr,  190  Fed.  913,  111  C.  C.  A.  503,  36  L.  R.  A 
(N.  S.)  1067  (dissenting  opinion),  holding  that,  where  vendor  covenanted  to  con- 
vey free  from  incumbrances,  subsequent  condemnation  of  part  of  the  land  was  a 
defense  to  a  suit  by  the  vendor  for  specific  performance. 

Same— Risht  of  Tender  to  a&aintain  ejeetment.— Cited  in  Hapgood  v. 
Morten,  28  Kan.  764,  holding  that  an  owner  of  land,  who  had  executed  a  title 
bond,  could  maintain  ejectment  against  a  third  person,  where  he  had  never  put 
his  grantee  in  possession. 

16  KAN.  428,  KOHN  t.  FIRST  NAT.  BANK  OF  FT.  SCOTT 

Statute  of  f  rands.^^ited  in  note  in  96  Am.  Dec.  252,  on  oral  promise  to  an- 
swer for  debt  of  another. 

16  KAN.  436,  MISSOURI,  K.  *  T.  RT.  ▼.  CITY  OF  FT.  SCOTT 

Cafle-made--Fower  of  Jndso  pro  tea&.— Cited  in  Garvin  v.  Jennerson,  20 
Kan.  371,  holding  that  the  case-made  was  properly  signed  by  the  judge  pro  tern, 
before  whom  the  trial  was  had. 

Same— Time  for  kettling  «Bd  eisningrd— <^ited  in  Waterfield  v.  Hutchinson 
Nat  Bank,  6  Kan.  App.  743,  50  Pac.  971;  Stoddard  Mfg.  Co.  v.  Columbia  Mfg. 
Co.,  8  Kan.  App.  690,  5  Pac.  136— holding  that  a  judge  pro  tern,  could  not  settle  a 
case-made  after  the  time  allowed  by  him  for  making  and  serving  it  and  suggest- 
ing amendments;  Missouri  Pac.  Ry.  Co.  v.  Preston,  68  Kan.  819.  66  Pac.  1050 
(dissenting  opinion),  holding  that  a  pro  tem.  judge  may  settle  a  case-made  at  any 
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time  that  a  resnlar  judge  whose  term  has  not  expired  may;  Weeks  y.  Medler, 
18  Kan.  425,  holding  that  a  case-made,  settled  and  signed  the  same  day  it  was 
served  on  the  opposite  party,  thus  depriving  him  of  the  opportunity  to  suggest 
amendments,  could  not  be  considered;  Tripp  &  Moore  Boot  &  Shoe  Co.  v.  Mar- 
tin, 45  Kan.  765,  26  Pac.  424,  as  to  the  time  within  which  the  case-made  may 
be  signed  and  settled. 

Same-  Iffa^tug,  asTlnB,  settliac  and  slsBl]ii^DistiAotion.^-Cited  in  Chi- 
cago, B.  A  Q.  K.  Co.  V.  Guild.  8  Kan.  App.  368,  55  Pac.  555,  holding  that  making 
and  serving  the  case  are  separate  and  distinct  acts,  and  an  order  extending  the 
time  to  make  one  did  not  extend  the  time  to  serve  it;  Butler  v.  Scott,  68  Kan. 
512,  75  Pac.  406,  holding  that  the  making  of  the  case  and  its  settlement  and  sign- 
ing are  distinct  acts,  the  making  of  the  case  being  the  act  of  the  plaintiff  in  error. 

Bame  IMsregarding  oertllleate.^-Cited  in  Sallna  Building,  Saving  &  Trust 
Ass'n  V.  Beebe,  24  Kan.  368;  Baker  v.  Sears,  2  Kan.  App.  617,  42  Pac.  501-- 
holding  that  the  judge's  certificate  to  the  case-made,  when  not  shown  to  be  in- 
tentionally false  or  fraudulently  prepared,  was  conclusive;  Lamont  v.  Williams, 
43  l^n.  558,  23  Pac.  582,  holding  that  the  judge's  certificate  to  a  case-made 
may  be  disregarded,  if  shown  to  be  intentionally  false. 

Mvnioipal  corporation*— Aiding   ooaatmotioii   of  railroads*— Cited   in 

Leavenworth,  L.  &  G.  R.  Co.  v.  Commissioners  of  Douglas  County,  18  Kan.  160, 
holding  that  municipal  corporations,  when  authorized  by  the  Legislature,  may 
issue  bonds  to  aid  in  the  construction  of  railroads. 

Damas^*— Iioss  of  profits.— Cited  in  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Thomas, 
70  Kan.  409,  78  Pac.  861;  Dody  v.  State  Bank  of  Commerce,  82  Kan.  406,  108 
Pac.  804;  Coos  Bay  R,  Co.  v.  Nosier,  30  Or.  547,  48  Pac.  361;  Kckington  &  S. 
H.  Ry.  Co.  V.  McDevitt,  191  U.  S.  103,  24  Sup.  Ct.  30,  48  L.  Ed.  112— holding 
that  prospective  profits  were  too  remote  and  uncertain  to  be  recovered  as  dam- 
ages. 

Cited  in  note  in  53  L^  R.  A.  97,  on  loss  of  profits  as  element  of  damages  for 
breach  of  contract. 

16  KAN.  492,  HOWE  MACH.  GO.  t.  CfLARK 

Asonoy— Erldenoo— DeolaratioBs  of  acoiit.^^ited  in  French  v.  Wade,  35 
Kan.  391,  11  Pac.  138;  Ream  v.  McElhone,  50  Kan.  409,  31  Pac.  1075;  Donald- 
son V.  Everhart,  50  Kan.  718,  32  Pac.  405;  National  Fence-Mach.  Co.  v.  Highley- 
man,  71  Kan.  347,  80  Pac.  568— holding  that  the  existence  of  an  agency  cannot 
be  proved  as  against  the  principal  by  the  alleged  agent's  declarations. 

Samo— Testimony  of  asant.— Cited  in  Wales  v.  Mower,  44  Colo.  146,  90 
Pac.  971;  Cowles  v.  Bums,  28  Kan.  32;  Aultman  Thrashing  &  Engine  Co.  v. 
Knoll,  71  Kan.  109,  79  Pac.  1074;  Wicktorwitz  v.  Farmers*  Ins.  Co.,  31  Or. 
569,  51  Pac  75— holding  that  the  testimony  of  the  agent  as  to  the  fact  of  agency 
was  competent. 

Same— Brokers^— Oited  in  note  in  93  Am.  Dec.  172,  on  rights,  duties,  and 
liabilities  of  brokers. 

Witnesaea  ■  ■Impoao1imo»t.^^Tiaying  foaadation^-Oited  in  State  v.  Bart* 
ley,  48  Kan.  421,  29  Pac.  701,  holding  that  a  witness  cannot  be  impeached  by 
proof  of  oontradictoiy  statements,  where  no  foundation  therefor  has  been  laid. 

15  XAH.  406,  GABUK  t.  DOHBOAH 

Eqaity^-JaiT  tviaL^-^Sted  in  Q.  C.  Hixon  ft  Oo.  v.  George,  18  Kan.  253; 
Woodman  v.  Davis,  82  Kan.  844,  4  Pac.  262;  Drinkwater  v.  Sauble,  46  Kan. 
170,  26  Pac.  488;  Maas  v.  Dunmeyer,  21  Okl.  434,  96  Pac.  591— holding  that 
in  an  equity  case  the  court  may  send  any  of  the  issues  to  a  jury  and  try  tiie 
others  itself,  or  send  them  to  a  referee  or  another  jury;    City  of  Emporia  v. 
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Soden,  25  Kan.  588,  87  Am.  Rep.  265;  Carpenter  y.  Carpenter,  30  Kan.  712, 
2  Pac.  122,  46  Am.  Rep.  108— holding  that  it  ia  not  error  to  refuse  to  cafl  a 
jury  in  an  equitable  action;  Hunt  v.  Spencer,  20  Kan.  126,  holding  that,  where 
only  certain  queatlong  in  an  equity  case  were  BUbmitted  to  a  jury,  the  court  did 
not  err  by  maJcing  further  findings  of  fact  itself. 

Verdict  or  findiBea— Defect*— WalTer*— Cited  in  Kolleen  v.  Atchison,  T. 
&  S.  F.  Ry.  Co.,  72  Kan.  426,  83  Pac.  990,  holding  that  a  verdict,  although  de< 
fective,  would  be  held  sufficient,  where  no  objection  thereto  was  made  when  it 
was  returned;  Briggs  A  Watson  ▼.  Eggan,  17  Kan.  589,  holding  that  a  failure 
to  find  on  some  particular  matter  or  a  defective  finding  is  not  material  error,  un- 
less the  trial  court's  attention  is  called  thereto. 

15  KAN.  500,  COtTNTT  SEAT  OF  LINN  COUNTY,  IN  RE 

Cited  in  City  of  Belleville  v.  WeUs,  74  Kan.  823,  88  Pac.  47. 

Statutory  eonstr^ci^oiiF— Meaning  of  words  er  phrasesi  Cited,  in  Con- 
stitutional Prohibitory  Amendment  Cases,  24  Kan.  700;  Bailey  v.  Kelley,  70 
Kan.  860,  79  Pac.  735— -holding  that,  where  succeeding  Legislatures  have  used 
a  word  or  phrase  in  a  restricted  or  enlarged  sense,  such  meaning  will  be  judicial- 
ly recognized. 

Cited  in  note  in  15  L.  R.  A.  107,  on  ''election*'  of  officers  as  distinguished  from 
"appointment" 

LesislatiTC  poorer*— Rales  of  cTidencc^—Cited  in  Sanders  v.  Greenstreet. 
23  Kan.  425,  holding  that  the  Legislature  could  make  executors*  and  administra- 
tors* deeds  prima  facie  evidence  of  the  regularity  of  prior  proceedings;  Mis- 
souri, K.  &  T.  Ry.  Oo.  V.  Simonson,  64  Kan.  802,  68  Pac.  653,  57  U  R.  A.  7®. 
91  Am.  St.  llep.  248  (dissenting  opinion),  holding  that  the  Legislature  could 
make  bills  of  lading  conclusive  evidence  of  the  weights  of  shipments;  Hawker 
V.  New  York,  170  U.  S.  189,  18  Sup.  Ct  573,  42  L.  Ed.  1002,  holding  that  the 
Legislature  can  make  conviction  of  a  felony  evidence  of  bad  character,  depriving 
a  person  of  the  right  to  practice  medicine;  State  v.  Butts,  31  Kan.  537,  2  Pac. 
618,  holding  that,  while  the  Legislature  cannot  overthrow  constitutional  provi- 
sions by  rules  of  evidence,  it  could  make  failure  to  register  conclusive  evidence 
of  disqualification  to  vote. 

Elections— PaUnre  to  Tote—JPresamption.— Cited  in  Board  of  Com*rs  of 
Marion  County  v.  Winkley,  29  Kan.  36;  State  ex  rel.  Crocker  v.  Echols,  41 
Kan.  1,  20  Pac.  523;  Philomath  College  v.  Wyatt.  27  Or.  390,  31  Pac.  206. 
37  Pac.  1022,  26  L.  R.  A.  68— holding  that  electors  not  voting  on  a  proposition 
submitted  to  a  popular  vote  were  presumed  to  assent  to  the  action  of  those  vot- 
ing. 

Same— Majority— What  oonatitateB.— Cited  in  Town  of  Eufaula  v.  Gibaoo, 
22  Okl.  507,  98  Pac.  565,  holding  that  a  majority  of  the  votes  cast  at  a  county 
seat  election  means  a  majority  of  all  legal  ballots,  including  those  so  mutilated 
that  they  cannot  be  counted,  but  not  including  blanks  and  marked  ballots ;  Knight 
V.  Shelton  (C.  C.)  134  Fed.  423,  holding  that  a  majority  of  the  votes  on  a  ques- 
tion submitted  was  insufficient,  unless  this  was  also  a  majority  of  those  voting 
at  the  election  on  any  question ;    State  ex  reL  Durfcheimer  v.  Grace,  20  Or.  154, 

25  Pac.  382,  holding  that  a  majority  of  the  votea  cast  on  the  location  of  a  county 
seat  was  sufficient,  although  not  a  majority  of  the  votes  at  the  election  on  all 
questions;    Philomath  College  v.  Wyatt,  27  Or    390,  31  Pac,  206,  37  Pac.  1022. 

26  L.  R.  A.  68,  holding  that,  under  a  church  constitution  requiring  changes  to 
be  made  by  two-thirds  of  the  whole  society,  the  General  Conlereoce  could  pro- 
vide that  two- thirds  of  those  voting  should  be  deemed  to  be  two-thirds  of  tfae 
whole  society. 

8aiae--Coa]it7  seat  eleotioiw— '*Aeaeenaeat  rolle."— Cited  in  State  ex 
rel.  McBride  v.  Board  of  Comrs  of  Phillips  County,  26  Kan.  419,  holding  that 
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the  lists  prepared  by  the  township  assessors  and  delivered  to  the  county  clerk 
are  the  assessment  rolls  referred  to  In  the  act  relative  to  the  removal  of  county 
seats;  State  ex  rel.  Kellogg  v.  Board  of  Ck>m*rs  of  Bawlins  County,  44  Kan. 
528,  24  Pac  955,  holding  that  under  an  amendment  of  the  statute  the  real  es- 
tate as  well  as  personal  property  assessment  rolls  are  to  be  considered  in  de- 
termining the  -sufficiency  of  the  petition. 

Same— Consent  of  eleetors— How  aaoertained.— Cited  in  State  ex  rcl. 
Sears  v.  Burton,  47  Kan.  44,  27  Pac.  141,  holding  that  an  unauthorized  election 
sufficiently  showed  electors'  consent  to  change  of  county  seat  to  justify  its  change 
by  an  act  of  the  Legislature. 

fiUui&»— Contest*— Xbrtent  of  inqniryw-^ited  in  Brown  v.  State  ex  rel. 
Ward,  44  Kan.  291,  24  Pac.  345,  holding  that  the  validity  of  a  county  seat  elec- 
tion prior  to  the  one  last  held  could  not  be  attacked;  State  ex  rel.  Anthony  v. 
Barton,  58  Kan.  709,  51  Pac.  218,  holding  that  in  a  statutory  contest  of  a  coun- 
ty seat  election  the  sufficiency  of  the  petition  can  be  inquired  into. 

15  KAN.  532,  JOHNSON  t.  CAIN 

Conrte— Distxiet  and  probate— Jnrisdietlon^—^ited  In  Fudge  v.  Fudge, 
23  Kan.  416,  holding  that  the  probate  court  could  order  the  sale  of  the  home- 
stead for  the  payment  of  debts  chargeaUe  thereon;  Klemp  v.  Winter,  23  Kan. 
699,  holding  that  the  district  court  had  Jurisdiction  of  a  salt  to  vacate  fraud- 
ulent setttements  by  a  guardian  in  the  probate  court  and  a  release  fraudulently 
obtained  from  .plaintiff,  although  part  of  the  relief  could  have  been  had  in  the 
probate  court;  Stratton  v.  McCandless,  27  Kan.  296,  holding  that  actions  in 
the  district  court  against  an  administrator,  who  is  still  acting,  and  his  sureties, 
should  not  be  encouraged;  Gafford  v.  Dickinson,  37  Kan.  287,  15  Pac.  175, 
holding  that  a  suit  to  set  aside  orders  and  judgments  of  the  probate  court  pro- 
cured by  fraud  was  maintainable  in  the  district  court;  McLean  v.  Webster,  45 
Kan.  644,  26  Pac.  10,  holding  that  a  suit  was  maintainable  in  the  district  court 
to  subject  a  decedent's  land  to  the  payment  of  a  debt,  where  there  bad  been  no 
administration  and  there  were  no  other  debts;  Andrews  v.  Morse,  51  Kan.  30, 
32  Pac.  640,  holding  that  a  mortgage  can  be  foreclosed  in  the  district  court  with- 
out presentation  of  the  claim  to  the  mortgagor's  administrator;  Barker  v.  Bat- 
tey,  62  Kan.  584,  64  Pac.  75,  holding  that  a  suit  to  set  aside  a  fraudulent  con- 
veyance was  maintainable  in  the  district  court,  although  the  grantor's  estate  was 
in  process  of  administration  in  the  probate  court;  Hill  Inv.  Co.  v.  Honeywell, 
65  Kan.  349,  69  Pac.  334,  holding  that  the  district  court  had  no  jurisdiction 
of  a  suit  to  subject  property  in  the  hands  of  a  guardian  of  an  insane  person  to 
the  payment  of  his  debts;  Kothman  v.  Markson,  34  Kan.  542,  9  Pac.  218,  hold- 
ing that  the  district  court  would  not  enforce  payment  of  a  claim  against  a  dece- 
dent, where  no  reason  was  disclosed  why  relief  could  not  be  had  in  the  probate 
court;  Carter  v.  Christie,  57  Kan.  492,  46  Pac.  964,  holding  that  the  district 
court  had  jurisdiction  of  a  suit  by  an  administratrix  against  a  surviving  partner 
of  her  intestate  for  an  accounting;  Mendenhall  v.  Bumette,  58  Kan.  355,  49 
Pac.  93,  holding  that  a  judgment  after  revivor  against  the  judgment  debtor*8 
executors  may  be  enforced  by  execution  without  resort  to  the  probate  court. 

DeMor  and  eredltoy  'Iilability  of  Keli^-Enforeenientd— Cited  in  Claw- 
son  V.  McCune's  Adm'r,  20  Kan.  337,  as  to  the  right  of  action  of  a  creditor 
against  the  heir  of  his  debtor. 

15  KAN.  54<^  JONSS  t.  I.AFHAM 

Mortsaces— Foreolosnre— Neeessary  parties.— Cited  in  Ashmore  v.  Mc- 
Donnell, 89  Kan.  669,  18  Pac.  821;  Boatmen's  Bank  v.  First  Nat  Bank  of 
Herington,  70  Kan.  624,  79  Pac.  125 ;  Henderson  v.  New  England  Ixmlu  &  Trust 
Co.,  6  Kan.  App.  279,  51  Pac.  61r-bolding  that  a  mortgagor  who  had  conveyed 
the  premises  was  not  a  necessary  party  to  a  foreclosure  suit ;   Harding  v.  Gillett, 
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25  Okl.  Id9,  107  Pac.  605,  holding  that  a  mortgagor  who  bad  co&Tcyed  was  not 
a  necessary  party,  while  the  then  owner  of  the  equity  of  redemption  was  a  neces- 
sary party,  to  a  foreclosure  suit. 

Same— Equitable  mortsas^*— Cited  in  note  in  4  Am.  St.  Rep.  703,  on  what 
constitutes  an  equitable  mortgage. 

Bame^Wlio  a&ay  ]i&ortsas«-^-Cited  in  Houghton  v.  Allen,  75  Cal.  102,  16 
Pac.  532  (dissenting  opinion);  Clark  v.  Lyster,  155  Fed.  513,  84  C.  C.  A.  27; 
Seaman  v.  Huffaker,  21  Kan.  254;  Langhlin  v.  Braley,  25  Kan  147— holding 
that  an  equitable  owner  of  real  estate  may  mortgage  it. 

Liens— Frioxity— Notice.— Cited  in  Foster  Lumber  Co.  v.  Harlan  County 
Bank,  71  Kan.  158,  80  Pac.  49,  114  .Vm.  St.  Rep.  470, '6  Ann.  Cas.  44,  holding 
that  the  lien  of  an  equitable  mortgage  was  superior  to  that  of  a  subsequent 
legal  mortgage  given  to  a  person  having  knowledge  of  the  equitable  mortgage. 

Sale  of  land— lizecittoxy  oontraet— Interest  of  parties.— Cited  in  Burke 
y.  Johnson,  37  Kan.  337,  15  Pac.  204,  1  Am.  St.  Rep.  252,  holding  that  a 
vendor  under  an  executory  contract  had  only  the  bare  legal  title  as  secarity, 
which  was  not  subject  to  attachment  in  an  action  against  him, 

15  KAN.  547,  8H£LLABABGEB  t.  NAFUS 

ICarried  women— Powor  to  oontraot  and  lu>ld  property^— Cited  in  Dick- 
son T.  Randal,  19  Kan.  212,  holding  that  a  married  woman  may  buy,  sell,  ex- 
change, and  dispose  of  and  receive  property  by  sale  from  any  person  and  by  gift 
from  any  peraon  other  than  her  husband. 

Witneaaes— C^redibiiity^^'Falana  in  nno,  falans  in  onmibna."— Cited  in 

State  V.  Potter,  16  Kan.  80;  Iligbee  v.  McMillan,  18  Kan.  133;  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Retford,  18  Kan.  245;  Garvin  v.  Jennereon,  20  Kan.  371; 
Greer  v.  Higgins,  20  Kan.  420— holding  that  it  is  error  to  instruct  the  jury  to 
disregard  the  testimony  of  any  witness  testifying  falsely  to  any  material  fact; 
Robert  Burgess  &  Son  v.  Alcorn,  75  Kan.  735,  90  Pac.  239,  holding  that  an  in- 
struction that  the  jury  might  disregard  the  testimony  of  such  a  witness  was  prop- 
er, although  it  made  no  exception  as  to  testimony  which  was  corroborated: 
Ilea  V.  State,  3  Okl.  Cr.  269,  105  Pac.  381,  holding  that  an  instruction  that 
the  jury  were  justified  in  disregarding  the  testimony  of  such  a  witness,  except 
so  far  as  it  was  corroborated,  required  them  to  accept  it  as  true  if  corrobomted, 
and  was  improper. 

8amo— ProTinoe  of  oovrt  and  jnry.— Cited  in  Kansas  Pac.  Ry.  Co.  v. 
Kunkel,  17  Kan.  145,  holding  that  imperative  instructions  to  believe  or  dis- 
believe particular  witnesses  are  improper;  Ball  v.  Hardesty,  38  Kan.  540.  16 
Pac.  808,  holding  that  an  instruction,  in  .effect  requiring  the  jury  to  disregard 
expert  testimony,  was  improper. 

15  KAN.  555,  KENNEDY  t.  BECK 

RepleTinp— Order  of  deliTery—Vaoation.— Cited  in  Carr  v.  Huffman,  47 
Kan.  188,  27  Pac.  827,  holding  that  an  order  of  delivery  in  replevin  could  not 
be  vacated  after  answer,  although  defendant,  for  the  purpose  of  moving  to  vacate, 
withdrew  his  answer. 

Same— Appearance— Effeot.— Cited  in  Kelly-Goodfellow  Shoe  Co.  v.  Todd, 
5  Okl.  360,  49  Pac.  53,  holding  that  a  defendant  in  replevin,  appearing  gen- 
erally and  answering,  submitted  himself  to  the  court's  jurisdiction,  although  not 
a  resident  of  the  county. 

Appeal  and  error— >KeTieWh-4>rdere  affeottnir  provlalonal  remediai.— 
Cited  in  Suavely  v.  Abbott  Buggy  Co.,  36  Kan.  106,  12  Pac.  522,  holding  that 
an  order  overruling  a  motion  to  discharge  an  attachment  la  not  reviewable  prior 
to  final  judgment. 
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IS   KAir.  563,  WIZXIAM8  t.  TOWHSEHB 

Verdie^-^OonelvatTenes*— 3R6trlew  of  evldenoe.— Oit€id  in  Allison  ▼.  Ahlers, 
126  Kan.  582,  holding  that  the  findings  of  the  jury  on  a  disputed  question  of  fact 
were  conclusive ;  Johnson  y.  Leggett,  28  Kan.  500 ;  Atchison,  T.  &  S.  F.  R.  Go. 
V.  Matthews,  58  Kan.  447,  49  Pac.  602— holding  that  it  is  the  trial  court's  dut>- 
to  set  aside  a  verdict  only  when  it  is  manifestly  against  the  evidence  and  the 
Jury  have  manifestly  mistaken  the  testimony;  Union  Pac.  Ry.  Go«  v.  Diehi,  33 
Kan.  422,  6  Ptoc.  566;  Lee  v.  Birmingham,  39  Kan.  320,  18  Pac.  218;  Ghero- 
Jcee  &  Pittsburg  Goal  &  Mining  Go.  v.  Stoop,  56  Kan.  426,  43  Pac.  766— holding 
that  the  trial  court  should  set  aside  a  verdict  which  is  clearly  against  the  weight 
of  the  evidence;  Atchison,  T.  &  S.  F.  R.  Go.  v.  Keller,  31  Kan.  439;  Kansas 
City,  W.  &  N.  W.  R.  Co.  v.  Ryan,  49  Kan.  1,  30  Pac.  108;  Glty  of  Tacoma  v. 
TTaccmia  Light  &  Water  Go^  16  Wash.  288,  47  Pac.  738— holding  that  where  the 
trial  court,  in  overruling  a  motion  for  a  new  trial,  held  that  the  verdict  was  con- 
trary to  the  weight  of  the  evidence,  a  new  trial  would  be  granted ;  Bass  v.  Swing- 
ley,  42  Kan.  729,  22  Pac  714,  holding  that  it  is  the  trial  court's  duty  to  pass  on 
the  weight  of  evidence,  and  henoe  a  motion  for  a  new  trial  on  the  facts  before 
another  judge  than  the  one  trying  the  case  should  be  granted  of  course;  Mc- 
-Carthy  v.  Talbot,  9  Kan.  App.  444,  60  Pac.  656,  holding  that  the  trial  court 
should  set  aside  a  verdict  clearly  against  the  weight  of  evidence,  but  the  Gourt 
of  Appeals  cannot,  if  the  verdict  is  supported  by  any  evidence. 

Torts— ]iU1iUit7.-Co-operatiom*—Gited  in  Bamhart  v.  Ford,  37  Kan.  520, 
15  Pac.  542,  holding  that  two  persons  acting  in  concert  with  another  in  obtain- 
ing possession  of  plaintiff's  property  were  liable  jointly  with  him,  although  they 
were  acting  as  his  employes,  where  they  did  not  disclaim  when  sued,  but  filed  a 
l^neral  denial ;  Reed  v.  Dick,  7  Kan.  App.  760,  53  Pac.  486,  holding  that  the 
•question  of  co-operation  between  two  defendants  in  the  wrongful  act  sued  for 
vra.s  for  the  jury,  and  its  finding  would  not  be  disturbed. 

Followed  in  Merriman  v.  Blanton,  25  Kan.  572,  affirming  judgment  on  author- 
ity of  cited  case. 

15  KAN.  572,  OOOFEB  v«  CONDON 

Harmless  error.— <71ted  in  Lanone  v.  McKinnon  &  Go.,  19  Kan.  408,  as  to 
immaterial  error. 

lIortsas«s-^I&*iiSS  in  secured  notes— Effect.— Gi ted  in  Topeka  Gapital 
'Co.  V.  Merriam,  60  Kan.. 397,  56  Pac.  757,  holding  that  a  chattel  mortgage  is  not 
extinguished  by  a  substitution  of  other  notes  for  those  originally  eyidencing  the 
flecured  debt. 

Notes— PaTment  or  evidence  of  debt.— Gited  in  Shepard  &  Playford  ▼. 
John  G.  Allen  &  Son,  16  Kan.  182 ;  Medberiy,  Tetter  &  Go.  v.  Soper,  Brainard  & 
"Co.,  17  Kan.  369— holding  that  whether  a  note  is  payment  of  a  debt  or  only  addi- 
tional evidence  thereof  depends  on  the  agreement  of  the  parties. 

Cited  in  note  in  35  I>.  R.  A.  (N.  S.)  80,  on  payment  by  commercial  paper. 

15  KAN.  579,  TOUNO  ▼.  WHITTENHAUL 

Idmitation  of  actions— Actions  for  frand«p-iCited  in  Sweet  v.  Hentig,  24 
Kan.  497 ;  Woodman  v.  Davis,  32  Kan.  344,  4  Pac.  262— holding  that  an  action 
for  relief  on  the  ground  of  fraud  was  barred  by  limitations  two  years  after  the 
-discovery  of  the  fraud;  Main  v.  Payne,  17  Kan.  608,  holding  that  an  action  by 
a  principal  to  have  a  resulting  truat  declared  in  land  fraudulently  purchased  by 
an  agent  with  the  principars  money  should  be  brought  within  two  years  after 
discovery  of  the  fraud. 

Same— fraudulent  conoealment.— Cited  in  Branner  ▼.  Nichols,  61  Kan 
356.  69  I*ar.  633,  holding  that  cause  of  action  was  not  barred  by  limitations, 
where  its  existence  had  been  fraudulently  concealed  from  plaintifiF. 
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Sane— Pleading.— Cited  in  Doyle  v.  Doyle,  33  Kah.  T21,  7  Pae.  Gtff;  Hy^rs 
V.  Center,  47  Kan.  824,  27  Pac  978;  McCalla  v.  Daugberty,  4  Kan.  App.  410»  4<5 
Pac.  30— holding  that,  in  an  action  for  fraud  consummated  more  than  two  years 
prior  to  the  oommencement  of  the  action,  plaintiff  must  allege  when  the  fraud 
was  discovered. 

Cited  in  note  in  87  Am.  Dec.  164  (par.  3),  on  pleading  statute  of  limitations. 

Saona— ProTinc  •xeeptioii«^-Cited  in  Nelson  v.  Stull,  65  Kan.  585,  eS  Pac. 
617,  70  Pac.  590 ;  Fuller  v.  Homer,  69  Kan.  467,  77  Pac.  88— holding  that  plain- 
tiff in  such  a  case  must  prove  ignorance  of  the  fraud  until  within  two  years; 
Crissey  v.  Morrill,  125  Fed.  878,  60  C.  C.  A.  460,  holding  that  plaintiff  bad  the 
burden  of  establishing  absence  or  concealment  by  defendant,  preventing  the  bar 
of  the  statute  of  limitations. 

Same— XttaoAeieney  of  petition  showias  bav.— Cited  in  Oakland  Home 
Ins.  Co.  V.  Allen,  1  Kan.  App.  108,  40  Pac.  928,  holding  that  a  petition  showing 
on  its  face  that  the  claim  sued  on  was  barred  by  limitations  was  insufficient  to 
sustain  the  judgment  on  appeal. 

15  KAN.  584,  STEVENS  ▼.  ABLE 

Set>H»ff  and  ooaaterolaim-^UnUqitidated  daaiagea.— Cited  in  Fanson  v. 
Linsley,  20  Kan.  235;  Gardner  v.  Risher,  35  Kan.  93,  10  Pac.  584;  Challiss 
V.  Wylie,  35  Kan.  506,  11  Pac.  438 ;  St.  Louis,  Ft.  S.  A  W.  R.  Co.  v.  Chenault. 
36  Kan.  51,  12  Pac.  303 — ^holding  that  a  cause  of  action  on  contract  for  unliq- 
uidated damages  is  a  good  set-off  in  an  action  on  contract;  Read  v.  Jeffries,  16 
Kan.  534,  holding  that  a  jndgment  may  be  pleaded  as  a  set-off  in  an  action  for 
unliquidated  damages. 

Followed  in  Axford  y.  Hubbell,  24  Kan.  444,  affirming  a  judgment  for  defend* 
ant  on  a  set-off  for  unliquidated  damages. 

Cited  in  note  in  89  Am.  Dec.  483,  on  scope  and  office  of  counterclaim. 

Jaatioe*8  ooart— Application  of  statvtes.— Cited  in  Bamett  v.  Lark,  4d 
Kan.  428,  25  Pac.  869,  holding  that  Code  Civ.  Proc.  §  581,  relative  to  dispensing 
with  security  for  costs,  applies  to  actions  in  justice  court ;  Morgan  v.  Saline  Val- 
ley Bank,  4  Kan.  App.  668,  46  Pac.  61,  holding  that  Gen.  St.  1889,  pare.  430^ 
4311,  relative  to  disposition  of  attached  property,  apply  to  attachment  proceed- 
ings in  justice  court. 

15  KAN.  587,  BARBT  ▼.  BABBT 

Hasliand  and  wife— Power  to  dispose  of  property  hf  will«— <^ted  in 

Noecker  v.  Noecker,  66  Kan.  347,  71  Pac.  815,  holding  that  under  Gen.  St  1901, 
§  7973,  a  married  man  may  devise  half  of  his  property  without  the  consent  of 
his  wife,  although  there  are  no  children;  Hanson  v.  Hanson,  81  Kan.  305,  105 
Pac  444,  holding  that  a  husband  'With  the  wife's  consent  may  dispose  of  all  of 
his  property  by  will  to  persons  other  than  the  wife;  Vining  v.  Willis,  40  Kan. 
609,  20  Pac.  232,  holding  that  a  wife  can  devise  a  one-half  interest  in  a  home- 
stead owned  by  her  without  the  consent  of  her  husband. 

Baeeession  of  estates  of  intestates.— Cited  in  note  in  12  Am.  St  Rep.  88, 
on  succession  to  estates  of  intestates. 

15  KAN.  591,  BOTAI.  t.  UKD8AT 

Ezteasion  of  time  of  paymeiit^-Cott8ideratioB*-<Cited  in  Lorimer  ▼•  Fai> 
child,  68  Kan.  328,  75  Pac  124,  holding  that  an  agreement  to  keep  an  OTerdne 
loan  and  pay  interest  thereon  for  a  definite  period  of  time  was  sufficient  consid- 
eration for  the  creditor's  agreement  to  extend  the  time  of  payment;  HaldeTtun 
V.  Woodward,  22  Kan.  734,  holding  that  part  payment  of  an  overdue  note  wonid 
not  support  an  agreement  to  extend  the  time  of  payment,  so  aa  to  release  tbe 
surety. 
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8a9ii«>-Rele»M  of  ■w^ty.^-Cited  In  Hubbard  v.  Odgen,  22  Kan.  363,  as  to 
what  will  oonstitnte  a  ralid  agreement  for  an  extension  of  payment,  so  as  to 
release  the  surety. 

15  KAK.  596,  BOBINSON  ▼.  WXLSON,  22  AM..  BEP.  272 

Soa&eatead— Wlien  aubject  to  Judemeait  lien.*-jCited  in  Smith  y.  Rich- 
aids,  2  Idaho  (Hasb.)  498,  21  Pac.  419;  Ashton  v.  Ingle,  20  Kan.  670,  27  Am. 
Rep.  197 ;  Hansen  v.  Joifes,  57  Or.  416,  109  Pac.  868— holding  that  a  homestead 
right  was  subordinate  to  a  indgment  lien  acquired  before  the  property  l)eoame  a 
homestead. 

Cited  in  note  in  34  Am.  St.  Rep.  496  (par.  4),.  on  judgment  liens  on  home- 
steads. 

Ezenpt  property— Ezeoution  againat,— Oited  in  Naill  v.  Kansas  Farm- 
ers' Fire  Ins.  Co.,  47  Kan.  223,  27  Pac.  854,  holding  that  an  execution  against 
the  exempt  property  of  a  debtor  could  not  be  issued  on  a  general  judgment  against 
him. 

Baailcvtiptdy— -Effeot  on  attaehment  lien*.— Cited  in  Oillett  v.  McCarthy, 
23  Kan.  668,  holding  that  an  attachment  lien  acquired  more  than  four  months 
before  bankruptcy  proceedings  were  cbuHnenced  was*  not  released  thereby  and  could 
be  enforced  by  tiie  state  courts. 

15  KAN.  600,  SXTMKEB  ▼.  MoFABLAB 

Gonditlonal  aalea— Bights  of  Tendoraad  tkird  peraona.— Cited  in  Ho- 

mans  v.  Newton,  4  Fed.  880 ;  In  re  Binford,  Fed.  Cas.  No.  1,411 ;  Heinbockle  v, 
Zugbaum,  5  Mont.  344,  5  Pac.  897,  51  Am.  Rep.  59— holding  that  a  sale  of  prop- 
erty by  a  conditional  vendee  did  not  affect  the  title  of  the  conditional  vendor; 
Standard  Implement  Co.  v.  Parlin  &  Orendorff  Co.,  51  Kan.  544,  33  Pac.  360, 
holding  that  a  conditional  vendor  could  reclaim  the  goods  from  a  mortgagee  of 
the  vendee,  who  had  taken  his  mortgage  for  a  prior  indebtedness;  Hailowell  v. 
Milne,  16  Kan.  65,  holding  that  a  purchaser  of  property  who  agreed  tliat  the 
title  should  pass  to  a  surety  for  the  purchase  price  until  the  property  was  paid 
for  could  not  transfer  a  good  title  to  a  bona  fide  purchaser  from  him;  Branson 
T.  Heckler,  22  Kan.  610,  holding  that  a  bona  fide  pledgee  from  one  having  the 
possession,  but  no  title,  acquired  no  interest  as  against  the  true  owner,  posses- 
sion, although  prima  facie  evidence  of  title,  being  open  to  rebuttal. 

Followed  in  Lynds  v.  Winkler,  23  Kan.  698,  reversing  on  the  authority  of  th^ 
cited  case. 

Cited  in  note  in  25  L.  R.  A.  (N.  S.)  767,  on  right  of  one  leaving  chattels  in 
another's  possession  as  against  latter's  vendees  or  creditors. 

15  KAK.  602,  HEADLET  ▼.  CHAxiiSS 

Appeal  and  error— Beltearlns—Qneationa  eon8idered.^i;ited  in  Western 
News  Co.  v.  Wilmarth,  34  Kan.  254,  8  Pac.  104,  holding  that  a  question  not 
presented  on  the  original  hearing  of  an  appeal  would  not  be  considered  on  re- 
hearing. 

Cited  in  note  in  91  Am.  Dec.  195,  on  writ  of  error. 

Same— Former  deoiaion  aa  the  law  of  the  oaae.— Cited  in  Crockett  v. 
Gray,  31  Kan.  346,  2  Pac.  809;  A.  J.  Harwi  Hardware  Co.  v.  Klippert,  73  Kan. 
783,  85  Pac.  784;  United  States  v.  Denver  &  R.  G.  R.  Co.,  11  N.  M.  145,  66 
Pac.  550— holding  that  a  prior  decision  was  the  law  of  the  case,  not  merely  as 
to  questions  considered  and  decided,  but  as  to  all  those  necessarily  involved  in 
the  decision;  Central  Branch  U.  P.  R.  Co.  v.  Shoup,  28  Kan.  394,  42  Am.  Rep. 
163,  holding  that,  while  the  court  has  power  to  reconsider  and  reverse  a  prior 
decision  in  the  same  case,  it  will  not  do  so,  unless  it  was  clearly  errooeoua; 
Wheelock  v,  Myers,  64  Kan.  47,  67  Pac.  632,  holding  that  the  reversal  of  a  i«dg- 
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meat  for  the  assignee  of  a  mortgage,  because  the  assignment  was  not  admisaiblo, 
did  not  prevent  a  subsequent  recovery,  where,  after  the  first  trial  and  pendinir 
the  proceedings  in  error,  the  statute  was  changed  so  as  to  make  it  admissible  iik 
evidence;  Lorimer  v.  Fairchild,  68  Kan.  328,  75  Pac.  124,  holding  that  a  former 
decision  of  the  Court  of  Appeals  in  the  same  case  would  not  be  followed  as  the 
law  of  the  case,  where  clearly  erroneous  and  involving  a  matter  of  public  im- 
portance; Missouri  Pac.  By.  Co.  v.  Stone,  80  Kan.  7,  101  Pac  606,  holding  that 
a  question  considered  and  determined  on  a  former  appeal  would  not  be  recon- 
sidered; Atchison,  T.  &  S.  F.  R,  Co.  y.  McFarland,  9  Kan.  App.  197,  59  Pac 
605,  holding  that  a  former  decision  of  the  Court  of  Appeals  was  the  law  of  tiie 
ease  and  binding  on  the  district  court,  although  it  was  possible  that  the  case 
might  be  taken  to  the  Supreme  Court. 

Cited  in  note  in  84  L.  R.  A.  333,  on  conclusiveness  of  prior  decisions  on  subse- 
quent appeals. 

15  KAN.  608,  BAIiUNGER  t.  UkNTIEB 

Provisioiuil  reatedie^—Bond-^Tffe— — Ity^—Oited  in  Simon  ▼.  Stetter,  2S 
Kan.  155,  holding  that  an  attachment  bond  is  never  required,  where  defendant  is 
a  nonresident;  Kellogg  v.  Haxlett,  2  Kan.  App.  525,  43  Pac.  987,  holding  that  & 
summons  in  garnishment  proceedings  should  be  vacated,  where  the  statutory 
bond  was  not  given. 

Kesidenoe--C]uuise— What  oonatitntes.— Cited  in  Adams  v.  Evans,  19  Kan. 
174,  holding  that  an  intention  to  remove  to  this  state,  not  followed  by  an  actual 
removal,  did  not  prevent  an  attachment  on  the  ground  of  nonresidence ;  Am»- 
baugh  V.  Exchange  Bank  of  Maquoketa,  Iowa,  33  Kan.  100,  5  Pac  384,  holding 
that  a  person  leaving  a  state  with  intent  to  remove  therefrom  ceased  to  be  a 
resident  thereof,  although  his  wife  still  lived  in  that  state;  Garlinghouse  v.  Mul- 
vane,  40  Kan.  428,  19  Pac.  798,  holding  that  a  temporary  absence  from  the 
state  with  the  intention  of  returning  did  not  justify  the  attachment  of  the  home- 
stead on  the  ground  of  nonresidence. 

Cited  in  note  in  82  Am.  Dec.  428,  on  meaning  of  inhabitancy,  residence,  and 
citizenship;  in  19  L.  R.  A.  668,  on  what  is  nonresidence  for  purpose  of  attach- 
ment; in  1  L.  R.  A.  (N.  S.)  779,  as  to  when  nonresidence  of  person  intending  to 
leave  permanently  begins.  / 

Pleadinc^Reply— Necessity.— Cited  in  Brown  v.  Massey,  19  OkL  482,  02^ 
Pac.  246,  holding  that,  where  no  reply  was  filed  to  an  answer  containing  new 
matter,  the  court  should  either  have  granted  judgment  for  defendant  on  the 
pleadings  or  required  plaintiff  to  file  a  reply. 

15  KAN.  612,  MABT80I.F  t.  BA&NWEIX 

Referee— Findlnss--OoaeliiaiTeaess.— Cited  in  Burchett  v.  HamO,  5  OkL 
300,  47  Pac.  1053,  holding  that  a  referee's  findings,  when  not  excepted  to,  were 
conclusive  on  a  motion  to  confirm  the  report 

Same— Conelusions  of  law— CoAelusivenessw— Cited  in  Tribal  Development 
Co.  V.  White  Bros.,  28  Okl.  525,  114  Pac.  736,  holding  that  a  referee's  conclu- 
sions of  law  are  not  binding  on  the  court. 

8ame-ReTiew.-Oited  in  Kelley  &  Lysle  MIU  Co.  v.  Schreiber,  82  Kan.  403, 
108  Pac  816,  20  Ann.  Cas.  192,  holding  that  a  referee's  conclusions  of  law  could 
be  reviewed  by  the  trial  court  without  the  filing  of  any  exceptions  thereto. 

16  KAN.  619,  8HEIXABARGER  t.  THAYER 

Meeluuiios*  lieaa— Pajaieats  hf  ownevw— CJited  in  Wilaon  ▼.  School  Dist. 
No.  2,  17  Kan.  104;  Delahay  v.  Goldie,  17  Kan.  263— holding  that  a  payment 
by  an  owner  to  a  contractor  within  60  days  after  completion  of  the  building  did 
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not  release  him  from  liability  to  a  subcontractor;  Fossett  v.  llocli  Island  Lumber 
&  Mfg.  Co.,  76  Kan.  428,  92  Pac.  833,  14  L.  R.  A.  (N.  S.)  918,  liol^^^g  ^M^^^ 
where  the  cost  exceefled  ^he  contract  price,  the  owner,  who  had  paid  some  sub- 
contractors before  their  time  for  filiiig  liens  had  expired,  was  entitled  to  credit 
for  the  proportionate  share  of  such  payments. 

Cited  in  note  in  20  ti.  R.  A.  566,  on  payment  to  contractors  or  subcontractors 
as  affecting  liens  of  subordinate  claimants. 

&(aiiie— S'ia'tement— Time  for  'ftlinK,— Cited  in  Cunningham  v.  Barr,  45  Kan. 
158,  25  Pac.  583,  holding  that  a  subcontractor's  statement  of  lien,  filed  within 
*60   days  after  completion   of   the   contract  by   the   principal   contractor,   was  in 
time. 

Same-— Oontraet— Poree  as  against  sitbeo]itraetor.^Dited  in  Glough  t. 
McDonald,  ^8  j^an.  114,  holding  that  a  subcontr[|c.tor  is  not  boun^  by  tJie  terms  of 
the  contract  between  the  owner  and  original  contractor  as  to  tiie  terms  of  pay- 
ment 

wilis---!kenimeiation  hj  wldow^Effeet.— Cited  in  Fennell  t.  FenneH,  80 
Kan.  730,  106  Pac.  1038,  18  Ann.  Cas.  471,  holding  that,  where  the  widow's 
refusal  to  take  under  the  will  made  it  id(|>ossIbIe  to  carry  out  dielntentfeh  Of  the 
testa^r,,  th^  whole  e^tat?  jihoul^  be  distributed  under  tbft  statute  of  desotots 
and  mstributions;  ^shelfoi^d  y.  Qhapman*  81  .Kan.  312,.  106  Pae.  534,  holdiiig 
that,  where  a  widow  rexioujjicf^  hei;  rights  under  the  will,  she  could  not  have 
the  benefit  of,  a  provisioii  therein  r.equiriqg  devisees  to  Iitay  certain  piirchflfse- 
money  liens;  Pittman  v.  Pittman,  81  Kan.  643,  107  Pac.  235,  27  L.  R.  A.  (N.  S.) 
602,  holding:  that,  where  the  wi^ow  renounced,  Uie/v^U  abould  be  enforced  at  to 
other  beneficiaries  as  nearly  as  jpossible  in  accordance  with  the  testator's  intent. 

Cited  in  notes  in  14  !L  R.  A,  293 ;  27  L.  R.  A.  (N.  S.)  602— on  effect  of  widow's 
election  against  will. 

15  kaW.  6Z7,  tirr  6f  leaV£n worth  t.  booth 

Idoease  taxes— Validity.-<;ited  in  Pretwell  v.  City  of  Troy,  18  Kan.  ^71, 
holding  that  a  municipal  license  tax  of  $5  a  day  on  auctions  was  valid;  McGrath 
V.  City  of  Newton,  29  }^an.  364,  holding  that  a  Qiunjcipal  ordinance  imposing 
a  license  tax  on  various  classes  of  business  was  valid,  at  least  as  to  some  of  the 
classes.  t 

Cited  in  note  in  52  Am.  D^c.  332,  on  po^er  of  state  to  exact  licenses  and  charge 
therefor;  in  77  Am.  Dec.  67  (par.  2),  9n  constitutionaUty  of  Uceaae  taxes;  in 
30  li.  R.  A.  415,  423,  427,  439,  on  limit  of  amount  of  license  fees. 

Same— ;FailiEre  to  .pi^y—Effeotv— Cited  in  Yount  v.  Denning,  52  Kan*.  629, 
35  Pac.  207,  holding  that  persons  carrying  on  a  real  estate  business  withotat 
paying  the  license  tax  imposed  by  a  municipal  ordinance  could  not  recover  for 
their  services. 

Sfune— Hao^ssity  af  waif  6niilty.-^Cited  In  Conimisstoners  of  Ottawa  Coimty 
V.  Nelson,  19  Kan.  284,  27  Am.  R^p*  101;  C^ty  of  Newton  v.  Atchison,  81  Kan. 
151,  1  Pac  288,  47  Am.  Rep.  486;  In  re  Martin,  62  Kaki.'638,  64  Pac.  48— hol^g 
that  the  constitutional  provision  as  to  uniformity  of  taxation  does  not  apply  io 
license  taxes. 

ReTeaue  tax— Necessity  of  uniformity.— Cited  in  Marion  &  McPberson  Ry. 
Co.  V.  Cbamplin,  37  Kan.  682,  16  Pac.  222,  holding  that  a  statute  in  effect  ex- 
empting from  taxation  property  not  owned  by  citizens  of  a  township  was  void 
under  the  constitutional  provision  requiring  uniformity;   Ellis  y.  Fraeier,  38  Or. 
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462,  holding  that  a  tax  on  bicycles  was  not  a  license  tax,  its  principal  purpose 
being  the  raising  of  revenue,  and  was  void  because  not  uniform. 

Cited  in  note  in  57  L.  R.  A.  86,  on  taxation  of  corporate  franchises;  in  60  Lw 
R.  A.  334,  335,  on  constitutional  equality  in  relation  to  corporate  taxation. 

Foreisn  iiuiiirai&oe  companie*— Conditions  on  aHmisslon  to  statOK  Cited 
in  State  v.  Phipps,  50  Kan.  609,  31  Pac  1097,  18  L.  B.  A.  657,  34  Am.  St.  Rep. 
152,  holding  that  the  Legislature  can  prescribe  the  conditions  on  which  foreign 
insurance  companies  may  do  lousiness  in  this  state;  Phisnix  Ins.  Co.  of  New  York 
y.  Welch,  29  Kan.  672,  holding  that  a  statute  maldng  license  fees  on  foreign  in- 
surance companies  dependent  on  the  conditions  imposed  by  their  home  state  on 
iLansas  corporations  was  valid. 

Cited  in  note  in  24  L.  R.  A.  299,  on  restrictions  on  business  of  foreign  insur- 
ance companies. 

Qiuud  orimlnal  proseeiitions—Appealability^— Cited  in  City  of  Burlington 
V.  James,  17  Kan.  221,  holding  that  prosecutions  for  violations  of  city  ordinances 
may  be  taken  to  the  Supreme  Court  by  appeal. 

Mvaioipal  oorporationa— Power  to  pass  ordlnaaoos^'^Cited  in  note  in  34 

Am.  Dec.  638,  on  limitations  on  power  of  municipality  to  pass  ordinances  or  by- 
laws. 

16  KAN.  637,  HATHBS  t.  OOWXH 

^▼idenoo— Portion  of  roeordp-Foroow-^lted  ia  Capital  Bank  of  Topeka  v. 
Hontoon,  35  Kan.  577,  11  Pac  369,  holding  that,  where  a  part  only  of  a  record 
was  introduced  in  evidence,  it  proved  only  what  it  purported  to  prove. 

Cited  in  note  in  14  Am.  Dec.  187,  on  admissibility  of  judgment  in  evidence 
without  the  judgment  rolL 

Foreign  records— Anthentiostion.^-Cited  in  Friend  v.  Miller,  52  Kan.  139. 
34  Pac.  397,  39  Am.  St  Rep.  340,  holding  that  the  record  of  proceedings  in  a 
Utah  court  was  properly  authenticated,  the  court  taking  judicial  notice  of  the 
acts  of  Congress  credting  courts  in  that  territory. 

Bamo^Admission  in  OTidence.— Cited  in  Ward  v.  Baker,  16  E[an.  31,  holding 
that  a  transcript  of  a  foreign  judgment  v^as  properly  admitted  in  evidence. 

Cited  in  note  in  5  L.  R.  A.  (N.  S.)  960;  on  admissibility  in  evidence  of  copies 
of  records  of  other  states. 

Senrieo— Finding  of— Foree  as  eTideno6.F— Cited  in  Dexter  v.  Cochran,  17 
Kan.  447;  O'Driscoll  v.  Soper,  19  Kan,  674— holding  that  a  finding  of  due  seryice 
in  the  journal  entry  of  a  judment  was  prima  fade  evidence  thereof;  Gross  v. 
Funk,  20  Kan.  655;  Westchester  Fire  Ins.  Co.  v.  Coverdale,  9  Kan.  App.  651, 
58  Pac.  1029~-holding  that  a  finding  In  the  case-made  that  notice  of  settlement 
was  given  was  prima  facie  evidence  thereof. 

Jndsn&ents— Presnmptions  to  snpport.--Cited  in  Head  v.  Daniels,  38  Kan. 
1,  15  Pac  911;  Core  v.  Smith,  23  OkL  909,  102  Pac  114^holding  tiiat  it  would 
be  presumed,  in  support  of  a  judgment,  that  lost  affidavits  for  an  attachment  and 
for  publication  were  sufficient;  National  Bank  of  America  ▼.  Home  Security  Co., 
65  Kan.  642,  70  Pac.  646,  holding  that,  where  a  jadgment  reooid  showed  an  ap- 
pearance by  a  party  and  an  order  in  its  behalf  respecting  the  subject-matter  of 
the  litigation,  it  would  be  presumed  that  the  court  had  jurisdiction  over  such 
party. 
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error  in  the  original  decision« 
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Hon.  DANIEL  M.  VALENTINE,  1  ^  j 

Hon.  DAVID  J.  BllEWER,  |  absociatb  j  ustioes. 


Thb  State  of  Kansas  v.  N.  B.  Frebland. 

Appeals,  t»  Oriminal  AcUona;  When  to  be  Taken.  In  a  criminal  action  an 
appeal  cannot  be  taken  by  the  defendant  from  the  district  court  to  the 
supreme  court  until  after  a  judgment  has  been  rendered  in  the  case; 
therefore,  an  appeal  will  not  lie  from  an  order  of  the  district  court, 
which  overrules  a  motion  to  quash  an  information,  or  which  sustains  a 
motion  for  a  continuance,  while  the  action  is  still  pending  in  the  district 
court.    [Cumming$  v.  The  State,  4-225;  State  v,  Homemanf  poet,  452.] 

Appeal  from  Paumee  District  Court 

Information  for  forgery.  The  questions  rinsed  in  this  case 
are  fully  stated  in  the  subjoined  opinion.  The  rulings  ap- 
pealed from  were  made  by  the  district  court  at  the  December 
Term  1876. 

Nelson  AdamSj  J.  P.  Worrell^  and  B.  H.  BaUmgery  for  the 
appellant. 
J.  M.  Van  Winkle,  and  A.  M.  F.  Eandolph,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Valbntinb,  J. :  This  was  a  criminal  action  for  forgery.  The 
defendant  moved  the  court  below  to  quash  the  information, 
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which  motion  the  court  overruled,  and  the  defendant  excepted. 
The  state  then,  by  the  county  attorney,  moved  the  court  to 
continue  the  case  until  the  next  term  thereof,  which  motion 
the  court  sustained,  and  the  defendant  again  excepted.  The 
defendant  then  appealed  the  case  to  this  court 
\  The  first  question  arising  in  the  case  is,  whether  a  defend- 
ant in  a  criminal  action  can  appeal  from  the  district  court  to 
the  supreme  court  on  the  overruling  of  a  motion  of  the  defend- 
ant to  quash  the  information,  or  on  the  sustaining  of  a  motion 
of  the  state  for  a  continuance  of  the  case  till  the  next  term, 
while  the  case  is  still  pending  in  the  district  court,  undisposed 
of.  We  do  not  think  that  an  appeal  will  lie  in  such  a  case. 
The  only  section  of  the  statutes  authorizing  a  defendant  in  a 
criminal  action  to  appeal  reads  as  follows: 

^'Sbc.  281.  An  appeal  to  the  supreme  court  may  betaken  by 
the  defendant,  ae  a  ^tter  of  right,  from  any  jadgment  a^nst 
him;  and,  upon  the  appeal,  any  decision  of  the  court,  or  inter- 
mediate order,  made  in  progress  of  the  case,  may  be  reviewed." 
(Gen.  Stat,  865.) 

Section  288  of  the  same  act  (criminal  code)  provides  fcflr  tiie 

state  taking  an  appeal  in  certain  cases.     Section  282  of  the 

same  act,  and  of  the  same  article,  provides  as  follows: 

**  Sbc.  282.  An  appeal  from  a  judgment  in  a  criminal  action 
ma^  be  taken  in  the  manner  and  in  the  cases  prescribed  in  this 

article." 

That  article  is  article  14  of  the  code  of  criminal  procedure. 
The  provisions  of  the  code  of  civil  procedure  for  taking  cases 
from  the  district  court  to  the  supreme  court  are  not  in  their 
nature  applicable  to  criminal  cases.  Among  other  reasons, 
criminal  cases  can  be  taken  from  the  district  court  to  the 
supreme  court  only  by  appeal,  while  civil  cases  can  be  taken 
from  the  district  court  to  the  supreme  court  only  on  petition 
in  error.  And  there  is  no  statutory  provision  which  in  terms 
makes  the  provisions  relative  to  proceedings  in  error  in  civil 
cases  applicable  to  appeals  in  criminal  cases,  or  vice  verscu 
Besides,  there  can  be  no  such  motion  as  a  motion  to  quash  an 
information,  in  a  civil  action;  and  where  a  criminal  case  has 
been  tried  on  its  merits,  and  the  defendant  acquitted,  the  state 
has  no  appeal.     The  acquittal  is  conclusive.    And  taking  §§  281 
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and  282  of  the  criminal  code,  and  applying  the  maxim,  expressio 
unius^  est  exchisio  aJUeriuSy  and  [a  criminal  appeal  can  be  taken 
by  the  defendant  only  after  judgment;  and  an  intermediate 
order  of  which  he  complains  can  be  reviewed  only  on  such  an 
appealj 

We  do  not  think  that  an  appeal  can  be  taken  in  cases  of  this 
kind,  and  therefore  the  appeal  in  this  case  must  be  dismissed. 

All  the  Justices  concurring. 


John  W.  Hoover  v.  John  Mbas. 

Herd  Law  o»  1872 ;  Order  of  County  Commisnoners ;  Proof  of  PubUcaHon,  On 
the  20th  of  March  1872j  the  county  commisflionen  of  Dickinson  county 
made  an  order  under  the  herd  law  of  1872,  specifying  April  12th  1872, 
as  the  time  for  the  taking  effect  of  the  order,  and  directing  a  publica- 
tion for  four  successive  weeks  in  the  "Abilene  Chronicle."  The  pub- 
lication was  made  as  directed,  though  not  completed  until  after  April 
12th,  but  no  affidavit  thereof  was  made  or  entered  upon  t^  record  of ' 
the  county  commissioners  until  May  20th  1873:  Htld,  That  the  order 
went  into  effect  upon  the  completion  of  the  publication,  and  that  it  was 
not  invalidated  by  the  fact  that  the  publication  was  not  and  could  not 
be  completed  prior  to  the  time  fixed  by  the  commissioners  for  its  going 
into  effect,  and  that  it  was  neither  invalidated  nor  its  operation  post- 
poned by  the  delay  in  filing  and  entering  of  record  the  affidavit  of  pub- 
lication.   IReed  v,  Sexton'$  Adm*rB,  20-195.] 

Mror  from  Dickinson  District  Court. 

Action  by  JUear  to  recover  from  Hoover  damages  for  in- 
juries done  on  the  premises  of  Mear  by  the  stock  of  Hoover, 
between  the  9th  of  December  1872  and  2d  of  January  1873b  It 
was  brought  before  a  justice  of  the  peace  in  January  1873,  and 
appealed  to  the  district  court,  and  there  tried  at  the  May ^ Term 
1878,  on  an  agreed  statement  of  facts.  It.is  admitted  that  the 
horses  and  cattle  of  Hoover  damaged  Mear^  a^  charged,  but  that 
Mear's  fields  were  not  inclosed  by  fence,  and  that  Mear  claims 
under  the  herd  law  of  1872.  Judgment  against  Hoover  for  |12 
damages,  and  for  costs,  and  he  brings  the  caae  here  oV  error., 
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James  Huffmire^  and  Case  ^  Putnam^  for  plaintiff  in  error. 
Burroughs  ^  BurriSy  for  defendant  in  erron 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J.:  The  question  in  this  case  is,  whether  the  herd 
law  of  1872  was,  between  December  9th  1872,  and  January 
2d  1873,  in  force  in  Dickinson  county.  The  facts  are  these: 
On  the  20th  of  March  1872  the  county  commissioners  made 
the  order  authorized  by  the  statute,  (Laws  1872,  p.  884.)  They 
fixed  the  time  for  the  order  to  go  into  effect  on  April  12th 
1872,  and  directed  publication  of  the  order  in  the  "Abilene 
Chronicle.**  The  publication  was  made  as  required  by  law,  but 
the  affidavit  of  publication  was  not  made  and  filed  until  May 
20th  1873,  more  than  a  year  thereafter^  and  after  the  com^ 
menoement  of  this  suit.  Two  points  are  made:  It  is  insisted 
that  the  order  never  went  into  effect  because  the  time  fixed  by 
the  commissioners  for  its  taking  effect  was  before  the  expi- 
ration of  the  four  weeks'  publication  required;  and  secondly 9 
that  if  ilkiever  went  into  effect  it  did  not  until  the  afiSdavit 
was  filed  and  made  a  part  of  the  record.  The  first  section  of 
the  law  grants  to  the  commissioners  the  power  to  make  such 
an  order.  The  second  section  provides  that  the  order  shall  oe 
entered  upon  the  records  of  the  county  commissionei^s,  and  shall 
bepublififhed  for  four  successive  weeks  next  after  the  entry  on 
the  records,  and  adds  this  proviso:  ^^ Provided^  that  the  board 
of  county  commissioners  shall  specify  a  eertain  time  at  which 
said  order  shall  take  effect,  and  that  said  order  shall  not  go 
into  effect  until  the  completion  of  the  publication  aforesaid, 
*  ♦  *  which  publication  *  *  *  shall  be  verified  by  the 
affidavit  of  the  person  doing  the  same,  and  the  said  affidavit  en- 
tered upon  the  records  of  the  said  commissioners.*'  Was  the  or- 
der in  force?  We  think  it  was.  It  went  into  force  at  the  time 
of  the  completion  of  the  publication.  The  law  directs  the  com- 
missioners to  specify  the  time  in  which  the  order  shall  go  into 
effect.  They  may  specify  a  time  many  months  after  the  order, 
and  then,  though  the  publication  be  completed  in  four  weeks, 
the  order  remains  inoperative  until  the  time  designated  arrives 
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If  however  they  specify  a  time,  as  in  this  case,  anterior  to  the 
publication,  the  law  steps  in  and  says  that  it  shall  not  go  into 
effect,  notwithstanding  the  specification  of  time  by  the  com- 
missioners, until  the  completion  of  the  publication,  and  there- 
fore postpones  the  operation  of  the  order  until  that  time.  In 
other  words,  they  may  not  by  a  specification  of  the  time  an- 
ticipate the  completion  of  the  publication,  though  they  may 
thereby  postpone  the  operation  of  the  order. 

In  reference  to  the  second  matter,  the  law  directs  the  man- 
ner of  preserving  proof  of  the  publication  of  the  order,  but 
does  not  make  the  operation  of  the  order  depend  upon  the 
preservation  of  the  evidence.  It  does  not  say  that  the  order 
shall  not  go  into  effect  untU  the  affidavit  of  publication  is  en- 
tered upon  the  record,  while  it  does  say  that  it  shall  not  go 
into  effect  until  the  completion  of  the  publication.  It  makes 
one  thing  a  prerequisite,  and  is  silent  as  to  the  other.  By  what 
right  do  we  make  both  prerequisite?  Suppose  the  legislature 
should  pass  a  special  law  affecting  only  Shawnee  county,  and 
should  declare  that  the  law  should  not  go  into  effect  until  its 
publication  in  the  ^'  Topeka  Commonwealth,''  and  should  also 
add  a  direction  that  the  publisher  of  that  paper  should  file  in 
the  secretary  of  state's  office  an  affidavit  of  the  publication: 
would  not  the  law  go  into  eflSsct  when  the  publication  was 
made?  That  would  be  the  only  matter  the  legislature  had 
specified  as  a  condition  of  and  prerequisite  to  its  going  into 
effect,  and  the  other  matter  would  be  simply  a  direction  of  the 
means  of  preserving  evidence  of  its  publication.  In  other 
words,  the  publication^  and  not  the  evidence  of  it,  is  the  vital 
matter.  Foreman  v.  Carter j  9  Kas.  674. 

The  judgment  will  be  affirmed. 

All  the  Justices  concurring. 
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r  

Thb  8tatb  of  Kansas  v.  Danisl  A.  Znorail 

1.  Nolls  Prosequi  —  When  no  Bar  to  a  Second  AeHon.  A  nolle  proeeqvd  of  ft 
criminal  prosecation  entered  before  the  oommencemait  of  a  trikl  is  no 
bar  to  a  subsequent  prosecation  for  the  same  offense.  [State  v.  CuaiUw 
29-384;  StaJU  «.  Bust,  31-609;  Stale  v.  Hart,  da<2l8.] 

2.  FoRMBB  Acquittal;  Plea  of,  A  plea  to  an  indictment  of  outrefoiM  acquM$ 
which  simply  alleges  a  noUe  prosequi,  is  bad,  and  a  demarrer  to  it  should 
be  sustained.  [State  v.  Curtis,  2^-384;  State  v.  Rust,  31-ISOO;  StaU  v.  Mo- 
Xmney,  31-^70;  State  v,  HaH,  33-218.] 

8,  ■  Where  a  demurrer  to  such  a  plea  is  however  oyerruled,  and 

then  a  denial  filed,  and  the  court  on  the  trial  of  such  plea  refuses  to 
call  a  jury,  but  hears  the  testimony  and  decides  against  the  plea,  and 
the  testimony  only  shows  a  noUe  prosequi  before  trial,  hdd,  that  the 
substantial  rights  of  the  defendant  were  not  prejudiced. 

4.  EviDENCB — When  Objection  to  he  Made.  Where  testimony  la  admitted 
without  objection,  it  is  too  late  to  insist  I6r  the  first  time  in  this  court 
that  it  was  admitted  without  first  laying  the  proper  foundation  there- 
for. [Brumbaugh  v.  Schmidt,  9-117;  Orandstcff  v.  Brown,  23-176;  A.  T. 
<k  S,  F.  R,  R,  Co.  V.  Stanford,  12-380.] 

5.  Admissions  of  Defendant;  When  Admissible.  It  is  not  error  to  admit 
in  evidence  the  admissions  and  confessions  of  the  defendant,  although 
made  after  his  arrest,  and  while  in  custody,  and  although  at  the  time  a 
crowd  of  persons  was  surrounding  the  building  in  which  he  was  con- 
fined, provided  it  appears  that  such  confessions  and  admissions  were 
made  without,  and  were  uninfluenced  by,  any  threats,  promises^  or 
other  inducements.  [State  v.  Reddick,  7-143;  State  v.  FoUmU,  14-105; 
StaU  V.  WJnU,  17-487;  State  v.  Mortimer,  20-93.] 

6.  Labobnt  ;  Evidence  of  Identity  of  Property;  Competency.  On  the  trial  of 
a  prosecution  for  the  larceny  of  a  horse,  which  rests  largely  upon  cir- 
cumstantial evidence,  it  is  not  error  to  admit  the  evidence  of  certain 
witnesses  who  testify  to  seeing  the  defendant,  recently  after  the  lar- 
ceny, in  the  possession  of  a  horse,  without  fully  identifying  it  as  the 
horse  that  waa  stolen.  The  weight  of  such  testimony  is  matter  for  the 
consideration  of  the  jury.    [A.  T.  dt  S.  F.  R.  R  Co.  v.  Stafford,  12-354.] 

7.  Instructions;  Circumstantial  Evidence,  Where  the  cqurt,  at  the  in- 
stance of  the  state,  instructs  the  jury  as  to  the  right  to  convict  upon 
circumstantial  testimony,  and  thereafter  gives  all  the  instructions 
asked  by  the  defendant  in  respect  to  such  evidence,  the  latter  has  no 
cause  of  complaint  that  the  first  instructions  failed  to  give  any  rules 
for  weighing  and  determining  the  effect  of  circumstantial  testimony* 
or  to  suggest  the  need  of  extra  caution  respecting  such  testimony. 

g.  Prima  Facie  Case;  Presumption,  Where  upon  the  whole  testi- 
mony the  state  has  made  out  a  prima  fade  case,  that  is,  has  proven  such 
a  state  of  facts,  as,  unexplained,  point  to  the  defendant's  guilt,  and  no 
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explanations  have  been  made,  the  jary  is  warranted  in  finding  a  ver- 
dict of  guilty.  The  mere  presumption  of  innocence  does  not  over- 
throw the  presumption  from  the  unexplained  facts. 

9.  Weight  ovEvidbkcb;  SUUemenit  of  Accused;  Province  (tf  Jttry.  The  jury 
is  not  bound  to  believe  all  the  statements  made  by  the  defendant  in  ex- 
planation of  his  possession  of  recently  stolen  property,  those  in  favor 
of  as  well  as  those  against  him,  even  though  there  is  no  direct  evidence 
showing  the  fklsity  of  the  former.  They  are  to  consider  all  the  state- 
ments, and  give  to  each  such  credence  as  .to  them  seems  reasonable 
and  just  under  all  the  circumstances  of  the  case.  lOaUiion  v.  8mthf 
20-36;  JT.  P.  Sly,  Oo,  v.  Anderson,  23-52.] 

10.  Instructions — Whm  no  Error  to  Be/use.  An  instruction  which,  though 
correct  as  an  abstract  proposition,  seems  likely  without  some  explana- 
tion or  qualification  to  mislead  the  jury,  may  properly  be  refused.  [  U. 
P.  Biy.  Co.  V.  Fray,  31-739;  Oregg  v.  Oarverick,  33-190.] 


Appeal  from  Nemaha  District  Court. 

Inbictmbnt  for  grand  larceny,  found  at  the  August  Term 
1875,  charging  that  the  defendant,  at  the  county  of  Washing- ' 
ton,  *^on  the  8th  of  June,  1871,  one  bay  gelding,  four  years 
old,  about  fourteen  and  one-half  hands  high,  of  the  goods  and 
chattels  of  one  M.  8.,  unlawfally  and  feloniously  did  steal,  take 
and  carry  away,''  etc.  The  indictment  also  alleged  that  the 
defendant  was  absent  from  the  state,  and  so  concealed  himself 
that  he  could  not  be  found,  from  September  15th  1871,  to  June 
14th  1875.  A  plea  of  former  acquittal  was  filed.  The  record 
shows  (and  see  10  Eas.  630,)  that  defendant  had  been  arrested 
in  July  1871  upon  a  warrant  issued  by  a  justice  of  the  peace, 
and  had  been  recognized  by  the  justice  for  his  appearance  at 
the  October  Term  1871  of  the  district  court;  that  at  said  term 
an  information  was  filed  by  the.  county  attorney,  but  defendant 
failed  to  appear^  and  that  at  the  April  Term  1874,  the  county 
attorney  entered  a  nolky  the  defendant  being  still  absent,  and 
still  failing  to  appear.  The  proceedings  taken  on  said  plea  of 
former  acquittal  are  fully  stated  in  the  opinion.  Subsequent!}* 
defendant  pleaded  "not  guilty,'*  to  the  indictment,  and  a  trial 
was  had  at  the  August  Term  1875.  Verdict,  guilty,  and  de- 
fendant was  sentenced  to  the  state  prison  for  the  term  of  three 
J  ears.    From  this  sentence  and  judgment  he  appeals. 
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J.  O,  Lowe,  and  Joseph  Sharp,  for  appellant. 
X  W.  Hector,  county  attorney,  for  The  States 

The  opinion  of  the  court  ¥ra8  delivered  by 

Brewer,  J. :  Defendant  was  convicted  in  the  district  court  of 
the  crime  of  grand  larceny.  From  that  conviction  he  brings 
this  appeal.  Several  questions  are  presented  and  discussed  by 
counsel  for  appellant. 

I.  A  plea  oi  autrefois  acquit,  was  made,  and  it  is  alleged  that 
the  court  erred  in  refusing  to  submit  the  issue  tendered  thereby 
to  a  jury.  A  demurrer  to  this  plea  was  filed  by  the  county  atr 
torney,  which  was  overruled.  He  then  filed  a  denial  of  the 
plea,  and  upon  that  issue  the  court,  after  refusing  to  call  a  jury, 
heard  testimony  and  decided  against  the  defendant.  We  think 
the  court  should  have  sustained  the  demurrer,  that  the  plea,  as 
filed,  showed  no  case  of  autrefois  acquit,  and  that  therefore  there 
'  was  no  question  of  fact  to  be  submitted  to  any  triers.  The  plea, 
after  alleging  a  prior  information  for  the  same  ofiSdnse,  states: 

<^And  the  said  defendant  further  alleges  that  at  the  said  April 
Term  1874  of  the  said  district  court,  *  *  *  the  said  district 
court,  by  its  order  and  judgment,  upon  the  motion  of  J.  W. 
Rector,  county  attorney  for  said  Washington  county,  and  prose- 
cuting said  information  in  behalf  of  the  said  state  of  Kansas, 
dismissed  and  forever  discharged  the  said  defendant  from  prose- 
cution on  said  charge  of  feloniously  stealing/*  etc. 

This  shows  no  trial,  no  impanneling  of  a  jury,  no  proceeding 
other  than  the  filing  of  an  information,  and  a  nolle  prosequi.  It 
does  not  appear  that  the  defendant  was  ever  acquitted,  was  ever 
in  jeopardy.  A  noUe  prosequi,  prior  to  the  impanneling  of  a 
jury,  is  no  bar  to  a  subsequent  prosecution.  I  Archbold  Cr.  Pr., 
(Waterman's  Notes,)  p.  868,  and  cases  cited;  1  Wharton's  Cr. 
Law,  7  ed.,  p.  544,  and  cases  cited  in  note.  So  that  the  court 
should  have  sustained  the  demurrer  to  the  plea;  and  any  sub- 
sequent proceedings  thereon,  even  though  they  were  irregular, 
wrought  no  prejudice  to  the  substantial  rights  of  the  defendant 
It  may  be  stated  that  the  testimony  subsequently  ofiered  on  the 
trial  of  the  plea  showed  just  what  the  plea  alleged,  a  nolle  proc- 
qui,  and  nothing  more. 
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II.  It  is  claimed  that  the  court  erred  in  admitting  the  testi- 
mony of  the  prosecuting  witness,  and  of  the  sheriff,  as  to  ad- 
missions made  bj  the  defendant.  So  far  as  the  testimony  oi 
the  sheriff  is  concerned,  it  was  admitted  without  objection,  and 
it  is  too  late  now  to  object  that  no  proper  foundation  thet^efor 
was  laid.  As  respects  the  testimony  of  the  prosecuting  wit- 
ness, while  it  appears  that  the  defendant  was  in  custody,  that 
quite  a  crowd  was  cqlleoted  iu  front  of  the  building  where  the 
defendant  then  was,  and  that  one  at  least  of  the  crowd  was 
threatening  mob  violence,  it  does  not  appear  thut  any  of  these 
threats  were  heard  by  the  prisoner,  and  it  doee.  appear  that  no 
inducements,  promises,  or  threats  of  any  kind  whatever  were 
made  to  defendant,  or  that  anything  was  done  or  said  to  influ- 
ence him  to  make  the  statements  he  did  make.  Under  these 
circumstances  there  was  no  error  in  admitting  the  testimony. 
The  State  v.  Meddick,  7  Kas.  143. 

IIL  It  is  insisted  that  the  testimony  of  one  or  more  of  the 
witnesses  who  saw  defendant  iu  company  with  another  man, 
shortly  after  the  larceny,  in  possession  of  some  horses,  did  not 
sufliciently  identify  such  horses  as  the  ones  that  were  stolen. 
But  this  is  an  objection  going,  not  to  the  competency  of  the 
testimony,  but  to  its  weight,  and  was  a  matter  for  the  consid- 
eration of  the  jury.  The  simple  fact,  if  that  was  all,  that  the 
defendant  was  seen  in  possession  of  horses  shortly  after  the 
larceny,  even  without  any  identification  of  the  animals,  was  a 
fact  which  the  court,  might  properly  admit  in  evidence,  leaving 
the  effect  of  it  to  be  considered  by  the  jury  under  proper  in- 
structions. 

IV.  The  remaining  oljgections  are  to  the  instructions.  Oi 
these,  three  were  given  at  the  instance  of  the  state,  two  as 
asked  by  defendant,  and  two  asked  by  defendant  with  some 
modification,  though  in  what  the  modification  consisted,  does 
not  appear.  The  court,  in  addition,  gave  a  general  charge. 
Five  instructions  asked  by  defendant  were  refused.  The  three 
instructions  given  at  the  instance  of  the  state,  counsel  for  ap- 
pellant claims  to  be  erroneous,  but  fails  to  point  out  any  specific 
error  in  either.    He  quotes  from  Roscoe's  Cr.  Evidence,  that 

**  The  utmost  caution  should  be  used  in  the  application  of  cit- 
s' —  w  Kn* 
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camstantial  evidence,''  and  also  says  tbat  "  in  criminal  cases 
the  establishment  of  a  prima  facie  case  only  does  not  take  away 
the  presumption  of  the  innocence  of  the  defendant,  nor  shift 
the  burden  of  proof."     This  is  the  only  specification  of  error. 
And,  so  far  as  this  goes,  we  see  nothing  of  which  defendant 
can  rightfully  complain.     True,  the  instruction  bearing  upon 
circumstantial  evidence  is  brief,  and  in  general  terms,  suggest- 
ing no  need  of  extra  caution,  and  giving  no  rules  for  weighing 
and  determining  such  evidence.    But  it  is  unquestionably  cor- 
rect as  far  as  it  goes,  and  the  court  afterward,  and  at  the  in- 
stance of  defendant,  enlarged  upon  this  matter,  and  gave  all 
the  instructions  thereon  asked  by  defendant.    In  reference  to 
the  other  suggestion  of  the  learned  counsel,  while  it  may  be 
true  that  in  the  progress  of  the  trial  the  onus  probandi  is  not 
shifting  backward  and  forward,  and  that  the  state  must  upon 
the  whole  testimony  establish  its  case,  yet  if,  upon  the  whole 
testimony,  the  state  has  established  a  prima  facie  case,  ihit  is, 
has  proven  such  a  state  of  facts  as,  unexplained,  point  to  the 
defendant's  guilt,  and  no  explanations  have  been  made,  the 
jury  is  warranted  in  finding  a  verdict  of  guilty.     The  mere 
presumption  of  innocence  does  not  overthrow  the  presumptions 
from  the  unexplained  facts.     We  do  not  think  the  instructions 
inconsistent  with  these  views. 

The  instructions  refused  were  properly  refiised.  Two  of 
them  were  to  the  effect  that,  unless  the  state  had  showuthe 
statements  of  defendant  concerning  his  connection  with  the 
property  to  be  false,  they  must  acquit.  We  do  not  suppose 
the  court  was  bound  to  single  out  a  single  matter,  such  as 
the  truth  or  falsity  of  defendant's  statements,  and  direct  the 
jury  as  matter  of  law  that  the  verdict  should  hinge  thereon. 
The  jury  were  to  consider  all  the  testimony,  the  manner  of  the 
larceny,  the  conduct  as  well  sa  the  statements  of  defendant, 
and  from  them  all  determine  the  question  of  guilt 

A  third  instruction  refused  was,  that  the  jury  must  believe  all 
the  statements  of  defendant,  those  in  hie  favor  as  well  as  those 
against  him,  unless  the  state  had  shown  by  the  evidence  that 
the  former  were  false.  This  would  be  apt  to  mislead  the  jury, 
and  induce  the  belief  that  there  must  be  some  direct  testimony 
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showing  the  falsity  of  defendant's  statements,  or  else  that  they 
must  be  accepted  as  true.  It  would  be  invading  the  province 
of  the  jury,  for  they  are  to  determine  how  much  credence 
shall  be  given  to  each  and  all  of  the  statements  of  defendant. 
Some  may  seem  to  them  so  improbable  that,  though  there  be 
no  direct  testimony  showing  their  falsity,  they  may  properly 
disbelieve  them. 

The  fi|lh  instruction  refused  was  to  the  effect  that  if  the 
proof  showed  the  larceny  of  a  horse,  the  jury  must  acquit,  in- 
asmuch as  the  indictment  charged  the  larceny  of  a  gelding. 
We  think  there  was  no  error  in  refusing  this  instruction  in  the 
unqualified  condition  in  which  it  was  asked.  Our  statute,  it 
is  true,  specifically  mentions  "  horse,  mare,  gelding,  colt,"  etc. ; 
and  the  indictment  charged  the  larceny  of  a  gelding.  But 
still,  in  ^common  talk,  the  terms,  "horse"  and  "gelding"  are 
used  interchangeably.  The  first  question  asked  the  prosecuting 
witness  was,  "Did  you  have  a  bay  gelding  stolen  about  the  1st 
of  June  1871  ?  "  And  the  answer  was,  "  I  did."  Subsequently 
he  spoke  of  the  animal  as  a  "horse,"  as  did  the  other  wit^ 
nesses.  Now  it  seems  to  us,  that  an  instruction  which  might 
seem  to  the  jury  to  compel  them  to  give  to  the  word  "horse," 
as  used  by  the  witnesses,  an  arbitrary  technical  meaning,  in- 
stead of  its  common  signification,  might  mislead  them.  We 
do  not  mean  tp  hold,  under  our  statute,  that  proof  of  the  lar- 
ceny of  a  stallion  will  sustain  an  indictment  charging  the 
larceny  of  a  gelding.  But  where  an  instruction  attempting  to 
distinguish  between  the  two  classes  of  animals,  and,  using  the 
terms  "  horse  "  and  "  gelding,"  ignores  the  &ct  that  in  common 
parlance  the  terms  are  used  interchangeably,  and  seems  calcu- 
lated to  compel  the  jury  to  give  to  the  term  "horse,"  as  used 
by  the  various  witnesses,  a  signification  not  intended  by  them, 
the  court  may  pir^perly  refuse  it.  For  an  instruction,  however 
correct,  should  not  be  given  if,  without  qualification,  it  is  likely 
to  mislead. 

Upon  all  the  points  therefore  made  by  counsel  for  appellant, 
we  think  the  ruling  of  the  court  must  be  sustained,  and  the 
judgment  will  be  affirmed. 

All  the  Justices  concurring. 
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H.  F.  Woolley  v.  P.  Van  Volkenburqh. 

1.  Protest  Damages —  When  Recoverable.  Protest  damages  are  recoverable 
in  this  state  only  when  protest  is  legally  necessary  to  fix  the  liability  of 
some  party  to  the  note  or  bill,  [Oerman  v.  Ritchie,  9-1  OB;  Cramer  v.  Eagle 
Mfg.  Co.,  23-399;  Noyes  v.  WhiU,  9-640;  Curtis  v.  BuckUy,  14-4o<». 

2.  Liability  of  Guarantob;  Protest  not  Neeenary,  Protest  is  not  nece&sary 
in  order  to  fix  (he  liability  of  a  guarantor;  IBrenner  v.  Weaver,  1— }S8; 
Fuller  v.ScoU,  8-26;]  hence,  in  an  action  by  the  payee  of  a  note  against 
the  maker  and  a  gnarantor,  protest  damages  are'  not  recoverable. 

Error  from  Saline  District  Court. 

Action  by  Van  Volkmburgh  and  four  others,  as  partners, 
against  the  maker  and  guarantors  of  the  following  promissory 
note: 

f  425.88.  Salina,  Kansas,  Nov.  8, 1872. 

Six  months  after  date,  we  promise  to  pay  to  the  order  of  P. 
Van  Volkenburgh  A  Co.,  four  hundred  and  twenty-five  88-100 
dollars,  at  the  Bank  of  D.  W.  Powers  k  Co.,  Salina,  Kansas, 
value  received.  H.  P.  Woolley. 

On  the  back  of  said  note  was  the  following  indorsement: 
"We  guarantee  the  payment  of  the  within  promissory  note," 
which  indorsement  was  signed,  "H.  B.  Merrill,  M.  S.  Price, 
Z.  W.  Morrow,  C.  Post."  At  the  March  Term  1874  the  plain- 
tifis  had  judgment  for  $425.88  principal,  (85.60  interest,  $25.55 
protest  damages,  and  $6.12  protest  fees^^— total,  $492.06.  The 
defendants  made  no  answer,  nor  appearance,  in  the  district 
court,  but  they  now  allege  error  in  the  allowance  of  the  protest 
damages  and  fees,  and  bring  the  case  herp  for  review.   . 

J.  G.  Mokler^  fOr  plaintiffs  in  error. 

McClure  ^  Humphrey^  and  CUmgk  f  Wheat,  for  defendants  in 
error. 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J.:  But  a  single  question  is  in  this  case.  The 
action  was  on  a  promissory  note,  brought  by  the  payees  against 
the  maker  and  four  guarantors.     The  payees  claimed  and  re- 
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covered  protest  damages.  Were  they  entitled  thereto?  We 
think  not.  Protest  damages  are  recoverable  only  when  protest 
18  legally  necessary  to  fix  the  liability  of  some  party  to  the  note 
or  bill.  German  v,  RUchie^  9  Kas.  106.  But  notice  of  non- 
payment is  not  necessary  in  order  to  charge  a  guarantor.  It 
is  said  by  Edwards  in  his  work  on  Notes  and  Bills,  page  242, 
after  quoting  from  Ohitty  on  Bills,  that,  "It  is  plain  from  the 
oases  cited  by  him,  as  well  as  from  the  American  authorities, 
that  notice  to  the  guarantor  is  not  a  term  or  condition  of  the 
contract;  but  only  a  mode  of  showing  that  the  party  guarantied 
has  taken  the  proper  steps  to  enforce  or  secure  payment  of  the 
principal  debt,  *  *  *  and  that  the  guarantor  of  the  bill  is 
no  party  to  the  instrument,  and  is  not  by  the  custom  of  mer- 
chants entitled  to  notice  of  the  dishonor."  See  also  2  Parsons 
on  Notes  and  Bills,  137.  Our  statute  defining  the  parties  who 
are  liable  for  protest  damages  does  not  mention  guarantors. 
It  speaks  of  "drawers,  indorsers,  makers,  and  obligors."  (Gen. 
Stat.  116,  §§  14,  15.)  We  think  therefore  that  there  was  error 
in  awarding  protest  damages  and  fees.  It  is  well  settled  that 
any  error  apparent  in  the  final  judgment  of  a  district  court  may 
be  corrected  by  suit  in  error  in  this  court,  although  no  excep- 
tion was  taken  thereto  by  the  party  complaining,  and  no  ap- 
pearance by  him  at  the  trial  and  judgment,  and  no  motion 
made  to  set  aside  the  judgment. 

The  judgment  of  the  district  court  will  be  modified  by  strik- 
ing out  the  protest  fees  and  damages.  The  costs  of  this  court 
will  be  divided. 

All  the  Justices  concurring. 
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JoHK  W,  Thom  V.  W.  D.  Davis. 

1.  Monov  voB  New  Tual;  Ntwly-Diicovered  Evidence.  Where  « motion  for 
«  new  trial  is  made  on  the  ground  of  newly-discovered  evidence,  and 
overruled,  without  all  the  evidence  before  us  the  supreme  court  cannot 
say  that  the  newly-discovered  evidence  la  not  merely  cumulative.  (10 
Kas.  81, 639.)    [BariUtt «.  Feeney,  ll-:d93.] 

2.  PaACTicB,  SuPBXMs  CouBT.    Where  counsel  fail  to  specify  any  matter  as 
error,  and  the  supreme  court  perceives  no  error  in  the  record,  the  judg^ 
ment  of.  the  court  below  will  be  affirmed.    IHuichvuon  v.  Bain,  11-234 
PixwerB  V.  Kindt,  ia-74;  SUiUv.  Jennenon,  14-183.] 

JSrror  Jrom  Ottawa  JXstrict  OourL 

At  the  April  Term  1874  of  the  district  court,  in  an  action  to 
foreclose  a  mechanic's  lien,  Davis  recovered  judgment  against 
Thom  for  $149.23^  and  obtained  a  decree  for  the  sale  of  certain 
real  property.  Thom  moved  for  a  new  trial  on  the  ground  of 
newly-discovered  evidence,  but  the  transcript  does  not  contain 
any  evidence  offered  to  support  said  motion.  The  motion  was 
overruled,  and  Thom  brings  the  case  hera 

Que  ^  Putnam^  for  plaintiff  in  error. 

The  opinion  of  the  court  was  delivered  by 

Yalentinb,  J. :  From  an  inspection  of  the  record,  we  have 
been  unable  to  find  any  error  in  this  case.  The  entire  brief  of 
the  plaintiff  in  error  reads  as  follows:  "The  plaintiff  in  thia 
case  believes  the  law  of  this  case  to  be  settled  in  the  following 
cases:  10  Eas.  81 ;  10  Kas.  639.''  The  plaintiff  in  error  is  cor- 
rect The  two  cases  referred  to  do  settle  the  principal  ques- 
tions that  might  be  raised  In  this  case,  and  they  settle  such 
questions  against  the  plaintiff  in  error.  As  there  is  no  error 
apparent  on  the  record,  the  judgment  of  the  court  below  will 
be  affirmed. 

All  the  Justices  concurring. 
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BoAZ  W.  Williams  v.  Nblsoh  Hill. 

Evidsngb;  Esoordb;  When  Record-Copy  of  Deed  UAdmimble.  The  oommon- 
law  rale  in  refiarenoe  to  the  oonditionB  upon  which  copies  of^nstraments 
may  be  admitted  in  eridence  is  changed  by  i  27  of  chapter  22  of  General 
Statutes,  and  {{ 11  and  12  of  chapter  87  of  the  Laws  of  1870,  so  as  to  admit 
the  record-copy  of  a  deed  when  it  appears  simply  that  the  original  is  not 
in  the  possession  or  under  the  control  of  the  party  desiring  to  use  it. 
IMarBhaU  v.  Shibley,  11-114;  Clark  v.  Lord,  20-^90.] 

JEhror  from  Washingtcn  District  Court. 

Ejectment,  brought  by  WiUiamSj  as  plaintiflT,  to  recover  pos- 
Bession  of  a  certain  lot  in  the  town  of  Washington.  Answer, 
denial  of  plaintiff's  title.  Trial  at  the  August  Term  1874. 
Plaintiff  showed  title  by  regular  conveyances  in  Strohm  and 
Richards,  and  then  offered  the  official  record  of  the  deeds  from 
said  Strohm  and  Richards  to  Price  and  others,  (plaintiff's 
grantors,)  coupling  such  offer  with  proof  that  said  deeds  from 
S.  and  R.  to  P.  and  others  were  not  in  his  (plaintiff's)  possession 
nor  under  his  control.  The  record-copies  were  objected  to  by 
JStQ,  and  the  objection  sustained.  Finding  and  judgment  for 
defendant,  and  plaintiff  brings  the  case  here  on  error. 

X  jD.  Bncmbaughy  for  plaintiff. 
Jl  G.  Lowe^  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J. :  The  only  question  in  this  case  is,  whether  the 
common-law  rule  in  reference  to  the  conditions  upon  which 
copies  of  instruments  may  be  admitted  in  evidence,  is  changed 
by  §27  of  chapter  22  of  Gen.  Stat.,  and  §§11  and  12  of  chapter 
87  of  the  Laws  of  1870,  so  as  to  admit  the  record-copy  of  a 
d!eed  when  it  appears  simply  that  the  original  is  not  in  the 
possession  or  under  the  control  of  the  party  desiring  to  use  it. 
We  think  it  is.  The  language  of  the  statute  is  plain  and  un- 
ambiguous. It  says  that  such  record-copy  "  may  be  received  in 
evidence  in  any  court,"  and  also  that,  when  the  ^^  original  is 
not  in  the  possession  or  under  the  control  of  the  party  desiring 
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to  use  the  same,  such  record  shall  have  the  same  effect  as  the 
original."  And  being  merely  a  matter  of  evidence,  we  think 
it  clearly  within  the  power  of  the  legislature  to  alter  and 
modify  the  conditions  upon  which  secondary  evidence  of  the 
contents  ^f  written  instruments  may  be  admitted. 

The  judgment  will  be  reversed,  and  the  case  remanded  with 
instructions  to  grant  a  new  trial. 

All  the  Justices  eoucurring. 


The  Btatb  ov  Kansas  v.  Josbph  Stillwblu 

Gambling  ;  Oambling  Device;  Betting  on  Cards.  Where,  under  {  240  of  the  act 
relating  to  crimes  and  punishments,  which  makes  it  anlawfal  for  any  per^ 
son  to  bet  upon  a  gambting  device,  or  to  bet  upon  any  game  played  by 
means  of  any  such  gambling  device,  an  indictment  was  drawn  charging 
substantially  as  follows:  The  grand  jurors  *'  find  that  J.  8.  is  guilty  of  the 
crime  of  gambling,  for  that  the  defendant  did  ptay  cards  for  money, 
checks,and  other  valuable  things,  all  of  which  is  contrary  to  the  statnte," 
etc. ;  and  the  indictment  did  not  in  any  other  manner  allege  that  the  de- 
fendant bet  on  said  cards,  or  that  he  bet  at  all,  or  that  said  cards  were  a 
gambling  device,  or  that  the  defendant  bet  on  a  gambling  device,  or  that 
he  bet  on  any  game  played  by  means  of  a  gambling  device,  hdd,  that  the 
indictment  was  and  is  insufficient,  and  that  the  court  below  did  not  err 
in  quashing  it.    [SUite  v.  Hardin,  1-474;  Rice  v.  State,  3^X42.] 

Appeal  from  Greemoood  District  OmrL 

An  indictment  was  found  by  the  grand  jury,  in  the  follow- 
ing words: 

State  op  Kansas,  Greenwood  County: 
In  the  district  court  of  Greenwood  county,  for  the  April 
Term  in  the  year  1875. 

The  State  op  Kansas  ^ 

vs.  >  Indictment  for  Gambling. 

Joseph  Stillwell.    j 

The  jurors  of  the  grand  jury  of  the  state  of  Kansas,  duly 
drawn,  sworn,  and  charged  to  inquire  of  offenses  committed 
within  the  said  county  of  Greenwood,  in  the  name  and  by  the 
authority  of  the  state  of  Kansas,  do  present  Mid  find^  that 
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Joseph  Still  well  is  guilty  of  the  >(ftrime  of  gambling,  for  that 
the  said  defendant,  in  said,  county,  of  Greenwood,  did,  on  the 
first  day  of  July  1874,  in  a  certf^in  frame  building  on  lot  7, 
block  18,  in  the  city  of  Eureka,  play  cards  for  money,  checks, 
and  other  valuable  things,  all  of  whicb  is  contrary  to  the  stat- 
ute in  such  case  made  and  providied. 

Subsequently,  and  at  said  April  Term  1875,  the  district 
court,  on  defendant's  motion,  quashed  said  indictment,  and 
The  State  appeals. 

.    W.  a  Huffman,  for  The  State. 
B.  M.  JRuggles,  for  the  defendant. 

The  opinion  of  the  court  wa&  delivered  by 

Yalbjc^tinb,  J. :  This  waa  a  criminal  prosecution.  The  pros* 
ecutipn  was  commenced  under  §  240  of  the  crimes  act.  (Gen. 
Stat.  870.)  This  section  provides,  that  any  person  who  shall 
bet  at  or  upon  any  gambling  device,  or.  shall  bet  upon  any 
game  played  at  or  by  means  of  any  such  gambling  device,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  be  punished  by  fine 
not  exceeding  one  hundred  dollars  nor  less  tiban  ten  dollars. 
The  indictment  jn  this  case  charges  substa^ntially  as  follows: 
The  grand  jurors  ^^find  that  Joseph  Still  well  is  guilty  of  the 
crime  of  gambling,  for  that  the  said  defendant  *  *  *  did 
*  *  *  play  cards  for  money,  checks,  and  other  valuable 
things,  all  of  which  is  contrary  to  the  statutes,*'  etc.  The  in- 
dictment is  evidently  defective.  The  offense  intended  to  be 
charged  was  betting  on  a  gambling  device^  or  on  a  game  played 
by  means  of  such  gambling  device.  But  there  is  no  allegation 
in  the  indictment  that  the  cards  used  were  a  gambling  device, 
and  there  is  no  allegation  that  the  defendant  bet  on  them,  or 
that  he  bet  at  all.  Now,  cards  are  not  necessarily  a  gambling 
device.  They  are  indeed  seldom  used  as  such,  but  generally 
they  are  used  merely  as  a  source  of  amusement  If  the  cards 
in  this  particular  case  were  a  gambling  device,  the  indictment 
should  have  so  alleged.  {Bice  v.  The  State,  8  Kas.  142,  169; 
The  State  v.  Hardin,  1  E[as.  474.)  We  do  not  wish  however  to 
be  understood  as  approving  the  case  of  The  State  v.  Hardin,  to 
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the  extent  that  it  goes.  Oarda  may  or  may  not  be  a  gambling 
device,  just  as  they  are  used,  and  intended  to  be  used.  A  per- 
son may  bet  on  a  game  of  cards,  without  betting  on  a  gambling 
device,  or  on  a  game  played  by  means  of  a  gambling  device. 
Suppose  that  A.  and  B.  play  merely  for  amusement,  with  a 
deck  of  cards  kept  merely  for  amusement,  and  C.  and  D. 
bet  on  the  game:  would  any  one  claim  that  C.  and  D.  bet 
on  a  gambling  device,  or  on  a  game  played  by  means  of  a 
gambling  device?  And  a  person  may  play  cards  for  money 
without  betting  on  them.  Suppose  a  person  is  hired  to  play 
cards  for  others  to  bet  on,  or  for  the  purpose  of  showing  his 
skill,  or  to  teach  others  the  tricks  that  may  be  performed  with 
cards:  would  he  not  be  playing  for  money,  or  for  some  other 
valuable  consideration?  It  is  easy  enough  to  draw  good  in. 
dictments;  and  hence  it  iB  not  necessary  to  prosecute  any  per- 
son on  such  an  indictment  as  the  one  we  now  have  under 
consideration. 
The  judgment  of  the  court  below  must  be  affirmed. 

All  the  Justices  concurring. 

In  the  case  of  The  State  of  KansaSy  appellant,  v.  Alamo 
Shewaltery  appellee,  also  brought  here  from  Greenwood  district 
court,  the  following  opinion  was  filed : 

Valentine,  J.:  Precisely  the  same  questions  are  involved 
in  this  case  as  in  the  case  of  The  Slate  r.  StiUweUj  just  decided; 
and  hence  the  same  judgment  must  be  rendered  in  this  case  as 
ip  that     Judgment  affirmed. 

All  the  Jostices  concurring. 
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Samubl  Miner  v.  Louisa  B.  Pbarson,  et  al. 

1.  AonON  ON  Notb;  DefauU  of  Defendant;  Judffment.  In  an  action  against 
the  maker  of  a  note  and  mortgage,  where  the  petition  sets  forth  the  facts 
in  full,  and  asks  for  a  personal  judgment  against  sach  maker  for  the 
amount  dne  on  such  note  and  mortgage,  and  the  defendant  is  in  default 
for  want  of  an  answer,  it  is  error  for  the  court  in  rendering  the  judgment 
not  to  render  a  personal  judgment  as  prayed  for  in  the  petition.  IBren' 
ner  v.  Bigelow,  8-496 ;  Dettriek  v.  Lang,  11-636;  Ame$  v,  Brinsden,  25-746.] 

2.  Married  Wokan  ;  Personal  Contract;  lability,  A  married  woman  may, 
in  this  state,  bind  herself  by  her  contracts  to  the  extent  of  her  separate 
property ;  and  a  personal  judgment  may  be  rendered  against  her  which 
will  reach  any  or  all  of  her  separate  property  not  exempt  from  execution 
under  the  exemption  laws.    IDeering  v.  Boyle,  8-528.] 

Srror  Jrom  JPrankUn  District  Court 

The  facts  in  this  case  sufficiently  appear  in  the  opinion.  The 
district  court,  at  the  November  Term  1871,  upon  defendants' 
default,  gave  judgment  in  favor  of  Miner j  as  plaintiff,  against 
Walter  C.  Pearson  only,  one  of  the  two  defendants  sued,  and 
duly  served.  Because  such  judgment  was  not  given  against 
both  defendants,  the  plaintiff  brings  the  case  here  on  error. 

John  W.  Defordj  for  plain ti£ 

Tho  opinion  of  the  court  was  delivered  by 

Valbntinb,  J. :  This  was  an  action  brought  by  Samuel  Miner 
against  Louisa  B.  Pearson  and  Walter  C.  Pearson  on  a  promis- 
sory note  and  a  mortgage.  The  petition  below  alleged  that 
botii  of  the  defendants  executed  said  note  and  mortgage;  and 
the  copy  of  the  note  attached  to  the  petition  shows  that  both 
of  the  defendants  executed  the  note,  the  name  of  Louisa  B. 
Pearson  being  signed  to  the  note  first.  It  does  not  seem  from 
the  record  that  a  copy  of  the  mortgage  was  attached  to  the 
petition.  The  petition  prayed  for  a  personal  judgment  against 
both  of  the  defendants,  and  that  the  land  mortgaged  be  sold  to 
satisfy  such  judgment.  The  defendants,  although  duly  served 
with  summons,  made  defitult  by  not  filing  any  answer  in  the 
action.    And  by  such  default  they  admitted  the  truth  of  ull 
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the  allegationB  of  the  plaintiff's  petition.  And  therefore  the 
court  below  should  have  rendered  a  personal  judgment  against 
both  defendants  for  the  amount  of  the  note  and  mortgage,  and 
should  have  rendered  the  further  judgment  that  the  laud 
mortgaged  should  be  sold  to  satisfy  the  debt.  The  court  below 
rendered  a  judgment  on  the  defiiult,  but  in  doing  so  it  did  not 
render  any  personal  judgment  against  Louisa  B.  Pearson. 
Why  this  was  so,  the  record  does  not  show.  But  the  plaintifi^ 
in  his  brief,  attempting  to  account  therefor,  says:  "The  coort 
stating  as  a  reason  therefor,  that  Louisa  B.,  being  9k  feme  co* 
verty  (wife  to  Walter  G.)  was  not  bound  by  her  contracts  set 
forth  in  the  petition."  Now  the  record  does  not  show  that 
Louisa  B.  Pearson  was  a  feme  covert^  the  wife  of  Walter  C. 
Pearson,  or  the  wife  of  any  other  person.  But  even  if  it  did, 
still  that  would  not  be  a  sufficient  reason  for  not  rendering  a 
personal  judgment  against  her.  A  married  wonaan  may  in 
this  state  bind  herself  by  her  contracts  to  the  extent  of  her 
separate  property.  And  a  personal  judgment  may  be  rendered 
against  her  which  will  reach  i^ny  or  all  of  her  separate  property 
not  exempt  from  execution  under  the  exemption  laws.  Deer- 
ing  V.  Bojle,  8  Kas.  525;  Wkks  v.  Miichellj  9  Kas.  80;  Going  v. 
OmSy  8  Kas.  85;  Moivroe  v.  May,  9  Kas.  466;  Kiiaggs  v.  Mastm^ 

9  Kas.  532;  Faddis  v.  WooUomes'^  10. Kas.  56;  Larimer  v.  Kelly j 

10  Kas.  298;  Furrow  v.  Chapin,  18  Kas.  107;  TaUman  v.  Jones, 
1 8  Kas.  438.  There  is  no  reason  apparent  in  the  record  for  the 
decision  of  the  court  below,  and  the  reason  suggested  by  coun- 
sel (which  is  not  apparent  in  the  record)  is  not  a  good  one. 

The  cause  will  be  remanded,  with  the  order  that  the  judg* 
ment  be  nK>dified  so  as  to  oorrespond  with  this  opinion. 

All  the  Justiees  concurring. 
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Patton  V.  Furtbmier. 


John  Patton  v.  Antoinb  Furthmibk. 

1.  GuAKDiAN  Ad  LUem;  When  Error  to  AppoinL  Where  a  d^endant  is  of 
age,  and  is  under  no  legal  disqualification,  it  is  error  to  appoint  a  guardian 
ad  litem,  and  thus  oust  him  from  the  control  and  management  of  his  de- 
fense.    [Fowler  V.  Foun^,  19-150.] 

2.  Where  an  action  is  commenced  against  a  minor,  and  judgment 

rendered  against  him  without  the  appointment  of  a  guardian  ad  litem^ 
and  without  his  appearance  at  the  trial,  and  thereafter,  on  his  becoming 
of  age,  upon  his  petition  the  judgment  is  vacated  and  set  aside,  and  the 
case  set  down  for  trial,  it  is  error  then  to  appoint  a  guardian  ad  litem  and 
permit  such  guardian  to  take  charge  of  and  control  the  defense;  and  a 
judgment  rendered  in  such  trial  against  him  by  his  next  friend  and 
guardian  ad  lUem  will  be  reversed. 

Error  from  Miami  District  Court. 

Tub  opinion  contains  a  full  statement  of  all  facts  necessary 
to  an  understanding  of  this  ease.  The  district  court,  at  the 
September  Term  1873,  W.  F.,  judge  jpro  tem.^  presiding,  gave 
judgment  in  favor  of  Furthmierj  and  Patton  brings  the  case 
here  on  error. 

B,  F.  SimpsQUy  for  plaintiff  in  error. 
Wagstaff  ^  Massey^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Breveb,  J. :  In  1 868  an  action  was  commenced  by  defendant 
in  error  before  a  justice  of  the  peace  against  plaintiff  in  error 
and  his  father.  In  that  action  judgment  was  rendered  against 
both  defendants.  This  judgment  was  appealed  to  the  district 
court,  and  upon  a  trial  judgment  was  there  rendered  against 
plaintiff  in  error  alone.  During  all  these  proceedings  no  guar- 
dian ad  litem  was  appointed  for  plaintiff  in  error,  and  in  the 
district  court  no  appearance  was  made  by  him.  Subsequently, 
and  in  1871,  plaintiff  in  error  filed  his  petition  to  have  this 
judgment  set  aside,  alleging  that  he  was  a  minor  during  all 
those  proceedings,  that  no  guardian  ad  litem  had  been  ap- 
pointed, that  he  was  absent  at  the  time  of  the  trial  in  the  dis- 
trict court,  and  that  he  had  a  valid  defense,  etc.,  and  that  he 
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had  since  become  of  age.  On  the  hearing  of  this  petition  the 
court  found  all  its  allegations  to  be  true,  and  set  aside  the 
judgment.  Thereafter  the  original  case  coming  on  for  trial, 
the  defendant  in  error  moved  for  leave  to  amend  his  bill  of 
particulars  by  inserting  in  lieu  of  the  name  of  plaintiff  in  error 
alone,  his  name  by  a  guardian  ad  lUem^  which  motion  was  sus- 
tained, a  guardian  ad  litem  appointed,  who  appeared,  accepted 
the  appointment,  and  filed  his  answer,  and  thereafter  the  trial, 
verdict  and  judgment  were  against  the  plaintiff  in  error  by  his 
next  friend  and  guardian.  To  reverse  this  judgment  this  pro- 
ceeding in  error  has  been  brought,  and  the  error  alleged  is  the 
appointment  of  a  guardian  ad  Utem^  and  permitting  him  to  an- 
swer and  take  charge  of  the  defense  of  the  plaintiff  in  error. 
We  think  the  objection  well  taken.  When  a  party  is  of  age, 
and  under  no  legal  disqualifieation,  the  proceedings  must  be 
against  him,  and  he  cannot  be  ousted  from  the  control  and 
management  of  his  defense.  The  fact  that  at  the  commence- 
ment of  these  proceedings  he  was  a  minor,  and  that  then  a 
guardian  ad  litem  ought  to  have  been  appointed,  does  not  justify 
the  appointment  of  one  after  he  has  become  of  age  and  is  en- 
titled to  the  control  and  management  of  his  defense.  It  stood 
as  though  he  had  been  of  age  at  the  commencement  of  the 
proceedings.  He  and  his  property  are  responsible  for  any 
judgment  that  may  be  rendered  against  him.  He  certainly, 
therefore,  unless  under  some  legal  disqualification,  should  be 
allowed  to  take  such  measures  aa  his  judgment  dictates  are 
best  to  protect  his  interests;  and  to  take  this  right  from  him, 
and  commit  it  to  the  discretion  of  another,  who  at  the  beet 
cannot  have  the  same  personal  interest  that  he  has,  is  doing 
him  a  manifest  wrong. 

For  this  error  the  judgment  most  be  reveraed,  and  &e  case 
remanded  for  a  new  trial. 

All  the  Justices  concurring. 
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Levi  E.  Ward  v.  Henry  W.  Baker. 

CouBTS  OF  Othkk  Statis;  Pwognand  Juritdiction;  fireiurnfitiofu  It  will  be 
presumed,  in  the  absence  of  evidence  to  the  contrary,  in  fayor  of  courts 
of  general  jarisdiction  of  sister  states,  that  they  have  the  authority  they 
assume  to  exercise,  and  that  the  modes  of  procedure  pursued  by  them, 
though  different  from  those  established  by  the  laws  of  this  state,  are  au- 
thorized by  the  laws  of  the  states  in  which  they  act  ^Butcher  v.  Bank  of 
BrownsvUle,  2-70;  Dodffe  v.  Coffin,  15-277;  Haynei  v,  Cowen,  16-637.] 

JError  from  Coffey  District  Gourt. 

Action  by  Baker  on  a  judgment  rendered  on  the  17th  of 
Angust  1868  by  the  supreme  court  of  Chautauqua  county, 
state  of  New  York,  in  an  action  then  pending  in  said  court  in 
favor  of  Maker  as  plain tifl*,  and  against  Ward  as  defendant 
The  petition  set  forth  a  copy  of  said  New  York  judgment, 
which  shows  that  the  same  was  entered  by  the  clerk  in  vaca- 
tion, pursuant  to  the  following  statement,  which  was  signed 
and  verified  by  Wardj  to- wit: 

{Title.)  "I,  Levi  E.  Ward,  authorize  judgment  by  confession, 
without  action,  to  be  entered  against  me  in  favor  of  Henry  W. 
Baker  for  $434.22,  for  the  following  cause:  On  the  6th  of 
March  1865,  at  Sinclairville,  the  plaintiff  indorsed  for  my  ac- 
commodation a  promissory  note  made  by  me,  and  dated  on 
said  6th  of  March  1866,  payable  to  the  order  of  Henrv  W. 
Baker  at  the  Jamestown  l^ank,  for  the  sum  of  $850,  and  use, 
and  delivered  the  same  to  me.  Said  note  having  become  due 
and  owing,  and  not  paid  by  me,  the  same  was  paid  by  the 
said  Henry  W.  Baker,  plaintiff,  to  the  owner  and  holder 
thereof;  and  there  remains  unpaid  from  me  to  the  said  Baker 
on  account  of  the  payment  by  him  of  said  note,  and  interest 
on  said  note,  the  sum  of  $434.22  aforesaid/' 

The  transcript  of  said  judgment  is  authenticated  by  the  cer- 
tificate of  J.  R.  R.,  clerk,  and  by  the  further  certificate  of 
'^Joseph  Miller,  presiding  justice  of  the  Fourth  Judicial  De- 
partment of  the  State  of  New  York,  composed  of  Allegany, 
Chautauqua,  Cattaraugus,  Erie,  Genesee,  Niagara,  Orleans, 
and  Wyoming,**  that  J.  R.  R  "is  the  clerk  of  the  supreme 
court*  of  the  county  of  Chautauqua,  that  the  seal  by  him 
affixed  to  the  fore^oin^  certificate  is  the  seal  of  said  court. 
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and  that  this  atteatation  of  the  said  record  is  in  due  form.** 
These  certificates  are  dated  June  26th  1873-  Trial  at  the 
May  Term  1874  of  the  Coffey  district  court  The  defendant 
objected  to  the  introduction  in  evidence  of  the  transcript  of 
said  New  York  judgment,  "for  that  the  same  is  irrelevant,  in- 
competent and  immaterial."  Objection  overruled,  and  tran- 
soript  admitted,  and  defendant  excepted.  Judgment  in  fSavor 
of  JBaker  for  (693.30  and  costs,  and  Ward  brings  the  case  here 
in  error. 

A,  M.  F.  Randolph^  Silas  Fearl^  and  Buggies  ^  Sterry^  for 
plaintiff  in  error, 

Stephen  JET.  Allen^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J. :  The  questions  in  this  case  have  already  been 
decided  by  this  court  in  the  recent  cases  of  Dodge  v.  Coffiriy  and 
Haynes  v.  Cowen,  15  Kas.  277,  687,  and  no  further  opinion  is 
necessary.  For  reasons  given  in  the  opinions  in  those  cases, 
this  judgment  will  be  affirmed. 

All  the  Justices  concurring. 


A.  L.  NrccoLLs  v.  Benj.  Estbrly, 

WmoESB;  Evidbkcb;  Transactuma  wUh  Deceased  J4mu  OoniracUir  (i^ 

Waiver,  WhUe  a  party  may  not  under  {  322  of  the  civil  code  testify  in 
his  own  hehalf  as  to  any  transaction  had  personaHy  hy  him  with  a  de- 
ceased partner  or  joint  contractor  in  the  absence  of  his  sarviving  partner 
or  joint  contractor,  when  such  surviving  partner  or  joint  contractor  is  an 
adverse  party,  yet,  if  he  is  called  by  such  adverse  party  to  testify  as  to  a 
part  of  any  such  transaction,  he  may,  at  his  own  instance,  and  in  his  own 
behalf,  testify  as  to  the  whole  of  such  transaction. 

Error  from  Franklin  IHstrici  CburU 

EsTERLT  brought  suit  against  NiecoUs  on  -a  note  given  for 
$240,  dated  October  15th  1«70,  signed  by  Qeo.  H.  Stewarts 
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A.  L.  MccoUSj  and  S.  B.  McCord.  Plaintiff  claimed  a  bal- 
ance of  $161.07.  Answer,  that  Stewart  was  the  principal 
debtor,  and  that  he  (Stewart)  had  paid  said  note  in  full. 
Trial  at  the  November  Term  1874.  Finding  and  judgment  in 
favor  of  the  plaintiff  for  $117.75,  and  Ntccolls  brings  the  case 
here.  The  proceedings  and  alleged  errors  sufficiently  appear 
in  the  opinion. 

John  W.  Dtford^  for  plaintiff  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J.:  This  was  an  action  brought  by  defendant  in 
error  upon  a  note  executed  jointly  by  plaintiff  in  error,  and 
S.  B.  McCord  and  Geo.  H.  Stewart.  The  answer  of  plaintiff 
in  error  alleged  payment  in  full  made  by  Geo.  H.  Stewart, 
principal  on  the  note.  It  appeared  that  Stewart  had  died 
prior  to  the  commencement  of  the  action.  Two  questions  are 
presented:  First,  that  the  finding  was  against  the  evidence; 
and  second,  that  there  was  error  in  the  admission  of  testimony. 

Under  the  well-settled  rules  of  this  court,  we  cannot  disturb 
the  judgment  on  the  first  question  presented.  The  testimony 
of  Esterly  was  clear  and  positive,  and  according  to  it  a  balance 
still  remained  due.  While  there  was  contradictory  testimony, 
still  there  was  not  such  overwhelming  contradiction  as  com- 
pelled a  different  finding. 

The  other  question  is  thus  presented  by  counsel  in  his  brief: 

Plaintiff  Esterly  then  testified  in  Ms  own  behalf^  as  follows: 
^^Qiiestion  by  Plaintiffs  Counsel. — State  for  what  purpose  the 
$150  mortgage,  given  in  evidence  by  the  defendant,  was  given 
to  you  by  Geo.  H.  Stewart?"  [The  defendant  objected  to  this 
question,  that  it  was  incompetent  by  virtue  of  the  provisions 
of  §  322  of  the  civil  code,  and  was  irrelevant  and  immaterial, 
which  objections  the  court  overruled^  and  defendant  excepted.] 
^^ Answer. — The  mortgage  was  given  to  me  by  Mr.  Stewart,  as 
collateral  and  additional  securitv  to  the  note  in  suit.  The 
deed,  read  in  evidence  by  the  defendant,  was  taken  in  consid- 
eration of  the  credit  of  $75  indorsed  on  the  note  sued  on. 
It  was  agreed  between  Mr.  Stewiert  and  myself ^  that  the  deed 
should  be  given  pxe  for  the  $75,  and  the  $200  qonsideration 
aamed  in  Sie  deed  was  not  the  true  consideration.    [To  the 

s-ieKtu. 
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admission  of  the  above  evidence  of  Esterly,  the  defendant  ob- 
jected, that  it  was  incompetent  by  virtue  of  §  822  of  the  dvil 
code.  The  court  overruled  the  objection,  and  defendant  ex- 
cepted.]  ^^I  never  had  any  conversation  with  Mr.  Stewart,  in 
the  presence  or  hearing  of  his  wife,  as  to  the  amount  to  be  in- 
dorsed on  the  note  in  consideration  of  said  deed.  I  was  not 
present  when  the  deed  was  made,  and  don't  know  where  it  was 
made." 

That  portion  of  the  section  referred  to  which  bears  upon  the 
question  provides,  that  a  party  shall  not  be  competent  to  testify 
"  to  any  transaction  had  personally  by  such  party  with  a  de- 
ceased partner  or  joint  contractor  in  the  absence  of  his  surviv- 
ing partner  or  joint  contractor,  when  such  surviving  partner  or 
joint  contractor  is  an  adverse  party.'*  This  language  seems 
applicable  to  the  case  at  bar,  and  to  render  the  testimony 
offered  incompetent;  and  so  we  should  be  constrained  to  hold 
but  for  what  had  previously  transpired.  The  burden  of  proof 
being,  under  the  pleadings,  upon  the  defendant,  he  opened  the 
case,  and  called,  as  his  first  witness,  the  plaintiff  Esterly,  who 
testified : 

«  ♦  ♦  ♦  After  this,  Mr.  Stewart  brought  me  the  note  now 
in  suit  here,  which  I  accepted,  and  gave  up  the  old  |240  note, 
and  released  the  mortgage  securing  it.  Sometime  afterward 
he  gave  me  another  note  for  $150,  secured  by  mortgage." 
[  Here  a  mortgage-deed,  of  which  a  copy  is  annexed,  marked 
A,  and  made  a  part  of  the  '^  case-made,"  was  handed  to  the 
witness.]  "This  is  the  mortgage  given  to  secure  the  $150 
note.  Afterward,  Mr.  Stewart  and  his  wife  conveyed  the 
property  described  in  this  mortgage,  to  me."  [Here  a  deed  of 
conveyance,  of  which  a  copy  is  annexed,  marked  B,  and  made 
a  part  of  the  "  case-made,"  was  placed  in  the  hands  of  the  wit- 
ness.] "  This  is  the  deed  of  conveyance  just  mentioned.  Those 
above  named  are  all  the  notes,  deeds  or  mortgages,  I  ever  got 
ftom.  Stewart" 

Now  the  testimony  of  the  plaintiff  in  his  own  behalf  was  in 

reference  to  the  same  transactions  of  which  be  had  testified  at 

the  instance  of  defendant  And  while,  if  t)ie  defendant  had  so 
chosen,  none  of  this  testimony  could  have  been  admitted,  yet, 

having  interrogated  the  plaintiff  concerning  these  matters,  and 

having  obtained  some  of  the  iacts  concerning  them,  he  could 

not  thereaft;er  object  to  the  plaintiff's  giving  all  the  fkcts.    By 


JANUARY  TERM,  1876.  86 

McCarty  v.  Gordon. 

introducing  part,  he  opens  the  door  to  aU.  Just  as  a  pairtj 
may  not  introduce  his  own  statements  in  his  own  behalf,  yet  if 
his  adversary  draws  out  part  of  a  conversation  he  may  intro- 
duce the  balance.  The  principle  is  general,  that  where  a 
particular  witness,  or  a  certain  kind  of  testimony,  may  be 
excluded,  if  the  party  who  has  the  right  to  insist  upon  the  ex- 
clusion waives  that  right,  and  himself  calls  the  witness,  or  in- 
troduces the  testimony,  he  cannot,  after  he  has  obtained  what 
he  desires,  insist  upon  the  exclusion,  so  far  at  least  as  to  pre- 
vent a  full  development  of  the  matters  which  he  has  partially 
presented. 

These  being  the  only  matters  presented  by  counsel,  and  in 
them  appearing  no  error,  the  judgment  will  be  affirmed. 

All  the  Justices  concurring. 


Mabtin  McCartt  v.  John  Gordok. 

L  Licinbb;  SaUoflAquorif  Where  Made;  Order,  Where  M.,  doing  bnsineflt 
in  Leavenworth,  upon  samples  there  shown  him  by  G.,  a  wholesale 
liquor-dealer  in  8t.  Loaia,  orders  a  bill  of  liquors  from  G.,  which  liquors 
upon  such  order  are  selected  from  G.'s  stock  of  goods  in  8t  Louis  and 
■hipped  to  M.  at  Leavenworth,  held,  that  the  sale  was  made  in  8t.  Louis, 
and  that  it  was  not  necessary  for  G.  to  have  a  license  to  sell  liqaor  from 
the  authorities  of  Leavenworth.  IHaug  v.  QiUeU,  14-140;  WiUiami  «. 
Feiniman,  14-28S;  Snider  v.  KoehUr,  17*432;  GiUv.  Zat^man,  post,  671] 

2.  8au  bt  8amplk;  Place  of  Sale,  The  fact  that  It  was  expressly  agreed 
between  the  parties  that,  in  case  the  liquon  sent  did  not  correspond  in 
quality  or  quantity  with  the  samples  shown,  and  the  bill  ordered,  M. 
might  refrise  to  receive  them,  and  might  return  them  to  St.  Louis  at  the 
expense  of  G.,  will  not  change  the  place  of  sale  to  Leavenworth.  IGUi 
V.  Kaufman^  post,  571.] 

8.  Paymxnt,  on  General  Account,  Where  Sdlet  are  Pwr&y  Legal  and  PwrHy  lUegaL 
When  in  an  action  brought  by  G.  to  recover  of  M.  for  six  barrels  of 
whisky  sold  as  above,  no  special  findings  of  fact  are  made,  but  only  a 
general  finding  for  plidntiff,  and  where  it  appears  from  the  testimony  of 
defendant  that  one  of  such  barrels  was  found  upon  arrival  in  Leaven- 
worth to  be  inferior  to  the  sample,  and  thereupon  said  defendant  reftised 
to  reoeive  it  and  notified  the  plaintiff  thereof,  and  the  latter  requested 
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the  defendant  not  to  return  the  barrel,  but  to  wait  until  plaintiff  ahoald 
come  to  Leavenworth,  and  that  upon  the  coming  of  the  latter  to  Leav- 
enworth  a  new  contract  was  made  by  which  this  barrel  was  sold  and  de- 
livered to  defendant  in  Leavenworth  for  less  than  the  original  price,  and 
where  it  appeared  from  the  account  that  the  several  barrels  differed  in 
the  number  of  gallons  and  the  price  per  gallon,  and  there  was  nothing 
to  show  which  one  of  the  barrels  was  thus  sold,  and  where  it  also  ap- 
peared that  the  defendant  had  made  upon  the  account,  and  subsequent 
to  the  delivery  of  the  liquors,  payments  more  than  enough  to  pay  for 
any  one  barrel,  without  specifying  to  what  such  payment  should  be  ap- 
plied, held,  that  a  general  finding  in  favor  of  the  plaintiff  for  the  entire 
unpaid  portion  of  the  account  would  not  be  set  aside.  ISheUabarger  «. 
Binn$,  1&-345.] 

JError  from  Leavenworth  District  Court 

Action  by  Gordon  on  an  account  for  thQ  sale  of  six  barrels 
of  whisky,  amounting  to  $547.48,  on  which  payments  had  been 
made  and  credited  to  amount  of  $229.50,  leaving  a  balance  of 
$317.98,  for  which  plaintiff  demanded  judgment  Answer, 
first,  a  general  denial;  second,  that  said  sales  of  liquor  were 
made  in  Leavenworth,  and  plaintiff  had  no  license  from  the 
city  of  Leavenworth  authorizing  the  selling  of  liquors.  Trial 
by  the  court  without  a  jury,  at  the  February  Term  1874. 
Finding  and  judgment  for  plaintiff.  MeCcarty  brings  the  case 
here  on  error. 

Taylor  ^  Gilpatrick,  for  plaintiff  in  error. 
.  Miles  Moore^  for  defendant  in  error. 


The  opinion  of  the  court  was  delivered  by 

Brbwer,  J.:  The  action  below  was  for  liquors  sold  and  de- 
livered by  defendant  in  error  to  plaintiff  in  error.  The  case 
was  tried  before  the  court  without  a  jury.  No  special  findings 
of  fact  were  made,  and  no  exceptions  to  the  introduction  of 
testimony.  So  that  the  only  question  presented  for  our  con- 
sideration is,  whether  the  evidence  is  sufiSicient  to  sustain  the 
judgment.  It  appears  that  Gordon,  the  plaintiff  below,  was  a 
wholesale  liquor-merchant  in  St.  Louis;  that  the  liquors  were 
sold  and  delivered  to  McCarty.  The  special  defense  was,  that 
plaintiff  had  no  license  to  sell  liquor  in  the  state  of  Kansas, 
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^md  that  the  liquors  were  Bold  in  Leavenworth.  On  the  con- 
trary, the  testimony  shows  simply  that  orders  were  taken  in 
Leavenworth  for  the  goods,  which  orders  were  filled  in  St 
Loais,  and  the  goods  shipped  therefrom  to  plaintiff  in  error. 
This  brings  the  case  clearly  within  the  cases  of  Hang  v.  GUleU 
and  WiUiams  v.  Fcinimarij  heretofore  decided  by  this  court; 
(14  Eas.  140,  288.)  But  it  is  said  that  there  is  this  difference, 
that  here  the  goods  were  sold  by  sample,  and  that  it  was  ex- 
pressly agreed  that  the  goods  were  not  to  be  received  and 
accepted  by  McCarty  unless  they  "proved  identical  with  the 
order  given,  in  quality  and  in  quantity,"  and  that  he  "reserved 
the  right  to  reject  the  liquors,  so  ordered  and  sent,  for  any  de- 
ficiency in  quality  or  quantity;  and  in  case  of  such  deficiency 
to  return  the  goods  to  plaintiff."  We  cannot  see  that  this 
difference  is  material.  The  express  contract  was  no  more  than 
the  one  the  law  would  imply  from  a  sale  by  sample.  It  is 
4tlvvays  understood  that  a  party  purchasing  by  sample  is  under 
no  obligation  to  receive  the  goods  sent  unless  they  correspond 
with  the  sample,  and  are  equal  to  the  quantity  ordered.  The 
case  of  Brothby  v.  Plaistedy  51  N.  H.  486,  (also  a  liquor  case,)  is 
exactly  in  point,  and  sustains  the  views  we  have  expressed. 

Again,  it  is  urged  that,  though  these  principles  may  be  appli- 
cable to  most  of  the  account,  yet  as  to  one  barrel  of  whisky  the 
circumstances  of  the  sale  make  a  very  different  case,  and  show 
a  sale  in  Leavenworth.  It  appears  from  the  testimony  of  Mc- 
Carty that  one  barrel  of  whisky  that  was  shipped  to  him  was 
inferior  to  the  sample,  and  that  he  refused  to  accept  it,  and  so 
notified  plaintiff;  that  upon  plaintiff's  request  it  was  not  re- 
shipped  to  St.  Louis,  but  held  in  Leavenworth  until  plaintiff 
came,  and  that  plaintiff  in  Leavenworth  made  a  new  contract 
with  him,  and  sold  and  delivered  the  whisky  at  twenty-five 
cents  a  gallon  less  than  the  price  originally  charged.  Conced 
ing,  for  the  purposes  of  this  case,  that  this  shows  a  sale  id 
Leavenworth,  we  are  still  constrained  to  sustain  the  judgment, 
and  for  two  reasons :  The  account  is  for  six  barrels  of  whisky, 
each  containing  a  different  number  of  gallons,  and  at  various 
prices  per  gallon.  Now  we  are  not  informed  by  the  testimony 
which  barrel  it  was  that  was  so  sold,  and  there  is  nothing  in 
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the  account^  or  the  testimony,  upon  which  we  could  base  even 
a  reasonable  guess  concerning  it.  Again,  the  defendant  haa' 
paid  in  different  sums  an  amount  far  exceeding  the  price  of 
any  one  barrel.  It  does  not  appear  that  these  payments  were 
made  as  payments  for  any  particular  barrel,  but  simply  on 
account  of  the  entire  debt.  But  they  were  so  paid  that  no 
barrel  was  delivered  without  subsequent  payments  large  enough 
to  more  than  equal  its  price.  So  that  if  the  debtor  had  not 
applied  the  payment  to  Hie  purchase  of  any  particular  barrel, 
and  the  creditor  had  applied  it  to  the  one  sold  in  Leavenworth, 
it  would  have  more  than  paid  therefor.  Now  in  view  of  these 
facts,  and  inasmuch  as  the  court  made  no  special  finding  of 
facts,  but  only  a  general  finding  for  plaintiff,  it  does  not  seem 
to  us  that  we  can  hold  that  there  is  error  apparent  in  the  record. 
The  judgment  must  be  affirmed. 

All  the  Justices  concurring. 
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E*  F.  BoTEiK,  et  oL^  v.  A.  Liyingsion* 

1.  AoBXBMXNT ;  ColUUerdl  Undertaking  to  Pay  Damaga,  An  agreement  as  fol- 
lows: "This  agreement,  made  and  entered  into  this  1st  of  April  1870, 
between  A.  L.,  party  of  the  first  part,  and  £.  F.  B.,  and  others,  parties  of 
the  second  part,  witnesseth,  that  in  consideration  of  one  dollar  this  day 
paid  to  said  parties  of  the  second  part  by  said  first  party,  and  in  further 
consideration  that  the  said  party  of  the  first  part  will  permit  the  Galf 
Bailroad  Company  to  build  and  complete  the  said  road  through  the 
northwest  quarter  of  section  6,  township  84,  range  24  east  of  the  6th 
principal  meridian,  without  any  hindrance  or  obstruction  whatever,  the 
said  parties  of  the  second  part  hereby  agree  to  pay  to  the  said  party  of 
the  first  part  forthwith,  on  demand,  all  damages  which  the  commission- 
ers of  Cherokee  county  may  assess  to  be  done  to  said  land  by  the  boild- 
ing  of  said  railroad  through  said  premises,  without  any  ai^>eal  whAteTer," 
is  a  valid  and  binding  contract.    \Bothn  «.  UmngHont  21-232.] 

2.  Written  Instbuicent;  Proof  of  Execution;  Waher.  Where  an  Instru- 
ment is  offered  in  evidence,  and  the  opposite  party  objects  to  its  reception, 
and  names  one  ground  of  objection,  which  is  overruled,  and  fails  to  object 
on  the  ground  that  the  execution  is  not  proven,  he  cannot  thereafter  be 
heard  to  say  that  the  execution  was  not  proven.  [Ferguson  v,  0rave9, 
12-43 ;  K.  P.  Rly.  Co.  v.  Cutter,  19-87 ;  Edmondeon  v.  Beale,  27-657.1 

&  Demand;  When  Aetion  Accrues,  Under  the  contract  above  set  out,  before 
any  right  of  action  accrued,  demand  must  have  been  made,  and  made 
after  the  assessment  of  damages  by  the  commissioners.  IPrati  v,  Broeketi, 
20-201.1 

Mrcr  from  Cherokee  District  OovrL 

AoTXON  by  Livingston  on  an  agreement  set  out  in  hac  verba 
in  the  opinion.  Answer,  general  denial,  verified  by  aifidavit 
Trial  at  the  August  Term  1878.  Judgment  in  fevor  of  lAv- 
mgstm  for  $877.40,  and  costs,  and  defendants  bring  the  case 
here  on  error. 

A.  W.  Ruekery  for  plaintiffi  in  error. 

J.  N.  BitteTy  and  J".  R.  HalloweUy  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Bbxwbb,  J. :  This  was  an  action  in  the  district  court  of 
Cherokee  county  upon  the  following  bond  or  agreement: 
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This  agreement  made  and  entered  into  this  1st  day  of 
April,  1870,  between  Abraham  Livin^ton,  of  Cherokee 
county,  Kansas,  of  the  first  part,  and  B.  F.  Botkin,  W,  A. 
Botkin,  W.  B.  Spencer,  H.  A.  Hanford,  J.  E.  Williams,  Robt. 
McGarvin,  J.  F.  Gibbs,  G.  W.  Hedge,  John  Cahl,  and  Joseph 
Benoist,  of  Baxter  Springs,  Cherokee  county,  Kansas,  of  the 
second  part,  witnesseth:  That  in  consideration  of  one  dollar, 
this  day  paid  to  said  parties  of  second  part  by  said  firet  party, 
and  in  further  consideration  that  the  said  party  of  the  first 
part  will  permit  the  Missouri  River,  Fort  Scott  &  Gulf  Rail- 
road Co.  to  build  and  complete  the  said  road  through  the 
northwest  quarter  of  section  5,  township  34,  range  24  east  of 
sixth  principal  meridian,  without  any  hindrance  or  obstruction 
whatever,  the  said  parties  of  the  second  part  hereby  agree  to 
pay  to  the  said  party  of  the  first  part,  forthwith  on  demand,  all 
damages  which  the  commissioners  of  Cherokee  county  may 
assess  to  be  done  to  said  land  by  the  building  of  said  railroad 
through  said  premises,  without  any  appeal  whatever. 

Abraham  Liyii^qston. 

E.  F.  Botkin.  W.  A.  Botkin. 

W.  B.  Spbncbr.  H.  a.  Hanford. 

J.  E.  Williams.  Robt.  McGarvtn. 

J.  F.  GiBBS.  G.  W.  Hedos. 

John  Cahl.  Joseph  Benoist. 

Judgment  was  rendered  in  favor  of  Livingston  against  a'l 
of  the  other  parties,  five  of  whom  took  proper  exceptions,  and 
bring  the  case  here  on  error. 

It  is  insisted  that  this  agreement  is  void  for  uncertainty,  be- 
cause the  "time  for  the  performance  of  its  conditions,  the 
county  in  which  the  land  is  situated,  and  the  parties  to  assess 
the  damages,  are  not  mentioned,  and  because  the  matters  and 
things  to  be  done  are  entirely  too  indefinite;  and  the  power 
given  too  unlimited."  The  objections  are  not  well  taken.  No 
time  being  specified,  the  law. will  imply  a  reasonable  time. 
The  land  is  sufficiently  identified  by  section,  township,  and 
range,  and  by  the  line  of  the  railroad.  The  assessors 'of  the 
damages  are  expressly  named.  And  the  obligation  of  the  par- 
ties is  specific,  definite,  and  limited. 

Again,  it  is  insisted  that  the  instrument  is  void  for  want  of 
consideration.     On  the  contrary,  a  double  consideration  is  ex- 
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preesed.  First,  a  small  money-consideration,  and  then  a  stipu- 
lation to  make  no  hindrance  or  obstruction  to  the  building  of 
a  railroad  through  certain  lands.  This  does  not,  as  counsel 
seems  to  think,  refer  to  "violent,  illegal,  and  forcible  resistance 
and  obstruction;"  but  to  a  legal  and  peaceable  resistance,  by 
appeal  from  the  assessment  of  damages,  and  application  to  the 
courts  for  injunction,  which  often  hinder  if  they  do  not  finally 
prevent  the  construction  of  a  road. 

Still,  again,  it  is  insisted  that  the  execution  of  the  instru- 
ment is  denied  under  oath,  and  that  there  was  no  proof  of  its 
execution.  But  the  otily  objection  made  when  the  instrument 
was  offered,  was,  that  "it  showed  no  liability  on  the  face 
thereof.*'  If  a  party  fails  to  object  to  the  introduction  of  an 
instrument  on  the  ground  that  its  execution  is  not  proven,  he 
cannot  thereafter  raise  the  question.  He  has  waived  that 
point.  The  court  is  under  no  obligation  to  make  an  objection 
for  him.    It  is  enough  if  it  rules  on  the  questions  presented. 

Again,  it  is  objected  that  there  was  no  proof  of  demand,  and 
that  the  obligation  is  only  to  pay  upon  demand.  It  is  doubtless 
true,  that  a  promise  to  pay  a  specific  sum,  primarily  the  debt  of 
the  promisor,  on  demand,  is  treated  as  a  promise  to  pay  gener- 
ally, and  that  an  action  may  be  maintained  thereon  without 
proving  any  prior  demand.  This,  though  it  seems  at  variance 
with  the  expressed  obligations  of  the  parties,  is  the  settled  law. 
(Though  see  Oarier  v,  Ring^  8  Camp. 459;  Smpson  v,  Routhj  2 
Bam.  ft  Cress.  685 ;  1  Chitty's  P].  880.)  "  But,"  as  said  by  Mr. 
Justice  Bronsok,  "it  is  otherwise  when  a  person  undertakes 
for  a  collateral  matter,  or  as  surety  for  a  third  per^pn.  There, 
if  the  agreement  be  that  he  will  pay  on  request,  the  request  is 
parcel  of  the  contract,  and  must  be  specially  alleged  and 
proved/'  Nehan  v.  Bosiwiek^  5  Hill,  89.  Or,  as  said  by  Mr. 
Justice  CowBK  in  the  same  case,  "  a  bond  to  pay  a  precedent 
debt  on  demand  is  satisfied  by  the  commencem.ent  of  the  suit 
itself,  which  is  considered  a  sufficient  demand;  but  in  caae  oi 
any  agreement  to  pay  a  sum  on  demand  or  on  request,  not 
itself  due  independently  of  the  contract,  the  terms  of  thjd  con- 
tract must  )>e  put  sued/'    This  it  seems  to  us  must  h^  trei^^ 
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as  an  andertaking  for  a  collateral  matter.    In  case  of  the  con- 
demnation  of  the  right  of  way  for  the  nse  of  a  railroad,  the 
latter  is  the  debtor  to  the  land-owner.    The  appropriation  is  to 
its  use,  and  it  must  pay  fur  such  appropriation.     This  obliga- 
tion is  to  pay  such  debt     The  parties  contract  to  pay  no  other 
or  different  sum.     True,  it  does  not  in  terms  recite  a  promise 
to  pay,  if  the  railroad  company  does  not;  and  it  is  not,  in  form, 
the  contract  of  principal  and  surety.     It  reads  as  a  principal 
promise.    But  still  it  must  be  construed  with  reference  to  the 
extrinsic  facts  upon  which  it  is  based.     The  promisors  could 
not  initiate  the  condemnation  proceedings.    This  must  be  done 
by  the  railroad  company.   And  when  the  condemnation  is  had, 
it  is  the  company  which  owes  the  debt.    If  it  pays,  all  right  of 
action  on  this  undertaking  is  discharged.    Nothing  more  can 
be  recovered  of  these  promisors.    The  amount  is  not  to  be 
paid  twice.     Whether  this  obligation  was  assumed  at  the  re- 
quest of  the  company,  does  not  appear;  and  whether,  if  assumed 
without  such  request,  and  then  paid,  the  payors  would  have 
any  claim  on  the  company,  is  a  question  not  involved  in  this 
case,  and  therefore  not  necessary  to  determine.    It  is  clearly 
however  a  promise  to  pay  the  debt  of  another,  and  therefore 
an  undertaking  for  a  collateral  matter.    We  think  therefore  a 
demand  was  necessary.     This  was  alleged,  but  after  a  careful 
**eading  of  the  testimony  we  do  not  find  th^t  one  was  proven. 
The  only  testimony  bearing  on  this  matter  is  thus  stated :  "J. 
B.  H.  being  duly  sworn  said  that  he  recognized  the  signature 
of  W.  A.  B.  and  W.  B.  S.,  and  had  talked  with  them  about  the 
bond,  and  that  he  had  talked  with  Jos.  Benoist  and  B.  McG., 
and  each  had  paid  a  part  of  said  bond,  and  acknowledged  their 
execution  thereof,  and  that  he  had  made  demand  of  said 
Benoist  and  McG.,  W.  A.  B.,  and  J.  0.,  before  the  commence- 
ment of  this  suit,  for  the  amount  due,  but  brfore  this  assessment 
was  made.''    Now  a  demand  before  a  right  to  make  it  exists, 
amounts  to  nothing ;  and  the  only  demand  shown  is  one  before 
the  assessment  had  determined  what  damages,  if  any,  had  been 
sustained*    A  demand  after  the  assessment,  and  before  the 
commencement  of  the  action,  was  essential  to  a  right  of  reoov- 
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ery.    For  alack  of  this,  the  judgment  muBt  be  reversed, and 
the  case  remanded  with  instructions  to  grant  a  new  trial. 

All  the  Juatiete  concarring* 


Bhoemakbb,  MiiitiBB  &  Co.  ▼•  Wh.  a.  Simpson,  et  al. 

1.  Pebsonaltt;  Where  Attached  to  Land  WitJiout  Ovmer'B  Consent. 
An  owner  of  personal  property  cannot,  against  his  will,  be  deprived  of 
the  title  to  such  property  by  having  it  attached,  without  his  consent,- 
to  the  real  estate  of  another,  by  a  third  person,  where  soch  personal 
properly  can  be  removed  from  such  real  estate  without  any  great  in- 
convenience, and  without  any  substantial  injury  to  the  ^eal  estate. 
IBedlon  v.  Barker,  4r445;  Eaves  v.  Estes,  10-314;  Lanowe  v.  Mo- 
Kinnon,  1^-408 ;  O.  B.  Rly.  Co.  v,  Fritz,  20-430 ;  McDonald  v.  Shep- 
herd, 25-112 ;  Comm*r%  Rush  Co.  v,  8tuhf)8,  25-322.] 

2.  Replevin;  When  Demand  is  Unnecessary^,  Whenever  6ne  person  ob« 
tains  possession  of  the  personal  property  of  another  without  the  con- 
sent of  the  owner,  and  then,  without  any  right  which  the  law  will 
recognize,  asserts  a  claim  to  the  property  Inconsistent  with  the  owner's 
right  of  property  and  right  of  possession,  the  possession  of  such  person 
will  immediately  become  illegal  and  wrongful,  and  no  demand  for  the 
-property  will  be  required  to  be  made  by  the  owner  before  he  com- 
'mences  an  action  of  replevin  for  the  recovery  of  the  same,  although 

the  possessor  thereof  may  ever  so  honestly  entertain  tbe  belief  that 
his  &lalm  to  the  property  is  both  legal  and  Just.  [Dickson  v.  RandaU 
19-212 ;  Seip  v.  Titahmnn,  23-289 ;  Stone  v.  Bird,  post,  488.1 

[Mr.  Justice  Bbeweb  dissents  from  the  second  proposition  of  the 
ayllaboSy  and  corresponding  portion  of  the  opinion,  pp.  52,  53,  54.] 

Error  from  Douglas  District  Court. 

Bbplsvin  for  26  bars  of  railroad  iron,  brought  by  S^e* 
maker,  Miller  d  Co.  as  plaintiffs,  against  Wm.  A.  Simpson ,  and 
two  others.  The  opinion,  infra,  contains  a  full  statement  of 
the  facts  and  proceedings.  Trial,  by  the  cotirt,  without  a  jury, 
at  the  June  Term  1871.  Findings  and  judgqient  in  f^vor  of 
the  defepdan^Sy  and  plfiiptiffs  bring  the  case  here  foi?  review. 

J«  P.  Vsher,  tox  plaintiffs,  submitted,  that  as  the  iron  was 
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not  80  affixed  to  defendants'  freehold  that  it  eonld  not  be  re- 
moved without  injuring  the  freehold,  and  as  it  was  not  placed 
upon  the  premises  by  plaintiffs,  or  with  their  knowledge  or 
consent,  and  as  it  had  been  removed  by  the  defendants  before 
the  action  was  brought,  the  plaintiffs  had  not  lost  their  right 
of  property,  nor  their  right  to  the  possession.     The  whole  law 
upon  this  subject  is  laid  down  in  the  American  notes  to  the- 
case  of  Elwes  v.  Mattes^  2  Smith's  Leading  Cases,  248,  which. 
establish  the  following  propositions:  Ist-If  a  chattel  is  an- 
nexed to  the  freehold  so  as  to  become  a  part  of  the  realty,  it 
may  be  severed  from  the  freehold  and  reinvested  with  the 
character  of  personal  property  by  the  act  of  the  owner  of  the 
land.     2d.-The  intention  of  the  person  by  whom  the  annexa- 
tion is  effected  is  the  paramount  consideration;  and  if  the 
intention  was  not  to  incorporate  the  article  or  structure  per- 
manently with  the  inheritance,  but  only  for  a  temporary  use, 
without  regard  to  increasing  the  value  of  the  land  upon  which 
the  chattel  is  placed,  and  it  can  be  removed  without  injury  to- 
the  land,  it  is  not  a  fixture,  and  may  be  removed  by  the  owner; 
and  if  the  removal  is  resisted  he  may  bring  trover  or  replevin 
for  the  article.     Sd.-Although  a  chattel  may  have  become  a. 
fixture,  nevertheless,  if  it  be  afterward  severed  from  the  free- 
hold it  again  becomes  a  chattel,  and  may  be  recovered  in  re- 
plevin by  the  rightful  owner.    4th.-There  must  not  only  be 
an  annexation  to  the  freehold,  but  the  thing  annexed  must  be 
adapted  to  the  purposes  of  the  freehold;  and  unless  both  con- 
ditions unite,  such  chattel  does  not    become  incident  and 
appurtenant  to  the  real  estate.    If  it  is  attached  merely  for  a 
temporary  purpose  or  the  more  complete  enjoyment  and  use  ot 
it  as  a  chattel,  then  it  remains  a  chattel.  HeUaway  v.  JEastwood, 
6  Excheq.  295;  Voorhies  v.  Magermis,  48  K  Y.  278;  Potter  v. 
CromweUy  40  N.  Y.  288;  Teaffv.  Hewitt,  1  Ohio  St  511;  FryaU 
V.  Sullivm,  5  Hill,  116;  17  Vt.  588;  38  N.  H.  66. 

2.  No  demand  was  necessary,  because,  first,  defendants'' poGh 
session  never  was  lawflil,  as  they  took  by  the  act  of  a  wrong*-^ 
doer;  and  secondly,  even  had  they  been  entitled  to  a  previous- 
demand,  they  have  waived  it  by  setting  up  title  in  themselves^ 
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10  Mich.  867;  3  Hill,  860;  20  Mich.  104;  36  HI.  417;  21  Ark. 
422;  S4Mi86.886;  24  Iowa,  822. 


Nelson  Cobb^  W.  W.  Ntmaon^  and  S.  A.  ItxggSy  for  defendants : 

Chattels  annexed  to  real  estate  hecome  a  part  thereof,  and 
the  owner  of  the  soil,  by  virtue  of  the  annexation,  becomes 
the  owner  of  the  fixture.  "It  is  a  maxim  of  great  antiquity, 
that  whatsoever  is  fixed  to  the  realty  is  thereby  made  a  part 
of  the  realty  to  which  it  adheres,  and  partakes  of  all  its  inci- 
dents and  properties.  By  the  mere  act  of  annexation,  a  per- 
sonal chattel  immediately  becomes  part  and  parcel  of  the 
freehold  itself."  "EVcry  case  in  which  there  is  a  right  of 
severing  a  thing  from  the  freehold  by  virtue  of  the  law  of  fix- 
tures, is  considered  as  an  exception  to  this  general  rule."  Amos 
k  Ferrard  on  Fixtures,  9, 10;  6  Pacific  Law  Reporter,  62;  1 
Central  Law  Journal,  No.  11,  page  124;  15  Ind.  142;  2  Kent's 
Com.  862,  868. 

2.  A  railroad  is  real  estate,  and  rails  of  iron  laid  down  in 
the  construction  of  the  road  are  thereby  changed  to  real  estate. 
Galveston  Rid.  Co.  v.  Cowdry^  11  Wallace,  464, 482;  Hunt  v.  Bay 
State  Iron  Co.,  97  Mass.  279;  Strickland  v.  Parker,  54  Me.  263. 

In  Amos  &  Ferrard  on  Fixtures,  page  13,  it  is  said:  "In 
Brooke's  Abr.,  Tregp.,  it  is  laid  down,  that  if  a  piece  of  timber 
that  had  been  illegally  taken  from  J.  S.  has  been  hewed,  tres- 
pass does  not  lie  against  J.  S.  for  retaking  it;  but  if  a  piece  of 
timber,  which  was  illegally  taken,  have  been  used  in  building 
or  repairing,  this,  although  it  is  known  to  be  the  piece  which 
was  taken,  cannot  be  retaken,  the  nature  of  the  timber  being 
changed, /or  by  annexing  it  to  the  freehold  U  became  real  property.^* 
Here  there  is  no  intimation  that  the  timber  might  be  removed 
if  it  could  be  done  vnthout  ixgnry  to  other  parte  of  the  really. 
But  the  dootrine  is  put  squarely  on  the  ground  that  it  is  realty. 
The  same  authority,  on.  the  same  page,  says :  "  Other  and  more 
recent  authorities  afford  son^  singular  illastrationB  of  the  prin- 
ciple under  oonsidenftion.    In  Lord  Baymond,  p.  788,  is  the 
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following  case:  ^^ Sparks  v.  Spicer^  (Mich.,  10  Will.  HI;)  Per 
Holt,  C.  J.  If  a  man  be  hung  in  chains  upon  my  land;  after 
the  body  is  consumed,  I  shall  have  gibbet  and  chain.  Said 
upon  a  motion  for  a  new  trial."  These  ancient  authorities, 
we  believe,  have  not  been  judicially  controverted.  And  it  is 
hardly  credible  that  the  gibbet  and  chain  above  mentioned, 
was  intended  as  a  permanent  improvement  to  the  realty  on 
which  it  was  erected.  Nor  is  it  credible  in  any  case  that  a 
trespasser  makes  annexations  with  a  view  to  improve  the  realty. 

8.  Nor  did  the  disannexing  of  the  iron  by  Simpson  divest 
him  of  title  thereto.  There  is  no  doctrine  known  to  the  law 
by  which  the  owner  loses  title  to  real  estate  by  converting  it 
into  personalty.  If  Simpson  owned  the  iron  as  a  part  of  the 
realty,  he  might  use  it  as  he  chose  without  losing  his  title. 
Owning  of  the  realty,  which  he  owned  in  fee,  he  owned  the 
iron  by  the  same  title;  and  such  title  implies  an  absolute  right 
to  use  and  dispose  of  it  at  will.  6  Gray,  586. 

4.  The  possession  by  Simpson  of  the  iron,  even  if  he  were 
not  the  owner,  was  in  every  view  innocent,  it  having  been 
placed  upon  his  land  in  his  possession  without  his  agency. 
And  where  the  possession  of  the  defendant  is  innocent,  a  de- 
mand must  always  precede  an  action  of  replevin.  Where  one 
has  acquired  such  possession  without  any  unlawful  act  on  his 
part,  and  holds  it^  honestly  believing  he  has  a  right  to  hold  it, 
it  should  be  demanded  of  him  before  putting  him  to  the  cost 
of  an  action.  And  such  we  think  is  the  great  preponderance 
of  authority.  Newman  v.  Jennej  47  Maine,  520;  BarreU  v.War- 
rm,  8  Hill,  348;  Whiie  v.  Brown^  5  Lansing,  78. 

The  opinion  of  the  court  was  delivered  by 

Valbntinb,  J. :  This  was  an  action  of  replevin  brought  by 
Shoemaker,  Miller  &  Co.  against  Wm.  A*  Simpson  and  others, 
for  the  recovery  of  twenty-six  bars  of  railroad  iron.  The 
£ActB,  stated  briefly,  are  substantially  as  follows:  Originally 
Shoemaker,  Miller  &  Co.  owned  a  large  lot  of  railroad  iron  (in- 
cluding siud  twenty-six  bare)  at  the  state  line^  near  Wyan- 
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fltatemeni  of  dott6.  Thej  Intended  to  use  said  iron  in  building  a 
**"'*^  railroad,  which  they  had  previously  agreed  to  build 
for  the  Kansas  Pacific  Railway  Company,  (then  Union  Pacific 
Railway  Company,  Eastern  Division,)  from  Junction  City, 
westwardly.  They  employed  said  Kansas  Pacific  Railway 
Company  to  transport  said  iron  from  the  state  line  westwardly 
to  the  place  where  they  expected  to  use  it  At  the  same  time 
William  A.  Simpson  (one  of  the  defendants)  owned  certain 
town  lots  in  the  city  of  Lawrence,  on  the  north  side  of  the 
Kansas  river,  and  between  the  said  river  and  the  Kansas  Pacific 
Railway.  Previously  a  railroad  track  had  been  cctnstructed 
across  said  lots  from  the  Kansas  Pacific  Railway  to  said  river. 
But  at  this  time,  the  iron  which  had  originally  been  put  on 
said  track  had  been  removed  therefrom,  and  only  the  road-bed 
and  cross-ties  then  remained.  About  this  time  the  Kansas 
Pacific  Railway  Company,  or  its  agents,  took  said  twenty-six 
bars  of  iron  from  the  iron  of  Shoemaker,  Miller  &  Co.  at  the 
state  line,  transported  them  to  Lawrence,  and  then  spiked  them 
down  on  the  said  cross-ties  on  the  lots  of  said  William  A. 
Simpson.  This  was  done  by  the  Kansas  Pacific  Railway  Com- 
pany, or  its  agents,  for  the  temporary  purpose  of  obtaining 
some  ninety  car-loads  of  sand  from  the  Kansas  river,  and  it 
was  intended  to  remove  said  iron  as  soon  as  the  sand  was  ob- 
tained. This  was  all  done  without  the  knowledge  or  consent 
of  either  Shoemaker,  Miller  &  Co.,  or  said  Simpson.  The  rail- 
way company  had  however  taken  other  iron  from  Shoemaker, 
Miller  &  Co.  for  which  they  subsequently  settled,  but  the  parties 
never  settled  for  this  particular  iron,  and  Shoemaker,  Miller  & 
Co.  objected  to  the  railway  company  taking  or  using  their  iron 
in  any  such  manner.  Afterward,  said  Simpson  through  his 
agents  removed  said  twenty-six  bars  of  iron  from  his  said  lots, 
damming  the  same  to  be  his  own.  Shoemaker,  Miller  &  Co. 
then  commenced  this  action,  and  replevied  said  twenty-six 
bars  of  iron  from  said  Simpson  and  his  agents,  the  other  de- 
fendants. The  action  was  tried  in  the  court  below  by  the  court 
without  a  jury.  The  court  made  separate  and  special  findings 
of  £EUSt  and  of  law.  Upon  these  findings  the  court  rendered 
judgment  for  the  defendants  and  against  the  plaintifEi. 
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We  think  the  court  below  erred.  We  know  of  no  way  by 
which  an  innocent  person  can  be  permanently  and  legally 
deprived  of  his  property  against  his  will,  by  the  wrongs  and 
trespasses  of  others,  so  lone  as  it  remains  within  the 
dSlwd^henP^^®^  of  such  innocent  person  to  reclaim  his  prop- 
wSlSVrt  o?*'  erty  without  committing  any  serious  or  substantial 
injury  to  the  person  or  property  of  any  other  person. 
In  the  present  case  the  plaintiflSs  committed  no  wrong;  and 
they  never  consented  that  their  property  should  be  taken 
from  them,  or  used  in  the  manner  that  it  was  used.  The 
railway  company  committed  the  first  wrong  by  taking  and 
using  the  property  of  the  plaintiffs  in  the  manner  they  did. 
They  committed  a  wrong  against  the  plaintiflb  by  taking  their 
iron  without  their  leave,  and  also  committed  a  wrong  against 
defendants  by  putting  the  iron  on  defendants*  land  without 
defendants'  leave.  But  the  defendants  committed  the  second 
wrong  by  attempting  to  profit  from  the  wrongs  of  the  rail- 
way company,  and  by  attempting  to  make  the  iron  of  inrib- 
cent  parties  their  own.  And  the  wrong  of  the  defendants 
was  even  greater  than  that  of  the  railway  company.  The 
railway  company  attempted  to  deprive  the  plaintiffs  of  their 
property  temporarily  only.  But  the  defendants  attempted  to 
deprive  the  plaintiffs  of  their  property  forever.  But  the 
wrongs  of  the  railway  company  and  the  defendants,  com- 
bined, can  hardly  cause  the  property  of  the  plain tife  to  be- 
come th^  property  'of  the  defendants.  The  theory  upon 
which  the  defendants  claim  that  the  property  of  the  plain- 
tiffi  became  their  property  is  as  follows:  The  said  iron  was 
spiked  down  to  said  cross-ties.  It  then  became  a  part  of 
the  realty;  and  as  the  defendants  owned  the  realty  they 
also  owned  the  iron.  And  they  further  claim  that  the  sub- 
sequent removal  of  the  iron  from  said  cross-ties  did  not 
have  the  effect  to  change  the  property  back  from  them- 
selves to  the  plaintiffe.  The  whole  question  in  this  case 
therefore  depends  upon  whether  said  twenty-six  bars  of  iron 
became  a  part  of  the  defendants'  real  estate  as  between  the 
plaintiffi  and  the  defendants.  If  it  did  not  become  real  estate 
at  all,  or  if  it  did  not  become  real  estate  as  between  the 
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plaintiffi  and  defendants,  then  the  plaintiffii  must  recover. 
It  being  real  estate  as  between  the  defendants  and  the  railway 
company,  or  as  between  the  defendants  and  every  other  per- 
son in  the  world  except  plaintiffs,  would  not  enable  the  de- 
fendants to  recover,  ^ow  we  suppose,  that  where  one  person 
or  one  corporation  owns  both  the  road-bed  of  a  railroad  and 
the  iron  attached  to  it,  the  iron  is  unquestionably  a  part  of  the 
realty.  And  where  a  trespasser,  not  owning  the  road-bed, 
attaches  his  own  iron  to  the  road-bed,  the  iron  immediately 
becomes  a  part  of  the  realty,  and  belongs  to  the  owner  of  the 
road-bed.  But  neither  of  these  cases  is  the  present  case.  It 
is  sometimes  very  difficult  under  the  peculiar  circumstances  oi 
a  particular  case  to  determine  whether  a  particular  thing  is  a 
part  of  the  realty  or  not.  It  does  not  depend  upon  one  fact 
alone,  but  generally  upon  several  facts.  And  among  these 
facts  are  those  of  attachment  to  the  soil,  the  intention  of  the 
parties,  and  those  facts  which  enter  in  to  show  where  the 
equities  and  justice  of  the  case  are.  Even  the  nature  and  ex- 
tent of  the  attachment  have  much  weight  in  determining 
whether  a  given  thing  is  a  part  of  the  realty  or  not  Even  a 
trespasser  may  place  his  personal  property  on  the  soil  of  an- 
other, where  no  connection  exists,  without  it  becoming  real 
estate,  or  without  it  becoming  the  property  of  the  owner  of 
the  soil.  While  on  the  other  hand,  the  owner  of  the  soil 
might  even  steal  the  personal  property  of  another,  and  so  i^u 
corporate  it  into  his  real  estate  that  it  would  become  a  part 
thereof,  and  could  never  be  reclaimed  by  the  owner.  And 
between  these  two  extremes  l^ere.are  infinite  degrees  and 
modes  of  attachment  and  connection  of  various  things  with 
tiie  soil.  Where  the  connection  is  slight,  property  is  often 
considered  personal  property;  whereas,  if  the  connection  were 
close  and  intimate  it  would  be  considered  real  estate.  But 
the  other  facts  have  a  controlling  influence  in  determining 
whether  a  given  thing  is  a  part  of  the  realty  or  not.  A  key  to 
the  door  of  a  house  is  a  fixture,  and  a  part  of  the  realty,  al- 
though at  th«  Hme  it  may  not  be  at  or  near  the  premiseB  to 


so  SUPREME  OOUET  OJf  KAJSSAS. 

t 

Shoemaker  ▼.  Simpson. 

which  it  belongs.  While  on  the  other  hand,  annual  crops, 
and  a  nursery  of  young  trees  raised  for  sale,  may  not  be  a  part 
of  the  realty,  but  only  chattels,  although  most  firmly  and  in- 
timately attached  to  the  very  soil  itself.  Even  dwelling-houses, 
or  indeed  anything  placed  by  men  upon  the  soil,  if  they  can  be 
again  removed,  either  in  bulk  or  in  pieces,  may  under  some 
circumstances  be  only  chattels,  although  they  may  be  ever  so 
firmly  attached  to  the  soil.  The  intention  of  the  parties  is  one 
of  the  strongest  elements  in  determining  questions  of  this 
kind.  This  is  often  exemplified  as  between  landlord  and  ten- 
ant, but  it  is  not  confined  to  them.  Haven  v.  Emery^  88  N. 
H.  66;  Dame  v.  Dame,  88  N.  H.  429;  Hunt  v.  Bay  StaUlron  Co.^ 
97  Mass.  279;  Wagner  v.  C.  ^  T.  Bid.  Go.,  22  Ohio  St.  563; 
Hines  v.  Ament,  48  Mo.  298;  JBSiRer  v.  Tabor,  89  Me.  519.  And 
so  have  equitable  considerations  a  strong  influence  in  deter- 
mining questions  of  this  kind.  In  equity,  money  is  often  con- 
sidered as  land,  and  land  as  money.  In  Wisconsin  it  has  been 
held,  '^  that  where  rails  have  been  placed  along  the  line  of  an 
intended  fence  for  the  purpose  of  being  laid  into  the  fence, 
though  not  actually  applied  to  that  use,  they  pass  by  a  deed  of 
the  land,  there  having  been  a  manifest  appropriation  to  the 
use  of  the  land."  {CanJdin  v*  Parsons,  i  Chandler,  240,  244.) 
While  in  Missouri  it  has  been  held  that  where  a  fence  was  put 
on  another's  land,  through  a  mistake  of  the  boundary  lines, 
the  fence  remained  the  personal  property  of  the  person  who 
put  it  there.  {Hines  v.  Ament,  48  Mo.  298.  See  also,  Ihdler  v. 
^tiibor,  89  Me.  519.)  The  Wisconsin  and  Missouri  decisions 
are  probably  both  correct.  In  the  present  case  the  connection 
between  the  iron  and  the  real  estate  to  which  it  was  attached  is 
not  very  close  or  intimate.  The  iron  may  be  removed  without 
substantial  injury  to  either  the  iron  or  the  real  estate.  And 
railroad  iron,  fastened  down  to  the  road-bed,  as  this  was,  does 
not  necessarily  become  a  part  of  the  real  estate.  It  may  re- 
main personal  property.  (Hiatt  v.  Bay  State  Iron  Cb.,  97  Mass. 
179;  Haven  v.  Emery,  88  N.  H.  66.)  It  was  never  the  intention 
of  the  plaintifis  that  this  iron  should  become  a  part  of  the  de- 
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fendants'  real  estate.  Indeed,  no  person  ever  had  any  such 
intention  except  the  defendants  themselves.  The  plaintifib 
never  intended  to  give  this  iron  to  the  defendants.  They 
never  intended  to  abandon  it  to  any  person  who  might  take 
possession  of  it  They  never  committed  any  trespass  or 
wrong  toward  the  defendants.  And  it  would  be  against 
justice  and  equity  to  deprive  them  of  their  property.  The  de- 
fendants seem  to  specially  rely  upon  the  case  of  ^parka  v. 
Spieer^  1  Lord  Baymond,  788.  This  case  was  decided  one 
hundred  and  seventy-eight  years  ago.  The  entire  report  of 
the  case  reads  as  foll6ws:  ^'Spabks  vers.  Spiobb;  Mich.:  10 
Will.  Ill;  Per  Holt,  Chief  Justice.  If  a  man  be  hung  in 
chains  upon  my  land;  after  the  body  is  consumed,  I  shall  have 
gibbet  and  chain.  Said  upon  a  motion  for  a  new  trial.''  Now 
the  gibbet  and  chains  probably  belonged  originally  to  the 
county,  or  the  public;  and  it  is  probable  that  when  a  man  was 
hung,  the  public  never  intended  to  reclaim  the  gibbet  and 
chains,  but  intended  to  wholly  abandon  them  to  the  owner  of 
the  land.  This  may  have  been  so  by  special  statute,  or  by 
special  custom;  and  in  either  case  it  would  prove  nothing  for 
the  defendants.  The  report  of  the  case  certainly  does  not 
pretend  to  promulgate  the  doctrine,  or  even  intimate,  that  the 
gibbet  and  chains  would  become  real  estate.  The  report  does 
not  show  whether  the  consent  of  the  owner  of  the  land  that 
'the  man  might  be  hung  on  his  land,  should  first  be  obtained, 
or  not;  but  in  any  case,  the  putting  of  the  gibbet  and  chains 
on  the  land  would  be  the  voluntary  act  of  the  owner  of  the 
gibbet  and  chains,  through  its  agents,  the  public  officers,  and 
therefore  such  owner  should  abide  by  the  consequences  of  its 
own  acts,  whatever  they  might  be.  A  wrongdoer  may  lose  his 
personal  property  by  voluntarily  attaching  it  to  the  land  of 
another.  A  person  not  a  wrongdoer,  may,  by  his  own  con- 
sent, lose  his  personal  property  by  attaching  it  or  allowing  it 
to  be  attached  to  the  land  of  another.  A  person  may  even 
lose  his  personal  property  by  wholly  abandoning  it  to  any  per- 
son who  may  pick  it  up,  although  it  may  never  be  attached  to 
any  person's  real  estate.    And  an  innocent  person  may  some- 
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times  against  his  consent  lose  bis  personal  property  by  the 
same  being  incorporated  into  the  real  estate  of  some  other 
person,  so  that  it  cannot  be  separated  without  great  incon- 
venience and  loss.  But  we  do  not  think  that  any  innocent 
person  can  be  deprived  of  the  title  to  his  personsJ  property 
against  his  consent  by  having  it  attached  without  his  consent 
to  the  real  estate  of  another  by  a  third  person,  where  such 
personal  property  can  be  removed  without  any  great  incon- 
venience, and  without  any  substantial  injury  to  the  real  estate. 
There  is  one  other  question  involved  in  this  case,  presented 
by  the  defendants  for  our  consideration.  The  plaintiflb  did 
not  make  any  demand  for  the  property  in  controversy  before 
they  commenced  this  action;  and  the  defendants  now  claim 
I.  When  demand  ^^^^  becEuse.  of  Buch  waut  of  demand  the  plaintiff 
itDMflHW7-  cannot  maintain  their  action.  Now,  a  demand  of 
the  property  before  commencing  an  action  of  replevin  is  nec- 
essary only  where  the  possession  of  the  property  by  the  defend- 
ant is  rightful,  or  at  least  not  wrongful,  and  where  a  demand 
is  required  to  terminate  such  rightful  possession,  or  to  convert 
what  was  previously  an  innocent  possession  into  a  wrongful 
one.  A  demand  never  was  necessary  in  a  replevin  action  where 
the  possession  of  the  property  by  the  defendant  was  already 
wrongful  without  a  demand.  And  all  that  is  necessary  to 
make  the  possession  of  the  property  of  another  wrongful  in 
law,  is,  that  the  possession  be  without  the  authority  of  tb^ 
owner,  and  inconsistent  with  his  rights.  We  think  it  may  be 
laid  down  as  a  rule,  that  whenever  one  person  obtains  the  pos- 
session of  the  personal  property  of  another  without  the  consent 
of  the  owner,  and  then  without  any  right  which  the  law  will 
recognize,  asserts  a  claim  to  the  property  inconsistent  with  the 
owner's  right  of  property  and  right  of  possession,  the  possession 
of  such  person  will  immediately  become  illegal  and  wrongful^ 
and  no  demand  for  the  property  will  be  required  to  be  made 
by  the  owner  before  he  commences  an  action  of  replevin  for 
the  recovery  of  the  same,  although  the  possessor  thereof  may 
ever  so  honestly  entertain  the  belief  that  his  claim  to  the  prop- 
erty is  both  legal  and  juBt    An  innocent  owner  of  property  ia 


JANUARY  TERM,  1876.  Sft 

Opinion  of  the  Court. 

not  to  be  subjected  to  additional  inconvenienceB  and  burdens, 
merely  because  some  other  person  may  be  innocent  and  ignor- 
ant The  innocence  and  ignorance  of  the  person  in  "possession 
of  another's  property  cannot  in  any  manner  abridge  the  rights 
of  the  owner  thereof.  The  owner  of  property  who  has  the  pres* 
ent  and  existing  right  of  possession  is  not  to  be  postponed  on 
account  of  the  ignorance  or  innocence  of  some  other  person 
who  claims  adversely  to  him.  Nor  is  such  owner,  if  he  com- 
mences an  action  of  replevin  for  his  property,  bound  to  tender 
an  issue,  or  to  litigate  a  question,  founded  merely  upon  the 
ignorance  or  innocence  of  the  party  who  claims  adversely  to 
him.  These  views  we  think  are  sustained  by  the  great  weight 
of  authority :  Tnido  v.  Andersen^  10  Mich.  857;  Ballou  v.  0  ^Brieriy 
20  Mich.  304;  Clark  v.  Lewis,  85  HI.  417;  McNeil  v.  Arnold,  17 
Ark.  155 ;  McDonald  v.  Smith,.  21  Ark.  422 ;  Gatcvn  v.  Bacon,  11 
Me.  28;  Newell  r.  NeweU,  S^  Miss.  886;  Smith  v.  McLean,  24 
Iowa,  822.  The  last  two  cases  decide  that  a  defendant,  by 
pleading  title  in  himself,  waives  any  right  that  he  might  other- 
wise have  to  claim  that  a  previous  demand  should  have  been 
made  for  the  property.  Of  course,  replevin  could  not  be  main- 
tained against  a  person  who  came  innocently  into  the  posses- 
sion of  the  property,  who  never  claimed  any  interest  in  the 
same,  and  who  never  disputed  the  owner's  right  thereto.  But 
if  sued  he  should  disclaim,  and  not  set  up  title  and  right  of 
possession  in  himself,  as  the  defendant  did  in  this  case.  With 
respect  to  the  question  of  a  necessity  for  a  demand,  where  the 
defendant  has  come  into  the  possession  of  the  property  with 
the  consent  of  the  owner,  and  then  wrongfully  claims  the  prop- 
erty as  his  own,  we  have  not  expressed  any  opinion,  and  shall 
not  do  so  in  this  case.  In  the  present  case  the  defendants  did 
not  come  into  the  possession  of  the  property  with  the  consent 
of  the  owners;  and  after  they  got  possession  of  it  they  claimed 
it  as  their  own;  and  after  this  suit  was  commenced  they  set  up 
in  their  answer  an  affirmative  claim  of  title  and  right  of  pos- 
session in  thenaselves;  and  they  obtained  a  judgment  to  that 
effect  in  the  oourt  below.  We  think  no  dem$ind  was  necessary 
in  this  case.    Or  at  least  we  think  there  was  no  neceesilgr  for 
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the  plaintifib,  on  the  trial,  to  ehow  by  evidence  that  a  demand 
was  made  for  the  property  by  the  plaintifib  before  the  suit  was 
commenced. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause 
remanded  with  the  order  that  the  judgment  be  rendered  on  the 
findings  of  the  court  below  in  &vor  of  the  plaintifis,  and  against 
the  defendants. 

EiNOMAK,  C.  J«,  concurring. 


0.  P.  Nichols  v.  Willum  H.  Otbbacekb,  et  oL 

1.  Judombmt;  When  Error  to  Set  Aside,  In  an  action  on  a  note  and  mortgage, 
when  a  personal  judgment  has  heen  regularly  and  properly  rendered 
against  the  defendant  for  the  amount  of  the  note,  and  also  a  judgment 
that  the  mortgaged  property  be  sold  to  aatisfy  such  personal  judgment, 
it  is  error  for  the  oourt,  at  the  next  term  of  the  court,  to  set  aside  such 
personal  judgment,  without  there  being  any  sufficient  reason  therefor, 
although  it  might  be  proper  under  the  circumstances  of  the  jMU-ticular 
case,  to  set  aside  the  balance  of  the  judgment  for  the  purpose  of  aUowing 
another  defendant  to  come  in  and  litigate  other  questions  with  respect 
to  the  mortgaged  property.  [Oeorge  v.  JJaUon, 2-833 ;  HiU  v.  TFtttuuiw,  6-17; 
MeLaugJUin  v.  State,  17-283 ;  Andenon  v.  Beebe,  22-768 ;  Meixea  v.  Kirkf>carick, 
26-13.] 

2.  Homestead;  Mortgage  by  Eueband  aJUme,  for  Furehate-Mdneg,  Where  a 
husband  and  wife  are  occupying  a  certain  piece  of  land  as  their  home- 
stead, but  without  having  any  title  thereto,  and  N.  loans  to  the  husband 
a  certain  sum  of  money  with  the  understanding  and  agreement  that  said 
money  should  be  used  in  purchasing  said  land,  and  that  the  husband 
shall  then  give  his  note  and  mortgage  on  the  land  to  N.  for  such  money, 
and  such  money  is  so  used,  and  the  land  is  purchased  therewith, and  ih&a. 
the  husband  executes  the  note  and  mortgage  as  agreed,  but  the  wife  does 
not  join  in  the  execution  of  either,  nor  does  she  give  her  consent  thereto, 
and  she  has  no  interest  in  the  land  except  as  the  wife  of  her  husband 
and  as  an  occupant  with  him  of  the  land:  Sdd,  That  the  loaning  of  the 
money,  the  purchasing  of  the  land,  and  the  giving  of  the  note  and  mort- 
g^gSy  are  not  sapamte  and  independent  tmnsactioBs^  but  are  parts  and 
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portions  of  one  single  and  entire  tmnssction;  that  they  were  all  done 
in  and  about  the  purchase  of  said  land,  and  to  accomplish  that  purpose; 
that  the  obligation  to  repay  the  money  is  an  ''obligation  contracted  for 
the  purchase  of  said  premises"  within  the  meaning  of  {9  of  art  16  of 
the  constitution,  a^d  therefore,  that  there  is  no  homestead-exemption 
law  as  against  the  enforcement  of  such  obligation.  [  Prait  v.  Ibpeka  Bonk, 
12-570;  Ayers  v.  ProbateOf  14-177;  Andrew  v,  Alcorn,  13-351.} 


Mrrcr  from  Montgomery  District  Court. 

Foreclosure  of  mortgage,  brought  by  Nichols  against  Wm. 
S.  Overacker  and  Sarah  E.  Overacker.  The  facts  and  proceed- 
ings in  the  district  court  are  ftilly  stated  in  the  opinion.  Trial 
and  judgment  at  the  August  Term  1873.  The  plaintiff,  Ntch- 
dSy  brings  the  case  here  for  review. 

Chas.  J.  PecJcJiamy  for  plaintiff. 
StiUwell  ^  Baylies  J  for  defendants. 

The  opinion  of  the  conrt  was  delivered  by 

Yalentinb,  J. :  This  was  an  action  brought  by  Nichols 
against  William  H.  Overacker  and  Sarah  E.  Ovenuoker  on  a 
promissory  note  and  a  real-estate  mortgage  executed  by  said 
William  H.,  alone.  The  petition  of  the  plaintiff  undoubtedly 
stated  a  good  cause  of  action  as  against  said  William  H.,  but 
it  did  not  etate  any  cause  of  action  as  against  the  other  defend- 
ant The  petition,  besides  being  an  ordinary  petition  on  a  note 
and  mortgage  as  against  William  H.  Overacker,  also  alleged 
that  the  consideration  for  said  note  and  mortgage  was  money 
loaned  by  the  plaintiff  to  said  William  H.  for  the  purpose  of 
enabling  him  to  purchase,  and  to  obtain  title  to,  the  land  for 
which  said  mortgage  was  given,  and  that  said  land  was  so  pur^ 
chased  with  said  money.  But  there  is  no  allegation  in  the 
petition  as  against  the  defendant  Sarah  E.  The  prayer  of  the 
petition  was  for  a  personal  judgment  against  said  William  H. 
for  the  amount  of  the  note,  and  for  a  further  judgment  against 
both  of  the  defendants  that  said  land  should  be  sold  to  satisfy 
said  personal  judgment    The  defendant  William  H.  filed  an 
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answer  to  this  petition,  Bnbstantiallj  admitting  the  plaintiff's 
cause  of  action,  but  also  pleading  usury.  The  plaintiff  replied 
to  this  answer  by  filing  a  general  denial.  The  defendant  Sarah 
E.  did  not  at  this  time  file  any  pleading.  Said  reply  was  filed 
March  28th  1873.  The  next  term  of  court  commenced  April 
7th  1873.  At  this  term  of  court,  and  on  May  2d,  this  case  was 
tried,  and  judgment  was  rendered;  but  all  this  was  done  in 
the  absence  of  both  defendants.  The  judgment  was  rendered 
m  accordance  with  the  prayer  of  plaintiff's  petition.  At  the 
next  term  of  the  court,  and  on  August  7th  1878,  said  judgment 
was  set  aside.  The  plaintiff  in  error  claims  that  the  court 
below  erred  in  setting  aside  the  personal  judgment  rendered 
Against  William  H.  Overacker.  We  think  the  court  did  so  err. 
No  good  reason  has  been  shown  why  said  personal  judgment 
was  set  aside,  and  indeed  we  might  also  say  that  no  reason  of 
any  kind  has  been  given.  We  think  said  personal  judgment 
Bhould  be  restored.  For  the  purposes  of  this  case  we  shall 
assume  that  the  balance  of  the  judgment  was  properly  set 
aside,  although  there  might  have  been  a  grave  question  raised 
even  as  to  this.  Afterward  the  defendant  Sarah  K  Overacker 
filed  an  answer  in  the  action.  She  admitted  that  said  William 
E.  executed  said  note  and  mortgage,  as  alleged  in  the  plaintiff's 
petition.  But  she  alleged  that  said  William  H.  and  herself 
were  husband  and  wife;  that  when  said  note  and  mortgage 
were  executed,  and  since,  hitherto,  her  husband  and  herself 
occupied  said  mortgaged  property  as  their  homestead,  that  she 
never  joined  in  the  execution  of  said  note  or  mortgage,  or  gave 
her  consent  thereto,  and  she  denied  everything  in  the  plaintiff's 
petition  which  she  did  not  specifically  admit,  and  she  then 
closed  her  answer  with  a  prayer  that  said  mortgage  be  declared 
null  and  void.  The  plaintiff*  replied  to  this  answer,  admitting 
that  the  defendants  were  husband  and  wife,  that  said  land  was 
their  homestead,  and  denied  all  the  other  allegations  of  the 
answer,  and  then  prayed  for  a  judgment  as  prayed  for  in  his 
petition.  A  trial  was  had  upon  these  pleadings.  The  parties 
submitted  the  case  to  the  court  without  a  jury«  The  parties 
agreed  upon  the  evidence,  and  submitted  it  to  the  court;  but 
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ttie  court,  upon  the  objections  of  the  defendants,  held  that  that 
portion  of  the  evidence  favorable  to  the  plaintiflF  was  irrelevant, 
immaterial,  and  incompetent,  and  excluded  it,  to  which  ruling 
of  the  court  the  plaintiff  excepted.  From  said  agreed  state- 
ment, and  the  pleadings,  it  appears  that  the  facts  are  substan- 
tially as  follows:  On  August  29th  1871,  the  defendants  were 
husband  and  wife,  occupying  said  land  as  their  homestead. 
They  had  no  title  however  to  the  same.  And  as  the  defendant 
William  H.  desired  to  obtain  the  title,  the  plaintiff  on  that  day 
loaned  to  said  William  H.  $210,  with  the  understanding  and 
agreement  between  the  parties  that  said  money  should  be  used 
to  purchase  said  land,  and  that  William  H.  should  then  execute 
said  note  and  mortgage  to  the  plaintiff  therefor.  The  money 
was  so  used;  the  land  was  purchased  with  said  money,  and  the 
note  and  mortgage  were  given  accordingly.  The  note  and 
mortgage  were  given  for  the  sum  of  $800,  due  in  one  year, 
with  interest  at  the  rate  of  twelve  per  cent,  per  annum.  The 
sum  of  |90  was  added  to  the  sum  of  $210  as  interest  for  the 
first  year,  making  the  whole  amount  $800,  as  expressed  in  the 
note  and.  mortgage.  All  this  was  done  August  29th  1871.  The 
defendant  Sarah  £.  did  not  have  anything  to  do  with  these 
transactions.  And  she  never  had  any  interest  in  said  land  ex- 
cept by  virtue  of  being  the  wife  of  said  William  H.,  and  an 
occupant  of  the  land  with  him.  He  was  the  owner  of  the  land, 
and  held  the  title  thereto  after  he  purchased  it  with  the  plain- 
tiff's money.  The  court  below  on  this  second  trial  rendered  a 
personal  judgment  in  favor  of  the  plaintiff  and  against  the 
defendant  William  H.  Overacker  for  the  sum  of  $210  and 
costs,  but  rendered  no  judgment  for  a  sale  of  the  mortgaged 
property.  On  the  contrary,  the  court  rendered  judgment  that 
said  mortgage  was  void,  and  that  the  defendant  Sarah  E.  Over- 
acker  recover  from  the  plaintiff  her  costs. 

We  think  that  the  judgment  of  the  court  below  was  erro- 
neous. It  is  true,  that'  a  mortgage  given  by  the  husband  alone 
on  the  homestead  for  any  ordinary  debt,  is  void;  and  no  judg- 
ment for  any  ordinary  debt  can  be  a  lien  on  the  homestead. 
But  we  have  no  law  which  exempts  premises  held  as  a  home- 
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stead  from  sale  "  for  the  payment  of  obligationB  contracted  for 
the  purchase  of  said  premises."  The  constitution  expressly 
says  that  ^^No  property  shall  be  exempt  from  sale  for  taxes,  or 
for  the  payment  of  obligations  contracted  for  the  purchase  of 
said  premises,  or  for  the  erection  of  improvements  thereon." 
(Const,  art.  15,  §  9.)  Of  course,  an  obligation  for  the  pur- 
chase-money is  no  more  a  lien  on  property  held  as  a  home- 
stead than  it  would  be  upon  the  property  if  it  were  not  held  as 
a  homestead,  but  it  may  be  just  as  much«  lien.  The  matter 
simply  stated  is  this :  There  is  no  homestead*exemption  law  as 
against  obligations  contracted  for  the  purchase-money.  As  to 
such  obligations,  the  rule  is  just  the  same  as  if  no  exemption* 
law  had  ever  been  adopted.  And  land  held  as  a  homestead  is, 
with  respect  to  such  obligations,  governed  by  just  the  same 
rules  as  if  it  were  not  a  homestead.  Now,  were  said  note 
and  mortgage  ^ven  for  the  purchase-money  7  We  think  they 
were.  The  loaning  of  the  money  in  this  case,  the  purchasing 
of  the  land,  and  the  giving  of  the  note  and  mortgage,  were  all 
merely  parts  or  portions  of  one  single  and  entire  transaction* 
The  different  parts  were  not  separate  and  independent  trans- 
actions in  and  of  themselves.  The  loaning  of  the  money  was 
not  a  separate  and  independent  transaction.  It  was  loaned  for 
a  particular  purpose  had  in  contemplation  by  both  of  the  par- 
ties. It  was  borrowed  and  loaned  with  the  intention  by  both 
of  the  parties  that  it  should  be  used  in  purchasing  said  land, 
and  it  was  so  used.  The  borrowing  and  loaning  of  the  money 
was  simply  a  part  of  one  common  or  general  purpose,  of 
which  the  purchase  of  the  land  was  another  part,  and  the 
giving  of  the  note  and  mortgage  still  another  part.  All  were 
parts  of  a  general  purpose,  of  which  the  main  object  was  the 
purchase  of  said  land.  All  were  done  in  and  about  the  pur^ 
chase  of  said  land,  and  to  accomplish  that  purpose.  And  all 
contributed  thereto.  Without  the  money,  the  land  could  not 
have  been  purchased.  Obligations  of'tiie  kind  we  are  now 
considering  oertunly  come  within  the  spirit  of  the  provision 
of  the  constitution  above  quoted.  The  spirit  of  that  provision 
is,  that  no  man  shall  eigoy  property  as  a  homestead,  or  an  im- 
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provement  thereon,  as  against  the  just  claims  ^of  the  person 
who  procured  it  for  hisa.  This  is  highly  equitable  and  just. 
These  views  we  think  are  sustained  by  decisions  in  other  states 
under  similar  homestead-exemption  provisions.  Austin  v.  Un- 
derwood^ 87  HI.  438;  Magee  v.  Magety  61  HL  600;  Aden  v.  Haw- 
kj/y  66  m.  168^  Lassen  v.  Vccnce^  8  Cal.  271 ;  Carr  v.  Oaldwell,  10 
Cal.  380;  Hopper  v.  Parkinsony  6  Nevada,  288;  Lane  v.  Poller y 
46  Georgia,  580;  Hawks  r.  Hawks y  46  Georgia,  204.  In  this 
state  we  have  no  vendor's  lien  created  by  mere  operation  of 
law.  The  only  lien  in  this  state,  that  might  with  any  degree 
-  of  propriety  be  called  a  vendor's  lien,  is  a  lien  reserved  to  the 
vendor  by  the  parties  at  the  time  of  the  sale.  Hence,  a  claim 
for  purchase-money  stands  no  higher  than  any  other  claim, 
except  that  as  against  it  no  homestead-exemption  can  be  inter- 
posed.   As  against  it,  there  is  no  homestead-exemption  law. 

The  personal  judgment  in  this  case  against  William  H. 
Overacker,  for  the  amount  of  the  note  and  mortgage,  and 
costs,  should  be  restored.  This  judgment  should  be  declared 
a  lien  upon  the  mortgaged  property  to  the  extent  of  $210,  and 
interest  at  the  rate  of  12  per  cent  per  annum  from  the  time 
the  money  was  furnished,  and  necessary  costs  of  suit,  and  that 
the  land  be  sold  to  satisfy  such  lien.  The  defendant  William 
H.  did  not  prove  usury  at  the  time  the  judgment  was  properly 
rendered  against  him,  and  the  defendant  Sarah  E.  did  not 
plead  it  We  do  not  wish  to  be  understood  as  deciding  any 
question  in  this  case  except  such  as  are  expressly  decided. 

The  judgment  of  the  court  below  will  be  reversed,  and 
cause  remanded  for  further  proceedings  in  accordance  with 
this  opinion. 

All  the  Justices  concurring. 
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WiiiLiAJC  Ceowell,  et  al^  y.  Ida  Wakd. 

Action  on  Guardian's  Bond  ;  In  what  Name  to  he  Proeecuted.  A  person,  after 
arriving  at  full  age,  may  maintain  an  action  in  his  or  her  own  name, 
against  his  or  her  former  goardlan  and  the  sareties  on  the  guardian's 
bond,  for  a  breach  of  the  conditions  of  the  bond,  although  the  bond 
executed  in  the  name  of  the  state  of  Kansas  as  obligee. 


Error  from  Miami  District  OnarL 

AoTiON  by  Wardj  in  her  own  name  as  plaintiff,  against 
CrowdL  and  two  others,  on  a  bond  given  by  Bhively  as  guar- 
dian, and  executed  by  the  other  defendants  as  sureties.  The 
defendants  demurred  to  the  petition,  alleging  that  plaintiff  had 
no  legal  capacity  to  sue  on  said  bond  in  her  own  name,  and 
that  the  action  should  have  been  in  the  name  of  the  state. 
The  district  court,  at  the  December  Term  1878,  overruled  the 
•demurrer,  and  gave  judgment  for  plaintiff  The  defendants 
bring  the  case  here  on  error. 

B.  F.  Simpson^  for  plaintiffs  in  error. 
W.  IL  Wagstaffy  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valbntinb,  J. :  This  was  an  action  brought  by  Ida  Ward 
against  W.  T.  Shively,  William  Crowell,  and  A.  G.  McKinsie, 
for  the  breach  of  the  condition  of  a  guardian's  bond.  Shively 
was  the  guardian.  Crowell  and  McKinsie  were  the  sureties 
on  the  bond,  and  Ida  Ward  was  the  minor  under  guardianship. 
She  is  now,  and  was  at  the  commencement  of  this  suit,  of  full 
age.  The  bond  was  executed  in  the  name  of  the  state  of  Kan- 
sas as  obligee.  It  is  now  admitted  by  the  parties  that  the  only 
question  involved  in  the  case  is,  whether  Ida  Ward  can  main- 
tain this  action  in  h^er  own  namej  or  whether  she  must  prosecute 
the  same  in  the  name  of  the  state.  At  common  law,  all  actions 
on  penal  bonds  had  to  be  prosecuted  in  the  name  of  the  obligee. 
This  was  not  always  so  in  equity,  and  it  is  not  generally  so  un^ 
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-der  oar  statutes.  In  this  state  the  role  is,  that  actions  must 
be  prosecuted  in  the  name  of  the  real  party  in  interest  (Civil 
Code,  §  26.)  Every  assignee  of  a  chose  in  action  must  now  sue 
in  his  own  name.  In  this  state  we  hear  nothing  of  '^  John 
Doe/'  and  "  Richard  Roe/'  for  in  our  action  of  ejectment  the 
real  party  in  interest  must  sue  in  his  own  name.  (Code,  §§  695, 
26, 11.)  In  an  action  of  mandamus,  or  quo  warranto^  an  indi- 
vidual person  can  no  longer  sue  in  the  name  of  the  state;  but 
he  must  prosecute  his  action  in  his  own  name.  ( Tike  State  v.  Jef- 
ferson Co.,  11  Kas.  66;  Civil  Code,  §  654;  Laws  1871,  page  277, 
§  2;  Tht  State  v.  Bartlett,  13  Kas.  102.)  Even  a  married  woman 
may  now  sue  separately,  and  in  her  own  name.  (Gen.  Stat. 
568,  §  8;  Civil  Code,  §  29.)  Indeed,  she  must  do  so  if  she  is 
the  only  party  in  interest  And  for  breaches  of  officers'  bonds, 
executors'  bonds,  and  administrators'  bonds,  any  person  injured 
may  sue  in  his  or  her  own  name,  although  such  bonds  are  exe- 
cuted in  the  name  of  the  state  as  obligee.  (Gen.  Stat  468,  §  183 ; 
Civil  Code,  §  686.)  We  would  therefore  expect  to  find  by  an 
examination  of  the  laws  that  any  person  injured  by  a  breach 
of  a  guardian's  bond  would  have  a  right  to  sue  therefor  in  his 
or  her  own  name.  Such  a  mode  of  procedure  would  certainly 
seem  to  come  within  the  spirit  of  the  laws  of  Kansas.  The 
«tatutes  do  not  define  who  shall  be  the  obligee  of  a  guardian's 
bond.  They  provide  that  ^^  Guardians  appointed  to  take  charge 
of  the  property  of  the  minor  must  give  bond,  with  surety,  to  be 
approved  by  the  court,  in  a  penalty  double  the  value  of  the 
personal  estate,  and  of  the  rents  and  profits  of  the  real  estate 
of  the  minor,  conditioned  for  the  faithftil  discharge  of  their 
duties  as  such  guardian,  according  to  law."  (Comp.  Laws,  577, 
§6;  Gen.  Stat.  518,  §  7.)  The  bond  in  this  case  was  executed 
in  the  name  of  the  state  as  obligee.  Such  a  bond  we  think  is 
valid.  But  it  might  also  be  valid  if  it  were  executed  in  the 
name  of  the  court,  or  the  minor,  or  some  one  else,  as  obligee. 
The  statute  also  provides  with  reference  to  guardians,  that  "A 
failure  to  comply  with  any  order  of  the  court  in  relation  to  the 
guardianship  shall  be  deemed  a  breach  of  the  conditions  of  the 
guardian'^  bond,  which  Tutay  accordingly  be  pui  in  suit  by  any  one 
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aggrieved  thereby^  for  which  purpose  the  court  may  appoint  an- 
other guardian  of  the  minor,  if  necesBary."  (Comp.  Laws,  578; 
§18;  Gen.  8tat:516,  §19.)  If  the  minor  has  become  of  full 
age,  ae  in  this  case,  he  or  she  may  prosecute  the  action.  But 
if  the  minor  is  still  a  minor,  then  ^Hhe  court  may  appoint  an- 
other guardian  of  the  minor '^  to  prosecute  the  action  for  him  or 
her.  The  words, "  which  may  accordingly  be  put  in  suit  by  any- 
one aggrieved  thereby,''  contained  in  the  foregoing  statute, 
must  mean,  in  the  light  of  all  the  other  statutes,  that  the  breach 
of  the  condition  of  the  bond  may  *^  be  put  in  suit  by ''  and  in  the 
name  of  "  any  one  aggrieved "  by  reason  of  such  breach.  .  If 
they  do  not  mean  this,  and  if  such  aggrieved  person  must  sue  in 
the  name  of  the  state,  then  we  should  have  a  strange  and  anom- 
alous exception  to  our  general  mode  of  procedure.  And  it 
would  be  an  exception  to  our  general  mode  of  procedure,  not 
only  without  any  good  reason  therefor,  but  against  reason.  The 
petition  in  this  case  alleges  that  the  guardian  &iled  to  comply 
with  an  order  of  the  probate  court  previously  made  requiring 
the  guardian  to  pay  over  to  the  plaintiff  the  sum  of  $4,231.29, 
an  amount  previously  found  to  be  due  the  plaintiff  on  final 
settlement  But  suppose  the  plaintiff  has  no  right  to  sue  in  her 
own  name  in  this  action :  then  how  can  she  obtain  her  rights? 
There  is  no  provision  anywhere  to  be  found  in  the  statutes 
giving  her  or  any  one  else  any  right  to  use  the  name  of  the 
state  in  suing  on  a  guardian's  bond.  Indeed,  no  private  action 
of  any  kind  can  be  prosecuted  in  the  name  of  the  state.  Actions 
prosecuted  in  the  district  court  in  the  name  of  the  state  are 
prosecuted  by  the  county  attorney,  and  they  should  be  public 
actions.  (Gen.  Btat  284,  §  186.)  Actions  prosecuted  in  the  su- 
preme court  in  the  name  of  the  state  are  prosecuted  by  the 
attorney  general.  (Gen.  Stat  986,  §  64.)  And  they  also  should 
be  public  actions.  Public  actions  and  private  actions  are  in- 
tended to  be  kept  separate,  in  this  state.  Public  actions  may 
be  prosecuted  in  the  name  of  the  state,  county,  or  other  public 
corporation.  But  private  actions  must  be  prosecuted  in  the 
name  of  the  person  beneficially  interested  therein.  We  except 
the  actions  given  by  chapter  79  of  the  laws  of  1871.    These 
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actions  are  quasi  public,  quasi  private,  and  come  under  no  rule. 
The  progressive  spirit  of  the  present  age  is  to  separate  public 
rights  from  private  rights,  public  actions  from  private  actions, 
and  to  give  to  every  person  of  full  age  and  sound  mind  a  right  to  sue 
and  be  sued  in  his  or  her  own  name^  and  to  make  each  person  re- 
sponsible for  his  or  her  own  acts.  It  would  be  a  retrograde 
movement  toward  the  dark  ages  to  require  that  a  private  per- 
son, for  a  private  wrong,  in  which  the  state  has  no  interest, 
should  prosecute  his  or  her  action  to  enforce  such  right  or  re- 
dress sueh  wrong  in  the  name  of  the  state. 

The  judgment  of  the  court  below  is  affirmed. 
All  the  Justices  concurring. 


B.  F.  G.  Ejshinea,  et  al^  v.  E.  H.  Caweer. 

iMRRUonoNB — Jo  Oe  Oonridered,  mu9t  be  made  Part  of  the  Record,  Instructfons 
not  embodied  in  a  formal  bill  of  exceptionB,  nor  signed  by  the  judge  of 
the  court  below  as  provided  by  statate,  nor  embodied  in  a  case  made  for 
the  sapreme  court  as  provided  by  statute,  form  no  part  of  the  record,  and 
will  not  be  considered  by  the  sapreme  court.  lOaUalier  v.  Soutkwood, 
1-143;  McArthurv.MiickeUJ"mi  Moore  v.  Wade,  Q-^l;  Sci^v.  McKinetry, 
27-ie3J 

Mror  from  MitcheU  District  Court 

Action  by  Cawker  against  Kshinka  and  two  others.  The 
petition  alleged  that  plaintiff  and  defendants  had  executed 
their  certain  joint  note  for  f  800,  and  interest,  which  plaintiff 
had  paid ;  that  the  amount  so  paid  by  him,  including  interest, 
was  f  887.84;  that  said  sum  was  the  joint  debt  of  plaintiff  and 
defendants,  and  he  claimed  to  recover  from  defendants  three- 
fourths  of  said  sum,  $290.88.  Answer,  general  denial,  and 
fhat  defendants  were  sureties  on  said  note  for  plaintiff    Trial 
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at  the  March  Term  1874.  Verdict  and  judgment  for  plaintiflEi 
arid  defendants  bring  the  case  here.  The  errors  complained  of 
are  stated  in  the  opinion. 

It.  C.  C larky  and  Smith  ^  Knight ^  for  plaintiffl  in  error. 
Horace  Cooper ^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valentinb,  J. :  The  plaintife  in  error  claim  that  the  court 
erred  in  giving  the  first  and  second  instructions  to  the  jury, 
and  in  refusing  to  give  the  third  instruction  asked  to  be  given 
by  the  plaintiflfe  in  error,  defendants  below.  The  defendant 
in  error  claims  that  no  error  is  shown  by  the  record.  Indeed, 
the  defendant  in  error  claims  that  the  greater  part  of  what  the 
plaintiffs  in  error  file  in  this  court  as  the  record  of  the  case,  is 
no  part  of  the  record  whatever.  We  think  no  error  is  shown, 
for  various  reasons.  The  supposed  record  does  not  purport  to 
contain  all  the  instructions  given,  and  hence  we  cannot  con- 
sider the  one  refused.  {Ferguson  v.  Graves^  12  Kas.  89.)  The 
first  instruction  given  was  not  excepted  to,  and  hence  we  can- 
not consider  it.  (  Wyandotte  v.  Noble,  8  Kas.  444;  Norton  v.  Fos- 
ter, 12  Kas.  45.)  But  none  of  the  instructions  given  or  refused 
are  made  a  part  of  the  record  of  the  case.  "  Instructions  copied 
into  a  transcript,  without  having' been  made  part  of  the  record 
in  the  court  below,  are  not  part  of  the  record  in  this  court,  and 
cannot  be  examined."  {McArthur  v.  Mitchdl,  7  Kas.  173.)  Even 
"  entering  instructions  upon  the  journal,  and  noting  the  excep- 
tions thereto,  does  not  make  them  a  part  of  the  record."  (Same 
case.)  "Instructions  not  embodied  in  a  formal  bill  of  excep- 
tions, nor  signed  by  the  judge  of  the  court  below,  as  provided 
by  statute,"  (code,  §§  276,  803,)  nor  embodied  in  a  case  made  for 
the  supreme  court,  as  provided  by  statute,  (code,  §§  546  to  549; 
Laws  of  1871,  p.  274,) "  form  no  part  of  the  record,  and  will  not 
be  considered  by  the  supreme  court."  {Moort  v.  Wade,  8  Kas. 
381.)  And  "a  paper  found  in  the  record,  purporting  to  be  a 
bill  of  exceptions,  if  not  signed  by  the  jndge,  cannot  be  noticed 
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by  the  supreme  court*'  Waysman  v.  Updegraph,  McCahon,  89. 
See  also  Gen.  Stat.  686,  Code,  §  808.  It  is  also  necessary  that 
a  case  made  for  the  supreme  court  should  he  signed  by  the 
judge  of  the  court  below.  (Code,  §  548;  Laws  of  1871,  p.  274.) 
In  the  present  case  the  instructions,  or  a  portion  of  them,  are 
found  in  the  transcript  brought  to  this  court,  but  they  are  not 
signed  by  the  judge  of  the  court  below,  and  they  are  not  even 
embodied  in  any  papeir  or  proceeding  signed  by  the  judge  of 
the  court  below.  At  what  time  they  were  filed  in  the  case,  is 
not  shown.  A  bill  of  exceptions  must  be  filed  during  the 
term,  to  be  of  any  force  op  value.  Code,  §300;  Gallaher  v. 
Southwoodj  1  E!as.  143. 

The  judgment  of  the  court  below  will  be  affirmed. 

All  the  Justices  concurring. 


0.  Hallowell  v.  W.  D»  Milkb. 

1.  Conditional  Salbs;  When  Title  Remaint  in  Vendor,  When  goods  are  sold 
at  a  fixed  price  to  be  paid  thereafter,  and  delivery  is  made  upon  the  ex- 
press condition  that  until  the  price  is  paid  the  title  is  to  remain  in  the 
vendor,  payment  is  a  condition  precedent,  and  until  made  the  property 
is  not  vested  in  the  purchaser;  the  latter  cannot,  by  a  sale  to  even  a  bona 
fide  purchaser,  divest  the  title  of  the  original  owner.  {^Sumner  v.  McFat- 
Ian,  15-600;  Owens  v.EasHngi  et  cd.,  18-446;  HaU  v.  Draper,  20-137;  Lynds 
V.  WinkUr,  23-697.] 

2. —  Where  by  express  agreement  between  8.,  the  owner  of  a  wagon, 

and  B.  and  H.,  the  owner  of  the  wagon  sells  it,  receiving  in  payment 
therefor  the  note  of  R.,  with  H.  as  security,  and  the  title  of  the  wagon 
is  to  pass  to  and  remain  in  H.  until  the  payment  of  the  note  by  R.,  and 
the  wagon  is  delivered  to  and  used  by  R.,  held,  that  the  latter  has  no  title 
to  the  property  until  the  payment  by  him  of  the  note,  and  th^t  until 
that  time  he  cannot,  by  sale  to  even  a  bona  fide  purchaser,  divest  H.  of 
the  title. 

8.  Bkplbvin;  Several  ChaUeU ;  Qeneral  Verdict;  Error;  Practice.  Where  in 
an  action  of  replevin  for  the  possession  of  several  separate  chattels, 
tried  before  a  jury,  a  general  verdict  is  returned 'and  judgment  rten-< 
dered  in  &Tor  of  the  plaintiff  for  the  possession  of  t^  the  f^hattelSi  and 
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it  appears  that  the  district  court  erred  in  its  instmctionB  as  to  the  valid- 
ity of  the  plaintiff's  title  to  one,  but  committed  no  other  error,  this  conrt 
must  set  aside  the  entire  verdict  and  judgment,  and  remand  the  case  for 
a  new  trial,  and  cannot  divide  the  judgment,  and,  reversing  as  to  the  one 
chattel  concerning  which  the  error  was  made,  sostain  it  aa  to  the  others. 
[IfoZton  ».  JfoPii^,  27-286.] 


Error  from  Washington  Distjict  Court 

Replevin,  brought  by  Milne,  as  plaintiff,  and  as  owner  of  the 
property,  to  recover  the  possession  of  a  span  of  mules  and  a ' 
double^wagon.  Hallowell^  defendant,  claimed  title  in  himself. 
Trial  at  the  December  Term  1874.  The  facts,  and  the  in- 
structions complained  of,  appear  in  the  opinion.  Verdict  for 
plaintiff,  and  the  defendant  brings  the  case  here  on  error. 

J.  W.  Rector  J  for  plaintiff  in  error. 
Joseph  6.  Lowey  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J. :  This  was  an  action  of  replevin  for  the  possession 
of  a  wagon  and  team.  The  testimony  disclosed  these  facts: 
One  George  W.  Reedy  occupied  a  farm  of  plaintiff  in  error  as 
a  tenant,  and  had  in  hie  possession  this  team  and  wagon.  He 
took  them  to  Missouri  and  there  sold  them  to  defendant  in 
error.  And  the  question  presented  was,  as  to  Reedy *8  title,  and 
right  to  sell.  So  far  as  the  team  is  concerned  no  point  is  made 
by  counsel  for  plaintiff  in  error,  further  than  that  the  verdict 
is  against  the  evidence.  But  as  to  the  wagon,  he  claims  that 
an  instruction  given  was  erroneous.  It  appeared  that  the 
wagon  was  bought  from  one  Snyder  by  Reedy;  that  in  pay- 
ment therefor  Reedy  gave  his  note,  with  Hallowell  as  security, 
and  that  this  note  had  never  been  paid  by  Reedy.  There  was 
testimony  tending  to  show  that  this  was  the  entire  extent  of 
the  transaction  as  between  these  three  parties.  There  was  also 
testimony  tending  to  show  that  Hallowell  declined  to  sign  the 
note  as  surety  until  he  was  protected,  and  that  by  agreement 
between  the  three  the  title  in  the  wagon  was  to  pass  to  Hallo- 
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well  and  remain  in  him  until  the  note  waa  paid  by  Reed  v. 

Upon  these  facts,  at  the  instance  of  plaintiff,  the  court  gave  this 

instruction : 

"  K  the  jury  find  that  Greo.  W.  Reedy  purchased  the  wagon 
in  question  of  T.  B.  Snyder,  and  that  defendant  Hallowell  was 
security  for  said  Reedy  to  said  Snyder  for  the  payment  of  the 
purchase-money  for  said  wagon,  then  they  will  find  for  plain- 
tiff; and  it  can  make  no  dinerence  whether  said  Hallowell  was 
to  own  said  wagon  until  the  same  was  paid  for  or  not,  provided 
said  Reedy  retained  possession  of  said  wagon." 

It  also,  at  the  instance  of  defendant,  gave  this  instruction: 

"If  the  jury  find  from  the  evidence  that  Reedy  bought  said 
wagon,  and  that  Hallowell  went  on  the  note  as  security  on  con- 
dition that  Reedy  was  to  deliver  the  wagon  to  him  to  remain 
Halloweirs  property  until  Reedy  paid  said  note,  then  said  sale 
was  only  conditional,  and  the  wagon  remained  Hallowell's 
property  until  Reedy  paid  said  note," 

The  instruction  first  quoted  plaintiff  in  error  insists  was 
erroneous;  and  with  this  we  are  inclined  to  agree.  By  the 
mere  signing  the  note  as  surety,  of  course  Hallowell  obtained 
no  interest  in  or  title  to  the  property;  and  whether  the  note 
was  paid  or  not,  Reedy  would  have  had  full  powei:  to  sell  and 
pass  a  good  title.  But  something  more  is  involved  here.  By 
agreement  the  title  was  to  pass  to  Hallowell,  (at  least  that  is 
the  assumption  in  the  instruction,)  and  so  remain  until  the 
price  was  paid.  The  consideration  for  such  agreement  was 
ample,  and  the  power  to  make  it  unquestioned.  The  transac- 
tion is  the  same  as  though  Hallowell  had  owned  the  property 
in  the  first  place,  and  delivered  it  to  Reedy  upon  an  agreement 
that  the  title  should  pass  to  him  when  (and  only  when)  he  paid 
the  price  therefor.  It  is  no  more  nor  less  than  a  conditional 
sale.  The  vital  question  in  all  such  cases  is,  the  location  of  the 
title.  Here  it  was  located  in  Hallowell;  and  Reedy  not  having 
it,  could  not  (Hallowell  being  guilty  of  no  laches)  transfer  it 
to  one,  even  though  he  were  an  innocent  purchaser.  We  have 
had  the  question  of  conditional  sales  recently  before  us  in  the 
case  of  Sumner  v.  McFarUm^  (16  E!as.  600,)  and  no  further  com- 
ment thereon  is  needed.  See  also  Becgamin  on  Sales^  Am«  ed.^ 
S  820,  and  notes. 
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This  case  having  been  tried  by  a  jury,  and  a  general  verdict 
rendered,  we  cannot  permit  the  judgment  to  stand  as  to  part 
of  the  property,  and  reverse  it  as  to  the  rest,  but  must  simply 
remand  the  case  with  instructions  to  grant  a  new  trial. 

All  the  Justices  concurring. 


Patrick  Mugan  v.  Timotht  Halbt. 

1.  Pleading ;-  AUegcUions  of  "Time"  An  omission,  in  a  bill  of  particalan 
for  work  and  labor,  to  state  the  time  at  which  the  work  sued  for  was 
done,  is  not  a  fatal  defect,  or  one  sufficient  to  justify  this  court  in  revers- 
ing a  judgment  rendered  thereon.    ^Backus  v.  Clark,  1-303.] 

2.  Motion  fob  Nbw  Trial;  Newly-Discovered  Eddence;  Competency;  Mate- 
riality; De  Minimis.  H.  sued  M.  before  a  justice  of  the  peace  for  work 
and  labor,  claiming  |39.  Judgment  was  rendered  in  his  favor.  Upon 
appeal  by  defendant  to  the  district  court,  and  trial  there  by  a  jury,  they 
found  in  his  favor  for  $23.55.  Upon  the  trial  he  testified  to  working  at 
an  agreed  price  of  $1 .50  per  day.  The  defendant  conceding  that  such  was 
the  first  agreement,  testified  that  by  a  subsequent  arrangement  plaintiff 
was  to  receive  but  one  dollar  per  day,  and  that  34}  days'  work  was  under 
the  new  arrangement.  Upon  this  plaint ifi*  and  defendant  were  the  only 
witnesses.  Upon  the  plaintiff's  testimony  he  was  entitled  to  a  verdict 
for  the  full  amount  of  his  claim.  Upon  the  defendant's  testimony  he 
had  overpaid  the  plaintiff.  The  verdict  was  general,  so  that  except  for 
the  difference  between  the  amount  of  the  claim,  and  that  of  the  verdict, 
there  was  nothing  to  show  whether  the  jury  believed  the  testimony  of 
the  plaintiff  or  that  of  the  defendant  upon  this  matter.  Defendant  made 
a  motion  for  a  new  trial,  claiming  that  since  the  trial  he  had  ascertained 
that  there  was  a  witness  by  whom  he  could  prove  that  plaintiff  at  two 
different  times  stated  that  he  was  receiving  only  one  dollar  a  day.  He 
did  not  disclose  how  he  had  found  out  this  witness,  nor  was  there  any- 
thing tending  to  show  whether  or  not  the  situation  of  the  witness 
and  his  relation  to  the  matter  in  controversy  were  such  as  to  have  re- 
quired the  defendant,  in  the  exercise  of  due  diligence,  to  have  made  pre- 
vious inquiry  of  him  as  to  his  knowledge  of  the  facts  in  the  case:  Held, 
That  in  view  of  the  fact  that  two  trials  had  already  been  had,  each  re- 
inlting  in  favor  of  the  plaintiff,  that  the  amount  to  be  affected  by  the 
new  testimony  was  small,  that  it  was  at  least  doubtful  whether  the  jury 
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did  not  find  the  fact  to  be  as  it  was  claimed  this  testimony  would  show  it 
to  be,  and  that  it  was  not  clear,  even  if  they  did  not  so  find,  that  a  sub- 
sequent jury  would  with  the  new  testimony  find  a  difierent  verdict,  this 
court  will  not  reverse  the  action  of  the  district  court  refusing  a  new  trial. 


Error  from  Douglas  District  Court. 

Action  by  jHo&y,  to  recover  for  work  and  labor.     Trial  and 
Judgment  for  plaintiff  at  the  October  Term  1874.     Mugan 
brings  the  case  here  on  error. 

A.  J.  Reidy  for  plaintiff  in  error. 

David  C.  Beach^  and  J*.  Jay  Bucky  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J. :  This  was  an  action  for  work  and  labor,  brought 
before  a  justice  of  the  peace,  and  taken  on  appeal  to  the  dis- 
trict court.  In  both  courts  judgment  was  rendered  in  favor 
of  the  plaintiff,  defendant  in  error.  Three  questions  are 
raised  by  counsel  for  plaintiff  in  error.  He  insists  that  the 
bill  of  particulars  is  fatally  defective,  in  that  it  gives  no  dates, 
and  specifies  no  time  during  which  the  plaintiff  was  working 
for  defendant,  but  simply  asks  judgment  for  a  certain  amount 
^*for  work  and  labor  done  and  performed  by  plaintiff  for  de- 
fendant, at  the  special  instance  and  request  of  defendant,  and 
for  which  defendant  promised  to  pay."  No  objection  was  made 
to  the  pleading  in  the  district  court.  No  motion  to  make  it 
more  definite  and  certain;  a,nd  no  objection  to  the  introduc- 
tion of  evidence  under  it  And  it  was  decided  in  the  early 
case  of  Backus  v.  Clarky  1  Eas.  303,  that  even  in  a  petition  an 
omission  of  any  allegation  of  the  time  when  the  work  was  done, 
was  not  a  fatal  defect 

A  second  point  made  is,  that  the  verdict  was  contrary  to 
the  evidence.  Each  party  was  his  own  principal  witness. 
Each  had  some  slight  corroboration.  And  a  verdict  either 
way,  upon  such  conflicting  testimony,  would  be  conclusive 
upon  this  court.    True,  the  plaintiff  appears  to  have  been  an 
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Ignorant  man/ and  to  have  kept  no  book  account  of  the  num- 
ber of  days'  work,  or  the  payments  inade,  while  the  defendant 
presented  axi.  itemized  account  shoWing  every  day's  work,  and 
every  payment  made;  and  so  his  testimony  upon  the  record 
seems  clearer,  more  definite  and  precise.  But  the  jury  do  not 
seem  to  have  fully  credited  his  statements,  and  we  cannot  say 
that  they  were  bound  to  believe  him,  and  disbelieve  the  plain- 
tiff. Perhaps  the  very  particularity  of  his  account  may  have 
justly  excited  suspicion. 

But  the  principal  question  arises  on  the  overruling  of  the 
motion  for  a  new  trial.  One  of  the  grounds  therefor  was 
newly-discovered  evidence.  Upon  the  trial  plaintiff  testified 
that  defendant  was  to  pay  him  $1.50  per  day  for  certain  work. 
The  defendant,  conceding  that  such  was  the  original  agree- 
ment, testified  that  subsequently  a  new  arrangement  was  made 
by  which  the  plaintiff  was  to  work  for  $1  a  day;  and  accord- 
ing to  his  account  there  were  84J  days'  work  under  this  new 
arrangement.  This  would  make  a  difference  of  $17.25.  The 
plaintiff  claimed  $39,  but  the  jury  only  found  in  his  fiavor 
$23.55.  Upon  this  question  there  was  no  testimony  other 
than  that  of  the  two  parties.  As  newly-discovered  evidence 
defendant  claimed  that  since  the  trial  he  had  ascertained  that 
one  Cassiday  would  testify  that  plaintiff  had  upon  two  dif- 
ferent occasions  told  him  that  he  was  receiving  only  $1  a  day 
for  his  work.  He  testifies  that  he  did  not  know  of  this  testi- 
mony before  the  trial.  It  does  not  appear  how  he  obtained 
the  knowledge  of  this  testimony,  nor  whether  the  situation 
and  relation  of  the  witness  to  the  matters  in  issue  were  such 
that  due  diligence  would  have  compelled  inquiry  of  the  wit- 
ness as  of  one  likely  to  know  something  about  the  case.  But 
conceding  the  matter  of  diligence,  it  does  not  seem  to  us  that 
we  are  justified  in  reversing  the  ruling  of  the  district  court 
refusing  a  new  trial.  In  the  first  place,  it  would  seem  prob- 
able that  the  jury  had  given  credence  to  the  testimony  of 
defendant  upon  this  very  point.  For  according  to  the  testi- 
mony of  the  plaintiff  he  was  entitled  to  a  verdict  for  the  full 
amount  claimed,  and  a  trifle  more.    Deducting  the  $17.25 


JANUARY  TERM,  1876.  71 

Opinion  of  the  Court. 

and  allowing  interest  as  claimed  would  make  the  amount 
very  nearly  that  of  the  verdict  As  the  verdict  was  general, 
we  cannot  of  course  know  that  this  was  the  matter  upt5n  which 
the  jury  found  for  less  than  the  claim,  but  it  at  least  seems 
quite  probable  from  the  testimony.  The  instructions  are  not 
preserved  in  the  record,  and  perhaps  they  were  so  strong  and 
direct  upon  this  matter  that  the  court  was  clear  in  the  belief 
that -this  was  the  very  matter  upon  which  the  jury  found  less 
than  the  plaintiff's  claim.  Again,  the  amount  to  be  affected 
by  this  new  testimony  is  small.  True,  it  is  more  than  one- 
half  the  amount  of  the  verdict,  but  the  amount  in  controversy 
is  small.  This  is  a  matter  which  the  court  may  properly  take 
into  consideration  in  determining  a  question  like  this.  There 
is  no  certainty  that  with  this  testimony  a  subsequent  jury  would 
find  differently.  The  expense  of  a  new  trial,  both  to  the  pub- 
lic and  the  parties,  would  probably  exceed  the  amount  affected 
by  the  new  testimony.  It  is  for  tiie  interests  of  the  public,  as 
well  as  of  the  parties,  that  the  litigation  cease.  We  do  not 
decide  that  this  testimony  is  strictly  cumulative,  and  therefore 
not  of  a  character  to  justify  the  granting  of  a  new  trial,  but 
we  do  hold  that  in  this  case,  after  two  trials  have  been  had, 
where  the  amount  affected  by  the  new  testimony  is  small,  and- 
where  it  is  at  least  uncertain  whether  the  jury  did  not  find  the 
fiict  to  be  as  it  is  claimed  this  testimony  would  show  it  to  be, 
and  where  it  is  not  clear  that,  even  if  they  did  not  so  find,  a 
subsequent  jury  would,  with  the-  new  testimony,  find  a  differ- 
ent verdict,  this  court  will  not  say  that  the  district  court 
abused  its  discretion  in  refusing  to  grant  a  new  trial. 
The  judgment  will  be  affirmed. 

All  the  Justices  conjcurring. 
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Jesss  Georgb  V.  The  Township  of  Oxford. 

MuNidPAti  B0KD6,  Ismed  under  Special  Act;  ReguiremerU  of  Act  MuA  he  Cbm- 
plied  with.  Where  an  act  of  the  legislature  was  passed  March  Ist  1872, 
which  took  effect  March  21st  1872,  authorizing  a  certain  township  to  issue 
bonds  upon  condition  that  a  majority  of  the  electors  of  the  township 
should  first  vote  for  their  issue  at  an  election  to  be  held  for  that  purpose, 
and  such  act  provides  among  other  things  that "  the  lime  and  place  of  hold- 
ing said  election  thaU  be  designated  by  the  said  trustee,  treasurer  and  clerk^ 
(or  any  two  of  them)  by  giving  at  leoMt  thirty  day^  notice  by  posting  writ- 
ten or  printed  notices  thereof  in  three  of  the  most  public  places  in  said 
township,  and  the  election  is  held  on  April  8th,  only  eighteen  days  after 
said  act  took  effect,  and  the  bonds  are  issued  on  April  15th,  only  twenty- 
five  days  after  the  act  took  effect;  and  all  this  is  shown  on  the  face  of  the 
bonds.  hM,  that  both  the  election  and  the  bonds  are  void ;  that  sufficient 
time  did  not  elapse  after  the  act  took  effect  and  before  the  election  was 
held  and  the  bonds  issued;  and  that  no  person  can  be  an  innocent  pur> 
chaser  of  said  bonds. 


Original  Proceedings  in  Mwndamus. 

On  the  verified  petition  of  George^  showing  that  he  was  the 
owner  and  holder  of  two  bonds  (Nos.  11  and  12,)  and  the 
coupons  thereof,  of  a  Beries  of  twenty  bonds  of  J500  each, 
issued  by  The  Township  of  Oxford^  in  Sumner  county,  April 
15th  1872 — that  the  coupons  on  said  bonds  which  became  due 
and  payable  October  16th  1874  remained  unpaid,  and  the  proper 
officers  of  said  Oxford  township  neglected  and  refused  to  levy  a 
tax  on  the  taxable  property  of  their  said  township  to  pay  said 
coupons,  an  alternative  writ  of  mandamus  was  allowed  by  this 
court,  and  issued  August  5th  1875,  returnable  August  28th, 
commanding  the  said  township,  and  the  proper  officers  thereof, 
to  proceed  at  once  to  levy  and  collect  a  tax  sufficient  to  pay  in 
full  the  amount  due  said  George  upon  said  coupons,  or  to  show 
cause  before  this  court,  why  they  refuse  to  do  bo.  The  follow- 
ing is  a  copy  of  one  of  said  bonds: 
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No.  11.  1500. 

OXFORD  TOWNSHIP  BRIDGE  BOND. 
COUNTY  OF  SUMNEB,  STATE  OF  KANSAS. 

Tbb  Township  of  Oxford,  in  the  County  of  Sumner,  and  State  of  Kan- 
sas, hereby  promises  to  pay  to ,  or  bearer,  the  sum  of  Five 

Hundred  Dollars  on  the  16th  day  of  April  1882,  with  interest  thereon  at  the 
rate  of  ten  per  cent,  per  annum,  payable  semi-annually  on  the  15th  day  of 
October  and  April  of  each  year,  u^on  the  presentation  of  the  coupons 
therefor  hereto  attached .  Both  principal  and  in  terest  payable  at  the  Ameri- 
can Exchange  National  Bank  in  the  city  of  New  York. 

This  bond  is  one  of  an  issue  of  Ten  Thousand  Dollars  made  for  the  pur- 
pose of  aiding  in  the  building  of  a  bridge  across  the  Arkansas  river  at  the 
Town  of  Oxford,  in  the  County  of  Sumner,  and  State  of  Kansas;  and  in 
pursuance  of  an  act  of  the  legislature  of  the  State  of  Kansas,  entitled  ''An 
act  authorizing  the  Trustee,  Treasurer  and  Clerk,  (or  any  two  of  them,)  of 
the  township  of  Oxford,  county  of  Sumner,  and  state  oif  Kiansas,  to  subscribe 
for  stock  in  the  Oxford  Bridge  Compan}^  to  the  amount  of  Ten  Thousand 
Dollars  to  aid  in  the  construction  of  a  bridge  across  the  Arkansas  river,  at 
Oxford,  in  said  county  and  State,  and  to  issue  the  bonds  of  said  townsnip 
inpayment  therefor,"  approved  March  1st,  1872;  and  in  pursuance  of  a  vote 
of  the  qualified  electors  of  said  township,  had  at  an  election  held  therein 
on  the  8th  day  of  April  1872,  which  said  election  resulted  in  a  majority  of 
112  in  favor  of  issuing  said  bonds  in  a  total  vote  of  140.  The  faith  of  said 
township,  and  the  receipts  for  toll  of  said  bridge,  are  pledged  to  the  pay- 
ment of  this  bond  and  interest. 

In  testimony  whereof,  the  Township  Trustee,  Clerk  and  Treasurer  of  said 
township,  have  caused  this  bond  to  be  issued,  duly  signed,  attested,  and 
countersigned,  this  15th  day  of  April,  1872. 

Gbobqs  T.  Walton,  TnuUe, 

Attest:  John  H.  Folks,  Clerk. 

Countersigned— T.  E.  Clabk,  Treamrer, 

The  defendant  showed  cause,  alleging  that  said  bonds  were 
issued  without  warrant  or  authority  of  law;  that  the  act  of 
the  legislature  referred  to  in  said  bond,  and  alternative  writ 
of  naandamus,  is  repugnant  to  the  constitution,  and  void;  that 
no  notice  was  given  by  the  trustee,  treasurer  and  clerk  of  said 
township,  to  the  electors  thereof,  of  th^  time,  place,  and  pur- 
pose of  the  election  referred  to  in  said  bonds;  that  said  bonds 
were  issued  Within  a  less  period  than  thirty  days  from  the  time 
when  said  act  took  effect;  that  said  bonds  were  made  and  is. 
sued  in  payment  for  a  subscription  of  $8,300  made  by  the 
trustee,  treasurer,  and  derk  of  said  township  to  the  capital 
stock  of  the  "Oxford  Bridge  &  Ferrj^  Company;"  and  that 
said  "Oxford  Bridge  AFerry  Company"  was  and  is  a  private 
corporation,  engaged  in  building  and  maintaining  a  toll-bridge^ 
and  running  a  toll-ferry  across  the  Arkansas  river,  at  the  town 
of  Oxford,  At  the  hearing  of  plaintiff's  motion  for  a  peremp- 
tory mandamus,  in  October  1$76,  it  was  agreed  :by  the  parties^ 
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that  the  election  waa  held  and  resulted  aa  recited  in  the  hond, 
but  that  there  waa  no  record  evidence  that  any  notice  of  said 
election  had  been  given,  and  that  said  "  Oxford  Bridge  k  Ferry 
Company '^  waa  and  ia  a  private  corporation,  aa  alleged  in  de- 
fendant's return. 

Thomas  George^  for  plaintiff: 

The  ultimate  object  to  be  attained,  aa  shown  by  both  the 
title  and  the  body  of  the  act  cited  in  the  bonds,  (Laws  of  1872, 
p.  820,)  is  one  and  the  same  thing,  namely,  the  construction  of 
a  bridge  across  the  Arkansas  river  at  the  town  of  Oxford  in 
Sumner  county.  The  act  is  not  repugnant  to  §  16  of  art,  2  of 
the  constitution.  Nor  is  said  act  repugnant  to  §  1 7  of  art  2  of 
the  constitution.  The  act  is  not  a  "  special  law,"  within  the 
meaning  of  that  section;  and  the  legislature  is  the  judge 
whether  the  purpose  could  or  could  not  be  better  accom- 
plished by  a  general  law.  1  Kas.  178;  11  Kas.  23. 

But  it  is  claimed  that  said  act  is  unconstitutional  for  the 
reason  that  it  provides  for  the  levy  and  collection  of  taxes  in 
aid  of  a  private  purpose.  Is  it  possible,  that  a  bridge  built 
across  the  Arkansas  river,  and  used  by  the  public  at  will,  is 
not  a  public  benefit?  Undoubtedly  the  legislature  that  passed 
this  act  conaidered  that  the  public  would  be  benefited  by  the 
construction  of  said  bridge,  or  it  never  would  have  provided 
for  the  levy  and  collection  of  taxes  for  the  purpose  of  assisting 
in  its  erection.  And  the  result  of  the  vote  cast  at  the  election 
held  under  and  by  virtue  of  said  act  ahowa  that  the  people  of 
the  township  sought  to  be  taxed  considered  the  erection  of  said 
bridge  a  public  benefit  To  make  a  tax-law  unconstitutional 
on  the  ground  last  mentioned,  it  muat  be  apparent  at  firat  blaeh 
that  the  community  taxed  can  have  no  poaaible  intereat  in  the 
purpoae  to  which  their  money  ia  to  be  applied.  (2  Coler'a  Law 
of  Municipal  Bonda,  812,  §  17;  16  Wall.  698.)  Bridgea  are  not 
private  affaira.  They  are  public  improvementa,  and  it  ia  the 
right  and  duty  of  the  atate,  county  or  townahip  to  advance  the 
intereat  and  promote  the  welfare  of  the  people  by  making  or 
cauaing  them  to  be  made  at  the  public  expenae«    But  if  a  state 
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declines  to  make  a  desirable  public  improvement,  sbe  may  per* 
mit  it  to  be  done  by  a  company;  and  the  fact  that  it  is  made 
by  a  private  corporation  does  not  take  away  its  character  as  a 
public  work. 

The  defendant  contends  that  said  bonds  and  coupons  were 
issued  without  authority  of  law,  for  the  reason  that  the  pro* 
visions  of  the  law  under  which  they  were  issued,  were  not 
complied  with,  in  this,  that  they  did  not  give  notice  of  the 
time  and  place  of  holding  the  election  provided  for  by  said 
law.  The  notice  of  the  time  and  place  of  holding  said  election 
was  not  just  such  a  notice  as  should  have  been  given;  yet, 
after  the  electors  of  said  township  met  pursuant  to  the  notice 
given,  and  proceeded  to  hold  an  election  for  the  purpose  men- 
tioned in  said  act,  and  a  great  miajority  of  the  votes  cast  at  said 
election  being  in  £Eivor  of  said  ^^  bridge  and  bonds,''  (and  that 
all  the  electors  of  said  township  were  present  and  voted  at  said 
election  is  not  denied  by  the  defendant,)  and  the  bonds  issued 
in  pursuance  of  said  election,  and  the  bonds  and  coupons  nego- 
tiated, and  into  the  hands  of  innocent  parties,  it  is  too  late  to 
object  to  the  irregularity  in  giving  notice  of  the  time  and  place 
of  holding  said  election. 

J.  Wade  MeDanaJdj  for  defendant: 

1.  The  special  act  of  the  legislature  approved  March  1st 
1872,  and  referred  to  in  the  alternative  writ,  and  on  the  face  of 
the  bonds,  as  the  foundation  for  their  issue,  is  unconstitutional, 
and  an  attempt  to  extend  the  legislative  power  beyond  its 
rightful  limits.  The  "Oxford  Bridge  Company"  is  a  private 
corporation,  operated  for  private  gain ;  and  the  power  of  taxar 
tion  cannot  be  exercised  or  used  in  aid  of  private  purposes. 
Sedg.  on  Const  &  Stat.  Law,  688;  Dillon  Munic.  Corp.  §465; 
Citizens^  Loan  Assoc,  v.  City  of  Topeka,  20  Wall.  655;  Natiojial 
Bank  v.  City  oflola^  9  Kas.  689;  Leavenworth  Co.  v.  Miller^  7  Kas. 
479;  Clark  v.  Des  Moines,  19  Iowa,  199. 

Said  act  is  also  invalid,  because  the  subject  thereof  is  not 
stated  in  the  "title.''  {CommWs  of  Sedgwick  Co,  v.  Bailey ,  18 
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Eas.  600.)  The  title  permits  a  svbscripiion^  to  the  stock  of  a* 
certain  company,  and  the  issue  of  the  bonds  of  the  towDsfaip  in 
payment  for  such  subscription;  while  the  purview  of  the  act 
authorizes  and  directs  the  issue  of  the  bonds  of  the  township  to 
the  amount  of  ten  thousand  dollars,  as  a  dcfnatian^  for  a  certain 
purpose. 

Said  act  is  also  a  special  law,  and  is  repugnant  to  §  17  of 
art.  2  of  the  constitution. 

2.  There  was  not  a  sufficient  compliance  with  the  provisions 
of  said  act,  (ch.  158,  Laws  of  1872,)  on  the  part  of  the  trustee, 
treasurer  and  clerk  of  the  defendant  township,  as  was  neces- 
sary in  order  to  vest  in  them  the  authority  to  issue  said  bonds. 
Sec.  5  of  said  act  provides,  that  before  any  bonds  should  be 
issued  under  said  ch.  158  the  question  of  issuing  bonds  should 
be  submitted  to  the  electors  of  the  township  at  an  election  to- 
be  held  for  that  purpose,  and  that  thirty  days'  notice  of  such 
election  should  be  given  by  a  majority  of  the  officers  named. 
This  was  not  done.  The  act  was  approved  March  Ist,  to  take 
effect  on  its  publication.  It  was  published  March  2l8t  The 
election  was  held  April  8th,  and  the  bonds  were  issued  April 
15th.  There  was  therefore  no  power  to  issue  the  bonds,  and 
they  are  void.  Hoppel  v.  Brown  Township^  18  Ohio  St.  311; 
Beckel  r.  Union  Township ^  16  Ohio  St.  437. 

3.  The  subscription,  in  payment  for  which  these  bonds  were 
issued  and  delivered,  was  made  to  the  capital  stock  of  the 
** Oxford  Bridge  &  Ferry  Company;"  and  this  of  itself  is 
quite  enough  to  invalidate  the  bonds.  If  a  subscription  was 
in  any  event  authorized  by  the  statute,  it  was  authorized  to  be 
made  to  the  "Oxford  Bridge  Company" — and  to  no  other 
company  or  corporation.  The  **  Oxford  Bridge  k  Ferry  Com- 
pany "  is  not  in  law  the  "  Oxford  Bridge  Company,"  and  hence 
the  subscription  was  unauthorized,  and  the .  bonds  issued  in 
payment  therefor  are  void.  Lewis  v.  CommWs  of  Bourbon  Cfa., 
12  Kas.  186;  Marsh  v.  Fulton  Cb.,  10  Wall.  676. 

4.  The  plaintiff  is  not  an  innocent  purchaser  without  notice. 
The  recitals  on -the  fkce  of  the  bonds  are  notice  of  their  in- 
validity, so  plain  "that  he  who  runs  may  read."    The  recitals^ 
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on  the  face  of  the  bonds,  refer,  first,  to  the  act  of  the  legisla- 
ture, claimed  as  the  foundation  for  the  proceedings,  which 
resulted  in  their  issuance;  and  next  to  the  date  of  the  election 
pursuant  to  the  result  of  which  they  purport  to  have  been 
issued,  and  show  also  that  the  bridge,  in  aid  of  the  construc- 
tion of  which  they  were  issued,  was  a  toll-bridge.  Any  pur- 
chaser of  these  bonds,  or  the  coupons  belonging  to  them,  is 
undoubtedly  chargeable  with  notice  of  the  full  text  of  the  law 
under  which  they  purport  to  have  been  issued;  and  if  such 
purchaser  omits  to  ascertain  whether  in  fact  there  ever  was 
such  a  law,  and  if  so,  then  whether  it  was  in  force  arid  of 
effect  during  the  pendency  of  the  proceedings  resulting  in  the 
issuance  of  the  instruments  which  depend  upon  it  for  their 
validity,  he  certainly  so  omits  at  his  peril.  12  Kas.lSG.  Each 
and  every  irregularity  in  the  issue  of  these  bonds  appears  of 
record  upon  the  face  of  the  public  records  of  said  township 
and  county.  No  notice  of  the  election  was  given;  the  election 
was  held  on  the  eighteenth  day  after  said  statute  was  first  pub* 
lished,  and  said  bonds  issued  on  the  iweniy-ffth  day  after  said 
act  took  effect. 


The  opinion  of  the  court  was  delivered  by 

Valbntinb,  J. :  Passing  over  all  preliminary  and  minor  ques- 
tions, the  main  question  presented  to  us  in  this  case  is,  whether 
certain  bonds  issued  by  the  township  of  Oxford,  in  Sumner 
county,  to  the  "  Oxford  Bridge  k  Ferry  Company,"  a  private 
corporation  of  said  township,  are  valid.  Said  bonds  show  upon 
their  face  that  they  were  issued  on  April  15th  1872,  "in  pur- 
suance of  an  act  of  the  legislature  of  the  state  of  Kansas, 
entitled  *An  act  authorizing  the  trustee,  treasurer,  and  clerk 
(or  any  two  of  them)  of  the  township  of  Oxford,  county  of 
Sumner,  and  state  of  Kansas,  to  subscribe  for  stock  in  the  Ox- 
ford Bridge  Company  to  the  amount  of  ten  thousand  dollars, 
to  aid  in  the  construction  of  a  bridge  across  the  Arkansas  river 
at  Oxford  in  said  county  and  state,  and  to  issue  the  bonds  of 
said  township  in  payment  therefor,'  approved  March  1st  1872; 
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and  in  pursuance  of  a  vote  of  the  qualified  electors  of  said 
township  had  at  an  election  held  therein  on  the  8th  day  of 
April  1872."  Said  act  took  effect  March  2l8t  1872.  (Laws  of 
1872,  pp.  820,  321.)  It  provides  for  issuing  "  the  bonds  of  said 
township  to  the  amount  of  ten  thousand  dollars,  for  the  par- 
pose  of  aiding  in  the  building  and  constructing  a  bridge  across 
the  Arkansas  river  at  the  town  of  Oxford  in  said  county  and 
state; "  (§1.)  But  to  whom  the  bonds  were  to  be  issued,  is  not 
designated  in  the  act.  And  the  body  of  the  act  does  not  any- 
where provide  for  subscribing  for  stock  in  the  "  Oxford  Bridge 
&  Ferry  Company,"  or  in  any  other  company  or  corporation. 
The  title  of  the  act  mentions  the  "  Oxford  Bridge  Company,'* 
Said  act  also  provides  that, "  Before  any  of  the  bonds  herein- 
before mentioned  shall  be  issued,  the  question  of  issuing  said 
bonds  shall  be  submitted  to  the  legal  voters  of  said  township 
at  an  election  to  be  held  for  that  purpose,  which  said  election 
shall  be  conducted  in  all  respects  in  conformity  with  the  gen- 
eral election  laws  of  this  state.  The  time  and  place  of  holding 
said  election  shall  be  designated  by  the  said  trustee,  treasurer 
and  clerk  (or  any  two  of  them)  by  giving  at  least  thirty  days' 
notice  by  posting  written  or  printed  notices  thereof  in  three  of 
the  most  public  places  in  said  township; "  (§6.)  Now  the  elec- 
tion to  determine  whether  the  bonds  should  be  issued  or  not 
was  in  fact  held  on  the  8th  day  of  April  1872,  only  eighteen 
days  after  the  act  authorizing  the  issue  of  the  bonds  took  effect; 
and  this  is  shown  upon  the  face  of  the  bonds.  The  notices  of 
the  election  were  in  fact  given  only  from  March  24th  1872  to 
the  day  of  election,  only  fifteen  days  instead  of  thirty,  as  the 
act  prescribes;  but  this  is  not  shown  on  the  face  of  the  bonds. 
And  the  bonds  were  in  fact  issued  on  April  loth  1872,  only 
twenty-five  days  after  the  act  took  effect;  and  this  is  shown  on 
the  face  of  the  bonds.  We  do  not  mean  that  the  time  when  the 
act  took  effect  is  shown  on  the  face  of  the  bonds,  but  it  is  shown 
on  the  face  of  the  bonds  under  what  act,  and  under  what  eleo- 
tion,  the  bonds  were  issued,  and  when  the  election  was  held, 
and  when  the  bonds  were  issued;  and  everyone  having  anything 
to  do  with  the  bonds  is  required  to  know  when  the  act  under 
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which  they  were  issued  took  effect,  and  therefore  what  time 
elapsed  after  the  act  took  effect  till  the  election  was  held  and 
the  bonds  issued.  Now  we  think  the  election  under  which  the 
bonds  were  issued  was  void.  First,  because,  sufficient  time  had 
not  elapsed  after  the  act  took  effect,  and  before  the  election 
was  held ;  second,  because  sufficient  notice  of  the  election  had 
not  been  given,  and  could  not  have  been  given,  after  the  act 
took  effect  and  before  the  election  was  held.  And  we  think 
the  bonds  are  void  because  no  sufficient  or  valid  election  was 
held  authorizing  their  issue.  The  legislature  evidently  intended 
that  no  bonds  should  be  issued  unless  an  election  authorizing 
their  issue  should  first  be  held.  The  legislature  evidently  in- 
tended that  no  such  election  should  be  held  within  less  than 
thirty  days  after  the  act  should  take  effect;  and  the  legislature 
evidently  intended  that  no  such  election  should  be  held  unless 
**at  least  thirty  days'  notice"  thereof  should  first  be  given. 
The  bonds  were,  in  this  case,  issued  in  less  than  thirty  days 
after  the  act  authorizing  their  issue  took  effect.  As  we  have 
already  stated,  the  bonds  do  not  show  upon  their  face  that  the 
township  board  did  not  at  least  thirty  days  prior  to  said  elec- 
tion call  the  election  and  give  notice  Ihereof.  But  even  if  they 
had  done  so,  their  action  in  that  respect  would  have  been  void. 
Thirty  days  prior  to  said  election  there  was  no  law  in  force 
authorizing  the  township  board  to  call  an  election  for  any  such 
purpose,  or  to  give  any  notice  of  such  an  election.  There  is  no 
room  therefore  for  any  innocent  or  bona  Jide  purchaser-  of  the 
bonds  to  suppose  that  the  election  was  legally  called,  or  that  the 
proper  notices  thereof  were  legally  given.  And  as  this  is  an 
election  that  depends  for  its  validity  upon  being  legally  called, 
and  upon  legal  and  proper  notice  thereof  being  given  for  at 
least  thirty  days  prior  to  the  election,  and  as  these  things  were 
not  done,  the  election  must  be  held  to  be  invalid.  This  is 
wholly  unlike  an  election  where  the  object  of  the  election  and 
the  time  and  place  for  holding  the  same  are  all  fixed  by  law. 
There  the  election  is  valid,  although  a  notice  required  by  law 
may  not  be  given.  In  such  a  case  the  electors  are  presumed 
to  know  the  law.    They  are  presumed  to  know  what  is  to  be 
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of  the  cause,  where  he  is  tried,  convicted,  and  sentenced :  Hdd^  That 
the  judgment  of  the  district  court  will  not  be  reversed  merely  because 
of  such  failure  to  make  such  orden 

9.  Age  and  Size  of  Becbasbd;  Evidence;  Competency,  When  the  defend* 
ant  is  charged  with  the  offense  of  murder  in  the  second  degree,  and  the 
evidence  shows  that  the  defendant  killed  the  deceased  with  a  piece  of 
fence  rail,  it  is  error  for  the  state  to  show  among  other  things  that  the 
deceased  was  a  man  about  sixty  years  of  age  and  about  five  feet  and  six 
or  seven  inches  high.    [  Wise  v.  State,  2-419.] 

10.  Instruction;  Testimony  of  Chrrupt  Witness;  Province  of  Jury.  It  is  error 
for  a  court  to  instruct  the  jury  that,  **If  any  witness  has  willfully  testi- 
fied falsely  as  to  any  material  fact  in  the  case,  then  the  jury  should 
disregard  all  the  testimony  of  such  witness."  [ShsUabarger  v,  Nafus, 
15-547;  Highee  v.  McMillan,  1»-133 ;  A.T.<t8.F.  R.  R  Co,  v,  Retford,  1^-251 ; 
Oarvin  v.  Jennerson,  20-373 ;  Greer  v.  Higgins,  20-425.  Contra,  CampbtU  f . 
^aU,  3-488;  Hale  «.  RawaUie,  8-136;  SUOe  v.  Home,  9-131 ;  RusseU  v.  Stale, 
ex  rel.,  1 1-322 ;  Oannon  «.  Stevens,  13-461.]  Even  where  a  witness  has  tes- 
tified willfully,  corruptly  and  falsely  to  a  material  fact  in  a  case,  still  the 
question  as  to  whether  the  jury  should  disregard  the  whole  of  his  tes- 
timony should  be  left  entirely^  to  the  jury  themselves.  But  still,  whers 
such  erroneous  instruction  was  given  and  not  excepted  to,  the  supreme 
court  will  not  consider  the  error. 

11.  iNSTBUcrioN^  Res  Oestm;  CkmJtmwms  A(A;  Lapse  of  Time,  Where  evidence 
was  introduced  on  the  trial  of  Isaac  Potter  for  murder  in  the  second  de- 
gree, showing  that  George  Potter,  at  Brack's  comer,  in  the  presence  and 
hearing  of  the  defendant  said  *Hhat  he  wanted  to  kill  the  old  man, 
(meaning  the  deceased,)  that  that  was  his  intention,"  and  shortly  after- 
ward George  and  Isaac  Potter  followed  the  deceased,  each  armed  with 
a  piece  of  a  fence  rail,  and  Isaac  did  then  and  there  "  kill  the  old  man," 
hM,  that  it  was  not  error  for  the  court  to  refuse  to  instruct  the  jury, 
"that  unless  they  find  from  the  evidence  that  in  the  altercation  at 
Brack's  corner  George  Potter  was  aided,  counseled  or  abetted  by  Isaac 
Potter  in  what  be  did,  they  cannot  take  said  altercation  at  Brack's  cor- 
ner, or  any  acts,  words  or  conduct  of  George  Potter  into  consideration 
in  determining  the  guilt  or  innocence  of  defendant" 

12. QuMions  of  Fact;  Province  of  Jury.    Where  there  is  Bofificient 

evidence  introduced  to  prove  that  the  defendant,  who  is  charged  with 
murder  in  the  second  degree,  is  guilty  as  charged,  although  some  of  this 
evidence  is  contradicted  by  other  evidence,  it  is  not  error  for  the  court 
to  refuse  to  instruct  the  jury  that, "  tmder  the  evidenoe  in  this  case  they 
cannot  convict  the  defendant  of  murder  in  the  second  degree."  It  is 
the  province  of  the  Juiy  to  weigh  the  contradictory  and  conflicting  evi- 
denoe. 

18.  Verdicts —May  be  Corrected  in  Criminal  Cafes,  Where  a  j  ury ,  in  a  case  of 
murder  in  the  second  degree,  return  a  verdict  as  follows— "We,  the  Jury 
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find  the  defendant  guilty  as  charged/'  it  is  not  error  for  the  court,  after 
being  informed  by  the  jury  that  they  intended  to  find  the  defendant 
gnilty  of  murder  In  the  second  degree,  to  allow  the  verdict,  with  the 
consent  of  the  jury,  to  be  amended  so  as  to  read  as  follows — "  We,  the 
Jary ,  find  the  defendant  guilty  of  murder  in  the  second  degree,  as  ehaiged 
in  the  information." 


Appeal  from  Leavenworth  District  Cdvrt 

Information  for  murder  in  the  second  degree,  filed  originally 
in  the  district  court  of  Atchison  county,  where  a  trial  and  con- 
viction were  had.  The  defendant  appealed  to  this  court,  when 
such  conviction  was  reversed  and  a  new  trial  ordered.  (The 
State  V.  Isaac  Potter ^  18  Kas.  414.)  After  such  reversal  a 
change  of  venue  was  taken  from  Atchison  county  to  Leaven- 
worth county.  The  proceedings  subsequent  to  the  order 
changing  the  place  of  trial,  and  the  errors  complained  of 
on  this  appeal,  are  fully  stated  in  the  opinion,  ivfra.  Another 
case  growing  out  of  the  same  homicide  also  came  to  this  court 
on  appeal  from  Atchison  district  court,  and  was  heard  and  de- 
cided here  at  the  last  term.  ( The  State  Vi  George  Potter^  15  Kas. 
802.)  Full  statements  of  the  facts  will  be  found  in  the  reports 
referred  to — 18  Kas.  414,  and  16  Kas.  802.  The  present  con- 
viction  was  had  at  the  May  Term  1876  of  the  Leavenworth 
district  court,  and  the  defendant  brings  thd  case  here  on 
appeal. 

Hortcn  ^  Waggenery  and  C.  F.  Cochran^  for  appellant: 

At  the  June  Term  1874  of  the  district  court  of  Atchison 
county  an  information  was  filed  against  Isaac  Potter,  George 
Potter,  and  Walter  Boyle,  charging  them  with  murder  in  the 
second  degree,  in  the  killing  of  Jacob  B.  Keeley.  A  separate 
trial  was  had,  and  Idaac  Potter  convicted  of  murder  in  the  sec- 
ond degree,  and  sentenced  to  imprisonment  for  the  period  of 
ten  years,  from  which  judgment  and  sentence  he  appealed  to 
this  court  The  court  here  reversed  said  judgment,  and 
granted  a  new  trial.  At  the  November  Term  1874  a  change 
of  venue  was  ordered  by  the  district  court  of  Atchison  county 
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in  a  case  of  "The  State  vs.  Isaac  Potter,"  on  an  information 
for  manslaughter y  to  the  criminal  court  of  Leavenworth  county. 
At  the  May  Term  of  the  district  court  of  Leavenworth  county, 
(the  criminal  court  of  said  county  having  been  abolished,) 
Isaac  Potter  was  tried  on  a  copy  of  the  information  certified 
from  Atchison  county,  and  convicted  of  murder  in  the  second 
degree,  and  sentenced  to  the  penitentiary  for  ten  years,  from 
which  judgment  and  sentence  he  now  appeals  to  this  court 

1.  The  court  erred  in  not  sustaining  the  challenge  of  defend- 
ant to  the  entire  array  of  jurors,  as  the  same  was  not  a  "jury  of 
the  county  or  district  in  which  the  offense  was  alleged  to  have 
been  committed."  Const.,  Bill  of  Rights,  §10;  Wheeler  v.  The 
State,  24  Wis.  62;  Osbom  v.  The  State,  24  Ark.  629;  StaU  v.  Den- 
ton, 6  Coldw.  (Tenn.)  539. 

2.  It  was  improper  for  the  court  to  admit  evidence  as  to  the 
age,  size  and  strength  of  the  deceased.  This  was  not  necessary 
to  prove  any  ingredient  of  the  alleged  crime.  It  could  serve  no 
purpose  but  to  prejudice  the  minds  of  the  jury  against  defend- 
ant The  state  could  with  as  much  reason  introduce  evidence 
as  to  the  good  character  of  the  deceased,  as  to  introduce  evi- 
dence of  the  deceased's  want  of  ability  to  make,  or  to  resist,  an 
assault,  before  defendant's  defense  had  been  disclosed.  The 
reasons  for  such  rules  are  obvious.  "  Such  testimony  tends  to 
distract  the  minds  of  the  jury  from  the  principal  question,  and 
should  only  be  admitted  when  absolutely  essential  to  the  dis- 
covery of  the  truth."  The  State  v.  Potter,  18  Kas.  424. 

8.  The  court  erred  in  its  charge,  that  the  jury  should  dis- 
regard aU  of  the  evidence  of  any  witness  who  had  willfully 
test\&ed  falsely.  Shellabarger  r.  Nafus,  15  Kas.  547. 

4.  The  court  erred  in  refusing  to  give  instruction  No.  23, 
asked  for  by  defendant  It  will  be  seen  by  an  examination  of 
the  testimony,  (all  of  which  is  preserved  in  the  transcript,)  that 
all  of  the  witnesses  agree,  that  in  the  altercation  at  Brack's 
corner,  between  Oeorge  Potter  and  the  deceased,  (which  was 
the  inception  of  the  difficulty  that  terminated  so  unfortunately,) 
that  Isaac  Potter,  the  defendant  here,  in  no  manner  counseled, 
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aided  or  abetted  George  Potter  in  what  he  did.  To  say  the 
least,  there  is  evidence  tending  to  show  that  Isaac  Potter  took 
no  part  in  that  disturbance.  On  what  hypothesis  the  court 
revised  this  instruction  we  are  unable  to  see.  That  the  de- 
fendant was  prejudiced  by  such  refusal  of  the  court,  there  can 
be  no  question,  for  if  Isaac  Potter  w*as  bound  by  the  acts  and 
conduct  of  another,  in  which  he  took  no  part  in  any  manner 
whatever,  it  was  useless  for  him  to  make  any  defense. 

We  also  insist  that  the  court  erred  in  refusing  to  give  in- 
struction "No.  26^  asked  for  by  defendant.  We  insist  that  there^ 
18  an  entire  absence  of  testimony  tending  to  show  the  defendant 
guilty  of  murder  in  the  second  degree;  and  while  we  do  not 
desire  to  reflect  upon  the  jurors  before  whom  he  was  tried,  we 
feel  perfectly  justified  in  claiming  to  this  court  that  defendant 
was  so  convicted  through  prejudice,  and  not  from  the  testimony. 

5.  The  motion  for  a  new.  trial  should  have  been  sustained 
for  the  errord  of  law  hereinbefore  pointed  out,  and  because  the 
verdict  is  not  sustained  by  sufficient  evidence. 

6.  The  court  erred  in  overruling  the  motion  in  arrest  ol 
judgment.  The  district  court  of  Leavenworth  county  had  no 
jurisdiction  of  said  case.  The  pretended  order  for  a  change  ot 
venue  from  the  district  court  of  Atchison  county  was  made  in 
a  case  with  the  following  title,  viz. :  "  The  State  of  Kansas  v. 
Isaac  Potter. — Information  for  ManshtughierJ^  There  is  no 
pretense  that  the  transcript  discloses  any  order  for  a  change  of 
venue  in  any  case  against  Isaac  Potter  ^or  murder  m  the  second 
degree.  The  words  "  Information  for  Manslaughter,"  are  used 
to  designate  the  case  transferred^  and  form  a  part  of  the  order 
and  record;  yet  the  court  assumed  to  put  defendant  upon  trial 
for  murder  in  the  second  degree,  over  the  objections  of  de- 
fendant It  may  be  claimed  that  this  was  a  clerical  mistake, 
or  error.  Is  there  anything  in  the  record  upon  which  to  base 
such  a  claim?  Clearly  not.  Is  there  anything  in  the  record 
here  presented  that  justifies  this  court  or  the  court  below  in 
saying  that  there  was  only  one  case  pending  in  the  district 
court  of  Atchison  county  against  Isaac  Potter,  and  that  that 
was  otf  an  information  for  murder  in  the  second  degree?   Does 
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the  record  disclose  any  order  for  a  change  of  venue  from  the 
district  court  of  Atchison  in  a  case  against  Isaac  Potter  on  an 
information  for  "  murder  in  the  second  degree?*'  If  the  record 
does  not  disclose  this  jurisdictional  fact  affirmatively,  has  the 
court  a  legal  right  to  assume  it? 

Did  the  district  court  of  Leavenworth  county,  from  this  state 
of  the  record,  have  jurisdiction  to  try  defendant  for  murder  in 
the  second  degree?  What  iB  jurisdiction?  "The  power  to 
hear  and  determine  a  cause  is  jurisdiction.*'  6  Peters,  691, 709. 
"  To  have  jurisdiction  in  a  criminal  case,  is  to  have  power  to 
inquire  into  the  fkcts,  to  apply  the  law,  and  to  declare  the  pun- 
ishment in  a  regular  course  of  judicial  proceeding."  3  Metcalf, 
460, 462.  If  a  change  of  venue  was  granted  in  a  case  of  "  The 
State  vs.  Isaac  Potter,  in  an  information  for  Grand  Larceny ,'' 
would  the  court  to  which  a  change  of  venue  was  granted  have 
authority  to  place  hira  upon  trial  for  murder,  simply  from  the 
fiftct  that  other  papers  filed  in  the  case  showed  that  he  had  been 
charged  with  murder?  The  only  way  the  district  court  of 
Leavenworth  county  can  acquire  jurisdiction  of  a  criminal  case 
on  a  change  of  venue  from  another  district  is  from  the  order 
granting  such  change,  exclusively  and  alone.  The  record  must 
show  jurisdiction  aflirmatively.  Nothing  can  be  taken  by  in- 
tendment. 

7.  The  statute  authorizing  a  change  of  venue  was  not  com- 
plied with.  See  §§173  to  179,  criminal  code.  The  pretended 
order  granting  a  change  of  venue,  is  assumed  to.  have  been 
made  upon  the  affidavit  of  B.  P.  Waggener;  but  we  submit 
that  said  affidavit  did  not  authorize  the  judge  of  the  court  to 
enter  the  order  that  was  entered.  A  defendant  in  a  criminal 
case  may  have  it  removed  to  another  county  in  the  same 
judicial  district,  whenever  it  shall  appear  that  the  minds  of 
the  inhabitants  of  the  county  in  which  the  cause  is  pending 
are  so  prejudiced  against  him  that  a  fair  trial  cannot  be  had 
therein;  (Crim.  Code,  §171;)  but  cannot  have  the  cause  re- 
moved to  another  district,  unless  the  inhabitants  of  the  entire 
district  are  so  prejudiced  that  he  cannot  have  a  fair  trial  in 
the  district;  (Crim.  Code,  §175.)    The  application,  if  made  by 
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defendant,  must  be  by  petition,  setting  forth  the  &ct8  upon 
which  the  application  is  made,  which  must  be  made  to  appear 
by  affidavits  to  the  satisfaction  of  the  court;  (Crim.  Code, 
§177.)  In  this  case  nothing  of  this  kind  was  done  or  atr 
tempted.  The  court,  as  shown  by  the  affidavit,  stated  the 
case  would  be  transferred  to  Leavenworth  county,  but  no 
order  of  that  kind  was  entered.  On  the  27th  of  January 
1875,  said  affidavit  was  filed,  upon  which  the  judge  on  that 
date  entered  the  order  nunc  pro  tunc.  The  record  shows  that 
the  order  was  entered  December  12th  1874,  but  the  order 
itself  shows  it  was  made  upon  an  affidavit  that  was  not  made 
until  January  28th  1876.  Upon  this  statement  of  facts  as 
shown  by  the  record,  we  claim,  that  the  court  had  no  author- 
ity under  the  sections  above  referred  to,  on  its  own  motion, 
on  account  of  prejudice  existing  against  defendant  which 
would  prevent  his  having  a  fair  trial  in  Atchison  county,  to 
remove  said  case  to  Leavenworth  county  in  the  First  Judicial 
District.  We  also  claim,  that  the  order  granting  a  change  of 
venue  is  an  absolute  nullity,  and  conferred  no  jurisdiction 
upon  the  district  court  of  Leavenworth  county.  That  the 
requirements  of  a  statute  authorizing  a  transfer  of  a  case  from 
one  court  to  another  must  be  strictly  observed,  and  everything 
necessary  to  pass  jurisdiction  thereunto  must  appear  in  the 
record.  (Sweepson  r.  Cbfe,  18  Fla.  885.)  We  further  claim,  that, 
if  we  concede  for  the  sake  of  argument^  that  the  court  in 
ordering  a  change  of  venue  complied  with  the  statute  au- 
thorizing such  a  change,  we  contend  that  the  statute  is  in 
conflict  with  §10  of  the  Bill  of  Rights,  wherein  it  is  pro- 
vided that  in  all  prosecutions  the  accused  is  entitled  to  a 
"trial  by  an  impartial  jury  of  the  county  or  district  in  which 
the  offense  is  alleged  to  have  been  committed.''  The  only 
authority  the  court  or  judge  has  to  order  a  change  of  venue 
on  his  own  motion  is  derived  from  §§  1 78,  179  of  the  crim. 
code.  And  the  wibdom  of  the  section  of  the  constitution 
above  referred  to  is  forcibly  illustrated  in  the  case  at  bar. 
The  defendant  made  no  application  to  remove  his  trial  be- 
yond the  Second  Judicial  District,  and  the  record  fails  to 
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show  that  the  judge  of  that  district  was  in  any  manner 
disqualified;  yet  of  his  own  motion,  as  stated  in  his  order, 
he  removes  the  trial  to  another  district  on  account  of  the 
bias  and  prejudice  of  the  inhabitants  of  the  county  of  Atchi- 
son. Wheeler  v.  The  State,  24  Wis.  62;  Osbom  v.  The  SiaU,  24 
Ark.  629. 

8.  But  it  may  be  claimed  that  the  record  does  not  show  that 
defendant  objected  to  such  order  being  made,  and  has  by  reason 
thereof,  waived  his  right  to  object  after  the  order  is  made.  It 
will  be  observed  that  the  record  does  not  show  that  the  de- 
fendant was  present  when  the  order  was  made.  We  claim  that 
the  defendant  must  be  present  in  court  whenever  any  proceed- 
ings or  acts  are  had  or  done,  and  this  must  appear  affirmatively. 
An  order  of  this  kind  cannot  be  made  in  the  absence  of  the 
accused.  JEr  parte  J5ryan,  44  Ala.  402;  46  Ala.  227;  Dougherty 
V.  Commmwealihy  69  Penn.  St.  290;  State  v.  Bray,  67  N.  C.  283; 
Steioari  v.  State,  7  Coldw.  (Tenn.)  338;  Mauere  v.  The  People,  43 
N.  Y.  1. 

The  case  of  Wheeler  v.  The  State,  24  Wis.  54,  is  certainly  con- 
clusive on  the  question  of  waiver.  The  second  change  of  venue 
was  granted  on  the  application  of  the  defendant  herself,  and 
the  court  says  that  '^  the  prisoner,  whose  appearance  was  com- 
pulsory, cannot  be  held  to  have  waived  her  rights  by  any  steps 
taken  by  her  after  the  removal  for  the  purpose  of  defending 
herself  as  far  as  she  might  be  able."  We  contend  that  a  de- 
fendant in  a  criminal  case  cannot  waive  any  of  his  legal  and 
constitutional  rights.  18  N.  Y.135;  8  Ohio  St  640. 

9.  The  record  shows  that  the  defendant  was  in  prison  in 
Atchison  county,  and  has  never  been  released  therefrom  since 
iiis  arrest;  and  at  the  time  the  order  for  a  change  of  venue  was 
made,  he  was  in  actual  custody  and  confinement.  The  court, 
in  the  order,  directs  the  clerk  to  '^  forthwith  prepare  a  full  tran- 
script of  this  cause  and  forward  the  same  to  the  clerk  of  the 
criminal  court  of  Leavenworth  county,'*  but  in  no  manner 
makes  any  order  in  compliance  with  §  186  of  crim.  code.  The 
isecord  presents  the  strange  anomaly  of  the  defendant  being 
confined  in  jail  in  Atchison  county  on  a  charge  of  murder  in 
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the  second  degree  (from  which  the  record  fails  to  show  that  he 
has  been  removed,)  and  being  on  trial,  and  personally  present, 
in  Leavenworth  county,  at  the  same  time,  on  a  change  of  venne 
on  an  information  for  manslaughter.  This  state  of  facts  can 
only  be  reconciled  upon  the  theory  that  the  defendant  is  pos- 
sessed of  that  attribute  of  ubiquity  peculiar  only  to  omnipo- 
tence ;  yet  upon  such  a  record,  defendant  has  been  convicted 
of  murder  in  the  second  degree,  and  is  now  in  the  penitentiary. 
10.  The  court  erred  in  receiving  the  verdict  in  the  manner 
it  did,  over  the  objections  of  defendant. 

Aarcn  S.  Everest^  for  The  State: 

1.  The  challenge  made  by  the  defendant  to  the  array  of  the 
jury,  was  indefinite,  and  in  no  manner  pointed  out  the  objec- 
tions thei^eto.  The  reasons  assigned,  '^  That  the  same  did  not 
constitute  a  constitutional  jury,  and  were  not  a  jury  of  the 
county  or  district  where  the  offense  is  alleged  to  have  been 
committed,''  would  not  in  any  manner  convey  even  an  impres- 
sion to  the  court  below  that  any  irregularity  existed  in  the 
transfer  of  said  case.  The  records  show  that  no  such  objection 
was  made  or  pointed  out  to  the  court  below,  nor  its  attention 
called  to  any  such  question.  We  do  not  think  that  kind  of 
practice  will  admit  of  the  appellant  now  assigning  as  error 
what  was  never  presented  to  or  passed  upon  by  the  court  below. 
We  do  not  understand  that  the  statute  provides  for  any  such 
ground  of  challenge;  and  if  we  resort  to  the  practice  at  com- 
mon law,  we  find  that  it  recognized  two  principal  grounds  ot 
challenge  to  a  jury,  one  being  to  the  array,  by  which  it  means 
the  whole  jury  as  it  stands  arrayed  in  the  panel ;  and  this  chal- 
lenge, as  recognized  by  the  practice  in  this  country,  was  based 
on  the  partiality  or  default  of  the  sheriff,  coroner,  or  other 
officer  that  made  the  return,  or  summoned  the  jury,  and  such 
challenge  was  required  to  be  made  in  writing.  We  do  not  be- 
lieve that  this  court  will  adopt  the  action  of  the  defendant  in 
seeking  to  question  the  regularity  of  the  transfer  by  a  challenge 
to  the  array  of  the  jury,  as  correct  practice,  founded  upon  preo- 
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edenty  or  justice  to  a  court  who  is  to  pass  upon  a  question  thus 
presented.  We  do  not  understand  that  our  code  in  any  man- 
ner recognizes  the  practice  of  a  challenge  to  the  array  of  the 
jury*  If  so,  certainly  not  for  the  reasons  assigned,  or  in  the 
manner  in  which  it  was  sought  to  be  done  by  the  defendant  in 
the  court  below. 

2.  There  was  no  error  in  permitting  the  question  to  be 
asked  as  to  the  apparent  age  of  the  deceased.  Nor  did  the 
answer  of  the  witness  prejudice  any  substantial  right  of  the 
defendant.  The  testimony  elicited  merely  went  to  the  iden- 
tification of  the  deceased,  and  we  do  not  think  that  the  minds 
of  the  jury  were  in  any  manner,  by  reason  thereof,  diverted 
from  the  principal  question  in  the  case.  Such  questions  and 
testimony  cannot  possibly  have  the  remotest  connection  with 
any  matters  connected  with  the  character  of  the  deceased,  or 
with  the  principles  enunciated  by  this  court  in  the  case  o( 
The  State  v.  Potter,  18  Kas.  424. 

8.  No  error  was  committed  in  refusing  to  give  inetruction 
No.  28,  asked  for  by  defendant,  when  taken  in  connection 
with  the  entire  charge  and  instructions  given  in  the  case. 
And  we  also  claim  that  upon  a  foil  examination  oi  the  charge 
of  the  court,  and  the  instructions  given  to  the  jury,  that  no 
error  was  committed  in  refusing  to  give  instruction  No.  25, 
asked  for  by  defendant. 

4.  Neither  do  we  think  this  court  is  called  upon  by  any 
principle  of  law  to  examine  the  volume  of  evidence  to  ascer- 
tain, (in  a  case  of  conflicting  testimony,  and  especially  when, 
as  in  the  case  at  bar,  the  defendant  himself  admits,  in  open 
court,  upon  the  trial  of  the  action,  that  Jacob  B.  Keeley  died 
from  the  effects  of  the  fatal  blow  inflicted  by  defendant,) 
whether,  if  this  court  had  been  jurors  upon  the  trial,  they 
might  have  arrived  at  a  different  verdict.  That  the  defend- 
ant killed  Keeley  on  the  24th  of  June  1874,  may  be  taken 
as  established;  and  that  such  killing  was  shown  from  the 
facts  and  circumstances  to  constitute  murder  in  the  second 
degree,  is  no  longer  a  subject  of  discussion. 
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6,  There  was  no  error  in  overruling  the  motion  in  arrest 
of  judgment.  This  court  having  decided  that  the  information 
charged  the  defendant  with  murder  in  the  second  degree,  we 
suppose  from  the  fact  that  in  the  order  for  change  of  venue  an 
indorsement  was  made  by  some  person  of  the  words  "Infor- 
mation for  manslaughter,"  it  cannot  be  said  to  be  any  error 
affecting  the  substantial  rights  of  the  accused.  The  prisoner 
was  tried  upon  that  information,  and  this  court  will  not  pre- 
sume error,  or  that  any  other  information  than  the  one  dis* 
closed  in  the  record  had  ever  been  filed  against  the  defendant. 
The  papers  transmitted  upon  the  change  of  venue  clearly  in- 
dicated the-  offense  with  which  the  accused  stood  charged. 

6.  We  think  that  the  spirit  of  the  statute  authorizing  a 
change  of  venue,  when  viewed  in  the  light  of  the  attending 
circumstances  disclosed  by  the  record,  was  complied  with. 
The  record  shows  that  it  was  made  upon  the  application  of 
defendant's  counsel,  and  it  w^as  on  their  application  that  a 
change  of  venue  was  granted,  and  for  the  further  reason  that 
it  was  within  the  personal  knowledge  of  the  court  that  the 
defendant  could  not  have  a  fair  trial  in  the  county  of  Atchi- 
son. .  It  was  perfectly  proper  for  the  court  to  have  the  order 
for  change  of  venue  entered  nunc  pro  tunc.  4  Ala.  231. 

7.  In  the  absence  of  any  affirmative  showing  to  the  con- 
trary, it  will  be  presumed  that  the  defendant  was  present 
during  the  proceedings  complained  of.  17  Iowa,  18;  2  Q. 
Greene,  270;  14  Mich.  300;  19  N.  Y.  549;  23  Lid.  24.  But 
in  any  event,  we  claim  that  the  defendant  was  bound  by  the 
acts  of  his  counsel.  People  v.  Raihbum^  21  Wend.  509;  The 
State  V,  Montgomery  J  2  Kas.  263.  The  presumption  is  that  the 
court  did  its  duty.  But  we  do  not  understand  that  it  is  ab- 
solutely necessary  for  the  defendant  to  have  been  personally 
present:  19  Iowa,  447;  17  Cal.  389.  But  can  the  defendant, 
after  conviction,  under  our  criminal  procedure,  raise  the  ques- 
tion (for  the  first  time)  as  to  the  legality  of  the  transfer  by  a 
motion  in  arrest  of  judgment?  Motion  in  arrest  of  judgment 
in  criminal  cases  is  now  governed  wholly  by  statute,  and  em- 
braces only  the  two  points  therein  enumerated.  Dillon  v,  StatCj 
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^  Ind.  408;   (rt^  v.  State,  1  Eat.  448,  452,  453;  Montgomery  v. 
State,  3  Kas.  263,  274,  276. 

8.  As  to  the  point  of  the  competency  of  the  defendant  to 
waive  compliance  with  the  statutory  provisions  for  a  change 
of  venue,  we  suppose  it  is  too  late  to  question  at  this  day  that 
a  defendant  may  waive  a  statutory  right  in  a  criminal  pro- 
ceeding. And  we  understand  that  this  court  has  decided  that 
the  defendant  in  a  criminal  case  may,  hy  his  conduct,  waive 
the  right  of  arraignment  and  plea,  especially  in  cases  where 
it  appears  that  the  defendant  was  present  in  person  and  hy 
counsel,  announced  himself  ready  for  trial  upon  information, 
■and  submitted  the  question  of  his  guilt  to  the  determination 
of  the  jury:  The  State  v.  Cassidy,  12  Kas.  550;  The  State  v.  Lewis, 
10  Kas.  157;  ffensche  v.  State,  16  Mich,  46;  30  Ind.  266;  18 
Ind.  389. 

9.  If  we  should  admit  for  the  purpose  of  this  argument, 
•that  technically  construed,  the  grounds  upon  which  said 
change  of  venue  was  granted,  did  not,  under  the  provisions 
of  the  statute,  provide  for  such  change  to  be  made  to  the  dis- 
trict court  of  a  county  outside  and  not  within  the  judicial 
district  of  the  court  granting  such  change,  still  we  contend 
that,  as  the  change  was  procured  by  the  defendant,  at  his  re- 
quest, and  for  his  own  benefit,  and  to  a  court  having  compe- 
tent jurisdiction  of  that  species  of  offenses  of  which  the 
defendant  was  charged,  it  is  not  such  irregularity  as  can  be 
taken  advantage  of  by  the  appellant  for  the  first  time  after 
trial  and  verdict  We  understand  the  principle  of  law  well 
settled,  that  a  prisoner  cannot  complain  of  proceedings  bene- 
ficial to  him,  and  in  compliance  to  his  request.  Nash  v.  State, 
2  G.  Greene  (la.)  286.  And  we  understand  the  law  to  be  that 
■an  irregularity  in  a  proceeding  in  a  criminal  case  would  be 
waived  by  failing  to  object,  and  submitting  to  a  trial  and  ver- 
dict. Harriman  v.  State,  2  G.  Greene,  270. 

The  appellant,  now,  after  waiting  and  taking  the  chances  of 
An  acquittal  or  conviction,  asks  the  court  to  repudiate  what 
has  been  done  at  his  own  request  and  for  his  benefit     Such  a 
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practice  is  not  to  be  commended,  and  it  cannot  be  supposed 
that  an  experiment  of  this  kind  will  be  successful,  unless  this 
court  should  deem  itself  bound  by  some  controlling  and  ab- 
solute rule  of  law,  for,  after  taking  the  chances  for  a  success- 
ful issue,  the  defendant  should  not  be  permitted  to  repudiate 
the  proceedings,  and  avail  himself  of  the  chances  of  a  more 
favorable  result  hereafter.  The  real  question,  we  apprehend, 
for  this  court  to  decide  is,  does  the  record  disclose  any  errors, 
defects,  or  exceptions,  which  affect  the  substantial  rights  of 
the  accused?  If  not,  this  court  will  give  judgment  without 
regard  to  any  technical  errors,,  defects,  or  exceptions  appear- 
ing in  the  record.  Grim.  Code,  §298;  Lawreiii  v.  The  Statty  1 
Eas.  413;  MiyrUm  v.  The  Siate^  1  Kas.  468;  MiUer  v.  The  StaU, 
2  Kas.  174. 


The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  This  was  a  criminal  action  for  murder  in 
the  second  degree.  The  prosecution  was  instituted  in  Atchi- 
son county,  and  was  removed  therefrom  on  a  change  of  venue 
to  Leavenworth  county,  where  the  defendant  was  tried,  con- 
victed and  sentenced  to  ten  years'  imprisonment  in  t}ie  peni- 
tentiary. The  defendant  now  appeals  to  this  court.  This  is 
the  second  time  that  this  case  has  been  in  this  court  (T?ie 
State  V.  Potter,  13  Kas.  414.) 

The  first  supposed  error  complained  of  by  the  defendant  is 
the  removal  of  the  cause  from  Atchison  county  to  Leaven- 
worth county.  The  record  upon  this  subject  shows  among 
other  things  the  following  proceedings  had  in  the  district 
court  of  Atchison  county,  to  wit: 

"Upon  application  of  the  defendant,  by  his  counsel  Horton, 
Waggener,  and  Cochran  in  open  court,  it  was  ordered  by  said 
court,  that  the  defendant,  Isaac  Potter,  be  granted  a  change  of 
venue  for  his  trial  herein  to  the  criminal  court  of  Leaven- 
worth county,  it  being  within  the  knowledge  of  this  court 
that  prejudice  against  him  exists  which  would  prevent  his 
having  a  fair  trial,  in   said  county  of  Atchison;  there  also 
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having  been  two  trials  of  this  same  offense,  convictions  in 
both  cases.  The  application  for  removal  having  been  made 
by  defendant  in  open  court,  thereupon  the  court  on  its  own 
motion,  and  for  tne  reason  aforesaid,  and  within  his  knowl- 
edge, does  grant  the  change  of  venue  in  said  case;  and  the 
clerk  will  forthwith  prepare  a  full  transcript  of  the  case  and 
forward  the  same  to  the  clerk  of  the  criminal  court  of  Leav- 
enworth county." 

It  will  be  seen  from  the  foregoing  that  the  defendant  did  not 
only  fail  to  make  any  objection  to  the  change  of  venue,  but  that 
the  change  was  actually  made  upon  his  application,  and  at  his 
request.  After  said  change  of  venue  was  granted  the  district 
court  of  Leavenworth  county  became  the  successor  of  the 
criminal  court  of  Leavenworth  county:  (Laws  of  1876,  page 
125;)  and  this  cause  was  then  taken  by  statute  to  said  district 
court.  The  case  was  there  regularly  called  for  trial,  the  de- 
fendant and  his  counsel  being  present.  The  defendant  did* 
not  then  raise  any  question  as  to  the  jurisdiction  of  the  court, 
but  on  the  contrary  moved  for  a  continuance  of  the  case  until 
the  next  term  of  the  court,  and  filed  affidavits  in  support  of 
his  motion.  The  state  then  agreed  that  the  affidavits  should 
be  read  in  evidence,  on  the  trial,  as  the  depositions  of  the 
alleged  ftbsent  witnesses;  and  the  case  was  not  continued.  A 
jury  was  then  impanneled.  The  defendant  then  "challenged 
the  array  of  jurors,  and  each  and  every  one  of  them,  for  the 
reason  that  the  same  did  not  constitute  a  constitutional  jury, 
and  were  not  a  jury  of  the  county  or  district  where  the  said 
offense  was  alleged  to  have  been  committed."  But  again  the 
defendant  failed  to  raise  any  question  as  to  the  jurisdiction  of 
the  court.  The  state  then  introduced  its  testimony.  The  de- 
fendant objected  to  the  same,  and  to  different  parts  thereof, 
for  various  reasons,  among  which  was  the  following:  "that 
the  said  court  had  no  jurisdiction  of  the  person  of  the  said  de- 
fendant, or  the  subject-matter  of  said  case."  This  was  the 
first  time  that  the  question  of  jurisdiction  was  raised.  "But 
[even  then]  no  objection  was  made  or  pointed  out  to  said  court 
as  to  any  irregularity  in  the  transfer  of  said  case  from  the  said 
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I.  Change  of  couDtj  of  Atchisoii  to  this  [Leavenworth  district] 
JSj^^aea!  °*"  court,' nor  was  the  attention  of  said  court  called  to 
any  irregularities  therein  at  said  time,"  or  at  any  other  time, 
before  the  verdict  was  rendered,  or  even  before  a  motion  for  a 
new  trial  was  overruled.  The  first  time  that  any  question  as 
to  any  irregularity  was  raised  in  taking  said  change  of  venue 
was  by  the  defendant  on  a  motion  in  arrest  of  judgment.  It 
would  seem  that  the  defendant  chose  to  experiment  upon  the 
chances  for  an  acquittal,  and  if  convicted  then  to  experiment 
upon  the  chances  for  a  new  trial,  before  calling  the  attention 
of  the  court  below  to  any  irregularity  in  taking  the  change  of 
venue,.  Now,  if  the  taking  of  the  change  of  venue  were 
wholly  void,  then  the  defendant  would  have  been  safe  in 
making  such  experiments;  for  if  the  taking  of  said  change  of 
venue  had  been  void,  then  the  district  court  of  Leavenworth 
county  would  not  have  obtained  any  jurisdiction  thereby  to 
i.  jorbdio-  ^^y  ^^^  cause;  and  if  the  district  court  did  not  ob- 
*******  tain  any  jurisdiction  of  the  cause,  then  the  defend- 

ant could  have  raised  the  question  of  jurisdiction  at  any  time 
in  that  court,  or  he  could  even  have  waited  and  then  raise  the 
question  for  the  first  time  in  this  court  But  if  the  taking  of 
said  change  of  venue  were  not  wholly  void,  but  merely  irregu- 
lar or  voidable,  then  it  would  have  been  necessary  for  the  de- 
fendant to  raise  any  question  as  to  the  irregularity  in  taking 
the  change  at  the  earliest  convenient  opportunity,  Now  we 
do  not  think  that  the  taking  of  said  change  of  venue  was 
wholly  void,  although  it  must  be  confessed  that  it  was  very 
irregular.  But  the  irregularity  was  against  the  state,  and  not 
against  the  defendant.  The  order  changing  the  venue  should 
have  been  set  aside  on  the  motion  of  the  state,  if  the  state  had 
asked  for  the  same  to  be  done.  It  might  possibly  have  been 
set  aside  on,  the  motion  of  the  defendant,  if  he  had  asked  that 
it  should  be  done  at  any  time  before  he  made  his  motion  for  a 
continuance,  or  possibly  at  any  time  before  the  trial  of  the  case 
was  actually  commenced.  But  it  would  have  been  beyond  all 
reason  for  the  court  to  have  set  aside  the  order  granting  the 
change  after  a  trial  had  been  completed,  and  the  defendant 
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found  guilty.  Even  a  defendant  in  a  criminal  case  cannot 
trifle  with  the  court  in  that  manner.  He  cannot  procure  a 
change  of  venue  irregularly,  and  then,  when  he  is  convicted, 
have  the  conviction  set  aside  because  of  the  irregularity.  Or 
at  least,  he  cannot  have  this  done  unless  the  order  granting  the 
change  of  venue  is  so  entirely  irregular  as  to  be  wholly  void. 
In  a  case  like  the  one  we  are  now  considering,  the  proceedings 
of  the  court  granting  the  change  should  be  construed  liberally, 
so  as  not  to  hold  the  granting  of  the  change  void.  That  the 
district  court  of  Atchison  county  had  the  power,  on  a  proper 
application,  and  proper  showing,  to  change  the  venue  to 
Leavenworth  county,  there  can  be  no  question.  The  district 
court  can  change  the  venue  in  a  criminal  case  on  the  applica- 
tion of  the  defendant  in  either  of  the  following  cases:  "-Rr^<, 
Where  the  judge  of  the  court  in  which  the  cause  is  pending  is 
near  of  kin  to  the  defendant  by  blood  or  marriage.  Second^ 
Where  the  offense  charged  is  alleged  to  have  been  committed 
against  the  person  or  property  of  such  judge,  or  some  person 
near  of  kin  to  him.  Thirds  Where  the  judge  is  in  anywise  in- 
terested or  prejudiced,  or  shall  have  been  of  counsel  in  the 
cause."  (Criminal  Code,  §178.)  Fourth,  "Whenever  it  shall 
appear,  *  ♦  *  that  the  inhabitants  of  the  entire  district  are 
so  prejudiced  against  the  defendant  that  a  fair  trial  cannot  be 
had  therein."  (Criminal  Code,  §  175.)  And, "  Whenever  it  shall 
be  within  the  knowledge  of  a  court  or  judge  that  facts  exist 
4.  chanffe  from  whlch  would  cutitle  a  defendant  to  the  removal  of 

one  otfitrici  ..«  m  ,  i*.*  i.i 

toMoiher.  any  criminal  cause,  on  his  application,  such  judge 
or  court  may  make  an  order  for  such  removal,  without  any 
[formal]  application  by  the  party  for  that  purpose.'*  (Criminal 
Code,  §  178.)  In  the  present  case  the  defendant  made  the  ap- 
plication for  the  removal,  but  it  was  informal,  and  even  in- 
sufficient under  the  statutes.  It  was  informal,  because  not  in 
writing:  (Criminal  Code,  §177;)  and  it  was  insufficient,  be- 
cause the  facts  upon  which  it  was  founded  did  not  entitle  the 
diefendant  to  have  the  cause  removed  to  another  district 
(Criminal  Code,  §§174,  175.)  Atchison  county  is  in  the  sec- 
ond iudicial  district,  and  Leavenworth  county  is  in  the  first 
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The  district  court  of  Atchison  county  therefore  erred  in  grant- 
ing the  defendant's  application.  But  the  error  was  against  the 
state,  and  not  against  the  defendant.  The  error  was  in  his 
favor.  And  therefore  he  has  no  right  to  complain.  But  while 
the  order '  granting  the  change  was  erroneous,  it  was  not 
void.  It  was  upon  a  subject  over  which  the  court  had  com- 
plete jurisdiction,  and  although  erroneous  is  nevertheless  valid 
until  set  aside  or  reversed  by  competent  authority.  The  state 
has  never  asked  to  have  it  set  aside  or  reversed;  and  the  de- 
fendant cannot  legally  ask  to  have  it  so  done,  as  the  order  was 
made  on  his  application. 

The  defendant  seems  to  claim  that  he  could  not  waive  his 
constitutional  right  to  be  tried  "by  an  impartial  jury  of  the 
•  Bi  htoftrui  ^^^^^y  ^r  district  in  which  the  offense  is  alleged  to 

SJttnt7o*?<jto.  to  have  been  committed."  This  is  a  mistake.  This 
right  18  merely  a  personal  privilege,  bestowed  upon 
the  accused,  which  he  can  waive  or  insist  upon  at  his  option. 
The  constitution  provides  that,  "In  all  prosecutions,  the  ac- 
cused shall  be  allowed  to  *  *  *  have  ♦  *  *  a  speedy  public 
trial  by  an  impartial  jury  of  the  county  or  district  in  which  the 
offense  is  alleged  to  have  been  committed."  (Const.,  Bill  of 
Rights,  §  10.)  But  the  constitution  nowhere  provides  that  the 
accused  shall  in  all  cases,  and  under  all  circumstances,  be  tried 
by  such  a  jury,  and  be  tried  in  the  county  or  district  in  which 
the  offense  is  alleged  to  have  been  committed;  nor  does  it  any- 
where provide  that  the  accused  shall  not  have  the  power  to 
waive  his  said  right  or%privilege.  Said  provision  of  the  con- 
stitution does  not  pretend  to  confer  power  upon  any  tribunal, 
person,  or  body  of  persons.  It  is  really  only  a  limitation  of 
the  power  elsewhere  conferred  by  the  constitution  upon  the 
government  of  the  state  to  punish  crime  in  the  manner  thought 
best  by  the  law-making  power  of  the  state.  The  right  to  try, 
to  convict,  and  to  punish  persons  accused  of  crime,  is  conferred 
by  other  provisions  of  the  constitution.  And  except  for  this 
provision,  a  law  might  be  passed  to  try  a  defendant  in  a  crim- 
inal aclioD,  even  against  his  will,  before  any  jury,  and  in  any 
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part  of  the  state.  But  with  this  provision,  a  defendant  in  a 
criminal  action  can.be  tried  by  any  other  jury,  and  out  of  the 
county  and  district  where  the  offense  is  alleged  to  have  been 
committed,  only  with  his  consent  It  is  too  late  now  to  sup- 
pose that  any  person  of  full  age  and  sound  mind  cannot  waive 
a  merely  personal  right,  or  personal  privilege,  although  such 
person  may  be  a  defendant  in  a  criminal  action,  and  although 
such  right  or  privilege  may  be  conferred  upon  him  by  the  con- 
stitution. Of  course,  there  are  many  rights  conferred  upon 
individuals  from  considerations  of  public  policy  which  are  not 
merely  personal  privileges,  and  which  cannot  be  waived.  But 
they  are  such  rights  as  public  policy  requires  to  be  exercised, 
and  from  the  waiver  of  which  the  best  interests  of  the  public 
would  be  likely  to  suffer.  They  are  conferred  upon  individ- 
uals for  the  benefit  of  the  public,  and  not  merely  for  the  benefit 
of  the  individual.  But  such  rights  may  be  conferred  by  statute 
as  well  as  by  the  constitution.  We  do  not  suppose  that  any  one 
will  claim  that  any  question  of  public  policy  can  enter  in  so  as 
to  affect  the  question  we  are  now  considering. 

It  is  also  claimed  by  the  defendant,  that  whenever  a  court 
grants  a  change  of  venue  in  a  criminal  case  the  defendant 
c  PreMnM»r    ^^^^  ^®  prcscut  lu  the  court  in  person;  and  that  in 

S^*  ^"^  P^^®®""^  ""^^  *®  defendant  was  not  present  in 
the  court  in  person  when  said  change  of  venue  was 
granted.  Now,  it  may  certainly  be  questioned  whether  it  is 
necessary  for  a  defendant  to  be  personally  present  in  such  a 
case.  But  even  if  it  were  necessaryf  we  would  presume  in 
favor  of  the  regularity  and  validity  of  the  proceedings  of  the 
court  below,  where  there  is  nothing  to  show  the  contrary,  that 
the  defendant  was  personally  present  in  the  court  when  said 
change  of  venue  was  granted.  The  language  of  the  order 
itself,  liberally  interpreted,  would  lead  to  such  a  concluaioo. 

The  defendant  also  claims  that  the  order  granting  the  change 

of  venue  is  void,  because  at  the  head  of  the  order,- where  it  is 

7.  MiBUk«ta|     ^Tititled,  it  reads  "Information  for  manelaugbter," 

•'•••^■^' instead  of  **  Information  for  nrarder  in  the  second 

degree.'*    There  can  be  no  question  that  the  order  was  made 
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in  this  caee,  and  the  mere  clerical  mistake  of  the.  clerk  in  writ- 
ing "manslaughter,"  instead  of  "murder,  in  the  second  degree,'* 
cannot  invalidate  the  order. 

The  defendant  al^o  seems  to  make  a  point  upon  the  ground 
that  the  district  court  of  Atchison  county  did  nbt  make  any 
8.  ord*r  for  ofdci*,  in  accordauce  with  §186  of  the  criminal  code, 
p!S?Ser*  for  the  removal  of  the  defendant  to  the  jail  of.  Leav- 
enworth  county.  Now,  as  the  defendant  was  personally  present 
at  the  trial  of  his  case  in  Leavenworth  county,  and  has  not 
shown  that  any  inconvenience  was  caused  by  a  want  of  said 
order,  or  that  he  ever  asked  for  or  desired  anyisuch  order,  we 
think  that  no  substantial  right  of  his  was  prejudicially  aflfected 
by  a  want  of  such  order.  We  suppose  the  failure  to  make  th^ 
order  was  wholly  immaterial. 

The  defendant  claims  that,  "It  was  impropev  for  the  court 
to  admit  evidence  as  to  the  age,  size^  and  strength  of  the  .de- 


•.AMandaise   c^ased,*'  aud  refers  us  io  pages  25,  27  and  37  of  the 

•fdewwed.  r^^or^j^  The  only  evidence  found  there,  objected  to, 
is  evidence  showing  that  the  deceased  was  a  man  about  sixty 
years  of  age,  and  about  iive  feet  and  six  or  seven  inches  high. 
We  see  nothing*  very  improper  i-n  this. 

The  defendant  also  claims  that  the  court  erred  in  instructing 
the  jury  that, "  If  any  witness  has  willfully  testified  falsely  as  to 
any  material  fact  in  the  case,  then  the  jury  should  disregard  all 
10.  cerrnpt  wit.  thc  tcstimouy  of  such  witness."    This  instruction 

Sf"ury'*^°^wa8  cproneous.  {Shellabarger  v.  Nafus,  16  Kas.  547.) 
Even  where  a  witness  has  testified  willfully  corruptly  and  falsely, 
to  a  material  fact  in  a  case,  still  the  question  as  to  whether  the 
jury  should  disregard  the  whole  of  his  testimony  should  be  left 
entirely  with  the  jury  themselves-.  But  the  defendant  did  not 
object  or  except  to  the  giving  of  said  instruction ;  and  hence  he 
waived  any  error  that  may  have  been  committed  by  the  court 
iO' giving  it.    It  may  have  been  given  for  his  benefit 

The  defendant  also  claims  that  th/e  court  erred  in  refusing  to 
give  the  28d  instruction  asked  for  by  the  defendant,  which  in- 
struction reads  as  follows: 

"The  jary  are  instructed  that,'U9]l^  they  find  from  the  evi- 
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dence  that  in  the  altercation  at  Brack's  comer  George  Potter 
was  aided,  counseled,  or  abetted  by  Isaac  Potter  in  what  he 
did,  they  cannot  take  said  altercation  at  Brack's  corner,  or  any 
acts,  words,  or  conduct  of  George  Potter  into  consideration  in 
determining  the  guilt  or  innocence  of  defendant'* 

This  instruction  would  have  been  very  misleading  and  erro- 
neous if  given  to  the  jury.  The  defendant  Isaac  Potter,  and 
George  Potter  and  Walter  Boyle,  were  in  one  wagon,  and  the 
deceased,  Jacob  B.  Keeley,  and  John  Keeley,  a  son  of  the  de- 
ceased, and  Michael  Brannon,  were  in  another  wagon.  All 
were  traveling  in  the  same  direction,  Keeley's  wagon  behind. 
Keeley's  wagon  overtook  Potter's  wagon,  and  passed  it  After- 
ward, Potter's  wagon  came  up  to  Keeley's  wagon  at  said 
Brack's  corner.  Here  George  Potter  jumped  out  of  Potter's 
wagon,  picked  up  a  stone  about  the  size  of  two  fists,  threw  it 
at  Keeley's  wagon,  and  hit  the  boy  on  the  back  of  the  head. 
Brannon  testifies  that  then  "George  said  he  was  very  sorry  he 
had  hit  the  little  boy;  that  he  would  not  have  hit  him  for  ten 
thousand  dollars;  tfiai  he  wanted  to  kill  the  old  rrum;  that  was  his 
intention.**  Mr.  Keeley,  the  deceased,  was  the  only  "old man" 
belonging  to  either  party.  Now,  Isaac  Potter  was  present,  and 
unquestionably  saw  and  heard  all  that  was  done  and  said  at 
Brack's  corner.  Shortly  afterward  the  Keeley  party  passed  on. 
Afterward  the  Potter  party  followed  and  overtook  them  in 
Allbright*8  lane.  Just  before  overtaking  them  however,  each 
of  the  Potters  (Isaac  and  George,)  and  Boyle,  armed  them- 
selves, each  with  a  piece  of  a  fence  rail,  and  after  overtaking 
the  Keeley  party,  Isaac  Potter,  who  is  now  the  defendant,  did 
then  and  there  "kill  the  old  man,"  Jacob  B.  Keeley. 

The  defendant  also  insists  "that  the  court  erred  in  reftising 
to  give  the  25th  instruction  asked  for  by  defendant,"  which 
instruction  reads  as  follows: 

"  The  jury  are  instructed  that  under  the  evidence  in  this  case 
they  cannot  convict  the  defendant  of  murder  in  the  second 
degree." 

This  instruction  was  unquestionably  rightly  refused.  There 
was  Unquestionably  sufficient  evidence  to  prove  the  offense 
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charged,  and  to  sustain  the  verdict  of  the  jury.  Some  of  this 
evidence  was  however  contradicted  hy  other  evidence;  but  we 
have  nothing  to  do  with  weighing  the  contradictory  or  conflict- 
ing evidence  introduced.     That  was  for  the  jury. 

The  defendant  also  claims  that  "the  court  erred  in  receiving 
the  verdict  in  the  manner  it  did,  over  the  objections  of  defend- 
ant." The  jury  returned  the  verdict  in  the  following  form, 
18. BceeiTing     to-wit:  "We  the  jury  find  the  defendant  guilty  as 

ifg^ieu.  charged.- R.V.  Flora,  Foreman."  The  court  sug- 
gested that  the  verdict  was  informal,  and  permitted  it  to  be 
amended  so  as  to  read  as  follows:  ""We  the  jury  find  the  de- 
fendant guilty  of  murder  in  the  second  degree,  as  charged  in 
the  in  formation.- R  V,  Flora,  Foreman."  Before  the  verdict 
was  amended  the  jury,  through  their  foreman,  told  the  court 
that  it  was  their  intention  to  find  the  defendant  guilty  of  murder 
in  the  second  degree,  and  after  the  verdict  was  amended  it  was 
read  to  the  jury,  "and  the  jurors  collectively  answered  that  it 
was  their  verdict."  The  court  offered  to  have  the  jury  polled, 
but  neither  party  desired  it  This  was  all  done  in  the  presence 
of  both  the  defendant  and  his  counsel.  We  perceive  no  error 
in  this. 

We  have  now  considered  all  the  questions  raised  by  counsel, 
and  we  perceive  no  error  in  the  rulings  of  the  court  below  suf- 
ficient to  authorize  a  reversal  of  the  judgment  below.  The 
case  has  been  very  ably  presented  to  us  on  both  sides,  and  we 
would  refer  to  the  authorities  cited  in  counsel's  brieft,  and  to 
the  arguments  of  counsel,  for  a  more  elaborate  discussion  of 
some  of  the  questions 'involved  in  the  case  than  we  have  been 
able  to  present 

The  judgment  of  the  court  below  most  be  tffirmed. 

All  the  Justices  concurring. 
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Obanyillb  M,  Lewis  v.  Comm'rs  ov  Marshall  Co.,  e^oL 

1.  Election  ;  Board  or  Cavtabbbbb,  May  he  ComptUkd  to  Re<memble  and  Com' 
vass  Votes.  The  oonrt  may  by  mandama^  compel  a  board  of  canYaBsere, 
after  it  has  made  one  canvass,  declared  the  result,  and  Adjourned,  to  re- 

.  assemble  and  make  a  correct  canvass  of  all  the  returns,  if  it  appears  that 

upon  the  first  canvass  it  improperly  rejected  the  returns  from  some  of  the 

election  precincts,   and  refused  to  canvass  them.      [JETr  g  rty  v.  Arnold, 

'  13-S67;  State  v.  Cdmmfn  Hodgeman  O9.,  23-264 ;  Morgan  o.  Comm'r»  PraU  Co , 

24r-71 ;  Bice  v,  Sleveru,  25-302.] 

2.  Duty  or  Canvisssbs— ATtntttmoZ,  not  Judicial,  Where  returns  are  regu- 
lar in  form,  and  genuine,  a  canvassing  board  may  not  reject  and  refuse 
to  canvass  them  on  the  ground  that  illegal  votes  had  been  received,  or 
other  frauds  and  irregularities  practiced  at  the  election.  Such  matters 
are  to  be  inquired  into  by  a  tribunal  for  contesting  elections,  or  in  9110 
warranto  proceedings.    {State,  ex  rd.,  v.  Comm'tM  Neo»ho  Oo.,  6-524.] 

3.  ■  '  Where  fieiume  are  Tampered  WUh.  Where  returns  are  duly  pre- 
pared and  signed  by  the  proper  ofi^cers,  but  thereafter  and  before  they 
reach  the  office  of  the' county  clerk,  are  tampered  with  by  unauthorized 
and  outside  parties,  and  changed  as  to  tiie  votes  cast  for  the  respective 
candidates  for  one  office,  and  only  so  changed:  heid,  that  the  canvassen 
should  receive  the  returns  and  canvass  the  votes  cast  for  candidates  for 
the  other  offices.  IRuiseU  v.  State,  ex  rel.,  1 1-308 ;  Httdion  v. Solomon,  19-177; 
Jona  V,  Caldwell,  21-186;  PriveU  v.  Stevens,  25-276.] 

Ori<jinal  Proceedings  in  Mandamus. 

Lewis  filed  in  this  court  his  verified  petition  for  a  man- 
damus against  the  Board  of  Commas  of  Marshall  Co.y  and 
J,  G.  McTntir€y  the  County  Clerk  of  said  county.  Said  peti- 
tion showed  that  Ijeicis  was  a  legal  elector  of  said  Marshall 
county,  and  was  eligible  to  the  office  of  county  clerk  of  said 
county ;  that  at  the  general  election  held  in  said  county  on 
the  2d  day  of  November  1875,  he  was  a  candidate  for  said 
office  of  county  derk,  and  received  a  majority  of  all  the 
votes  cast  for  such  office,  and  was  duly  elected  thereto  for 
the  regular  term  to  commence  on  the  second  Monday  of 
January  1876 ;  that  the  defendant  Mclntire  was  also  a  can- 
didate for  said  office ;  that  there  were  and  are  twelve  elec- 
tion precincts  in  said  county,  and  no  more;  that  the  votes 
cast  at  said  election  for  the  plaintiff  and  for  said  Mclntire^ 
respectively,  for  said  office,  were  as  follows : 
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In  Guittard  precinct -;.,«,o«,«^«*....fo£  Lsifu,     72:  fov  McImtir^   119 

Vermillion, ....:: "       «       125     "         **  106 

Noble, „ "       "         89     "         "  31 

Franklin, «        «         29     «         *»  27 

Eock, •*   .«•    12  *•    «      45 

MarvBville, , "   "   162  «    «     275 

^y'eljg  ^ '^\ ««        «      ^y     a-         u  ^Q 

Blue  lUpVdstowiishVpi!^^^^^^^                    «  «  128  "  *•  84 

Bine  Rapida  city,^ **  «  210  "  *•  37 

Center, «  «  8  *  *•  #80 

Wateryille,...,-.....^ "  "  280  .«  «  91 

Totals,- for  Lkwib,  1136;  for  McIntibb,  1063 

The  petition  alleged  also  that  the  poll-books  and  ballots 
were  duly  returned  from  all  said  precincts,  to  the  county 
clerk  of  said  county,  and  duly  filed;  that  the  board  of  county 
commissioners,  constituting  the  board  of  county  canvassers, 
met  at  the  office  of  aaid  county  clerk  on  the  5th  of  November, 
for  the  purpose  of  opening  and  canvassing  the  returns  made 
to  said  county  clerk  of  the  votes  cast  in  said  Marshall  county 
for  the  several  persons  voted  for  for  said  office  of  county 
clerk,  and  for  other  offices  to  be  filled  at  said  election;  that 
said  county  clerk  met  and  was  present  with  said  canvassers 
at  that  time;  that  the  returns  from  all  the  above-named  elec- 
tion precincts  were  then  on  file,  and  were  duly  submitted  to 
said  canvassers;  that  said  canvassers  proceeded  to  and  did 
open  and  duly  canvass  the  votes  cast  for  the  several  state, 
county  and  township  officers  voted  for  at  said  election  at  the 
several  election  precincts  aforesaid,  except  the  relwms  from  the 
precinct  of  WaierviUey  and  did  thereupon,  among  other  matters, 
determine  that  the  plaintifif  had  received  856  votes,  and  that 
said  Mclntire  had  received  972  votes,  for  said  office  of  county 
clerk,  and  that  said  Mclntire  had  received  the  greatest  num-» 
ber  of  votes  for  said  office,  and  was  duly  elected  thereto;  that 
said  determination  was  reduced  to  writing,  and  signed  by  said 
commissioners  as  canvassers,  and  attested  by  said  county  clerk, 
etc.  The  petition  further  alleged  that  Leuris  wsm  present  at 
ftuch  canvass  and  determination,  and  asked  and  demanded  of 
•aid  canyassera  that  they  canvass  and  indade  in  their  state- 
meat  the  votes  cast  at  and  returned  frcnn  said  pr^oinot  of 
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Waterville  for  said  office  of  county  clerk,  but  said  commiB- 
sioners  fraudulently  and  wrongfully  refused  to  do  so,  and  did 
not  nor  would  they  count  or  canvass  said  returns,  or  declare 
the  result  of  the  election  and  vote  in  said  Waterville  precinct, 
in  any  manner,  or  for  any  person,  or  for  any  purpose  what- 
ever, but  on  the  contrary  wrongfully  and  fraudulendy  re- 
jected the  poll-book  and  tally-list  from  said  precinct    Upon 
such  petition  an  alternative  writ  of  mandamus  was  issued, 
commanding  and  requiring  the  defendant  commissioners  im- 
mediately to   reassemble  at  the  proper  place  as  a  board  of 
canvassers,  and  proceed  to  open  the  returns  of  the  election 
held  in  said  precinct  of  Waterville,  and  canvass  said  returns 
and  add  the  votes  cast  for  said  Lewis  in  said  precinct  for  said 
ofKce  of  county  clerk  to  the  votes  cast  for  him  in  each  and 
every  other  precinct  in  said  county  for  said  office,  and  there* 
upon  determine  that  the  said  plaintiff  received  the  greatest 
number  of  votes  for  said  office,  and  declare  him  elected  to 
said  office;    and  commanding  and  requiring  the  defendant 
Mclntire^  as  county  clerk,  immediately  after  the  canvass  and 
determination  so  made  by  said  commissioners,  in  pursuance 
of  such  determination,  to  make  out  and  deliver  to  said  plain- 
tiff a  certificate  of  his  election  to  said  office — or  that  said 
defendants  respectively  show  cause,  etc.     Said  writ  was  al- 
lowed and  issued  November  16th,  and  was  returnable  on  the 
8th  of  December  1875. 

One  of  the  commissioners,  Joseph  C.  Dicketfy  chairman  of  the 
county  board,  answered,  that  he  was,  on  said  6th  of  November, 
and  has  since  been  and  still  is,  ready  and  willing  to  count  and 
canvass  the  vote  and  returns  from  said  Waterville  precinct, 
but  was  and  is  prevented  from  so  doing  by  reason  of  the 
action  of  the  other  two  commissioners  of  said  county.  The 
other  two  commissioners,  Joseph  Whitley  and  i>.  Q.  MUleity 
and  the  defendant  Mclniirey  as  county  clerk,  showed  cause. 
They  filed  a  joint  answer,  verified  by  Melntire^  in  which  they 
allege  that  said  J.  G.  Mclniire  was  eligible  to  said  office  of 
county  clerk  at  said  election;  that  he  was  a  candidate  for  said 
office,  and  was  voted  for  by  electors  of  said  county,  and  that 
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^^the  said  Melntire^  as  appears  from  the  returns  of  the  judges 
of  the  election^  duly  certified  and  re.turned  into  the  office  of 
the  county  clerk  of  said  county ,  and  canvassed  by  the  board  of 
county  commissioners,  received  a  majority  of  all  the  votes  cast 
at  said  election;''  that  said  commissioners  met  at  the  proper 
time  and  place,  ^^  and  then  proceeded  to  open  the  several  elec- 
tion returns  which  had  been  made  to  the  office  of  said  county 
clerk/' and '^  did  then  and  there  declare  and  determine  that 
the  plaintiff  had  received  846  votes,  and  said  Mclntire  had  re- 
ceived 972  votes  for  said  office,"  and  thereupon  determined 
that  said  Mclntire  was  duly  elected,  etc.  Said  answer  admitted 
that  the  "pretended  election  returns  from  said  Waterville  pre- 
cinct were  presented  to  the  said  clerk  and  commissioners;  but 
defendants  deny  that  they  fraudulently  and  wrongfully  re- 
fused to  count  or  canvass  said  returns,"  etc.  The  answer 
then  alleges  that  one  H.  S.,  and  divers  other  persons  to  defend- 
ants unknown,  entered  into  an  unlawful  and  corrupt  agree- 
ment and  conspiracy  to  defeat  the  election  of  said  J,  G. 
Mclntire^  and  to  procure  the  election  of  said  plaintiff;  and  that 
in  pursuance  of  said  agreement  and  conspiracy,  that  said  H.  8., 
J.  W.  S.,  C.  B.,  E.  C.  W.,  and  J.  A.  E.,  or  some  of  them,  with 
other  persons  to  defendants  unknown,  on  the  morning  of  the 
election,  and  before  the  polls  were  opened  in  said  Waterville 
precinct,  met  at  the  voting-place  in  said  precinct,  and  placed 
in  the  ballot-box,  "fraudulently  and  unlawfully,  a  large  num- 
ber of  ballots,"  and  that  during  the  day  "  the  persons  above 
stated  kept  and  had  in  their  possession  and  control  the  said 
ballot-box,  polUbooks,  and  tally-sheets,"  etc. ;  that  the  "judges 
and  clerks,  or  some  of  them,  tinlawfully  and  fraudulently  re- 
ceived and  deposited  into  said  ballot-box  over  100  fraudulent 
ballots."  The  answer  also  alleges  that "  a  large  number  of  the 
persons  who  voted  at  said  Waterville  precinct  were  voters  in 
other  counties  of  the  state  of  Kansas  than  that  of  Marshall 
county."  It  also  alleges  that  the  "poll-books,  tally-lists  and 
ballots"  sealed  up  by  the  judges  of  said  Waterville  precinct 
"to  be  delivered  to  the  county  olerk  were  QOYer  delivered  to 
said  county  clerk  atf  any  time,  but  that  other:  firandi^ettt  aiid 
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Bpurio.uB  polUbookfi,  tally-lists,  and  ballots  were  retarned  to 
said  county  clerk  by  said  persons,  or  some  of  them,  and  these 
are  the  returns  which  were  submitted  to  the  coramissionere  for 
<;anvB68,  and  which  plai  11(1*0*  demanded  that  said  comnuKsioners 
should  count  in  determining  the  result  of  said  election." 

No  testimony  was  offered  at  the  hearing  in  support  of  the 
defendant's  answer.  But  the  original  poll-books  of  said 
Waterville  precinct  were  produced,  and  given  in  evidence; 
and  it  appears  from  them,  and  from  testimony  given  at  the 
trial,  that  after  the  poll-books  had  been  duly  and  properly 
signed,  attested  and  sealed  up  by  the  judges  of  the  election, 
and  before  they  were  delivered  to  the  county  clerk,  some  per- 
son had  wrongfully  and  willfully  opened  them  and  changed 
the  vote  as  cast  and  certified  by  the  judges  for  one  candidate 
for  county  commissiimer^  which  alteration  would  have  changed 
the  result  as  to  such  candidate  and  office.  No  other  change 
or  alteration  was  made  or  shown.  The  commissioners,  being 
advised  of  such  alteration,  rejected  said  poll-books  entire,  re- 
fusing to  count  any  rotes  cast  in  Watervill«  precinct  for  anj 
person  for  any  office. 

Martin  ^  Oue,  for  plaintifi*. 

Manriy  and  Guthrie  ^  Bnmm^  for  defendants^ 

The  opinion  of  the  court  waa  delivered  by  • 

Brewbr,  3» :  This  is  an  action  of  mandanius,  to  compel  a 
correct  canvas^  of  the  votes  cast  in  the  county  of  Marshal 
for  the  office  of  county  clerk.  Upon,  the  canvass  that  was 
made  the  canvassers  rejected  the  returaa  from  Waterville 
township,  and  declared  one  J.  G.  Mclnlire  elected.  If  those 
returns  had  been  counted,  the  plaintiff  would  have  received 
ia  minority,  and  been  declared  elected.  Three  queetimia  are 
presented:  First,  Will  the  court,  after  a  canvassing  board  has 
made  one  canvass,  declared  the  result,  and  adjourned,  compel 
it,  by  ihandamus,  to  reassemble  and  make  a  oorrect  canvass  on 
the  grontyd  tiiat  At  the  pi4or  oai^vase  it  had  improperly  omitted 
to  canvass  all  the  returns?    6e  odd,  )f  the  PStimis  twe  regular 
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in  form,  and  genauae^  i)g\ay  the  canvi^esing  board  reject  and  re- 
fuBe  to  canvass  th^m,  on  the  ground  that  during. tl^e  electipn 
/raudulent  votes  were  r^^ived,.  and. other  irregulj^rities  prac- 
ticed by  the  judges  and  clerks  of  election?  And  third^  will 
the  fact  thf^t,  after  the  poll-books  and  tallj-sheets  have  been 
properly  prepared  aixd  signed,  and  before  their  delivery  to  the 
township  trustee  and  .county  clerk,  they  are  tampered  with 
and  changed  by  outside  parties,  so  far  as  respects  the  votes  for 
.candidates  for  a  single  office,  justify  the  canv^ing  board  in 
rejecting  the  entire  returns,  ^nd  in  refusing  to  count  the  votei 
cast  for  the  candidates  for  the  other  offices  ? 

The  first  question  must  be  answered  in  the  affirmative,  and 
the  Qther  two  in  the  negative.  We  are  aware  that  the  authori- 
ties are  not  uniform  upon  the  first  question.  See  on  the  one 
hand,  People  v.  Suprs.  Green  Comity,  J 2  Bar^.  217;  and,  as  par- 
jtially  indorsing  this  view.  The  State  v.  Berry,  14  Ohio  St  815 ; 
and  on  the  ptiber  side.  The  State  v.  County  Judge  MarshaU  Co., 
7  Iowa,  186 ;  The  Stjite  v.  Bailey,  County  Judge,  7  Iowa,  890. 
The  view  taken  by  the  Iowa  court  seems  to  be  the  correct  one. 
It  is  the  duty  of.  the  capvassers  to  canvass  all  the  returns,  and 
they  as  truly  fail  to, discharge  this  duty  by  canvassing  only  a 
part,  and  refusing  to  canv^iss  the  others,  as  by  refusing  to  can- 
vass any.  And  it  is  settled  by  abundant  authority,  that  where 
the  board  refuses  to  canvass  any  of  the  votes  it  may  be  com- 
pelled so  to  do  by  mandamus,  and  this  though  the  board  has 
adjourned  sine  die.  Sagerty  v.  Arnold,  13  Kas.  867,  is  a  case  in 
point.  The  canvass  is  a  ministerial  act^and  part  performance 
is  no  more  a  discharge  of  the  duty  enjoined  than  no  perform- 
ance. And  a  candidate  has  as  mu<^  right  to  insist  upon  a 
.canvass  of  all  the  returns,  as  he  has  of  any  part,  and  may  be 
prejudiced  as  much  by  a  partial  as  by  a  total  failure.  The  ad- 
journment of  the  board  does  not  deprive  the.  court  of  the  power 
to  compel  it  to  act^  any  more  than  the  adjournment  of  aterm  of 
the  district  court  would  prevent  this  court  from  compelling  by 
mandamus  the  signing  of  a  bill  of  excjeptions  by  the  judge  of 
that  court,  which  had  been  tendered  him  before  the  a4)ourn- 
menl    As  a  general  rule,  when  a  duty  is  at  the  proper  time 
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asked  to  be  done,  and  improperly  refased  to  be  done,  the  right 
to  compel  it  to  be  done  is  fixed,  and  is  not  destroyed  by  the 
lapse  of  the  time  within  which  in  the  first  place  the  duty  ought 
to  have  been  done. 

As  to  the  other  two  questions,  it  is  a  common  error  for  a 
canvassing  board  to  overestimate  its  powers.    Whenever  it  is 
suggested  that  illegal  votes  have  been  received,  or  that  there 
were  other  fraudulent  conduct  and  practices  at  the  election, it 
is  apt  to  imagine  that  it  is  its  duty  to  inquire  into  these  alleged 
frauds,  and  decide  upon  the  legality  of  the  votes.    But  this  is 
a  mistake.    Its  duty  is  almost  wholly  ministerial.   It  is  to  take 
the  returns  as  made  to  them  from  the  difiTorent  voting  precincts, 
add  them  up,  and  declare  the  result.     Questions  of  illegal  vot* 
ing,  and  fraudulent  practices,  are  to  be  passed  upon  by  another 
tribunal.     The  canvassers  are  to  be  satisfied  of  the  genuine- 
ness of  the  returns,  that  is,  that  the  papers  presented  to  them 
are  not  forged  and  spurious ;  that  they  are  returns,  and  are 
signed  by  the  proper  ofiicers ;  but  when  so  satisfied,  they  may 
not  reject  any  returns  because  of  informalities  in  them,  or  be- 
cause of  illegal  and  fraudulent  practices  in  the  election*     The 
simple  purpose  and  duty  of  the  canvassing  board  is  to  ascer- 
tain and  declare  the  apparent  result  of  the  voting.    All  other 
questions  are  to  be  tried  before  the  court  for  contesting  eleo> 
tions,  or  in  qiw  toarrarUo  proceedings.     It  must  be  borne  in 
mind  that  the  change  in  returns  in  this  case  was  made  after 
their  execution  by  the  proper  officers,  and  before  they  reached 
the  county  clerk's  office,  was  made  by  unauthorized  and  out* 
side  parties,  and  not  by  the  election  officers,  and  did  not  affect 
the  number  of  votes  cast  and  returned  for  this  plaintiff,  or  his 
opponent.     Under  those  circumstances  we  think  the  commis- 
sioners  were  not  justified  in  refusing  to  canvass  the  returns 
from  Waterville  township,  so  fieir  at  least  as  respects  the  officers 
other  than  the  one  concerning  which  the  tampering  vrith  and 
changing  of  the  votes  was  had. 

The  peremptory  writ  must  be  awarded  as  prayed  for. 

All  the  Justices  concurring. 
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81TH  H.  Wood  v.  H.  Babtlikg,  Mayors  et  aL 

-JoirncKH  OF  THE  Pbacb;  When  Elected;  When  Term  of  Office  Oommence$;  No- 
Hee  €f  Election.  Where  the  time  for  holding  elections  for  jasticeB  of  the 
peace  in  cities  of  the  second  class  is  fixed  by  law  for  the  first  Tuesday  of 
April  of  each  alternate  year,  but  the  law  does  not  prescribe  whether  such 
elections  shall  be  held  in  the  odd  years  or  in  the  even  years,  and  does 
not  prescribe  the  years  within  which  the  terms  of  office  of  Justices  shall 
commence,  but  leaves  the  times  for  their  election,  and  for  the  commence- 
ment of  their  terms  of  office  to  be  ascertained  from  the  time  when  the 
Jtrst  election  for  justices  of  the  peace  was  held  in  and  by  such  city,  and 
the  law  fiirther  requires  that  the  mayor  shall  issue  a  proclamation  giving 
at  least  ten  days'  notice  of  each  election  to  be  held  in  such  city  "an- 
nouncing the  offices  to  be  filled  "  at  such  election ;  and  where  the  mayor, 
previous  to  an  election  at  which  two  justices  of  the  peace  should  be 
elected,  issues  a  proclamation  announcing  that  one  justice  only  is  to  be 
elected,  and  the  electors  receive  no  other  sufficient  notice  that  two  jus- 
tices should  be  elected;  and  the  electors  believe  that  only  one  justice  is 
to  be  elected,  and  each  elector  votes  for  only  one  candidate  for  that  of- 
fice, held,  that  only  one  justice  is  elected  at  such  election,  althoug  1  more 
than  one  candidate  may  have  received  votes  for  the  office.  {Sale  v.  EvanBy 
12-562 ;  JoMi  v.  Chridley,  20-58i.] 


Original  Prbceedings  in  Mandamus. 

Wood,  as  plaintiff,  filed  in  this  court  his  verified  petition  for 
a  mandamus  to  compel  the  Mayor  and  City  CouncUmen  of  the 
City  of  Topeka^  to  enter  of  record  the  fact  that  plaintiff  had 
been  duly  elected  to  the  oflice  of  justice  of  the  peace  of  said 
city  at  the  city  election  held  on  the  6th  of  April  1876,  and  to 
cause  such  election  of  plaintiff  to  be  duly  certified  by  the  city 
clerk  to  the  county  clerk  of  Shawnee  county.  The  ^  record 
shows  that  at  said  city  election  votes  were  cast  and  canvassed 
for  the  oflice  of  justice  of  the  peace  as  follows:  For  Thomas 
Johnson,  656;  for  Setk  H.  Wood^  842;  for  Samuel  S.  Urmy, 
824;  for  J.  0.  Chseney,  277-  The  mayor  and  council  can- 
vassed said  votes  on  the  9th  of  April  ^  and  holding  and  decid- 
ing that  one  justice  only  was  to  be  chosen  at  such  election 
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determined  that  Thomas  Johnson  had  received  the  greatest 
namber  of  votes  east  for  that  office,  and  was  therefore  daly 
elected  ^  such  justice.  Wood  claimed  that  two  justices  were 
^o  be  (ind  were  elected,  and  that  as  he  had  received  the  second 
highest  number  of  votes  he  also  was  entitled  to  a  certificate  of 
election  and  to  such  office.  An  .fdter native  writ  was  issued. 
The  defendants  showed  cause « — claiming,  as  they  had  before 
decided,  that  only  one  justice  was  to  be  chosen  at  such  elec- 
tion, and,  aJso,  that. notice  for  the  election  of  one  justice, only 
had  been  given,  and  that  the  electors  of.  said  city  respectively 
had  voted  for  only  one  person  for  said  office,  instead  of  each 
elector  voting  for  two  persons  as  would  have  been  the  case  if 
two  justices  were  to  .have  been  elected. 

Seih  H.  Wood,  plaintiff,  for  himself. 

B.  J.  Bicker,  city  attorney,  and  Damd  Brier^  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Yalentinb,  J. :  This  is  an  action  of  mandamas  to  compel 
the  mayor,  council  and  city  clerk  of  the  city  of  Topeka  to  issue 
to  the  plaintiff  a  certificate  of  election  showing  that  he  was 
elected  to  the  office  of  justice  of  the  peace  in  and  for  the  city 
of  Topeka  on  the  6th  of  April  1875.  All  questions  have  been 
so  arranged  and  disposed  of  by  the  parties  that  the  only  ques- 
tion for  us  to  determine  is,  whether  the  plaintiff  was  duly 
elected  to  the  office  of  justice  of  the  peace  or  not.  Involved 
in  this  question,  however,  are  several  others,  which  we  shall 
consider  as  we  proceed  with  this  opinion.  We  think  we  may 
assume  as  among  the  established  facts  in  this  case,  that  there 
were  two  justices  of  the  peace  to  be  elected  in  the  city  of  To- 
peka on  the  6th  of  April  1875;  that  the  mayor  however  issued 
his  proclamation  for  the  election  of  only  one;  that  each  elector 
voted  to  elect  only  one;  that  the  electors  did  not  in  fact  know 
that  mor^  than  one  was  to  be  elected;  tiiat  1598  votes  were 
cast  for  Various  candidates  for  that  office,  ci  which  Thomas 
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Johnso;!  reeeived  665  votes,  Seth  H.  Wood,  the  plaintiff,  re- 
ceived 842  votes,  Samuel  S.  Prmy  received  324  votes,  and  J.  C. 
Chesney  received  277  votes.  The  question  is,  whether  upon 
these  facts  the  plaintiff  was  duly  elected  to  said  office.  The 
objections  urged  against  his  election  are,  that  no  notice  was 
given  or  proclamation  issued  for  the  election  of  more  than  one 
justice  of  tJie  peace,  the  electors  believed  that  only  one  justice 
was  to  be  elected,  and  they  voted  to  elect  only  one— each 
elector  voting  for  one  person  only  for  that  office.  Now  it  is 
true  that  the  plaintiff  knew  before  the  election,  and  at  the  time 
thereof,  that  two  justices  were  to  be  elected,  and  he  told  several 
other  persons  so,  and  he  thinks  that  one  or  two  ballots  were 
cast  at  that  election  in  the  first  ward  with  two  names  for  the 
office  of  justice  of  the  peace  thereon ;  but  still  the  agreed  state- 
ment of  facts  shows  that "  the  electors  in  casting  their  ballots  for 
justice  of  the  peace  left  the  name  of  but  one  candidate  on  their 
tickets,  and  so  each  elector  voted  for  but  one  person  for  said 
office  of  justice  of  the  peace;'*  and  the  fact  undoubtedly  is, 
that  the  electors,  with  scarcely  any  exceptions,  did  not  know 
or  even  suspect  or  imagine  that  more  than  one  justice  was  to 
be  elected  at  that  election.  The  voters  were  of  course  mistaken 
in  supposing  that  there  was  but  one  justice  to  be  elected  at  that 
election,  but  the  mistake  was  clearly  one  of  fact,  and  not  one 
of  law.  Justices  of  the  peace  are  elected  in  this  state  each  for 
a  term  of  two  years;  but  there  is  no  law  designating  when 
their  terms  shall  commence,  or  in  what  years  they  shall  be 
elected  to  fill  such  terms,  and  these  questions  depend  upon  the 
facts  of  each  particular  case.  They  really  depend  upon  what 
year  the  Jhrst  election  for  justices  of  the  peace  within  the  par- 
ticular city  or  township  where  the  inquiry  is  made  took  place. 
For  instance,  the  first  election  held  in  and  for  and  by  the  city 
of  Topeka  for  justices  of  the  peace  was  on  April  5th  1869: 
hence,  the  regular  elections  for  that  office  in  Topeka  would  be 
held  in  April  in  the  jears  1871, 1878, 1875, 1877,  and  so  on,  in 
every  alternate  year  thereafter.  But  if  the  first  election  had 
beei^  held  in  1868,  or  in  1870,  i  stead  of  in  1869  as  it  was  held, 
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theu  all  the  regular  elections  held  thereafter  would  have  been 
held  in  the  even  years,  instead  of  in  the  odd  years  as  now  held. 
From  this  it  will  be  perceived  that  the  regular  elections  for 
justices  of  the  peace  may  be  held  in  the  various  cities  and 
townships  in  the  state  in  different  years,  and  that  no  one  can 
tell  when  a  regular  election  for  justices  of  the  peace  is  to  be 
held  in  any  particular  city  or  township,  except  from  proof,  or 
evidence,  or  knowledge  of  facts.  This  is  not  so  with  reference 
to  state  or  county  officers.  With  reference  to  them  the  law 
(Gen.  Stat.  427, 428,)  fixes  absolutely  and  uniformly  throughout 
the  state  the  time  for  their  election.  And  therefore,  as  all  per- 
sons are  presumed  to  know  the  law,  all  persons  are  presumed  to 
know  when  a  state  or  county  officer  is  to  be  elected,  although  he 
may  receive  no  notice  thereof  from  any  other  source.  {Oearge 
V.  Oxford  Township^  ante,  79.)  The  courts  will  take  judicial 
notice  when  state  and  county  officers  are  to  be  elected.  (EUis  v. 
BeddiTij  12  Kas.  306.)  But  courts  cannot  take  judicial  notice 
when  justices  of  the  peace  are  to  be  elected.  Or  rather,  courts 
may  take- judicial  notice  that  justices  of  the  peace  are  to  elected 
in  April  of  each  alternate  year,  (in  cities  of  the  second  class, 
and  in  townships  also  up  to  1875,)  for  the  law  thus  far  pre- 
scribes; but  the  courts  cannot  take  judicial  notice  as  to  which 
these  alternate  years  are.  Courts  cannot  judicially  know,  ex- 
cept from  evidence,  whether  these  alternate  years  are  the  odd 
years  or  the  even  years.  And  probably  voters,  who  receive  no 
notice,  actual  or  constructive,  cannot  be  required  to  know  more 
in  this  respect  than  the  courts.  Under  the  laws  of  this  state 
the  mayor  of  each  city  of  the  second  class,  (and  Topeka  is  such 
a  city,)  is  required  to  issue  a  proclamation  giving  at  least  ten 
days'  notice  of  each  election,  and  ** announcing  the  offices  to 
be  filled"  at  such  election.  (Laws  of  1872,  page  196,  §17.) 
Now  probably  if  such  a  notice  were  given  the  voters  could  not 
ignore  the  notice,  and  refrain  from  voting.  Or,  if  the  body  of 
the  voters  were  in  fact. to  receive  notice  in  aiiy  other  manner, 
probably  .then  they  could  not  ignore.it..  Or,  if  sufficient  facts 
should  come  to  the  knowledge  of  the  body  of  thiB  voters  to  put 
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them  upon  inquiry,  possibly  they  could  not  ignore  the  election. 
This  has  been  so  held  where  the  election  was  held  at  the  same . 
time  and  place  of  some  other  election  which  called  out  substan- 
tially all  the  voters,  and  the  matter  was  discussed  among  the 
voters,  and  a  large  proportion  of  them  voted  upon  th^  subject. 
But  none  of  the  foregoing  cases  is  this  case.  In  this  case  the 
body  of  the  voters  had  no  notice  from  any  source,  and  they  did 
not  participate  in  the  election.  That  is,  they  had  no  notice  of 
an  election  for  <iro  justices,  and  each  elector  voted  for  only  wu 
justice.  In  fact,  the  notices  that  they  actually  received,  from 
whatever  source  they  came,  might  almost  be  construed  into  an 
actual  and  affirmative  notice  that  there  would  be  an  election 
for  only  one  justice.  The  first  election  by  the  city  for  justices 
was  in  1869.  The  regular  election  would  therefore  have  been 
held  every  alternate  year  thereafter.  But  instead  of  an  election 
coming  only  once  in  every  two  years,  there  has  been  an  election 
for  one  or  more  justices  held  in  Topeka  every  year  since  1869. 
In  1870  one  justice  was  elected.  In  1871  two  were  elected. 
In  1872  one  was  elected,  and  one  of  those  elected  the  year  be- 
fore held  over.  In  1873  one  was  elected,  and  the  one  elected 
in  1872  held  over.  In  1878  the  mayor's  proclamation  was  for 
the  election  of  only  one  justice,  and  only  one  was  voted  for  by 
each  of  the  electors.  In  1874  one  justice  was  elected,  and  the 
one  elected  the  year  before  held  over.  And  the  one  elected  in 
1874  was  elected  and  commissioned  for  two  years,  and  he  is 
now  holding  the  office  under  that  election.  It  will  therefore 
be  seen,  that  the  whole  city  of  Topeka  has  been  laboring  under 
a  mistake  as  to  the  regular  time  for  electing  justices,  and  that 
the  mistake  originated  at  least  as  early  as  the  spring  of  1878. 
Now  as  this  mistake  is  a  mistake  of  fact,  and  not  of  law,  we 
hardly  think  that  it  is  sufficient  to  defeat  the  will  of  the  voters. 
"The  real  will  of  the  people"  should  generally  "not  be  de- 
feated by  any  informality."  In  the  present  case  mofe  than 
three-fourths  of  the  electors  voted  against  the  plaintiff;  and 
should  less  thah  one-fourth  who  voted  for  him  olverride  the  Will 
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of  the  other  three-fourths  who  voted  against  him?    Under  the 
circomstancee  of  this  case  we  think  the  law  to  be,  that  only 
one  justice  was  elected,  and  that  such  justice  was  not  the  plain- 
ti£     There  was  in  fact  no  election  for  a  second  jnstice.    It 
has  been  held  in  many  cases  that  a  mere  want  of  notice  will 
vitiate  the  election.  (See  authorities  cited  in  case  of  George n, 
Oxford  Township^  ante,  80.)    This  is  generally  so  where  the  law 
does  not  fix  the  time  for  holding  the  election.    But  even  where 
the  law  does  fix  the  time  for  holding  the  election,  it  has  been 
held  that  if  no  notice  was  given  as  required  by  law,  and  no 
notice  was  in  fact  received,  and  the  great  body  of  the  electors 
were  misled  by  such  want  of  notice,  they  believing  that  no 
such  election  was  in  fact  to  be  had,  and  only  about  one-fourth 
of  the  electors  voted  at  such  election,  and  they  voted  for  a 
single  candidate,  such  election  is  void«  Foster  v.  Scarf  y  15  Ohio 
St.  582.    See  also  The  StaU  v.  GcOze,  22  Wis.  868,  et  seq.    And 
it  has  several  times  been  held,  where  a  majority  of  the  electors 
vote  for  an  ineligible  candidate^  that  the  election  is  a  nullity, 
although  eligible  candidates  may  also  have  been  voted  for. 
{Saunders  r.  Haynes,  18  Cal.  145;  Stale  v.  Giles j  1  Chandler,  112; 
State  V.  Smithy  14  Wis.  497;  Commonwealth  v.  Cbdey^  56  Penn.  St 
270;  People  v.  CbUey  50  K.  Y.  451;  State  v.  Swearingenj  12  Geo. 
28;  Statev.Gastmelj20li^  An.  114;  Opinionof  Judges,  88  Me. 
597,  et  seq.)    The  person  receiving  the  highest  number  of  votes 
in  such  a  case  is  not  elected  because  pf  his  ineligibility;  and 
no  other  candidate  oan  be  considered  *m  elected,  because  a 
migority  of  the  electors  have  expressed  their  will  and  deteN 
mination  that  he  should  not  be  elected.    This  reasoning  fits 
the  present  case«    In  the  present  case  the  electors  chose  to 
elect  only  one  justioe  of  the  peace,  and  a  vast  majority  of  them 
voted  against  the  plaintiff  and  for  other  candidates.    The  candi- 
date elected  received  nearly  twice  as  many  votes  as  the  plaintiff 
In  cor  opinion  there  was  no  election  for  a  second  justice  of  the 
peace.    An  election  should  therefore  be  held  in  April  of  the 
psesent  jmr  (1876)  to  elect  another  justioe  to  'fill  the  iinsx- 
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pired  portion  of  the  term  which  should  have  commenced  in 
April  1876. 
Judgment  in  this  case  will  be  rendered  for  the  defendants. 

All  the  Justices  concurring. 


John  Polster,  et  a2.,  v.  A.  W.  Ritckbi^  ei  dL 

%•  PiAU>nro;  FeUiUm;  St^gtcieneg;  Olijection  after  VerdieL  Where  no  ol^eo- 
tion  is  made  to  the  sufficiency  of  a  petition  antil  after  tirial  and  verdict, 
the  defect  most  be  plain  and  in  a  vital  matter,  or  it  will  be  disregarded. 
[Moore  v.  Wade,  8-:]80;  MUcheU  v.  MUhoan,  11-617;  Moody  v.  Arthur,  post, 
4190 

2  ■     A  petition  which  alleges  that  defendants  "took  from  one  0.  B. 

the  sum  of  f  114J^3^  and  the  said  C.  B.  gave  to  the  plaintiffi  an  order 

therefor,  for  value  received,  and  that  the  said  C  B.  assigned  to  the  plain- 

tifiEs  his  cause  of  action  against  the  defendants/'  and  also  alleges  nonpay- 

'    ment,  and  also  that  the  district  court,  after  the  taking  made  an  order 

•    directing  one  of  the  defendants  to  pay  this  money  into  court,  that  he  did 

.   not  pay  the  fame  as  ordered,  but  took  the  order  for  review  to  the  supreme 

Gipurt,  giving  an  undertaking,  signed  by  both  defendants,  conditioned  to 

.  pay  said  sum  of  money  into  court  if  the  order  should  be  affirmed,  that 

said  order  was  affirmed,  and  still  the  money  was  not  paid,  will  be  held 

sufficient  as  against  an  ol^ection' presented  for  the  first  time  after  trial 

.   and  verdict 

Error  from  Cherokee  District  Court 

Aqtion.  by  jRueker  ^  Bro.  plaintiffs,  as  assignees  of  Charles 
Beuro,  to  recover  1114.63,  and  interest  In  1871  John  Polster 
caused  Beuro  to  be  arrested  on  a  charge  of  grand  larceny. 
When  arrested  Beuro  had  in  his  possession  said  sum  of 
$114.53,  which  was^by  order  of  a  justice  of  the  peace,  taken 
^d  delivered  to  Polster y  the  prosecuting  witness.  On  trial 
in  the  diatrict  court  Beuro  was  .acquitted,  and  the  court  made 
autPrder  that  Pa2^^^  rediBliver  said  money  to  Beuro.  {JEz  parte 
PoUl^^  10  Eas.  .204;)    Beuro  assigned  his  clauKi  for « the  money 
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to  plaintiflb,  and  this  action  was  against  John  PcHsteTj  and  his 
surety  J.  Q.  PolsteTj  to  recover  said  sum.  Answer,  general 
denial.  Trial,  and  judgment  for  plaintiflb,  at  April  Term. 
1874.    The  defendants  bring  the  case  here. 

John  N.  mttery  for  plaintiffi  in  error. 

A.  W.  JRuckeTy  and  W.  C.  Webb,  for  defendants  in  error. 

The  opinion  of  the  court  waft  delivered  by 

Brewbb,  J. :  The  only  question  in  this  case  is,  whether  the 
petition  is  sufficient  to  sustain  the  verdict  and  judgment  No 
objection  was  made  to  it  until  after  the  trial  and  verdict  A» 
objection  thus  made  will  be  regarded  with  little  fiivor,  and  the 
defect  in  the  petition  must  be  plain,  and  in  a  vital  matter,  or 
it  will  be  deemed  to  have  been  waived.  Mitchell  v.  MUhoan^ 
11  Kas.  617.  Unquestionably  this  petition  is  open  to  criti- 
cism, but  still  we  think  that  it  must  be  held  sufficient  It  al- 
leges that  defendants  "  took  from  one  Charles  Beuro  the  sum 
of  $114.53,  and  the  said  Charles  Beuro  gave  to  the  plaintiffs 
an  order  therefor,  for  value  received,  and  that  the  said  Charles 
Beuro  assigned  to  the  plaintiffi  his  cause  of  action  against  the 
defendants."  It  also  alleges  nonpayment  in  whole  or  in  part 
Counsel  contends  that  the  presumption  of  law  is,  that  this 
^' money  was  taken  rightfully  and  legally,  and  by  authority,  in 
the  usual  routine  of  business."  It  is  true,  there  is  no  allegar 
tion  that  the  money  was  wrongfully  taken,  or  even  that  it  was 
the  money  of  said  Beuro.  But  there  is  another  presumption, 
that  the  possessor  of  personal  property  is  its  owner;  and  this 
money  is  shown  to  have  been  in  the  possession  of  Beuro.  In 
other  words,  the  petition  shows  Beuro  in  possession  of  money, 
and  presumptively,  therefore,  the  owner,  and  rightfully  in 
possession ;  that  this  money  is  taken  from  him  by  defendants, 
and  never  returned.  No  authority  for  such  taking  is  shown. 
Now  after  the  trial,  without  any  objection  to  the  petition,  we 
think  the  court  ought  not  to  set  aside  the  entire  proceedings^ 
because  of  a  failure  to  allege  that  the  money  was  taken  wrong* 
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fully,  and  without  authority.  But  beyond  this,  the  petition 
alleges  that  the  district  court,  after  this  taking  by  defendants, 
made  an  order  directing  John  Polster  to  pay  this  money  into 
court,  that  said  Polster  did  not  pay  the  money  into  court  as 
ordered,  but  took  the  order  to  the  supreme  court,  and  gave  an 
undertaking  signed  by  both  the  defendants,  a  copy  of  which  is 
attached  to  and  made  a  part  of  the  petition,  conditioned  to  pay 
eaid  sum  of  money  into  court  if  said  order  should  be  affirmed, 
that  said  order  was  affirmed,  and  that  still  said  money  has  not 
been  paid  into  court.  This,  while  perhaps  not  exactly  show- 
ing that  the  original  taking  was  unlawfol,  clearly  shows  that 
the  defendants  have  no  longer  any  right  to  retain  the  posses- 
sion and  are  guilty  of  a  wrong  in  so  doing. 

"We  think  therefore  that  the  petition,  as  against  any  objec- 
tion raised  for  the  first  time  after  trial  and  verdict,  must  be 
held  sufficient,  and  the  judgment  will  be  affirmed. 

All  the  Justices  concurring. 


W.  L.  Ohalliss  r.  A.  T.  &  Santa  Fb  Railroad  Co. 

L  TiTLB  OF  Bailroad  Goitpany,  to  Land»  Acquired  for  Right  of  Way,    The 
title  acquired  by  railroad  companieB  in  condemnation  proceedings,  under 
chapter  124  of  the  laws  of  1864,  was  an  absolute  title  in  fee  simple,  and 
not  a  mere  edsement.    [Under  Gen.  Stat.,  only  easement;  JT.  C,  Rly,  Co 
V.  AUm,  22-285.] 

S. ' LegiOatUfe  Power;  Ch.  1$4,  Lam  of  1864.    Said  chapter  124  is 

constitutional;  for  in,  the  exercise  of  its  power  to  devote  private  prop- 
erty to  public  use,  the  legislature  is  the  exclusive  judge  of  the  degree 
and  quality  of  interest  which  are  proper  to  be  taken,  as  well  as  of  the 
necessity  of  taking  it. 

S  CoNSTmmoNAL  Law;  Wctdt  Construed,  Sec.  4  of  art  12  of  the  constitu- 
tion Ib  not  a  grant  of  power  to  appropriate  private  property  to  public  use, 
but  a  restriction  upon  U\e  exercise  of  sucti  power;  and  the  term  therein 
used,  "right  of  way,"  is  not  used  as  defining  the  quantity  of  ^state  to  be 
appropriated,  but  as  meaning  the  right  of  passage,  irrespective  of  the 
■  estate  or  title  to  be  acquired. 
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4« .CoNDBtf NATION  PlsoonsDiiiafl;  i^bmpliance  yfiih  Statute;  TUU,  Wherein 
condemnation  proceedings  under  said  law  of  1864,  the  full  legal  notice 
was  given,  the  affidavit  of  publication  filed  in  the  county  clerk's  office 
correct,  and  showing  due  and  legal  publication,  the  subsequent  proceed- 
ings all  regular,  except  that  in  copying  into  the  record  in  the  office  of 

^    register, of  deeds  the  :proof  of  publication  a  clerical  mistake  was  made 
by  which  the  first  publicafeioxi  was  made  to  have  been  on  the  ^th  instead 
of  the  2oth,  and  so  less  than  thirty  days  before  the  time  fixed  for  the 
meeting  of  the  commissioners,  and  where  the  damages  awarded  to  the 
owner  of  a  certain  tract  were  paid  to  and  accepted  by  him,  and  the  road 
actually  constructed  and  in  operation  through  his  land,  althoagh  only  a 
strip  of  about  twenty  feet  in  width  was  actually  occupied  by  the  railroad 
company,  and  the  balance  of  the  hundred-feet  istrip  condemned  was  used 
by  the  previous  owner  fbr  the  same  purposes  as  the  remainder  of  his 
tract,  and  where  after  8«ch  condemnation  proceeding^  sad  payment  and 
receipt  of  damages,  and. during  such  occupation  by  said  railroad  com- 
pany, said  owner  sells  and  conveys  the  entire  tract  by  warranty  deed: 
Held,  That  the  purchaJser  acquires  no  title  to  any  portion  of  the  one 
htmdred-feet  strip. 


Hrrar  from  Atchison  District  CburL  • 

Prior  to  and  during  the  year  1864  one  M.  Yocum  owned 
and  occupied  a  certain  quarter-section  of  land  in  Atchison 
county,  one  J.  S.  Yocum  a  certain  eighty*acre  tract,  and  one 
J.  W.  Baldwin  a  certain  twenty-two  acre  tract.  Tl^roagh  these 
tracts  the  right  of  way,  one  hundred  feet  wide,  was  laid  off  and 
condemned  for  the  Atchison  ft  Pike's  Peak  Railroad,  was  paid 
for,  and  the  railroad  constructed,  as  stated  in  the  opinion,  mfra. 
Challiss  purchased  said  three  tracts  of  land  from  the  Yocums 
and  Baldwin  in  1868  and  1869,  taking  general  wanranty  deeds. 
In  March  1872,  upon  dne  proceedings  being  had,  upon  the  ap- 
plication of  the  Atehison^  Topeka  ^  Santa  Jpi  Bailroad  Company, 
commissioners  were  duly  appointed  for  the  purpose  and  laid 
off  a  railroad  route  for  said  A.  T.  ^  S.  F.  Bid.  Co.  through 
Atchison  county.  Their  report  shows  that, they  took  from  one 
of  the  three  tracts  of  land  above  mentioned  nearly  three  acres, 
from  another  nearly  One  acre,  and  also  a  strip  of  land  from  tiie 
22'-acre  l;i*^t  embracing  forty  feet  The  land  so  taken  and 
condemned'  for  the  A.  T.  ^  &  F.  Bid.  Q>.  tie&joitAirijU  rigU  </ 
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toap  taken  andaondemned  in  I864.  for  the  Atchison  &  Pike's  Peak 
Bailroad  Company,  and  is  a  portion  of  the  right  of  way  of  the 
said  A.  k  P.  P.  railroad,  now  the  Central  Br.  U.  P.  railroad. 
In  May  1872,  Chalfiss  claimed  that  he  had  an  interest  in  the 
property  lying  within  the  right  of  way  condemned  for  the 
Atchison  &  Pikers  Peak  Railroad,  and  again  taken  and  con- 
demned for  the  A.  T.  ^  Santa  Fe  Railroad  Oo.y  and  he  appealed 
from  the  determination  of  the  said  commissioners  to  the  district 
court  of  Atchison  county,  upon  the  ground  that  the  act  of  the 
legislature  of  March  Ist  1864,  (ch.  124,  laws  of  1864,  p.  286,)  re- 
lating to  the  mode  hy  which  railroad  companies  may  acquire 
title  to  lands,  was  unconstitutional  and  void,  and  that  under 
said  act  no  jproceedings  could  vest  in  a  railroad  company  the 
title  in  fee  simple  to  the  land  set  apart  and  condemned  for  a  right 
of  way.  The  theory  of  Challiss'  appeal,  is  set  forth  in  the  fol- 
lowing instruction  which  was  asked  by  him  in  the  court  below, 
and  which  was  refused,  namely: 

^^The  jury  are  instructed  that  in  1864  and  1866  no  valid  law 
for  the  condemnation  of  land  for  the  use  of  railroads  then  ex- 
isted; and  that  said  railroad  (meaning  the  Atchison  &  Pike's 
Peak  Railroad  Co.)  could  not  acquire  any  interest  in  said  lands 
by  virtue  of  the  provisions  of  the  act  of  1864,  further  than  the 
license  to  use  such  lands  for  its  own  purposes,  after  payment  of 
damages  therefor  to  the  satisfaction  of  the  other  owner/' 

Trial  at  the  March  Term  1874  of  the  district  court  Verdict 
and  judgment  for  defendant,  and  Challiss  brings  the  case  here 
on  error. 


TT.  W.  GtUhrie^  for  pluntiff  in  error: 

It  was  shown  on  the  trial  that  ChalliBS  had  bought  these 
tracts  of  land  after  the  C.  B.  U,  P.  railroad. had  been  built,  and 
.  under  warranty  deeds  and  covenants  fif  fuU  title;  that  said  C.  B. 
(7.  P.  railroad  only  had  a  single  track,  and  Challiss  oocupied 
and  cultivated  hie  field  00  either  side,  less  about  20  feet  oocu- 
pied by  liie  railroad.  That  tbe  location  of .  defendant's  road 
/<va8  eight  ioet  from  and  one  foot  hxwer  than  the  former  road, 
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and  compelled  plaintiff  to  abandon  a  part  of  his  field  in  crop 
season,  destroyed  his  farm  crossings,  aud  othenndse  burdened 
the  use  of  his  farm,  producing  great  damages  to  his  entire  tract 
in  addition  to  the  loss  of  the  land  taken  by  defendant,  in  all 
some  $1,200.  Challiss  as  a  purchaser  had  actual  notice  of 
claim  of  C.  B.  U.  P.  railroad  only  to  the  extent  used,  and  only 
constructive  notice  as  shown  by  records  in  the  register's  office 
at  time  of  purchase.  Besides  this,  no  title  as  against  such  pur- 
chaser could  be  acquired  under  the  act  of  1864. 

The  condemnation  proceedings  were  recorded  in  two  sec- 
tions, one  filed  October  9th  1864,  in  the  colinty  clerk's  office, 
the  other  March  16th  1866;  but  this  last  was  not  dated  till 
March  17th,  The  notice  was  for  September  26th  1,864,  and  the 
publication  was  recorded  as  made  from  ^^Augiist  £8ih  to  Septem- 
ber ^9thy**  and  so  stood  until  Janiiary  26th  1874,  when  the  first 
date  was  changed  to  August  SBthy  on  the  margin  of  the  record. 

The  court  erred  in  instructing  the  jury,  "that  such  records, 
with  the  testimony  of  witnesses,  constituted  a  valid  condemna- 
tion for  a  100-feet  strip" — thus  instructing  the  jury  that 
plaintiff  had  acquired  no  tiUe  by  his  purchase  to  any  part  of  the 
100-feet  4trip  claimed  by  the  C.  B.  U.  P.  Rid.  Co.  under  such 
condemnation  proceedings.  Or,  in  other  words,  that  the  strip 
of  100  feet  in  width  through  the  middle  of  plaintiff's  700-acre 
tract,  taken  under  condemnation  for  "right  of  way"  for  a  rail- 
road, had  become  m  aUodium  the  property  of  such  railroad 
company,  and  as  such,  thereafter  to  use  in  any  manner  and  for 
any  purpose  desired. 

1.  On  the  questions  presented  in  the  record,  the  plaintiff  in 
error  submits:  That  a  railroad  corporation  has  not  power 
under  any  law  to  take  for  " right  of  way"  any  other  interest  in 
lands  than  an  easement.  The  right  to  appropriate  private  prop- 
erty for  public  use  has  always  been  limited  to  the  actual  neces- 
sities of  such  use.  And  the  necessity  which  in  one  case  will 
authorize  the  taking  of  an  entire  tract  for,  a  mnnicipal  alms- 
house in  allodial  title,  will  not  in  another  case  authorize  the 
taking  of  a  narrow  strip  out  Of  a  large  tract  for  a  "right  of 
way "  for  the  rood  of  a  private  corporation.    Neither  reason 
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nor  neceBfiity  allows  euch  a  rule,  nor  is  it  asserted  in  Sej^ioard 
V.  The  Mayor y  etc.j  7  N,T.  814,  but  is  expressly  denied.  (Oooley 
Const  Lim.  683;  4  Ohio  St.  808,  824;  1  Redf.  Rid.  Law,  260, 
267,  and  notes;  60  Mo.  243.)  But  it  is  claimed  that  the  0.  B 
IJ.  P.  Rid.  Co.  had  the  right  to  acquire  the  title  to  this  100-feet 
strip  because  its  necessities  for  right  of  way  so  required,  and 
afterward,  by  involuntary  sale,  to  convey  a  part  of.it  to  defend* 
ant  for  a  like  use,  or  to  an  individual  for  any  use  such  indi- 
vidual might  desire;  that  is,  that  the  power  of  eminent  domain 
gives  to  a  railroad  corporation  the  right  to  acquire  land  under 
elaim  of  right  of  way  to  hold  and  resell  on  speculation,  and  that 
such  right  is  only  limited  by  the  greed  of  its  corporators,  and 
their  ability  to  pay.  We  say  the  limit  is  the  necessity  for 
actual  use,  and  that  such  use  must  be  personal  to  the  party 
taking.  Private  corporations  do  not  take  unusual  powers  by 
implication. 

2.  Any  attempt  at  such  legislation  would  be  unconstitutional. 
Such  an  idea  does  not  exist  in  the  history  of  priva^  corpora- 
tions for  the  construction  of  road-ways;  and,  in  this  state,  the 
appropriation  of  the  land  is  not  authorized — only  the  right  of 
way — and  thereby,  by  implication,  the  right  beyond  an  easement 
ifi  denied.  Sec.  4,  art.  12,  constitution. 

8.  Nor  is  such  a  construction  of  §  4  of  the  act  of  1864  author 
ized.  All  that  such  language  implies  is,  ^^  that  such  company- 
shall  thereafter  have  the  f\ill  right  to  use  such  land  for  the  pur- 
pose of  a  route  for  its  railroad,  or  to  whoever  sitch  line  of  rail- 
road  might  be  transferred."  In  other  words,  the  condemnation 
of  the  right  of  way  for  the  railroad  of  that  company  or  its  suc- 
cessor, was  alone  authorized.  And  under  the  act  of  February 
13th  1865,  (Laws  of  1865,  p.  94,  §§16  and  26,)  the  power  to 
acquire  lands  is  granted  only  to  the  extent  of  "right  of  way," 
and  ^'  those  granted  to  aid  in  construction  of  such  roads."  This 
act  of  1865  was  the  first  general  act  authorizing  incorporation 
of  railroad  companies,  and  it  makes  the  difference  in  tenure 
of  lands,  held  in  Land  v.  Cbffman^  50  Mo.  248.)  And  see  12  N. 
Y.  121;  2  Iowa,  802;  81  Me.  217;  8  Vt  898.) 
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4.  Challisa'  land  was  Bubjeeted  to  an  additional  burden;  and 
therefor  he  was  entitled  to  recover  datnages  against  defenduit, 
which  had  imposed  such  burden;  and  it  was  error  to  refuse 
his  instructions  asked  on  this  point:  Mifflin  v.  SaUroad  Cb.»16 
Penn.  St  182, 190;  JSlake  v.  JRichy  34  K  EL  282;  Iml^  v.  BaUr 
road  Cb.,  26  Cotin.  249,  253.  Defendant  was  an  independent 
organization^  with  its  road  at  a  different  grade,  which  destroyed 
plaintiff's  farm  crosaings,  thus  doing  him  a  special  ds^nage. 

6.  The  proceedings  of  the  C.  B.  U.  P.  Rid.  Co.  were  only 
valid  when  recorded  in  the  office  of  register  of  deeds;  (§4,  acts 
of  1864;)  and  only  as  recorded,  were  notice  to  plaintiff  as  the 
purchaser  of  these  lands.  As  recorded,  "they  were  so  irregu- 
lar that  no  rights  could  be  founded  upon  them."  Akin,  v.  Dads, 
11  Eas.  680,  692;  Ettis  v.  Pacific  Bid.  Cb.,  51  Mo.  200.  There 
was  neither  80  days'  notice,  nor  recording  within  10  days. 

6.  The  acceptance  by  the  plaintiff's  grantors  of  damagea 
under  such  proceedingtt  would  only  operate  as  a  license  to  the 
C.  B.  U.  P.  Rid.  Co.,  and  possession  thereunder  would  be  notice 
to  a  subsequent  purchaser  only  to  extenjb  of  actu/oi  occupancy. 
The  rule  which  applies  in  case  of  possession  under  an  unre- 
corded deed  does  not  apply  to  possession  under  a  mere  license. 
And  plaintiff  was  entitled  to  recover  damages  for  the  strip 
taken,  under  the  general  rule  otJvU  compensation. 

7.  The  publication  notice  as  found  of  record  in  the  renter 
of  deeds'  office,  could  not  be  impeached  as  against  a  bonajide 
purchaser.  Nor  was  the  original  report  evidence,  where  the 
record  in  the  register's  office  existed.  Nor  of  the  pi*oceeding8 
had  in  the  treasurer's  office  on  such  report;  at  least,  until  its 
loss  had  been  shown.  The  payment  of  damages  by  defendant 
in  error  to  the  C.  B.  XJ.  P.  Rid.  Co.  was  no  evidence  in  Challiss' 
action  to  recover  damages;  if  this  was  his  land,  such  payment 
would  not  defeat  his  claim;  and  if  not  his,  then  he  fitiled  in 
his  case. 
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S&rUm  (f  Woffgener J  {or  defendant  in  error: 

'  The  A.  &  P.  P.  Rid.  Co.  acquired  title  in  fee  sbhpk  for  itself 
and  its  saceeBBors  and  assigns  of  thelanda^.now  elad^ed  by 
CballisB  under  the  condemnation/  proceedings  hiid  in  aooord- 
ance  with  ch.  124,  Laws  of  1864.-  Said  act  of  1864  is  consti- 
tutional, and  vested  a  fee-simple  title  in  railroad  companies 
Tvhich  proceeded  under  its  provisions.  Lawsiof  1864,  pp.  286, 
238;  3  Paige's  Ch.  46  to  76;  1  Kernan,  308;  2  id.  190;  Feoria 
^  B.  I.  ItUL  Co.  V.  BirkeUy  62  111.  882;  SiaU  v.  Rives,  6  Iredell^ 
897;  HeyuHxrd  v.  Mayor  of  N.  K,  3  Selden,  314;  Moore  v.  CStg 
of  New  York,  4  Banford,  466;  NicoU  v.  N.  Y.  ^  Erie  Eld.  Co., 
12  N.  Y.  121.  The  right  of  the  legislature,  in  the  absence  of 
a  constitutional  restriction  to  that  effect,  to  co&demn  the  fee 
for  the  purposes  of  a  railroad,  cannot  be  well  questioned.  It 
is  not  less  a  legislative  function  to  determine  what  estate  in 
point  of  duration  the  public  exigency  requires  to  be  con- 
demned, than  to  determine  the  existeuce  of  the  public  exi- 
gency which  requires  the  condemnation  of  any  estate.  2  Dev.  & 
Bat.  467;  Pierce  on  Am.  Bid.  Law,  161. 

The  quantity  of  estate  in  land  taken  in  condemnation  for 
acquisition  of  right  of  way  which  is  vested  in  railroad  com- 
panies is  not  uniform  in  all  states.  In  Illinois  some  of  the 
charters  vest  the  fee  simple  in  the  company,  while  others  pro- 
vide that  the  company  is  merely  authorized  to  enter  upon  and 
take  possession  of  and  use  the  land.  In  North  Carolina  the 
fee  simple  is  vested  in  the  company.  In  New  Hampshire  and 
Iowa,  and  some  other  states,  railroads  have  only  an  easement 
in  the  land,  and  do  not  hold  the  estate  in  fee  simple.  Pierce 
Am.  Rid.  Law,  160,  161;  5  Iredell,  807;  8  Selden,  814;  4 
Sandf.  466.  In  1864,  the  legislature  of  the  state  of  Kansas 
provided  that  railroad  companies  could  acquire  title  in  fee 
simple  to  lands,  and  in  so  doing  exercised  a  right  which  can- 
not be  at  this  date  well  questioned.  In  De  Varaigne  v.  Fox,  2 
Blatchf.  06,  it  was  held  that  where  the  etatuie. conferred  the 
right  to  take  tiie/se  of  land,  and  it  was  taken  upon  compenaa- 
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tion  accordingly,  the  court  will  not  constme  the  grant  a  con- 
ditional fee  or  nsufruct,  leaving  a  possible  reverter  to  the 
original  proprietor,  but  will  regard  the  entire  property  as 
vested  in  the  grantee  forever.  In  the  present  case  the  county 
commissioners  understood  when  they  were  condemning  the 
lands  of  the  grantors  of  the  plaintiff  in  1864  and  1865,  that  the 
railroad  company  were  to  have  the  title  in  fee  simple  to  the 
lands  set  apart  for  the  right  of  way,  and  must  necessarily  iii 
their  appraisement  of  the  value  of  the  lands  taken,  and  in  their 
assessment  of  damages  therefor,  have  given  to  said  grantors 
full  compensation  for  the  land  taken  m  fee;  and  the  grantors 
of  the  plaintiff  must  have  accepted  the  moneys  so  paid  to  them 
in  1865  and  1866,  in  full  satisfaction  of  the  estate  in  fee  for  the 
lands  so  set  apart  and  appropriated  for  said  company.  And  it 
would  seem,  upon  general  principles,  that  the  grantors  of 
Challiss  should  be  estopped  from  claiming  any  interest  in  the 
land  after  having  received  compensation  therefor  with  the  un- 
derstanding that  they  had  transferred  to  the  said  railroad  com- 
pany  fee-simple  title  for  the  same.  If  his  grantors  are  estopped 
from  claiming  any  interest  in  the  land  after  having  accepted 
the  payment  of  the  awards  made,  then  of  course  Challiss  could 
have  no  better  claim  or  interest  in  said  lands  than  his  grantors. 
An  acceptance  of  the  amount  of  the  value  of  the  land,  whether 
by  taking  the  amount,  agreed  upon  by  the  parties,  or  fixed  by 
the  commissioners,  or  the  court,  is  an  acquiesence  in  the 
taking  of  the  land  as  much  as  if  the  owner  had  conveyed  the 
same  lands  to  the  railroad  company  by  deed.  9  Wis.  450  to 
485. 

The  plaintiff,  at  the  time  he  obtained  his  deed  of  the  Yo- 
cums  and  Baldwin,  could  have  ascertained  from  the  records 
in  the  clerk's  office  in  Atchison  county  that  due  proceedings 
had'  been  taken  to  have  the  premises  mentioned  in  said  report 
condemned  under  the  law  of  1864,  and  that  a  strip  of  land  100 
feet  in  width  had  been  appropriated  for  the  right  of  way  of 
the  railroad  company;  and  the  records  in  the  register's  office 
showed  that  the  moneys  for  such  right  of  way  had  been  depos- 
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ited  with  the  county  treasurer,  or  paid  to  the  owners  thereof; 
and  upon  inquiry  the  plaintiff  could  have  ascertained  without 
any  difficulty  that  his  grantors  had  received  full  payment  for 
the  fee  of  the  said  100  feet  of  land  so  appropriated  for  said 
right  of  .way.  And  in  addition  to  this  record  notice,  the  said 
A.  &  P.  P.  Bid.  Co.,  now  called  the  Central  Branch  U.  P.  Bid. 
Co.,  was  running  and  operating  its  road  over  and  upon  the 
said  right  of  way  at  the  time  of  plaintiff's  purchase.  In 
view  then  of  the  puhlio  records  of  the  condemnation  proceed- 
ings had  for  said  right  of  way,  and  of  the  possession  of  such 
right  of  way  by  said  railroad  at  the  date  of  the  purchase  under 
which  plaintiff  claims,  the  plaintiff  had  full  and  complete  no- 
tice of  the  title  of  said  railroad  company  to  the  lands  which 
he  was  about  to  purchase.  The  original  report  of  condemna- 
tion of  1864  and  1865,  on  file  in  the  office  of  the  county  clerk 
was  presented  in  evidence.  The  register's  books,  showing  the 
same  to  have  been  duly  recorded,  with  the  exception  that  in 
the  proof  of  notice  of  publication,  the  register  had  recorded 
8  for  5,  was  also  introduced.  The  fact  that  the  register  of 
deeds  had  copied  August  ^^  28th,''  for  August  *^  26th,"  and  that 
Buch  record  remained  unchanged  until  January  26th  1874, 
could  not  have  really  prejudiced  the  rights  of  the  plaintiff. 
The  register's  office  showed  that  payment  of  the  assessment 
damages  by  the  railroad  company,  and  the  original  papers  on 
file  in  the  office  of  the  county  clerk  showed  that  notice  of  con- 
demnation proceedings  had  been  published  for  80  days;  and 
the  records  of  the  county  clerk's  office  are  as  much  public 
records  as  the  records  in  the  office  of  the  register  of  deeds. 
These  facts,  and  the  further  fact  that  the  railroad  company 
was  operating  its  road,  not  only  put  plaintiff  upon  inquiry  as 
to  the  title  of  said  company,  but  gave  him  actual  knowledge 
of  the  fact  that  100  feet  had  been  duly  condemned  through  the 
parcels  of  land  he  was  buying,  and  that  the  railroad  company 
had  paid  the  money  for  a  title  in  fee  therefor. 
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The  opinion  of  the  court  was  delivered  by* 

Brbwbb,  J. :  In  1864-^  the  A.  &  P.  P.  Bailroad  Co.  instituted 
condemnation  proceedings,  under  the  law  of  18^4,  to  obtain 
the  right  of  way  through  .certain  tracts  of  land  in  Atchison 
county.  And  the  two  principal  questions  in  this  case  are  aa 
to  the  validity  of  those  proceedings,  and  as  to  the  quantity  of 
title  transferred  by  them,  if  valid,  to  the  railroad  company. 

We  will  consider  the  latter  question  first.  Chap.  124  of  the 
laws  of  1864,  entitled  '^An  act  to-  enable  railroad  companies 
to  acquire  title  to  lands  for  radlroad  purposes,"  prescribes  the 
steps  to  be  pursued  in  these  condemnation  proceedings;  and 
1.  Title  to  lands  iu  §  4  it  is  providcd  that,  ^^to  such  portions  of  such 

aeauired  for  ^  *" 

rigiitofwaj.  road  *  *  *  title  in  fee  simple  shall  vest  m  such 
company,  its  successors  and  assigns."  This  language  is  plain, 
and  susceptible  of  but  one  construction.  The  clear  intent  of 
the  legislature  was,  that  the  railroad  companies  should  acquire 
a  perfect  and  absolute  estate,  and  not  simply  an  easement 
This  being  the  clear  meaning  of  the  statute,  the  power  of  the 
legislature  to  enact  it  is  challenged.  It  is  said  that  ^Hhe 
light  to  appropriate,  private  property  to  public  use  has  always 
been  limited  to  the  actual  necessities  of  such  use,"  and  that 
an  easement  is  all  that  is  necessary  to  secure  to  the  railroad 
company  the  fullest  possible  enjoyment  of  the  land  for  its 
purposes.  All  this  may  be  true;  but  the  question  of  necessity 
is  one  for  the  legislature  and  not  for  the  courts.  It  is  said  by 
Cooley  in  his  work  on  Constitutional  Limitations,  p. ^558,  that 
LLeRtoiAtiire     <<  It  sc^ms,  howcvcr,  to  be  competent  for  the  state 

power;  conatl-  ,  ,  iii./. 

tutiouai  law.  ^o  appropriate  the  title  to  the  land  in  fee,  and  so  to 
altogether  exclude  any  use  by  the  former  owner,  except  that 
;^hich  every  individual  citizen  is  entitled  to  make,  if  in  the 
apinion  of  the  legislature  it  is  needful  that  the  fee  be  taken." 
True,  in  a  note  he  says,  "We  think  it  would  be  diiEcult  to 
demonstrate  the  necessity  for  appropriating  the  fee  in  the  cass 
of  any  thoroughfare;  and  if  never  needful,  it  ought  to  be  held 
\ncompetent"    But  notwithstanding  this  suggestion  in  the 
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note,  we  think  the  doctrine  of  the  text  fully  austained  by  the 
authorities.  Moore  v.  (My  of  New  Torkj  4  Sandfc  456 ;  Heyward 
V.  Mayor  of  New  York^  8  Seld.  314;  Heesford  v.  Knight^  1  Ker- 
nan,  308;  Beekman  v.  &  ^  S.  Rid.  Oo.^  3  Paige,  75;  Pierce  on 
Am.  Rid.  Law,  151;  HdUlerman  v.  Penn.  Cent.  JS.  i2.  50  Penn. 
Bt  425;  Waterworks  Co.  v,  Burkhart^  41  lud.  864;  Dingleyv.  City 
of  Boston y  100  Mass.  544;  Brooklyn  Park  Comm'rs  v.  Armstrong^ 
45  N.  T.  284;  Foster  v.  N.  J.  Eld.  O).,  8  Zab.  227;  P.  rf"  B.  L 
Eld.  Co.  v.Birkeit,  62  III.' 822;;^?.  ^  (?.  Bid.  Co.  v.  Davis,  2  Dev. 
&  Bat., 451;  State  v.  Rives ^  5  IredoU,  297;  DeVaraigne  v.  Fox^ 
2  Blatch.  O.  C.  95.  lo  this  last  case  the  law  is  thus  stated: 
^*In  the  exercise  of  its  power  to  devote  private  property  to 
public  use,  the  legislature  are  the  exclusive  judges  of  the  de- 
gree and  quality  of  interest  which  are  proper,  t&  be  taken^  as 
well  as  the  necessity  for  taking  it" 

Again,  it  is  urged  by  counsel,  that,  as  our  constitution  rec- 
ognizes the  granting  of  the  right  of  way,  it  by  implication 
forbids  the  acquisition  of  anything  beyond  the  mere  right  of 
a.  sight  of  war.  way.     Sec.  4  of  art  12  of  the  constitution  reads: 

CoDHiltution 

ooD«trueiL  c^jjq  Hght  of  Way  shall  be  appropriated  to  the  use 
of  any  corporation  until  full  compensation,"  etc.  We  cannot 
give  to  this  the  force  that  is  claimed.  The  right  of  eminent 
domain  is  not  granted  by  this  section.  That  right  is  one  of 
the  powers  inherent  in  the  state,  as  the  representative  of  the 
public;  and  this  section  operates  only  as  a  restriction  upon  this 
power.  If  the  term,  "right  of  way,"  is  here  used  in  its  re- 
stricted, technical  sense,  as  referring  simply  to  a  mere  ease- 
ment, it  would  have  the  power  to  take  the  fee  unrestricted  in 
the  mattei'  of  compensation.  We  think  it  should  be  con- 
strued, not  as  dc&ning  the  quantity  of  interest  to  be  trans- 
ferred, but  as  meaning  the  right  .of  passage  through  the 
grounds, of  f others,  irrespective  of  the  interest  or  title  to  be 
acquired.  We  see  therefore  in  this  nothing  to  limit  the  force 
of  the  adjadications  elsewhere;  and  whatever  might  be  our 
views,  if  the  question  were  a  new  one,  we  feel  ooBstrained  to 
.  follow  what  aeema  to  be  the  ahnost  unbroken  line  of  decisions. 
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We  hold  therefore  that  title  in  fee  simple  passed  by  th&  con- 
demnation proceedings,  if  those  proceedings  were  in  conform- 
ity to  the  statute.  It  may  be  remarked  that  the  legislature 
of  1868  changed  the  law  as  to  the  quantity  of  estate  passing 
by  such  proceedings  to  a  railroad  company,  (Gen.  Stat.  213, 
§84,)  where  it  is  provided  that  ^Hhe  perpetual  use  of  such 
lands  shall  vest  in  such'  company,  its  successors  and  assigns  for 
the  use  of  the  railroad." 

Were  the  proceedings  in  this  cas^  in  conformity  to  the 
statute  ?  It  appears  that  the  application  of  the  railroad  com- 
pany was  made  on  the  24th  of  August,  1864 ;  that  the  26th  of 
September  following  was  the  day  fixed  by  the  commissioners 
for  the  commencement  of  the  work  of  laying  off  the  route ; 
that  publicatfon  of  notice  of  such  time  was  duly  made  in  the 
"  Champion,"  the  first  publication  being  on  the  25th  of  Au- 
gust, and  more  than  thirty  days  before  the  appointed  day; 
that  the  commissioners  met  at  the  appointed  time  and  com- 
menced their  work ;  that  after  completing  it  they  filed  in  the 
county  clerk's  oflSce  a  written  report  thereof;  that  a  copy 
thereof  was  duly  filed  in  the  county  treasurer's  oflSce,  the 
damages  paid,  and  the  report  thereafter  filed  and  recorded  in 
the  office  of  the  register  of  deeds.  It  also  appears  that  the 
,  then  owners  of  the  tracts  through  which  the  right  of  way  was 
condemned  accepted  the  appraisement  and  received  the  money, 
that  the  road  was  constructed  and  in  operation  through  these 
tracts  in  1866;  and  that  in  1868  and  1869  the  plaintiff  in 
error  purchased  the  tracts  of  the  then  owners,  receiving  war- 
ranty deeds  therefor.  At  the  time  of  this  purchase  the 
hundred-feet  strip  was  not  all  actually  occupied  by  the  rail- 
road company,  but  only  a  strip  of  about  twenty  feet  in  width. 
The  balance  was  and  had  been  cultivated  by  the  prior  owners. 
The  affidavit  of  publication  of  notice  recited  that  the  '*  notice 
was  published  in  said  newspaper  for  five  consecutive  weeks,  the 
first  publication  being  on  the  25th  day  of  August  18  54,  and  the 
last  on  the  29th  day  of  September  1864."  In  rebording  this 
affidavit  by  the  register  of  deeds  a  clerical  mistake  was  made, 
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the  figure  8  being  substituted  for  5,  so  that  it  stated  that  the 
first  publication  was  on  the  28th,  and  less  than  thirty  days  be- 
fore the  appointed  time  for  the  meeting  of  the  commissioners. 
Now  it  is  contended  by  counsel  for  plaintiff  in  error,  that  the 
occupation  by  the  railroad  company,  at  the  time  of  the  pur- 
chase by  plaintiff  in  error  being  only  of  a  twenty-feet  strip  was 
no  notice  of  any  claim  to  the  balance  of  the  one  hundred-feet 
strip,  and  that  the  purchaser  was  chargeable  with  notice  of  the 
condemnation  proceedings  only  as  they  appeared  upon  the 
records  of  the  register  of  deeds'  ofilce;  and  that  as  they  there 
appeared,  they  showed  proceedings  invalid,  in  that  no  legal 
notice  appeared  to  have  been  given  of  the  time  of  the  commis- 
sioners' meeting.  In  this  we  think  counsel  is  mistaken.  The 
full  legal  notice  was  actually  given ;  the  proceedings  actually 
had  were  regular.  By  those  proceedings  the  title  of  the  then 
owners  was  then  wholly  divested.  This  was  divested,  not  by 
a  voluntary  conveyance,  but  by  proceedings  m  mvitumj  to  com- 
pel a  transfer,  exactly  as  by  a  sheriff's  sale.  Now  as  to  such 
proceedings  a  party  may  not  trust  entirely  to  the  records  of 
the  ofllce  of  register  of  deeds,  but  must  take  notice  of  what- 
ever appears  upon  the  records  of  every  officer  or  tribunal  hav- 
ing jurisdiction  of  |uch  proceedings.  Again,  there  was  suf- 
ficient in  the  record  in  the  register  of  deeds'  office  to  put  the 
plaintiff  in  error  upon  inquiry.  The  report  of  the  commis- 
sioners recited  that  notice  had  been  published  for  thirty  days. 
The  day  of  the  last  publication  was  given  as  September  29th. 
Running  back  five  weeks  would  bring  it  to  August  25th,  and 
not  August  28th.  This  record  was  but  a  copy  of  a  copy. 
Proof  of  publication  was  not  by  the  law,  in  terms  at  least,  re- 
quired. (Sec.  6  of  the  act,  Laws  of  1864,  p.  287.).  The  only 
object  of  publication  is  notice  to  the  land-owners.  If  with  a 
defective  publication,  or  without  any  publication,  they  had  ap- 
peared to  the  proceedings,  and  accepted  the  award,  neither  they 
nor  their  grantees  would  be  heard  to  say  that  the  notice  was 
defective,  or  omitted.  We  think  therefore,  as  against  this 
plaintiff  the  court  properly  ruled  that  the  proceedings  were 
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regular  and  valid.     Some  other  questions  are  raised  by  coon- 
set,  but  in  the  view  we  have  taken  of  these  two  principal  mat- 
ters, it  seems  unnecessary  to  consider  them. 
The  judgment  will  be  affirmed. 

All  the  Justices  concurring. 


E.  W.  Bepbll  v.  Burlikotoh  National  Bavx. 

1.  Niw  Trial;  EuU^  When  OranUd.  When  a  new  trial  has  been  granted  by 
the  district  coart,  the  sapreme  court  will  require  a  stronger  case  for  in- 
terference than  when  one  has  been  refused,  l^dd  v.  Kvmear,  5-238; 
Ryan  v.  Topehd  Bridge  Cb.,  7-207;  OUy  of  Ottava  v.  Wcuhabaugk,  11-124; 
Atyeo  V.  KeUey,  13-212;  Qrum  r.  Corby,  15-112;  BwrreU  v.Bcajia,  17-266; 
Oondell  v,  Burlingame  Savings  Bank,  23-596 ;  Hunt  v.  Hdinee,  25-212;  CUy  of 
Sedan  v.  Churchy  29-190;  lAndh  v,  Oowley,  29-756.] 

2.  _  Where  the  district  court  grants  a  new  trial  on  the  ground  that 
the  jury  may  have  been  misled  by  one  of  the  instructions  given,  and  it 
appears  reasonably  probable  that  they  were  so  misled,  this  court  will  not 
reverse  the  order  granting  a  new  trial. 

3.  CoMMERaAL  Paper ;  Bankers  and  Others;  Purchasers  brfore  Maturity,  While 
a  party  engaged  in  dealing  in  commercial  paper  may  be  more  familiar 
with  the  habits  of  business  men  in  the  making  and  discounting  of  such 
paper,  and  therefore  more  char  eable  with  notice  of  anything  unusual 
in  the  form  of  the  paper,  or  the  conduct  of  the  holder,  yet  beyond  that 
he  is  under  no  greater  obligation  than  any  other  purchaser  of  such  paper 
to  inquire  into  and  ascertain  the  true  nature  of  the  transaction  between 
the  maker  and  the  payee.    [See  Stettauer  v.  Carney,  20-474.] 

JError  from  Labette  District  CourU 

Action  by  the  Burlington  National  Banky  as  plaintiff,  against 

Bedell  as  defendant,  upon  the  following  promissory  note: 

$170.00.  Ohbtopa,  Kansas,  Sept  18th,  1872. 

Three  months  after  date,  I  promise  to  pay  to  the  order  of 
O.  D.  Bond,  General  Agent  Great  Western  Telegraph  Com- 
pany, at  the  First  National  Bank  of  Chetopa,  Kansas,  one 
hundred  seventy  dollars,  with  —  per  cent  interest  per  annum 
from until  paid,  value  received;  and  in  case  suit  is  in- 
stituted on  this  note  a  reasonable  attorney-fee  for  collection. 
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The  drawer  and  indorsers  of  this  note  severally  waive  demand 
of  payment,  notice  of  protest,  and  of  non-payment. 

E.  W.  Bedell. 

Defense,  fraud  and  failure  of  consideration.  Trial  at  the 
May  Term  1874.  Verdict  for  defendant.  On  plaintiff's  motion 
the  verdict  was  set  aside,  and  a  new  trial  granted.  The  de- 
fendant appeals.  The  facts  and  proceedings  are  stated  in  the 
opinion. 

Ayres  ^  Fox,  for  plaintiff  in  error. 
Nelson  Casey  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  hy 

Brewer,  J. :  This  is  a  proceeding  in  error  to  review  the 
action  of  the  district  court  in  granting  a  new  trial.  In  such  a 
case  it  is  settled,  that  the  "  supreme  court  will  require  a  stronger 
case  for  interference  than  when  one  has  heen  refused."  Field 
V.  Kinnear,  6  Kas.  233.  The  reasons  for  this  are  fully  given  in 
the  opinion  in  that  case,  and  need  not  foe  repeated.  It  seems 
to  us  that  they  are  controlling  in  this  case,  and  compel  an 
affirmance.  The  facts  are  these:  The  bank  was  a  purchaser 
before  due  of  a  negotiable  promissory  note  executed  by  Bedell. 
The  claim  was,  that  the  note  was  obtained  from  Bedell  by  fraud 
and  without  consideration,  and  that  the  bank  had  knowledge 
of  this,  or  notice  sufficient  to  put  it  upon  inquiry.  The  verdict 
of  the  jury  was  in  favor  of  Bedell.  The  new  trial  was  granted 
for  the  reason,  as  stated  by  the  court,  that  it  appeared  to  it  that 
the  jury  might  have  been  misled  by  one  of  the  instructions. 
That  instruction  was  as  follows : 

''And  the  plaintiff  bein^  a  banking  institution,  and  accus- 
tomed to  buv  and  sell  and  deal  in  commercial  paper,  was  bound 
to  greater  diligence  as  to  what  defenses  there  might  be  against 
the  note  between  the  original  parties,  than  ordinary  persons." 

The  note  was  given  by  Bedell  in  part  payment  of  a  subscrip- 
tion to  the  capital  stock  of  the  Great  Western  Telegraph  Co., 
was  obtained  from  him  upon  representations  that  the  company 
was  at  work  on  the  line  between  Humboldt  and  Chetopa,  and 
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would  have  the  line  completed  to  Chetopa^  where  Bedell  re- 
Bided,  and  in  working  order  before  the  maturity  of  the  note. 
The  note  was  an  ordinary  negotiable  note,  payable  to  the  order 
of  0.  D.  Bond,  General  Agent  Gt.  W.  Tel.  Co.,  by  him  indorsed 
to  McDonald,  Whitcomb  &  Bait,  the  contractors  for  building 
the  line  of  telegraph,  and  discounted  for  them  by  the  bank. 
It  appears  that  other  parties  at  Chetopa  besides  Bedell  were 
induced  to  take  stock  and  give  their  notes  therefor,  as  were 
also  parties  at  Burlington,  including  the  plaintiff,  the  Burling- 
ton National  Bank.     The  notes  of  the  latter  were  still  out- 
standing, and  not  yet  due,  when  it  discounted  the  note  in 
controversy.    Before  discounting  it,  the  bank  took  the  pre- 
caution to  ascertain   the  responsibility  of  Bedell.     While  it 
must  be  conceded  that  the  testimony  points  to  a  gross  imposi- 
tion practiced  upon  Bedell,  yet  it  seems  that  others,  including 
the  bank,  were  equally  victimized.    Upon  the  other  and  equally 
essential  matter,  knowledge  of  or  notice  to  the  bank,  we  are 
constrained  to  say  that  tiie  testimony  is  very  deficient    We 
can  well  imagine  that  the  district  court,  impressed  with  this 
deficiency,  scrutinized  carefully  the  instructions  it  had  given  to 
see  if  some  one  had  not  unduly  influenced  the  jury  to  its  ap- 
parently unwarranted  conclusion.     Unwilling  perhaps  to  say 
that  there  was  absolutely  no  testimony  inculpating  the  bank, 
it  nevertheless  felt  that  the  verdict  was  wrong,  and  charitably 
assumed  the  responsibility  for  the  error  which  was  properly 
imputable  to  the  jury.    Regarding  the  instruction  itself,  it  may 
be  true  that  a  party  engaged  in  dealing  in  commercial  paper 
may  be  more  familiar  with  the  habits  of  business  men  in  the 
making  and  discounting  of  such  paper,  and  therefore  more 
chargeable  with  notice  of  anything  unusual  in  the  form  of  the 
paper,  or  the  conduct  of  the  holder;  but  beyond  that  we  do 
not  understand  that  he  is  under  any  greater  obligations  than 
any  other  purchaser  of  such  paper  to  inquire  into  and  ascertain 
the  true  nature  of  the  transaction  between  the  maker  and  the 
payee.     He  is  at  equal  liberty  with  all  other  persons,  if  the 
paper  be  in  proper  form,  and  the  conduct  of  the  holder  without 
suspicion,  to  purchase  in  fall  reliance   upon  the  protection 
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'Which  the  law  caste  around  such  paper.  This  instruction  par- 
ticularly, as  applicable  to  the  facts  in  this  case,  seems  to  cast  an 
unwarranted  restriction  upon  the  free  circulation  of  commer- 
cial paper,  and  doubtless  improperly  influenced  the  jury  in  its 
verdict.    We  see  no  error  in  the  order  granting  a  new  trial. 

Counsel  for  defendant  in  error  has  attached  to  the  transcript 
»  cross-petition,  alleging  error  in  taxing  the  costs  of  the  term 
to  the  bank  as  a  condition  of  the  new  trial.  Whether  there 
were  error  in  this  ruling  or  not,  we  do  not  think  the  question 
<jan  be  raised  before  us  in  this  manner.  A  party  alleging  error 
in  the  proceedings  in  the  district  court  must  bring  his  separate 
action  to  have  those  errors  examined,  and  cannot  bring  those 
errors  up  for  review  by  simply  attaching  a  cross-petition  in 
«rror  to  the  plaintiff's  record. 

The  judgment  will  be  affirmed. 

All  the  JuBtioes  concurring. 


OsoAR  Sbitz,  ei  dL,  ▼.  TTnion  Pacifio  Railway  Co. 

1.  LuNs  OF  Vendor,  and  op  Mechanic;  Priarityf  Where  Vendor  ReservcB 
Legal  TUU  as  Security.  The  railway  company  owned  three  lots  in  the 
city  of  Salina.  Mrs.  B.  desired  to  baild  a  hotel  on  them.  The  i)artie8 
thereupon  agreed  that  Mrs.  B.  should  build  and  furnish  said  hotel,  that 
the  railway  company  should  advance  some  money  by  way  of  a  loan  to 
assist  her  in  building  and  furnishing  the  same,  and  that  when  she  should 
build  and  furnish  it,  and  pay  back  to  the  railway  company  the  amount 
of  money  advanced  by  the  company  to  her,  the  company  would  then  ex- 
ecute a  deed,  conveying  to  her  the  fhll  legal  title  to  the  property.  Under 
this  contract  the  railway  company  furnished  to  Mrs.  B.  the  sum  of 
97,512.85,  and  she  built  and  furnished  said  hotel.  But  she  has  never  yet 
refunded  said  sum  of  money,  or  any  part  thereof;  and  the  company  has 
never  yet  execnted  to  her  a  deed  for  said  property.  Said  contract  be- 
tween the  railway  company  and  Mrs.  B.  was  originally  entirely  in  parol. 
But  subsequently,  and  on  November  4th  1867,  Mrs.  B.  gave  to  the  rail- 
way company  her  two  promissory  notes  for  said  amount  of  money,  and 
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itlso  gave  a  mortgage  on  the  hotel  property  and  on  the  famitare  therein 
to  secure  the  payment  of  said  notes.    The  original  parol  contract  was 
not  in  any  other  manner  disturbed  or  altered  by  those  transactions. 
While  Mrs.  B.  was  building  said  hotel  she  obtained  labor  and  material 
therefor  from  the  defendants  below  ( plaintiffs  in  error.)    The  defendants 
below  afterward  duly  filed  statements  for  mechanic's  liens  on  said  prop- 
erty, under  the  provisions  of  ch.l37  of  Compiled  Laws  of  1862.    These 
claims  of  the  defendants  have  never  been  paid  or  satisfied.    The  conrt 
below  held  that  these  claims  were  valid  liens  upon  the  property,  but 
also  held  that  they  were  subsequent  to  the  lien  of  the  railway  company 
thereon.    When  the  contracts  for  furnishing  said  labor  and  materials 
were  made  is  not  shown.    Whether  any  of  them  were  made  before  the 
railway  company  furnished  said  money  is  not  shown.    Therefore,  in 
support  of  the  decision  of  the  court  below,  it  should  be  presumed  that 
said  contracts  for  labor  and  materials  were  made  after  the  money  was 
furnished.    Some  of  the  defendants  furnished  labor  and  material  before 
said  mortgage  was  executed,  and  some  of  them  afterward.    The  judg- 
ment of  the  court  below  was,  that  the  property  should  be  sold,  and  that 
the  claim  of  the  railway  company  should  be  first  paid  from  the  proceeds 
thereof.    Held,  that  the  judgment  of  the  court  below  was  correct. 

2.  Mechanic's-Libn  Law  op  1862,  Omstrued,  The  mechanic's-lien  law  of 
1862,  taken  all  together,  undoubtedly  means,  that  a  mechanic's  lien  shall 
operate  upon  the  whole  of  the  estate  which  the  person  procuring  the 
labor  and  materials  may  have  in  and  to  the  property  for  which  he  pro- 
cures the  same,  whatever  may  be  the  character  of  that  estate,  but  that 
such  lien  cannot  operate  upon  anything  more  than  such  estate,  and  that 
so  far  as  it  does  operate  it  is  the  paramount  lien  upon  the  enhanced  value 
given  to  such  estate  by  the  labor  and  materials.  That  is,  it  is  the  para- 
mount lien  upon  the  surplus  value  of  the  estate,  over  and  above  what 
would  have  been  the  value  of  such  estate  without  such  labor  and  mate- 
rials. 

3.  '  Extent  and  Effect  of  Lien$,  Where  a  person  holding  an  equitable 
estate  in  and  to  certain  real  estate,  and  not  holding  the  legal  estate,  made 
improvements  on  such  estate,  and  afterward  mechanics'  liens  were  filed 
thereon  under  the  mechanic's-lien  law  of  1862  to  secure  payment  for 
labor  and  materials  furnished  in  making  said  improvements,  said  liens 
operate  upon  the  said  equitable  estate  only,  and  do  not  reach  the  legal 
estate,  or  affect  the  rights  of  the  parky  holding  the  legal  title.  IJSanh  9, 
MoTffon,  1-293.] 

JSrror  from  Saline  District  Court 

Thb  BaUway  Company  brought  its  action  in  June  1868,  to 
foreclose  a  mortgage.  It  made  Mary  A.  Bickerdyke,  H.  D. 
RuBhy  Almzo  B.  Chapman^  Lorenzo  D.  Bower,  Benj.  Howard, 
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Oscar  SeiiZj  MiUer  ^  Stevena^  Jacob  De  WUty  HanJ&ti  ^  WooUej/y 
and  Palmer,  Fuller  &  Co.,  defendants.  Mrs.  Bickerdyke  was 
the  mortgagor.  The  other  defendants  were  joined  as  having 
Bome  claim  or  lien  on  the  mortgaged  premises  subsequently  to 
the  claim  of  the  plaintiflF.  Trial  at  the  October  Term  1870  of 
the  district  court,  J.  H.,  judge  2?ro  fern.,  presiding.  An  agreed 
Btatement  of  facts  was  filed,  among  which  are  the  following: 

"In  1867  the  defendant  Mary  A.  Bickerdj^ke  commenced 
erecting  a  building  for  a  hotel,  and  other  buildings  appurtenant 
thereto,  for  herself,  on  the  lots  of  the  plaintiff  company,  de- 
scribed in  the  petition  in  this  case,  their  title  thereto  then  being 
of  record.  Said  hotel  building  was  finished  in  March  1868. 
The  money  furnished  by  the  plaintiff  for  materials  for  said 
building,  and  for  the  furniture  purchased  and  owned  by  said 
Mary  A.  Bickerdyke,  was  furnisned  and  paid  at  various  times 
during  the  summer  of  1867,  and  previous  to  November  4th 
1867.  Said  building  was  erected  with  the  knowledge  of  the 
plaintiff,  and  on  the  understanding  that  on  the  erection  of  said 
building,  and  on  the  payment  oi  all  her  indebtedness  to  the 

{)laintiff,  said  Mary  A.  Bickerdyke  should  have  a  title  to  said 
ots,  but  without  any  definite  contract,  until  the  giving  of  the 
mort^a^e  specified  in  the  petition.  Said  mortgage  was  given 
by  said  Mary  A.  Bickerdyke  on  the  4th  of  November  1867,  to 
said  plaintiff,  on  said  lots  and  hotel-building  and  furniture,  for 
the  sum  of  $7,512.85,  the  amount  of  money  previously  advanced 
as  aforesaid  by  the  plaintiff,  and  payable  as  stated  in  said  peti- 
tion and  mortgage. 

"  The  defendants  hereinafter  named  have  each  recovered  a 
judgment  in  this  court  against  said  Mary  A.  Bickerdyke  for 
the  several  amounts  hereinafter  named,  and  each  on  a  contract 
with  said  Mary  A.  Bickerdyke,  and  for  labor  done  and  ma- 
terials furnished  od  and  for  said  buildings  on  said  lots.  Each 
of  said  defendants  did  within  six  months  after  the  completion 
of  said  buildings,  file  a  mechanic's  lien  on  said  buildings  for 
said  labor  and  materials,  and  each  commenced  his  action  within 
twelve  months  after  the  completion  of  said  buildings. 

"  The  following  is  a  statement  of  the  judgments  obtained  by 
said  defendants:  H.  D.  Bush,  March  term  1868,  for  $1289.98; 
Palmer,  Fuller  k  Co.,  September  term  1868,  for  $2510.15;  A. 
S.  Chapman,  March  term  1869,  for  $626.69;  L.  D.  Bower, 
Maroh  term  1869,  for  $354.80;   Benj.  Howard,  September 
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term"  1868,  for  ♦213.87;  Oscar  Seitz,  September  term  1868,  for 
$165.89;  Miller  A;  StevenB,  September  term  1868,  for  $400;  and 
Jacob  DeWitt,  September  term  1868,  for  $227.57.  Said  judg- 
ments of  H.  D.  Rush,  and  Palmer,  Fuller  &  Co.,  have  been  sold 
and  assigned  to  the  plaintiiF. 

^'  It  is  agreed  that  the  following  claims  and  parts  of  claimB, 
included  in  the  foregoing  judgments,  namely,  B.  Howard, 
$213.87;  Palmer,  Fuller  k  Co.,  $359.43;  A.  B.  Chapman,  $68; 
L.  D.  Bower,  $198;  Oscar  Seitz,  $28.50;  Miller  &  Stevens, 
$400,  and  Jacob  DeWitt,  $169.87,  originated  since  the  date  of 
the  plaintiff's  mortgage;  and  that  all  the  claims  of  said  defend- 
ants, as  first  above  stated,  exclusive  of  the  several  claims  and 
amounts  last  above  stated,  originated  before  the  date  of  the 
said  mortgage." 

The  district  court  held  that  the  lien  of  the  Baxboay  Company 
was  the  first  and  paramount  lien  on  the  mortgaged  premises, 
and  a  decree  was  entered  that  said  premises  be  sold,  ^^and  the 
proceeds  of  said  sale  be  first  applied  to  the  payment  of  the 
costs  of  suit;  second,  to  the  payment  of  the  plaintiff's  judg- 
ment and  claim  in  full;  and  that  the  residue  be  applied  to  the 
payment  of  the  claims  and  judgments  of  other  lien-holders  and 
judgment  creditors  pro  raJUiy^  specifying  such  other  liens  in 
order  and  amount  as  first  stated  in  the  agreed  &cts.  From 
this  decree  defendants  Seiiz^  Chapman^  Howard^  MiUer  ^  Stecem^ 
and  /)£Wi^,  appeal,  aud  bring  the  case  here  on  error.  The 
Railway  Company  only  is  made  defendant  in  error. 

C  A.  Hitter,  for  plaintiffs  in  error: 

The  mechanics'  liens  were  prior  to  the  defendant's  mortgage. 
Defendant  in  error  is  estopped  from  denying  the  plaintiffs' 
claims.  The  liens  of  plaintiflS  in  error,  prior  and  subsequent 
to  defendant's  mortgage,  should  be  distinguished.  The  per- 
sonalty should  be  deducted  from  the  mortgage  of  defendant  in 
error. 

The  mechanics'  liens  are  prior  to  the  mortgage-deed.  The 
mechanics'  liens  were  based  on  the  law  approved  March  4th 
1862,  Comp.  Laws,  680,  eh.  1 87.     Section  17  of  this  lien  law 
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says  that  the  lien  shall  be  a  preferred  claim  on  the  buildings 
and  previotis  incumbrancers  and  creditors  must  look  to  the  land. 
Defendant  in  error  never  took  any  steps  under  the  lien  law; 
hence  it  is  a  previous  encumbrancer  or  creditor. 

The  general  practice  is,  to  give  a  liberal  construction  to  the 
lien  laws  in  fevor  of  the  mechanic  or  material-man.  10  "Wend. 
875;  2  Miss.  874;  Houck  on  Liens,  85;  46  Mo.  596.  The 
court  below  erred  in  applying  the  14th  section  of  the  law  to 
the  case,  and  ignoring  the  17th  section.  The  case  of  Smith  v, 
MoorCj  26  111.  892,  is  precisely  in  point  And  the  building  and 
lots  should  be  divided,  and  sold  only  when  it  can  be  done  with- 
out injury;  otherwise  the  value  of  each  should  be  found,  and 
proceeds  of  the  sale  divided  proportionably.  Defendant  Bick- 
erdyke  was  the  owner  of  the  premises  when  the  liens  attached. 
4  Scam.  531;  17111.801. 

Defendant  in  error,  by  accepting  a  mortgage  from  Mrs. 
Bickerdyke  is  estopped  from  denying  her  title  as  against  her 
and  the  lien-men  claiming  through  her;  and  is  further  estopped 
by  permitting  the  erection  of  this  building,  having  knowledge 
thereof.  A  mortgage  or  other  incumbrance  may  give  rise  to 
an  estoppel;  14  Oal.  612.  Now,  defendant  in  error  by  accept- 
ing and  placing  on  record  its  mortgage  from  defendant  Bicker- 
dyke,  acknowledged  her  title  to  all  the  world,  and  cannot  how 
contest  it.  But  the  case  is  still  stronger  against  the  railway 
company,  if  it  is  the  owner,  and  permitted  work  to  go  on 
from  which  it  alone  obtains  the  benefits,  and  afterward  sets 
up  its  title  to  defeat  the  mechanics'  liens.  The  maxim.  Qui 
tacet  consentire  videtur,  applies  here.  Passive  knowledge  is  suf- 
ficient in  such  cases.  14  HI.  269;  1  Johns.  Ch.  844;  28  HI.  88; 
14  Wis.  281;  8  Ohio  St  844;  14  Cal.  247. 

If  our  rule  of  distribution  be  true,  the  claims  admitted  prior 
to  the  mortgage  by  the  agreed  statement,  must  be  first  satis- 
fied: 2  Ohio  St  114.  The  other  lien-men  look  to  the  build- 
ing, and  the  mortgagee  must  look  to  the  land  for  its  claims. 
Yet  no  distinction  between  the  lien-holders  was  made  by  the 
court  below. 
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J.  P.  Usher  J  B,nd  C.  E.  Br eiheriony  tor  defendant  in  error: 

1.  The  petition  in  error  is  brought  by  part  only  of  the  de- 
fendants below,  and  hence  is  defective.  Bickerdyke,  Rush,  and 
others  of  the  defendants,  are  not  parties  to  the  petition  in  er- 
ror, either  as  plaintiff  or  defendant  It  is  well  settled,  that  all 
parties  interested  in  the  judgment  which  it  is  sought  to  re- 
verse, must  be  brought  before  the  court,  and  if  they  are  not, 
a  motion  to  dismiss  the  petition  will  be  sustained.  Kash's 
Pra^.tice,  4th  ed.,  1258;  13  Ohio  St  668;  14  Ohio  St  287;  22 
Ohio  St  131;  10  Kas.  204,394. 

2.  It  is  evident  that  the  plaintiffs  in  error  can  only  su^tdn 
the  substantial  proposition  of  their  case,  which  is  thus  stated 
in  the  fifth  assignment  in  their  petition,^' That  the  court  erred 
in  its  decision  that  the  claims  and  interests  of  the  defendants 
in  error  were  prior  and  superior  liens  to  the  claims  of  the 
plaintiffs  in  error  upon  the  buildings  and  additions  upon  said 
lands  erected  and  constructed,''  by  demonstrating  that  tbeii 
liens  gaye  them  a  better  title  against  defendant  in  error  than 
Bickerdyke  herself  possessed.  Bickerdyke  could  only  ac- 
quire title  to  the  premises  by  performing  her  agreement  of 
understanding  with  defendants,  set  forth  in  the  findings  of  the 
court,  to-wit,  '^  On  the  understanding  that  on  the  erection  oi 
said  building,  and  on  payment  of  all  her  indebtedness  to  the 
plaintiff,"  ( now  defendant  in  error,)  "  said'Mrs,  M.  A,  Bicker- 
dyke should  have  a  title  to  said  lots.'' 

There  is  not  in  the  case  before  us  any  question  of  priority  be- 
tween mortgagees  and  mechanic's-Iien  holders.  The  17th  sec- 
tion of  the  law  of  1862  has  no  bearing  on  the  questions  involved 
in  it  The  debt  of  Bickerdyke  to  defendants  in  error  was  the 
very  root  of  her  title,  and  it  is  absurd  that  any  one  should  claim 
under  her  and  yet  attempt  to  repudiate  that  debt  The  lien- 
holders'  position,  as  against  an  owner  having  other  than  a  fee- 
simple  title,  is  defined  by  §14  of  that  act;  and  all  they  can 
claim  is,  to  have  sold  ^^  whatever  right  or  estate  such  owner 
had  in  the  land  at  the  time  of  making  the  contract,"  and  no 
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more.  The  exact  question  we  now  discuss  came  before  this 
court  in  Harsh  v.  Morgan^  1  Eas.  298,  under  the  act  of  1859, 
the  17th  section  of  which  is  identical  with  (14  of  the  act  of 
1862. 

The  opinion  of  the  court  was  delivered  by 

Valentine^  J. :  The  petition  in  error  in  this  case  ought 
probably  to  be  dismissed  because  of  a  defect  of  parties  in  this 
court.  But  as  we  think  the  judgment  of  the  court  below  is 
correct,  we  shall  pass  over  the  question  of  dismissal,  without 
deciding  it,  and  proceed  to  consider  such  questions  as  are  in- 
volved in  the  merits  of  the  case.  The  facts  of  the  case  are 
substantially  as  follows:  The  Union  Pacific  Railway  Company, 
Eastern  Division,  owned  three  lots  in  the  city  of  Salina.  Mrs. 
M.  A.  Bickerdyke  desired  to  build  a  hotel  on  them.  The  par- 
ties thereupon  agreed  that  Mrs.  Bickerdyke  should  build  and 
furnish  said  hotel,  that  the  railway  company  should  advance 
some  money  by  way  of  a  loan  to  assist  her  in  building  and 
furnishing  the  same,  and  that  when  she  should  build  and  fur- 
nish it,  and  pay  back  to  the  railway  company  the  amount  of 
money  advanced  by  the  compau]^  to  her,  the  company  would 
then  execute  a  deed  conveying  to  her  the  full  legal  title  to  the 
property.  Under  this  contract  the  railway  company  furnished 
to  Mrs.  Bickerdyke  the  sum  of  $7,512.85,  and  she  built  and 
furnished  said  hotel.  But  she  has  never  yet  refunded  said  sum 
of  money,  or  any  part  thereof,  and  the  company  has  never  yet 
executed  to  her  a  deed  of  said  property.  Said  contract  between 
the  railway  company  and  Mrs.  Bickerdyke  was  originally  en- 
tirely in  parol.  But  subsequently,  and  on  November  4th  1867, 
Mrs.  Bickerdyke  gave  to  the  railway  company  her  two  prom- 
issory notes  for  said  amount  of  money,  and  aJso  gave  a  mort- 
gage on  the  hotel  property  and  on  the  furniture  therein  to 
secure  the  payment  of  said  notes.  The  original  parol  contract 
was  not  however  in  any  other  manner  disturbed  or  altered  by 
these  transactions.  While  Mrs.  Bickerdyke  was  building  said 
hotel  she  obtained  labor  and  materials  therefor  from  the  de- 
fendants below,  plaintifib  in  error.     The  defendants  below 
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afterward  duly  filed  statements  for  mechanics'  liens  on  said 
property  under  the  provisions  of  the  statutes  of  1862.  (Comp* 
Laws,  680,  et  seq.)  These  claims  of  the  defendants  have  never 
been  paid  or  satisfied.  The  court  below  held  that  these  clains 
were  valid  liens  upon  the  property,  but  also  held  that  they 
were  subsequent  to  the  lien  of  the  plaintiff  ( the  railway  com- 
pany) thereon.  When  the  contracts  for  furnishing  said  labor 
and  materials  were  made,  is  not  shown.  Whether  any  of  them 
were  made  before  the  railway  company  furnished  said  money, 
is  not  shown.  Therefore,  in  snpport  of  the  decision  of  the 
court  below  we  shonld  presume  that  said  contracts  for  labor 
and  materials  were  made  after  the  money  was  famished,  al- 
though probably  it  would  make  no  difference  in  the  decision 
of  this  case  whether  they  were  made  before  or  afterward. 
Some  of  the  defendants  furnished  labor  and  materials  before 
said  mortgage  was  executed,  and  some  of  them  afterward. 
The  judgment  of  the  court  below  was,  that  the  property 
should  be  sold  and  that  the  claim  of  the  railway  company 
should  be  first  paid  from  the  proceeds  thereof.  Of  this  the 
defendants  (plaintiffs  in  error)  complain.  They  claim  that 
their  claims  should  be  first  paid.  We  think  however  that 
the  judgment  of  the  court  below  was  correct  We  think 
that  it  is  not  only  supported  by  reason  and  justice,  but  it 
corned  fairly  within  the  spirit  of  the  mechanics'-lien  law  it- 
self. The  defendants  make  their  claim  exclusively  under 
§  17  of  that  law.  (Comp.  Laws,  683.)  But  §  17  must  be  read 
in  connection  with  §14;  and  indeed,  in  connection  with  the 
whole  of  the  law  upon  the  subject  of  mechanics'  liens.  Then, 
taking  the  whole  of  the  law  together,  and  it  undoubtedly 
means  that  a  mechanic's  lien  shall  operate  upon  the  whole  of 
the  estate  which  the  person  procuring  the  labor  and  materials 
may  have  in  and  to  the  property  for  which  he  procures  the 
same,  whatever  may  be  the  character  of  that  estate,  but  that 
such  lien  cannot  operate  upon  anything  more  than  such  estate, 
and  that  so  for  as  it  does  operate,  it  is  the  paramount  lien  upon 
the  enhanced  value  given  to  such  estate  by  the  labor  and  ma- 
terials.     That  is,  it  is  the  paramount  lien  upon  the  surplus 
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value  of  the  estate  over  and  above  what  would  have  been  the 
value  of  such  estate  without  such  labor  and  materials.  In  the 
present  case  Mrs.  Bickerdyke  had  a  contingent  equitable  estate 
in  the  property  in  question.  The  plaintiff  had  all  the  rest  of 
the  estate.  Upon  this  contingent  equitable  estate  of  Mrs.  Bick- 
erdyke the  defendants'  liens  operated,  and  upon  that  they  were 
the  paramount  lien  to  the  extent  above  mentioned;  but  they 
operated  upon  nothing  more.  They  could  not  operate  upon 
anything  more.  They  could  not  reach  something  that  Mrs. 
Bickerdyke  did  not  have.  They  could  not  reach  to  the  plain- 
tiff's legal  estate.  A  lien  upon  an  estate  cannot  be  greater 
than  the  estate  itself.  A  stream  cannot  rise  higher  than  its 
fountain.  And  therefore,  we  think  that  said  liens  did  not  in 
any  manner  affect  the  legal  estate  of  the  plaintiff,  or  its  rights 
thereunder.  But  the  plaintiff  (as  well  as  the  defendants)  had 
liens  upon  Mrs.  Bickerdyke's  equitable  estate.  It  had  a  ven- 
dor's lien,  {Stevens  v.  Chadwick,  10  Kas.  406,)  and  a  mortgage 
lien,  upon  the  same.  But  for  the  purposes  of  this  case  we 
shall  consider  that  the  defendants'  liens  were  paramount  to 
either  of  these  liens  of  the  plaintiff.  Indeed,  for  the  purposes 
of  this  case  we  shall  consider  the  mechanics'  liens  of  the  de- 
fendants upon  Mrs.  Bickerdyke's  equitable  estate  as  paramount 
and  stronger  than  any  other  liens  could  possibly  be.  But  the 
plaintiff  had  more  than  the  said  vendor's  lien  and  mortgage 
lien  upon  Mrs.  Bickerdyke's  equitable  estate.  It  also  had  a 
lien  upon  the  legal  estate,  and  held  such  legal  estate  in  its  own 
hands  as  security  for  its  own  claim.  And  these  last-mentioned 
rights  of  the  plaintiff  are  rights  not  derived  from  Mrs.  Bicker- 
dyke, or  from  the  defendants,  or  from  any  common  grantor; 
but  they  are  rights  originally  held  by  the  plaintiff,  reserved  to 
it  by  the  transactions  with  Mrs.  Bickerdyke,  and  with  which  it 
has  never  parted.  And  these  rights  are  governed  more  by  the 
law  relating  to  vendor  and  vendee  than  by  any  law  relating  to 
liens  or  incumbrances.  Originally  the  plaintiff  held  the  whole 
of  the  estate,  both  legal  and  equitable.  It  parted  with  the 
estate  upon  certain  conditions.  But  it  reserved  to  itself  the 
legal  estate,  with  a  lien  upon  it  to  secure  the  payment  of  said 
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debt  of  $7,512.85.    Now,  how  can  the  plaintiff  be  divested  of 
this  legal  estate  except  by  the  payment  of  said  debt — except 
by  the  fulfillment  of  the  terms  and  conditions  upon  which  it 
agreed  to  divest  itself  of  said  legal  estate?    To  take  the  legal 
title  to  said  property  from  the  railway  company  without  pay- 
ing said  debt,  against  the  consent  of  the  company,  and  for  no 
crime  or  fault  of  the  company,  would  look  very  much  like 
'  confiscation.     If  the  judgment  of  the  court  below  had  merely 
ordered  Mrs.  Bickerdyke's  equitable  estate  to  be  sold  to  satisfy 
the  defendants'  claims,  then  possibly  there  would  have  been  no 
necessity  for  making  any  provision  for  the  payment  of  the 
plaintiff's  claim.    But  the  purchaser  of  the  property  in  such 
a  case  would  have  stood  precisely  in  the  place  of  Mrs.  Bick- 
erdyke.     He  would  have  obtained   precisely  her  equitable 
estate;  nothing  more,  and  nothing  less.    And  before  he  could 
have  obtained  the  legal  estate  he  would  have  had  to  fulfill  all 
her  obligations  to  the  plaintiff.     But  the  court  below  did  not 
stop  with  ordering  that  the  equitable  estate  of  Mrs.  Bickerdyke 
should  be  sold.     The  court  ordered  that  the  entire  estate,  legal 
as  well  as  equitable,  should  be  sold.    And  therefore,  as  the  sale 
would  divest  the  plaintiff  of  its  legal  estate,  the  court  had  to 
provide  by  its  judgment  for  paying  the  plaintiff's  claim.     We 
see  no  error  in  this.     On  the  contrary,  it  was  eminently  just 
and  legal.    We  suppose  that  no  one  will  claim  that  the  giving 
of  said  promissory  notes  for  the  debt,  and  the  giving  of  said 
mortgage  upon  Mrs.  Bickerdyke's  equitable  estate  and  upon 
the  furniture  in  the  hotel  to  secure  the  payment  of  said  notea, 
will  in  any  manner  change  the  plaintiff's  rights  with  regard  to 
the  legal  estate,  when  at  the  same  time  the  legal  estate  was  re- 
served as  a  further  security  for  the  payment  of  said  debt. 
The  judgment  of  the  court  below  will  be  affirmed. 

All  the  Justices  concurring. 
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Thb  Oity  of  Salina  v.  Osoab  8bitz. 

IjIcbnbbs;  Ivtoxioatino  Liquors';  Sales  by  Dkuggists;  CiHea  of  Third  Clou; 
Ordinances;  Fowen  and  JuriMction.  In  July  1871,  the  city  of  Salina,  a 
city  of  the  third  class,  passed  an  ordinance  providing  for  the  issuance  of 
licenses  upon  certain  terms  and  conditions  to  persons  to  sell  intoxicating 
liquors,  and  providing  for  punishing  by  fines  such  persons  as  should  sell 
intoxicating  liquors  without  taking  out  or  having  such  a  license.  Said 
ordinance  with  some  amendments  is  still  in  force.  During  the  year  1874 
the  defendant  was  a  druggist,  and  kept  drugs,  medicines  and  intoxicating 
liquors  for  sale  in  said  city.  He  did  not  take  out  or  have  any  license  to 
sell  intoxicating  liquors.  He  employed  a  clerk  for  the  drug  store,  and  au- 
thorized said  clerk  to  sell  said  drugs,  medicines,  and  intoxicating  liquors 
On  May  16th  1874,  said  clerk  sold,  in  said  drug  store,  one  gallon  of  said 
intoxicating  liquor.  The  city  of  Salina  immediately  commenced  a  prose- 
cution against  the  defendant  for  selling  said  liquor  in  violation  of  said 
ordinance.  The  action  waiB  commenced  before  the  police  judge  of  said 
dty.  It  was  afterward  taken  on  appeal  to  the  district  court,  and  there 
tried  again  on  its  merits.  The  defendant  was  found  guilty  in  the  district 
court,  and  sentenced  to  pay  a  fine  of  |50.  Held,  that  said  ordinance  was 
and  is  valid  ISiaU  ».  Young,  17-414;  CUy  of  Marion  v,  Toomy,  21-439;  StaU 
V.  Simmons,  21-685] ;  that  each  of  said  courts  had  jurisdiction  to  try  the 
cause;  that  no  error  is  perceived  in  the  rulings  of  the  court  below;  and 
that  the  defendant  would  have  been  liable  even  if  said  liquor  had  been 
sold  for  medical  pnrpofloa  only.    ISiaU  v.  Fleming,  32-^588.] 

Appeal  from  Saline  District  Covrt. 

Thb  faotB  of  this  case  are  sufficiently  stated  in.  the  opinion, 

infra.    The  provisions  of  the  city  ordinance  under  which  Seiiz 

was  convicted,  are  sufficiently  stated  in  the  appellant's  brief. 

SeUz  was  convicted  at  the  June  Term  1874,  and  he  brings  the 
case  here  on  appeal. 

J.  G.  MohleTy  for  appellant: 

This  prosecution  was  for  an  alleged  violation  of  city  ordi- 
nance No.  48,  regulating  the  sale .  of  intoxicating  liquors, 
passed  by  the  cily  council  of  the  city  of  Balina,  and  approved 
July  21st  1871.  The  section  claimed  to  have  been  violated 
reads  as  follows: 

**  &M.  4.  Every  person  who  shall  without  first  taking  out  and 
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having  a  license  as  aforesaid,  [referring  to  preceding  sections 
of  said  ordinance,]  directly  or  indirecfly  sell  or  offer  for  sale 
any  spiritous,  vinous,  fermented,  or  intpxicatin^  liquors,  within 
the  limits  of  the  city,  shall  npon  conviction  oe  fined  in  any 
sum  not  less  than  fifty  nor  more  than  one  hundred  dollars." 

Upon  trial  before  the  police  judge  a  conviction  was  had,  and 
an  appeal  was  taken  to  the  district  court.  In  the  district  court 
appellant  filed  plea  in  abatement,  raising  the  question  of  the 
authority  of  the  city  council  to  enact  said  ordinance  No.  48. 
Upon  the  trial  of  the  truth  of  said  plea,  evidence  was  sub- 
niitted  and  said  plea  was  by  the  court  overruled,  and  excep- 
tions taken  by  appellant.  If  the  city  council  had  no  authority 
to  enact  said  ordinance,  as  is  claimed  by  appellant,  then  all 
proceedings  in  the  case  were  without  jurisdiction,  and  void, 
and  the  district  court  should  have  sustained  the  plea  in  abate- 
ment. The  police  judge  of  the  city  of  Salina  could  have  no 
jurisdiction  if  said  ordinance  was  invalid;  and  if  the  police 
judge  had  no  jurisdiction,  the  district  court  could  have  none: 
19  Wis.  193;  24  Wis.  594;  27  Wis.  462. 

Had  the  city  council  authority  to  enact  ordinance  No.  48? 
^<  The  powers  of  all  corporations  are  limited  by  the  grants  in 
their  charters,  and  cannot  extend  beyond  them."  21  HI.  205; 
1  Dill.  Munic.  Corp.  173,  et  seq.  Courts  adopt  a  strict  rather 
than  liberal  construction  of  powers.  Is  power  granted  in  ch. 
60,  Laws  of  Kansas  1871,  to  cities  of  the  third  class  to  enact 
.ordinances  such  as  No.  48  enacted  by  the  city  of  Salina?  Said 
ordinance  is  almost  a  verbatim  copy  of  the  Dramshop  Act,  (Gen. 
Stat.  399.)  Sec.  4  of  ordinance  No.  48  is  almost  an  exact  copy 
of  §  3  of  the  dramshop  act.  In  §  8  of  dramshop  act  it  is  pro- 
vided, that  any  person  selling  liquor  without  license  shall  be 
fined  not  more  than  one  hundred  dollars.  Sec.  4  of  ordinance 
No.  48  provides  a  fine  of  not  less  than  fifty  dollars,  nor  more 
than  one  hundred  dollars;  The  dramshop  act  is  operative. in 
all  portions  of  the  state.  Cities  6f  the  third  class  are  hot  ex- 
empt from  the  operation  of  its  provisions:  Alexander  v.  O^Donr 
neU,  12  Eas.  608.  Nowhere  in  the  charter  of  cities  of  the  third 
class  i^  power  to  enadt  ofdlnahces  to  pi^ohiblt  the  sale  of  intoxi- 
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eating  liquors  expressly  granted.  This  was  not  a  prosecution 
for  a  violation  of  a  city  ordinance  restraining,  prohibiting,  or 
suppressing  tippling-shops.  "  Tippling-shop "  has  a  well- 
known  meaning  in  the  law.  City  of  Emporia  v.  Volmer^  12  Kas. 
622.  Appellant  was  not  charged  with  keeping  a  tippling-shop, 
but  with  a  single  sale  of  whisky.  Ordinance  No.  48  was 
manifestly  not  enacted  to  carry  out  any  authority  granted  in 
§50  of  said  city-charter  act  of  1871.  In  the  court  below 
authority  for  the  enactment  of  ordinance  No.  48  was  claimed 
under  §66  of  said  act,  the  "general-welfare  clause"  of  the 
charter.  "A  general  grant  of  power,  such  as  mere  authority 
to  make  by-laws,  or  authority  to  make  by-laws  for  the  good 
government  of  the  place,  and  the  like,  should  not  be  held  to 
confer  authority  upon  the  corporation  to  make  an  ordinance 
punishing  an  act — for  example,  an  assault  and  battery — 
which  is  made  punishable  as  a  criminal  offense  by  the  laws  of 
the  state.  The  intention  of  the  state,  that  the  general  laws 
shall  not  extend  to  the  inhabitants  of  municipal  corporations, 
or  that  these  corporations  shall  have  the  power  to  supersede 
the  state  law,  will  not  be  inferred  from  grants  of  power  general 
in  their  character;  nor  will  such  authority  in  the  corporation 
be  held  to  exist  as  an  implied  or  incidental  right."  1  Dill. 
Munic.  Corp.  401;  1  Ark.  201;  88  N.  H.  424. 

The  appellant  insists  that  the  city  council  had  no  authority 
to  enact  such  ordinance,  there  being  a  general  statute  of  the 
state — Dramshop  Act  —  regulating  the  sale  of  intoxicating 
liquors,  and  punishing  a  sale  in  violation  of  law;  that  the  prose- 
cution in  this  case  should  have  been  under  the  dramshop  act 
before  a  justice  of  the  peace,  or  in  the  district  court,  and  not 
in  the  municipal  court.  1  Dill.  Munic.  Corp.  89. 

The  opinion  of  the  court  was  delivered  by 

Yalbntine,  J. :  The  facts'  of  this  case  are  substantially  as 
follows:  On  July  21st  1871  the  city  of  Salina  was  and  has 
since  hitherto  been  a  city  of  the  third  class.  On  that  day  said 
city  passed  &n  ordinance  providing  for  the  issnanoe  of  licenses 
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upon  certain  terms  and  conditions  to  persons  to  sell  intoxicat- 
ing liqnors^and  providing  for.  punishing  by  fine  snch  persoDB 
as  should  sell  intoxicating  liquors  without  taking  out  or  hav- 
ing such  a  license.  Said  ordinance  with  some  amendments  is 
still  in  force.  During  the  year  1874  the  defendant,  Oscar 
Seitz,  was  a  druggist,  and  kept  drugs,  medicines,  and  intoxicat- 
ing liquors  for  sale  in  said  city  of  Salina.  He  did  not  take 
out  or  have  any  license  to  sell  intoxicating  liquors.  He  em- 
ployed  one  J.  M.  Champion  i\s  a  clerk  in  tiie  drug  store,  and 
authorized  Champion  to  sell  said  drugs,  medicines,  and  intoxi- 
cating liquors.  On  May  16th  1874  said  clerk  sold  to  one  Glaus 
Fair  in  said  drug  store  one  gallon  of  said  intoxicating  liquor. 
The  city  of  Salina  immediately  commenced  this  prosecution 
against  the  defendant  for  selling  said  liquor  in  violation  of 
said  ordinance.  The  action  was  commenced  before  the  police 
judge  of  said  city.  It  was  afterward  taken  on  appeal  to  the 
district  court,  and  there  tried  again  on  its  merits.  The  de- 
fendant was  fouud  guilty  in  the  district  court,  sentenced  to  pay 
a  fine  of  (50,  and  he  now  appeals  to  this  court. 

The  defendant  claims  that  all  the  proceedings  connected 
with  this  case  from  the  beginning  to  the  end  were  void ;  that 
the  ordinance  was  void ;  that  the  proceedings  before  the  po- 
lice judge  were  void;  that  the  proceedings  in  the  district  court 
were  void;  that  neither  court  had  any  jurisdiction  to  try  the 
defendant  for  such  supposed  ofiTense;   and  that  the  district 
court  committed  other  errors  during  the  trial  of  the  cause. 
Every  claim  of  the  defendant  however  we  think  is  untenable, 
and  therefore  every  question  raised  by  him  must  be  decided 
against  him.     The  said  ordinance  is  valid.     (Dramshop  Act, 
Gen.  Stat.,  pp.  899,  400,  §§1,  2,  8;  Laws  of  1869,  pp.  86,  87, 
§§  28  and  29,  and  especially  subdivisions  4  and  5  of  §  29;  Laws 
of  1871,  ch.  60,  §§  28, 48,  50,  66,  94;  Laws  of  1872,  p.  284,  §  2; 
Ths  State  v.  PUtmati,  10  Eas.  593, 697;  GUy  of  Umparia  v.  Voir 
mer,  12  £as.  622, 683;  Neitzel  v.  City  of  Qmeordia,  14  Kas.  446; 
Williams  ^  Paitee  v.  Lauis^  14  Kas.  605.)    And  said  eoorts  had 
jurisdiction  to  try  the  cause.    ( I^aws  of  1871»  ch.  60,  ark  6,  and 
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especially  §§  72,  78,  and  84,  and  cases  above  cited.)  And  we 
perceive  no  error  in  any  of  the  proceedings. 

Even  if  said  liquor  had  been  sold  for  medical  purposes  only, 
the  defendant  would  still  have  been  liable. 

The  judgment  of  the  court  below  must  be  affirmed. 

All  the  Justices  concurring. 


W.  W.  Paynb  v.  First  National  Bank. 

1.  JcBiBDicnoN  OF  DISTRICT  CouBTs;  ReHtUnce  of  Partiei,  Where  a  eanae 
of  action  is  founded  upon  a  promissory  note,  a  district  court  of  this  state 
may  obtain  Jurisdiction  of  both  the  subject-matter  of  the  action  and  the 
parties  to  the  suit,  although  the  parties  may  be  nonresidents  of  this 
state,  and  residents  of  the  state  of  Missouri,  and  although  the  cause  of 
action  may  ha^^e  arisen  in  the  latter  state. 

2L Attaehment.    And  in  such  a  case,  an  order  of  attachment  may  be 

issued  against  the  property  of  the  defendant,  on  the  ground  that  he  is  a 
nonresident  of  the  state  of  Kansas,  and  no  undertaking  will  be  required 
of  the  plaintiff. 

8.  Monov  TO  DiscHARoa  Attaghickmt;  Uncertainty.  VHiere  a  defendant 
moves  the  court  to  discharge  an  order  of  attachment  ''for  the  reason 
that  the  affidavit  and  proceedings  for  attachment  are  informal,  defective, 
and  not  according  to  law,"  and  defendant  states  no  other  reason,  and 
states  such  reason  in  no  other  manner,  held,  that  the  defects  and  infor- 
malities of  the  ''affidavit  and  proceedings"  are  not  sufficiently  pointed 
out  to  the  court,  and  therefore  that  the  court  does  not  err  in  overruling 
the  motion,  and  especially  so,  where  the  affidavit  and  proceedings  ap- 
pear to  be  sufficient. 

4.  Continuavcb;  Motion;  Ahseni  WUnes$;  Diligenee;  Stating  IhcU.  Where 
a  motion  for  a  continuance  is  made  on  account  of  the  absence  of  evi- 
dence, the  affidavit  should  show  that  the  party  applying  for  the  continu- 
ance has  used  due  diligence  to  obtain  the  evidence;  and  where  the 
evidence  desired  is  the  testimony  of  an  absent  witness,  it  is  not  due  dil- 
igence merely  to  have  a  subpoBua  issued  for  the  witness,  when  it  is  known 
that  the  witness  is  a  nonresident  of  the  state,  and  that  a  subpoena  can- 
not reach  him. 

5.  — »-^—  And  in  such  case,  where  the  evidence  desired  is  the  testimony 
of  an  absent  witness,  the  party  applying  for  the  continuance  should  state 
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the  facts  which  he  believes  the  witness  would  prove,  in  the  same  man- 
ner as  he  would  state  them  if  he  were  taking  the  deposition  of  the  wit- 
ness. [Swenson  v.  AuUman,  et  al.,  14-273;  Brown  v»  JohMon,  14r^77;  SL  L 
W,  &  W,  Rid.  Co.  V.  Hansom,  29-298.] 

6.  The  granting  or  refusing  a  continuance  Is  largely  within  the  dis- 

.  cretion  of  the  trial  court;  and  unless  it  is  shown  that  the  trial  court  has 

abused  its  discretion  in  such  a  case,  the  appellate  court  will  not  reYerse 
its  rulings.  {Ed.  Ass^n  Christian  Churches  v.  Hitchcock,  4-36;  HoUenstemv. 
Conradj  9-435;  Davis  v.  Wilson,  11-74;  Swenson  v.  AuUman,  et  oj.,  14-273; 
Brovm  v.  Johnson,  14-377;  Wilkins  v.  Moore,  20-538;  Perky  v.  Taylor,  21-712; 
Moon  V.  Heifer,  25-139;  Stale  v.  Bhea,  2n-576;  Cushenherry  v»  McMurrajf, 
27-328;  St.  L.  W.  de  W.  Bid.  Co.  v.  Bansom,  29-298;  Porsans  Water  Co. «. 
Knapp,  33-752.] 

7.  Action  on  Note;  Practice,  Where  Execution  of  Note  is  not  Denied  Under  Oath. 
Where  the  plaintifif  sets  forth  in  his  petition  a  cause  of  action  founded 
on  a  promissory  note  against  two  defendants  as  makers  of  the  note,  and 
duly  alleges  the  execution  of  the  note,  and  the  defendants  do  not  deny 
the  execution  of  the  note  by  an  answer  verified  by  affidavit,  but  one  of 
them  sets  forth  in  his  answer,  as  a  defense  to  the  action,  that  he  was 
.only  a  surety  for  his  codefendant,  and  that  by  subsequent  transactions 
between  the  plaintiff  and  his  codefendant  he  was  released  and  dis- 
charged from  the  payment  of  said  note,  it  must  be  held,  that  the  exe- 
cution of  the  note  is  admitted  by  the  defendants;  that  there  is  no 
necessity  for  introducing  the  note  in  evidence  on  the  trial  [  Williams  r. 
Norton,  3-295;  Ferguson  v.  TuU,  8-370;  Mo.  Biv.  Ft.  S.  &  OMJifBld.  Co.  v.  Wil- 
son, 10-105] ;  that  if  no  evidence  were  introduced  on  the  trial,  judgment 
should  be  rendered  for  the  plaintiff  for  the  amount  of  the  note;  and 
that  the  burden  of  proving  said  defense  rests  upon  the  defendant. 

8.  Party  not  Prejudiced,  Cannot  Complain  of  Error.  Where  a  judgment 
has  been  rendered  against  two  defendants,  and  rightfully  as  against  one 
of  them,  the  one  against  whom  the  judgment  has  been  rightfully  ren- 
dered cannot  complain  that  the  judgment  has  been  wrongfully  rendered 
against  the  other  defendant.  [Burton,  etaL,v.  Boyd,  7-17;  Orqfl  v.  Bent^ 
S-328;  DaLee  v.  Blackburn,  11-190.] 

JErrar  from  Wyandotte  District  CourL 

Action  on  promissory  note,  against  two  parties,  as  defend- 
ants. An  order  of  attachment  was  obtained,  and  levied  on 
property  of  defendants.  The  summons  was  returned  ^^Ifot 
found,"  as  to  both  defendants.  Defendant  Bowen  made  no 
appearance.  Defendant  Payne  appeared  and  moved  to  dissolve 
the  attachment,  and  he  also  filed  a  separate  answer  to  the  petir 
tion.     Other  facts  and  proceedings  are  stated  in  the  opinion. 
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Trial  at  the  September  term  1874  of  the  district  court  The 
plaintiff's  petition  set  foHh  the  note  sued  on,  and  alleged  its 
due  execution.  No  evidence  was  produced  by  plaintiff,  the 
court  holding  that  the  note  sued  on  need  not  be  shown,  and 
the  affirmative  of  the  issues  was  on  defendants.  Defendant 
Payne  produced  testimony  tending  to  prove  the  truth  of  the 
matters  alleged  in  his  answer.  The  court  found  for  plaintiff 
in  the  sum  of  $555,  and  judgment  was  rendered  in  favor  of 
plaintiff  and  against  both  defendants  in  the  action  for  said  sum. 
Defendant  Payne  brings  the  case  here  on  error. 

Prank  TUus^  for  plaintiff  in  error: 

1.  The  institution  of  this  action  is  wholly  unwarranted  by 
law,  and  an  abuse  of  the  legal  process  of  this  state  by  a  foreign 
corporation  having  its  domicile  in  the  state  of  Missouri.  The 
statute  governing  attachments  nowhere  expressly  gives  this 
remedy  to  nonresident  plaintiffs.  By  implication,  in  all  the 
provisions  of  article  11  of  the  code,  relating  to  attachments, 
the  remedy  is  reserved  to  citizens  of  this  state,  or  to  matters 
arising  within  this  state.  There  was  no  bond  given  in  this 
action  by  plaintiff.  Sec.  192  of  the  code  expressly  provides 
that  a  bond  shall  be  given  by  plaintiff  in  all  cases  before  an 
attachment  shall  issue,  except  when  defendant  is  a  nonresi- 
dent, or  a  foreign  corporation.  Can  that  section  be  reasonably 
construed  to  mean,  that  a  foreign  corporation  may  institute 
attachments  ad  libitum  against  persons  resident  in  different 
portions  of  the  Union,  and  owning  property  in  Kansas,  without 
furnishing  that  indemnity,  which  all  citizens  of  this  state  are 
required  to  ftimish,  save  in  excepted  instances?  The  section 
obviously  applies  only  to  citizens  of  this  state.  Any  other 
construction  would  seem  unreasonable,  as  well  as  contrary  to 
public  policy. 

2.  The  court  below  could  only  obtain  jurisdiction,  if  at  all, 
by  consent  of  defendants  in  this  action,  which  iivas  not  given. 
There  is  no  rule  of  law  which  otherwise  would  warrant  such 
assumption  by  the  district  court,  the  place  of  domicile  of  all 
parties  being  in  Missouri,  the  subje(it-matter  not  being  immoya^ 
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ble  property  in  ElanBas,  but  the  action  being  merely  an  ordinaiy 
personal  one  for  the  recovery  of  money,  and  the  remedy  aooght 
being  one  which  could  not  have  been  in  contemplation  of  the 
parties  to  the  contract,  and  which  could  not  have  been  sustained 
in  the  place  of  their  domicile.  2  Kent's  Com.  463;  Story  Gonfl. 
of  Laws,  §§  549  to  552;  9  Yerg.  244. 

8.  The  motion  to  dismiss  the  attachment,  and  discharge  the 
securities  on  the  forthcoming  bond,  should  have  been  sus- 
tained. The  affidavit  upon  which  the  attachment  issued  was 
clearly  informal  and  illegal  in  this,  that  it  purports  to  have 
been  subscribed  and  sworn  to  in  Wyandotte  county,  Kansas, 
before  a  notary  public  of  the  state  of  Missouri,  while  the  cer- 
tificate of  the  officer  shows  that  it  was  sworn  to  in  Missouri. 
If  verified  out  of  the  state  it  must  be  before  some  officer  au- 
thorized to  take  depositions.  It  does  not  appear  that  the  pe^ 
son  before  whom  said  affidavit  was  made  was  such  officer, 
(code,  §  8&0,)  or  that  such  person  was  an  officer  at  alL  10  Eas. 
88.  Again,  said  affidavit  should  have  been  made  by  an  officer 
of  plaintiff,  or  its  agent.  It  fails  to  show  that  Bancroft,  the 
person  who  made  the  affidavit,  was  such  agent,  or  in  £etct  that 
the  bank  had  appointed  any  agent  for  such  purpose.  It  M\% 
to  set  forth  the  reason  why  it  is  not  made  by  some  officer  of 
plaintiff  as  required  by  law.     Code,  §  114. 

4.  The  court  erred  in  refusing  defendant  a  continuance. 
The  affidavit  in  support  of  the  same  fully  complied  with  the 
statute,  and  this  was  the  first  application.  The  chief  witness 
whose  testimony  was  desired  was  defendant  Bowen,  whose 
interest  it  was  to  remain  away,  and  to  force  Payne  to  pay  the 
debt.  Payne  had  used  due  diligence  to  ascertain  the  witness' 
whereabouts  and  take  his  deposition,  and  the  affidavit  fiillj 
discloses  said  fact;  and  if  the  witness  could  not  be  reached 
by  process  from  the  court  below,  it  certainly  did  not  become 
plaintiff  to  urge  t)iat  as  an  objection,  who  by  his  own  act  had 
sought  a  jurisdiction  foreign  to  all  persons  connected  with  the 
action.  There  were  no  counter  affidavits  filed.  That  the  court 
should  continue,  when  good  cause  shown,  and  that  it  is  error 
to  refuse,  see  6  Mo.  444;  11  Oal.  21;  Hill  on  New  Trials,  §§9, 
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10.     There  is  a  difference  between  arbitrary  and  judicial  dis- 
cretion, which  the  appellate  court  will  notice. 

5.  It  was  error  to  put  defendant  at  the  trial  on  affirmation 
proof  of  the  issues,  without  requiring  the  note  sued  on  to  be 
put  in  evidence.  While  the  statute  does  not  require  the  note 
sued  on  to  be  filed,  yet  it  does  not  alter  the  general  rule  of 
law,  that  the  instrument  showing  the  liability  claimed  should 
be  put  in  evidence.  If  there  is  a  variance  between  the  plead- 
ing and  the  evidence,  defendant  should  not  be  deprived  of  his 
rights  so  arising,  by  this  mode  of  practice.  K  plaintiff  pos- 
sesses the  note,  if  anything  is  due  on  it,  and  to  whom,  if  it  was 
protested,  there  should  be  some  testimony  produced  to  show 
such  facts,  before  putting  defendant  on  his  defense,  where  there 
is  a  denial  of  liability,  as  in  this  case. 

6.  The  judgment  in  this  case  is  invalid,  being  entered  up 
against  both  defendants  in  the  action,  when  Bowen  was  never 
brought  into  court,  nor  served  with  either  actual  or  construc- 
tive process.  If  it  had  been  intended  to  take  judgment  against 
Payne  only,  the  salt  should  have  been  dismissed  as  to  his  co- 
defendant. 

,  Cook  ^  Sharp  J  for  defendant  in  error.  (No  brief  on  file.) 

The  opinion  of  the  court  waa  delivered  by 

Yalektike,  J. :  This  was  an'  action  on  a  promissory  note. 
The  note  was  executed  in  the  state  of  Missouri  by  Emmer 
Bowen  and  W.  W.  Payne,  as  makers,  to  The  First  National 
Bank  of  Kansas  City,  Missouri,  as  payee,  and  the  action  was 
brought  by  the  payee  against  the  makers,  in  the  district  court 
of  Wyandotte  county,  Kansas.  All  the  parties  reside  in  the 
state  of  Missouri  The  plaintiff  in  error  therefore  claims  that 
the  district  court  did  not  have  jurisdiction  either  of  the  parties 
or  the  subject-matter  of  the  action,  merely  because  the  parties 
reside  in  Missouri,  and  because  the  cause  of  action  arose  there. 
We  think  however  the  court  below  had  ample  jurisdiction. 

At  the  time  of  the  commencement  of  the  action  an  order  of 
attachment  was  issued  in  the  case  against  the  property  of  the 
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defendants  below  on  the  ground  that  they  were  nonresidents 
of  the  state  of  Kansas.  (Code,  §190.)  No  undertaking  was 
given  by  the  plaintiff  below.  (Code,  §  192.)  The  plaintiff  in 
error  also  claims  that  these  attachment  proceedings  are  void, 
for  the  same  reason  that  he  claims  that  the  court  below  had  no 
jurisdiction  of  the  cause  of  action.  And  in  this  we  also  think 
the  plaintiff  in  error  is  mistaken.  The  plaintiff  in  error,  one 
of  the  defendants  below,  moved  the  court  below  to  discharge 
the  attachment  "for  the  reason,"  as  he  then  claimed,  "that  the 
affidavit  and  proceedings  for  attachment  are  informal,  defective, 
and  not  according  to  law."  These  are  the  only  reasons  he 
gives  for  his  motion,  and  we  give  them  in  his  exact  words. 
The  defects  and  informalities  of  "the  affidavit  and  proceedings 
for  attachment"  were  not  sufficiently  pointed  out  to  the  court 
below,  and  for  that  reason  if  for  no  other  the  court  below  did 
not  err  in  overruling  the  defendant's  motion.  The  affidavit 
and  proceedings  appear  however  to  be  sufficient,  and  of  course 
then  there  could  be  no  error.  The  supposed  defects  pointed 
out  in  the  brief  of  plaintiff  in  error  are  not  sustained  by  the 
record. 

The  defendant  Payne  also  moved  the  court  below  for  a  con- 
tinuance of  his  case,  and  supported  his  motion  by  an  affidavit 
The  court  below  overruled  the  motion,  and  said  defendant  now 
claims  that  this  ruling  was  erroneous.  The  statute  provides 
that— 

"A  motion  for  a  continuance,  on  account  of  the  absence  of 
evidence,  can  be  made  only  upon  affidavit,  showing  the  materi- 
ality of  the  evidence  expected  to  be  obtained,  and  that  due 
diligence  has  been  used  to  obtain  it,  and  where  the  evidence 
may  be;  and  if  it  is  for  an  absent  witness,  the  affidavit  must 
show  where  the  witness  resides,  if  his  residence  is  known  to 
the  party,  and  the  probability  of  procuring  his  testimony 
within  a  reasonable  time,  and  what  &ct8  he  believes  the  wit- 
ness will  prove,  and  that  he  believes  them  to  be  true.  If,  there- 
upon, the  adverse  party  will  consent  that  on  the  trial  the  facts 
alleged  in  the  affidavit  shall  be  read  and  treated  as  the  deposi- 
tion of  the  absent  witness,  or  that  the  facts  in  relation  to  other 
evidence  shall  be  taken  as  proved  to  the  extent  alleged  in  the 
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affidavit,  no  continuance  shall  be  granted  on  the  ground  of  the 
absence  of  such  evidence.''  (Qeu.  Stat.  689,  Code,  §317.) 

The  affidavit  in  this  case  was  attempted  to  be  made  under 
this  statute,  but  it  is  defective  in  several  particulars.  It  does 
not  show  that  the  defendant  Pajne  used  due  diligence  to  ob- 
tain the  evidence  for  which  he  asked  the  continuance;  and 
it  does  not  state  the  evidence  itself  in  any  proper  manner. 
The  only  supposed  diligence  that  the  defendant  used  was  in 
having  a  subpoena  issued  by  the  clerk  of  the  court  below  for 
the  three  absent  witnesses  whose  testimony  he  desired  to  pro- 
cure. But  this  was  not  diligence,  for  the  defendant  knew 
that  said  witnesses  were  all  nonresidents  of  the  state  of  Kan- 
sas, and  that  a  subpoena  from  that  court  could  not  reach  them. 
One  of  said  w^tn^sses  was  his  codefendant,  whose  exact  evi* 
dence  or  whereabouts  he  says  he  did  not  know.  But  it  does 
not  seem  that  he  even  attempted  to  learn  his  exact  residence 
or  whereabouts.  The  other  two  witnesses  were  persons  whose 
residence  he  knew  was  in  Missiouri,  and  yet  he  made  no  effi>rt 
to  obtain  their  depositions.  And  he  did  not  state  what  would 
be  the  testimony  of  these  three  witnesses.  He  stated  the  na- 
ture of  certain  evidence  as  tending  to  prove  certain  facts;  but 
whether  he  intended  to  state  that  this  evidence  had  any  con- 
nection with  the  testimony  of  said  absent  witnesses,  we  cannot 
tell.  His  words  with  reference  to  said  evidence  are  as  follows: 
"Said  evidence  is  of  the  following  nature,  to-wit:  proving  and 
tending  to  prove  that  defendant  Payne  was,  at  the  time  of  the 
taking  of  the  note  herein  sued  on  by  plaintiff,  only  a  surety 
or  indorser  on  the  same,  and  was  so  known  to  be  at  said  time 
by  said  plaintiff;  that  said  plaintiff,  so  as  aforesaid  knowing 
said  party,  released  by  its  actions  said  defendant  Payne  from 
all  liability  thereunder;  that  plaintiff  has  accepted  other  se- 
curity, and  taken  other  notes  in  lieu  of  the  one  sued  on."  This 
is  all  the  evidence  attempted  to  be  stated  in  the  affidavit;  and 
there  is  nothing  in  the  affidavit  that  specially  connects  it  with 
said  witnesses.  But  we  suppose  that  the  defendant  intended 
that  the  court  should  infer  that  it  was  to  come  from  said  wit- 
nesRes,  as  there  is  nothing  in  the  affidavit  that  tends  to  show 
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that  it  was  to  come  from  any  other  source.  Then,  assuming 
that  it  was  to  come  from  said  witnesses,  it  is  still  insufficient. 
First,  the  facts  are  not  stated  in  sufficient  detail.  They  should 
be  stated  with  the  same  detail  that  they  would  be  stated  by 
the  witness  if  he  were  on  the  stand  testifying,  or  if  his  deposi- 
tion was  being  taken.  They  are  to  be  stated  so  that  they  may 
be  read  as  the  deposition  of  the  absent  witness  if  the  court 
should  consider  the  affidavit  sufficient,  and  the  opposite  side 
should  choose  to  admit  them.  Second,  these  facts  are  not 
stated  to  be  the  facts  which  the  witnesses  would  prove  by 
their  direct  testimony.  They  are  not  stated  to  be  the  &cts 
which  it  is  believed  the  witnesses  would  testify  to  if  they  were 
present.  They  are  not  in  fact  claimed  to  be  the  testimony  or 
evidence  of  the  witnesses;  but  they  are  stalled  to  be  the  facts 
which  it  is  believed  the  evidence  of  the  v^tnesses  would  prove 
and  tend  to  prove.  They  are  not  the  primary  or  original  facts 
coming  within  the  knowledge  of  the  witnesses,  and  to  which 
the  witnesses  would  testify,  but  they  are  secondary  fietcts,  in- 
ferences, or  conclusions,  drawn  from  the  primary  or  original 
facts  to  which  the  witnesses  would  testify.  They  are  not  such 
facts  as  would  fall  from  the  lips  of  witnesses  who  might  be  on 
the  stand  testifying,  but  they  are  £acts  as  they  are  usually 
alleged  in  pleadings,  or  are  found  by  courts,  juries,  or  referees. 
They  are  what  are  often  known  as  conclusions  of  &ct  or  con- 
clusions of  law.  They  are  such  as  must  be  proved  by  other 
facts,  or  inferred  from  other  facts,  and  are  not  themselves  the 
primary,  original,  proving  facts.  The  statute  requires  that  the 
party  asking  a  continuance  shall  state  in  his  affidavit  the  "  facts 
he  believes  the  witness  will  prove.'^  He  is  not  authorized  to 
state  the  facts  which  he  believes  will  be  proved  by  the  facts 
which  he  believes  the  witness  will  prove.  He  must  state  the 
original  primary  facts  as  he  would  believe  they  would  come  from 
the  witness,  and  not  the  conclusions  or  inferences  which  might 
be  drawn  from  these  facts.  And  he  must  state  the  fistcts  in  detail, 
BO  that  they  may  be  used  as  a  deposition,  and  not  in  that 
general  and  comprehensive  manner  generally  adopted  for  the 
statement  of  &ct8  in  pleadings,  or  in  findings  of  courts  or 
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-verdicts  of  juries.  He  should  state  the  facts  just  as  they 
would  be  stated  by  the  witness  in  a  deposition.  This  the  de- 
fendant did  not  do.  Now  the  granting  or  refusing  of  a  con- 
tinuance is  largely  within  the  discretion  of  a  trial  court;  and 
unless  it  is  shown  that  the  trial  court  has  abused  its  discretion 
in  such  a  case,  the  appellate  court  will  not  reverse  its  rulings. 
{Swmson  v.  Aultman^  14  Kas.  273^  and  cases  there  cited.)  We 
do  not  think  that  the  court  below  has  abused  its  discretion  in 
this  case.  Probably  however  the  court  would  not  have  abused 
its  discretion  if  it  had  held  the  affidavit  sufficient,  notwithstand- 
ing the  said  defects. 

Where  a  plaintiff  sets  forth  in  his  petition  a  cause  of  action 
founded  on  a  promissory  note  against  two  defendants  as  mak- 
ers of  the  note,  and  duly  alleges  the  execution  of  the  note, 
and  the  defendants  do  not  deny  the  execution  of  the  note  by 
an  answer  verified  by  affidavit,  but  one  of  them  sets  forth  in 
his  answer  as  a  defense  to  the  action  that  he  was  only  a  surety 
for  his  codefendant,  and  that  by  subsequent  transactions  be-' 
tween  the  plaintiff  and  his  codefendant  he  was  released  and 
discharged  from  the  payment  of  said  note,  it  must  be  held  that 
the  execution  of  the  note  is  admitted  by  the  defendants ;  that 
there  is  no  necessity  for  introducing  the  note  in  evidence  on 
the  trial;  that  if  no  evidence  were  introduced  on  the  trial, 
judgment  should  be  rendered  for  the  plaintiff  for  the  amount 
of  the  note;  and  that  the  burden  of  proving  said  defense  rests 
upon  the  defendant  {Reed  v.  Arnold^  10  Kas.  102, 104,  and  cases 
there  cited.) 

The  defendant  Payne  has  no  cause  for  complaint  because 
judgment  was  also  rendered  against  his  codefendant  Bowen. 
{Craft  V.  Bent,  8  Kas.  328;  DaLee  v.  Blackburn,  11  Kus.  190; 
Burton  v.  Boyd,  7  Kas.  17.)  Bowen  is  not  complaining  of  the 
judgment  rendered  against  him. 

We  should  have  affirmed  this  judgment  without  any  con- 
sideration of  the  record,  as  counsel  for  plaintiff  in  error  has 
failed  to  refer  us  to  the  particular  pages  of  the  record  which 
he  wished  to  have  us  examine. 

The  judgment  of  the  court  below  is  affirmed. 

All  the  Justices  concurring. 
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A.  &  N.  Railroad  Go.  v.  P.  L.  Hubbabd,  Judgt^  ^ 

Practigb,  Supremb  Coubt;  Mandamus  Refused.  Where  ft  minority  of  this 
court  agree  in  the  judgment  that  ought  to  be  rendered,  but  disagree  as  to 
the  reason  for  such  judgment,  such  judgment  must  be  entered,  but  it  is 
useless  to  give  the  opinion  of  the  several  judges,  for  thereby  no  point  ol 
law  is  settled  or  decided.    IFbltg  v.  MerriU,  11-479.] 


Original  Motion  far  a  Mandamus. 

Thb  Atchison  ^  Nebraska  Rid.  Cb.y  as  relator,  applied  to  this 
court,  by  original  motion  and  verified  petition,  for  a  writ  of 
mandamus  against  Son.  P.  L.  Hubbard^  Judge  of  the  Second 
Judicial  District,  to  compel  said  judge  to  sign  a  bill  of  excep- 
tions in  an  action  tried  and  determined  in  the  district  court  of 
Atchison  county  at  the  November  term  1875,  wherein  Peter 
Wagner  was  plaintiflF,  and  the  "Atchison  &  Nebraska  Rid.  Co." 
was  defendant  Judge  Hubbard  appeared  and  demurred  to 
the  petition. 

W.  W.  Guthrie^  for  relator. 
Horton  ^  WaggmeVj  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J. :  This  is  an  application  for  a  mandamus  to  com- 
pel  the  signing  of  a  bill  of  exceptions.  A  majority  of  the  court 
are  of  the  opinion  that  the  application  should  be  refused,  but 
they  do  not  agree  in  the  reasons  therefor.  It  is  useless  there- 
fore to  give  the  separate  reasons  of  the  judges,  for  there  is  no 
point  of  law  settled  or  decided  by  the  judgment  in  this  case. 
FoUz  V.  MerriR,  11  Kas.  479. 

Kingman,  C.  J.,  concurring. 
Valentine,  J.,  not  sitting  in  the  case. 
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Oomm'rs  of  Republic  County  y.  Josiah  Eindt. 

Shbbiff's  CrOMFBMSATioN  WOE,  BoARDiNO  Pbibonbbs;  LiobilUy  of  County,  A 
sheriff  is  not  entitled,  as  a  matter  of  right,  to  extra  compensation  over 
and  above  the  amount  fixed  by  law  for  boarding  prisoners,  although  be 
may  have  to  carry  the  provisions  fifty  rods,  and  the  water  one  hundred 
and  sixty  rods,  and,  although  the  cells  of  the  jail  may  be  small  and  in- 
convenient, and,  although  the  weather  may  be  cold  and  disagreeable. 
IComm'rs  Atchison  Co,  v.  Tomlinsonf  9-167;  Roberts  v.  Common  PoUawatamie 
Co,,  10-29;  Comm'rs  PoUawatomie  Co.  v.  MorraU,  19-141;  SmiSh  v.  OmvmWs 
Shawnee  Co.,  21-069;  CommWsClay  Co.v.  Renner,27-22b;  Comm'n  Smith  Cd. 
9.  Comm*rs  Osborne  Co,,  29-72.] 

Error  from  Republic  District  OowrU 

The  board  of  commissioners  disallowed  a  claim  presented  by 
Kindly  the  sheriff,  and  thereupon  Kindt  brought  suit  to  recover 
the  amount  claimed.  The  nature  of  the  plaintiff's  claim,  and 
the  facts  in  the  case,  are  stated  in  the  opinion.  Trial  at  the 
April  Term  1874,  and  judgment  in  favor  of  plaintiff  for  $57 
and  costs.  The  Board  of  County  Commissioners  appeal,  and 
bring  the  case  here  on  error. 

A.  F.  Heeley,  for  plaintiffs  in  error. 
W,  H.  Pilkintony  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  This  was  an  action  brought  by  Josiah  Kindt, 
sheriff  of  Republic  county,  against  the  board  of  county  com- 
missioners of  said  county,  "For  extra  work  in  carrying  meals 
to  prisoners  confined  in  jail,  and  otherwise  attending  to  their 
wants,'*  during  the  winter  and  spring  of  1874.  The  claim  of 
the  plaintiff  is  in  fact  for  extra  work  in  boarding  prisoners. 
The  plaintiff  had  to  carry  the  provisions  for  the  prisoners 
about  fifty  rods,  and  the  water  abput  one  hundred  and  sixty 
rods.  The  cells  of  the  jail  were  small,  and  inconvenient,  and 
required  extra  work  to  keep  them  in  good  condition;  and  the 
'veather  was  cold  and  disagreeable.     Under  the  circumstances 
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we  think  the  county  board  might  in  their  discretion  ha^e  al- 
lowed the  plaintiff  extra  compensation  for  his  extra  trouble, 
but  still  we  do  not  think  that  they  were  bonnd  to  do  so.  The 
plaintiff  cannot  claim  extra  compensation  as  a  matter  of  lighL 
The  commissioners  allowed  the  plaintiff  compensation  for 
boarding  the  prisoners  at  the  rate  of  sixty  cents  per  day  for 
each  prisoner.  This  is  the  amount  fixed  by  law,  (Gen.  Stat 
477,  §  3,)  and  the  county  board  cannot  be  compelled  to  pay  anj 
more.  {Atchison  Co.  v.  Tomlinson^  9  Kas,  167.) 

The  judgment  of  the  court  below  must  be  reversed,  and 
cause  remanded  with  the  order  that  judgment  be  rendered  in 
favor  of  the  defendant  below,  and  against  the  plaintiff  for  costs. 

All  the  Justices  concurring. 


Missouri  Valley  Life  Ins.  Co.  v.  Isabel  W.  Duneleb. 

LiFB  Insubancb;  Action  on  Policy;  Conlrctct  for,  and  Payment  of,  Premkant; 
*'Ca8h  Premiunu,^*  On  July  25th,  1870,  the  Missoari  Valley  Life  Insurance 
Company  insured  the  life  of  John  Orson  Dunklee  for  the  benefit  of  his 
wife  Isabel  W.,  in  the  sum  of  $5,000.  At  the  time  of  said  insurance,  and 
up  to  the  time  of  the  death  of  said  John  Orson  Dunklee,  he  was  a  special 
agent  in  the  employ  of  said  insurance  company.  He  collected  large  sums 
of  money  for  them,  paid  the  same  over  to  them,  and  received  commission 
thereon  for  bis  services.  The  company  kept  an  account  with  him,  and 
on  two  or  more  occasions  charged  him  with  the  amounts  of  the  premi- 
ums coming  due  on  his  insurance  policy,  and  deducted  the  same  from  the 
amount  of  bis  compensation,  although  at  the  time  the  company  so  charged 
him  he  was  owing  the  company  about  the  sum  of  11,318.28.  After  tbiFf 
and  while  he  was  in  such  employment,  said  insurance  company,  by  its 
president  and  agent  did,  in  the  first  part  of  January  1872,  promise  said 
John  Orson  Dunklee  and  said  Isabel,  that  said  defendant  would  charge 
said  John  Orson  Dunklee  with  the  amount  of  the  premiums  in  said 
policy  mentioned,  as  the  same  should  thereafter  become  due,  and  in  con- 
sequence of  which  promise  said  John  Orson  Dunklee  continued  in  the 
employment  of  and  to  serve  said  defendant  as  such  special  agent  until  his 
death ;  and  in  consequence  of  such  promise,  and  upon  the  faith  thereof, 
said  Dunklee  deceased  did  not  pay  the  quarterly  premiums  which  came  doe 
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on  the  2dth  of  January  1872,  and  on  the  25th  of  April  1872,  in  money;  bat 
Baid  company  did  not  charge  said  premiums  against  said  Dunklee  upon  its 
booka  On  May  5th  1872,  said  Dunklee  died,  and  afterward  this  suit  was 
brought  by  his  widow,  said  Isabel  W.  Dunklee,  to  recover  the  amount  of 
said  policy:  Hfld^  That  said  contract  with  the  president  of  the  company 
is  not  void,  although  there  is  a  clause  in  the  by-laws  of  the  company  pro- 
viding that  "all  premiums  shall  be  payable  in  cash;^  and  Airther  held, 
that  the  present  action  of  the  plaintiff  may  be  maintained.  [2V1  Y,  Life 
In$.  Cb.  V,  McQowan,  18-300.] 


Appeal  frcm  Leavenworth  District  Court. 

Action  by  Isabel  W.  Dunklee  on  a  policy  of  insarance  issued 
by  plaintiff  in  error  on  the  life  of  her  deceased  husband*  De- 
fense, that  the  quarterly  premiums  due  in  January  and  April 
1872  iv^ere  not  paid  when  due,  and  never  bad  been  paid.  The 
assured  died  in  May  1872.  Trial  at  the  March  Term  1874. 
A  special  verdict  was  returned,  and  is  copied  in  full  in  the 
opinion,  infra.  Judgment  for  the  plaintiff  for  $5,2S9,  and 
costs,  and  the  Insurance  Company  brings  the  case  here  on  error. 

T.  A.  Hurd^  for  plaintiff  in  error: 

1.  Section  3  of  the  charter,  set  out  in  full  in  the  special  ver- 
dict, expressly  provides  that  all  premiums  are  payable  in  cash. 
Sections  4,  6  and  6  prescribe  the  duties  of  the  president,  vice 
president  and  secretary.  It  nowhere  appears  in  said  sections,. 
or  by  the  charter  and  by-laws,  that  Mackay  was  authorized  to 
make  the  contract  found  by  the  second  finding  of  the  verdict; 
but  on  the  contrary,  they  all  show  that  he  had  no  such  author- 
ity. Section  6  provides  that  the  secretary  shall  collect  and 
receive  all  moneys  of  the  company.  No  renewal-receipt  was 
issued;  and  without  it  the  policy  could  not  by  its  terms  be 
continued  in  force.  The  sections  found,  and  the  whole  of  the 
charter  and  by-laws,  show,  that  Mackay  had  no  authority  to 
make  the  contract  that  the  jury  have  found  he  did  make.  The 
sixth  finding  is  that  Dunklee  bad  copies  of  the  charter  and  by- 
laws and  knew  the  terms  and  provisions  thereof;  the  jury  also 
found  that  be  was  an  agent  of  the  company.  Dunklee  then 
knew,  when  Mackay  made  the  promise  or  agreement  found 
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by  the  jury,  that  he  had  no  authority  to  make  it,  and  that  the 
company  was  not  bound  by  it.  He  also  knew  that  by  the 
terms  of  his  policy  it  would  lapse  on  January  25th  1872,  un- 
less he  paid  the  premium  due,  in  moneys  before  that  day. 
Mackay  never  reported  his  action  to  the  company,  and  the 
policy  was  canceled  on  defendant's  policy-register  on  January 
25th  1872,  for  nonpayment  of  quarterly-premium  due  on  that 
day.  Mackay's  act  did  not  bind  the  defendant:  2  Penn.  St 
318;  1  Met  (Ky.)  550;  4  Bibb.  17;  5  Denio,  567;  14  Mass.  62; 
17  Mass.  1. 

2.  It  was  alleged  and  proved  that  Dunklee  was  and  fcMr  a 
long  time  had  been  an  agent  of  the  defendant  He  is  pre- 
sumed to  know  Mackay's  authority,  and  knew  that  Mackay 
was  not  authorized  to  change  the  agreement  between  him  and 
the  company,  or  waive  the  payment  of  his  premiums  in  money. 
He  was  not  in  a  position  to  rely  upon  any  implied  authority  on 
the  part  of  Mackay.  14  Barb.  858;  19K.T.  207;  8  Metcalf, 
306;  3Duer,  241;  13  Gray,  78;  20Vt425. 

3.  We  contend  that  the  action  of  the  court  and  jury,  as 
shown  by  the  record,  is  unwarranted  in  law,  and  on  the  part 
of  the  court  is  such  an  abuse  of  discretion  as  the  statute  in- 
tends to  guard  against;  and  that  the  interview  between  the 
court  and  jury  plainly  shows,  that,  by  reason  of  prejudice  on 
the  part  of  the  jury  the  defendant  did  not  have  a  feir  trial. 
A  new  trial  should  be  awarded  for  that  reason,  and  because 
of  the  actions  and  rulings  of  the  court 

The  court  discharged  the  jury  without  requiring  a  finding 
upon  all  the  material  questions  of  fact  in  the  case.  We  insist 
that  the  defendant  was  entitled  to  a  finding  upon  all  the  ques- 
tions of  fact  stated  in  its  proposed  verdict,  mcluding  the  ques- 
tion of  deceased's  intemperance. 

Clough  ^  Wheaty  for  defendant  in  error: 

There  is  nothing  in  the  verdict  or  the  company's  charter 
which  limits  the  general  power  of  the  president;  and  we  claim 
that  the  insurance  company,  and  its  president,  could  lawfully 
waive  the  payment  of  the  premiums  in  eash^  and  accept  pay- 
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ment  thereof  in  labor  and  servkeSy  performed  or  to  be  per- 
.formed,  and  that  therefore  said  agreement  was  binding  and 
obligatory  on  the  company.  11  Kas.  688,  649;.  26  Conn.  542; 
27  Wis.  372;  1  Denio,  516;  6  Lansing,  71;  18  111.  299;  44 
K  Y.  276;  97  Mass.  144;  9  Blatch.  234;  19  La.  An.  214;  26 
Iowa,  10;  38  Penn.  St.  221.  See  generally  Bliss  on  Life  In- 
surance, §§  278,  274,  275,  298,  808,  307.  And  such  new  agree- 
ment could  be  in  parol :  6  Lansing,  71 ;  2  Eas.  847;  18  How. 
(U.S.)  818;   igif.T.  806. 

John  Orson  Dunklee  was  not  agent  of  his  wife,  and  could 
not  cancel  the  policy,  or  release  the  insurance  company  there- 
from by  his  consent,  or  by  contract  between  him  and  the  in- 
surance company.  Laws  of  1871,  p.  248,  §77;  84  Conn.  818; 
26  N,  Y.  9. 

The  court  did  not,  as  we  understand  the  case,  rule  out  any 
evidence  tending  to  show  that  John  Orson  Dunklee  was  in- 
temperate before  or  when  the  policy  was  issued.  And  as  there 
is  no  pretense  that  the  company  paid  or  tendered  in  payment 
to  Mrs.  Dunklee  the  amount  of  the  surrender  value,  (the  ex- 
istence of  which  surrender  value  was  affirmatively  shown  by 
the  evidence,)  which,  by  the  terms  of  the  policy  it  had  to  do 
before  it  could  take  aSvantage  of  Dunklee's  becoming  intem- 
perate subsequent  to  the  time  when  the  policy  was  issued — 
and  as  there  was  no  evidence  that  Dunklee  was  intemperate 
when  the  policy  was  issued,  therefore  there  was  nothing  to 
submit  to  the  jury  involving  the  "  temperance/^  or  "  inebriate  *' 
question. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  Injustice  may  have  been  done  to  the  plaintiff 
in  error  in  this  case  by  the  judgment  of  the  court  below,  and  yet 
we  do  not  think  that  the  injustice  could  have  originated  from 
any  ruling  of  that  court.  If  injustice  was  done,  it  was  caused 
by  the  false  testimony  of  the  plaintiff  below  (defendant  in 
error,)  and  the  disposition  of  the  jury  to  find  everything  in 
iavor  of  the  plaintiff  below-,  and  everything  against  the  defend- 


162  SUPREME  COURT  OP  KANSAS. 


life  Insurance  Co.  v.  Dunklee. 


ant  below,  whether  there  was  sufficient  evidence,  or  indeed  any 
evidence,  to  support  such  finding  or  not.  If  the  court  below 
had  allowed  the  jury  to  find  as  the  jury  desired  to  find,  tie 
verdict  would  have  been  much  worse  for  the  plaintifi*  in  error 
than  it  in  fact  is.  The  court  however  would  not  allow  Ihe  jury 
to  find  against  the  defendant  below  where  the  evidence  was  all 
in  its  favor,  unimpeached  and  uncontradicted.  It  was  only 
where  the  evidence  was  contradictory  and  conflicting  that  the 
court  allowed  the  jury  to  find  (as  they  desired  to  find)  in  favor 
of  the  plaintiff  below,  and  against  the  defendant  below.  Kow 
taking  the  findings  of  the  jury  to  be  true,  and  we  do  not  think 
the  court  below  committed  any  error  that  would  authorize  a 
reversal  of  the  judgment.  The  findings  of  the  jury  in  con- 
nection with  the  admitted  facts  we  think  sustain  the  judgment 
The  findings  are  as  follows: 

( Title,)  We,  the  jury,  find  tne  following  fitcts,  and  this  is  onr 
special  verdict  in  this  action: 

1st.  The  plaintifi',  Isabel  W,  Dunklee,  mentioned  in  the 
policy  sued  on  in  this  action,  was  the  wife  of  said  John  Orson 
Dunklee  at  the  time  of  his  death,  and  at  the  time  the  said 
policy  was  executed;  is  the  person  mentioned  in  said  policy 
as  the  beneficiary  thereof.  The  said  John  Orson  Dunklee  died 
on  the  5th  of  May  1872,  and  the  defen<fant  in  this  action,  and 
its  officers  and  agents  knew  and  had  due  notice  of  said  death 
on  the  6th  of  May  1872;  and  on  the  Slst  of  January  1873 
the  said  plaintiff  again  gave  notice,  and  furnished  proof  to  said 
defendant  of  the  death  of  said  Dunklee. 

2d.  The  first  six  quarterly-premiums  of  $30.90  each  in  said 
policy  were  paid  to  said  defendant,  and  credited  on  its  policy- 
register  as  having  been  paid.  Said  John  Orson  Dunklee  was 
a  special  agent  of  said  defendant  from  the  time  said  policy  was 
made  and  executed  to  the  time  of  his  death,  during  which  time 
he  was  in  the  employ  of  defendant  for  compensation  by  it  to 
be  paid  to  him  for  his  services,  and  while  he  was  in  such  em- 
ployment, the  said  defendant,  by  H.  D.  Mackay,  itia  president 
and  agent  in  that  behalf,  did  in  the  first  part  of  January  1872, 
promise  said  John  Orson  Dunklee  and  said  plaintiff,  that  said 
defendant  would  charge  said  John  Orson  Dunklee  with  the 
amount  of  the  premiums  in  said  policy  mentioned,  as  the  same 
should  thereafter  become  due,  and  in  consequence  of  which 
promise  of  said  defendant  said  John  Orson  Dunklee  continued 
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in  the  employmeiit  of  and  to  serve  said  defendant  as  special 
agent,  until  his  death;  and  in  consequence  of  such  promise, 
and  upon  the  faith  thereof,  ^aid  Bunklee  deceased  did  not  pay 
the  quarterly-premiums  which  came  due  on  the  25th  of  Janu- 
ary 1872,  and  the  26th  of  April  1872,  in  money ;  but  said  com- 
pany did  not  charge  said  premiums  against  said  Dunklee  upon 
its  hooks.  We  find  that  said  Mackay  had  the  right  and  au- 
thority to  make  the  aforesaid  agreement  with  the  assured  and 
the  plaintiff,  unless  the  court  shall  be  of  opinion  that  his  action 
was  unauthorized  and  void,  in  consequence  of  the  terms  and 
provisions  of  the  constitution  and  by-laws  of  the  company  re- 
lating thereto,  which  are  as  follows,  viz. : 

"  Ssa  3.  All  policies  issued  by  this  company  are  non-forfeitine,  and  all 
premiums  shall  be  payable  in  cash.  In  case  any  policy-holder  snail  omit 
to  pay  any  premium  due  from  him  to  the  company,  or  violate  any  other 
condition  of  the  policy  of  insurance,  the  board  of  directors  may  forfeit  his 
policy,  except  that  when  said  violation  is  neglect  to  pay  premiums  and  that 
only.  In  such  case  the  company  shall  issue  such  paid-up  policy  as  is  pro- 
vided for  by  the  original  policy.  The  company  may  issue  paid-up  policies 
to  its  policy-holders  for  such  proportion  of  the  same  as  premiums  paid  will 
warrant,  upon  such  basis  as  tne  company  may  from  time  to  time  sulopt;  or 
the  company  may,  in  lieu  of  issuing  paid-up  policies  of  insurance,  or  de- 
claring the  same  forfeited  as  above  provided,  continue  the  same  in  force 
beyond  a  certain  period  to  be  determined  as  follows,  to-wit:  The  net  value 
of  the  policy,  when  the  premium  becomes  due  and  is  not  paid,  shall  be 
ascertained  according  to  the  combined  experience,  or  actuaries*  rate  of 
mortality,  with  interest  at  four-and-one-half  per  cent,  per  annum.  After 
deducting  from  such  riet  value  any  indebtedness  to  the  company,  held  by 
the  company  against  the  assured,  four-fifths  of  what  remains  shall  be  con- 
sidered as  a  net  single  premium  of  temporary  insurance;  and  the  term  for 
which  it  will  insure  shall  be  determined  according  to  the  age  of  the  party 
at  the  time  of  the  lapse  of  premium,  and  the  assumptions  of  mortality  and 
interest  aforesaid. 

"Ssa  4.  It  shall  be  the  duty  of  the  president  to  preside  at  all  meetings 
of  the  stockholders  and  directors:  to  exercise  a  supervision  and  superin- 
tendence over  all  the  business  and  affairs  of  the  company,  and  to  report  in 
writing,  in  a  book  to  be  kept  for  that  purpose,  at  each  meeting  of  the  board 
of  directors,  the  true  conaition,  standing  and  affairs  of  the  company;  he 
shall  have  tne  safe-keeping  of  the  seal  and  the  attested  charter  of  the  com- 
pany, and  with  the  written  consent  of  the  finance  committee  may  transfer 
stocks  and  other  property  held  as  investments  or  owned  by  the  company ; 
acknowledge  deeds  and  other  papers,  satisfy  mortgages,  make  and  call  m 
investments.  He  shall  sign  all  policies,  statements,  contracts,  and  other 
papers  necessary  and  proper  for  the  interests  of  the  company ;  and,  with 
the  secretary,  issue  all  policies ;  and  with  the  general  agent  and  executive 
committee,  establish  agencies  for  insurance,  and  appoint  agents  therefor,  at 
such  places  as  the  president,  seneral  agent  and  executive  committee  shall 
deem  for  the  best  interests  or  the  company,  and  shall  be  ex  ofieio  chairman 
of  the  executive  committee,  finance  committee,  and  committee  on  death- 
losses,  and  shall  devote  his  entire  time  and  energies  to  the  interests  and 
business  of  the  company.- 

"  Sac.  6.  The  vice  president  shall  perform  the  duties  of  president  during 
the  al^nce  of  that  ofiftcer,  and  in  case  the  president  ceases  from  any  cause 


164  SUPREME  COURT  OF  KANSAS. 

Life  Insurance  Go.  ▼.  Dunklee. 

to  act  as  sach,  the  vice  president  shall  act  as  president  until  a  new  presi- 
denX  is  elected  and  Qualified.  At  other  times  he  shall  perforin  such  daties, 
not  otherwise  provided  for,  as  may  he  required  of  him  by  the  board  of  di- 
rectors, or  executive  committee. 

"Sec.  6.  The  secretarv  shall  be  the  clerk  of  the  corporation;  shall  attend 
all  the  meetings  of  the  board,  and  its  standing  committees;  shall  keep  a  M 
and  true  record  of  all  the  proceedings  of  the  board  of  directors,  stockholders, 
and  standing  committees;  shall  keep  a  record  of  every  policy  issued,  and 
all  endorsements  thereon,  and  shall  sign  all  policies  and  premium  receipts, 
and,  with  the  president,  issue  the  same;  and  shall  sign  or  countersign  all 
papers  when  required  by  the  board,  or  required  to  be  signed  by  him  bv 
chese  by-laws,  or  by  the  statutes  of  the  state;  shall  collect  and  receive  all 
moneys  due  the  company,  or  collected  on  its  account,  and  forthwith  pay 
the  same  over  to  the  treasurer,  and  take  and  preserve  his  receipt  therefor; 
and  keep,  subject  to  the  order  of  the  finance  committee,  ^1  ^e  securities 
and  money-documents  of  the  company.     He  shall  have  the  charge  and 
supervision  of  the  books  of  accounts;  see  that  just,  true  and  correct  cash 
and  other  suitable  books  are  kept;  particularly  of  all  moneys  reoeiv^ 
drawn,  or  disbursed;  for  what,  and  of  whom  received;  for  what,  and  to 
whom  paid ;  and  of  all  money,  demands,  securities,  assets,  accounts,  and 
properti^  necessary  to  a  clear  and  distinct  exhibition  of  the  affairs,  standing, 
and  business  of  the  company,  which  shall  at  all  times  during  business  hours 
be  open  to  the  examination  of  the  board,  or  any  director  thereof;  to  give 
notice  of  all  meetings  of  the  board,  and  to  perform  such  other  duties,  not 
inconsistent  with  the  duties  of  his  ofl^ce,  as  may  be  required  by  the  board 
of  directors,  the  president,  or  any  of  the  standing  committees  of  the  com- 
pany; and  he  shall  also,  with  the  assistance  of  the  president  and  actuary, 
prepare  and  cause  to  be  filed  at  the  proper  places  all  such  statements,  ac- 
counts and  reports  as  are  or  may  be  required  by  the  laws  of  the  United 
States,  or  of  any  state  in  which  the  company  may  do  business;  and  shall 
perform  generally  all  the  acts  ordinarily  pertaining  to  the  ofSce  of  secre- 
tary of  like  companies.    In  the  absence  or  the  secretary,  the  assistant  sec- 
retary shall  act  as  secretary.   When  the  secretary  is  not  absent  the  assistant 
secretary  will  perform  such  clerical  duties  as  may  be  required  of  him  by  the 
secretarv.    The  secretary  and  assistant  secretary  shall  each  give  such  bond 
as  may  be  satisfactory  to  the  finance  committee,  for  the  faithful  discharge 
of  their  official  duties." 

3d.  In  the  month  of  May  1873  said  plaintiff,  by  Clou^h  & 
Wheat  her  agents,  demanded  payment  at  the  office  of  said  de- 
fendant in  the  city  of  Leavenworth  for  the  amount  of  the  policy 
mentioned,  which  payment  was  refused,  and  has  not  since 
been  paid. 

4th.  The  aforesaid  policy  had,  at  the  death  of  John  Orson 
Dunklee,  a  surrender  value. 

5th.  Said  policy  was  not  canceled  on  the  25th  of  Januaiy 
1872,  nor  on  the  25th  of  April,  1872,  nor  at  any  other  time; 
nor  did  said  John  Orson  Dunklee  ever  consent,  contract  or 
agree  that  said  policy  had  been  or  should  be  canceled  or  lapsed. 

6th.  The  said  John  Orson  Dunklee  had  copies  of  the  charter 
and  by-laws  of  the  said  defendant,  and  was  acquainted  with 
the  terms  and  provisions  thereof. 
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7th.  The  defendant  paid  the  plaintiff  Mrs.  Isabel  W.  Dunklee 
money  at  various  times  from  the  1st  of  Jannaiy  1872  to  the 
Ist  of  April  1872,  on  account  of  the  said  John  Orson  Dunklee's 
salary. 

8th.  If  on  the  foreeoing  facts  the  plaintiff  is  entitled  to  re- 
cover, then  we  find  K)r  her,  and  assess  the  damages  against 
said  defendant  at  the  sum  of  $6,239. 

Jas.  S.  Cbow,  Foreman, 

We  do  not  think  that  the  contract  between  Mackay  and  the 
Dunklees  was  void,  although  the  by-laws  of  the  company  re- 
quired that  all  premiums  should  "be  payable  in  cash."  The 
payment  provided  for  by  the  contract  was  substantially  a  pay- 
ment in  cash.  Dunklee  was  at  the  time  collecting  large  sums 
of  money  for  the  company.  He  paid  such  sums  over  to  the 
company,  and  received  his  commissions  and  fees  for  his  services 
therefrom.  The  company  kept  an  account  with  him.  And  it 
would  not  be  strange,  that  the  company  should  charge  him 
with  the  amount  of  his  premiums  as  they  became  due,  and 
should  deduct  such  amounts  from  his  said  compensation.  This 
is  just  what  the  company  in  fact  did  with  reference  to  certain 
of  the  premiums  which  the  company  admit  were  in  fact  paid. 
The  last  two  premiums,  which  the  company  admit  were  paid, 
were  paid  in  that  way,  although  Dunklee  was  then  owing  the 
company  about  the  sum  of  $1,318.28.  Said  policy  was  for  the 
sum  of  $5,000,  was  issued  July  25th  1870,  on  the  life  of  said 
John  Orson  Dunklee  for  the  benefit  of  his  wife,  said  Isabel  W. 
Dunklee.  The  premiums  were  payable  quarterly,  and  each 
premium  was  for  the  sum  of  $30.90. 

There  are  some  other  questions  in  this  case,  but  there  are 
none  that  merit  discussion. 

The  judgment  of  the  court  below  will  be  affirmed. 

All  the  Justices  conoorring. 
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William  H.  Olabe  v..BBirjAMnr  F.  Akbrs,  eioL 

1.  Ottawa  Indian  Tiubatt  of  1863;  Conveyanca  in  VioUOum  of  TVeofy.  A 
deed  made  by  an  Ottawa  Indian  fbr  land  alloted  and  patented  to  him 
under  the  treaty  of  1862,  conveying  such  land  to  another  Ottawa  Indian, 
at  any  time  prior  to  Jaly  4th  1867,  without  the  consent  of  the  Secretary 
of  the  Interior,  was  absolutely  void,  and  could  not  create  even  an  equit- 
able estate  in  the  lands  in  favor  of  the  grantee,  even  though  he  had  paid 
the  purchase-money.  [Clark  v.  Libhey^  17-634.  Other  cases  under  Ot- 
towa  treaty:  MeCuUagh v. AUm,  l(^im\  darhv.IAhhey,!^'^^;  Qtn^AeU 
V.  Paraimore,  17-639;  Baldwin  v.  Squire;  20-280.] 

2.  Dked — ^Dbltvbrt;  Evidenoe  of  Delivery,  A  deed  of  conveyance  for  lands 
takes  effect  only  upon  delivery;  and  ordinarily  the  date  of  a  deed  (ad- 
mitted to  have  been  delivered )  is  prima  fade  evidence  of  the  time  of  its 
delivery.  IBabbiU  v.  Johnson,  15-252.]  But  where  a  deed  bears  one  date, 
and  the  acknowledgment  thereof  another  and  subsequent  date,  and  the 
date  of  the  recording  of  the  deed  is  still  subsequent  to  either,  it  will  be 
held,  in  the  absence  of  evidence  to  the  contrary,  that  the  deed  was  de- 
livered at  least  as  early  as  the  day  of  acknowledgment;  and  especially  so 
where  the  words  '^  Sealed  and  delivered  in  presence  of  A.8.L.,"  are  found 
on  the  face  of  the  deed  immediately  succeeding  the  body  of  the  deed, 
and  preceding  the  acknowledgment 

8.  Convbyakci ;  Title;  Deeds  Before  and  After  Removal  of  DisabUiiy.  Where 
an  owner  of  land  is  legally  disabled  from  selling,  conveying,  or  incum- 
bering the  same,  except  with  the  consent  of  the  Secretary  of  the  Interior, 
and  where  the  law  provides  that  "  any  conveyance  or  incumbrance  of 
said  lands  done  or  suffered/'  except  as  provided,  "shall  be  null  and 
void/'  and  such  owner  executes  a  deed  without  the  consent  of  the  Sec- 
retary of  the  Interior,  and  subsequently,  after  all  disabilities  and  re- 
strictions are  removed,  said  owner  executes  another  deed  16  another 
grantee  for  said  land,  held,  that  the  execution  of  the  second  deed,  and 
"  willingly  putting  the  same  in  use  as  having  been  made  in  good  faith," 
is  not  such  a  legal  fraud  upon  the  first  grantee  as  to  prevent  the  second 
deed  from  having  full  force  and  effect.  IStevens  v.Sntith,  2-243;  Bliu 
Jacket ».  C5mmV»  Johnson  Co.,  3-354;  Scoffins  v.  Orandstaff,  12-467,  Clark  t. 
Libbey,  14-435;  CampbdL  v,  Paramore,  17-639;  Baldwin  v.  Squires^  20-280; 
Smith  v.Stees,  10  Wall.,  U.  S.  Sup.  Ct,  82L] 

Error  from  Franklin  District  Court 

Ejbgtmbnt,  brought  by  Clark^  as  plaintiff,  against  Benj.  F. 
AkerSy  Benj.  Esterly^  Jennie  Nugent ^  and  E.  J.  Nugent j  to  recover 
the  possession  of  120  acres  of  land.  Trial,  and  judgment  for 
defendants,  at  the  March  Term  1874.    The  fitcte  and  proceed- 
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ingB  are  fully  stated  in  the  opinion.    The  plaintiff  brings  the 
case  here  on  error. 


W.  H.  Clarkj  plaintiff  in  error,  for  himself. 
John  W.  Defordj  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Yalbntinb,  J. :  This  was  an  action  in  the  nature  of  an  action 
of  ejectment,  brought  by  William  H.  Clark  against  Benjamin 
F.  Akers,  Benjamin  Esterly,  Jennie  Nugent,  and  E.  J.  Nugent, 
for  the  recovery  of  certain  real  estate.  Said  real  estate  con- 
sists of  120  acres  of  land  lying  in  a  body,  and  described  as 
follows:  The  W.J  of  the  N.W.J  of  section  27,  township  17, 
range  20,  in  Franklin  county,  and  the  N.E.J  of  the  N.E.J  of 
section  28,  same  township  and  range.  John  W.  Early  was  the 
ori^nal  patentee  of  said  land.  Early  executed  three  separate 
deeds  for  this  land  or  portions  thereof,  which  we  shall  desig- 
nate as  deeds  "B,''  "E,*'  and  "F,"  as  they  are  so  designated 
in  the  record  and  in  counsel's  briefs.  The  first  deed  was  from 
Early  to  John  T.  Jones  for  the  land  in  section  27,  dated  May 
28d  1865.  This  dee^  we  shall  designate  as  deed  <'E/'  The 
next  deed  was  from  Early  to  John  T.  Jones  and  Joseph  King 
for  the  land  in  section  28,  dated  May  8th  1866.  This  deed  we 
shall  designate  as  deed  "F."  The  third  deed  was  from  Early 
to  Charles  Kinney  for  the  whole  of  the  land,  dated  December 
11th  1871.  This  deed  we  shall  designate  as  deed  "B."  The 
plaintiff  claims  title  to  said  real  estate  under  said  deed  '<  B.'' 
The  defendants  claim  title  under  deeds  "E"  and  "F.''  And 
this  entire  case  depends  upon  the  validity  of  these  three  deeds. 
The  court  below  found  in  favor  of  the  defendants,  and  iigainst 
the  plaintiff,  and  the  plaintiff  now  brings  the  case  to  this  court 
The  court  below  made  two  sets  of  findings  in  this  case — the 
first  with  reference  more  especially  to  the  rights  of  the  parties 
under  deed  '*F;''  and  the  second  more  especially  to  the  rights 
of  the  parties  under  deed  '^E;''  and  in  each  set  of  findings  the 
court  makes,  first,  findings  of  fact,  second,  findings  of  law,  and 
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then,  third,  condoBions  of  law  from  these  findings  of  &ct  and 

law.     The  fi.rst  set  of  findings  reads  as  follows: 

And  now  comes  the  plaintiff  by  A.  W.  Benson  his  attorney, 
and  the  defendant  B.  F.  Akers  by  H.  P.  Welsh  his  attorney, 
and  Jennie  Nugent  and  E.  H.  Nugent  by  John  W.  Deford 
their  attorney:  and  this  cause  came  on  to  be  heard  upon  the 
pleadings  and  evidence,  and  to  be  decided  by  the  court;  and 
thereupon  the  court  doth  find  the  following  conclusions  of 
fact  and  law  in  this  case.  From  the  evidence  presented  the 
court  finds  the  following  facts: 

1st.  Under  the  provisions  of  the  Ottawa  Indian  treaty  of 
June  24th,  1862,  the  NE.J  of  the  N.E.J  of  section  28,  town- 
ship 17,  rang^  20  in  this  county,  was  allotted  and  patented  to 
John  W.  Early,  an  Indian  of  the  Ottawa  Tribe. 

.2d.  On  the  8th  of  May  1866,  John  W.  Early,  for  a  con- 
sideration of  $100,  fwithout  the  consent  of  the  Secretary  of 
the  Interior  at  any  time,)  executed  and  delivered  to  John  T. 
Jones  and  Joseph  King,  Indians  of  the  Ottawa  Tribe,  a  war- 
ranty deed  for  the  land  herein  described,  which  was  recorded 
on  the  same  day. 

8d.  On  the  10th  of  November  1867,  John  T.  Jones  and 
Joseph  King,  for  a  consideration  of  $500,  executed  and  .de- 
livered to  Isaac  S.  Kalloch  a  warranty  deed  for  the  land  herein 
described;  and  on  the  1st  of  April  1879  Isaac  8.  Kalloch,  for 
a  consideration  of  $400,  executed  and  delivered  to  Benjamin 
F.  Akers  a  warranty  deed  for  the  same  premises. 

4th.  On  the  18th  of  August  1870,  John  T.  Jones,  for  a 
consideration  of  $333.33,  executed  and  delivered  to  Jennie 
Nugent  a  warranty  deed  for  the  land  herein  described;  but 
at  and  before  the  execution  of  the  deed,  and  payment  of  the 
consideration  therefor,  Jennie  Nugent  had  actual  notice  of  the 
conveyance  mentioned  in  the  preceding  paragraph. 

6th.  In  the  year  1871,  William  H.  Clark  and  M.  E.  Cheney, 
partners  in  the  law  business,  arranged  with  Charles  Kinney  to 
take  deeds  for  Indian  lands  in  his  name  in  cases  where  the  In- 
dians had  attempted  to  convey  their  lands  and  such  convey- 
ances were  of  doubtful  validity;  and  to  enable  Clark  &  Cheney 
to  control  the  titles  so  taken,  Kinney  executed  to  Cheney  a 
general  power  to  convey  real  estate. 

6th.  On  the  11th  of  December  1871,  John  W.  Early  wiA 
intent  to  defraud  John  T.  Jones  and  his  grantees,  for  a  con- 
sideration of  $2.50,  paid  by  Ol^k  &  Cheney,  executed  and 
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delivered  to  Clark  &  Cheney  a  qn  it  claim  deed  for  the  land 
herein  described,  with  the  name  of  Charles  Kinney  written 
therein  as  grantee,  without  Kinney's  knowledge  or  solicita- 
tion, under  the  general  arrangement  hereinbefore  mentioned. 

7th.  On  the  28d  of  April  1878,  Charles  Kinney,  at  the  re- 
quest of  Clark,  without  any  consideration  paid,  executed  and 
delivered  a  quitclaim  deed  for  the  premises  herein  described 
to  William  H.  Clark,  who  received  the  same  with  actual 
knowledge  of  all  the  conveyances  herein  described,  and  with 
intent  to  defradd  John  T.  Jones  and  his  grantees,  and  has 
willingly  put  the  same  in  use  as  having  been  made  in  good 
faith. 

The  court  finds  the  law  applicable  to  the  foregoing  facts 
to  be — 

1st,  That  the  Ottawa  Indian  Treaty  vested  in  the  patentees 
an  estate  in  fee  in  the  lands  allotted,  with  certain  restrictions 
agaiust  alienation. 

2d,  That  prior  to  July  16th  1867  the  allottees  and  patentees 
under  the  treaty  had  no  right  whatever  to  alienate  any  portion 
of  their  lands  except  to  each  other,  and  then  only  with  the 
consent  of  the  Secretary  of  the  Interior. 

8d,  That  after  the  16th  of  July  1867  all  restrictions  against 
alienation  were  removed,  and  the  patentees  became  invested 
with  a  title  in  fee  simple  to  their  lands;  but  the  removal  of 
such  restrictions  gave  no  force  to  the  prior  void  deeds  or  con- 
veyances. 

4th,  A  deed  made  by  an  Ottawa  Indian  at  any  time  prior 
to  July  16th  1867,  without  the  consent  of  the  Secretary  of 
the  Interior,  was  absolutely  void,  and  could  not  create  even 
an  equitable  interest  in  the  land  in  favor  of  the  grantee,  even 
though  he  had  paid  the  purchase-money,  and  taken  actual 
possession. 

5th,  The  statute  provides  "Every  person  who  being  a  party 
to  any  conveyance  of  any  estate  or  interest  in  real  estate, 
with  intent  to  defraud  prior  or  subsequent  purchasers,  and 
any  person  being  privy  or  knowing  of  any  such  conveyance 
who  shall  willingly  put  the  same  in  use  as  having  been  made 
in  good  faith,  shall  be  adjudged  guilty  of  a  misdemeanor.** 

6th,  Where  two  persons  claim  title  to  the  same  land,  and 
both  claim  from  the  same  grantor,  and  where  the  oldest  deed 
is  the  first  recorded,  the  grantor  named  therein  has  the  better 
or  paramount  title;  and  in  an  action  of  ejectment  the  plaintiff 
must  recover  on  the  strength  of  his  own  title;  and  unless  he 
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shows  a  clear  right  to  recover,  he  cannot  evict  the  possessor, 
even  where  such  possessor  is  a  mere  trespasser. 

From  the  foreffoing  the  court  concludes — 

1st,  That  William  H.  Clark,  having  actual  notice  of  the 

Jrior  conveyances  from  Early  to  Jones  and  Kin^,  and  from 
ones  and  King  to  Kalloch,  and  from  Kalloch  to  Akers,  could 
not  obtaiti  from  Early  an  estate  in  the  lands,  and  therefore  can- 
not recover  possession. 

2d,  That  as  between  Akers  and  Nugent,  both  claiming  to 
derive  title  from  the  same  grantor,  and  the  latter  having  notice 
of  the  prior  deed  to  the  former,  Akers  has  shown  the  better 
title,  and  is  entitled  to  the  possession  as  against  any  claim  set 
up  by  Nugent. 

The  second  set  of  findings  are  substantially  the  same  as  the 
first,  mutatis  muiandiSy  except  as  follows :  There  is  nothing  in 
the  second  set  of  findings  like  the  sixth  finding  of  law,  and 
the  second  final  conclusion  of  law,  found  in  the  first  set  of 
findings.  Deed  "E"  was  not  acknowledged  and  recorded  on 
the  day  of  its  date,  as  deed  '^  F  "  was,  but  it  was  date<}  May  23d 
1865,  acknowledged  January  10th  1866,  and  recorded  April 
16th  1868.  And  because  of  this  difference,  the  court  below 
made  (in  the  second  set  of  findings)  the  fourth  finding  of  law 
hereafter  given,  which  last-mentioned  finding  and  conclusion 
are  not  contained  in  the  first  set  of  findings.  They,  with  the 
first  final  conclusion  of  law  contained  in  the  second  set  of  find- 
ings, are  as  follows: 

[Fourth  finding  of  law:']  "A  deed  of  conveyance  for  lands 
takes  efiect  only  on  delivery.  The  date  in  the  deed  is  ordi- 
narily prima  facie  evidence  of  the  time  of  its  delivery,  but 
where  the  deed  bears  one  date,  and  the  acknowledgment  one 
several  months  later,  if  recorded,  the  date  of  the  record  would 
prima  facie  be  the  date  of  the  delivery." 

[The  final  conclusion:']  "From  the  foregoing  the  court  con- 
cludes, Mrstf  That  William  H.  Clark,  having  actual  knowledge 
of  the  prior  conveyances  from  Early  to  Jones,  and  from  Jones 
to  Nugent,  could  not  obtain  from  Early  any  estate  in  the  lands; 
for  titk  cannot  pass  when  the  deed  is  mahan  prohibitum;  and 
therefore  in  the  case  at  bar  CI  rk  has  no  vested  estate. 

"  2d,  That  the  deed  from  Early  to  Jones,  dated  May  28d  1865, 
acknowledged  January  10th  1866,  and  recorded  April  15th 
1868,  was  delivered  at  the  last-mentioned*  date,  and  by  snch 
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delivery  took  effect  from  that  date,  aod  vested  io  John  T.  Jones 
an  estate  in  fee  simple  in  and  to  the  W,^  of  the  N.W.^  of  sec- 
tion 27,  towDship  17,  range  20." 

The  sixth  finding  of  fact  in  the  first  set  of  findings  shows 
that  the  consideration  for  deed  "  B  "  waa  $2.&0.  The  fifth  find- 
ing of  fact  in  the  second  set  of  findings,  (which  corresponds  to 
the  said  sixth  finding  In  the  first  set  of  findings,)  shows  that 
the  consideration  for  said  deed  *'  B  "  was  |S.  The  deed  itself, 
upon  ita  face,  shows  it  to  have  been  $100.  And  from  the  evi' 
dence  we  would  infer  that  it  was  in  fact  $10.  We  think  the 
foregoing  is  a  sufficient  statement  of  the  fiusta  of  the  caae  for 
the  present.  "We  shall  however  mention  some  other  facts  as 
we  progress  with  the  opinion. 

We  agree  with  the  court  below,  that  "A  deed  made  by  an 
Ottawa  Indian  at  any  time  prior  to  Jaly  16th  1S67,  without 
the  consent  of  the  Secretary  of  the  Interior,  was  absolutely 
void,  and  could  not  create  even  an  equitable  interest  in  the 
land  in  &vor  of  the  grantee,  even  though  he  had  ptud  the 
purchase-money  and  taken  actual  possessioo."  Or,  as  stated 
in  the  second  set  of  findings,  "A  deed  made  by  an  Ottawa  In- 
dian, of  land  allotted  and  patented  to  him  under  the  treaty  of 
1862,  conveying  snch  land  to  another  Ottawa  Indian,  at  any 
time  prior  to  July  16th  1867,  without  the  consent  of  the  Secre- 
taiy  of  the  Interior,  was  absolutely  void,  and  could  not  create 
even  an  equitable  estate  in  the  lands  in  favor  of  the  grantee, 
even  though  he  had  paid  the  purchase-money."  And  there- 
fore we  think  the  BJiid  duels  "E"  and  "F"  were  wholly  void. 
They  wer'  uid,  not  -ijcause  of  any  accident,  or  mistake,  or 
overaigh| 


■jcau 

w  in  their  execution,  but  they  were 
Jtffov/nT  in  Early  to  alienate  or  incum- 
T  or  form  except  with  the  consent  of 
faee,  and  King  were  Ottawa  Indians. 
'  now  in  controversy  by  virtue  of  the 
ith  the  Ottawa  Indians  of  June  24tfa 
ge,1237.)  By  that  treaty  the  Ottawa 
^itizenij  of  the  United  States  on  July 
of  Feliruary  23d  1867,  however,  the 
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time  for  them  to  become  citizene  was  extended  two  jearAy  or 

until  July  16th  1869.  (15  U.  S.  Stat  at  Large,  617,  article  17.) 

By  the  terms  of  the  treaty  of  1862  it  was  provided  that — 

''Plats  and  records  of  all  the  sections  and  locations  shall  be 
made  [by  and  for  said  Indians,]  and  upon  their  completion  and 
approval  proper  patents  by  the  United  States  shall  be  issued  to 
each  individual  member  of  the  tribe  and  person  entitled  for 
the  lands  selected  and  allotted  to  them,  in  which  it  shall  be  st^ 
laied  that  no  Indian^  except  as  herein  provided,  to  whom  the  same 
may  be  issued^  shall  alienate  or  incumber  the  land  allotted  to  him  or 
her  in  any  manner^  untU  they  shall,  by  the  terms  of  this  treaty,  become 
a  citizen  of  the  United  States;  and  any  conveyance  or  inewnbranee 
of  said  UmdSy  done  or  suffered,  except  as  aforesaid,  by  any  Ottawa 
Indian,  of  the  lands  allotted  to  him  or  her,  made  before  they  shall 
become  a  citizen,  shall  be  nvll  and  void.  And  forty  acres,  includ- 
ing the  houses  and  improvements  of  the  allottee,  shall  be  in- 
alienable during  the  natural  lifetime  of  the  party  receiving  the 
title :  Provided,  that  such  of  said  IndiaiTs  as  are  not  under  legal 
disabilities  by  the  local  laws  may  sell  to  each  other  such  por- 
tions of  their  lands  as  are  subject  to  Bale,  wUh  the  consent  of  the 
Secretary  of  the  Interior  at  any  time."  (12  U.  S.  Stat  at  Large, 
1240;  article  7.) 

The  patent  issued  to  Early  stipulates  that  the  grant  of  the 
lands  to  him  is  ^'upon  the  express  condition,  and  with  the  lim- 
itation,  as  required  by  the  treaty  aforesaid,  that  the  said  John 
W.  Early  shall  not  alienate  or  incumber  the  aforesaid  tracts  of 
latid  untfl'he  shall  become  by  the  terms  of  said  treaty  a  citizen 
of  the  United  States;  and  any  conveyance  or  incumbrance  of 
said  land,  done  or  suflfered  by  said  John  W.  Early,  made  be- 
fore he  shall  become  a  citizen,  shall  be  null  and  void."  The 
consent  of  the  Secretary  of  the  Interior  was  never  given  in 
this  case,  that  Early  should  sell,  convey,  alienate,  or  in  any 
manner  incumber  any  part  or  portion  of  his  said  land.  There- 
fore we  think  the  said  deeds  "E"  and  "F"  were  void.  (Jhr- 
rington  v.  Wilson,  29  Wis.  888;  Stevens  v.  Smithy  2  Kas.  248; 
Smith  V.  Stevens,  10  Wall.  821 ;  Blue  Jacket  v.  Johnson  Cb.,  3  Eas. 
864;  Scoffins  v.  Grandstaff,  12  Kas.  468;  Clark  v.  Libbey,  14  Eas. 
485.)  This  is  wholly  unlike  the  case  where  a  party  has  the 
power  to  alienate  or  incumber  his  land,  and  in  attempting  to 
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do  80  makes  some  mistake.  In  such  a  case  the  courts  may 
rectify  the  mistake,  or  in  many  cases  would  hold  that  the  title 
passed  under  the  rule  of  equitable  estoppel.  But  in  this  case. 
Early  had  no  power  to  convey  his  land  except  with  the  consent 
of  the  Secretary  of  the  Interior;  and  as  that  consent  was  never 
obtained,  said  attempted  conveyance  must  of  course  be  void. 
But  notwithstanding  the  want  of  power  in  Early  to  alienate  or 
incumber  his  said  land,  it  would  seem  that  the  court  below 
considered  said  deeds  "E"  and  "F"  valid,  and  therefore  that 
the  deed  '^B''  was  void.  One  of  the  reasons  for  considering 
the  deed  "E*'  valid^  is  shown  by  the  following  conclusions  of 
law  made  by  -the  court  below,  to-wit :  ^^  A  deed  of  conveyance 
for  lands  takes  effect  only  on  delivery.  The  date  in  the  deed 
is  ordinarily  prima  fade  evidence  of  the  time  of  its  delivery, 
but  where  the  deed  bears  one  date,  and  the  acknowledgment 
one  several  months  later,  if  recorded,  the  date  of  the  record 
would  prima  facie  be  the  date  of  the  delivery.**  And  there- 
fore, *f  That  the  deed  from  Early  to  Jones,  dated  May  23d 
1865,  acknowledged  January  10th  1866,  and  recorded  April 
15th  1868,  was  delivered  at  the  last-mentioned  date,  and  by 
such  delivery  took  effect  from  that  date,  and  vested  in  John  T. 
Jones  an  estate  in  fee  simple  in  and  to  the  west-»half  of  the 
northwest  quarter  of  section  27,  township  17,  range  20,"  Now 
it  is  true,  that  '^A  deed  of  conveyance  for  lands  takes  effect 
only  upon  delivery."  And  it  is  also  true,  that "  The  date  in 
the  deed  is  ordinarily  prima  facie  evidence  of  the  time  of  its  de- 
livery." But  it  has  never  been  held,  so  far  as  we  are  in- 
formed, that  the  date  of  the  record  of  a  deed  was  prima  facie 
evidence  or  any  evidence  of  the  date  of  its  delivery.  It  has 
been  held  in  some  cases  that  the  date  of  the  acknowledgment 
of  the  deed  was  prima  facie  evidence  of  the  date  of  its  delivery, 
{Henry  Co.  v.  Bradahaw^  20  Iowa,  355,  862;  JLoomie  v.  PingreCy 
48  Maine,  299,  808.)  But  generally  it  is  held  that  the  date  oi 
the  deed  itself  is  prima  facie  evidence  of  the  date  of  the  deliv- 
ery; and  this  is  generally  so,  although  the  date  of  the  acknowl- 
edgment may  be  subsequent  to  the  date  of  the  deed.   {Jayne 


174  SUPREME  COURT  OF  KANSAS, 

Clark  y.  Akers. 

V.  Gregg,  42  Bl.  413, 416;  Elake  v.  Fa8h,A4:  HI.  802;  Breekairidgt 
V.  Toddy  8  Monroe,  52,  56 ;  Ford  v.  Gregory j  10  B.  Mod.  175, 
180;  Smith  v.  Porter ^  10  Gray,  66,  68,  69.)  In  the  case  re- 
ported  in  10  B.  Monroe,  180,  the  court  says:  "The  delivery  of 
a  deed  is  always  presumed  to  have  been  made  on  the  day  of  its 
date,  and  its  subsequent  acknowledgment  does  not  change 
this  presumption;  but  the  delivery  may  be  proved  to  have 
occurred  at  a  different  time."  In  the  ease  reported  in  10  Gray, 
68,  69,  the  court,  after  holding  that  the  date  of  a  deed  is  prima 
fade  evidence  of  the  time  of  its  execution,  says:  "  It  is  of  litfle 
importance  that  the  deed  was  not  acknowledged  on  the  same 
day  on  which  it  purports  to  have  been  executed.*'  On  the  face 
of  the  deed  which  we  are  now  considering,  at  the  usual  place 
for  such  a  thing  to  be  found,  the  following  is  found,  to-wit: 
"  Sealed  and  delivered  in  presence  of  Asa  S.  Lathrop."  Many 
courts  have  held  that  from  such  words  as  these,  on  the  face  of 
the  deed,  a  delivery  may  be  inferred.  And  as  these  words 
come  immediately  after  the  body  of  the  deed,  and  immediately 
before  the  acknowledgment,  why  not  infer  that  the  delivery 
was  made  at  some  time  after  the  deed  was  executed,  and  at 
some  time  before  the  acknowledgment  was  taken?  It  is  not 
necessary  that  a  deed  be  acknowledged  in  order  to  be  valid. 
{Simpson  v.  Mundeey  8  Eas.  172;  Gray  v.  Ubrich,  8  Eas.  112; 
Ogden  v.  Walters,  12  Eas.  291.)  The  acknowledgment  of  a  deed 
constitutes  no  part  of  the  execution  thereof.  It  merely  fur* 
nishes  additional  evidence  of  the  execution  thereof.  And  the 
recording  of  the  deed  is  still  further  removed  from  any  con- 
nection with  the  execution  thereof.  In  the  present  case,  if  the 
deeds  "  E  "  and  "  F  *'  were  delivered  on  the  day  that  they  were 
acknowledged,  or  at  any  time  previous  thereto,  they  would  be 
equally  as  void  as  though  they  were  delivered  on  the  day  that 
they  purported  to  have  been  executed.  We  shall  hold  that 
they  were  deliyered  at  least  as  early  as  the  day  on  which  the 
acknowledgments  were  taken,  and  therefore  that  they  are  void. 
But  the  main  reason  why  the  court  below  considered  the 
deeds  «E"  and  "F*'  valid,  and  the  deed  "B"  void,  would 
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seem  to  be,  that  the  court  considered  Clark  and  his  grantors 
attempted  to  perpetrate  a  fraud  upon  John  T.  Jones  and  his 
^antees,  and  that  Clark  in  so  doing  committed  a  misdemeanor. 
The  following  findings  and  conclusions  of  the  cqurt  below  will 
show  this,  to  wit:  The  sixth  and  seventh  findings  of  fact;  the 
fifth  finding  of  law,  and  the  first  final  conclusion  of  law  in 
both  sets  of  findings.  The  statute  supposed  to  have  been 
violated  is  §98  of  the  crimes  act,  (Gen.  Stat.  886.)  The  sub- 
stance of  this  statute,  so  far  as.  it  is  supposed  to  have  aoy  ap- 
plication to  this  case,  is  given  by  the  court  below  in  the  fiith 
finding  of  law.  It  is  a  statute  enacted  for  the  purpose,  among 
other  things,  of  preventing  fraudulent  conveyances.  Now 
whatever  may  be  the  character  of  the  transactions  between 
Early, Kinney,  Cheney,  and  Clark,  in  their  moral  aspect,  we  are 
unable  to  discover  that  any  legal  fraud  was  perpetrated  by  such 
transactions.  Hov)  was  John  T.  Jones,  or  any  of  his  grantees, 
defrauded?  They  never  had  any  legal  or  equitable  right  to  the 
property  in  controversy.  They  had  nothing  in  law.  And  is  it 
possible  to  take  something  from  nothing?  How  could  Clark, 
or  any  of  his  grantors,  take  something  from  Jones  or  any  of 
his  grantees  which  neither  Jones  nor  any  of  his  grantees  ever 
possessed  ?  The  deeds  "  E  "  and  "  F  "  were  wholly  void.  They 
were  nothing  in  law.  The  rights  of  all  the  parties  were  pre- 
cisely the  same  as  though  they  had  never  existed.  Early  lost 
nothing  by  them,  and  Jones  and  King  gained  nothing  by  them. 
Therefore,  suppose  that  Clark  has  obtained  the  full  title  to  the 
land  in  controversy,  then  what  has  he  obtained  that  Jones  or 
King,  or  any  grantee  of  either,  ever  possessed  ?  What  has  he 
procured  from  either  of  them  by  any  transaction,  fraudulent  or 
otherwise?  They  have  lost  no  legal  right,  and  are  not  in  any 
danger  of  losing  any  such  right  from  any  act  of  Clark's,  and 
are  therefore  not  in  any  situation  to  call  Clark's  acts  fraudulent. 
Such  acts  are  certainly  not  legally  fraudulent  as  to  Jones  and 
King  and  their  grantees,  whatever  they  may  be  in  their  moral 
aspect  The  oonrt  below  says  that  Clark  has  no^  title  to  said 
land,  ^^  for  titto  oannot  pass  when  the  deed  is  mabmi  prohibUum.** 
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Now  in  the  language  of  the  court  below,  why  are  not  the  deeds 
"E'*  and  "F"  maltan  prohibitum f  They  were  executed  and 
put  in  operation  in  contravention  of  the  provisions  of  the  treaty 
of  1862.  And  can  it  be  possible  that  the  ineffectual  attempt 
of  Jones  and  King  to  obtain  Early's  land  in  contravention  of 
the  provisions  of  said  treaty  shall  forever  take  away  (com  Early 
all  power  to  ever  afterward  dispose  of  his  land  ?  This  is  un- 
doubtedly just  what  this  particular  proviso  of  the  treaty  was 
intended  to  guard  against. 

We  agree  with  the  court  below  that  "In  an  action  of  eject- 
ment the  plaintiff  must  recover  on  the  strength  of  his  own 
title;"  but  if  the  said  deeds  "E'*  and  «F"  are  void,  then  under 
the  other  &cts  of  this  case  Olark's  title  must  necessarily  be 
good;  and  that  said  deeds  "B"  and  "P"  are  void,  we  have 
already  held. 

The  judgment  of  the  court  below  must  be  reversed,  and 
cause  remanded  with  the  order  that  judgment  be  rendered  on 
the  findings  of  the  court  below  for  the  plaintiff  for  the  recovery 
of  the  property  in  controversy. 

All  the  Justices  concurring. 


.  GlOKOB   W.   SiBBBT  Y.   JOHH  H.  WlLDBB,  Ct  oL 

1.  Limitation  of  Actions;  Statute  of  BqHm.  Statutes  of  llmitatioiis  an 
now  regarded,  not  as  statutes  of  presumption,  but  as  statutes  of  repose. 

2.  Acknowledgment,  to  Revivb  Debt — 3b  Whom  to  he  Made.  An  acknowl- 
edgment of  a  debt,  to  take  the  case  oat  of  the  statute  of  limitations,  must 
be  made,  not  to  a  mere  stranger,  bnt  to  the  creditor,  or  some  one  acting 
for  or  representing  him.    [Schmucker  v.  Siberia  18-104.] 

Error  from  Douglas  District  QntrL 

In  December  1873  Sibert  brought  his  action  against  Wilder 
^  Painty  on  a  promissory  note  given  by  defendants  to  one 
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W.  H.  R.  LykinSy  in  Augnst  1 867.  Defendants  paid  Ljkins 
$250  on  said  note,  and  afterward  and  in  October  1867,  after 
said  note  was  due  and  payable,  Lykins  assigned  the  note  to 
SiberL  In  March  1868,  one  Chancellor  Livingston  commenced 
an  action  against  said  Lykins,  and  caused  said  Wilder  ^  Pabn 
to  be  summoned  therein  as  garnishees  of  said  Lykins.  Said 
action  was  continued  from  term  to  term,  and  in  October  1873, 
John  H.  Wilder,  one  of  the  firm  of  "Wilder  k  Palm,"  as 
garnishee,  made  his  answer,  under  oath.  A  copy  of  such 
answer  is  annexed  to  and  made  a  part  of  Sibert*8  petition  in 
this  case,  and  is  relied  upon  by  Sibert  to  take  his  action  out  of 
the  statute  of  limitations.  The  defendants  demurred  to  the 
petition.  The  district  court,  at  the  January  Term  1874,  sus- 
tained the  demurrer,  and  gave  judgment  in  iavor  of  the  de^* 
fendants.     Sibert  appeals,  and  brings  the  case  here  on  error. 


Thaeher  ^  Stephens j  for  plaintiff: 

The  affidavit  of  Wilder  is  an  acknowledment  of  a  then  sub- 
sisting claim.  His  language  is,  ^' There  was  due  and  owing 
on  said  note  on  the  25th  of  March  1868,  the  amount  of  said 
note,  less  (250.  Said  note  it  still  outstanding  cmd  unpaid  at  ihi^ 
datBy  except  that  I  claim  an  offset  for  $800.''  Before  and  in- 
dependent of  the  code  of  procedure,  any  promise  or  acknowl- 
edgment of  a  subsisting  indebtedness,  whether  by  parol  or  in 
writing,  was  a  revivor  of  the  demand.  If  it  is  an  acknowl- 
edgment, it  is  that  the  debt  is  still  due.  (5  Wend.  268.)  At 
the  time  of  the  adoption  of  our  statute,  some  of  the  states 
through  their  courts  had  established  the  rule  that  no  demand 
should  be  revived  except  by  an  express  promise,  or  such  an 
acknowledgment  as  should  be  held  equivalent  thereto.  In 
other  states  the  doctrine  has  been  held  different,  as  in  Massa- 
chusetts, in  Whitney  v.  BigeloWj  4  Pick.  110.  There  the  court 
made  the  distinction  that  where  a  promise  is  relied  on,  it  must 
be  made  to  the  party,  but  where  an  acknowledffmeni  of  indebt- 
edness was  relied  on,  it  might  be  made  to  any  one.  And  ao  in 
Davie  v.  Stiner,  14  Penn.  St.  278. 
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By  §  24  of  the  code  it  is  provided,  ^*  In  any  case  founded  on 
contract,  when  any  part  of  the  principal  or  interest  shall  have 
heen  paid,  or  an  acknowledgment  of  an  existing  liability, 
debt,  or  claim,  or  any  promise  to  pay  the  same,  shall  have 
been  made,  an  action  may  be  brought,''  etc.,  '^but  such  ac- 
knowledgment or  promise  must  be  in  writing,  signed  by  the 
party.*'  The  proof  shows  clearly  an  acknowledgment  of  an 
existing  liability,  and  the  witness  does  not  claim  that  the 
demand  is  barred.  But  it  is  claimed  by  defendants  that  when 
Wilder  answered  he  was  compelled  to  answer.  He  was  not 
however  compelled  to  acknowledge  the  existence  of  a  debt 
which  was  barred  by  the  statute.  He  was  at  liberty  to  state 
that,  originally  there  was  a  cause  of  action,  and  that  the  same 
was  barred  by  the  statute.  Instead  of  so  doing  he  said,  '^  Said 
note  is  still  outstanding  and  unpaid  at  this  date,"  etc.  If  this 
is  not  the  admission  of  an  existing  Uability  of  the  amount  of  the 
note,  less  the  reduction  by  payment  and  offset,  we  are  unable 
to  understand  the  force  of  language.  The  provision  of  the 
statute  is,  that  either  an  acknowledgment,  a  promise,  or  a  pay- 
ment of  a  part,  shall  renew  the  obligation.  A  promise  must 
of  necessity  be  made  to  the  party,  or  his  representatives.  An 
aeknov)ledgm£7ki  may  be  made  to  any  one.  Hence  the  pro- 
vision of  the  statute.  A  payment  is  only  an  acknowledgment, 
and  much  less  forcible  than  a  written  acknowledgment  It  is 
in  reality  only  an  acknowledgment  to  the  extent  of  the  amount 
paid,  unless  it  be  paid  as  interest,  in  which  case  it  would  be  an 
acknowledgment  of  the  amount  for  which  interest  was  paid; 
yet  both  tlie  statute  and  the  courts  have  held  payment  of  part 
of  the  principal  sufficient  to  take  the  case  out  of  the  statute 
for  the  residue.  The  court  will  not,  by  construction,  do  away 
with  the  statute,  but  will  give  effect  to  all  parts  of  it  when 
the  intent  of  the  lawmaker  can  be  discovered.  {WaJler  n. 
Harris^  20  Wend.  661.)  Here  it  appears  that  the  note  waa 
made  by  defendants  to  Lykins;  that  Lykins  transferred  the 
note  to  the  plaintiff;  that  Livingston  had  brought  suit  against 
Lykins,  and  garnisheed  defendants,  and  that  in  rach  proceed* 
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ing  the  answer  was  made  and  signed  by  Wilder  admitting  the 
liability.  And  besides,  the  writing  is  made  and  signed  when 
tiie  very  pnrpose  of  the  inquiry  is  to  ascertain  whether  any- 
thing and  how  mach  is  moing. 


£L  A.  RiggSj  and  Nevisoriy  Simpson  ^  Alfcrdj  for  defendants  in 
error. 

1.  The  answers  made  in  court  by  Wilder,  when  gamisheed 
by  Livingston,  do  not  constitute  a  cause  of  action  in  favor  of 
Bibert  against  Wilder  ft  Palm.  The  answers  were  not  volun- 
tary. Wilder  was  ccmipelled  to  make  answer  to  the  questions 
propounded;  and  the  answers  were  therefore  given  under 
duress.  '*By  the  general  consent  of  the  courts  of  this  coun- 
try and  of  England,  a  mere  acknowledgment  which  does  not 
contain,  by  any  reasonable  implication  or  construction,  a  new 
promise,  is  not  sufficient."  (Parsons'  Mercantile  Law,  285.) 
A  promise  cannot  be  inferred  from  an  involuntary  acknowledg- 
ment Duress  avoids  all  contracts.  **As  the  acknowledgment 
should  be  voluntary,  we  doubt  whether  those  made  under  proc- 
ess of  law,  as  by  a  bankrupt,  or  by  answers  to  interrogatories 
which  could  not  be  avoided,  should  ever  have  the  effect  of  a 
new  promise."  Parsons'  Merc.  Law,  287;  Metcalf  on  Contr. 
142;  6  Belden,  91;  4  Selden,  867. 

2.  Even  if  Wilder*s  answers  had*  been  voluntary,  they  would 
not  have  constituted  a  cause  of  action.  ^^A  new  promise  is  not 
now  implied  by  the  law  itself,  from  a  mere  acknowledgment." 
Parsons'  Merc.  Law,  286.  And  see,  2  Greenl.  Ev.,  § 440.  ''  The 
mere  acknowledgement  of  a  debt  is  not  a  promise  to  pay  it. 
A  man  may  acknowledge  a  debt  which  he  knows  he  is  incapa- 
ble of  paying,  and  it  ie  contrary  to  all  sound  reasoning  to  pre- 
sume from  such  acl^nowledgment  that  he  promises  to  pay  it" 
1  Pet  361;  4  Penn.  St  821;  14  N.  H.  422;  9  Penn.  St  410; 
16N.H.  140;  22Vt  179. 

The  acknowledgment  was  not  made  to  Bibert.  bnt  to  Liv- 
ingston. It  ia  now  settled,  we  believe,  that  the  ao^nowledg- 
IDMit  mnst  be  made  to  the  creditor  and  not  to  a  stranger*  2 
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Story's  Eq.,  §  1621a;  1  Phillips'  Ev.,  note  140.  A  creditor 
cannot  avail  himself  of  a  promise  made  to  a  stranger.  There 
is  no  privity  between  them.  Besides  this,  there  would  be  no 
consideration  to  such  a  promise.  4  Seld.  367;  6  field.  9L 

The  opinion  of  the  conrt  was  delivered  by 

Brbwbr,  J. :  This  action  was  brought  to  recover  the  amount 
of  a  promissory  note  given  by  the  defendants  August  29th 
1867,  and  payable  one  day  after  date.  The  petition  was  filed 
December  17th  1878,  and  consequently  the  demand  is  barred 
by  the  statute  unless  the  cause  of  action  is  saved  by  subse- 
quent acknowledgment  The  acknowledgment  relied  upon  to 
take  the  case  out  of  the  statute  is  the  affidavit  of  J.  H.  Wilder, 
one  of  the  copartners,  taken  before  the  clerk  of  the  court, 
October  80th  1873,  one  month  and-a-half  before  suit  brought 
The  language  of  said  affidavit  is,  "  There  was  due  and  owing 
on  said  note  on  the  26th  day  of  March  1868,  when  notice  of 
garnishment  in  this  and  other  cases  was  served,  the  amount  of 
said  note  as  above  stated,  less  the  $250.  Said  note  is  still  out- 
standing and  unpaid  at  this  date,  except  that  I  claim  an  offiet 
on  a  certificate  of  deposit  issued  to  said  W.  H.  R.  Lykins  by 
one  A.  E.  Baird,  dated  September  17th  1867,  for  $800,  and  on 
a  counter-check  by  said  Lykins  to  one  B.  W.  Fitts,  and  trans- 
ferred to  me,  accompanied  by  a  written  order  upon  Lykins  for 
that  amount  dated  October  9th  1867.  The  firm  of  Wilder  k 
Palm,  was  and  is  composed  of  myself  and  Andrew  Palm.'' 
This  affidavit  was  signed  by  John  H.  Wilder.  The  defendant 
demurred  to  the  petition,  and  the  court  below  sustained  the 
demurrer. 

Three  objections  are  made  to  this  acknowledgment — that  it 
was  not  voluntary,  but  enforced;  lihat  it  is.  not  the  admission 
of  a  present  and  subsisting  debt,  which  the  party  ie  liable  for 
and  willing  to  pay,  and  that  it  was  not  made  to  the  creditor, 
or  any  one  acting  for  him,  but  to  an  entire  stranger.  As  the 
record  appears  before  us  we  think  the  last  point  well  taken; 
and  without  ccmsidering  the  others,  upon  that  dedde  the  lease. 
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All  that  can  be  gathered  from  the  record  is,  that  this  acknowl- 
edgment was  made  in  an  answer  returned  by  Wilder  as  gar^ 
nishee  in  an  action  brought  against  the  assignor  of  the  plainti£ 
It  was  not  therefore  made  to  this  plaintiff,  or  his  assignor,  or 
to  any  one  acting  for  him,  but  to  a  party  claiming  adversely  to 
such  assignor.  Is  such  an  acknowledgment  within  the  statute  ? 
We  think  not.  It  may  be  conceded  that  at  one  time  the  de- 
cisions of  the  courts  were  in  favor  of  such  a  construction :  Pe- 
iers  V.  Browriy  4  Esp.  N,  P.  R.  46;  Clark  v.  Houghamj  2  Barn,  ft 
Cress.  153;  Monstephen  v.  Brooh/y  8  Barn.  &  Aid.  141;  HaUi- 
day  t?.  Wardj  8  Camp.  32;  St.  John  r.  Barrow^  4  Porter,  (Ala.) 
223;  WMU^ey  v.  Bigdow^  4  Pick.  110.  But  these  rulings  grew 
out  of  the  &ct  that  the  statute  of  limitations  was  regarded  as 
a  statute  of  presumptions  rather  than  as  one  of  repose.  It  is 
well  said  in  3  Pars,  on  Contr.,  5th  ed.,  p.  63,  "A  very  little  ob- 
servation will  show  that  these  two  views  lead  to  results  which 
are  not  only  distinctly  different,  but  antagonistic.  This  differ- 
ence may  be  stated  theoretically  thus:  If  the  statute  of  limita- 
tions be  a  statute  of  presumptions,  then  it  is  taken  away  by 
whatever  will  rebut  the  presumption,  and  this  is  anything 
which  implies  or  amounts  to  an  acknowledgment  that  the  debt 
still  exists;  but  if  it  be  a  statute  of  repose,  then  it  remains  in 
force  unless  the  debtor  renounces  its  benefit  or  protection,  and 
voluntarily  makes  a  new  promise  to  pay  the  old  debt."  It  is 
perhaps  needless  to  add  that  the  latter  is  to-day  the  accepted 
view.  Under  that  view  it  is  held  that  an  acknowledgment  to 
a  mere  stranger  will  not  avoid  the  running  of  the  statute.  The 
acknowledgment  of  a  debt,  to  take  a  case  out  of  the  statute  of 
limitations,  must  be  made,  not  to  a  mere  stranger,  but  to  the 
creditor,  or  some  one  acting  for  him,  and  upon  which  the 
creditor  is  to  act  or  confide.  2  Story's  £q.,  §  1521a.  See  also, 
as  further  authorities,  Bloodgood  v.  Brewer^  4  Selden,  362; 
Wakeman  v.  Sherman^  5  Selden,  85;  5  Nev.  206;  2'aylor  v. 
MendrUj  8  Nev.  243;  3  Parsons'  Contr.,  5th  ed.,  p.  85;  CoUins 
V.  Bane,  84  Iowa,  389;  F.  ^  M.  Bank  v.  Wikm,  10  Watts,  261: 
Christy  v.  JFlemminffU)n,  10  Penn.  St.  129;  Kylfi  v.  Wells,  17 
Penn.  8t  280;  Johns  v.  Sands,  68  Penn.  St  824;  Mings  t. 
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Brooks f  26  Ark.  540;  Boseoe  v.  MbUcj  7  Gray,  275;  Kuner  9. 
Ondl,  19  111.  190;  Farrdl  v.  Paimar^  86  CbL  187;  Otorgia  Lis. 
Co.  V.  ElMoii^  Taney,  130. 
The  jadgment  will  be  affirtned* 

AU  the  Jastices  concurring. 


Shbpabd  k  Platford  y.  John  G.  Allin  ft  Bov. 

1.  Etidbmcb;  Immaierial  TetHmony.  The  admiflsion  of  immaterial  evidenoe 
is  generally  not  sufficient  to  require  a  reversal  of  the  judgment.  It  is 
never  so  except  where  it  tends  to  prejudice  the  suhstantial  rights  of  the 
party  against  whom  it  is  introduced.  [Qreer  v.  Adam»,  6-208;  PatnuT  % 
Meinen,  17-478;  Moon  v,  Htlfer,  25-139 ;  X.  21  <fe  8.  Sly.  Co.  v.  Paul,  28-816.] 

2.  Pboxissort  Note — Wlien  Qivenfor  PreexiMing  Debt;  Payment,  or  Security, 
Where  a  promissory  note  is  executed  for  a  preexisting  debt,  it  is  wholly 
within  the  control  and  direction  of  the  parties  themselves  at  the  time 
the  note  is  executed,  whether  it  shall  serve  as  the  absolute  payment  and 
extinguishment  of  the  original  debt  or  not;  and  in  such  a  case,  where 
there  was  evidence  introduced  on  the  trial,  on  both  sides  of  the  question, 
and  the  finding  thereon  was  general,  and  to  the  effect  that  the  note  was 
not  executed  in  absolute  payment  of  the  debt,  and  the  evidence  was  suf- 
ficient to  sustain  such  finding,  hdd,  that  such  finding  cannot  be  disturbed 
by  the  supreme  court.    [McCoy  v.  HazleU,  14-430.] 

Mrror  from  Osage  District  OowrL 

AxLBN  ft  Soir,  as  plaintiffi,  recovered  judgment  against 
Shepard  ^  PUiyfiyrd,  at  the  April  Term  1874,  for  ^952.25,  and 
ooste.  The  defendants  bring  the  case  here  on  error.  The 
facts  and  proceedings  are  sufficiently  stated  in  the  opinion. 

James  Rogers^  for  plaintiffs  in  error. 
WyUam  Thomson^  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

YaIiBntikb,  J.:  This  was  an  action  iMrought  by  John  Q. 
Allen  ft  Son  against  Shepard  ft  Playford,  on  an  account  for 
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goods  sold  and  delivered.  The  judgment  below  was  for  the 
plaintiffs,  and  the  defendants  below,  who  are  now  plaintijOb  in 
error,  brought  the  case  to  this  court  The  only  assignments 
of  error  are  as  follows: 

^^Firsty  That  the  said  court  erred  in  admitting  the  evidence 
on  the  part  of  the  said  Allen  k  Son,  to  which  the  said  Shepard 
k  Playford  at  the  time  objected* 

^^Secondj  That  the  said  judgment  was  given  for  the  said 
Allen  &  Son  when  it  ought  to  have  been  given  for  the  said 
Shepard  &  Playford  according  to  the  evidence,  and  the  law  of 
the  land." 

I.  The  only  evidence  of  the  plaintiffs  below,  objected  to,  was 
certain  testimony  of  the  witnesses  F.  G.  Nelson  and  W.  Thomp- 
son. This  evidence  was  offered  by  the  plaintifib  below  in  re- 
buttal, and  was  proper  rebutting  evidence.  It  had  reference 
merely  to  an  interview  between  said  witnesses  and  the  defend- 
ant Shepard  concerning  certain  notes,  and  what  Shepard  said 
about  them.  The  evidence  was  objected  to  on  the  ground  that 
it  was  irrelevant  and  incompetent.  Now  if  it  was  irrelevant 
or  incompetent,  it  was  so  merely  because  it  was  immaterial  in 
the  case.  And  the  admission  pf  immaterial  evidence  is  gen- 
erally not  sufficient  to  require  a  reversal  of  a  judgment.  It  is 
never  so  except  where  it  tends  to  prejudice  the  substantial 
rights  of  the  party  against  whom  it  is  introduced.  It  is  cer- 
tainly not  so  in  this  case. 

IL  The  trial  of  the  case  was  before  the  court  without  a 
jury;  and  the  court  made  a  general  finding  in  £Etvor  of  the 
plaintiff  and  against  the  defendants;  and  upon  this  general 
finding  the  judgment  of  the  court  below  was  unquestionably 
correct  This  substantially  disposes  of  the  second  assignment 
of  error. 

III.  But  the  main  argument  of  the  plaintifb  in  error,  as  we 
find  it  in  their  brief,  is  founded  upon  the  claim  that  the  finding 
of  the  court  below  is  erroneous,  and  not  sustained  by  sufficient 
evidence.  Certain  notes  were  given  for  the  amount  of  the  ac- 
count sued  upon;  and  the  principal  question  of  fact  contested 
in  the  court  below  was,  whether  said  notes  were  given  as  abso- 
lute payment  of  said  account,  or  whether  they  were  given 


184  SUPREME  COURT  OF  KANSAa 

Shepard  v.  Allen. 

merely  as  conditional  payment,  as  additional  security,  or  as 
collateral  evidence  of  the  preexisting  debt  for  which  they  were 
given.  That  the  whole  matter  was  completely  within  the 
direction  and  control  of  the  parties  at  the  time  the  notes  were 
executed,  we  suppose  no  one  will  question.  The  parties  could 
have  made  the  giving  of  said  notes  serve  as  the  absolute  pay- 
ment and  extinguishment  of  said  debt  if  they  had  so  chosen. 
{McCoy  V.  JSazleity  14  Kas.  430.)  Or  they  could  have  made  the 
notes  serve  merely  as  additional  evidence  of  the  debt,  and  al- 
lowed the  ori^nal  debt  still  to  subsist  and  continue  in  force,  if 
they  had  so  chosen.  Kermeyer  v.  Newhy^  14  Kas.  164;  Cooper  v. 
Condon^  15  Kas.  572,  578.  Hence,  the  only  thing  for  the  court 
below  to  do  was,  to  hear  the  evidence  offered  on  each  side,  and 
then  to  decide  the  question  in  accordance  with  the  preponde^ 
ance  of  the  evidence.  This  the  court  below  did.  There  was 
evidence  introduced  on  both  sides,  and  the  court  below  upon 
this  evidence  decided  in  iavor  of  the  plaintiffs  below.  We 
cannot  disturb  that  decision.  There  was  sufficient  evidence  to 
uphold  the  same.  What  the  decision  should  have  been,  if 
there  had  been  no  evidence  introduced  on  either  side  upon  the 
subject,  is  a  question  which  ]J9  not  now  before  us.  Or  upon 
whom  would  rest  the  burden  of  proof  in  such  a  case,  we  need 
not  now  decide.  The  weight  of  authority  however  would 
seem  to  be  that  the  original  debt  in  such  a  case  would,  j^rmia 
facie^  continue  to  exist;  that  the  burden  of  proof  to  show  that 
it  had  been  paid  or  extinguished  by  the  execution  of  promis- 
sory  notes  therefor,  would  rest  upon  the  debtor;  and  that  if  no 
evidence  were  introduced  except  that  of  the  mere  execution  of 
the  notes,  it  would  be  presumed  that  the  original  debt  still 
continued  in  force,  unpaid  and  unextinguished.  {KenMyer  t. 
Newby,  supra;  10  U.  S.  Dig.,  First  Series,  61  to  74,  and  cases 
there  cited.) 

The  judgment  of  the  court  below  will  bcf  affirmed. 

All  the  Justices  concurring. 
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Lord  V.  Anderaon. 

K.  B.  LoBD  y.  A.  L.  A^bbrsoh. 

J^'fKTDiEBTOits;  Qmpr(mn»e;  Release  hy(>edUor  of  one  (^Several  Joints 
Where  a  partner  sues  his  two  eopartnem  for  a  final  accounting  and  set* 
tlement  of  the  copartnership  affairs,  and  it  appears  that  the  two  partners 
sued  had  previoasly  received  Jointly  $1,281  more  than  they  were  entitled 
to,  and  the  plaintiff  $1,281  less  than  he  was  entitled  to,  and  while  the 
action  was  pending,  the  plaintiff  settled  with  and  discharged  from  all 
farther  liability  one  of  the  defendants,  heldy  that  the  judgment  in  favor 
of  the  plaintiff  and  against  the  other  defendant  should  be  for  one-half 
of  $1,281,  to-wit,  $040.60. 

Mror  from  I\ra7ikUn  District  Court. 

Action  by  Anderson  against  Lord  and  another,  to  recover  an 
alleged  balance  of  (1,500.  Plaintiff  brought  his  action  against 
two  defendants,  and  prosecuted  it  to  judgment  against  Lord 
alone.  Trial  at  the  September  term  1874.  Findings  and  judg- 
ment in  favor  of  Anderson  for  $826.50,  and  interest,  and  costs. 
Lord  appeals,  and  brings  the  case  here  on  error.  The  princi- 
pal fftcts  are  stated  in  the  opinion. 

Thacher  ^  Stephens^  for  plaintiff  in  error. 

W.  H.  MaxweUf  and  C.  JR.  MeigSj  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valbntine,  J. :  This  was  an  action  by  one  partner  (A.  L. 
Anderson)  against  two  others  (N.  B.  Lord  and  0.  C.  Smith) 
for  a  final  accounting  and  settlement  of  the  copartnership 
affitirs.  After  the  commencement  of  the  action  Anderson 
released  Smith  from  all  liability  to  him  growing  out  of  the 
partnership  matters,  and  then  prosecuted  the  action  against 
Lord  alone.  There  had  been  a  settlement  by  the  parties  up 
to  a  certain  time,  and  this  action  was  to  enforce  that  settle- 
ment, and  for  a  further  and  final  settlement  of  the  copartner- 
ship a&irs.  The  only  assignment  of  error  in  this  court  is, 
that  ''the  district  court  overruled  the  motion  for  a  new  trial 
made  by  the  plaintiff  in  error,''  defendant  below.  The  mo- 
tion for  a  new  trial  reads  as  follows : 
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''And  now  comes  the  defendant,  and  moves  the  court  for  a 
new  trial  for  the  reasons,  1st,  The  judgment  is  not  sustained 
by  the  evidence;  2d,  The  decision  of  the  court  is  against  the 
evidence;  8d,  The  judgment  of  the  court  was  rendered  and 
entered  for  a  larger  amount  than  was  due  the  plaintiff." 

This  motion  was  overruled,  and  the  defendant  below  ex- 
cepted; and  this  was  the  only  exception  taken  to  any  ruling 
of  the  court  below.  The  judgment  of  the  court  below  was 
in  favor  of  the  plaintiff  and  against  the  defendant  Lord  for 
$826.50  principal  sum,  and  $175  as  interest;  total  $1,001.50. 
The  findings  of  the  court  below  were  as  follows: 

The  assets  of  the  company  was  the  Ottawa  lot,  taken  by  Lord  at,..  $4,500  00 
Gash  turned  over  to  Smith  by  Anderson,.... m...     200  00 

$4,700  00 
Anderson  advanced  for  company  purposes, 2,571  50 

Leaving  net  profits, - ^....  $2,128  oO 

One-third  of  the  profits,... « $709  50 

Add  to  this,  Anderson's  advancement 2,571  50 

Anderson  should  receive,..., $3,281  OO 

Deduct  what  Anderson  received  from  Lord,......* ^  2,000  00 

$1,281  00 
Deduct  what  Anderson  received  from  Smith  per  Richmond/.........     100  00 

$1,181  00 
From  this  deduct  one-half  of  balance  due  on  advancement,  be- 
cause of  release  of  Smith, 254  50 

Balance  due  Anderson,.. $826  50 

For  which  sum,  with  interest  on  $557.50  from  October  8d  1870,  and  on 
$275  from  May  24th  1873,  making  a  total  of  $1,001JM),  judgment  should  be 
entered  in  favor  of  Anderson  and  against  Lord. 

The  evidence  upon  which  these  findings  were  made  was  con- 
flicting and  contradictory.  But  there  was  sufficient  evidence 
to  sustain  every  material  finding  of  &et  made  by  the  court 
We  cannot,  as  we  have  many  times  decided,  weigh  the  oonfUct- 
ing  and  contradictory  evidence  in  a  case,  and  determine  on 
which  side  the  preponderance  lies.  All  that  we  can  do  is,  to 
see  whether  the  findings  of  the  court  are  sustained  by  sufficient 
evidence  without  taking  into  consideration  any  of  the  contra- 
dictory or  adverse  evidence.  Some  of  the  foregoing  findings 
however  are  not  findings  of  fiici  firom  the  evidence,  but  are 
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merely  conclasions  from  the  other  findings,  or  conclusions  of 
law.  These  findings,  or  rather  conclusions,  if  we  should  find 
them  erroneous,  we  can  correct  from  the  other  findings,  and 
from  the  admitted  facts.  The  partnership-firm  consisted  of 
Anderson,  Lord  and  Smith.  Anderson  fiirnished  all  the  capi- 
tal, and  all  were  to  share  equally  in  the  profits.  The  court 
below  finds  that  Anderson  furnished  $2,571.60.  The  evidence 
would  have  sustained  a  finding  for  a  greater  amount.  The 
court  also  finds  that  the  profits  of  the  partnership  were 
$2,128.50,  making  the  total  assets  of  the  company  $4,700.  Of 
this  amount  Anderson  should  have  received  back  his  original 
capital,  to-wit,  $2,571.50,  and  one-third  of  the  profits,  to-wit, 
$709.50;  total,  $3,281 ;  and  each  of  the  other  partners  should 
have  received  one-third*  of  the  profits,  that  is,  $709.50  each,  or 
$1,419  in  the  aggregate.  Kow  Anderson  in  fact  received  only 
$2,000  in  available  funds,  and  therefore  should  have  received 
$1,281  more.  While  his  two  partners  received  in  available 
assets  $2,700,  or  $1,281  more  than  they  were  entitled  to  receive. 
They  in  fact  .received  all  the  available  assets  of  the  company, 
which  were  $4,700,  and  then  paid  back  to  Anderson  $2,000. 
They  received  this  jointly.  They  acted  together  in  the  partial 
settlement  by  which  this  was  done,  as  one  person.  Now,  as 
Lord  and  Smith  received  $1,281  more  than  they  were  entitled 
to,  and  Anderson  $1,281  less,  it  would  seem  that  in  a  suit  by 
Anderson  against  them  he  should  recover  that  amount  from 
them.  But  after  this  suit  was  commenced  Anderson  received 
from  Smith  $100,  and  discharged  Smith  from  all  further  lia- 
bility. This  certainly  ought  to  discharge  one-half  of  the  joint, 
or  joint  and  several,  or  several  liability  of  Lord  and  Smith. 
(Gen.  Stat.  183,.§5;  id.,  pp.  605, 606.)  As  Lord  and  Smith  were 
liable  in  the  aggregate  to  Anderson  for  $1,281,  this  compromise 
and  settlement  with  Smith  should  have  left  Lord  liable  for 
only  one-half  of  $1,281,  or  $640.50.  On  account  of  said  com- 
promise the  court  below  did  deduct  $454.50  from  said  $1,281, 
leaving  as  the  amount  found  due  from  Lord  to  Anderson,  and 
for  which,  with  interest,  the  court  below  rendered  judgment 
for  $826.50.    One  hundred  dollars  of  said  amount  deducted. 
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the  court  below  says,  is  "what  Anderson  received  from  Smith 
per  Richmond."  And  f  264.60  of  said  amount,  the  court  says, 
is  "half  of  the  balance  due  on  advancement,  because  of  release 
of  Smith."  Said  $264.60  does  not  however  seem  to  be  one- 
half  of  any  sum  mentioned  in  the  case.  It,  with  the  |100,  paid 
by  Smith,  would  however  come  within  25  cents  of  being  one- 
half  the  share  of  the  profits  of  each  partner.  The  other  hun- 
dred dollars  deducted  was  probably  deducted  through  a  mistake 
in  deducting  f  264.50  from  $1,181,  and  calling  the  remainder 
$826.50.  We  think  the  court  below  decided  correctly  in  de- 
termining that  something  more  than  the  $100  paid  by  Smith 
to  Anderson  should  be  deducted  on  account  of  the  discharge 
of  Smith;  but  we  think  the  court  was  mistaken  in  the  rule  it 
adopted  to  determine  just  how  much  should  be  deducted.  We 
think  that  when  Smith  was  discharged,  just  one-half  of  the 
amount  due  from  Lord  and  Smith  should  have  been  deducted.* 
The  uncontradicted  evidence  in  the  case  shows,  that  Smith  got 
his  fiiU  share  of  the  amount  in  value  that  went  to  Lord  and 
Smith.  That  matter  was  arranged  satisfactorily  between  Lord 
and  Smith.  We  cannot  .say  that  the  court  'below  erred  in  de- 
termining that  the  amount  due  Anderson  drew  interest,  and  in 
fixing  the  time  when  the  same  commenced  to  draw  interest 
We  have  not  scrutinized  the  question  however  very  closely,  as 
no  possible  error  of  the  court  in  this  respect  could  make  much 
difi'erence  in  the  amount  of  the  judgment  that  should  be  ren- 
dered.    Anderson  testifies  that  on  October  8d  1870,  he  had 

C  *Thb  amount  dae  (  $1,281)  was  not  admitted  by  defendanta,  bat  waa  ascertained  at  th» 
trial,  and  from  the  testimony.  The  amoont  paid  to  plaintiff  before  trial  (by  the  releaned 
defendant.  Smith ,)  was  SlOQonly,  Of  course,  the  plaintiff  was  eatitlad  to  reooyer  from  Loid 
only  the  one-half  of  said  $1,2SL  joint  debt  found  due.  He  compromised  with  Smith  for 
U»8  than  half  at  his  peril.  But  take  another  case,  (suggested  by  a  r«feree*s  report  racently 
made  in  an  action  in  the  Shawnee  district  court  0  Suppose  a  pi  intiff  should  claim  that  s 
•pecifio  sum,  say  $1,200,  was  due  him  from  two  defendants;  that  one  defendant,  withoat 
knowing  what  sum  was  in  Caot  due,  should  pay  onerfaalf  the  amount  claimed,  (fiM)Q,)  and 
should  be  thereupon  released ;  that  the  other  deCndsnt  should  rasiat  the  plaintiff's  olaim, 
and  on  trial  it  should  be  ascertained  that  the  amount  actually  due  ttom  both  defendants  at 
the  commencement  of  the  suit  was  $400,  ofid  no  mon,  and  it  should  be  shown  that  ths  » 
leased  defendant  had  paid  plaintiff  $600  since  suit  brought :  how  thenf  Die  plaintiff  bj 
his  settlement  with  one  defendant  has  received  the  whole  debt  due  him  from  boUi,  and  $2[l 
In  ezoess  I  Would  he  be  also  entitled  to  Bjudgmemt  against  the  remaining  deCoidant  for 
$)00,  the  one-half  of  the  ascertained  actual  Joint  debt  of  $400?  JQTm,  than  he  obtains  1800 
where  only  $400  were  due.    **A  creditor  is  entttled  to  paymeiU  but  onoa.**— Bbpobtib.] 
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already  advanced  f  2,379.84  for  the  company.  Lord  at  that 
time  paid  him  $2,000  of  the  amount,  and,  as  Anderson  testifies, 
"said  he  would  send  halance  of  f879  to  me  [Anderson]  next 
day."  This  $879  was  evidently  then  due.  There  may  have 
been  other  '^  unreasonable  and  vexatious  delays  of  payment  or 
settlement  of  accounts."  (Gen.  Stat  625,  ch.  51,  §2.)  We  cannot 
even  tell  from  the  record  brought  to  this  court  when  this  pres- 
ent action  was  commenced.  And  of  course,  it  devolves  ujton 
the  plaintiff  in  error  to  show  error.  It  is  now  difficult  for  us 
to  determine  from  the  findings  of  the  court  below  what  amount 
should  draw  interest  from  October  8d  1870,  and  what  amount 
from  May  24th  1873,  as  we  have  come  to  the  conclusion  that 
the  amount  for  which  judgment  should  be  rendered  should  be 
only  $640.50  instead  of  $826.50  as  found  by  the  court  below. 
The  court  below  finds  the  "Balance  due  Anderson  $826.50," 
"with  interest  on  $557.50  from  October  8d  1870,  and  on  $275 
from  May  24th  1873."  Now,  the  aggregate  of  these  two  last- 
mentioned  sums  is  more  than  $640.50,  and  even  more  than 
$826.50;  and  hence  we  hardly  know  how  to  divide  the  sum  of 
$640.50  so  as  to  make  the  right  amount  draw  interest  from 
October  3d  1870,  and  the-  right  amount  from  May  24th  1873. 
But  as  it  is  the  duty  of  the  plaintiff  in  error  to  show  error,  and 
as  we  think  he  has  not  done  so  in  this  respect,  we  shall  allow 
the  court  below  to  render  judgment  for  interest  on  any  sum 
not  exceeding  $657.60  from  October  3d  1870,  and  interest  on 
the  balance  of  $640.50  from  May  24th  1878. 

The  judgment  of  the  court  below  will  not  be  reversed,  but 
the  cause  will  be  remanded  with  the  order  that  the  judgment 
be  modified  so  as  to  correspond  with  this  opinion* 

All  the  Justices  concurring. 
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Abel  D.  Bent  v*  F.  B.  Philbrick,  et  oL 

1.  Verdict;  Finding  Upon  Particular  QueHiom  of  Fa^i,  Under  chapter  91 
of  the  laws  of  1874,  either  party  may  request  of  the  coart  to  submit  to 
the  jury  a  question  as  to  a  particular  fact,  and  if  the  fact  be  involved  in 
the  issues,  and  material  to  the  controversy,  the  court  has  no  discretion, 
but  must  submit  the  question  and  require  the  jury  to  answer.  [X.  L,  A  G, 
R,  a.  Co,  V,  Eice,  10-426;  Bent  v.  Philbrick,  16-190;  CUy  of  WyandoUe  ».  Qiih 
son,  25-236;  Baehler  v,  Consol  Ranch  Co,,  31-602.] 

2.  Pleading;  Issue;  Reply;  Waiver,  Where  the  record  fails  to  contain  any 
reply  to  an  answer  alleging  new  matter,  but  the  case  was  tried  by  both 
parties  without  any  objections  on  the  account  of  the  want  of  a  reply, 
and  as  though  a  reply  had  been  filed,  this  court  will  treat  the  case  in  the 
same  way.  [  Walker  v,  Armstrong,  2-198 ;  WiUon  v.  Fuller,  9-176 ;  Rvmell v. 
Smith,  14-366;  Hopkins  v,  Cothran,  17-173;  K,  P,  Rly.  Co,  v,  Taylor,  17-566; 
Netcolt  V,  Porter,  19-131 ;  Bashor,  d  oZ.,  v.  Nordyke  dk  Mormon  Co.,  25-222.] 

JEhrar  from  Butler  District  Court 

Action  by  Bent  as  plaintiff',  against  Philbrick  and  wife,  to 
foreclose  a  mortgage.  Trial  at  the  August  Term  1874.  Ver- 
dict and  judgment  in  favor  of  the  plaintiff  for  $596.  The 
amount  claimed  by  plaintiff  was  $650,  with  interest,  protest 
damages,  and  protest  fees.  And  because  the  verdict  and  judg- 
ment were  too  small,  plaintiff  brings  the  case  here  on  error. 
The  facta  and  proceedings  are  stated  in  the  opinion. 

Pn/or  ^  Kager^  for  plaintiff. 

H.  T.  Sumner y  and  A .  J.  Miller j  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J. :  This  was  an  action  to  foreclose  a  note  and  mort- 
gage. The  note  was  payable  to  Brown  Bros.,  was  indorsed  by 
them  to  one  R.  B.  Waite,  and  by  him  to  the  plaintiff  All  this, 
as  admitted  by  the  pleadings,  took  place  before  maturity.  The 
answer,  admitting  that  $500  was  due,  ( that  being  the  amount 
actually  borrowed  and  received  by  defendants,)  and  offering  % 
judgment,  alleged  that  the  balance  of  the  note,  $160,  was  for 
illegal  and  usurious  interest,  and  that  the  plaintiff  ''took  and 
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received  said  note  with  full  and  complete  knowledge  of  the 
nature  and  terms  of  said  usurious  and  illegal  contract"  ^As 
DO  reply  appears  in  the  record,  it  would  seem  as  though 
there  were  nothing  to  try,  and  that  the  court,  upon  the  plead- 
ings, should  have  entered  judgment  for  the  $500  and  twelve- 
per-ceut.  interest.  (Laws  of  1872,  p.  284,  §§  1  and  2.)  But  the 
case  was  tried  by  both  parties  as  though  the  allegations  of  new 
matter  in  the  answer  was  denied;  and  we  shall  take  the  case 
upon  that* basis,  as  in  our  judgment,  upo^  that  basis,  there  was 
Buch  error  as  requires  a  reversal.  If  there  really  be  no  reply 
on  file,  the  trial  court  can  in  its  discretion  permit  the  filing  of 
a  reply  upon  such  terms  as  may  be  just  and  proper. 

Counsel  for  plaintiff  in  error  call  our  attention  to  a  dozen  or 
more  matters  in  which  they  claim  the  court  erred.  It  is  un- 
necessary for  us  to  notice  all  these  in  detail.  It  is  obvious  that, 
upon  the  supposition  that  the  reply  was  a  simple  denial,  the  de- 
fendants were  called  upon  to  establish  two  propositions — first, 
that  the  amount  of  the  note  in  excess  of  $500  was  for  illegal 
and  usurious  interest,  and  second,  that  the  plaintiff  bought 
with  knowledge.  And  testimony  which  tended  to  prove  either 
fact  was  competent,  irrespective  of  the  question  whether  the 
other  fact  were  proven  or  not.  Counsel  on  the  trial  objected 
to  the  admission  of  a  good  deal  of  testimony  tending  to  prove 
the  first  fact,  as  incompetent,  because  the  second  fact  was  not 
proved;  and  now  present  these  matters  to  this  court  as  points 
of  error.  It  seems  unnecessary  to  more  than  state  the  facts  to 
show  the  correctness  of  the  ruling. 

Again,  counsel  insist  that  the  court  improperly  permitted 
the  jury  to  separate  during  the  progress  of  the  trial.  As  it 
does  not  appear  that  they  were  permitted  to  separate  except 
during  the  intervals  of  the  session  of  the  court,  and  before 
retiring  to  consider  of  their  verdict,  it  is  difficult  to  see 
wherein  there  was  any  improper  separation. 

It  appears  that  in  addition  to  the  general  verdict  the  plaintiff 
requested  the  court  to  submit  to  the  jury  certain  questions  of 
fact,  and  require  answers  thereto.  This  the  court  refused.  It 
seems  to  oa  that  these  questions  were  pertinent  and  appro- 
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priate,  and  should  have  been  submitted.  The  first  ran  directly 
to  the  point  of  plaintiff's  knowledge  of  the  usurious  contract 
at  the  time  of  receiving  the  note.  This  was  one  of  the  essen- 
tial matters  in  dispute;  and  a  specific  question  in  reference 
thereto  the  court  had  no  discretion  to  refuse.  The  law  in  force 
at  the  time  is  to  be  found  in  ch.  91  of  the  Laws  of  1874.  That 
provides  that,  *^in  all  cases  the  jury  shall  render  a  general  ver- 
dict; and  the  court  shall,  in  any  case,  at  the  request  of  the 
parties  thereto,  or  either  of  them,  in  addition  to  the  general 
verdict,  direct  the  jury  to  find  upon  particular  questions  of 
fact,  to  be  stated  in  writing  by  the  party  or  parties  requesting 
the  same."  This  does  not  give  a  discretion  to  the  court,  bat 
a  right  to  the  parties.  We  do  not  of  course  understand  the 
law  as  compelling  the  court  to  submit  every  question  presented, 
even  though  irrelevant,  immaterial,  or  frivolous;  but  where  a 
question  is  submitted  as  to  a  particular  &ct  which  is  pertinent 
to  the  issues,  and  necessarily  to  be  determined  by  the  jury,  the 
court  has  no  discretion  to  refuse,  i.  L,  ^  G.  Bid.  Co.  c.  Bietf 
10  Kas.  426.  For  this  error  the  judgment  must  be  reversed, 
and  the  case  remanded  with  instructions  to  grant  a  new  triaL 

All  the  Justices  concurring. 


Jno.  Sabahass,  et  dL^  TrusteeSj  ^.,  v.  Luct  B.  Abksteong. 

1.  Judicial  Notigb;  Chureh  Orgcmieatitms.  The  courts  do  not  take  judicial 
notice  of  the  general  organization  of  the  Methodist  Episcopal  Church, 
itfl  administration  and  control  over  local  churches  of  that  denomination, 
and  their  property. 

2.  Act  op  Congress;  ReUef  qf  MisHon  Chureh  of  Wyandotte  Indiam.  The 
act  of  July  28, 1866,  entitled  ''An  act  for  the  relief  of  the  trustees  and 
stewards  of  the  Mission  Church  of  the  Wyandotte  Indians,"  appears 
upon  its  &ce  to  be  a  grant  to  a  church  organisation  among  and  of  Wyan- 
dotte Indians,  and  made  by  virtue  of  the  governmental  protection  over 
these  wards  of  the  nation. 

3.  ■  A  society  of  Wyandotte  Indians  was  the  beneficiary;  and 
though  the  Wyandotte  nation  removed  from  the  limits  of  the  state  of 
Kansas,  yet  while  that  society  was  continued  in  existence  among  then, 
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the  parties  recognized  by  the  nation  as  the  tmstees  thereof  are  the  legal 
custodians  of  the  ftind,  and  may  maintain  an  action  in  the  courts  of  this 
state  to  recover  it  from  one  to  whom  it  had  been  loaned  prior  to  the  re- 
movaL 


Error  from  Wyandotte  District  Court 

FORBOLOSUBB  of  mortgage,  brought  by ''  John  Sarahass,  Wil- 
liam Johnson,  and  George  Peacock,  Trustees  of  the  Methodist 
Episcopal  Church,  Wyandotte  and  Quindaro  Mission,  E^ansas 
Conference,  plaintiffs,'^  against  Lucy  B.  Armstrong^  defendant. 
Defendant  gave  to  John  Sarahass,  Jacob  Whitecrow,  William 
Johnson  and  John  Brown,  as  trustees,  etc.,  her  note  for  $1,100 
and  interest,  on  which  she  had  paid  f  62  as  interest  The  de- 
fense was,  that  '^  said  plaintiff  are  not  the  trustees  of  the  M.  E. 
Church,  Wyandotte  and  Quindaro  Mission,  Kansas  Conference, 
nor  have  they  any  power  or  authority  to  collect  any  money  or 
transact  any  business  for  said  church."  Trial  at  the  March 
Term  1874.  The  court  found,  as  a  conclusion  of  fact,  ''that 
the  plaintiffs  Sarahass,  Johnson  and  jPeacock  are  not  the  lawful 
trustees  of  the  Methodist  Episcopal  church  for  the  Wyandottes, 
to  sue  for  and  collect  the  note  set  out  in  their  petition  against 
defendant,  for  the  reason  that  they  had  all  emigrated  beyond  the 
bounds  of  the  Kansas  Conference,  and  away  from  the  locality 
where  they  resided  in  Wyandotte  county,  Kansas,  at  the  time 
said  note  and  mortgage  were  executed  by  defendant" — and 
thereupon  gave  judgment  in  favor  of  the  defendant  for  costs. 
The  plaintifis  appeal,  and  bring  the  case  here  on  error. 

D.  JB.  Hadleyy  for  plaintifis. 
Cook  ^  Sharpy  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Brbwer,  J.:  In  July  1866,  congress  enacted  as  follows: 
'^  That  for  refunding  to  Jacob  Whitecrow,  John  Sarahass,  and 
others,  trustees  and  stewards  of  the  Wyandotte  and  Quindaro 
Mission  of  the  Kansas  Conference  of  Methodist  Episcopal 
Church,  for  the  destruction  of  their  church-building  and  library. 
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$4,680,  to  be  applied  in  rebuilding  said  baildings,  and  iBclosiri]; 
the  graveyards  of  the  Wyandotte  Indians  in  the  state  of  Kan- 
sas, and  that  the  sum  hereby  appropriated  be  paid  out  of  any 
moneys  in  the  treasury  not  otherwise  appropriated."  (14  U.  8. 
Stat,  at  Large^  809.)  In  1868  the  said  trustees  loaned  a  portion 
of  the  money  to  defenilaut,  and  took  her  note  and  mortgage 
as  security  therefor.  Subsequently  the  Wyandotte  natiofi  re- 
moved to  the  Indian  territory.  The  same  religious  organiza- 
tion was  preserved  there,  and  these  plaintifls  are  the  stteceasors 
in  office  as  trustees  of  those  who  made  the  loan,  at  least  they 
are  so  recognized  by  the  Wyandotte  Indians.  Prio*  to  the 
removal  the  organization  had  two  places  of  worship,  one  in 
Quindaro,  and  the  other  in  Wyandotte,  and  kept  up  services  in 
both.  It  owned  the  building  in  the  fcwmer  place,  but  not  in 
the  latter  place.  It  sold  the  building  it  owned,  and  from  that 
time  the  preaching  and  meetings  in  Quindaro  have  ceased.  It 
does  not  appear  in  whom  the  title  to  the  building  in  Wyandotte 
was  vested;  but  since  the  removal,  the  society  in  Wyandotte  ia 
wholly  a  white  society,  and  known  as  the  "  Wyaftdotte  Metho- 
dist Episcopal  Church  North."  It  preserves  the  book  of  records 
kept  by  the  W.  4;  Q.  Misrfon  Of  the  KansflA  Conferenee,  and 
that  record  shows  an  election  prior  to  the  commenoement  of 
this  action,  of  five  trustees,  all  white  men,  and  t?wo  of  tinem 
residents  in  Wyandotte  county.  It  does  not  appear  that  the 
money  granted  by  congress  was  ever  used  in  the  erecJtion  of  a 
church-bnilding  in  Keu  of  the  one  destroyed,  nor  does  it  appear 
what  disposifiofu  Was  made  of  the  balance  of  the  money  granted. 

This  is  about  as  full  a  statement  of  the  facts  as  can  be  gath- 
ered from  the  case  made.  And  upon  these  we  rentafk,  that 
the  argument  of  the  counsel  for  defendant  in  error,  as  to  the 
general  organization  of  the  Methodist  Episcopal  church,  its 
administration  and  control  over  local  churches  of  that  denomi- 
nation, and  their  property,  cannot  be  consideifed  by  tts^  for  tiie 
facts  concerning  the  same  are  not  In  the  eaeeHMAde,  Md  they 
are  not  toattcflrs  of  wfaieh  the  cdtirt  dtai  takef  judieial  fi^tied. 

tt  seems  to  uer  that  the  gratnt  from  congress  was  to  a  <5hurd) 
organization  among  and  df  Wyandotte  IndiaM,  and  Iby  virtue 
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of  the  governmental  protection  over  these  wards  of  the  nation; 
that  it  was  in  no  sense  a  gmxxt  t6  the  great  Methodist  church 
to  assiftt  it  in  its  mi8sio^a^J  work.  The  Wyandotte  church,  as 
an  Indian  ohurch,  wad  not  ae  a  memher  of  the  Methodist  de- 
nomination, was  the  hencficiary.  The  grant  was  not  local,  to 
the  Methodist  church  in  Wyandotte  county,  hut  tribal  to  the 
Wyandotte  Indian  church,  whether  that  society  remaiDcd  in 
Kansas,  or  moved  elsewhere.  It  was  something  which  attached 
to  and  vested  in  an  organization  of  the  Wyandotte  tribe  of 
Indians.  Whoever  therefore  are  recognized  by  the  Wyandotte 
nation  as  the  official  representatives  of  that  organization,  are 
entitled  to  the  possession  of  this  fund,  and  may  maintain  an 
action  to  recover  it. 

For  these  reasons  the  judgment  mast  be  reversed,  and  the 
cause  remanded  with  inatruction$  to  grant  a  new  trial* 

All  the  Justices  concurring. 


A«  T.  &  S.  F.  Railroad  Co.  v.  Jos.  Williams,  Treasitrer. 

School-District  Taxes,  To  Pay  Bonds,  and  IntereU;  Tax  qf65  MUU  held  Valid, 
On  March  5th  1873,  the  county  superintendent  of  public  instruction  of 
Butler  county  reduced  School  District  No.  68  of  said  county,  by  a  change 
of  its  boundaries,  so  that  it  contained  only  114,672  w(»rtb  of  taxable  prop* 
erty.  On  Svme  14th  1873  a  school-district  bond  of  said  district,  and  in- 
terest on  it  and  other  bonds,  became  due,  amounting  in  the  aggregate  to 
|300j  for  the  payment  of  which  bond  and  interest  $67.39  had  been  pro- 
vided by  the  taxation  of  the  previora  year.  On  June  14th  1674,  another 
bosd  of  eaid  district,  and  otibiar  iniarest,  wovld  become  due,  amonnting 
ip  jU»e  sum  of  1280,  On  the  Arst  Konday  of  ^tecnber  1873,  the  eounty 
board  of  said  county  levied  a  tax  of  55  mills  pn  the  dollar,  on  the  t^able 
property  of  said  school  district,  to  raise  fbnds  with  whidi  to  pay  the  said 
bonds  and  interest  oomdng  due  ki  1978  and  18?4,  and  to  provide  Hor  dft- 
linfaencdoB:  EM,  That  such  taxatioi  ia  mat  vqU* 
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Mrror  from  BtUUr  Diairiet  Court* 

Ikjunotiok,  broaght  by  the  EaUroad  Oompanyj  to  restrain 
the  collection  of  a  tax.  The  district  court,  at  the  August 
Term  1874,  overruled  a  demurrer  to  the  auswer  of  the  de- 
fendant, and  gave  judgment  against  the  plaintiff  for  costs. 
The  plaintiff  brings  the  case  here  for  review.  The  material 
facta  are  stated  in  the  opinion. 

• 

Ross  BumSy  and  J.  G.  Waters^  for  plaintiff 
A.  L.  Redden^  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J.:  This  was  an  action  brought  by  the  Atchison, 
Topeka  &  Santa  F6  Railroad  Company  against  Joseph  Wil- 
liams, county  treasurer  of  Butler  county,  to  restrain  the  col- 
lection of  certain  taxes.  It  appears  from  the  record  that  on 
June  14th  1872,  School  District  No.  58  of  said  county  issued 
five  bonds  for  $200  each,  to  become  due  in  one,  two,  three, 
four,  and  five  years,  respectively,  and  to  draw  interest  from 
date  at  the  rate  of  ten  per  cent,  per  annuuL  On  March  5th 
1878,  the  county  superintendent  of  public  instruction  detached 
a  portion  of  the  territory  of  said  school  district  from  the  dis- 
trict and  attached  the  same  to  another  district.  By  so  doing 
school  district  No.  58  was  left  with  only  (14,672  worth  of  tax- 
able property  within  its  boundaries;  and  a  two-per-cent  tax 
levied  thereon  would  raise  only  $293.44.  In  1872  a  tax  of 
$67.89  (and  only  that  amount)  was  levied  with  which  to  pay 
the  amount  of  the  bond  and  interest  coming  due  on  June 
14th  1878:  In  1878  a  tax  of  55  mills  on  the  dollar  was  levied 
on  the  property  of  said  school  district  for  the  purpose  of  rais- 
ing funds  with  which  to  pay  the  balance  of  said  amount  com- 
ing due  June  14th  1878,  and  also  to  pay  the  amount  coming 
due  June  14th  1874.  This  55-mill  tax  is  the  tax  of  which  the 
railroad  company  now  complains.  .  They  claim  that  s^d  tax  is 
void  for  the  following  reasons:  They  claim  that  the  county 
superintendent  of  public  instruction  had  no  authority,  under 
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any  drcnmstanceB  whatever,  to  dindniah  the  territorial  area 
of  said  school  district  to  such  an  extent  that  it  wonld  require  a 
tax  to  be  levied  on  the  properly  of  the  district  for  any  given 
year  of  more  than  two  per  cent  on  the  taxable  property  of 
such  district  to  raise  funds  for  the  payment  of  all  bonded  in- 
debtedness due  and  coming  due  against  such  district  for  that 
and  previous  years.  They  claim  that  the  county  superin- 
tendent did  so  diminish  or  attempt  to  diminish  said  school 
district,  and  that  said  55-mill  tax  was  levied  on  only  the 
property  of  such  diminished  district.  And  therefore,  as  the 
tax  was  not  levied  on  all  the  property  of  the  district,  as  the 
district  existed  before  the  change,  they  claim  that  the  tax  is 
void.  They  also  claim  that  said  55-mill  tax  was  excessive; 
that  it  was  more  than  enough  to  pay  all  the  bonded  indebted- 
ness of  the  district  for  the  years  1873  and  1874;  and  therefore, 
that  it  was  void.  We  think  they  are  mistaken  in  their  legal 
conclusions.  If  the  superintendent  when  he  diminished  the 
district  had  looked  to  the  year  1873,  and  that  year  only,  he 
would  have  found  that  during  that  year  the  amount  of  the 
bond  and  interest  coming  due  would  have  been  $300,  and  that 
$67.39  of  that  amount  had  been  provided  for  by  a  tax  of  the 
previous  year,  leaving  only  $282.61  to  be  provided  for  by  a 
tax  for  the  year  1873.  But  if  the  superintendent  had  looked 
to  the  year  1874,  and  to  that  year  only,  then  he  would  have 
found  that  the  amount  of  the  bond  and  interest  coming  due 
during  that  year  would  have  been  only  $280.  Now,  a  tax  of 
two  per  cent,  on  the  taxable  property  of  the  diminished  dis- 
trict would  have  raised,  as  we  have  before  stated,  $293.44, 
more  than  enough  to  pay  the  amount  to  be  provided  for  for 
either  of  said  years.  We  think  however  that  the  superin- 
tendent should  have  looked  to  the  year  1874,  and  to  that  year 
^nly.  It  was  the  duty  of  the  board  of  oounty  commissioners 
of  Butler  county  to  have  levied  on  the  first  Monday  of  Sep- 
tember 1872  a  tax  on  the  taxable  property  of  said  school  dis- 
trict sufficient  to  pay  the  amount  c<Hning  due  in  1873,  to-wit, 
the  said  sum  of  .$300,  which  sum  was  to  become  due  June 
14th  }878«  (Qen.  Stat  1044,  §72;  Laws  of  1878^  p.  17^,  iZ.\ 
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They  should  not  have  waited  antil  September  1878  to  levy  a 
tax  to  pay  a  bond  and  interest  which  'Were  to  become  due  oa 
June  14tfa  187S.  On  tiie  first  Monday  of  September  1873 
they  should  have  levied  a  tax  on  the  then  taxable  property  of 
the  disti^ict  to  pay  the  amount  of  the  bond  and  interest  com- 
ing due  on  June  14th  1874.  And  this  is  the  tax  and  taxable 
property  that  the  superintendent  should  have  looked  to  when 
he  changed  the  boundaries  of  the  district  in  March  1878.  The 
amount  coming  due  on  June  14th  1874,  was,  as  we  have  be- 
fore stated,  $280,  and  a  two-per-cent.  tax  on  the  taxable  prop- 
erty of  the  diminished  district  would  have  raised  that  amount 
We  therefore  think  that  the  action  of  the  county  superin- 
tendent in  diminishing  said  district  was  not  void,  and  there- 
fore the  said  tax  of  65  mills  on  the  dollar  is  not  void. 

For  the  purposes  of  this  case  we  shall  assume  that  said  56- 
mill  tax  was  levied  by  the  board  of  county  commissioners  on 
the  taxable  property  of  said  school  distriet  on  tiie  first  Monday 
of  September  1878,  although  the  record  does  not  show  defi- 
nitely when  it  was  levied,  nor  by  whom.  Said  tax  may  possibly 
be  slightly  excessive,  but  still  it  is  certainly  not  so  much  so  as 
to  render  the  tax  void.  It  would  take  about  20  milk  on  the 
dollar  to  raise  an  amount  sufficient  to  pay  the  indebtedness 
becoming  due  in  1878,  and  about  20  mills  more  to  raise  an 
amount  sufficient  to  pay  the  indebtedness  becoming  due  in 
1874;  and  it  would  probably  take  about  10  mills  more  to 
cover  delinquencies.  If  an  amount  more  than  necessary  to 
pay  the  amount  of  the  bonds  and  interest  coming  due  in 
1873  and  1874  should  be  collected  before  such  last-mentioned 
amounts  became  due,  which  is  not  probable,  the  excess  could 
and  would  be  applied  in  payments  of  the  other  bonds  and  the 
interest  as  the  same  should  arfterward  become  due.  Sec  5  of 
*^An  act  to  enable  school  districts  in  the  state  of  Kansas  to 
issue  bonds,"  approved  February  28tfa  1866,  (Gen.  StaL  940,) 
is  §1  of  *'An  act  to  amend  an  met  to  enaUe  school  districts  in 
the  state  of  EJansas  to  issue  bonds,"  approved  February  27ih 
1871,  (Laws  of  1^71,  page  80,)  and  is  §101  of  the  Behool  Lavs 
of  1871  (Supt.  Mccarty's  Edition,  p.  29;)  and  it  was  repealed 
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February  29th— March  2l8t— 1872;  (Laws  of  1872,  p.  178, 
§6.)  Hence  said  §5,  or  §1,  or  §101,  whichever  it  may  be 
called,  G&n  hAihFd  but  litfle  forced  or  ittflaence  xk  tbe  deoieion  of 
this  case.  "We  suppose  that  §  1,  chapter  110,  of  the  Laws  of 
1872,  (page  S48,)  amending  §10  of  article  2,  ch.  92  of  the  Gen. 
Btat,  (page  915,)  was,  on  March  5th  1873,  and  still  is,  in  force. 
8aid  section  provides  that  the  county  superintendent  shall  not 
Fedttoe  the  territory  of  any  school  district  so  that  more  than 
two  per  cent  "  upon  its  property- vftliiation  shall  be  required 
to  meet  accruing  interest  and  matured  bonds.'''  This  is  a 
guide  pxirely  to  the  county  superintendent  The  §101  men- 
tioned i»  that  section,  which  relates  ta  the  duties  of  ctertain 
other  officers,  was  repealed  March  2l8t  1872,  as  we  have 
already  stated,  by  the  act  of  February  29th  1872.  Since 
March  21st  1872^  there  has  been  uo  statute  limiting  the 
amount  of  thiSi  tax  which  tha  county  oomnvissioners  mjight  or 
could  levy  on  the*  property  of  a  school  district  to  pay  the  ma- 
turing bonds  and  interest  of  the  district  (Laws  of  1872,  ch. 
94,  pp.  172, 173.) 

There  are  several  questions  involved  in  this  oase  which  we 
have  not  discussed  or  decided,  some  of  which  might  perhaps 
be  equally  fatal  to  the  plaintiff's  cause  of  action. 

The  judgment  of  the  court  below  is  affirmed. 

AU  the  Juetices  concurring. 
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A.  T«  &  8.  F.  Railroad  Oo.  v.  Neil  Caxpbrlu 


1.  Nbgligbnos;  Firei  Set  hy  Locomotive  Engine;  Condition  and  Management  <f 
Engine*  In  an  action  to  recover  damages  for  property  destroyed  by  fire 
commonicated  from  an  engine,  in  which  it  appears  that  the  engine  in 
passing  over  a  distance  of  a  few  miles,  with  an  ordinary  load,  set  the  ad- 
jacent grass  and  stabble  on  fire>several  times;  that  though  this  engine 
had  been  backward  and  forward  over  the  same  road  during  all  of  that  &U, 
and  though  other  engines  were  passing  and  repassing,  some  upon  the 
same  day,  yet  no  fires  had  been  communicated  other  than  these  apon 
this  day  from  this  engine ;  that  engines  in  good  order;  and  properly  sap- 
plied  with  precautions  to  prevent  the  escape  of  fire,  and  properly  and 
carefully  managed,  seldom  communicate  fire  to  the  adjacent  grass  and 
stubble;  and  where  it  appears  that  something  seemingly  heavier  than 
the  smoke,  and  separating  from  it,  was  seen  to  be  thrown  out  of  the 
smoke-stack,  and  £all  into  the  neighboring  stubble,  and  almost  imme* 
diately  the  stubble  waa  in  a  blaie,  and  thereafter  in  this  burnt  stubble 
a  piece  of  coal  is  found  suirounded  by  ashes,  and  apparently  the  remnant 
of  a  piece  of  coal  six  inches  in  diameter  which  had  been  there  burning ; 
and  where  the  conductor  of  the  train,  at  the  first  station  after  passing 
these  fires,  telegraphed  to  the  assistant  superintendent  of  the  road  *'  that 
the  engine  was  setting  the  country  on  fire;"  and  where  it  appears  from 
the  testimony  of  experts  that  where  an  engine  starts  a  succession  of 
fires,  and  others  operated  along  the  same  road  under  similar  circum- 
stances of  wind  and  weather  do  not  start  any,  the  difference  can  be 
reasonably  accounted /or  only  upon  the  Bupi>osition  of  defect  in  the  con- 
struction, condition,  or  management  of  the  engine  doing  the  damage: 
Heldy  That  a  verdict  finding  negligence  would  be  sustained,  although  it 
appeared  that  a  very  strong  wind  was  blowing  at  the  time  of  the  fires, 
that  several  competent  witnesses  who  examined  the  engine  at  and  shortly 
after  the  fire  testified  that  it  was  in  perfect  order  and  supplied  with  the 
best  appliances  for  preventing  the  escape  of  fire,  that  as  many  testified 
that  the  engineer  was  a  competent  and  careful  engineer,  and  that  he  tes- 
tified that  he  used  all  possible  care  and  precautions  to  prevent  the  escape 
of  sparks  and  fire  upon  that  day,  and  although  there  was  no  direct  testi* 
mony  contradicting  these  witnesses,  and  that  it  was  impossible  for  any 
one  from  the  testimony  to  point  out  in  what  respect,  if  at  all,  the  engine 
was  defective,  or  out  of  order,  or  the  engineer  guilty  of  negligence.  [See 
A.  T.  ds  8,  F.  Eld.  Oo.  9.  Bala,  post,  252,  and  cases  cited.] 

2.  Vbrdicts;  Antwen  to  ParticvJUiT  QueiHom;  Compelling  Amwen;  Sxeqptional 
Que$;  Duty  of  Court,  While  the  rule  is  general,  that  wherever  in  addi- 
tion to  a  general  verdict  a  question  of  fact  is  submitted  to  the  ooort 
which  is  proper  and  pertinent,  and  an  answer  can  be  deduced  from  the 
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testimony,  it  is  the  duty  of  the  court  to  compel  «n  ansver,  and  reftise  to 
receive  a  Terdict  until  one  is  made,  yet,  where  the  questiofn  is  not  as  to 
one  of  the  issuable,  essential,  and  principal  fisicta,  but  mns  to  one  of  the 
minor  and  subdivided  flocts  into  which  every  principal  fact  may  be  re- 
solved and  reresolved  almost  indefinitely,  and  the  entire  testimony  leaves 
in  uncertainty  the  existence  of  several  of  such  minor  facts  ( including 
the  one  inquired  about)  either  of  which  would  be  sufficient  to  sustain 
the  general  conclusion  reached,  the  court  may  sometimes  properly  re- 
ceive and  sustain  a  verdict  where  the  only  answer  to  the  question  is, 
that  the  jury  do  not  know.  IMorraw  v.  ComnCn  Saline  Cb.,  21-484;  Map 
Co.  V.  Jones,  27-184.]  But  it  should  never  do  so  when  it  is  evident  that 
a  determination  of  the  fact  is  essential  to  the  conclusion  reached  in  th% 
general  verdict,  nor  where  it  is  apparent  that  the  jury  by  improperl* 
professing  ignorance  have  sought  to  leave  the  facts  in  such  uncertainty 
as  unduly  to  hinder  any  subsequent  inquiry  into  the  correctness  of  theii 
verdict. 


JBror  Jram  Lyon  Dbiriet  Oourt. 

Campbbll  sued  the  Railroad  Company y  claiming  in  his  peti- 
tion that,  on  the  12th  of  October  1871,  the  defendant  while 
running  a  train  of  cars  through  the  county  of  Lyon  on  its  line 
of  railroad,  propelled  by  a  steam  locomotive,  by  reason  of  the 
negligent  and  careless  management  of  said  locomotive,  and  by 
reason  of  said  locomotive  being  out  of  repair,  and  in  an  unsafe 
condition,  fire  was  set  to  the  grass  on  plaintiff's  land  in  said 
county  adjoming  the  track,  and  burned  up  and  destroyed  250 
rods  of  fence,  76  tons  of  hay,  80  tons  of  straw,  37  apple  trees, 
and  a  grove  of  cottonwood  trees,  to  his  damage  $1,100.  The 
answer  of  the  company  is  a  general  denial,  with  a  special  aver- 
ment that,  on  the  day  of  the  ii:\jury  complained  of,  the  locomo- 
tiTe  alleged  to  have  set  out  the  fire  was  in  good  condition  and 
operated  in  a  careful  manner  by  competent  and  careful  ser- 
vants of  defendant.  Trial  at  the  June  Term  1874.  The  case 
was  tried  by  a  jury.  The  following  is  the  charge  to  the  jury, 
referred  to  in  the  opinion: 

',  '<  QeniUmm  of  the  Jury:  This  is  an  action,  for  damages  caused 
fay.  fire  originating  fiiom  sparks  emitted  from  one  of  the  loco- 
motive engines  of  the  defendant,  on  the  12th  of  October  1871, 
by  rea^Of^aB  plaintiff  aHeges,  of  the  said. engine  being' out  of 
repair,  and  being  in  an  uDsarfe  and  dangerc^  condkiiMi,  and 
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by  the  unddUfHly.  negligtent  aad  carftleiB  maiioer  in  which  said 
engine  was  ma4i)aged  by  defendant's  .seryantB.  ^he  defendant 
company  answers  by  a  general  denial. 

^*  You  are  the  exclasive  judges  of  the  evidence,  and  of  the 
facts  proved ;  also,  of  the  crembiliity  of  the  witnesses,  and  of 
the  weight  to  be  given  to  their  testimony. 

"  In  order  to  recover  in  this  action^  the  plaintiff  must  prove 
by  a  preponderance  of  testimony,  first,  that  his  property  was, 
on  the  12th  of  October  1871,  damaged  by  fire  originating  from 
one  of  the  locomotive  engines  of  the  defendant;  second,  that 
said  fire  was  caused,  either  by  the  engine  causing  said  fire 
being  out  of  repair,  or  from  being  in  dangerous  or  an  unsafe 
condition,  or  that  said  fire  was  caused  eitlier  by  the  careless, 
unskillful,  incompetent,  or  negligent  manner  in  which  said 
engine  was  managed  by  the  servants  of  said  defendant  at  the 
time  of  the  occurrence  of  said  fire.  The  gist  of  the  action  is, 
negligence  on  the  part  of  defendant;  and  unless  the  plaintiff 
satisfies  you  by  competent  evideoce,  that  the  fire  complained 
of  was  caused  by  the  negligent  conduct  of  the  defendant's  ser- 
vants, or  -some  one  of  them,  or  by  a  defective  engine,  he  can- 
not Teotfver* 

"Kegligence  noyay  be  shown  by  drounofitaaces;  and  m  this 
case  it  would  be  unreasonable  to  require  the  plaintiff  to  show 
by  direct  evidence  a  defect  in  the  engine,  or  mismanagement 
of  the  same,  these  facts  being  peculiarly  within  the  knowledge 
of  the  defendant.  Therefore,  if  you  are  satisfied  from  the  evi- 
dence that  the  defendant's  engine  causing  the  iope  eomplaaned  of 
oansed  two  or  more  other  fines  M  the  savieday,  aoA  under  simi- 
lar oircumstances  as  to  wind  i|pd  weather,  apd  that  the  ordi- 
nary working  of  an  en^ne  under  like  circunist^nces  does  not 
ordinarily  produce  such  results,  or  that  engines  properly  con- 
structed and  properly  managed  do  not  ordinarily  under  like 
circumstances  prodnoe  each  results,  or  that  other  engines  of 
the  defendant  passed  cyvwr  Ibe  «ame  road  where  the  £res  were 
set,  on  the  same  dajr,  and  under  sinxilur  eircunjkstanoee  as  to 
wind  and  weather,  And  caused  no  fir^s,  these  facts  and  circum- 
stances would  be  suflicient  to  establish,  ^?na^ae,  negligence; 
and  unless  the  defendant  satisfies  you  from  the  evidence  that 
its  engine  causing  the  fires  was  properly  oonetracted,  in  good 
order,  aitd  properly  jnaaaged,  the  plaintiff  wonld  1w  rafttled 
to  reoover  bis  damages  caused  by  said  ifire^  mb  shown  by  the 
evidenoe. 

^^  If  yon  believe  firom  tine  evideoea  ihA  the  4m  conipkined 
of  wfli.imn8ed  hy  >iiea0O(Q  of  the 4^ndaat\i  engine  being  iM>t  of 
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repair^  or*  in  ast  uneafd  eoncUtion,  or  hv  the  ^areleas  or  nnskill- 
fdl  manner  in  which  it  was  managed  l^  the  servantB  of  de- 
fendant, you  will  find  for  the  plaintiff. 

"  K  you  believe  from  the  evidence  that  at  the  time  the  fire 
complstined  of  wai^  set  by  the  defendant's  engine,  that  said 
engine  wa»  properly  eonttracted,  in  good  i^qnair,  and  akillfally 
and  carefully  maoagiad  by  competent  servants,  you  will  be  jus- 
tified in  attributing  the  cause  of  said  fixe  to  some  unavoidable 
accident,  and  will  find  for  the  defendant" 

Verdict  and  judgment  in  fiftvor  of  CampbeU  for  full  amount 
claimed.  New  trial  refused,  and  the  BaUraad  Company  brings 
the  case  here  on  error. 

Rosa  Bums,  and  J.  G.  WaterSy  for  plaintiff  in  error* 
Buggies  ^  Sterty^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

BbswsiI,  J.:  This  was  an  action  by  defendant  in  error  to 
recover  damages  for  property  eonsniLmed  by  fire,  claimed  to 
have  been  staifted  from  one  of  the  engines  of  the  railroad  com- 
pany. The  fire  was  the  same  as  that  which  destroyed  the 
property  of  Wncu  M.  Stanford,  a  judgment  in  whose  favor 
therefor  was  in  1874  aostained  by  this  court.  (^.  T.  ^  S.  F. 
Bid.  Go.  V.  Sianfordf  12  Eas.  Sd4.)  There  are  also  three  other 
actions  now  pending  in  this  court  to  recover  da^aages  done  by 
the  same  fire,  or  fires  from  the  same  epgine  upon  the  same 
day.  Of  course,  as  to  all  questions  then  decided,  nothing  need 
now  be  said.  Many  of  the  questioiU  in  tinait  case  do  not  arise 
in  thia;  and  some  additkuial  matters  are  bejfe  presented. 

And  the  first  question  we  shall  exialnine  is^  as  to  whether  l^e 
verdict  is  oontrairy.to  the  evidende.  And  here  the  only  matter 
of  diffleulty  is  aa  to  negligence  ob  the  part  of  the  company. 
The  evidenee  tkereon  may  be  briefly  steited  as  follows :  There 
is  the  testimony  of  some  fifteen  witnesses  who  saw  the  train 
drawli  by  the  engine  Ko^  9  passing  from  Ebip^a  westward, 
and  iiSattiediatsel^  ^er  it  passed  along  saw  free  starting  i«  the 
prairie  ^ass  besids  ti^  tnaok.  The  exaM  Aumber  of  fires 
slAifted,  as  seen  bjr  the  M^taesses^  doas  not  oleaiiy  nspp^mt;  but 
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there  were  quite  a  number — one  at  EmporiiEt,  several  near  the 
county  line  between  Lyon  and  Chase  counties,  and  one  at  least 
near  Cottonwood  station.  Though  trains  were  passing  and 
repassing  over  this  road,  during  that  fall,  some  upon  the  same 
day,  it  appears  that  they  started  no  fires.  Several  competent 
witnesses  testified  that  an  engine  in  good  condition,  and  well 
managed,  seldom  throws  out  sparks  so  as  to  start  fires  along 
the  road,  and  that  if  two  engines  passed  over  a  road  upon  the 
same  day,  under  the  same  conditions  of  wind  and  weather,  and 
one  started  no  fires  while  the  other  started  a  succession  of 
them,  this  difierence  could  be  reasonably  accounted  for  only 
on  the  supposition  that  the  latter  was  badly  constructed  or 
managed.  One  witness  testified  to  seeing  something  coming 
from  the  smoke-stack  of  this  engine,  a  little  heavier  than 
smoke,  separating  from  the  smoke  and  falling  into  a  field,  and 
almost  immediately  thereafter  a  fire  starting  up  in  the  sur- 
rounding stubble.  He  thought  this  object  looked  like  a  string 
of  dust,  as  he  expressed  it  He  was  at  the  time  standing  some 
little  distance  from  the  engine,  but  in  plain  view.  Another 
witness  who  went  into  this  field,  after  the  fire,  found  there  a 
burnt  piece  of  coal  about  the  size  of  half  a  dollar,  surrounded 
by  ashes  and  apparently  the  remnant  of  a  larger  piece  of  coal, 
one  (say  six  inches  in  diameter)  which  had  there  been  burning. 
The  conductor  of  the  train,  who  had  noticed  the  fires,  when  it 
reached  Cottonwood  Falls  telegraphed  the  assistant  superin- 
tendent of  the  road  that  the  engine  was  setting  the  country  on 
fire,  and  asked  what  he  should  do,  and  was  told  to  go  ahead. 
On  the  other  hand,  it  appeared  that  a  strong  wind  was  blowing 
that  day,  the  engineer  thinking  it  the  strongest  he  had  ever 
run  a  train  against.  Some  five  witnesses,  apparently  experts, 
and  competent,  who  examined  the  engine  at' or  shortly  after 
these  fires,  testified  that  she  was  in  good  order,  and  supplied 
with  all  the  best  appliances  for  preventing  the  escape  of  fire. 
As  many  testified  that  the  engineer  was  a  competent  and  care- 
ful engineer;  and  he  testified  that  he  took  all  possible  pre- 
cautions on  that  day  to  prevent  ii^uty  from  escaping  sparks. 
No  defSMt  in  the  engine  was  suggested  by  any  Witness;  nothing 
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pointed  out  as  wanting  to  complete  the  most  perfect  arrange- 
ment for  guarding  against  accidents  or  injury.    There  was  not 
a  syllable  of  testimony  denying  the  competency  and  prudence 
of  the  engineer,  and  nothing  tending  to  show  wherein  he  failed 
of  the  utmost  possible  care  upon  that  occasion.    Upon  this 
testimony  can  a  finding  of  negligence  be  supported?    That 
the  evidence  of  the  plaintiff  established  a  prima  facie  case  of 
negligence,  will  not,  under  the  prior  rulings  of  this  court,  be 
doubted;  but  it  is  insisted  strenuously  that  this  raises  a  mere 
presumption  which  may  be  sufficient  in  the  absence  of  other 
testimony,  but  which  &lls  to  the  ground  when  opposed  by 
clear  and  positive  testimony  as  to  the  actual  condition  and 
management    Presumptions  may  be  good  in  the  absence  of 
testimony,  but  cannot  overthrow  it.    Here  all  the  testimony  is 
to  the  effect  that  the  engine  was  in  good  condition,  and  sup- 
plied with  all  known  appliances  for  preventing  injury.    Upon 
what  may  a  jury  find  that  it  was  not  in  such  condition,  and  so 
supplied?    Who  can  name  a  thing  that  was  wanting?    Who 
can  tell  what  was  out  of  order?    Is  a.  jury  at  liberty  to  find 
against  the  only  direct  and  positive  testimony?    And  if  so,  of 
what  avail  is  it  to  introduce  testimony  ?    And  so  as  to  the  con- 
duct of  the  engineer:  who  can  name  anything  which  he  ought 
to  have  done  and  did  not  do?  in  what  respect  did  he  omit  care? 
in  what  was  he  negligent?    In  other  words,  what  more  could 
the  company,  if  possessed  of  all  the  facts  it  now  possesses, 
have  done  to  prevent  the  injury?    What  do  the  jury  say  ought 
or  could  have  been  done?    Must  not  the  conclusion  be  in- 
evitable, that  this  injury  was  the  result  of  accident,  and  not  of 
negligence?    Something  which  could  not  have  been  foreseen 
nor  guarded  against,  and  is  not  now  known?    On  the  other 
hand,  it  is  said  that  all  or  nearly  all  of  the  witnesses  for  the 
defendant  are  or  were  in  its  employ,  and  may  be  presumed  to 
be  influenced  to  some  extent  thereby;  that  liie  sole  witness  as 
to  the  care  and  prudence  of  the  engineer,  is  the  engineer  him* 
self;  the  one  upon  whom  all  blame  must  rest,  if  blame  there 
be^  and  whose  strong  interest  therefore  would  be  to  show  no 
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negligence ;  one  too,  who  would  *be  lefiast  likely  to  we  negligenee 
in  any  act  of  liis— for  it  ife  ^ot  in  human  nature  fer  ewe  readily 
to  perceive  fiiults  or  omisaions  in  one's  own  condirct;  that  his 
own  teatimony  shows  that  he  is  not  perfectly  clear  and  accurate 
in  all  hifl  recollectionB,  and  that  a  jury  tnight  properly  heritate 
to  give  the  fulleet  credence  to  his  statettients  ais  to  his  own  care 
and  conduct.  More  than  that,  the  markied  difference  between 
the  results  that  foUowed  the  passage  of  this  engine  upon  this 
day,  and  those  that  followed  its  passage  tifpc^  other  days,  and 
that  of  other  engines  upon  the  same  and  other  days,  is  too 
great  to  be  fliirly  and  reasonably  attributable  to  accident,  and 
that  too  in  the  very  judgment  erf  the  experts  caTled  by  defend- 
ant While  the  testimony  "may  not  show  hi  what  particular 
the  company  was  guilty  of  negligence,  yet  lihe  results  of  the 
running  of  the  engine  are  clear  and  satisfactory  evidence  of 
ne^igence  somewhere;  and  a  jury  was  clea;rly  justified  in  so 
finding.  We  have  given  the  testimony,  which  is  quite  volumi- 
nous, a  careful  esramination,  and  notwiliistanding  the  un- 
doubted fa(rt  that  ordinarily  direct  and  positive  testimony  as 
to  actual  oondition  and  conduct  is  entitled  to  more  weight 
than  mere  presumptions  from  results,  we  are  compeHed  to 
hold  that  there  is  c^undant  testimony  to  uphold  tins  verdict. 
We  cannot  be  otherwise  than  strongly  impressed  With  the 
belief  that  there  was  ne^getice  in  the  running  ^f  engine  No. 
9  upon  that  day,  although  unable  to  point  out  the  particular 
matter  of  negligence. 

The  suggestions  already  miade  aris  decisive  y>f  the  "second 
question  we  shall  consider.  In  addition  to  the  geheral  verdict 
certain  questions  were  presented  to  the  jui^,  tmd  they  were 
inetructed  to  answer  them.  Sbi  qUesti'Crns  were  thtis  presented 
by  the  plaintiff,  and  thirty  by  the  defendabt  The  mx  were 
fully  and  'Specifically  anMswered,  while  some  sii  ot  ^eveti  of  ibe 
thirty  received  only  the  answer,  **  Don't  fcubw.**  The  foltewing 
are  the  questions  liius  answered : 

"6th.  Wto  said  engine  No.  9  in  go6d  repair  on  October  iSfli 
1S71»  and  provided  With  lAl  tiie  mo^  apptoved  "a^iftncM  tfaeti 
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in  use  for  preveating  injuries,  bj  the  escape  of  fire  and  sparks 
therefrom,  to  property  or  combustible  material  upon  or  adja- 
cent to  the  line  or  the  radlroad?**    Answer-^^J)on\  know." 

"  6tfa.  If  engine  No.  9  was  not  in  good  repair  on  October  12tb 
1871,  and  was  not  provided  with  such  appliaocefi  mentioned 
in  question  17o.  5,  wherein  was  said  engine  out  of  repair,  or 
defective,  or  wanting  as  to  such  appliances?*'  Answer-^^ Don't 
know." 

"24th.  If  the  fire  was  started  from  engine  N*o.  9,  how  was  it 
BO  started?  by  sparke  from  the  stack,  or  in  some  other  way  ?  '* 
Answer^^^  Don't  know." 

"25tfa.  If  by  othor  means  than  sparks,  what?  Ajmoer--^^  Don't 
know." 

"  26th.  If  the  engineer  of  No.  9  reduced  the  speed  of  his 
train  to  about  10  miles  per  hour,  ran  with  a  slow  or  dead  fire» 
and  with  one  of  the  dampers  shut  and  closed  all  day  on  Octo- 
ber 12th  1871,  were  these  ptPeoautions  all  that  careful  manage- 
ment require  him  to  take?"    ^rwwjar-" No." 

"  27th.  If  no,  what  other  precaution  should  he  have  taken?  " 
-4w5M76r-"  Don't  know." 

"'29th.  Was  engine  No.  9  properly  and  carefully  managed  at 
the  time  of  passing  the  place  or  fire,  on  October  12th  1871?  *' 

"80th.  Ifno,  inwhajb  particular?"  -ifwoflr-" Don't  know." 

Now,if  a  jury  may  properly  find  negligence  on  the  part  of  the 
oompany,  without  being  able  to  specify  in  what  particular  the 
aegligenoe  eoosiflted,  it  fallows  that  the  otfly  answer  which 
sometimes  they  oan  gi^v^e  to  a  question  as  to  negligence  in  a 
particular  matter  is,  d>at  tiiey  do  not  know.  And  the  foct  tiiftt 
testimony  iias  been  seeeived  as  to  that  particular  matter  may  not 
affeet  the  pvopiielgr  of  the  4iU8wer.  Jn  thia  very  ease,  we  ^ink 
Hie  jury  snigfat  properly  eay  that  they  were  satisfied  that  this  in- 
jury resulted  from  pegligeuce,  and  stiil,  «fter  hearing  defend- 
aiBt^s  witnesses  ia  reference  to  the  condition  of  the  engine,  and 
oomftoot  of  the  engineer,  be  unable  to  decide  whether  the  fiiult 
was  with  ihe  engine,  or  the  engineer.  True,  all  the  direct  testt- 
mony  points  to  an  engine  in  good  order,  efod  WBottiAj  suppUed; 
but  tbe  j^ury  are  not  llnuiited  to  tbls  ^eet  te$tlinony ,  and  «pon  it 
bound  to  find  the  faet  aooordangly.  fikippose,  for  inetance,  tbe 
jqnpetioa  enve  as  totfae  samtyof  4iparty  at  the  time  of  aparticu- 
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laract,  and  half  a  dozen  experts,  more  or  less  interested,  testify 
as  to  his  sanity :  mitst  a  jury  find  a  party  sane,  upon  this,  the  only 
direct  testinaony  upon  the  question^  when  the  act  itself  carries 
upon  its  face  the  most  satis&ctory  evidence  of  the  actor's  de- 
rangement? Or  suppose  one's  field  or  grass  is  burned  with 
fire  from  a  neighbor's  premises,  and  it  appears  that  that  neigh- 
bor was,  prior  to  the  fire,  smoking  a  cigar,  and  also  having  a 
bonfire;  and  it  is  evident  to  the  jury  that  by  reason  of  distance 
and  other  facts  the  fire  could  not  have  been  communicated 
without  gross  negligence  on  the  neighbor's  part,  and  yet  it 
does  not  appear  whether  the  fire  was  communicated  by  the 
cigar,  or  the  bonfire :  may  not  the  jury  find  the  neighbor  guilty 
of  negligence,  and  yet  in  response  to  a  question  as  to  whether 
the  fire  was  communicated  from  the  cigar,  answer  that  they  do 
not  know?  While  the  rule  is  general,  that  wherever  a  ques- 
tion of  fact  is  pertinent,  and  an  answer  can  be  deduced  from 
the  testimony,  it  is  the  duty  of  the  court  to  compel  an  answer, 
and  refuse  to  receive  a  verdict  until  one  is  made,  yet,  where  the 
question  is  not  as  to  one  of  the  issuable,  essential,  and  princi- 
pal facts,  but  runs  to  one  of  the  minor  and  subdivided  facts 
into  which  every  principal  fact  may  be  resolved  and  rereaolved 
almost  indefinitely,  and  the  entire  testimony  leaves  in  uncer- 
tainty the  existence  of  several  facts,  including  the  one  inquired 
about,  either  of  which  would  be  sufficient  to  sustain  the  general 
conclusion  reached,  there  may  be  cases  in  which  a  court  may 
properly  receive  and  sustain  a  verdict  where  the  only  answer  to 
£k  question  is,  that  the  jury  do  not  know.  These  cases  are  not 
common,  and  a  court  should  always  scrutinize  with  great  care 
a  verdict  accompanied  by  such  answers  to  questions,  and  should 
never  receive  or  sustain  one  when  it  is  evident  that  a  deter- 
mination of  the  fact  is  essential  to  tha  conclusion  reached  in 
the  general  verdict,  nor  where  it  is  apparent  that  the  jury  by 
improperly  professing  ignorance  have  sought  to  leave  tiie  fiu^ 
in  such  uncertainty  as  unduly  to  hinder  any  subsequent  in- 
quiry into  the  correctness  of  their  verdict 
In  reference  to  the  instructions  we  deem  it.annecessary  to 
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notice  them  in  detail.  The  court  presented  its  views  of  the 
law  in  a  charge  of  its  own  preparation,  and  refused  to  give  any 
of  the  instructions  asked  by  either  side.  In  this  charge  we 
think  the  law  is  correctly  stated,  and  with  sufficient  fullness 
and  detail.  Upon  the  whqle  case  we  see  no  error  justifying  a 
reversal,  and  the  judgment  must  be  affirmed. 

An  examination  of  the  records  in  the  cases  of  the  same 
plaintiff  in  error  against  Joseph  Rickabaugb,  and  against 
Stephen  Shaw,  shows  that  they  are  so  nearly  like  the  case  at 
bar  that  no  separate  opinion  is  required  for  them,  and  they  also 
will  be  affirmed. 

All  the  Justices  concurring. 


H.  D.  Bhbpabd  v.  O.  H.  Pkatt,  ei  oL 

1.  Tkbtocont;  FacU;  Opinions  qfWUnesB.  A  witness  shoald  state  the  facts, 
and  not  his  conclusions  from  the  facts.  So,  where  in  a  deposition  a  wit- 
ness, after  testifying  that  he  heard  a  conversation  between  certain  par- 
ties, proceeds  as  follows:  "From  such  conversation  I  learned,"  and  then 
gives,  not  his  recollection  of  what  the  parties  stated,  but  what  he  under* 
stood  was  the  result  of  the  conversation,  held,  that  there  was  no  error 
in  ruling  out  that  portion  of  the  deposition.  ICity  <(f  Atchison  o.  King, 
9-550;  DaLee  v.  BladOmm,  11-190;  Eagle  Mcenf,  Co. «.  Jenrmgs,  29-657.] 

t,  Jjon  Pafbbs;  Diligence;  Secondary  Bvidenco,  Where  secondary  evidence 
is  Booght  to  be  intvodoeed  of  the  eontenta  of  an  instmment  claimed  to 
be  lost,  it,  is  not  sufficient  for  a  witness  to  give  his  opinion  as  to  the  dbar- 
acter  and  extent  of  the  search  made  for  it;  he  should  disclose  the  facts 
concerning  the  search,  that  the  court  may  determine  whether  a  sufficient 
one  has  been  made.  [Lee  «.  Bermingham,  80-312;  and  see  QxUhrie  v.  Mer- 
rtU,  4-187;  Johnson  v.  Mathews,  6-118;  Shaw  v.  Mason,  10-184 ;  Chrant  v.  Pen- 
dery,  15-236 ;  CUy  of  WaiervUU  v.  Eughan,  et  aL,  18-478 ;  Brock  9.  CoOingham, 
et  al,,  23-388;  Q  B.  U.  F.  Bid.  Co.  w.  Wakrs,^M(A;  SAinbrook  v.Drawyer, 
25-883.] 

8.  Paitfke&sbip  ;  Sharing  FivfiU.  A  sharing  of  the  profits  is  not  always  eon*^ 
elnsiye  evidence  of  a  partnership. 

4,  ■  ■■  Jft^UMfOaCompensaHon  for  Services,    Where  js  party  withoiit  any 

interest  in  the  property  is^  by  agreement,  to  receive  as  compensation  for 
his  services,  and  only  as  compensation  therefor^  a  certain  projmrtion  of 
the  profits,  and  is  neither  held  out  to  the  world  as  a  partner,  nor  through 
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tbe  negUigeace  of  the  o^Aer  permitted  to  hold  himself  out  «a  •paftoert 
he  is  not  a  partner,  either  as  to  the  owner  or  third  parties. 

6.  Interest;  Ple^dinq;  Liquidated  Demandji.  Wherever  a  demand  is  liqal- 
dated,  and  a  sum  certain  is  claimed,  no  interest  is  reooverahle  unless 
cladmed,  and  unless  t>he  time  from  which  it  is  to  be  computed  is  stated  in 
the  petiUon.  iOreen  v.  Lkuin,  5-2o4;  WyanioiU  4r  JT.  C  Oa»  Cb.  v.£Gkii4ir, 
22-168 ;  HiaU  r.  Parker,  29-771.] 

6. Ihliquidated  Demands.    It  is  unnecessary  in  most  actions  where 

the  demand  is  unliquidated,  and  sounds  wholly  in  damages,  and  where 
there  is  but  a  single  cause  of  action,  to  state  specifically  and  in  amounts 
the  different  elements  or  items  which  go  to  make  up  the  svm  total  of  the 
damages.  It  is  enough  to  cl^m  so  much  in  ipoas^  n»  denoges  for  the 
wrongs  done. 

7. Verdict;  Measure  of  Damage$.    In  such  a  case,  the  only  limitations 

upon  the  size  of  the  verdict  are,  that  it  shall  not  exceed  the  gross  amount 
claimed,  and  that  the  jury  in  arriving  at  it  shall  have  had  regard  to  the 
true  measure  of  damages. 

8.  Trover;  Measure  of  Damages.  In  actions  \n  the  nature  of  trover  for  the 
conversion  of  personal  property,  the  measure  of  damages  is  ordinarily 
the  value  of  the  ptcfpesty  at  4;he  time  of  the  conversion,  with  interest 
thereon  to  the  date  of  the  verdict. 

9. When  Interest  is  Not  Recoverable.    Where  a  petition  alleges  the 

conversion  of  a  definite  number  of  cattle,  and  that  said  cattle  were  of  a 
given  average  value,  and  that  by  such  conversion  the  x>lainti£b  were  dam;- 
aged  in  a  specified  amount  which  is  the  product  of  the  average  value 
multiplied  by  the  number  of  cattle  for  which  amount  Judgment  is  asked, 
and  makes  no  claim  for  interest,  and  where  upon  the  trial  it  appears 
that  only  a  portion  of  the  cattle  charged  in  the  petition  were  taken  and 
converted  hy  the  defidndant,  and  that  the  cattle  taken  were  of  the  aver> 
age  value  charged,  and  there  ia  ne  testimony  tending  to  riiew  that  they 
wen  of  a  higher  value,  hM,  that  the  jury  were  not  warroBted  in  a  ver- 
dict ftir  en  amount  larger  than  ih%  prodaot  of  the  average  valae  mndti- 
plied  by  the  number  tadcen,  even  ibocigli  aaid  ameuat  wtm  veadied  by 
oomputing  inteieat,  and  that  a  verdiol  I6r  aooh  Um^er  anamt  waa 
■iv«. 


Srrar  from  Mmria  DttiHei  4hmrL 


Tmy»,  I^roagbt  bj  a  M.  Pratt  simi  D.  A.  Pmnkr^  tt 
recover  for  the  taking  and  cod^rgtoa  of  oa<rtto.  All  the 
MCMsarj  fiMta  «pe  stated  in  the  opiokm.  ^!Pb6  plMntifis  haA 
jticlgrrtetTt,  at  the  Octo'ber  Term  1874,  for  f  8^998.81j  and  coals, 
and  ShepariUmr^g^  th^  case  h^e  oa  error. 
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-  ■  ■       -  ■  --    ■ — ■ .^— p^^- 

James  Mogers^  and  McClwe  ^  Hutfvphrejiy  for  plaintiff  in 
error. 

Buggies  ^  Stcrryi^  for  defendants  in  error. 

The  opioion  of  the  court  was  delivered  by 

Brbweb,  J. :  The  defendants  in  error  brongiit  their  action 
against  plaintiff  in  error  to  recoter  the  vnhie  of  certain  cattle 
claimed  to  belong  to  tbem,  and  to  b^ve  been  converted  by 
him  to  hh  own  use.  That  the  cattle  at  one  time  belonged  to 
tbem,  and  that  Shepard  did  get  possession  of  and  convert 
them,  are  undisputed  facts.  It  appears  that  they  made  an 
arrangement  witfi  one  Joseph  Wheat  to  take  the  cattle  and 
winter  them.  While  so  in  possession,  Wheat  transferred  them 
to  Shepard.  Shspard  elaima  that  Wheat  waa  a  partner  of 
theiars,  with  perfect  legM  right  therefore  to  dispose  of  the 
cattle;  or  at  the  least,  that  they  so  acted  and  held  him  out  to 
the  world  that  he  and  others  were  justified  in  regarding  him 
as  a  partner,  and  treating  with  him  as  such.  Pratt  and  Painter 
claim  that  Wheat  was  simply  employed  to  take  care  of  and 
feed  the  cattle  through  the  ivinter,  was  not  a  partner,  and  had 
no  right  of  disposal.  Three  classes  of  questions  are  presented 
by  counsel  for  plaintiff  in  error* 

I.  It  is  insisted  that  the  court  erred  in  mHng  out  portions 
of  two  depositions.  In  the  deposition  of  B.  A.  Wheat  the 
witness  testified  that  he  waa  present  at  a  conversation  between 
the  plaintiffs  and  Joseph  Wheat,  and  then  the  deposition  reads : 
*'From  the  conversation  I  learned  that  the  said  Pratt  and 
Painter  and  Joseph  Wheat  had  entered  into  a  partnership," 
etc.  This  was  stricken  ont;,  and  properly  so.  It  does  not  pur- 
port to  be  bis  recollection  of  the  conversation,  bnt  his  oonclu- 
siona  Ssaok  it4  The  use  of  the  word^  ^'  learned,"  mi^t  not  of 
itself  be  decisive;  b«t  tibe  farther  language  shows  that  the 
witness  is.  not  trying  to  give  the.  language  of  the  various  par- 
ties to  that  conversation,  or  the  substance  of  it,  bnrt  is  rimply 
giving  the  results^  as  he  understood  them.  This  is  manifestly 
wrong.  C%  (^  Akhism  t>.  Kivg^  &.Sas.  5M;   DmLe$  n.  JBiack' 
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bum^  11  Eas.  190.    Again,  as  to  the  deposition  of  John  F. 

Gregory  these  are  the  facts:   The  witness  had  testified  soh- 

stantially  that  in  April  1872,  Joseph  Wheat  brought  him  an 

order  signed  Pratt  &  Painter,  to  the  best  of  his  recollection, 

which  was  written  by  and  in  the  handwriting  of  D.  A.  Painter, 

one  of  defendants  in  error;,  and  then  follows  the  part  objected 

to  and  mled  out,  as  follows: 

"  I  have  roade  strict  and  dilieent  search  for  said  order,  bat 
cannot  find  the  same;  and  as  &r  as  I  can  ascertain,  it  is  lost 
Said  order  was  directed  to  me  as  agent  for  the  firm  of  Gregory, 
Strader  &  Co.,  who  were  at  that  time  engaged  in  the  live-stock 
commission  business,  and  said  order  was  in  substance  as  fol- 
lows :  '*  [Here  follows  witness*  description  of  the  contents  of 
the  order,  also  stricken  out] 

Here  too  we  see  no  error.  The  witness  has  substituted  his 
own  opinion  of  the  character  of  the  search  for  those  &ct8 
upon  which  alone  the  court  can  determine  whether  a  sufficient 
search  has  been  made.  No  one  can  tell  from  this  statement 
where  the  witness  searched;  when,  or  haw  long  he  searched; 
where  and  when  he  last  saw  the  order;  or  any  other  facts  con- 
cerning its  loss.  No  sufficient  foundation  was  laid  for  sec- 
ondary evidence  of  its  contents.  Johnson  v.  MathewSj  6  Kas. 
118. 

n.  A  second  class  of  objections  runs  to  the  instructions.  It 
is  said  that  the  court  erred  in  refusing  instructions  Nos.  5, 6 
and  7  asked  by  defendant,  and  in  giving  instruction  No.  1 
asked  by  plaintijOEs.  With  reference  to  the  instructions  re- 
fused, it  may  be  said,  that  inasmuch  as  the  record  does  not 
purport  to  contain  all  the  instructions  this  court  cannot  affirm 
error,  because  they  may  have  been  refased  because  already 
once  given.  DaLee  v.  Bladdmmy  11  Kas.  190;  Ferguson  v, 
GhraveSy  12  Eas.  39.  Again,  as  a  matter  of  fitct,  said  fifth  and 
seventh  instructions  had  already  been  given  in  substance, 
though  not  in  the  same  language,  and  the  court  was  under  no 
duty  to  repeat  them,  or  to  clothe  the  same  ideas  in  different 
language  and  then  present  them.  By  so  doing,  it  is  sometimes 
true,  that  the  principles  of  law  or  their  application  to  the  case 
in  hearing  are  made  clearer  to  the  jury;  but  as  often,  if  not 
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oftener,  snch  practice  tends  to  confuse  rather  than  instruct 
At  any  rate,  it  is  well  settled  that  the  court  commits  no  error 
in  refusing  to  present  a  principle  of  law  to  the  jury  a  second 
time,  or  in  different  language.  QiUeit  v.  CaruMj  7  Kas.  156 ;. 
JS^ansas  Ins.  Co.  v.  Berry ,  8  Kas.  159;  Abdes  v.  Cohen,  8  Kas. 
180.  As  to  said  6th  instruction,  it  is  not  true  that  an  equal 
division  of  the  profits  always  and  under  all  circumstances  con- 
stitute a  palrtnership.  While  such  may  he  one  of  the  tests  of  a 
partnership,  yet  it  is  only  one  of  several  tests,  and  is  sometimes 
overhorne  by  other  and  controlling  fstcts.  In  the  case  at  bar,, 
such  an  instruction  given,  without  any  qualifications  or  limita- 
tions, would  have  been  apt  to  mislead.  We  think  therefore 
that  if  this  refusal  was  fully  and  properly  before  us  we  could 
not  hold  that  there  was  error  therein. 

In  reference  to  the  instruction  given  at  the  instance  of  the 
plaintifi[8:  It  assumes  nothing  as  to  the  facts  proved  or  dis* 
proved,  but  simply  charges  the  jury  in  substance,  that  if  from 
all  the  evidence  they  believe  that  the  defendants  in  error  were,, 
in  the  fall  of  1871,  the  owners  of  and  in  the  possession  of  cer- 
tain Texas  cattle,  and  then  made  an  arrangement  with  Joseph 
Wheat  whereby  he  was  to  winter  them,  and  that  they  should 
pay  him  for  the  ibdder  consumed  and  necessary  help  employed^ 
and  that  upon  the  sale  of  the  same  they  were  to  pay  Wheat 
one-third  of  the  increase  in  value  over  and  above  the  price  at 
which  they  were  valued  at  the  time  of  delivery  to  him,  less  the 
expenses  of  wintering,  as  and  for  the  purpose  only  of  compensat-- 
ing  Wheal  for  taking  charge  and  care  of  and  wintering  said 
cattle,  and  that  said  defendants  in  error  did  not  hold  out  said 
Wheat  to  the  world  as  a  partner,  nor  by  their  negligence  had 
permitted  or  allowed  him  to  be  so  held  out,  and  thereby  plain- 
tiff in  er^or  was  misled  to  his  prejudice,  then  and  in  said  case 
Wheat  would  not  be  a  partner  in  such  cattle.  That  this  states 
the  law  as  it  is  now  generally  recognized,  seems  hardly  to  admit 
of  doubt  See  among  others  the  following  authorities :  Locnms 
V.  Marshall^  12  Conn.  69;  Denmf  v.  Cabot^  6  Met.  (Mass.)  82; 
Burchle  v.  Eehart^  1  Denio,  837^  salne'case,  8  N.' Y.  132;  Lewis 
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V.  GrudoTy  61  K  Y.  281;  Barka^  v.  Fergus^  48  SL  4^;  JEa^man 
V.  Clark,  58  U.  tt  376. 

m.  The  renmiiiiDg  objection  is  to  tbe  verdiot  It  is  insisted 
that  it  is  contrary  to  the  evidei>ee,  and  that  if  it  can  be  8Qs> 
tainted  for  the  plaintifl^  at  all,  that  th«  damages  are  excessive. 
In  reference  to  the  first  proposition)  it  is  unneoeesary  to  aaj 
more  than  that  there  is  abnndaiit  testincmjr  to  support  the  ver- 
diot, and  that  tixough  the  preponderance  may  seem  to  be  on  th« 
defendant's  sida>  yi^t,  after  the  jury  and  the  district  eoort  have 
both  passed  upon  the  question  of  fact,  it  is,  by  well-settled 
rales,  b^ond  the  province  of  this  ooort  to  interfere. 

The  other  claim,  that  the  damages  are  excessive,  presents  a 
question  of  some  difficulty.  The  verdict  was  for  $3,998.81. 
No  witness  values  the  cattle  at  ov«r  $85  per  hedd,  and  no 
testimony  shows  over  99  cattle  in  the  defeDdant'a  possession, 
except  perhaps  a  general  statement  of  Joseph  Wheat  that 
Shepard  "got  something  over  100  head/'  It  would  seem  ex* 
trera<ely  probable  tiiat  there  were  only  98  head  tak^n  by  Shep- 
ard, and  that  f  86  per  he&d>  wae  in  excess  of  their  actual  value. 
But  still  the  jury  were  the  triers  of  these  questions,  and  they 
were  at  liberty  to  take  the  highest  valuatioa  and  the  largest 
number  if  such  was  their  judgment  upon  the  testimony.  Bat 
llie  highest  value  and  the  largest  ntimbef  would  only  make  a 
verdict  of  18,500.  The  differencey  say  oounsel  for  defendants 
in  eiTor,  is  the  intereab.  To  thia  counsel  for  plaintiff  in  error 
replies,  that  ne  interest  is  recoverable  because  none  is  claimed, 
and  cites  as  authority,  Gen.  Stat  647,  (eode,  §  87;)  Ghraves  v. 
DunUj  5  Eae.  254, 2B1.  Unquestionably  the  eaecess  over  |8,500 
was  intended  for  interest,  probably  more  than  that.  Was  it 
reooverable?  The  sectiooi  cited  is  one  deseribing  what  the 
petition  must  oontain;  and  the  third  essedtial  is,  ^^  a  demand  of 
tbe  relief  to  which  the  party  supposes  himself  eatiAed''  Then 
follows  this  provision:  '^  If  the  recovery  of  money  be  demanded, 
the  amount  theoreof  sfaaU  be  stated;  and  if  interest  thereon 
b»  elainled,  tbe  time  for  which^  intef^st  is  to  be  computed 
shall  be  also  staited/^    And  in  tb<l  case  idted,  tids  court,  wbere 
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no  intereBt  ivas  claiined  in  the  petitipn^  wd  the  j«4jlgxpfait  ijo- 
duded  ijoAerew^  modified  the  judgment  hy  Btrikii^  oujt  |tjh^ 
interest.  That  was  an  action  upoo  A  note,  and  establiehes  the 
proposjttion  tiiat  where  the  demm^  i^  liquidate^  no  inters  is 
recoverable  nnless  claimed  in  the  petition.  ^^BiM:  herey^^  say 
oounsel  for  defendants  in  error,  ^^tbe  deoa^nd  is  ojiliquidated; 
•the  amount  k  to  be  ascertaioed  by  the  verdiet.  It  is  claimed 
as  damages,  while  in  the  other  class  of  oases  it  Ja  claimed  as 
debt.  It  is  sufficient  in  a  case  like  this,  and  where  there  is 
but  a  single  cause  of  action,  to  allege  generally  a  sum  as  dam- 
ages without  speeifying  the  separate  items  or  elements  whi<?b 
enter  in  to  make  up  the  sum  total  ^f  the  damages,  and  then 
the  only  limitation  .i^  that  the  v^erdict  shall  not  exceed  the 
amount  daimed,  imd  that  the  jury  in  arriving  at  such  verdict 
shall  follow  the  established  rules  for  determining  the  amount 
of  damages.  In  actions  of  trover  the  meaeure  of  damages  is 
the  value  c^  the  property  at  the  timie  of  conversion,  with  in- 
terest to  the  date  of  the  verdiot.  And  the  jury,  in  adding 
interest  to  the  value  Only  pursued  the  true  measve  of  dam- 
ages/' There  is  doubtless  truth  in  these  claims,  amd  we  think 
these  pnopoeitions  upon  the  general  subject  may  be  bud  down 
as  correct: 

1st  Wherever  a  (demand  is  liquidated,  no  initerest  is  rei^ov- 
erable  unless  claimed,  and  ualess  the  time  from  which  it  is  to 
be  oomputed  Is  stsvted  in  the  petition. 

2d.  It  is  unnecessary  in  most  4)aaes  wheite  the  demaa^d  is 
nnliiquridated,  and  sounds  wholly  in  damages,  and  where  4^here 
is  but  a  «iDgle  cause  of  action,  to  state  speeifically  and  in 
maQounts  the  different  elenaeats  or  items  which  go  tp  mad^e  up 
the  eum  total  of  the  damagies.  It  is  teuough  to  eUtisa  so  noiuoh 
SI  gposfl,  as  daoaages'for  the  wi^ngs  dei^e^ 

8d.  J»  «wh  a  case  the  only  limiitatie^^  upon  the  si^e  gf  the 
verdict  are,  that  it  shall  not  exoeed  tfce  giws  aanout^t  ^aisi^ied, 
and  tb§t  ithe  jury  in  arriving  at  it  shall  h$ra.  had  r^g^d  to 
the  trae-vieaawre  of  idMtit^sa. 

4(tb.  In  motions  in  the  nataiire  of  irmw  fiMr  .4he  o^Hmmoia  f^f 
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personal  property,  the  measure  of  damages  is  ordinarily  the 
valae  of  the  property  at  the  time  of  the  converrion,  with  in- 
terest to  the  date  of  the  verdict 

But  these  propositions,  though  decisive  in  most  cases,  do  not 
meet  the  entire  difficulty  in  this.    The  petition  does  not  allege 
generally  that  the  plaintiff  have  been  damaged  so  much  by 
the  wrongs  of  the  defendant,  but  enters  into  some  specifica- 
tions.    It  alleges  that  the  plaintifis  were  the  owners  of  225 
head  of  cattle ;  that  they  were  and  are  of  the  value  of  $7,875; 
that  they  cannot  state  the  precise  value  of  each  animal,  but 
that  they  were  and  are  of  the  average  value  of  $36  per  head; 
that  the  defendant  took  possession  of  said  cattle  and  converted 
them  to  his  own  use,  to  their  damage  $7,875,  for  which  sum 
they  claim  judgment.    This  is  all  that  bears  upon  the  question. 
Here  the  plaintifiSs  have  specified  the  items  of  damage.    Are 
they  not  limited  to  their  specification?    Suppose  for  instance 
the  testimony  had  shown  a  conversion  by  defendant  of  the  225 
head  and  average  value  equal  to  the  amount  stated,  $85,  could 
the  jury,  under  the  petition,  have  added  interest?    None  is 
claimed.     The  damages  stated,  $7,876,  are  the  product  of  the 
value  per  head,  $85,  multiplied  by  the  number  converted,  225. 
By  what  right  could  the  jury  add  more?    So,  when  the  testi- 
mony shows  that  only  100  head  have  been  converted,  and  that 
they  were  of  the  value  of  $85  per  head,  we  not  the  jury  lim- 
ited to  the  value  stated  per  head,  multiplied  by  the  number 
proved  to  have  been  converted?    If  the  plaintiff  had  made 
the  allegations  less  definite,  or  had  added  a  claim  for  interest, 
no  question  could  be  raised  upon  the  verdict    If  the  allegation 
had  been,  for  instance,  that  defendant  had  converted  a  large 
number  of  cattle,  without  specifying  any  number,  to  the  plain- 
tifiTs'  damage,  etc.;  or,  if  it  had  alleged  the  convereion  of  225 
head,  to  the  damage,  etc.,  without  specifying  any  value  per 
head;  or,  if  it  had  alleged  both  number  and  average  value,  and 
the  testimony  had  shown  the  vahie  of  the  100  above  the  alleged 
average  value;  or,  if  it  had  alleged  both  number  and  value, 
and  daimed  interest,  then  we  think  the  verdict  must  have  been 
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upheld.  But  where  the  namber  and  average  value  are  both 
stated,  and  no  testimony  shows  the  value  of  those  proved  to 
have  been  taken  above  this  average  value,  and  no  claim  for  in- 
terest is  made,  then  we  think  a  verdict  in  excess  of  the  value 
multiplied  by  the  number  taken,  cannot  be  sustained.  In 
many  cases  it  might  be  proper  to  permit  an  amendment  by  in- 
serting a  claim  for  interest;  but  an  exskmination  of  the  testi- 
mony does  not  lead  us  to  consider  this  a  case  where  the 
interests  of  justice  require  an  amendment  If  tbe  plaintiff 
below  elect  to  remit  such  portion  of  the  judgment  as  is  plainly 
for  interest,  it  may  stand;  otherwise  a  new  trial  must  be  or- 
dered. 

The  case  will  therefore  be  remanded,  with  instructions  that 
if  within  sixty  days  after  filing  of  the  mandate  in  the  court  be- 
low the  plaintiffs  remit  $498,  thus  reducing  the  judgment  to 
13,500,  the  judgment  will  be  afBrmed,  otherwise  it  will  be  re- 
versed and  a  new  trial  ordered.  Tbe  costs  of  this  court  will 
be  divided. 

AU  the  Justices  concurring,  ' 


Thx  J0KOTION  CiTT  &  Fort  Ebarnbt  Blt.  Co.  v«  Jahbs  L. 

WlKGFIBLD. 

Gasb  Madb;  PsAcnOB;  When  Ooue  is  not  Served  and  SeUied  in  Proper  Time 
it  i$  Void,  Whdre  the  court  below,  after  a  case  is  disposed  of  in  that 
court,  gi?es  sixty  days  within  which  to  ^'rnake,  serve  and  file"  a  case  for 
the  snpreme  court,  and  the  case  is  not  served  on  the  opposite  party,  01; 
his  attorney,  until  sixty-three  days  have  elapsed,  and  the  case  is  then 
presented  to  the  judge  for  settlement,  and  is  on  l^t  same  day  and  on 
the  very  day  on  which  it  was  served,  settled,  certified,  signed,  attested, 
sealed,  and  filed  with  the  papers  in  the  case,  without  notice  to,  or  sug- 
gestion of,  amendments,  or  appearance  by  the  opposite  party,  ?ield,  that 
the  failure  to  serve  the  ''case  made"  within  the  proper  time  was  fiital  to 
its  validity;  and,  that,  as  nothing  was  afterwards  done  which  could  give 
It  any  vitality,  the  petition  in  error  founded  thereon  must  be  dismiflsed. 
[Hunt  V.  Spencer,  20-128;  ShxmcAer  v.  O^Brien,  19-476;  ^ngeteoU  v.  Yaite^ 
21-91 ;  JShui  Life  lf&.  Co,  v.  JTocm*,  26-2(16 ;  Dodd  v.  Abram,  27-^69.] 
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J.  a  diFt^  K.  Kly.  Cte.  y.  Wingfieid. 

Emrr  frtm  Dam  Distriei  QmrL 

WiNOTiBLB  bronght  his  eftiit  against  the  Raihoay  Ompcarg  to 
recover  the  value  of  a  lot  of  ties  which  he  alleged  be  furnished 
at  the  request  of  said  company.  The  amount  claimed  was 
$207.99.  Answer,  payment  Trial  at  the  March  Term  1874. 
Verdict  and  judgment  for  plaintiff.  The  Rcatway  Compang 
undertook  to  obtain  a  "  case  made/'  and  afterward  brought  the 
case  here  by  petition  in  error.  The  proceedings  are  folly 
stated  in  the  opinion. 

J.  P.  Usher y  for  plaintiff  in  error. 

Mc  dure  ^  Sumphreyy  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valbktikb,  J. :  This  case  is  presented  to  the  supreme  court 
on  petition  in  error,  and  what  is  terrtied  a  ^'case  made  for  the 
supreme  court''  The  defendapt  in  error  now  raises  the  ques- 
tion that  said  ^^  case  made  "  was  not  properly  served  and  settled 
as  provided  by  law.  Section  548  of  the  civil  code  provides, 
that— 

^^  The  case  so  made,  or  a  copy  thereof,  shall,  within  three  days 
after  the  judgment  or  order  is  entered,  be  served  upon  the 
opposite  party  or  Ine  attorney,  who  may  within  three  days 
thereafter  suggest  amendments  thereto  in  writing,  and  present 
the  same  to  the  party  making  the  case,  or  his  attorney.  The 
case  and  am^otdments  shall  be  submitted  tp  the  judlre,  who 
shall  settle  and  siffn  the  same,  and  cause  it  to  be  attested  by  the 
clerk,  and  the  som  of  the  court  to  be  thereto  atta<^ed.  It  shall 
then  be  filed  with  the  papers  in  the  caee.  A  certified  copy, 
thereof  shall  be  filed  witn  the  pettition  in  error/'  et04  (Laws  of 
1871,  page  274.) 

Section  649  of  the  code  provides,  that— 

"  The  court  or  judge  may,  upon  good  cause  shown,  extend 
the  time  for  making  a  case,  and  the  time  within  which  the  case 
may  be  served;  ana  may  also  direct  notice  to.be  given  of  the 
tii&e  when  ar  eaae  may  be  presented  for  settlement  after  the 
same  has  been  made  and  served,  and  amendments  suAgeeted, 
which,  when  so  presented,  shaU  be  settled,  certified,  a&dsigned 
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hj  the  judffe  iriio  tifei  tiid  cauae;  and  the  oioe  so  settled  and 
TB^a^  shall  thereupon  be  fiUd  with  the  papers  in  the  caae; 
*  *  *  and  if  no  anaendments  are  suffgestea  by  the  opposing 
party,  as  above  provided^  eaid  case  BhalT  b^  taken  as  true  and 
containing  a  full  record  of  the  cause,  and  certified  accordingly/' 
^Laws  of  1870,  page  168.) 

After  this  case  was  disposed  <^  in  the  court  below,  the  court 
then  made  an  order  that  the  defendant  (plaintiff  in  error)  have 
*^ leave  to  make,  serve,  and  file  a  ^ case  made'  in  sixty  days  from 
the  17th  of  March  1874."  When  the  case  was  made  is  not 
shown.  But  it  was  not  served  or  filed  until  May  19th — sixty- 
three  days  from  March  I7th,  instead  of  sixty.  This  case  should 
have  been  served,  nnder  the  order  of  the  court,  at  furthest  as 
early  as  May  16th.  Then  the  plaintiff  below  (defendant  in 
error)  should  have  had  at  least  thr^  days  after  such  service 
within  which  to  suggest  amendments;  and  if  the  plaintiff  had 
suggested  any  amendments  within  that  time,  then  the  case 
should  not  have  been  settled  until  due  notice  of  the  time  thereof 
had  first  been  given  to  the  plaintiff  below*  But  in  the  present 
case  the  "case  made"  was  not  served  on  the  plaintiff  antil 
three  days  after  the  time  within  which  it  could  legally  be 
served,  and  then,  instead  of  giving  the  plaintiff  three  days 
within  which  to  suggest  amendments,  and  giving  him  due 
notice  of  the  time  when  the  case  would  be  presented  for  set- 
tlemeat,  the  case  was  immediately  presented  for  settlement, 
without  any  suggestion  of  amendments  on  the  part  of  the 
plaintiff,  without  notice  to  him  of  the  time  for  settlement,  and 
without  any  appearance  on  his  part;  and  on  that  same  day  the 
case  was  "settled,  certified,  and  signed  by  th^  judge  who  tried 
the  cause,"  was  *^  attested  by  the  derk,  and  the  seal  of  the  court 
attached,"  and  was  "filed  with  the  papers  in  the  case."  "We 
think  the  faibir^  to  serve  the  "case  made"  within  the  proper 
time  was  fittal  to  its  validity,  and  that  nothing  was  ^ftarward 
done  Hiat  could  give  it  any  vitality. 

We  have  examined  the  "case  made/*  and  find  that  even  if 
we  should  coiiiaLder  it  as  having  been  properly  served^  settled, 
certified,  Attested,  sealed,  and  filed,  still  we  would  have  to  affirm 
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iJie  judgment  below;  but  as  the  ^^  case  made"  was  not  properly 
•served  and  settled,  we  shall  have  to  dismiss  the  petition  in  error. 

All  the  Justices  concurring. 


W.  8.  Short  v.  E«  J.  Noonbb. 

1.  JuDQMSiiT,  AKD  DscRSB,  in  For^stowLte  Action*.  In  this  state,  in  the  fbre- 
closare  of  a  mortgage  on  real  estate  made  to  secure  a  debt,  no  judgment 
barring  any  person's  right,  title,  interest  or  equity  in  or  to  the  mortgsiced 
property  should  be  rendered  until  a  judgment  for  the  sale  of  such  prop- 
erty is  first  rendered;  and  the  judgment  barring  such  rights  and  inter- 
ests should  be  made  to  operate  only  in  connection  with  such  sale  and 
after  such  sale  had  been  made;  and  no  judgment  for  a  sale  of  the  mort- 
gaged property  can  regularly  be  rendered  until  a  judgment  for  the 
amount  of  the  debt  due  and  secured  has  first  been  rendered  in  favor  of 
the  holderof  the  debt  and  mortgage.  ll>dahayv,Ooldie,17-2Si;  Nooner 
V.  Short,  20-^24.] 

2.  Final  Obdsb.  The  question  of  what  is  a  final  order,  discussed,  and  the 
decision  in  case  of  McCuUoch  v.  Dodge j  8  Kas.  476,  approved.  ISonoffe  v. 
ChaUisi,  4-319;  EoUenstein  v.  Conrad,  5-249.] 

:d.  Pleading;  PErrrioN;  For edomre  of  Mortgage;  Statemeni  cf  Intereat  fiif  De- 
fendant*, The  p^intiff,  Short,  commenced  an  action  against  Fletcher 
and  wife  and  £.  J.  Nooner,  on  a  promissory  note  and  a  real-estate  mort- 
gage made  to  secure  said  note,  alleging  in  his  petition  that  Fletcher  exe- 
cuted the  note,  that  Fletcher  and  wife  executed  the  mor^^e,  and  ''That 
the  said  defendant  Nooner  has,  or  claims  to  have  some  interest  in  or  lien 
upon  said  premises  as  described  in  said  mortgage-deed,  bat  plaintiff  is 
ignorant  of  the  nature  and  extent  thereof,  and  does  not  know  whether 
the  said  defendant  Nooner  has  at  this  time  any  subsisting  lien  npon  said 
premises,  and  he  demands  proof  of  the  same;"  and  plaintifi*  then  prayed 
for  a  judgment  against  Fletcher  for  the  amount  of  the  note,  and  "for  s 
decree  "  against  idl  the  defendants  *'  for  the  foreclosure  of  said  mortgage* 
deed,  and  that  the  premises  be  sold,"  etc  There  were  no  other  allega- 
tions in  the  petition  against  Nooner.  Setd^  that  said  petition  does  not 
fltate  fkcts  sufficient  to  sustain  or  uphold  any  judgment  against  Nooner, 
and  especially  not  a  judgment  barring  aU  rigM,  Utle  and  inierett  of  Nooner 
in  and  to  said  premises.  It  lacks  an  aUtQgation  showing  that  Nooner^ 
«laim  is  junior,  or  inferior,  to  the  mortgage-lien  of  the  plaintiff. 
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JError  from  Neosho  Diairiet  OourL 

FoRKOLOSUBB  of  mortgage  executed  bj  one  Fletcher  and 
wife,  to  secure  a  note  executed  by  Fletcher  alone.  The  peti- 
tion was  filed  in  April  1878.  E.  J.  Nooner  was  joined  with 
the  Fletchers  as  a  defendant  The  only  allegation  in  the  peti- 
tion relating  to  Nooner  is  copied  in  full  in  the  opinion,  infra. 
At  the  July  Term  1878  of  the  district  court  the  following  de- 
cree was  entered : 

{Title.)  "Now  com^s  the  plaintiff,  by  Allen  A  Allen,  his 
attorneys,  and  the  defendants  Amanda  M.  Fletcher  and  £.  J. 
Kooner  having  ftiled  to  answer  or  demur  to  the  petition  of 
the  plaintiff  ffled  herein,  it  is  thereupon  considered  and  ad- 
judged that  said  defendants  Amanda  M.  Fletcher  and  £.  J. 
if ooner  be  forever  debarred  and  foreclosed  of  any  and  all  rieht, 
title  and  interest  in  and  to  the  premises  or  any  part  thereof  iu 
plaintiff's  petition  described,  to-wit:  All  that  part  of  the  N.J 
of  the  N.B.  J  of  section  22,  lying  on  the  east  side  of  Big  creek, 
and  the  8. W.J  of  N.E.J  of  section  22,  in  township  27  south, 
range  19  east,  in  said  Neosho  county.'' 

At  the  December  Term  1873  "said  action  came  on  for  trial, 
and  was  tried,"  (says  the  transcript,)  and  judgment  was  ren- 
dered against  Jonas  L.  Fletcher  for  $735.58  debt,  and  for  costs, 
and  a  decree  was  made  that  the  mortgaged  premises  be  sold, 
etc.  An  order  of  sale  was  issued,  the  premises  advertised  and 
sold,  (plaintiff  Sfiort  being  the  purchaser,)  report  of  sale  made, 
and,.at  April  Term  1874,  said  sale  was  confirmed,  and  a  sheriffs 
deed  was  executed  to  the  purchaser.  In  June  1874  Noaaer  filed 
his  motion  to  vacate  and  set  aside  the  decree  entered  in  July 
1873.  This  motion,  and  the  proceedings  thereon,  are  suffi- 
ciently stated  in  the  opinion,  infra.  Said  decree  was  set  aside 
as  to  Nooner^  at  the  July  Term  1874,  and  Short  brings  the  case 
here  on  error. 

C.  F.  HutehingSy  for  plaintiff  in  error: 

1.  Nooner's  motion  to  set  aside  the  judgment  against  him 
was  served,  in  the  language  of  the  officer,  ''By  leaving  a  true^ 
and  certified  copy  hereof  at  the  usual  place  of  residence  of 
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the  within-named  W.  8.  Short"  Constructive  notice  is  not 
sufficient.  The  eonrt  should  have  sastained  8horfs  motion 
to  .set  UBide  the  service.  The  Legifilatore  has  piovided  that 
actual  notice  shall  be  given.  Sec.  568  of  the  oode  provides 
that  motions  of  this  kind  shajl  be  '^upon  reasonable  notice  to 
the  adverse  party  or  bis  attorney  in  the  actioo.'^  This  is  a 
wise  provision,  aiid  the  courts  oannot  disrfigaird  it.  It  was 
never  intended  t^at  judgments  uppm  which  rights  to  properly 
have  been  built  should  be  set  aside  by  ex  parte  ffoo^dmg^ 

2.  The  district  court  h^d  that  the  petition  stated  no  canse 
of  action  against  ITooner,  and  for  tliat  reason  the  judgment 
rendered  against  him  was  absolutely  void.     The  learned  judge 
thought  it  was  necessary  for  the  plaintiff  to  set  forth  in  his 
petition  the  quantum  of  interest,  and  the  exact  nature  of  the 
claim  or  lien  of  the  defendant,  and  to  aver  that  sach  claim  or 
lien  was  inferior  to  plaintiff's  lien.    If  such  reasoning  be  cor- 
rect, a  party  cannot  bring  an  action  to  foreclose  a  mortgage 
and  make  persons  having  adverse  paramount  liens  parties  for 
the  purpose  of  determining  such  adverse  interest,  unless  the 
plaintiff  will  aver  what  he  knows  to  be  false,  and  where  the 
plaintiff  is  not  informed  of  the  exact  nature  of  an  adverse 
claim  he  cannot  have  it  determined.     It  has  always  been  held 
sufficient  in  the  courts  of  chancery  in  such  cases,  to  aver  that 
the  plaintiff  is  not  informed  of  the  exact  nature  of  a  defend- 
ant's interest,  and  to  demand  a  discovery  and  proof  of  the 
same.  Swan's  Prec,  Form  142;  4  Paige,  85;  Story's  Eq.  PI. 
§§36,37,255;  Mete,  on  Pi.  45;  Nash's  PL, Form  18;  2Estee'8 
PI.  §42,  and  Form  450;  16  How.  Pr.  Rep.  424;  32  Cal.  289; 
9  K  T.  502;  11  Ves.  296,  873. 

StSlweU  ^  Bcn/lieSy  for  defendant  in  error: 

1.  Short,  by  his  conduct  in  the  court  below,  has  waived  his 
right  to  complain  of  the  rulings  of  that  court  The  record 
shows  that  after  the  making  and  entering  of  the  order  vacating 
the  foni!^r  judgment  against  iN'ooner,  plaintiff  entered  a  gen- 
eral appearance  in  the  original  case  by  taking  leave  to  wdomdA 
his  petition.     The  case  then  stood  as  though  bo  trial  had 
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been  had,  or  ju^gH^eat  rendered.  It  showa  aa  election  on  the 
part  of  plaintbS'  to  reform  his  pleading,  and  try  the  eaee  upon 
Booh  pleading  when  amended;  and  we  submit  t^at  after  he  has 
thus  treated  the  original  judgment  as  legally  vacated,  and  been 
permitted  on  his  own  motion  to  amend  a  pleading  which  the 
court  has  decided  defective,  that  h^  will  be  deemed  to  have 
waived  all  errors,  if  any,  in  the  previous  rulings  of  the  court, 
and  the  case  will  be  treated  as  if  there  had  been  no  trial. 

< 

2.  The  errors  complained  of  are  not  reviewable  in  this 
court,  with  the  case  in  the  condition  disclosed  by  the  record. 
Said  supposed  errors  do  not  attach  to  or  appear  upon  "the 
record  of  a  judgment,"  within  the  meaning  of  that  term  as 
used  in  §  542  of  code.  A  judgment  is  the  final  determination 
of  the  rights  of  the  parties  in  an  action.  (Code,  §  895.)  H^ce 
the  journal-entry  showing  the  action  of  the  court  in  sustain- 
ing the  motion  to  vacate,  cannot  be  a  "jadgment,"  aa  it  is  not 
a  final  determination,  in  any  sense,  of  the  rights  of  the  parties 
in  the  action.  This  entry  simply  follows  the  motion,  which  is 
an  application  for  an  order,  (code,  §532;)  and  an  order  can 
only  be  reviewed  when  it  falls  within  the  limits  of  §§  542  and 
54a  of  the  code.  McGuUoch  v.  Dodge^  8  Eas.  476. 

3.  The  judgment  rendered  against  Nooner  at  the  July  Term 
1878,  was  void,  and  should  have  been  vacated  on  motion  at* 
any  time.  (Code,  ^575.)  This  pretended  judgment  was  ren- 
dered upon  default.  Was  it  his  duty  to  make  an  appearance 
in  order  to  protect  his  rights?  We  think  it  was  not,  for  the 
reason  that  no  rights  of  his  were  assailed  in  the  petition. 
The  pgtitioB  stated  no  *facts  constituting  a  cause  of  action 
against  him,  as  is  required  in  all  cases  iD<  order  to  entitle  a 
party  to  judgment;  and  a  judgment  rendered  agajnst  a  party 
without  a  cause  of  action  being  alleged  against  him  in  the 
petition  is  void.  Oreer  v.  Adams^  6  Eas.  203;  Softool  District  v. 
Oarsmy  10  Eas.  288. 

We  insist  further,  that  the  judgment  vacated  was  net  only 
void  for  want  of  a  sufficient  petition  to  sustain  it^  hut  Jbr  the 
reason  also  that  there  was  no  ground  under  plaintiff's  showing 
for  such  a  judgment  at  the  time  it  was  rendered.    The  plain- 
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tiff's  right  to  any  judgment  against  defendant  in  error  depended 
entirely  upon^the  result  of  the  suit  against  J.  L.  Fletcher. 
The  right  to  relief  against  Nooner  depended  upon  the  ques- 
tion whether  Fletcher  wa«  indebted  to  plaintiff.  Fletcher's 
answer  on  file  pleaded  payment  in  full  on  the  note  to  Short 
Here  was  an  issue  to  be  tried.  If  Fletcher  was  not  indebted, 
Short  could  have  no  interest  in  the  mortgaged  premises,  the 
mortgage  being  given  to  secure  such  debt;  and  with  no  inte^ 
est  in  the  premises  he  could  not  maintain  an  action  against 
Nooner. 


The  opinion  of  the  court  was  delivered  by 

Valentine,  J, :  This  was  an  action  brought  by  W.  S.  Short 
against  Jonas  L.  Fletcher  and  wife,  and  E.  J.  Nooner,  on  a 
promissory  note  and    mortgage.      The   petition  shows  that 
Fletcher  executed  the  note;  and  that  he  and  his  wife  executed 
the  mortgage.     The  only  allegation  in  the  petition  with  re- 
spect to  Nooner  is  as  follows:  ^'That  the  said  defendant  E.  J. 
Nooner  has  or  claims  to  have  some  interest  in  or  lien  upon 
said  premises  as  described  in  said  mortgage-deed,  but  plaintiff 
is  ignorant  of  the  nature  and  extent  thereof,  and  does  not 
'  know  whether  the  said  defendant  Nooner  has  at  this  time  any 
subsisting  lien  upon  said  premises,  and  he  demands  proof  of 
the  same."     The  petition  then  prayed  for  a  judgment  against 
Fletcher  for  the  amount  of  the  note,  and  "for  a  decree" 
against  all  the  defendants  "  for  the  foreclosure  of  said  mort- 
gage-deed, and  that  the  said  premises  be  sold,"  etc.    Fletcher 
answered  to  said  petition,  pleading  payment;  but  neither  of 
the  other  defendants  made  any  appearance  in  the  case.    After- 
ward, the  following  judgment  was  rendered,  to-wit :  "  That  swd 
defendants  Amanda  M.  Fletcher  and  E.  J.  Nooner  be  forever 
debarred  and  foreclosed  of  any  and  all  right,  title  and  interest 
in  and  to  the  premises,  or  any  part  thereof,  in  plaintiff's  peti- 
tion described."    This  was  the  only  judgment  rendered  in  the 
case  at  that  term  of  the  court,  and  such  judgment  had  no  con- 
nection whatever  with  any  personal  judgment  for  money,  or 
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for  any  jadgment  for  a  sale  of  the  mortgaged  premises.  It 
was  absolute  in  its  terms.  The  case  was  then  continued  as  to 
Jonas  L.  Fletcher,  and  afterward,  and  at  the  next  term  of  the 
court,  a  personal  jadgment  was  rendered  in  favor  of  Short  and 
against  Fletcher  for  the  amount  of  said  note,  and  that  the 
mortgaged  property  be  sold  to  satisfy  said  judgment.  After- 
ward, Nooner  filed  a  motion  to  set  aside,  the  judgment  ren- 
dered against  him.  When  the  motion  came  on  to  be  heard 
plaintiff  Short  appeared  specially  and  objected  to  the  service 
of  the  notice  of  the  motion  on  him,  and  moved  the  court  to 
set  such  motion  aside.  The  court  however  overruled  his  ob- 
jection and  motion,  and  the  plaintifi  excepted.  And  Nooner's 
motion  again  coming  on  to  be  heard,  both  of  the  parties  mach 
a  general  appearance^  "  the  plaintiff'  Short  in  person  OTid  by  his 
attorney  C,  F.  Hutchings;  and  said  motion  was  duly  heard,  and 
argued  by  counsel;  in  consideration  of  the  premises,  and  the 
evidence  submitted,  the  court  dods  [did]  sustain  the  motion 
of  said  defendant  Nooner;"  and  the  plaintiff  again  excepted. 
The  plaintiff  then  asked  leave  of  the  court  to  amend  his  peti- 
tion, which  was  granted.  Here  was  another  general  appear- 
ance by  the  plaintiff.  Time  was  given  to  the  plaintiff  in  which 
to  make  such  amendment,  and  time  was  also  given  to  the 
defendant  Nooner  in  which  to  answer  to  the  amended  peti- 
tion. This  case  for  the  supreme  court  was  immediately  made, 
and  settled  and  signed  while  the  action  was  still  pending  in 
the  court  below  in  the  exact  condition  above  specified. 

It  was  evidently  irregular  and  erroneous  to  render  a  judg- 
ment against  Nooner  at  the  time  said  judgment  was  so  ren- 
dered against  him;  and  this  would  be  so  even  if  the  allegations 
of  the  plaintiff's  petition  were  considered  sufficient  in  every 
respect  In  this  state,  in  the  foreclosure  of  a-  mortgage  on  real 
estate  made  to  secure  a  debt,  no  judgment  barring  any  person's 
right,  title,  interest  or  equity  in  or  to  the  mortgaged  property 
should  be  rendered  until  a  judgment  for  the  sale  of  such  prop- 
erty has  first  been  rendered;  and  the  judgment  barring  such 
rights  and  interests  should  be  made  to  operate  only  in  connec- 
tion with  such  sale  and  after  such  sale  has  been  made;  and  no 
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judgment  for  the  sale  of  the  mortgaged  property  can  regularly 
be  rendered  until  a  judgment  for  the  amount  of  the  debt  due 
and  secured  has  first  been  rendered  in  favor  of  the  holder  of 
the  note  and  mortgage.  The  judgment  rendered  against 
Nooner  was  not  a  contingent  judgment,  depending  for  foiality 
upon  some  other  action  or  event  to  take  place  in  the  future. 
It  was  absolute  in  its  terms,  and  barred  Nooner  of  all  right 
to  the  property,  whatever  that  right  might  be,  and  what- 
ever might  take  place  in  the  future.  The  court  below  may 
have  set  aside  said  judgment  merely  because  it  was  rendered 
before  it  properly  could  be  rendered.  If  so,  then  the  order 
setting  the  judgment  aside  was  not  a  final  order,  and  cannot 
at  this  time  be  reviewed  by  this  court.  {McCuHoch  v.  Dodgt^ 
8  Kas.  476.)  But  it  is  claimed  by  plaintifiT  in  error  that  the 
court  below  set  said  judgment  aside  principally  upon  the 
ground  that  the  plaintifiT's  petition  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  Nooner;  that  the  petition 
was  so  defective  that  it  could  not  sustain  or  uphold  any  judg- 
ment as  against  Nooner;  and  plaintiff  in  error  therefore  claims, 
that  the  order  setting  aside  said  judgment  is  final;  that  it  in 
effect  determines  the  action  as  between  himself  and  Nooner, 
and  prevents  any  judgment  from  being  rendered  between 
them;  and  he  therefore  claims  that  the  action  of  the  court  is 
reviewable  at  this  time.  (Code,  §§  542,  543.)  He  claims  that 
his  right  to  have  the  same  reviewed  was  complete  as  soon  as 
the  judgment  was  set  aside,  and  before  he  asked  leave  to 
amend  his  petition,  and  that  he  did  not  waive  or  suspend  such 
right  by  asking  and  obtaining  such  leave.  But  passing  over 
all  these  preliminary  questions,  we  think  the  decision  of  the 
court  below  upon  the  main  question,  and  upon  the  merits  of 
the  case,  was  correct.  We  have  already  quoted  all  the  allega- 
tions of  the  petition  that  are  supposed  to  state  any  cause  of 
action  as  against  Nooner,  and  we  do  not  think  they  state  any 
such  cause  of  action.  What  did  Nooner  admit  by  his  default, 
by  not  answering  to  said  petition!  He  merely  admitted  the 
truth  of  the  allegation  therein  contained — nothing  more,  and 
nothing  less.    He  admitted  that  he  "  Nooner  haa  or  daims  to 
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liave  some  interest  in  or  lien  upon  said  premises  as  described 
in  said  mortgage-deed;"  that  "plaintiff  is  ignorant  of  the 
nature  and  extent  thereof,  and  does  not  know  whether  Nooner 
lias  at  this  time  any  subsisting  lien  upon  said  premises,  and  he 
[plaintiff]  demands  proof  of  the  same."  These  allegations  are 
certainly  not  sufficient  to  sustain  or  uphold  any  judgment. 
The  usual  allegations  in  cases  of  this  kind  are  substantially  as 
follows:  "  That  the  defendant  G.  H.  has  or  claims  some  in- 
terest in  or  lien  upon  the  said  real  property;  but  the  same, 
whatever  it  may  be,  is  subject  to  the  lien  of  the  said  mortgage.^* 
This  form  is  taken  from  2  Esteems  Pleading  and  Forms,  266, 
No.  450.  See  also,  Miller's  PL  &  Pr.  610,  No.  208;  6  Waifs 
Pr.  199;  1  Nash  PL  &  Pr.  (4  ed.)  737,  No.  5;  2  Van  Santvoord's 
PL  (2  ed.)  No.  55;  2  Monell's  Pr.  890,  No.  147;  Curtis'  Eq.  Prac. 
59  to  62,  Nos.  18  and  19.  This  form  of  pleading,  or  of  allega- 
tion, in  this  particular  class  of  cases,  (as  above  quoted  from 
2  Estee's  PL  &  Forms,)  has  been  held  to  be  sufficient;  {JDrury 
V.  Clark,  16  How.  Pr.  424;  Frost  v.  Koon,  30  N.  T.  428,  448;) 
and  we  think  it  is  sufficient.  But  the  form  adopted  by  the 
plaintiff  below  we  think  has  never  been  held  to  be  sufficient  by 
any  court,  and  we'do  not  think  that  it  is  sufficient.  And  we 
do  not  think  that  such  a  form  ever  was  sufficient  in  any  case, 
either  in  law  or  equity.  Every  word  of  the  plaintiff's  petition 
may  have  been  true,  and  yet  Nooner  may  have  been  the  abso- 
lute owner  of  the  property  in  controversy,  holding  the  same 
free  and  clear  from  all  incumbrances.  There  is  no  allegation 
in  the  petition  that  Fletcher,  the  mortgagor,  ever  owned  or 
had  any  interest  in  the  property.  And  Nooner  claims  that  he 
himself  is  the  owner  thereof.  There  should  have  been  some 
allegation  in  the  petition  showing  that  Nooner's  claim  to  the 
property  was  junior,  or  inferior^  to  the  mortgage-lien  of  the 
plaintiff.  And  it  will  be  noticed  that  the  said  judgment  against 
Nooner  was  not  a  judgment  barring  only  such  rights  and  in- 
terests of  Nooner  as  were  subsequent  to  the  mortgage-Uen^  but  it 
was  a  judgment  that  barred  all  of  Nooner 'a  rights  and  interests 
in  and  to  the  property. 
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In  connection  with  this  subject,  and  as  to  wko  are  proper 
parties  in  foreclosure  suits,  and  as  to  what  defendants  confess 
by  a  default  in  such  suits,  see  JProst  v.  Koon,  supra;  Lewis  r. 
Smithy  9  N.  Y.  502;  same  case,  11  Barb.  162.  The  form  given 
by  Judge  Swan  in  his  work  on  Pleading  and  Precedents  (No. 
142,  page  416,)  we  think  is  hardly  sufElcient 

Counsel  for  plaintiff  in  error  has  made  a  point  in  this  coart, 
as  well  as  in  the  court  below,  that  the  service  of  the  notice  of 
the  motion  to  set  aside  said  judgment  was  not  sufBcient  Wp 
suppose  it  is  not  necessary  to  say  anything  further  upon  this 
question. 

The  order  of  the  court  below  setting  aside  said  judgment 
will  be  affirmed. 

All  the  Justices  concurring. 


W.  P.  McCoNKBLL  V.  R.  P.  Hamh,  Treasurer, 

Municipal  Bonds,  Issued  for  a  Prwaie  Purpose ^  are  Void;  Disposal  of  Ifoneys 
Collected  as  Taxes  to  Pay  8u^  Bonds  and  Coupons.  The  city  of  Neosho  Falls 
issued  certain  bonds  to  a  private  individual  to  aid  a  purely  private  enter* 
prise,  and  which  were  therefore  wholly  ultra  vires  and  void.  [C.  B,  U.  P, 
Bid.  Co.  V.  Smithf  et  oZ.,  23-745.]  Afterward  the  city  council  passed  an  ordi' 
nance  providing  for  a  levy  of  taxes  to  pay  certain  coupons  on  these  bonds. 
The  amount  of  this  levy  was  reduced  by  the  city  clerk  without  authority, 
and  as  reduced  transmitted  to  the  county  clerk,  and  entered  by  him  in  a 
separate  column  on  the  county  tax-roll,  and  then  the  roll  turned  over  to 
the  county  treasurer.  The  county  treasurer  thereafter,  at  the  usoal  tax- 
paying  time,  without  the  issue  of  any  personal  tax-warrants,  or  any  at- 
tempt to  sell  the  real  estate,  received  fix)m  the  taxpayers  this  tax  and 
paid .  it  over  to  the  city  treasurer.  The  city  treasurer  refused  to  pay  it 
over  on  demand  to  the  holder  of  the  coupons:  BM,  That  the  holder 
could  not  maintain  an  action  against  the  treasurer  for  the  money  thus 
received. 
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Error  from  Woodson  District  Oourt. 

Action  by  McOonnell  against  Sammy  to  recover  $140  alleged 
to  be  in  his  hands  as  treasurer  of  the  city  of  Neosho  Falls, 
legally  and  properly  payable  to  plaintiff  as  owner  and  holder 
of  certain  bonds  and  coupons.  All  the  necessary  facts  appear 
in  the  opinion.  The  district  court,  at  the  June  Term  1874, 
gave  judgment  in  favor  of  defendant,  and  plaintiff  brings  the 
case  here  on  error. 


C.  B.  Graves^  for  plaintiff: 

The  answer  of  Hamm  presents  no  defense  to  the  petition. 
It  simply  alleges  the  illegality  of  the  bonds  and  coupons.  But 
McConnell  did  not  sue  upon  the  bonds  or  coupons,  and  does 
not  rely  upon  their  validity.  The  publication  of  the  ordinance 
under  and  by  virtue  of  which  the  bonds  and  coupons  were 
issued;  the  publication  of  the  ordinance  levying  the  tax;  the 
fiict  that  the  tax  was  a  specific  one,  charged  separately,  not 
blended  or  mixed  with  any  other;  the  fact  that  the  payment 
of  the  tax  was  not  preceded  by  any  legal  act  or  process  tend- 
ing to  jeopardize  either  person  or  property,  together  with  the 
presumption  that  every  man  knows  the  law,  show  that  the 
tax  was  paid  voluntarily,  and  cannot  be  recovered  by  the  tax- 
payers. (5  Kas.  412;  8  Kas.  431;  1  Ohio  St.  265,  535. 

To  whom  then  does  the  money  belong?  McConnell  held 
a  claim  against  the  taxpayers,  one  which  was  charged  up 
against  each  of  them  proportionately — a  claim  which  they 
were  under  no  legal  obligation  to  pay,  perhaps,  but  neverthe- 
less one  which  they  did  pay  with  a  full  knowledge  of  all  the 
facts,  and  therefore  with  the  intention  and  desire  that  McCon- 
nell, or  whoever  should*  be  the  owner  and  holder  of  such 
claim  when  the  same  became  due,  should  receive  the  riloney. 
This  seems  conclusive,  since  the  payment  was  unaccompanied 
by  any  instruction  to  the  contrary.  Certainly,  the  taxpayers 
had  a  right  to  make  such  a  disposition  of  their  money.  Evi- 
dently they  tried  to  make  such  disposition  of  it;  and  how 
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any  one  can  rightfully  interfere  with  such  disposal,  does  not 
seem  clear.  Can  Hamm  question  their  legal  liability  for  the 
payment  of  such  claim,  by  interposing  in  his  own  behalf  a 
defense  available  only  to  the  taxpayers,  and  one  which  they 
have  expressly  waived  by  refusing  to  take  advantage  of  it? 
The  money  was  not  paid  to  the  city  in  liquidation  of  any 
claim,  or  contributed  to  any  fund :  hence  the  city  has  no  more 
right  to  or  interest  in  it  than  a  mere  stranger.  The  same  is 
true  of  Hamm,  and  every  other  person  save  McConnelL 
The  money  was  received  by  Hamm  in  trust  for  the  use  and 
benefit  of  McConnell,  and  he  cannot  divert  >or  appropriate  it 
to  any  other  purpose,  or  refuse  to  apply  it  to  the  use  intended 
by  the  taxpayers.  8  Blk.  Com.  432 ;  4  Kent  Com.  307;  Story's 
Eq.,  §§972,  1041,  1196;  2  Eas.  61;  8  Kas.  458;  5  Am.  L 
Reg.  98. 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J. :  This  case  was  tried  by  the  court,  in  the  court 
below,  on  an  agreed  statement  of  facts,  which  may  be  briefly 
stated  as  follows:  To  aid  in  the  construction  of  a  mill  for  the 
manufacture  of  wool  in  the  city  of  Neosho  Falls,  Woodson 
county,  said  city  on  the  20th  of  June  1872,  issued  and  do- 
nated to  R.  P,  A  R.  W.  Pilling  &  Bro.  its  bonds  in  the  sum 
of  $11,000,  in  denominations  of  $100  each,  numbered  suc- 
cessively from  1  to  110,  inclusive,  payable  in  ten  years,  and 
bearing  interest  at  7  per  cent  per  annum,  with  coupons  at- 
tached, numbered  successively  from  No.  1  to  20,  inclusive, 
payable  on  the  first  day  of  February  and  August  of  each 
year  respectively.  On  the  80th  of  August  1872,  said  city, 
by  ordinance  duly  published,  levied  a  tax  for  the  express 
purpose  of  providing  for  the  payment  of  interest-coupons 
Kos.  2  and  8  of  so  many  of  said  bonds  as  were  numbered 
from  No.  87  to  No.  50,  and  from  No.  85  to  No.  110,  inclusive. 
Between  the  passage  and  publication  of  said  ordinance  the 
amount  of  said  levy  was  changed  by  the  city  clerk,  and  re- 
duced in  amount,  without  authority.  Said  levy  was  then 
transmitted  by  the  city  clerk  to  the  county  clerk,  and  by  him 
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charged  on  the  tax-roll  of  said  county,  in  a  separate  column. 
Between  November  1st  1872,  and  January  15th  1873,  the  tax- 
payers of  said  city,  without  any  legal  process  or  compulsion, 
paid  to  the  treasurer  of  said  county  the  tax  levied  as  afore- 
said for  the  purpose  of  redeeming  said  coupons  Nos.  2  and  8. 
On  the  15th  of  January  1873,  the  treasurer  of  said  county 
paid  said  tax  to  Hamm,  who  was  and  is  the  treasurer  of  the 
city  of  Neosho  Falls,  and  who  now  has  the  same  in  his  pos- 
session and  under  his  control.  McConnell,  at  and  before  the 
date  of  said  tax  levy,  was,  and  he  is  now,  the  owner  and 
holder  of  said  coupon  No.  3,  which  he  duly  presented  to 
Hamm  on  the  81st  of  January  1874,  and  demanded  the  pay- 
ment of  said  money,  which  Hamm  refused  and  still  refuses 
to  make,  either  in  whole  or  in  part.  Those  of  said  bonds 
numbering  from  No.  37  to  No.  50,  inclusive,  were  registered 
in  the  state  auditor's  office  August  24th  1872,  and  those  num- 
bering from  No,  85  to  No.  110,  inclusive,  were  so  registered 
on  the  9th  of  October  1872. 

Upon  these  facts  the  district  court  found  for  the  defendant 
Was  there  error  in  this?  It  is  not  disputed  but  that  these 
bonds  were  illegal  and  void,  as  issued  for  a  purely  private  pur- 
pose; but  the  claim  is,  that  the  taxpayers  voluntarily  paid  this 
money  over  for  the  purpose  of  paying  the  coupons,  and  that 
the  city  treasurer  has  no  right  to  detain  the  money  and  prevent 
the  accomplishment  of  this  purpose,  and  that  he  holds  the 
money  in  trust  for  the  owner  of  the  coupons,  and  must  pay  it 
over  on  demand.  All  men  are  presumed  to  know  the  law,  and 
it  must  be  presumed  that  the  taxpayers  knew  that  these  bonds 
were  illegal — knew  that  the  ordinance  providing  for  a  levy 
was  without  authority,  and  the  tax  void.  And  still,  with  "all 
this  knowledge,  they  each  take  so  much  money  and  place  it 
in  the  hands  of  the  treasurer  to  pay  over  to  the  holder  of  these 
coupons.  It  is  said  that  this  is  merely  the  application  of  a 
fianiliar  principle  of  law,  that  if  A.  hands  to  B.  money,  and 
requests  him  to  pay  it  to  C,  and  B.  accepts  the  money  on  that 
request,  there  is  an  implied  promise  to  pay  it  to  C,  and  0.  can 
maintain  an  action  against  him  for  it     We  are  of  opinion  that 
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such  a  principle  is  inapplicable  to  the  facts  in  this  case.  We 
are  not  justified  in  holding  that  the  taxpayers  voluntarily  paid 
this  money  over  to  the  treasurer  with  the  request  that  he  pay 
it  to  the  coupon-holders,  nor  that  there  was  any  implied  promise 
on  the  part  of  the  treasurer  to  pay  it  to  anybody.  The  money 
was  paid,  not  because  they  wished  to  pay  it,  but  as  a  tax. 
Granted,  that  the  tax  was  without  legal  warrant,  still  it  had  all 
the  forms  of  legality.  Certain  instruments,  in  form  promises 
to  pay,  had  been  issued  by  the  municipality.  To  pay  those 
instruments  the  city  council,  the  proper  authority,  passed  an 
ordinance  directing  the  levy  of  a  tax.  The  city  clerk,  the 
proper  oflBicer,  transmitted  this  as  a  legal  and  proper  levy  to  the 
county  clerjc.  True,  he  reduced  the  amount  of  the  levy,  but 
whether  that  was  known,  to  the  taxpayers  or  not,  is  not  stated; 
and  whether,  if  known,  it  would  have  invalidated  the  tax  if 
otherwise  legal,  may  well  be  doubted.  The  county  clerk  ac- 
cepted the  levy  as  legal  and  proper,  and  entered  it  upon  the 
cou^nty  t^x-roU,  and  passed  the  roll  over  to  the  county  treasorer. 
At  the  accustomed  tax-paying  time  the  taxpayer^  come,  and 
finding  this  tax  on  the  tax-roil,  pay  it.  They  pay  it  because  it 
appears  in  form  at  least  a  charge  against  their  property,  and 
for  the  purpose  of  removing  that  charge.  The  county  treasurer 
received  it  as  tax-money,  and  as  such  paid  it  over  to  the  city 
treasurer.  Now,  because  all  these  parties,  officers,  authorities, 
and  taxpayers  erred  in  their  judgment  of  the  legal  rights, 
duties,  and  obligations  of  the  city,  and  the  taxpayers,  and  with- 
out proof  of  any  express  request  or  actual  wish  of  the  taxpayers, 
shall  it  be  held  that  when  they  went  through  the  form  of  pay- 
ing taxes  they  were  not  paying  taxes,  but  simply  engaged  in  a 
voluntary  private  transaction  of  handing  money  to  one  private 
individual  with  the  request  that  he  pay  it  to  another,  and  that 
the  treasurer  when  receiving  taxes  as  treasurer,  and  receiving 
only  such  moneys  as  appear  upon  his  books  due  as  taxes,  is 
nevertheless  entering  into  a  private  engagement  with  the 
taxpayer  to  carry  out  his  personal  wish  in  respect  to  the  re- 
ceipt and  payinent  of  money?     Thft  maxim,  that  every  one  is 
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presumed  to  know  the  law,  is,  as  every  one  really  knows,  a 
pure  fiction.  True,  public  policy  requires  its  recognition,  and 
general  application;  but  when  the  question  arises  as  to  the 
actual  state  of  a  man's  mind,  this  legal  fiction  does  not  compel 
the  court  to  find  the  fact  to  be  what  the  testimony  clearly 
shows  it  not  to  be.  Here,  there  w^s  no  express  request  from 
the  taxpayers  to  the  treasurer  to  receive  the  money  and  pay  it 
over  to  the  coupon-holders,  and  no  express  agreement  of  the 
treasurer  that  he  would  so  do;  and  the  circumstances  clearly 
negative  any  such  implied  request  or  promise.  To  sum  the 
matter  up,  a  party  to  whom  neither  the  taxpayers  nor  the  city 
owes  a  dollar  asks  the  court  to  compel  the  ofiicial  custodian  of 
the  city's  funds  to  pay  him  a  portion  of  the  money  in  his  hands 
received  in  the  form  and  through  the  processes  of  taxation, 
upon  the  claim  that  these  taxpayers  placed  these  moneys  in  the 
treasurer's  hands,  aqd  the  .treasurer  received  tiiend  tlpon  the 
request  on  the  one  hand  and  the  promise  on  the  other  to  re- 
ceive the  moneys  and  pay  them  over  to  the  claimant,  when 
there  is  no  proof  of  any  such  express  promise  or  request,  or 
that  the  parties  acted  otherwise  than  in  obedience  to  the  sup- 
posed obligations  of  the  taxing  process  and  official  station. 
We  see  no  error  in  the  ruling  of  the  court.  Whether  this 
money,  thus  erroneously  paid,  is  the  property  of  the  munici- 
pality, or  of  the  parties  paying  it  to  the  treasurer,  is  a. question 
to  be  decided  whenever  properly  presented.  It  is  enough  now 
to  decide  that  it  does  not  belong  to  the  plaintiff. 

The  judgment  will  be.  affirioed.  :  <.  . 

Kingman,  C.  J.,  concurring. 

Valentine,  J.,  Concurring  as  follows:  I  concur  in  the  judg- 
ment rendered  in  this  case.  The  bonds  mentioQed:iu  the  case 
are  unquestionably  void  for  reasons  stronger  thai^  those  men- 
tioned in  the  foregoing  opinion,  and  therefore  the*  tax  levied 
to  raise  a  fund  with  which  to  pjiy  interest  pn»sudi  boptfs  is  also 
void.  The  tax  however  was  levied  by.th^  city:  it  was  coUectec} 
for  the  city;  it  was  paid  to  city  treasurer  Hamm  for  the  city, 
and  it  is  the  city  that  apparently  owes  thei  plaintiff  McCoimell. 


234  SUPREME  COURT  OF  KANSAS. 

Yanausdeln  v.  Crenshaw. 

Hamm  is  nnder  no  obligation  nor  apparent  obligation  to  the 
plaintiff  McConnell,  nor  to  any  other  one  of  the  bondholders, 
but  only  to  the  city.  He  does  not  hold  the  fiind  in  trust  for 
the  bondholders,  but  for  the  city.  And  he  should  pay  it  out 
only  as  the  city  directs.  The  city  has  never  directed  that  ihe 
treasurer  shall  pay  any  portion  of  the  fund  to  McConnell,  and 
hence  the  plaintiff  has  no  cause  of  action  for  the  same  against 
the  treasurer. 
Judgment  affirmed. 


J.  L.  Yakausdbln,  et  oL^  v.  D.  L.  Crenshaw. 


CoNTBACT  OP  Sale;  ISme  for  Performance;  FaUure;  ItigTUa  of  Vendor  and 
Vendee,  Where  A.,  on  April  27th,  contracts  to  sell  and  deliver  to  B., 
within  three  weeks,  a  combined  reaper  and  mower,  and  in  ten  days  de- 
liveis  the  mower  without  the  reaping  attachment,  receiving  a  amaU  pay- 
ment thereon,  and  does  not  deliver  the  reaping  attachment  for  more 
than  seven  weeks  thereafter,  and  then  offers  it  to  B.,  who  refiiBes  to 
accept  it,  and  thereupon  A.  offers  to  take  back  the  mower  and  retom  all 
money  received,  with  interest,  which  proportion  B.  declines  to  accept, 
and  reiiises  to  return  the  mower,  and  it  does  not  appear  what  amount  of 
damages,  if  any,  B.  has  sustained  by  the  &ilure  to  deliver  the  reaping 
attachment  within  the  three  weeks  as  agreed,  ?idd,  that  a  judgment  in 
fbvor  of  A.  for  the  unpaid  value  of  the  mower  will  not  be  disturbed. 


Mror  from  Orawfard  District  CourU 

Action  by  Crenshaw  as  plaintiff  against  Vanausddn  and  A. 
Oamblen  to  recover  balance  due  on  sale  of  reaper.  The  facts 
are  fully  stated  in  the  opinion.  The  district  court,  at  the  Sep- 
tember Term  1874,  gave  judgment  for  plaintiff,  and  defendants 
bring  the  case  here  on  error. 

Jf.  A.  Woody  and  J.  T.  Bridgens^  for  plaintiffs  in  error. 
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The  opinion  of  the  court  was  delivered  by 

Breweb^  J.:  This  was  an  action  brought  by  defendant  in 
error  to  recover  for  a  mowing  machine  sold  and  delivered  to 
plaintiffe  in  error.  The  case  was  tried  by  the  court  without  a 
jury.  The  testimony  is  not  before  us,  but  only  the  findings  of 
fact,  and  conclusions  of  law;  and  the  only  question  presented 
is,  whether  upon  the  findings  the  proper  judgment  was  entered. 
The  findings  are,  that  Crenshaw  on  April  27th  1874  sold  to  the 
defendants  a  combined  reaper  and  mower  for  $150,  to  be  de- 
livered within  three  weeks;  that  in  ten  days  thereafter  the 
mower  was  delivered  without  the  reaping  attachment,  and  $25 
paid;  that  the  reaping  attachment  was  not  delivered  nor  ten- 
dered until  June  18th;  that  on  June  16th  the  defendants 
thinking  they  could  wait  no  longer  purchased  two  machines 
of  other  parties,  and  refused  to  receive  the  reaping  attachment 
when  tendered;  that  on  the  19th  of  June  1874  the  plaintiflT 
ofiTered  to  take  back  the  mowing  machine,  return  the  money 
received  with  25  per  cent,  interest,  and  to  pay  the  defendants 
for  one  trip  to  Girard,  and  to  release  them  from  all  obligations 
on  the  contract;  that  this  ofiPer  the  defendants  refused  unless 
plaintiflf  would  pay  them  for  six  trips  to  Girard  which  they 
had  taken  to  secure  the  reaping  attachment,  and  which  they 
claimed  to  be  worth  $2.50  per  trip;  that  the  defendants  still 
keep  the  mowing  machine,  and  that  it  is  worth  $100. 

Upon  these  findings  was  a  judgment  for  $75  in  &vor  of 
Crenshaw  erroneous?  We  think  not  True,  the  contract  was 
for  a  combined  reaper  and  mower;  but  the  mower  had  been 
delivered,  and  when  the  reaping  attachment  was  tendered  the 
defendants  refused  to  receive  it  It  does  not  lie  in  their  mouths 
therefore  to  say  that  the  plaintifi?  has  not  completed  his  con- 
tract They  refuse  to  receive  the  reaping  attachment,  and 
refuse  to  return  the  mower.  This  mower  is  worth  $100.  They 
have  paid  but  $25.  What  right  have  they  to  the  plaintifiT's 
.{MToperty  without  paying  for  it!  But^  say  the  defendants,  the 
plaintiff  did  not  perform  his  contract  in  time;  he  was  to  de- 
tiver  it  in  three  weeks  from  -  April  27th,  and  did  not  ofiTer  to 
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deliver  until  June  ISth,  more  than  seven  weeks  thereafter. 
Concede  all  that,  and  if  they  have  suffered  any  damage  by 
reason  of  the  plaintiff's  delay,  and  tim,e.  was  of  the  essence  of 
the  contract,  they  could  recoup  such  damages.  Bi^t  no  dam- 
ages are  found.  True,  they  bought  other  machines;  but  it 
does  not  appear  what  they  paid  for  them ;  or  that  they  paid 
more  than  their  actual  value;  or  that  they  could  not  turn 
round  and  sell  them  immediately  at  a  profit  It  does  not  ap- 
pear that  they  are  damaged  to  the  amount  of  a  farthing  by 
this.  They  took  six  trips  to  Qirard,  which  they  claim  were 
.worth  $2.50  per  trip,  but  there  is  no  finding  that  they  were 
worth  a  cent,  or  had  cost  a  cent,  or  that  they  had  lost  anything 
thereby.  Surely,  there  is  nothing  from  which  we  can  say  what 
damages,  if  any,  they  sustained  by  reason  of  the  delay. 

Upon  the  facts  therefore  as  found,  we  do  not  see  that  there 
was  any  error  in  the  judgment,  and  it  must  be  affirmed. 

All  the  Justices  concurring. 


CiTT  OF  Emporia  v.  H.  R  Korton,  ei  oL 

1:  OoserraxKmov  of  fiTAftrrsB;  General  Rule  ae  to  Repeaii;  QM^IeaHon. 
V  The  rule  o£  oonstruetion,  (Gen.  Stat.  p.  999i,}  that  *^The  provisions  of  any 
...  statute  so  £|r  as  the^  are;  tHe  same  as  those  of  any  prior  enactmeni, 
shall  be  construed  as  a  continuation  of  such  plrovisions  and  not  as  an 
amendment,"  is  subject  to  the  qualification,  '^  unless  such  construction 
would  be  inconsistent  with  the  manil^t  Inteiit  of  the  legislature,  or  re- 
pugnant to  the  contepct  of  the  statute." 

■ 

{2.  ',   . !    ' —  LegMuive  Intent,  Ascertained,    In  dstenninJAg  the  intent  of  the 
legislature,  the  court  is  not  limited  to  a  mere  consideraUon  o(  the  word* 
,    employed,  but  may  properly  look  to  the  purpose  to  be  accomplished,  the 
''     necessity  aiid  Effect  of  the  stdtuTte,'  under  the  different  constructions  sag- 
'<  '  gested.-    lJt<Me$ V. suite, I'-ZrZ]- Du^ t/Reyno^  FvUipairiek 9, Odh 

.  ;  /i^rt,  ?:«.]..    .         ,   ..  ^   :     :     .: 

,;&.  -^ —  It; will  not  be  impute  U>  the  leti^Ubire  th«|i  it  intended  to  «i^ 

through  the  form  and  time  and  expense  of  legislation  to  accomplish 


JAKXJART  TERM,  1876.  287 

Statement  of  the  Case. 

nothing,  or  to  do  that  already  ftilly  and  completely  done.  IPr&hibitory- 
Amendment  Cases f  24-716.] 

4.  ■'  JUenactmeni  o/  Laws,    It  may  be  stated  aa  a  general  rule,  that 

where  the  legislature  enacts  a  law  which  is  the  same  in  terms  as  a  former 
statute,  if  such  former  statute  has  prior  thereto  wholly  accomplished  its 
purpose,  and  exhausted  its  force,  the  latter  law  must  be  held,  notwith- 
standing the  rule  of  construction  quoted  in  the  first  paragraph  of  this 
syllabaa,  to  be  a  new  enactment,  and  not  merely  a  oontinuation  of  the 
former. 

Motion  for  Rehearing. 

The  action  of  Norton  and  others  was  for  an  injunction  against 
the  treasurer  of  Lyon  county,  the  Ciiy  of  Emporia^  and  others, 
to  restrain  the  collection  of  certain  '^  assessments "  levied  by 
the  city  of  Emporia  in  1871  on  the  lots  of  the  plaintiffs  to  pay 
contractors  for  macadamizing,  curbing  and  guttering  Commer- 
cial street  in  said  city.  The  case  was  in  this  court  first  at  the 
July  Term  1872,  and  is  reported  in  10  Kas.  491,  as  Gilmore  v. 
Norton.  It  came  here  again,  and  is  reported  in  18  Kaa.  569,  as 
C%  of  Emporia  v.  Norton.  In  each  instance  the  district  court 
had  decreed  a  perpetual  injunction  in  favor  of  Norton  and 
others,  and  in  each  this  court  reversed  the  decree  of  t^e  district 
court.  Norton  and  others  now  move  for  a  rehearing  in  the  case 
last  mentioned — Ciiy  of  Emporia  v.  Norton^  18  Kas.  569.  The 
work  for  which  the  special  taxes  or  "  assessments  "  were  levied 
on  the  lots  of  the  adjacent  lot-owners  was  done  in  1871,  under 
a  contract  with  the  city.  When  tiiis  contract  was  let,  the  city 
of  Emporia  was  governed  by  the  city-charter  act  of  1868,  (Gen. 
Stat.,  ch.  19,)  and  the  amendatory  act  passed  and  approved 
March  2d  1871,  (ch.  62,  Laws  1871,  p.  144.)  Said  act  of  1868 
contained  the  following  provision: 

"  Sec  81.  Before  the  city  council  shall  make  any  contract  for 
building  bridges  or  sidewalks,  or  for  any  work  on  streets,  or 
for  any  dther  work  or  improvement,  an  estimate  of  the  cost 
thereof  shall  be  iqade  by  the  city  engineer,  and  submitted  to 
the  council,  and  no  contract  shall  be  entered  into  for  any  wo^k 
or  improvement  for  a  price  exceeding  such  estimate,  and  iti 
advertising  for  bida  for  any  such  Vork,  the  Council  shall  c^iiBe 
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the  amount  of  Buch  estimate  to  be  publiahed  therewith/'  (Geo. 
Stat,  p.  169.) 

The  district  court  decided  that  this  section  had  not  been 
complied  with  in  this,  that  no  estimate  hsid  been  made  .of  the 
cost  of  the  improvements  before  the  contract  was  made.  Said 
ch.  62,  laws  of  1871,  is  entitled  ^^An  act  relating  to  the  powers 
and  government  of  cities  of  the  second  class/'  etc.,  and  it  con- 
tains the  following  curative  provision: 

"  Seo.  20.  In  case  the  corporate  authorities  of  any  city  have 
attempted  to  levy  or  assess  any  taxes  for  improvement,  or  for 
the  payment  of  any  bonds  or  other  evidences  of  debt,  which 
taxes  or  bonds  are  or  may  have  been  informal,  illegal  or  void, 
for  the  want  of  sufficient  authority  or  other  cause,  the  council 
of  such  city,  at  the  time  fixed  for  levying  general  taxes,  shall 
relevy  and  reassess  anv  such,  taxes  in  the  manner  provided  in 
this  act,  or  shall  bond  such  taxes  and  assessments  as  herein 
provided  for  their  city  indebtedness." 

Said  acts  of  1868  and  1871  were  in  force  when  the  action 
below  was  commenced  in  October  1871.  While  said  act  was 
pending,  and  before  it  was  decided  in  this  court,  when  first 
here,  the  legislature  passed  ch.  100,  laws  of  1872,  entitled  ^'An 
act  to  incorporate  cities  of  the  second  class,  and  to  repeal 
former  acts.''  (Laws  of  1872,  p.  192.)  Said  act  contains  most 
of  the  provisions  of  the  charter-acts  of  1868  and  1871.  It  also 
contains  this  section : 

<^8bc.  41.  In  case  the  corporate  aiithorities  of  any  city  have 
attempted  to  levy  any  taxes  or  assessments  for  improvement, 
or  for  the  payment  of  any  bonds  or  other  evidence  of  debt, 
which  taxes,  assessments  or  bonds  are  or  may  have  been  in- 
formal, illegal  or  void,  for  the  want  of  sufficient  authority  or 
other  cause,  the  council  of  such  city  at  the  time  fixed  for  levy- 
ing general  taxes  shall  relevy  and  reassess  any  such  assessments 
or  taxes  in  the  manner  provided  in  this  act."  (Laws  of  1872, 
p.  204.) 

In  13  Kas.  569,  588,  this  court  held  that  said  §41  was  con- 
stitutional and  valid,  and  its  effect  was  to  cure  the  defect  in 
the  original  levy  of  the  taxes  or  assessments  complained  o£ 
The  motion  for  a  rehearing  is  addressed  mainly  to  the  con- 
struction and  effect  of  the  several  provisions  above  quoted. 
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B.  M.  StiggleSj  for  Norton  and  others,  in  support  of  the 
motion  for  rehearing. 

The  opinion  of  the  court  was  delivered  by 

Brewbr,  J.:  A  motion  for  a  rehearing  in  this  case  has  been 
made,  and  an  extended  written  argument  filed  in  support 
thereof.  The  point  made  is  this:  The  court  in  the  prior 
opinion  rested  the  decision  upon  the  curative  efiect  of  the 
41  st  section  of  ch.  100  of  the  laws  of  1872.  The  work,  pay- 
ment for  which  the  city  was  seeking  to  collect,  was  done  in 
1871.  This  curative  section  was  enacted  subsequently,  in 
1.8729  and  we  held  it  valid,  and  applicable  to  the  proceedings 
in  question.  Now  counsel  contends  that  this  41st  section  is 
substantially  the  same  as  the  20th  section  of  ch.  62  of  the 
laws  of  1871,  and  must  therefore  be  considered  as  enacted  in 
1871,  and  before  instead  of  after  the  work.  .He.  rests  this 
claim  upon  a  rule  for  the  construction  of  statutes  found  on 
page  999  of  the  Gen.  Stat.,  which  reads: 

''  The  provisions  of  any  statute,  so  far  as  they  are  the  same 
as  those  of  any  prior  enactment,  shall  be  construed  as  a  con- 
tinuation of  such  provisions,  and  not  as  a  new  enactment 

This,  as  are  all  the  other  rules  of  construction,  is  subject 
however  to  this  important  qualification  which  prefaces  them: 
"In  the  construction  of  the  statutes  of  this  state  the  follow- 
ing rules  shall  be  observed,  unkss  such  construction  would  be 
inconsistent  with  the  manifest  intent  of  the  legislature^  or  repugnant 
to  the  context  of  the  statute,^*  Now  in  determining  the  intent 
of  the  legislature  we  are  not  limited  to  a  mere  consideration 
of  the  language  employed.  We  may  properly  look  to  the 
purposes  to  be  accomplished,  the  necessity  and  efiTect  of  the 
enactment  under  the  different  constructions  suggested.  Thus, 
if  the  legislature  should  pass  at  one  session  an  act  for  raising 
revenue,  which  should  specify  no  year,  but  simply  direct  the 
levy  of  a  certain  tax,  and  the  succeeding  legblatnre  should 
pass  an  act  in  exactly  the  same  language,  no  one  would  con* 
^nd  that  the  second  was  a  mere  continuation  of  the  first, 
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taking  effect  as  of  its  date,  and  providing  for  no  new  levy. 
For  the  manifest  intent  of  the  legislatare,  an  intent  not  mani- 
fested by  the  form  of  words,  but  by  the  purposes  to  be  ac- 
complished, and  the  surrounding  circumstances,  repudiates 
such  a  construction.  So,  if  in  1875  the  legislature  had  passed 
an  act  in  exactly  the  same  language  as  ch.  20  of  the  laws  of 
1874,  appropriating  $7,000  to  the  Leavenworth  Protestant 
Orphan  Asylum,  is  it  not  plain  that  the  same  vrould  have 
accomplished  a  new  donation?  So  again,  if  year  by  year 
we  found  the  legislature  passing  acts  in  the  same  terms, 
validating  , defective  tax  proceedings,  and  curing  irregulari- 
ties therein,  would  not  every  one  be  constrained  to  say  that 
these  successive  acts  should  be  construed  as  separate  enact- 
ments, each  operating  upon  all  defects  and  irregularities 
prior  to  it,  and  not  as  simply  a  continuation  of  the  first  and 
operating  only  iipon  matters  prior  to  that?  For  otherwise, 
why  this  repetition  of  laws?  In  the  illustration  last  cited 
the  first  enactment  would  cure  (so  far  as  remedial  legislation 
can  cure)  all  the  preexisting  irregularities  and  defects;  and  a 
mere  repetition  would  add  nothing  to  its  curative  power. 
And  to  impute  to  the  legislature  an  intent  to  go  through  the 
form  and  time  and  expense  of  legislation  to  do  that  already 
fully  and  completely  dpne,  is  unwarranted. 

Now,  is  there  any  principle  underlying  these  several  cases  of 
legislation  which  serves  tp  indicate  the  legislative  intent — any 
fact  which  makes  plain  its  purpose  ?  This  fact  is  evident  in 
reference  tp  them  all.  The  earlier  act  had  accomplished  its 
purpose,  and  spent  its  force  prior  to  the  enactment  of  the 
second.  Much  of  legislation,  perhaps  most,  is  prospective  in 
its  reach,  and,  so  to  speak,  of  continuing  operation.  That  is, 
it  establishes  a  rule  of  action  for  future  and  indefinite  time, 
operating  upon  all  matters  which  may  thereafter  arise  coming 
within  its  terms.  Thus,  tl^e  crimes  act,  defining  what  shall 
constitute  certaiu  offenses,  an(^  prescribing  penalties  therefor, 
operates  upon  all  acts  thereafter  done  coming  within  its  terras. 
In  case,  of  a  repetition  of  such  legislation  it;  may  well  be  held, 
m  view,  of  the  rule  of  construction  aboye  quoted,  that  in  th<^ 
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absence  of  any  particular  matters  indicating  a  contrary  intent, 
the  second  enactment  simply  keeps  alive  and  continues  in  force 
the  prior.  This  preserves  that  continuity  in  legislation  which 
is  the  evident  purpose  of  the  rule.  It  prevents  those  unfortu- 
nate breaks  and  interruptions,  with  their  deplorable  results, 
which  in  the  absence  of  such  a  rule  have  been  so  often  felt  and 
so  frequently  noticed  by  courts  here  and  in  other  states.  But 
there  is  some  legislation  which,  though  prospective,  operates 
only  for  the  performance  of  a  single  definite  act;  and  some 
retrospective,  operating  upon  existing  and  past  circumstances, 
and  defining  the  rights  and  obligations  derived  therefrom.  In 
both  such  cases  the  law  is  without  any  continuing  force.  In  the 
first  case,  when  the  act  authorized  or  required  has  been  done, 
the  law  has  exhausted  its  purpose,  and  spent  its  force.  And  in 
the  second,  it  accomplishes  its  purpose  at  the  very  moment  of 
its  passage.  In  a  certain  sense  it  dies  at  the  moment  of  its 
birth.  Thus,  an  act  authorizing  an  appropriation,  accomplishes 
its  purpose  and  exhausts  its  force  when  the  appropriation  has 
actually  been  made;  and  an  act  validating  prior  defective 
acknowledgements,  or  irregular  tax  proceedings,  accomplishes 
its  purposes  as  soon  as  it  is  passed.  It  becomes  no  stronger  by 
lapse  of  time,  and  reaches  and  operates  upon  no  other  matters. 
N^ow  in  such  cases,  if  a  succeeding  legislature  enacts  a  similar 
law  it  cannot  be  that  the  legislature  intended  simply  a  continu- 
ation of  the  prior  law,  for  there  is  really  nothing  to  continue — 
that  law  has  ceased  to  have  force.  It  has  no.  living,  present 
operation,  nothing  to  be  continued.  And  the  only  way  in 
which  an  intent  to  accomplish  anything  can  be  established  is 
by  construing  the  later,  law  as  a  new  enactment. .  It  must  be 
presumed  that  the  legislature  was  familiar  with  the  rules  it  had 
laid,  down  foi;.  the  construction  of  its  own  enactments,  under- 
stood  the  scope  and  effect  of  its  legislation,  and  by  every  law 
ij^tended  to  accomplish  something.  We,  think  therefore  that 
this  may  be  stated,  as  a  general  rule,  tha};  where  the  legislature 
enacts  a  law  which  is  the  same  in  terms  as  a  prior  statute^  ii 
such  prior  statute  has  wholly  accomplished  its  purpose,  and 
spent  its  force,  the  latter  law  must  be  held,  notwithstanding 
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the  rule  of  constraction  quoted,  to  be  a  new  enactment,  and 
not  merely  a  continuation  of  the  former.  We  have  given  this 
subject  careful  thought,  for  our  first  impression,  after  reading 
the  brief  of  counsel,  was,  that  his  point  was  a  good  one.  But 
the  disastrous  results  which  would  flow  from  making  this  rule 
one  of  general  application  caused  us  to  hesitate  and  reexamine 
the  matter.  That  reexamination  has  satisfied  us  of  the  sound- 
ness of  the  distinction  we  have  drawn  between  the  classes  of 
legislation  as  affected  by  this  rule.  Upon  that,  this  motion  is 
decided.  We  may  be  pardoned  also  for  suggesting  this  query: 
Does  the  rule  in  any  case  prevent  the  later  law  from  operating 
as  a  law  of  the  date  of  its  passage  upon  all  matters  within  its 
terms?  Is  it  not  satisfied  when  it  preserves  a  continuing  force 
to  the  legislative  command,  a  continuing  operation  to  the  legis- 
lative rule,  leaving  to  each  law  to  act  as  a  present  expression  of 
legislative  intent  upon  all  matters  within  its  terms?  Must  both 
laws  in  effect  bear  date  as  of  the  time  of  the  enactment  of  the 
first?  We  have  assumed  in  this  case  that  the  law  of  1871  was 
purely  retrospective  in  its  operations;  that  it  applied  only  to 
prior  defects  and  irregularities,  and  was  not  intended  to  apply 
to  defects  that  might  thereafter  arise  in  subsequent  tax  pro- 
ceedings. Such  is  the  claim  of  counsel,  and  for  the  purposes 
of  this  case  and  argument  we  do  not  question  the  claim.  We 
have  also  assumed  that  there  is  such  a  similarity  between  the 
two  statutes  as  to  bring  them  within  the  terms  of  the  quoted 
rule,  although  the  latter  law  speaks  of  *' taxes  and  assessments 
for  improvements,"  while  the  language  of  the  former  is  "taxes 
for  improvements."  The  claim  of  counsel  is,  that  the  context 
makes  it  plain  that  this  expression  was  intended  to  include  both 
taxes  and  assessments  in  the  sense  that  these  terms  are  gener- 
ally used.  To  sustain  this  claim  he  has  devoted  a  large  portion 
of  his  argument.  Yet  conceding  both  these  matters  to  be  as 
counsel  claims,  we  are  constrained,  for  the  reasons  given,  to 
decide  adversely  upon  the  main  question,  and  must  overrule 
bis  motion. 

All  the  Justices  concurring. 
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0.  H.  P.  Pole,  et  aly  v.  Jbhil  Anderson. 

Wbitten  Contbact;  Terms  and  Conditions;  Oonttmporaneoui  Parol  OontracL 
On  December  22d  1873,  Anderson  received  of  F.  and  another  203  Texas 
steers,  to  be  taken  care  of  and  fed  by  him  for  P.  until  July  10th  1874,  and 
Anderson  was  to  receiTe,  as  comxiensation  therefor,  five  cents  for  each 
pound  which  each  steer  should,  at  the  end  of  that  time,  weigh  over  and 
above  eight  hundred  and  fifty  pounds.  Afterward,  and  on  March  4th 
1874,  said  contract  was  superseded,  as  both  parties  admit,  by  another 
contract,  under  which  second  contract  P.  received  back  all  of  said  steers 
except  100  head.  At  the  time  this  second  contract  was  entered  into  a 
written  instrument  was  executed  by  Anderson,  which  reads  as  follows: 
"This  agreement,  witnesseth,  that  whereas  we  have  become  satisfied  we 
cannot  carry  out  and  fulfill  our  contract  made  and  entered  into  with  F. 
on  the  22d  of  Becember  1878,  about  feeding  their  cattle,  we  therefore 
hereby  agree  to  release  to  them  all  but  100  head  of  heaviest  steers,  which 
we  agree  to  take  at  1,000  pounds  each  and  feed  according  to  our  original 
contract  at  five  cents  per  pound  for  all  they  may  gain  by  the  first  of  July 
next."  Heldf  that  notwithstanding  said  written  instrument,  the  plaintiff 
Anderson  might  show  that  P.  by  a  parol  contract  entered  into  at  the 
time  or  before  the  execution  of  said  written  instrument,  agreed  to  pay 
the  plaintiff  as  compensation  for  taking  care  of  and  feeding  said  203  head 
of  steers  from  December  22d  1878  until  March  4th  1874,  what  was  reason- 
able and  right,  to-wit,  compensation  for  the  admitted  gain  of  the  100 
head  which  Anderson  was  to  keep  after  March  4th,  and  reasonable  com- 
pensation for  feeding  and  taking  care  of  the  others,  less  what  P.  had  al- 
ready paid  him.  [As  to  permissible  defenses  to  written  instruments,  not 
denied  under  oath,  see  Washington  v,  Hobart,  17-275;  Neil  v.  Case,  et  ai,, 
25-610;  Nutt  v,  Humphrey,  32-100.] 


Brrcr  from  Miami  Distriet  Oowrt. 

Action  by  Anderson  as  plaintiff  to  recover  a  balance  alleged 
to  be  due  bim  from  Polk  and  another  on  contract.  His  account 
as  stated  in  tbe  petition  amounted  to  (2,605,  and  he  admitted 
payments  in  tbe  sum  of  (515;  balance  claimed,  (2,090.  An- 
swer, a  general  denial,  and  a  counterclaim  for  damages.  Tbe 
material  £Etct8  are  stated  in  tbe  opinion.  Trial  at  tbe  June 
Term  1874  of  the  district  court    Verdict  and  judgment  in 
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favor  of  Anderson  for  11,700,  and  the  defendants  bring  the 
case  here  on  error. 


W.  JR.  Waffstaffy  and  V.  D,  Craig ^  for  plaintife  in  error: 

Anderson  claims  reasonable  compensation  for  feed  and  care 
of  cattle.  Polks  deny,  and  set  np  two  written  contracts,  cov- 
ering the  subject-matter  in  the  petition.  Anderson  in  reply 
admits  the  execution  of  the  written  contracts.  Then  there 
can  be  no  issue  as  to  damages  as  set  up  in  the  petition.  The 
issues  for  trial  to  jury  are  on  the  new  matter  in  the  answer 
and  reply.  There  can  be  no  issue  on  the  first  written  con- 
tract, because  that  was  mutually  adjusted  by  the  parties,  as 
shown  by  the  second  contract  The  remaining  issues  of  fact 
arise  on  the  second  contract,  and  the  new  matter  in  the  third 
defense,  and  the  new  matter  set  up  in  the  reply.  All  the  evi- 
dence proves  the  written  contracts,  and  none  contradicts;  all 
the  evidence  shows  a  settlement  under  the  second  contract,  and 
none  contradicts;  all  the  evidence  shows  that  Anderson  com- 
menced feeding  the  101  head  under  the  second  contract  on  the 
4th  of  March,  and  none  contradicts;  all  the  evidence  shows 
that  the  Polks  took  the  101  head  of  cattle  into  custody  on  the 
20th  of  March,  and  none  contradicts;  all  the  evidence  shows 
that  after  March  20th,  Anderson  never  expended  either  time 
or  money  in  caring  for  said  stock,  and  none  contradicts;  all  the 
evidence  shows  that  Anderson  had  the  charge,  care  and  feeding 
of  said  stock — 101  head — 16  days  and  no  more;  all  the  evi- 
dence shows  that  before  the  20th  of  March,  Anderson  sent  word 
to  the  Polks  that  he  would  feed  the  cattle  no  more  com  than  he 
had  on  hand,  unless  Polks  would  send  him  more  money;  all 
the  evidence  shows  that  Anderson  had  not  sufi^cient  feed  on 
hand  to  provide  for  said  cattle  under  said  contract  without 
making  additional  purchases;  all  the  evidence  shows  that  the 
101  head  oJF  cattle,  from  March  4th  to  March  20th,  had  not 
increased  in  weight;  all  the  evidence  show9,that  Anderson 
'  by  contract  was  to  receive  five  cents  per  potmd'  ioi  increase  of 
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weight  over  1,000  pounds  on  each  steer,  and  no  more.  There 
is  no  evidence  to  show  the  reasonable  and  probable  increase  of 
each  steer  with  proper  feed  under  the  (Contract  to  March  20th. 
It  seems  clear  from  a  general  view  of  the  pleadings  and  the 
evidence,  that  the  jury,  in  making  up  a  verdict  in  the  sum  of 
11,700,  disregarded  all  the  issues  made  up  in  the  case,  disre- 
garded the  binding  obligations  of  the  written  contracts,  and 
attempted  to  and  did  make  up  their  verdict  on  the  theory  of  a 
reasonable  compensation  as  alleged  in  the  petition,  not  upon 
issues  joined,  and  in  violation  of  the  established  rules  of  the 
courts  of  law.  12  Eas.  162;  8  Eas.  497;  12  Am.  L.  Keg.'442; 
12  Ohio  St.  860. 

The  verdict  and  judgment  ought  to  be  set  aside  and  a  new 
trial  granted,  on  the  ground  of  newly*discovered  evidence; 
for  misconduct  on  the  part  of  officers  of  the  court  pending  the 
trial;  for  misconduct  and  unlawful  combinations  of  witnesses 
on  the  part  of  the  defendant  in  error  pending  the  trial,  by 
which  the  rights  of  the  plaintiffi  in  error  were  prejudiced. 

iSmpson  ^  Braymany  for  defendant  in  error. 

r 

The  opinioii  of  the  court  was  delivered  by 

Valbntinb,  J. :  This  was  an  action  brought  by  Jehil  Ander- 
son against  0.  H.  P.  Polk  and  John  W.  Polk,  for  taking  care 
of  and  feeding  203  head  of  cattle  from  December  22d  1878  to 

'  March  22d  1874.  We  do  not  think  that  the  issues  in  the  court 
below  were  what  the  plaintiffi  in  error  (defendants  below)  now 
seem  to  claim  them  to  have  been.  The  case  was  certainly  not 
tried  in  the  court  below  as  though^  such  were  the  issues,  but 
was  tried  upon  a  v^ry  different  theory.  By  the  original  con- 
tract between  Anderpon  and  the  Polks,  Anderson  was  to 
receive  as  compensation  for  taking  care  of  and  feeding  said 

.  cattle,  from  De'cenaher  22d  1873  until  'July  lOth  1874,  Ave 
cents  fpr  each  pound  which  each  steer  (for  they  were  «tll  Texas 
steerq)  shoyl^  at  the  end  of  that  time  wei^h  over  and  above 
eight  hundred  and  fifty  pounds.     Afterwai'd,  and  on  Mai'eh 
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4th  1874,  this  contract  was  superseded,  as  both  parties  admit, 
by  another  contract,  under  which  second  contract  the  Polka 
received  back  all  of  said  cattle  except  100  head.  The  Polks 
claim  that  said  original  contract  was  superseded  by  a  contract 
wholly  in  writing.  Anderson  claims  that  it  was  not  This 
issue  we  think  was  sufficiently  raised  by  the  pleadings;  and 
the  whole  case  was  tried  in  the  court  below  upon  the  theory 
that  this  question  was  put  in  issue  by  the  pleadings.  It  is  ad- 
mitted by  the  pleadings  that  at  the  time  said  second  contract 
was  made  the  following  written  instrument  was  executed|  to- 
witi 

"This  agreement,  signed  and  delivered  this  4th  day  of 
March  1874,  witnesseth;  that  whereas,  we  have  become  satis- 
fied we  cannot  carry  out  and  Ailfill  our  contract  made  and  en- 
tered into  with  John  W.  Polk  and  O*  H.  P.  Polk  on  the  22d 
December  1874  about  feeding  their  cattle,  we  therefore  hereby 
agree  to  release  to  them  all  but  100  head  of  heaviest  of  steers, 
which  we  agree  to  take  at  1,000  pounds  each,  and  feed  accord- 
ing to  our  original  contract  at  five  cents  per  pound  for  all  they 
may  gain  by  the  first  of  July  next    Witness  our  hands. 

Tbmpt  Akdbrson. 

Jbhil  Akdrrsok.'' 

The  Polks  claim  that  this  embodied  the  whole  of  the  second 
contract,  and  that  by  virtue  of  it  Anderson  was  to  have  noth- 
ing for  feeding  said  203  head  of  cattle  from  December  22d  1873 
to  March  4th  1874.  Anderson  on  the  contrary  claims  that  this 
did  not  embody  the  whole  of  said  second  contract;  but  by  vir- 
tue of  the  terms  of  said  second  contract,  as  it  was  in  fiict  made, 
he  was  to  receive  as  compensation  for  feeding  said  cattle  from 
December  22d  to  March  4th  what  was  reasonable  and  right, 
to- wit:  he  was  to  receive  compensation  for  the  admitted  gain 
of  the  100  head  which  he  was  to  keep  after  March  4th,  and 
reasonable  compensation  for  feeding  and  taking  care  of  the 
others,  less  what  the  Polks  had  already  paid  him.  This,  the 
pleadings  as  well  as  the  evidence  show.  But  the  question 
arises,  could  Anderson  show  this,  either  by  the  pleading  or  the 
evidence,  after  he  had  admitted  the  execution  of  said  written 
mstrument.    We  think  he  could.     It  would  not  tend  to  vary 
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or  contradict  the  terms  of  said  written  instrament.  Said  writ- 
ten instrument  evidently  does  not  contain  the  whole  of  the 
contract  as  made  by  the  parties.  It  does  not  show  what  the 
Polks  agreed  to  do.  All  that  they  agreed  to  do  rests  wholly 
in  parol.  They  admit  that  they  agreed  to  receive  the  cattle 
which  Anderson  released;  and  to  dispense  with  said  original 
contract;  but  this  is  not  shown  by  said  written  instrument.  It 
rests  wholly  in  parol.  And  why  may  not  the  balance  of  Polk's 
agreement,  as  claimed  by  Anderson,  rest  in  parol?  The  writ- 
ten instrument  does  not  pretend  to  show  that  Anderson  was  to 
receive  no  compensation  for  his  care  and  fted  iiirnished  to  the 
cattle  prior  to  March  4th.  And  Anderson  claims  that  the 
Polks  agreed  that  he  should.  Besides,  it  is  shown  both  by 
the  pleadings  and  Anderson's  evidence  that  Anderson  is  an 
illiterate  man,  that  he  cannot  read,  that  he  relied  upon  the  state- 
ments of  the  Polks,  or  rather  upon  the  statements  of  Polks' 
agents,  as  to  what  said  written  instrument  contained,  and  that, 
from  such  statements  he  believed  at  the  time  he  authorized  his 
name  to  be  signed  to  said  written  instrument  that  it  contained 
all  that  he  now  claims  was  included  in  said  second  contract  as 
it  was  in  fact  made  by  the  parties.  But,  however  said  written 
instrument  might  be  construed,  still  the  verdict  should  have 
been  for  Anderson  and  against  the  Polks  for  some  amount; 
for,  taking  the  second  contract  as  the  Polks  claim  that  it  was, 
they  violated  even  it*  They  drove  away  said  100  head  of 
cattle  on  March  20th  without  the  consent  of  Anderson.  This 
substantially  disposes  of  this  case  in  this  court.  It  is  wholly 
uBnecessary  to  discuss  the  points  made,  that  the  verdict  is 
against  the  evidence,  or  is  excessive,  for  it  is  certainly  not 
more  so  than  numerous  verdicts  which  this  court  has  already 
sustained. 

The  plaintiffs  in  error  also  moved  for  a  new  trial  because  of 
newly-discovered  evidence.  Now  so  far  as  the  newly-discov- 
ered evidence  was  relevant  and  competent,  it  was  merely 
cumulative,  and  we  think  by  the  exercise  of  reasonable  dili- 
gence it  could  have  been  obtained  for  the  trial.  The  testi- 
mony of  Ira  Allison  would  have  been  merely  cumulative. 
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It  would  have  had  scarcely  any  weight  in  the  casCi  and  prob- 
ably by  the  exercise  of  the  slightest  diligence  it  could  have 
been  procured.  It  would  seem  from  the  evidence  that  Alli- 
son was  a  half-witted  boy;  that  he  came  to  Paola,  and  into 
the  court-room,  without  a  subpcBua,  for  the  purpose  of  testify- 
ing for  the  Polks;  that  some  of  the  witnesses  for  Anderson, 
and  one  of  the  bailiflfe  of  the  court,  played  what  they  con- 
sidered a  practical  joke  upon  him,  and  scared  him  out  of 
town.  Now  this  conduct  may -have  been  reprehensible,  but 
the  plaintiff  Anderson  was  not  responsible  for  it  He  knew 
nothing  of  it  till  after  the  trial. 

We  think  there  was  no  error  or  irregularities  in  any  of  the 
proceedings  that  would  authorize  a  reversal  of  the  judgment 
below. 

The  judgment  will  therefore  be  affirmed. 

All  the  Justices  concurring. 


William  Simpson  v.  Ezbkixl  J.  Boriho. 

Ejbctmicnt  ;  What  TUU  ia  Sufficient  to  Maintain  Action,  Any  kind  of  an  estate 
in  land|  legal  or  eqaitable,  is  sufficient  to  enable  a  plaintiff  to  recover  in 
an  action  in  the  nature  of  ejectnient,  nnder  {595  of  the  civil  code,  as 
against  a  party  who  has  no  interest  in  the  property.  The  question  of 
who  shall  recover,  in  such  an  action,  depends  entirely  upon  the  question, 
which  party  has  the  paramount  right  to.  the  property  in  controversy. 
iStaU  V,  StringfeUow,  2-263;  Bancroft  v.  Chamben,  10-364;  K.  P.  Rly,  Oo.f. 
Jfc-Brom^,  10-415;  8totdv.HyaUylZ^2S2;  0*Brienv.Weth^dl,14rS22;  Dvf- 
fiyv.Jiaff€rty,15-4i;  Mooney  v.  Olim,  21*^1 ;  A.  T.ds  &F,  Bid,  Oo.v.  FraOtt^ 
80-71 ;  HoUenbach  v,  Eu,  31-88;.  A  T.  &  &,F,  Bid.  Co.  v. Bockwood,  25^302; 
see  cases  cited  in  Everett  v.  Luskf  19-195.] 

JSyror  from  Bourbon  District  Cburt 

Ejbctmbnt,  brought  by  Boring^  to  recover  posaession  of 
eighty  acres  of  knd.  Plaintiff  claimed  .to  .be  the  legal  and 
equitable  owner,  and  to  be  entitled  to.  t^he  imn^ediate  posses- 
sion.     Simpson  answered,  first,  a  geneii^l  denial;  second,  para- 
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mount  title  in  himself;  third,  '^  that  the  matter  ia  dispute  was 
res  adjudkaiay  having  once  been  litigated  and  decided  in  an 
action  between  the  same  parties  in  the  same  court/'  making  a 
profert  and  an  exhibit  of  the  record  in  an  action  of  trespass 
formerly  tried  in  said  court,  wherein  "said  Williain  Simpson 
was  plaintiff,  and  said  B.  J.  Boring  was  defendant."  [  Said  "  ex- 
hibit" shows  among  other  things  that  Simpson,  in  September 
1872,  filed  a -petition  in  trespass,  which  petition  contains  two 
counts — the  first,  alleging  that  Simpson  in  and  previous  to 
the  year  1871  was  in  the  possession  of  certain  lands,  (being  the 
same  lands  in  controversy  in  this  action,)  and  that  Boring  in 
March  1871,  and  on  divers  days  since  that  date,  had  broken 
and  entered  his  (Simpson's)  close,  and  committed  injuries  to 
the  grass  growing  thereon,  and  had  broken  and  destroyed  the 
fences,  etc.  In  the  second  count,  Simpson  alleged  that  he  was 
"the  owner  of  certain  boards,  rails,  posts  and  stakes,  and  other 
fencing  materials,  which  property  was  in  March  1871"  on  said 
lands,  and  that  Boring  had  "  seized,  taken,  broken,  cut,  knocked 
down,  injured  and  destroyed  said  personal  property,  to  the  dam- 
age," etc.  To  said  petition,  (as  shown  by  the  record,)  Boring, 
in  October  1872,  filed  an  answer,  which  ccmtained,  first,  a  gen- 
eral denial;  second,  that  he  at  the  time  of  the  alleged  tres- 
passes was  "in  the  actual  and  lawful  possession  of  the  lands 
described  in  plaintiff's  petition;"  and  third,  that  he  (Boring) 
"  is,  and  at  the  times  mentioned  was,  the  rightful  owner  of  said 
premises,*'  etc.  A  reply  was  filed,  and  the  record  shows  that 
said  action  of  "  Simpson  against  Boring,"  for  alleged  trespasses, 
was  tried  at  the  July  Term  1873  of  the  Bourbon  district  court, 
and  that  judgment  therein  was  rendered  in  favor  of  said  Simp- 
son for  one  cent  damages.]  To  the  answer  in  this  case,  setting 
up  said  matters  in  defense  of  plaintiff's  right  to  recover  the 
possession  of  the  land.  Boring  replied,  a  general  denial.  A 
trial  was  had  at  the  June  Term  1874,  E.  M.  H.,  judge  p'o  tem.j 
presiding.  The  court  refused  to  admit  any  tpstimony  in  sup- 
port of  Simpson's  ^Aird  defense.  The  jury  returned  a  verdict 
as  follows. 

{TUU.)  "We  the  jury  find  for  the  plaintiff  Ezekiel  J,  Boring, 
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that  at  the  commencement  of  this  action  the  said  plaintiff  was 
entitled  to  the  possession  of  the  land  described  in  the  petition, 
and  that  the  aefendant,  Wm.  Simpson,  wrongfiiUy  withheld 
possession  thereof  from  the  plaintiff.  And  we  assess  plaintiff's 
damages  for  injuries  sustained  to  said  premises  at  the  sum  of 
one  cent" 

Kew  trial  refused,  and  judgment  on  the  verdict    Smpson 

brings  the  case  here  on  error. 

Mc Comas  ^  McKeighaUy  for  plaintiff  in  error. 

W.  C.  Webb,  and  W.  J.  Bawden^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  This  was  an  action  in  the  nature  of  eject- 
ment, brought  by  Ezekiel  J.  Boring  against  William  Simpson 
to  recover  certain  land  in  Bourbon  county.  The  pleadings 
show  that  the  title  to  the  land  passed  originally  from  the  gov- 
ernment of  the  United  States  to  the  Missouri  River,  Fort  Scott 
k  Gulf  Railroad  Company,  and  that  the  plaintiff  claims  title 
under  and  through  said  railroad  company.  The  pleadings  also 
show  that  the  defandant  claims  adversely  to  both  the  plaintiff 
and  the  railroad  company.  He  claims  that  at  the  time  the 
patent  for  the  land  was  issued  by  the  government  to  said  rail- 
road company,  one  Alexender  Haskins  had  the  right  under 
the  Cherokee  treaty  of  July  19th  1866,  (14  U.  S.  Stat  at  Large, 
799,  804,  §17,)  to  purchase  said  land  from  the  government, 
and  that  he  (the  defendant)  has  succeeded  to  the  rights  of 
Haskins,  and  that  therefore  the  railroad  company  holds  said 
property  in  trust  for  him,  the  defendant  The  defendant  set 
forth  in  his  answer  all  the  facts  of  his  claim,  fully  and  specific- 
ally, and  upon  the  truth  of  these  fisk^ts  the  plaintiff  took  issue 
by  denying  the  same  generally  in  his  reply.  The  issues  of 
fact  thus  made  were  submitted  to  a  jury,  and  the  jury  on  the 
merits  of  the  case  found  in  favor  of  the  plaintiff,  and  against 
the  defendant  This  is  about  all  there  is  of  the  case..  The 
defendant  failed  upon  the  facts  of  the  case,  and  not  upon  the 
law.  His  allegations  of  fact  were  found  by  the  jury  not  to  be 
Irue;  and  hence  there  is  no  question  of  law  now  involved  in 
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the  case  that  merits  much  consideration  from  this  court  If 
the  defendant's  facts  had  been  found  to  be  true,  he  would  have 
recovered  so  far  as  the  law  is  concerned.  The  case  was  very 
fairly  submitted  to  the  jury.  The  jury  found  against  the  de- 
fendant, and  their  verdict  is  unquestionably  correct.  It  is 
true,  the  plaintiff  did  not  hold  the  legal  title  (as  contradis- 
tinguished from  the  equitable  title)  to  the  property  in  dispute; 
but  that  was  not  necessary.  (Geu.  Stat.  747,  §595;  Duffey  v. 
Rafferiyy  15  Kas.  9.)  The  railroad  company  held  the  legal 
title,  and  the  plaintiff  claimed  by  virtue  of  a  written  contract 
of  purchase  of  said  property  from  the  railroad  company.  Un- 
der paid  contract  the  plaintiff  had  the  right  of  possession  of 
the  property  as  against  the  railroad  company^  or  as  against 
any  person  holding  under  the  railroad  company.  The  contract 
was  still  subsisting  and  in  full  force  when  this  action  was  com- 
menced, and  when  it  was  tried;  and  this  we  think  was  su£5- 
cient  to  enable  the  plaintiff  to  recover.  The  defendant  had  no 
interest  whatever  in  the  property  as  against  the  railroad  com- 
pany, or  the  plaintiff.  And  any  kind  of  an  estate  in  land, 
legal  or  equitable,  is  sufficient  to  enable  a  plaintiff  to  recover 
in  this  kind  of  action  as  against  a  party  who  has  no  interest 
ID  the  property.  The  question  of  who  shall  recover  in  this 
kind  of  action  depends  entirely  upon  the  question  who  has  the 
paramount  right  to  the  property.  ( Daffey  v.  Jtafferty^  supra. 
See  also,  K.  P.  Ely.  Co.  v.  McBratney^  10  Kas.  415;  The  State  v. 
Strtngfetlow,  2  Kas.  268.) 

The  former  case  of  Simpson  v.  Boring  can  have  no  possible 
bearing  upon  the  present  case.  Simpson  might  have  recovered 
in  that  case  upon  the  second  count  of  his  petition  for  the 
*' boards,  rails,  posts  and  stakes,  and  other  fencing  materials," 
"personal  property,"  which  he  alleges  Boring  injured  and  de- 
stroyed, without  showing  that  he  (Simpson)  ever  had  the  least 
interest  in  the  real  estate  now  in  controversy,  or  that  he  had 
ever  been  in  the  possession  thereof,  or  even  that  he  had  ever 
seen  or  heard  of  the  same. 

The  judgment  of  the  court  below  is  affirmed. 

All  the  Justices  concurring. 
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Thb  a.  T.  &  8.  F.  Railroad  Co.  v.  Ab&aham  Sales. 

1.  Nbglxobxcs;  Eaoape  of  Mre;  How  Proven,  Negligenoe  on  the  pert  of  a 
railroad  company  in  permitting  fire  to  escape  from  its  engines  may  be 
shown  wholly  by  circumstantial  evidence,  and  it  is  not  necessary  in  sach 
a  case  that  any  direct  proof  of  any  particular  act  of  negligence  should  be 
introduced,  [a.  T.  <fe  S,  P.  Rid.  Cb.  v.  Stanford,  12-SH;  SlJ.AD,  Rid,  Cb. 
V.  Chase,  11-47;  A.  T.  dt  8.  F.  Rid.  Cb.  v.  CampbeU,  ante,  200;  Jfo.  Foe.  JUsk. 
Co.  V.  Kincaid,  29-654.] 

2. Question  of  Fad,  for  the  Jury.    Where  circumstantial  evidence, 

tending  to  show  negligence  on  the  part  of  a  railroad  company  in  per* 
mitting  fire  to  escape  from  its  engines,  is  introduced  by  the  plaintiff,  and 
the  defendant  company  afterward  introduces  direct  and  positive 'eri- 
dedQce  tending  to  show  the  contrary,  held,  that  it  is  a  question  for  the 
jury  to  determine  which  evidence  is  entitled  to  the  greatest  credit 
[SL  J.  ds  D.  Bid.  Co.  V.  Chase,  11^7;  A.  T.  ds  8.  F.  Rid.  Co.  v.  Campbell, 
ante,  200;  WkUe  v.  Mo.  Poo.  Rly.  Co.,  31-280.] 

3.  Running  Fires;  Where  Set;  Remote  Cause.  Where  fire,  which  is  negli- 
gently permitted  to  escape  from  an  engine  of  a  railroad  company,  doea 
not  fiall  upon  the  plaintiff's  property,  but  falls  upon  the  property  of  an- 
other, setting  it  on  fire,  and  then  spreads  by  means  of  dry  grass,  stubble 

'  and  other  combustible  materials,  and  passes  over  the  lands  of  several 
different  persons  before  it  reaches  the  property  of  the  plaintiff^  and 
finally  reaching  the  property  of  the  plaintiff  at  a  great  distance  from 
where  the  fire  was  first  kindled  sets  it  on  fire  and  consumes  it:  Held, 
that  the  negligence  of  the  railroad  company,  in  such  a  case,  is  not  too 
remote  from  the  injury  to  the  plaintiff's  property  to  constitute  the  basis 
of  a  cause  of  action  against  the  company.  [A.  T.  &  8.  F.  RUL  Cb.  v.  SUuh 
ford,  12-354;  St.  J.  <k  D.  Rid.  Co.  v.  Chase,  11-47;  A.  T.  A  8.  F.  Rid.  Cb.  t. 
Campbell,  ante,  200.] 

4.  Questions  to  be  Considered  by  the  Jury.    The  proper  questions  to  be 

considered  in  such  a  case  are  as  follows:  Ist,  Was  the  railroad  company 
negligent  in  permitting  the  fire  to  escape?  2d,  Would  the  plaintiff^s 
property  have  been  destroyed  by  fire  as  it  was  destroyed,  except  for  the 
fire  permitted  to  escape  from  the  company's  engine?  3d,  Could  the  rail- 
road company,  by  the  exercise  of  reasonable  diligence,  at  or  before  the 
time  of  permitting  said  fire  to  escape,  have  anticipated  the  burning  of 
the  plaintiff's  property  as  likely  to  occur,  and  as  the  natural  and  proba- 
ble consequence  of  permitting  said  fire  to  escape?  And  these  are  all 
questions  of  fact  entirely  for  the  jury  to  consider  and  determine  under 
proper  instructions  from  the  court  lA.  T.  A  8.  F.  Rid.  Co.  v.  Stafford, 
12-354 ;  A.T.df  8.  F.  Rid.  Co.  v.  CampbeU,  ante,  200.] 

JShror  from  Chase  District  Oouri. 
Bales   sued  the  Railroad  Company  for  damages  resnltiDg 
from  a  fire  alleged  to  have  been  negligently  set  out  by  the 
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company.  He  alleged  in  his  petition  that  the  engine  was 
old  and  out  of  repair,  that  the  servants  of  the  company  were 
careless  in  the  management  of  such  engine,  and  by  such  care 
less  management  fires  were  set  to  the  prairie  every  few  rods 
between  Topeka  and  Newton ;  that  at  least  a  dozen  fires  were 
set  by  said  engine  in  Chase  county,  and  by  reason  of  said 
fires  as  aforesaid  certain  property  of  plaintiff's,  80  rods  of 
post-and-rail  fence,  three  corrals,  one  granary,  fifty  tons  of 
hay,  one  stable,  125  bushels  of  corn,  150  bushels  of  oats,  etc., 
etc.,  was  burned  up,  to  his  damage  $1,094.  The  company 
answered  by  a  general  denial  of  all  the  averments  in  the 
plaintiff's  petition,  and  specially  set  up  that  the  engine  was 
in  good  order,  and  the  servants  in  charge  thereof  competent 
and  careful.  Trial  at  the  May  Term  1874.  Verdict  and 
judgment  for  Bales  for  $500,  and  costs.  The  Railroad  Com- 
pany brings  the  case  here. 

Boss  Bums,  and  J.  G.  Waters,  for  plaintiff  in  error. 
Buggies  ^^Sterry,  and  S.  N,.  Wood,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  This  is  another  of  those  actions  brought 
against  the  Atchison,  Topeka  &  Santa  Fe  Bailroad  Company 
for  damages  claimed  to  have  resulted  from  the  negligence  of 
the  company  in  permitting  fire  to  escape  from  its  engine  No. 
9,  on  October  12th  1871.  We  have  already  decided  four  of 
those  cases,  to-wit,  that  of  William  M.  Stanford,  (12  Kas.  354,) 
of  Neil  Campbell,  of  Joseph  Rickabaugh,  and  of  Stephen 
Shaw,  {ante,  200,  209.)  In  deciding  those  cases  we  have  de- 
cided every  question  involved  in  this  case,  and  several  others 
besides.  In  fact,  only  the  main  questions  involved  in  those 
other  cases  are  involved  in  this,  to-wit:  1st,  May  negligence 
on  the  part  of  the  railway  company  in  permitting  fire  to 
escape  from  its  engines,  be  shown  wholly  by  circumstantial 
evidence,  or  must  it  be  shown  by  some  direct  proof  of  some 
particular  act  of  negligence?  2d,  Where  the  fire  which  is 
negligently  permitted  to  escape  from  the  engines  of  the  rail- 
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way  company,  does  not  fall  upon  the  plaintiff's  property,  but 
fttlls  On  the  property  of  another,  setting  it  on  fire,  and  then 
spreads  by  means  of  dry  grass,  stubble  and  other  combus- 
tible materials,  and  passes  over  the  lands  of  several  different 
persons  before  it  reaches  the  property  of  the  plaintiff,  and 
finally  reaching  the  property  of  the  plaintiff,  at  a  great  dis- 
tance from  where  the  fire  was  first  kindled,  sets  it  on  fire, 
and  consumes  it,  is  the  negligence  of  the  railway  company 
in  such  a  case  too  remote  from  the  injury  to  the  plaintiff's 
property  to  constitute  the  basis  of  a  cause  of  action  against 
the  company? 

As  to  the  first  question,  we  have  decided  that  circumstantial 
evidence  is  sufiicient;  as  to  the  second  question,  we  have  de- 
cided that  the  injury  is  not  too  remote  to  constitute  the  basis 
of  a  cause  of  action ;  and  we  are  entirely  satisfied  with  our 
decision  of  both  of  these  questions.  As  to  the  first  question, 
this  case  furnishes  the  strongest  kind  of  evidence  of  the  cor- 
rectness of  the  decision.  It  was  not  within  the  power  of  the 
plaintiff  to  furnish  any  direct  evidence  of  any  particular  act  of 
negligence.  It  was  shown  by  the  defendant's  witnesses  that 
the  engine  from  which  the  fire  escaped  was  a  first-class  engine, 
that  it  was  in  good  order  and  condition,  and  that  it  was  oper- 
ated by  a  careful  and  skillful  engineer,  to  the  best  of  his  knowl- 
edge and  ability.  Now  for  the  purposes  of  this  case  we  will 
suppose  that  all  this  is  true,  except  the  mere  fact  of  operating 
the  engine;  and  indeed  the  jury  so  find.  The  only  negligence 
that  they  find  is  carelessness  on  the  part  of  the  engineer  in 
operating  the  engine.  Now  how  could  the  plaintiff  prove  this 
carelessness  or  negligence  on  the  part  of  the  engineer  by  any 
direct  evidence?  If  the  engineer  was  guilty  of  any  careless- 
ness or  negligence,  probably  he  alone  knew  it;  and  possibly 
even  he  himself  would  not  have  been  fully  aware  of  his  own 
carelessness  or  negligence.  Now  the  plaintift*  proved  that  said 
engine  on  said  12th  of  October  caused  a  large  number  of  fires, 
a  dozen  or  more;  that  other  engines  operated  over  the  same 
track  on  the  same  day,  and  before  and  since,  did  not  produce 
any  such  result;   and  that  good  engines  properly  managed 
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would  not  under  the  same  circumstances  be  likely  to  produce 
any  such  result.  Now  it  would  seem  to  .us  that  such  evidence 
would  lead  irresistibly  to  the  conclusion  that  there  was  negli- 
gence somewhere.  Of  course  it  would  not  locate  the  negli- 
gence. It  would  not  show  whether  the  fault  was  with  the 
engine,  or  with  the  engineer;  whether  the  engine  was  good, 
but  was  out  of  order;  or  bad,  though  in  order;  whether  the 
engineer  was  competent,  but  acted  carelessly;  or  incompetent, 
though  he  acted  as  well  as  he  knew.  And  if  the  engine  was 
bad  or  out  of  order,  it  would  not  show  in  what  particular  it 
was  bad  or  out  of  order.  And  if  the  engineer  acted  unskill- 
fully  or  carelessly,  it  would  not  show  in  what  particular  he 
acted  unskillfully  or  carelessly.  Yet  such  evidence  is  compe- 
tent, and  it  would  be  about  the  best  that  the  plaintiff  could 
from  the  nature  of  the  case  produce.  Now  when  the  jury 
found  that  the  engine  was  good,  and  in  proper  condition,  then 
they  had  to  weigh  the  foregoing  circumstantial  evidence  with 
the  direct  testimony  of  the  engineer  who  testified  that  he  man- 
aged the  engine  skillfully  and  carefully.  And  the  jury  had  the 
unquestionable  right  to  weigh  both,  and  determine  the  value 
of  each.  If  they  believed  from  all  the  circumstances  of  the 
case  that  the  testimony  of  the  engineer  was  wholly  unworthy 
of  credit  or  belief,  they  had  the  undoubted  right  to  so  find, 
and  to  wholly  disregard  it.  They  had  the  right  to  say  that 
the  circumstantial  evidence  of  the  plaintiff  tending  to  prove 
negligence  immeasurably  outweighed  the  direct  and  positive 
testimony  of  the  engineer  declaring  that  there  was  no  negli- 
gence. The  court  could  not  weigh  the  evidence.  The  law 
does  not  undertake  to  define  what  such  evidence  is  worth. 
But  the  whole  matter  comes  within  the  legitimate  scope  and 
province  of  the  jury.  We  would  further  refer  to  the  case  of 
the  A.  T.  ^  S.  F.  Bid.  Co.  v.  Stanford,  12  Kas.  370-372,  and 
cases  there  cited.  The  decisions  in  Missouri  are  peculiar,  and 
to  some  extent  conflicting.  {Smith  v.  H.  ^  St.  J.  Bid.  Co.y  37 
Mo.  287, 391,  et  seq.;  FUch  v.  Pacific  Bid.  Co.,  45  Mo.  822,  325, 
et  seq.;  Coaies  v.  M.  K.  ^  T.  Bid.  Co.,  61  Mo.  86;  same  case^ 
8  Central  Law  Journal,  209.) 
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As  to  the  second  question,  it  is  scarcely  necessary  to  do 
more  than  to  refer  to  the  decision  of  this  court  in  the  case  of 
the  A.  T.  ^  S.  F.  Bid,  Co,  i\  Stanford,  12  Kas.  875  to  379,  where 
the  question  is  discussed  at  length,  and  the  authorities  cited. 
We  would  however  refer  to  the  following  additional  authori- 
ties: Annapolis  ^  Elkrklge  Rid.  Co.  v,  Gantt,  39  Md.  116;  BalL 
^  Ohio  Rid.  Go.  V.  Shipley,  39  Md.  252;  Penn.  Rid.  Co.  v.  Hope, 
1  Law  &  Eq.  Rep.  272,  case  decided  by  the  supreme  court  of 
Pennsylvania,  Feb.  1876;  Webb  v.  R.  W.  f  0.  Rid.  Co.,  49  N.  Y. 
420;  Palleii  v.  Long,  56  K  T.  200. 

Since  the  promulgation  of  the  decision  in  the  Stanford  case, 
an  elaborate  article  on  this  same  question  has  been  written  bv 
Dr.  Francis  Wharton,  and  published  in  the  Southern  Law  Re- 
view, (Vol.  1,  New  Series,  page  729.)  That  article  controverts 
the  doctrine  enunciated  in  the  Stanford  case.  But  we  think 
the  argument  of  the  learned  Doctor  will  be  found  to  be  wholly 
unsatisfactory,  and  the  conclusion  reached  by  him  not  founded 
upon  either  reason  or  authority.  Even  the  decisions  which  he 
refers  to,  with  some  exceptions,  do  not  as  we  think  sustain  his 
views.  With  reference  to  the  irrelevant  matters  discussed  bv 
the  Doctor  we  do  not  take  issue.  It  is  only  upon  the  main 
prqposition,  that  is,  that  the  railroad  company  is  responsible 
only  for  property  destroyed  by  it  by  fire  where  the  company 
directly  communicates  the  fire  to  such  property,  that  we  take 
issue.  He  claims  that  where  the  railroad  company  does  not 
directly  set  fire  to  the  plaintiff's  property,  but  sets  fire  to  some 
other  person's  property,  and  that  sets  fire  to  the  plaintiff's,  that 
the  act  of  the  railroad  company  is  too  remote  a  cause  of  the 
burning  of  the  plaintift*'s  property  to  constitute  the  basis  for 
an  action  against  the  railroad  company.  Now,  the  word 
"  cause  "  has  various  meanings,  and  shades  of  meaning.  Phil- 
osophically speaking,  the  sum  of  all  the  antecedents  of  any 
event,  constitutes  its  cause.  Ordinarily  however  we  consider 
each  separate  antecedent  of  an  event  as  a  cause  for  such  event, 
provided  however  that  the  event  could  not  have  happened 
•  except  for  such  antecedent.  Taking  this  view  of  cause  and 
effect,  there  may  be  many  causes  conjointly  and  consecutivelf 
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contributing  to  produce  one  and  the  same  final  result.  And 
these  causes  may  diflfer  vastly  in  their  proximity  or  remoteness 
to  or  from  such  final  result  But  still,  any  one  of  them  may, 
as  we  think,  be  selected  as  the  responsible  cause  for  such  final 
result,  provided  it  be  selected  in  accordance  with  the  rules  of 
law  settled  and  established  by  the  numerous  adjudications  of 
the  courts.  In  the  first  place,  such  antecedent  cause  must  be 
wrongfuL  For  the  rightful  and  bona  fide  exercise  of  a  lawful 
power  or  authority  can  never  be  considered  as  the  basis  for  a 
cause  of  action.  Even  if  the  fire  from  a  railroad  engine  should 
fall  directly  upon  the  plaintiff's  property  and  consume  it,  the 
railroad  company  would  not  be  responsible  unless  such  com- 
pany were  guilty  of  some  wrong.  If  the  company  should  exer- 
cise reasonable  diligence  in  procuring  a  good  engine,  and  then 
should  carefully  manage  the  same,  it  would  not  be  responsible 
for  any  unforseen  and  fortuitous  event  which  might  result  from 
the  escape  of  fire  from  such  engine,  however  disastrous  the 
same  might  be  to  the  interests  of  individual  persons.  The 
company  can  in  no  case  be  held  liable  for  the  escape  of  fire 
from  its  engines  unless  it  is  guilty  of  negligence  in  permitting 
the  fire  to  escape.  Secondly,  the  circumstances  of  the  case 
should  be  such  that  the  author  of  such  wrongful  cause  could 
by  the  exercise  of  reasonable  diligence  be  able  to  anticipate  the 
final  injurious  result  as  likely  to  occur,  and  as  the  natural  and 
probable  consequence  of  his  wrongful  act.  For  if  some  new 
cause,  not  the  result  of  the  first  wrongful  cause,  not  under  the 
control  of  the  wrongdoer,  not  such  as  he  could  by  the  exercise 
of  reasonable  diligence  anticipate  as  likely  to  occur,  and  ex- 
cept for  which  the  final  injurious  result  could  not  happen, 
should  intervene  between  the  first  wrongful  cause  and  the  final 
injurious  result,  such  wrongdoer  would  not  be  liable.  His 
cause  would  be  too  remote  to  constitute  the  basis  of  a  cause  of 
action  against  him.  It  would  be  placed  back  of  and  behind 
another  efficient  cause,  which  he  could  not  have  had  in  con- 
templation when  he  put  into  operation  his  cause.  Observing 
these  rules  and  limitations,  an  unlikhited  number  of  causes  and 
effects  may  intervene  between  the  first  wrongful  cause  and  the 
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final  injurious  result,  and  still  the  author  of.  such  wrongful 
cause  be  held  responsible  for  the  last  as  well  as  the  first,  and 
for  every  intermediate  result  In  the  burning  of  prairie  grass, 
like  the  case  at  bar,  the  number  of  causes  and  effects  that  may 
intervene  between  the  first  cause  and  the  final  result  is  illimit- 
able. Each  blade  of  grass  is  a  separate  and  distinct  entity,  and 
the  burning  of  each  blade  is  both  an  effect  and  a  cause.  It  is 
the  effect  of  the  burning  of  the  blades  immediately  preceding 
it,  and  the  cause,  along  with  other  blades,  of  the  burning  of 
the  blades  immediately  succeeding  it  And  yet  all  these  causi  s 
and  effects  are  so  intimately  interlinked  and  blended  with  each 
other  that  we  look  upon  the  whole  of  them  as  constituting  but 
one  grand,  united,  continuous  and  single  whole.  We  look 
upon  the  whole  fire  as.  only  one  fire,  and  the  whole  of  these 
separate  causes  as  merely  one  cause.  The  question  then  of 
liability  in  cases  of  this  kind  does  not  depend  upon  the  num- 
ber of  causes  contributing  to  produce  the  final  result,  nor  upon 
the  location  of  these  causes  with  reference  to  each  other  in  any 
grand  concatenation  or  net-work  of  causes  cooperating  con- 
secutively or  conjointly,  or  both,  to  produce  the  final  result; 
but  it  depends  upon  whether  the  cause  put  in  operation  by  the 
defendant  was  wrongful,  whether  it  was  efficient,  and  whether 
the  author  thereof  could  at  the  time  of  putting  it  in  operation 
have  anticipated  the  final  injurious  result  as  likely  to  occur. 

The  questions  in  this  case  are  as  follows:  1st,  Was  the  rail- 
road company  negligent  in  permitting  the  fire  to  escape?  2d, 
•Would  the  plaintiff's  property  have  been  destroyed  by  fire  as 
it  was  destroyed,  except  for  the  fire  which  the  railroad  com- 
pany permitted  to  escape?  8d,  Could  the  railroad  company 
by  the  exercise  of  reasonable  diligence  at  or  before  the  time  of 
permitting  said  fire  to  escape  have  anticipated  the  burning  of 
the  plaintiff's  property  as  likely  to  occur,  and  as  the  natural 
and  probable  consequence  of  permitting  said  fire  to  escape? 
If  the  first  and  third  of  these  questions  should  be  answered  in 
the  affirmative,  and  the  second  in  the  negative,  the  company 
would  be  held  liable.    And  these  are  questions  of  fitct  entirely 
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for  the  jury  to  consider  and  determiae,  under  proper  instruc- 
tions from  the  court. 
The  judgment  of  the  court  below  is  affirmed. 

All  the  Justices  concurring. 


Henry  Wright  v.  Allik  B.  Bachbllkr. 

1.  AMSHDicnrcB  to  PLSADiMot;  Brrw  to  RtfuM,  Courts  may  Bometimes 
commit  substantisl  error  by  refusing  to  permit  amendments  to  be  made 
to  pleadings  daring  the  progress  of  the  trial  [HuvU  v.  Fyffe^  McC.-75 ; 
Gaylord  v.  SUbhim^  4-42] ;  and  hddy  under  the  circumstances  of  this  case, 
that  the  court  below  did  commit  substantial  error,  by  refusing,  during 
the  trial)  to  permit  the  plaintiff  below  to  so  amend  bis  reply  as  to  put 
in  issue  the  truth  of  certain  portions  of  the  defendant's  answer. 

S.  Defenses — Incontinent,  Inconsistent  pleas  should  not  be  encouraged. 
[Munn  V.  Ihulman,  1-254;  Auld,  et  cd.,  v.  Butcher,  et  al,  2-136;  Butler  v.  KatU- 
bach,  8-672;  Map  Co.  v.  Jones,  27-177;  Cole  v.  Woodson,  32-272;  Biererv. 
Frilz,  32-830;  see  cases  cited  in  JT  P.  Biy,  v.  Knnkel,  17-145.] 

8.  CROss-FffriTioN — 7b  be  FuUand  Complete,  Where  defendant  sets  forth  in 
his  answer  a  cause  of  action  of  his  own,  by  way  of  counter-ciaim,  and 
asks  affirmative  relief  thereon,  he  must  set  forth  such  cause  of  action 
with  the  same  particularity,  completeness  and  exactness  that  he  would 
if  he  were  the  plaintiff,  and  were  setting  it  forth  in  his  petition.  [Jfal- 
lory  V.  Leiby,  1-97;  Allen  v.  Douglass,  29-412.]  Hen'^e,  it  is  not  sufficient 
for  a  defendant,  when  sued  on  a  mortgage,  to  aUege,  for  the  purpose  of 
obtaining  affirmative  relief  thereon,  that  he  never  executed  any  mort- 
gage.  but  if  he  did  it  was  done  under  duress. 

JBirror  from  Lyon  District  Court 

FoRKCLOBURB  of  mortgage,  brought  by  Wright  against  C.  B. 
Bacheller  and  AVie  B.  Bacheller.  The  material  facts,  plead- 
ings, issues  aud  proceedings,  are  sufficiently  stated  in  the  opin- 
ion. At  the  March  Term  1874  of  the  district  court,  Wright 
recovered  judgment  wi  per5ona/n  against  C.  B.  Bacheller  for  the 
amount  of  the  note,  but  the  court  made  a  decree  in  favor  of 
AlUe  B.  BacheUer  setting  aside  and  canceling  the  mortgage. 
From  this  decree  Wright  appeals,  and  brings  the  case  here  on 
error. 
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John  V.  Saunders^  for  plaintiff. 
RuggUa  ^  Sierry^  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  This  was  an  action  upon  a  promissory  not€ 
and  a  real-estate  mortgage  made  to  secure  said  note.  The 
action  was  commenced  by  Henry  Wright  against  C.  B.  Bach- 
eller and  Allie  B.  Bacheller.  The  court  below  rendered  a  per- 
sonal judgment  in  favor  of  Wright  and  against  0.  B.  Bacheller 
for  the  amount  of  the  note;  but  rendered  a  judgment  in  &voi 
of  the  other  defendant,  the  said  Allie  B.,  that  said  mortgage 
should  be  delivered  up  and  canceled,  and  held  to  be  no  cloud 
upon  the  mortgaged  premises.  It  is  this  latter  judgment  oi 
which  the  plaintiff  in  error  now  complains.  The  prindpal 
questions  involved  in  the  case  are,  whether  the  court  below 
erred  in  refusing  to  allow  Wright  to  amend  his  replication,  and 
whether  the  answer  of  the  defendant  Allie  B^  is  sufficient  to 
sustain  the  judgment  rendered  in  her  favor.  There  are  several 
other  questions  however  involved  in  the  case,  which  we  may 
consider  as  we  pass  along.  The  discussion  of  the  first  question 
will  require  that  we  shall  give  substantially  a  history  of  the 
8uum«nt  proceedings  in  the  court  below.  The  petition  was 
of  fad..  j^jj  ordinary  petition  on  a  note  and  mortgage.  It 
described  the  note  and  mortgage,  alleging  the  execution  of  the 
note  by  the  defendant  C.  B.  Bacheller,  and  the  execution  of 
the  mortgage  by  both  defendants,  and  giving  a  copy  of  the 
note,  but  not  giving  a  copy  of  the  mortgage.  The  defendant 
C.  B.  Bacheller  never  filed  any  pleading  or  motion  in  the  case, 
or  made  any  appearance  as  a  party  therein.  The  defendant 
Allie  B.  contested  the  plaintiff's  cause  of  action.  She  filed  an 
answer,  but  before  doing  so  moved  the  court  below  "  to  compel 
the  plaintiff  to  flU  with  and  make  a  part  of  his  said  petition  a 
copy  of  said  mortgage-deed  mentioned  in  said  plaintiff's  peti- 
tion." The  court  sustained  the  motion,  and  a  copy  of  said 
mortgage  was  so  filed. .  I'here  was  a  clerical  mistake  however 
made  in  the  petition  in  describing  said  mortgage.     In  one 
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place,  where  the  word  "exchange"  occurred  in  the  original 
mortgage  the  word  "chenange"  was  written  in  the  petition. 
In  all  other  respects  the  mortgage  seems  to  have  been  correctly 
described.  Bat  the  copy  of  the  mortgage  filed  in  the  case  in 
pursuance  of  said  motion  of  the  defendant,  and  of  the  order 
of  the  court  below,  seems  to  have  been  an  exact  and  literal 
copy  in  every  particular  of  the  original  mortgage  as  the  same 
was  executed  by  the  two  defendants.  Afterward,  the  defend- 
ant Allie  B.  filed  an  answer  to  the  plaintiff's  petition,  contain- 
ing two  defenses.  The  first  defense  was  substantially  a  denial 
of  the  very  existence  of  said  mortgage.  It  reads  as  follows, 
(omitting  the  heading,)  "  That  she  denies  each  and  every  allega- 
tion in  plaintiff's  petition  contained,  so  far  as  the  same  in  any 
manner  refers  to  the  mortgage-deed  mentioned  in  plaintiff's 
petition.'*  This  defense  vms  verified  by  the  oath  of  said  Allie  B. 
BachdUTy  and  of  course  put  in  issue  the  execution  of  said  mort- 
gage, and  threw  the  burden  of  proving  its  execution  and  its 
existence  upon  the  plaintiff.  The  second  defense  reads  as 
follows: 

"The  defendant  Allie  B.  Bacheller,  further  answering, 
separately,  for  herself,  and  for  a  cross-petition  says:  That  if 
she  ever  executed  any  mortgage-deed  (which  she  denies,)  to 
said  plaintiff,  either  separately  or  conjointly  with  her  hus- 
band C.  B.  Bacheller,  the  execution  of  the  same  was  while  the 
married  relation  between  her  and  the  defendant  C.  B.  Bachel- 
ler subsisted,  and  she,  this  defendant,  was  a  feme  covert;  and 
that  said  mortgage-deed,  if  any  was  given  (which  she  denies,) 
was  given  to  secure  the  payment  of  a  pretended  promissory 
Dote  to  the  consideration  of  which  said  pretended  promissory 
note  this  defendant  was  an  entire  stranger,  (if  there  was  any 
consideration  for  the  said  note,  which  l£is  defendant  denies ;) 
and  that  said  mortgage-deed  (if  any  was  executed,  which  she 
denies,)  was  for  the  premises  which  were  used  and  occupied 
at  the  time  as  a  homestead  by  this  defendant  and  her  fitmily, 
and  which  said  premises  has  ever  since' been  and  hotr  iis  used 
and  occupied  as  a  homestead  by  this  defendant  and  her  said 
family,  (consisting  of  .three  minor  children;)  that  said  mort- 
gage-deed (if  any  there  was  executed  by  this  defendant,  which 
she  denies,)  the  execution  of  the  same  was  not  the  voluntary 
act  and  deed  of  this  defendant,  but  the  execution  of  the  same 
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(if  any  execution  there  was,)  was  extorted  from  and  forced 
upon  her,  this  defendant,  by  her  said  husband,  said  C.  B. 
Bacheller,  while  the  marriage  relation  existed  as  aforesaid,  by 
threats  and  intimidations  by  the  said  C.  B.  Bacheller  to  ber 
(this  defendant)  made,  that  he  the  said  C.  B.  Bacheller  would 
kill  her,  the  said  defendant,  if  she,  the  said  defendant,  did 
not  execute  the  same;  and  that  he,  the  said  C.  B.  Bacheller, 
would  do  this  defendant  grievous  and  great  bodily  harm  un- 
less she,  the  said  defendant,  did  execute  the  said  mortgage- 
deed  to  said  plaintiff  for  the  said  premises,  and  that  he  the 
said  0.  B.  Bacheller  would  turn  this  defendant,  then  his  law- 
ful wife,  out  of  house  and  home,  unless  she,  the  said  defendant, 
would  execute  the  said  mortgage  deed,  (if  said  mortgage-deed 
ever  was  executed,)  and  that  ne  the  said  C.  B.  Bacheuer  would 
drive  her,  the  said  defendant,  from  her  said  home  and  send 
ber  to  her  father  in  the  state  of  Kentucky,  unless  she  the 
said  defendant  would  execute  the  said  mortgage*deed  to  said 
plaintiff;  and  that  he  the  said  C.  B.  Bacheller,  who  was  at 
that  time  the  lawful  husband  of  this  defendant,  would  separate 
himself  from  and  abandon  this  defendant,  together  with  her 
children,  unless  she  the  said  defendant  would  execute  said 
mortgage-deed;  and  that  this  defendant,  believing  that  the 
said  C.  B.  Bacheller  would  put  his  said  threats  and  intimida- 
tions into  execution  if  she  the  said  defendant  should  not 
execute  the  same,  and  by  reason  thereof,  and  out  of  fear  that 
be  would  do  so,  she  the  said  defendant  was  constrained,  forced, 
and  compelled,  by  fear  of  great  bodily  harm,  to  execute  the 
same  against  her  (the  said  defendant's)  will  and  consent,  and 
contrary  to  her  expressed  wishes;  and  this  defendant  paid  out 
of  her  own  private  earnings,  and  her  separate  property,  a 
great  portion  of  the  purchase-money  of  said  premises. 

'^Wherefore  this  defendant  prays  that  said  pretended  mort- 
gage-deed (if  any  there  was  executed,)  be  set  aside  and  held 
for  naught,  and  this  defendant's  title  to  said  premises  so  as 
aforesaid  occupied  by  her  as  a  homestead  be  forever  quieted 
against  any  claim  of  the  said  plaintiff  thereto,  and  for  such 
other  and  further  relief  as  to  tiie  court,  in  equity  and  good 
conscience,  may  seem  just  and  proper,  besides  the  cost  or  this 
action." 

Afterward,  on  the  27th  of  April  1878,  the  plaintiff  filed  his 
reply  to  this  answer,  which  reads  as  follows: 
(iltle.)  "And  now  comes  the  plaintiff  by  0.  M-  his  attor- 
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ney,  and  for  reply  to  the  defendant  Allie  B.  Bacheller's  answer 
herein,  denies  each  and  every  allegation  therein.'' 

On  the  28d  of  May  the  plaintiff  filed  his  motion  for  leave 
to  file  an  amended  replication  in  said  action,  which  motion 
was  granted,  and  the  court  entered  an  order  allowing  the 
plaintiff  to  file  an  amended  reply;  and  on  the  same  day  the 
plaintiff  filed  an  amended  reply,  which  is  duly  entitled  in  the 
name  of  the  court,  and  names  of  plaintiff  and  both  defend- 
ants, and  which  then  reads  as  follows: 

"And  now  comes  the  said  plaintiff,  Henry  "Wright,  and  for 
his  amended  and  special  replication  herein,  (leave  of  court 
first  had,)  says,  first,  he  admits  that  at  the  time  of  the  execu- 
tion of  the  mortgage  in  question  the  said  Allie  B.  Bacheller 
was  the  lawful  wife  of  the  defendant  C.  B.  Bacheller. 

"  The  plaintiff  for  a  further  special  replication  to  the  second 
defense  of  defendant  Allie  B.  bacheller  stated  in  her  answer 
filed  herein,  states  that  on  the  24th  of  December  1872,  and 
after  the  execution  of  the  mortgage  in  dispute,  the  defendant 
C.  B.  Bacheller,  by  a  judgment  rendered  in  this  court,  ob- 
tained a  divorce  from  the  defendant  Allie  B.  Bacheller;  that 
a  judgment  was  rendered  in  said  divorce  suit,  directing  the 
said  u.  B.  Bacheller  to  convey  to  the  said  Allie  B.  Bacheller 
the  house  and  lot  mentioned  in  plaintiff's  petition,  said  con- 
veyance to  be  by  quitclaim  deed,  which  the  defendant  G.  B. 
Bacheller  did  execute  and  deliver  to  the  defendant  Allie  B. 
Bacheller  on  the  Ist  day  of  January  1878;  that  by  agreenaent 
between  the  defendants,  the  defendant  Allie  B.  Bacheller  was 
to  pay  off  and  discharge  the  said  mortgage;  that  she  well 
knew  that  the  amount  claimed  was  due  and  owing  to  the 
plaintiff  for  money  borrowed  of  him  to  pay  off  a  mortgage, 
which  last-mentioned  mortgage  was  given  for  the  balance  due 
for  the  purchase-money  of  said  house  and  lot;  and  that  the 
defendant  Allie  B.  Bacheller,  then  and  there  promised  the  de- 
fendant C.  B.  Bacheller  to  pay  the  sum  due  the  plaintiff  on 
the  mortgage  in  the  petition  mentioned,  if  the  said  0.  B.  Bach- 
eller would  BO  deed  her  said  house  and  lot,  the  said  C.  B.  Bach- 
eller at  the  time  having  the  legal  title  to  said  house  and  lot 
Wherefore  plaintiff  asks  judgment,"  etc. 

The  case  was  afterward  tried  by  the  court  below,  without  a 

jury.    The  reoord  shows  that  when  the  plaintiff  first  offered 

i^pon  the  trial  to  introduce  his  evidence,  **the  defendant  Allie 
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B.  objected  to  the  introduction  of  any  evidence  being  given 
by  the  plaintiff  against  her,  because  no  evidence  was  admis- 
sible under  the  pleadings,  which  objection  was  overruled  by 
the  court,  to  which  ruling  of  the  court  the  said  Allie  B. 
Bacheller  excepted."  The  plaintiff  then  introduced  his  evi- 
dence, to  nearly  all  of  which  the  defendant  Allie  B.  objected, 
as  being  "irrelevant,  incompetent,  and  immaterial."  At  one 
time  the  objection  was,  that  the  evidence  was  "incompetent 
and  irrelevant,  and  no  issue  joined,  and  inadmissible  under  the 
pleadings."  The  said  evidence  of  the  plaintiff  was  introduced 
for  the  purpose  of  proving  the  due  execution  of  said  mort- 
gage, and  prima  fade  it  unquestionably  did  so  prove  the  same. 
After  the  plaintiff  rested  his  case,  the  defendant  Allie  B.  de- 
murred to  the  plaintiff's  evidence  on  the  grounds,  as  alleged 
by  her,  "  that  the  plaintiff  has  not  adduced  sufficient  evidence 
in  this  case  to  entitle  him  to  any  relief  against  the  defendant, 
or  to  prove  a  cause  of  action,"  which  demurrer  the  court  over- 
ruled, and  the  defendant  excepted.  The  defendant  Allie  B. 
then  introduced  several  witnesses  for  the  purpose  of  proving 
that  she  did  not  execute  said  deed  voluntarily,  but  that  she 
executed  it  because  her  husband  threatened  to  drive  her  from 
the  premises  if  she  did  not  execute  it.  She  herself  testified 
that  she  executed  the  mortgage,  but  that  she  did  not  do  it 
voluntarily.  The  defendant  then  rested,  and  the  plaintiff  pro- 
ceeded to  offer  rebutting  evidence,  and  while  introducing  such 
evidence  the  defendant  for  the  first  time  raised  the  specific 
question  that  there  was  no  sufficient  reply  in  the  case  putting 
in  issue  the  allegations  of  the  defendant's  answer.  "Defendant 
Allie  B.  Bacheller  moved  to  strike  out  all  the  evidence  intro- 
duced by  plaintiff  in  rebuttal  on  the  ground  that  it  was  incom- 
petent, irrelevant,  and  immaterial  under  the  issues  made  by 
the  pleadings,  arid  no  general  denial  in;  overruled,  and  excepted 
to  by  defendant  Allie  B.  Bacheller.  But  afterward,  the  court 
having  minutely  examined  the  pleadings  decided  that  there 
was  no  general  denial  in  reply,  and  ruled  otit  the*  plaintiff's 
evidence  in  rebuttal  so  ibr  as  Ed.  S.  Waterbury's  testimony, 
and  that  part  of  exhibit  A  of  this  bill  of  exceptions*  which 
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purports  to  be  the  acknowledgment  of  Allie  B.  Bacheller — to 
which  ruling  of  the  court  the  plaintiff  excepted."  Exhibit  A 
was  the  said  mortgage,  and  the  acknowledgment  thereon,  as 
the  same  appears  to  have  been  executed  and  acknowledged  by 
the  two  defendants.  The  mortgage  and  acknowledgment  were 
in  due  form,  and  appeared  on  their  face  to  be  properly  exe- 
cuted, and  both  had  previously  been  read  in  evidence.  It  is 
evident  from  the  foregoing,  as  well  as  from  the  absence  of 
every  thing  in  the  record  showing  the  contrary,  that  the  pre- 
cise question  aa  to  whether  the  plaintiff  had  a  general  denial 
in  the  case,  had  not  previously  been  raised.  The  "Defendant 
Allie  B.  Bacheller  then  moved  the  court  for  judgment  in  her 
favor  upon  the  pleadings  in  the  case,  to  which  plaintiff  ob- 
jected. The  plaintiff  then  filed  a  motion  for  leave  to  amend 
his  amended  reply,  supported  by  affidavits,"  which  motion 
reads  as  follows: 

(Title.)  "  Comes  now  the  plaintiff  in  the  above-entitled  cause, 
and  moves  the  couit  for  leave  to  amend  his  amended  reply  so 
as  to  deny  each  and  everv  allegation  of  the  second  defense  set 
forth  in  the  answer  of  defendant  Allie  B.  Bacheller,  except  that 
she  was  the  wife  of  C.  B.  Bacheller — for  the  reason  that  the 
attorney  of  said  plaintiff  was  of  the  opinion,  until  the  present 
ruling  of  the  court,  that  the  original  reply  filed  hereiq  (which 
was  a  general  denial)  was  to  still  stand,  and  was  not  superseded 
by  the  amended  reply  filed  herein,  but  that  in  point  of  law  said 
amended  reply  was  only  additional  to  the  original  reply.  0.  M., 
Att'y  for  Plaintiff." 

The  affidavit  of  said  0.  M.  in  support  of  said  motion  reads 

as  follows: 

( Title  and  Venue.)  "  O.  M.  being  duly  sworn  deposes  and  says, 
that  he  is  the  attorney  for  the .  plaintiff  in  the  above-entitled 
cause,  who  made  up  the  pleadings  for  the  plaintiff  in  said  cause, 
and  that  when  he  filed  the  amended  reply  herein  he  had  no 
intention  of  abandoning  the  original  reply  then  on  file  in  said 
cause,  but  intended  the  amended  reply  to  be  only  an  addition 
to  said  original  reply,  and  then  believed  (abd  did  belreve  xmtii 
the  ruling  of  the.  court  this  morning)  that,  such  was  the  iegil 
effect  of  said  amended  reply,  and  that  it  did  not  supersede  said 
amended  reply  but  that  both  stood  together." 

The  court  below  overruled  the  plaintiff's  motion  for  leave  to 
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amend  his  reply,  and  then  overruled  the  defendant's  motion 
for  judgment  on  the  pleadings.  Afterward;  other  and  addi- 
tional evidence  was  introduced  by  each  of  the  parties. 

Under  the  circumstances  of  this  case  we  think  the  court 
erred  in  overruling  the  plaintiff's  motion  to  amend  his  reply. 
The  plaintiff  seems  to  have  prosecuted  his  action  in  the  utmc^t 
good  faith  in  every  particular,  from  beginning  to  end.  He 
1  iLBtndaiMii  8^®^^  *^  heLve  been  entirely  willing  and  desiroas  to 
toj^wdtnpi  ]^2kve  the  case  tried  and  decided  upon  its  merits,  not- 
withstanding  the  extraordinary  answer  filed  by  the 
defendant.  He  made  no  attack  upon  the  sufficiency  or  good 
faith  of  such  answer,  but  seemed  desirous  only  of  showing  by 
evidence  that  the  allegations  thereof  most  favorable  to  the  de^ 
fendant  were  not  true.  And  up  to  the  time  that  the  court 
ruled  that  he  had  no  general  denial  in  the  case,  he  thought  he 
could  do  80.  He  seems  to  have  supposed  that  his  '^  amended 
and  special  replication,"  was  only  a  special  replication  in  the 
case,  and  that  his  ^'  general  denial "  was  still  his  gmeral  plea 
therein,  putting  in  issue  all  the  material  allegations  of  the  sec- 
ond defense  stated  in  defendant's  answer.  He  in  good  &ith 
intended  that  such  shonld  be  the  case,  and  with  a  few  addi- 
tional words  in  his  reply  such  might  have  been  the  case. 
Amendments  may  be  made  in  the  manner  the  pluntiff  in- 
tended to  amend  his  original  reply.  {Fitzpatrick  v.  Gebhari^  7 
Eas.  85,  44;  JSRU  v.  Supervisors,  10  Ohio  St  621.)  Bat  the 
plaintiff  by  the  omission  of  a  few.  words  failed  to  make  the 
amendment  he  desired  to  make.  Now,  replies  may  sometimes 
be  waived  by  the  parties  going  to  trial  without  them.  (  Wilson 
V.  Fuller,  9  Kas.  177, 189, 190;  Russell  v.  Smith,  14  Kas.  336.) 
A  reply  may  sometimes  be  filed  during  the  progress  of  the  trial. 
{Taylor  r.  Eosick,  18  Kas.  518,  626;  Grant  v.  Perutery,  15  Eab. 
286.)  Amendments  may  sometimes  be  made  to  pleadings  du^ 
ing  the  progress  of  the  trial,  or  even  subsequent  thereto,  upon 
such  terms  as  may  be  just.  (Code,  §  189.)  Courts  may  some- 
times commit  substantial  error  by  refusing  to  permit  amend- 
ments to  be  made.    {Koons  v.  Price,  40  Ind.  164.)    And  they 
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may  even  commit  Bubstantial  error  in  some  cases  by  refusing 
to  permit  amendments  to  be  so  made  during  the  progress  of 
the  trial,  {Gayhrd  v.  StebbinSy  4  Kas.  42;  Bicni  v.  Fyffe^  Mc- 
Cahon,  75;  Stringer  r.  Darfe,  30  Cal.  318;  Scfdeffelin  v.  WhipplCf 
10  Wis.  81, 82;  Bailey  v.  Kajfy  50  Barb.  110.)  But  when  we  ex- 
amine  the  defendant's  answer,  the  reason  becomes  still  more 
apparent  why  the  plaintiff  should  have  been  allowed  to  amend 
his  reply.  The  plaintiff  desired  to  amend  his  reply  so  that  it 
would  put  in  issue  those  allegations  of  the  defendant's  answer 
which  declared  that  she  was  forced  by  her  husband  to  execute 
said  mortgage  against  her.  will.  He  wished  to  deny  what  she 
had  already  in  one  sense  denied.  He  wished  to  deny  that  she 
had  involuntarily  executed  the  mortgage.  Bhe  had  already 
denied  that  she  had  executed  it  either  voluntarily  or  involun- 
tarily. This  she  did  in  the  same  defense  in  which  the  allega- 
tions are  which  the  plaintiff  wished  to  deny.  But  in  verifying 
the  first  defense  she  swore  substantially  that  she  never  executed 
said  mortgage  in  any  manner,  either  voluntarily  or  involun- 
tarily.' In  the  second  defense  she  denies  that  ^'she  ever  exe- 
cuted (my  mcrtgage-deed  to  said  plaintiff,  either  separately  or 
conjointly  with  her  husband."  These  allegations  are  incon- 
sistent with  the  affirmative  allegations  of  the  answer;  for  it 
cannot  be  true  that  she  executed  a  mortgage  under  duresd 
&  inooubuoi  which  she  never  executed.  The  setting  up  of  in- 
d«f«iiMt.  consistent  defenses  like  these  should  never  be  en- 
couraged. {Butler  V.  KauWacky  8  Kas.  672,  673.)  Under  the 
drcumstances  of  this  case  we  think  the  court  below  should 
have  allowed  the  plaintiff  to  amend  his  reply  so  that  he  could 
have  litigated  the  question  of  duress  upon  its  merits. 

The  defendant  claimed  that  her  second  defense  was  not 
merely  a  defense  to  the  plaintiff's  action,  but  that  it  also  set 
forth  a  cause  of  action  on  her  part  by  way  of  counterclaim, 
for  which  she  asked  affirmative  relief.  Said  second  defense 
was  filed  as  a  cross-petition,  and  the  court  below  granted  the 
affirmative  relief  which  she  asked.  Now  if  said  answer  was 
what  the  defendant  claimed  it  to  be,  and  what  the  court  below 
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held  that  it  was,  then  the  plaintiff  could  not  dismiss  the  whole 
action  so  as  to  commence  again,  for  he  could  not  dismiss  the 
defendant's  cross-petition,  or  counterclaim;  (Code,  §398.)  And 
the  plaintiff  should  not  have  been  required  under  the  circum- 
stances to  take  the  chances  as  to  whether  said  second  defense 
stated  a  good  affirmative  cause  of  action  on  the  part  of  the 
defendant  or  not  We  think  the  amendment  ought  to  have 
been  allowed  without  costs. 

We  have  assumed  in  this  opipion  that  the  second  defense 
stated  in  the  answer  was  sufficient,  as  a  defense^  to  require  a 
reply  thereto,, but  we  do  not  so  decide.  We  simply  express  na 
t.  crow-MSkfon,  opiuiou  upou  that  subject.  If  it  was  not  sufficient, 
roficien°c?:  thcu  of  coursc  the  judgment  of  the  court  below 
founded  thereon  cannot  be  sustained.  As  a  cross-petition,  set- 
ting forth  an  affirmative  cause  of  action,  a  counterclaim,  we 
think  it  was  wholly  insufficient.  In  such  a  case  the  cause  of 
action  must  be  set  forth  with  the  same  particularity,  complete- 
ness and  exactness  as  it  would  be  if  it  were  set  forth  in  a  peti- 
tion by  a  plaintiff.  Viewed  in  this  light,  is  said  count  sufficient? 
May  a  plaintiff  allege  in  his  petition  that  he  never  executed 
any  mortgage,  but  if  he  did  it  was  done  under  duress,  and  then 
ask  the  court  to  have  it  canceled  and  held  null  and  void  ?  We 
think,  i^ot;  and  therefore  we  think  that  the  second  defense  in 
defendant's  answer  is  not  sufficient  to  sustain  the  judgment 
irendered  thereon.  This  might  be  otherwise  if  the  judgment 
were  attacked  collaterally.  But  when  attacked  directly  by  a 
petition  in  error,  as  in  this  case,  we  do  not  think  that  the  judg* 
ment  can  be  sustained. 

The  plaintiff  in  error  raises  several  other  questions.  For 
instance,  he  claims  that  the  court  below  erred  in  permitting 
the  defendant  to  introduce  certain  evidence  of  one  S.  M.  Brad- 
ley, a  witness  for  the  defendant,  which  evidence  reads  as  fol- 
lows: 


k" 


By  some  means,  one  or  more  of  the  letters  I  wrote  to  her 
fell  into  the  hands  of  Bacheller,  who  answered  it  in  an  insolent 
manner,  stating  that  unless  his  wife  should  unite  with  him  in 
such  mortgage,  she  should  leave  his  premises,  as  he  intended 
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to  do  as  he  pleased  with  his  own  family,  and  his  own  business.^ 
There  were  several  other  threatening  declarations  in  the  letter 
against  his  wife,  all  tending  in  the  same  direction.  These  let- 
ters were  destroyed  by  me,  together  with  some  others  of  the 
same  character.  As  fiacheller  and^  his  wife  were  still  living 
'together  as  man  and  wife,  deponent  suMosed  that  they  woula 
continue  to  do  so,  and  did  not  want  said  letters  to  be  seen  by 
others." 

Now  there  is  no  evidence  in  the  case  that  shows  that  Bradley 
ever  saw  Bacheller,  or  knew  anything  about  his  handwriting; 
inoompetoni  ^^^  uothlng  to  show  how  Bradley  knew  that  the  an- 
***'™*"'*  swer  he  received  was  written  by  Bacheller,  or  came 
from  him.  There  is  nothing  in  the  record  that  shows  that 
Bacheller's  wife  ever  knew,  till  the  day  of  the  trial,  that  Bachel- 
ler ever  wrote  any  such  letter  to  Bradley,  or  that  he  ever  wrot^ 
any  letter  of  any  kind.  There  is  nothing  to  show  when  Bach- 
eller wrote  this  letter,  or  that  it  had  any  reference  whatever  to 
the  mortgage  in  controversy.  There  was  some  illegal  testi- 
mony offered  and  ruled  out  that  tended  to  show  that  it  had 
reference  to  the  Wright  mortgage.  The  genuineness  of  the 
letter,  or  its  relevancy  to*  the  case,  was  not  in  any  manner 
proved  or  shown,  except  by  the  foregoing  evidence  of  Bradley. 
Whether  this  evidence  of  Bradley  was  erroneously  permitted 
to  be  introduced,  it  is  now  wholly  unnecessary  for  us  to  decide. 

If  the  issues  had  been  properly  made  up,  the  court  would 
have  erred  in  striking  from  the  plaintiff's  evidence  the  defend- 
ant's acknowledgment  appended  to  said  mortgage;  for  in  such 
a  case  the  acknowledgment  should  have  been  considered  for 
what  it  was  worth.  (Gen.  Stat.  188,  §26.) 

The  judgment  of  the  court  below  in  favor  of  the  defendant 
in  error  and  against  the  plaintiff  in  error  will  be  reversed,  and 
cause  remanded  for  further  proceedings  in  accordance  with 
this  opinion. 

All  the  Justices  concurring. 
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Mantjvaotobt. 

1.  Void  Judoicb2«t;  ColUdum  May  be  EnjoiiMd.  An  action  may  be  mtln- 
tained  to  perpetually  enjoin  the  enforcement  of  a  void  judgment  \Uc- 
NeiU  V,  EdiCf  24-1 10;  Meixell  v.  Kirkpatrick,  2S-316],  where  such  judgment 
appears  to  be  valid  and  regular  upon  its  face;  and  this  is  especially  true 
where  the  judgment  is  also  unjust. 

2. Such  an  action  may  be  maintained  against  any  person  who  at- 
tempts to  put  such  judgment  in  force,  and  who  has  apparent  authority 
for  BO  doing. 

3.  JuBisDicTioN — Action  to  Enjoin,  The  action  may  be  maintained  in  any 
county  in  which  an  attempt  is  made  (to  the  injury  of  the  party  seeking 
the  relief)  to  put  such  judgment  in  force,  althou^^  such  judgment  may 
have  been  rendered  in  another  county. 

4. Void  Judgment    A  judgment  rendered  against  any  person, 

where  the  court  has  no  jurisdiction  of  such  person,  is  void.  [K,  P.  JZ^. 
Co,  V.  Sireeter,  8-138;  LUowieh  v.  IMowich,  1&-451.] 

6.  ^^-^—  A  court  can  obtain  jurisdiction  of  a  person  for  the  purpose  of 

rendering  a  judgment  against  him,  only  by  the  service  of  process  upon 
him  (actual  or  constructive,)  or  by  his  voluntary  appearance  in  the  case. 

6.  Sbbvicb  on  Cobporation;  Agerd,  Clerk,  ^pok-keeper.  A  service  of  a  snm- 
mons  on  a  person  who  keeps  books  for  a  corporation,  bat  who  is  not  the 
secretary  or  the  clerk  of  the  corporation,  or  any  other  officer  or  agent 
of  the  corporation  upon  whom  a  legal  service  may  be  made,  is  not  a  valid 
service  upon  the  corporation.  A  service  in  such  a  case  must  be  made 
upon  the  person  wJio  holds  the  office  of  secretary  or  clerk  of  the  corpora- 
tion.   IBrinkman  v.  Shaffer,  23-528 ;  MeNeiU  v.  EOte,  H  al,  24-108.] 

7.  SHBBirF's  BxtvBx-^When  May  be  Impeeushed,    A  sheriff's  return  with 
.   respect  to  service  of  original  process  may  be  impeached,  so  fiu*  as  it 

states  facts  upon  which  jurisdiction  depends,  where  the  &cts  stated  do 
not  come  within  the  personal  knowledge  of  the  sheriff,  bat  must  be  as- 
certained  by  him  from  inquiry.    IMaetin  v.  Oray,  19-458.] 

JSrror  from  Shavmee  Distriei  Oouri. 

In/unction,  to  restrain  the  collection  of  a  judgment,  brought 
by  The  King  Wrought-Iron  Bridge  Manufactory  ^  Iron  Works 
of  Topekdy  against  Chester  Thomas,  jr.,  as  sheriff,  and  Wm, 
Chambers  and  four  others  as  ^^  Chambers  Bros.  ^  OoJ*  Trial 
at  the  June  Term  1874.  The  district  court  found,  as  con- 
clusions of  law,  that  the  judgment  complained  of  was  void, 
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and  made  a  decree  perpetually  enjoining  its  collection.  Chamr 
bers  Bros.  ^  Co,  appeal,  and  bring  the  case  here  on  error. 
All  the  material  facts  are  given  in  the  opinion. 

Green  ^  Foster ^  for  plaintiffs  in  error: 

m 

1.  The  district  court  of  Shawnee  county  has  no  jurisdic- 
tion to  enjoin  an  execution  issuing  from  the  district  court  of 
Leavenworth  county,  on  a  judgment  rendered  therein,  on 
account  of  any  irregularities  in  obtaining  the  judgment,  or 
defect  of  jurisdiction.  22  Wis.  482;  14  How.  (U.  8.)  584; 
2  Edw.  Ch.  289;  5  Sandf.  612;  16  How.  Pr.  244;  2  Paige, 
26;  Hilliardonlnj.  180,S4. 

2.  A  court  of  equity  will  not  enjoin  an  execution  on  9 
judgment  at  law,  even  though  it  may  be  void  because  of  ser 
vice  on  the  wrong  person;  and  more  especially  if  the  party 
against  whom  it  is  rendered,  having  notice  of  the  action, 
neglects  to  take  any  steps  to  prevent  the  rendition  of  such 
judgment.  High  on  Inj.  §§89,  99,  181;  7  Wis.  595;  21  Cal. 
488;  1  Beafiley,  181;  26  Geo.  485;  17  How.  (U.  S,)  443;  9 
Leigh,  478. 

8.  In  an  injunction  suit  to  restrain  the  collection  of  a  judg- 
ment claimed  to  be  void  because  of  the  falsity  of  a  sheriff's 
return,  the  testimony  of  a  single  witness  ought  not  to  be 
deemed  sufficient  to  justify  the  allowance  of  the  injunction, 
if  it  should  be  allowed  at  all,  which  we  deny.  Plaintiffs  in 
error  allege  in  their  answer  in  the  suit  below,  that  Johnson 
(the  person  on  whom  service  was  had,)  was  the  secretary  of 
the  defendant  in  error,  duly  authorized,  etc.  And  in  its  reply, 
defendant  in  error  says  he  was  its  book-keeper,  etc  By  his 
testimony  Johnson  himself  shows  that  he  was  a  clerk,  or 
book-keeper,  performing  the  duties  of  the  secretary.  Hence 
we  claim,  that  service  on  such  clerk  or  book-keeper  is  a  good 
service  on  the  corporation ;  and  that  the  reply  not  being  veri- 
fied, the  allegations  in  the  answer  in  reference  to  Johnson's 
being  the  secretary  of  defendant  in  error  must  be  taken  as 
true,  (§108  of  the  code,)  and  that  the  court  erred  in  admit- 
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ting  the  testimony  of  Johnson  that  he  was  not  such  secre- 
tary. 

Alfred  Minis y  and  C.  M.  Foster y  for  defendant  in  error: 

1.  If  this  action  can  be  maintained  it  was  properly  brought 
in  Shawnee  county.  Clay  v.  Hoysradi^  8  Kas.  74.  The  dis- 
trict court  of  Shawnee  county  had  jurisdiction:  16  Iowa,  171; 
17  Iowa,  131. 

2.  Johnson  was  not  a  person  on  whom  service  of  summons 
could  be  made  under  §68  of  the  civil  code:  Law  Rep.  149; 
16  M.  k  W.  488.  And  the  return  of  the  sheriff  being  fiilse, 
the  execution  may  be  enjoined.  High  on  Inj.  §126;  11  Hum- 
phrey, 528. 

8.  The  proof  shows  that  the  plaintifi  in  error  had  no  cause 
of  action  against  the  defendant  in  error,  and  for  that  reason 
there  is  nothing  inequitable  in  enjoining  the  execution  when 
there  is  no  legal  service.  The  judgment  was  valid  on  its  face, 
and  for  that  reason  the  authorities  cited  by  the  pMntifib  in 
error  to  the  effect  that  equity  will  not  enjoin  "  a  void  judg- 
ment," (meaning  judgments  void  on  their  face,)  are  inappli- 
cable. The  reason  for  this  doctrine  in  many  of  the  states  is, 
that  a  motion  could  be  made  to  set  aside  the  judgment,  and  the 
judge  at  chambers  would  have  the  power  to  stay  execution; 
but  under  our  code  execution  can  only  be  stayed  by  injunction, 
or  by  order  of  the  judge  pending  a  motion  for  a  new  trial. 
But  in  the  present  case  the  defendant  in  error  had  no  occasion 
to  ask  for  a  new  trial.  Its  objection  was  to  the  jurisdiction  of 
the  court  to  try  the  case  at  all.  The  fact  that  Johnson  notified 
the  officers  of  the  company,  cuts  no  figure  in  the  case.  The 
service  of  the  summons  was  wholly  unauthorized  and  illegal, 
and  the  defendant  was  under  no  legal  or  moral  obligation  to 
pursue  any  particular  line  of  conduct.  It  owed  no  duty  to 
plaintiffs  in  error,  and  they  have  no  cause  of  complaint  against 
defendant  in  error  for  waiting  until  judgment  was  rendered. 
They  cannot  complain  that  defendant  in  error  did  not  go  to  a 
distant  county  to  make  a  motion  to  set  aside  the  service,  or 
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to  let  its  property  be  sold  and  then  sue  the  sheriff  for  false 
return. 

4.  It  is  not  admitted  by  the  pleadings  that  Johnson  was  sec- 
retary of  defendant  in  error.  The  petition  alleges  that  no 
service  was  made  on  defendant  in  error,  or  any  officer  on 
which  by  law  service  could  be  made,  and  that  service  was  not 
made  in  any  manner  prescribed  by  law.  That  was  an  affirma- 
tive fact  alleged  by  defendant  in  error,  and  necessary  to  be 
proved  by  it  in  order  to  recover.  The  answer  of  defendant 
sets  up  a  state  of  facts  inconsistent  with  and  contradictory  to 
the  facts  set  forth  in  the  petition.  It  was  not  a  confession  and 
a  voidance,  and  therefore  not  new  matter;  and  therefore  that 
part  of  the  answer  needed  no  reply.  8  Kas.  370. 

The  opinion  of  the  court  was  delivered  by 

Valbntine,  J. :  This  was  an  action  brought  for  the  purpose 
of  perpetually  enjoining  the  enforcement  of  a  judgment  claimed 
to  be  unjust  and  void.  The  facts  necessary  to  be  considered  in 
this  case  are  substantially  as  follows:  On  the  10th  of  July  1878, 
plaintifis  in  error,  Chambers  Bros.  &  Co.,  commenced  an  action 
eut«me0tof  ^^gftinst  defendant  in  error  in  the  district  court  of 
'•cts.  Leavenworth  county.     Summons  was  duly  issued 

therein,  and  delivered  to  the  sheriff  of  that  county  for  service. 
The  sheriff  afterward  returned  the  summons  with  the  following 
indorsements  thereon,  to-wit: 

*^I  received  this  summons  on  the  10th  of  July  1873  at  3 
o'clock  p.  M. ;  and  I  served  the  same  summons  in  my  county  of 
Leavenworth,  Kansas,  on  the  within-named  -defendant.  The 
King  Wrought-Iron  Bridge  Manufactory  and  Iron  "Works  of 
Topeka,  E^ansas,  by  delivering  to  Walter  F.  Johnson,  the  clerk 
and  secretary  of  said  defendant,  personally,  a  copy  of  the  writ- 
ten summons  on  this  10th  of  July  1873.  I  so  served  said  sum- 
mons as  aforesaid  upon  said  clerk  or  secretary,  being  unable  to 
.find,  in  the  county  of  Leavenworth,  Kansas,  the  president, 
chairman  of  the  board  of  directors  or  trustees,  or  other  chief 
officer  of  said  defendant.  T.  L.,  Sheriff/*  Ja. 

The  statute  provides  that  '^A  summons  against  a  corpora^ 
tion  may  be  served  upon  the  president,  mayor,  chairman  of 
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the  board  of  directors  or  trustees,  or  other  chief  officer;  or, 
if  its  chief  officer  is  not  found  in  the  county,  upon  its  cashier, 
treasurer,  secretary,  clerk,  or  managing  agent,"  etc.  (Civil 
code,  §68.)  The  only  objection  to  said  service  is,  that  said 
Walter  F.  Johnson  was  not  clerk,  or  secretary,  or  any  other 
officer,  or  agent,  of  the  defendant,  upon  whom  service  of 
summons  could  be  legally  made.  The  defendant,  which  we 
shall  designate  as  the  *' bridge  company,"  made  no  appear- 
ance in  the  case.  Afterward,  and  on  September  1st  1873,  the 
district  court  of  Leavenwortn  county  rendered  a  judgment 
in  favor  of  the  plaintiff  and  against  the  defendant,  the  bridge 
company,  for  the  sum  of  $1,189.68.  Another  objection  to 
this  judgment  is,  that  there  was  nothing  due  from  the  de- 
fendant to  the  plaintiff.  Afterward,  an  execution  was  issoed 
on  said  judgment  by  the. clerk  of  the  district  court  of  Leav- 
enworth county,  and  placed  in  the  hands  of  the  sheriff  of 
Shawnee  county  for  collection.  Said  sheriff  immediately 
caused  said  execution  to  be  docketed  in  the  office  of  the 
clerk  of  the  district  court  of  Shawnee  county,  and  then  by 
virtue  thereof  levied  on  the  property  of  the  bridge  company, 
greatly  to  its  injury.  The  bridge  company  then  commenced 
this  action  in  the  district  court  of  Shawnee  county  against  the 
sheriff  of  said  Shawnee  county,  and  against  said  Chambers 
Bros.  A  Co.,  the  parties  who  obtained  said  judgment,  to  pe^ 
petually  enjoin  the  enforcement  of  said  judgment.  A  trial 
was  had  in  the  case  in  the  district  court  of  Shawnee  county, 
and  the  court  found  in  fieivor  of  the  bridge  company,  and 
against  Chambers  Bros.  &  Co.,  and  rendered  a  judgment  per- 
petually enjoining  the  enforcement  of  said  judgment  It  was 
shown  on  the  trial  of  the  case  that  the  present  defendant 
in  error,  the  bridge  company,  was  a  corporation  at  the  time 
of  said  service  of  summons,  doing  business  in  the  city  of 
Topeka,  Shawnee  county;  that  said  Walter  F.  Johnson  was 
a  book-keeper  in  their  employ;  that  he  was  not  the  secretary, 
or  clerk  of  the  corporation,  or  any  general  agent  thereof;  in 
fact,  that  he  held  no  position  in  the  company,  or  fix>m  the 
company,  except  that  he  merely  kept  books,  under  the  Becr^ 
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tary,  as  aforesaid;  that  he  went  to  the  city  of  Leavenworth, 
in  Leavenworth  county,  to  attend  court  as  a  witness  in  a 
bankruptcy  case;  that  while  there  he  was  served  with  sum- 
mons in  said  case  as  aforesaid,*  and  when  he  returned  from 
Leavenworth  to  Topeka,  which  was  on  the  same  day  that  he 
was  summoned,  he  immediately  told  the  officers  of  the  bridge 
company  that  he  had  been  so  served  with  summons.  It  also 
appears  that  the  debt  claimed  to  be  due  to  Chambers  Bros.  & 
Co.,  on  which  said  judgment  was  rendered,  was  not  the  debt 
of  the  bridge  company  which  is  a  party  in  this  case,  but  it 
was  a  debt  due  from  an  entirely  different  corporation,  a  bridge 
company  doing  business  at  Uie  city  of  lola,  Allen  county. 
The  said  judgment  and  said  execution,  with  all  the  proceed- 
ings connected  therewith,  appear  to  be  regular  and  valid  upon 
their  face.  With  this  statement  of  the  facts  we  shall  now 
proceed  to  decide  the  questions  of  law  involved  in  the  case. 

L  An  action  may  be  maintained  to  perpetually  enjoin  the 
enforcem.ent  of  a  void  judgment,  where  such  judgment  ap- 
pears to  be  valid  and  regular  upon  its  face;  and  this  is  espe- 
cially true  where  the  judgment  is  also  unjust.  Oaruther9  v. 
Hartsfieldj  8  Terger,  866 ;  Ridgeway  v.  The  Bank  of  Tennessee^ 
11  Humphrey,  628;  drafts  v.  Dexter ^  8  Ala.  767.  There  are 
decisions  apparently  adverse  to  the  above  proposition;  but 
generally  such  decisions  are  in  cases  which  differ  from  this. 
They  are  generally  in  cases  where  the  judgment  is  not  void, 
but  only  voidable,  or  where  it  would  be  inequitable  for  the 
courts  to  interfere,  or  where  a  party  has  negligently  slept 
upon  his  rights,  or  has  some  other  plain  and  adequate  remedy, 
or  where  the  judgment  itself  is  incurably  void  upon  its  &ce. 

IL  Such  an  action  may  be  maintained  against  any  person 
who  attempts  to  put  such  judgment  in  force,  and  who  has 
apparent  authority  for  so  doing. 

m.  The  action  may  be  maintained  in  any  county  in  which 
an  attempt  is  made  (to  the  injury  of  the  party  seeking  the  re- 
lief) to  put  such  judgment  in  force,  although  such  judgment 
may  have  been  rendered  in  another  county. 
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IV.  A  judgment  rendered  against  any  person,  where  the 
court  has  no  jurisdiction  of  such  person,  is  void. 

V.  A  court  can  obtain  jurisdiction  of  a  person  for  the  pur- 
pose of  rendering  a  judgment  against  him,  only  by  the  service 
of  process  upon  him  (actually  or  constructively,)  or  by  his  vol- 
untary appearance  in  the  case. 

VI.  A  service  of  a  summons  on  a  person  who  keeps  books 
for  a  corporation,  but  who  is  not  the  secretary,  or  the  clerk  of 
the  corporation,  or  any  other  officer  or  agent  of  the  corporation 
upon  whom  a  legal  service  may  be  made,  is  not  a  valid  service 
upon  the  corporation.  It  is  true,  a  book-keeper  is  in  one  sense 
a  clerk.  Any  person  who  performs  clerical  duties  is  in  one 
sense  a  clerk.  But  the  service  of  a  summon^  on  a  corporation 
cannot  be  made  on  every  person  who  may  in  some  remote 
sense  be  styled  a  clerk  of  the  corporation.  It  could  not  be 
made  on  a  deputy  or  under-clerk.  It  must  be  made  on  the 
clerk^  the  principal  clerk  of  the  corporation,  if  made  on  a  clerk 
at  all.  It  must  be  made  upon  the  person  who  holds  the  office  of 
clerk,  or  secretary,  as  the  case  may  be.  In  proper  cases  a  ser- 
vice on  the  person  who  holds  the  office  of  clerk  or  secretary  of 
the  corporation  would  be  a  good  service,  although  such  person 
might  not  in  fact  perform  any  of  the  clerical  duties  for  the  cor- 
poration. For  instance,  if  the  service  had  been  made  on  Hay- 
wood, the  secretary  of  the  corporation  in  this  case,  instead  of  on 
Johnson,  a  book-keeper,  the  service  would  have  been  a  valid  ser- 
vice, whether  Haywood  performs  any  of  the  clerical  duties  or 
not.  As  the  service  was  void  however,  everything  following 
the  service  was  also  void. 

Vn.  A  sheriff's  return  with  respect  to  service  of  original 
process  may  be  impeached  so  far  as  it  states  facts  upon  which 
jurisdiction  depends,  where  the  facts  stated  do  not  come  within 
the  personal  knowledge  of  the  sheriff,  but  must  be  ascertained 
by  him  from  inquiry.  {Sond  v.  Wilson,  8  Kas.  228;  Starkweather 
V.  Morgan,  15  Kas.  274.) 

The  judgment  of  the  court  below,  enjoining  said  judgment 
will  be  affirmed. 

All  the  Justices  concurring. 
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i.  Managing  Officsbb  of  Corporation;  No  Power  to  Bind  Cofparaiion  to- 
Pay  Debts  of  Another  Person,  The  vice  president  and  secretary  of  a  manu- 
facturing corporation,  although  the  active  managers  of  the  business  of 
the  corporation,  Buperintending  the  erection  of  its  buildings,  making  its 
contracts,  and  ugning  its  drafts,  checks  and  notes,  have  not  by  virtue 
thereof  authority  to  bind  the  corporation  by  a  promise  to  pay  the  debts 
of  another  and  distinct  corx>oration. 

2. "Where  one  corporation  buys  a  portion  of  the  assets  of  another 

corporation,  and  in  consideration  thereof  agrees  to  assume  and  pay  cer- 
tain speciflc  debts  of  the  latter,  those  creditors  whose  debts  are  thus 
assumed  can  -maintain  their  actions  directly  against  the  former,  but  th& 
other  creditors  cannot,  even  though  a  portion  of  the  indebtedness  thus 
assumed  is  fictitious. 

8.  Negotiable  Paper;  Indorsement — Maturiiiy;  Pleading;  Issue;  Dtfense. 
Where  the  indorsement  of  a  note  is  in  blank,  and  without  date,  and  the 
allegation  of  the  petition  that  it  was  indorsed  before  due  is  denied  in 
the  answer,  and  there  is  no  evidence  as  to  the  date  of  the  indorsement, 
any  defense  good  against  the  payer  must  also  be  held  good  against  the 
indorser  and  holder.    [Overruled  on  rehearing,  poti,  530.] 


Brrpr  from  Shatonee  District  Cburt. 

Action  by  Rahm  as  plaintiff  on  two  promissory  notes,  one 
for  $4,915.57,  the  other  for  $5,561.57.  The  notes  were  dated 
^*  Nov.  9th  1872,"  payable  at  four  and  five  months  respectively. 
The  petition,  alleged  that  they  were  endorsed  to  plaintiff  be- 
fore maturity.  The  defendant,  the  Bridge  Manufactory  of  To* 
'pekdy  answered,  ^3^,  a  general  denial;  second^  special  denials^ 
that  it  ever  executed  the  notes  Qued  on;  that  it  ever  authorized 
or  empowered  T.  B.  Mills  and  B.  M.  Smith,  or  either  of  them 
to  execute  and  deliver  said. notes;  that  said  Mills  and  Smith 
or  either  of  them  ever  had  authority  from  it  to  execute  and 
deliver  said  notes;  that  said  notes  were  ever  in  good  faith  in* 
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dorsed  to  plaintiff  for  a  valuable  consideration — and  alleging, 
that  said  notes  were  ezecnted  and  delivered  withont  any  con- 
sideration therefor  to  defendant,  which  &ct  was  well  known  to 
plaintiff  at  and  before  the  time  of  the  alleged  transfer  of  the 
said  notes  to  him;  thirdj  an  averment  that  said  notes  were  exe- 
cuted and  delivered  by  said  Mills  and  SmHh  (whose  names  are 
signed  thereto)  to  Coleman,  Rahm  &  Co.,  in  settlement  of  a 
debt  due  to  the  said  Coleman,  Rahm  &  Co.,  from  the  ^^Elng 
Wrought-Iron  Bridge  Manufactory  and  Iron  Works  oilcia;^ 
that  the  defendant  in  error  was  in  no  manner  liable  for  the 
payment  of  said  debt,  nor  did  the  payment  or  settlement  of 
the  same  in  any  manner  pertain  to  the  business  of  the  defend- 
ant; that  at  the  time  of  the  execution  and  delivery  of  said  notes 
plaintiff  was  a  member  of  the  firm  of  Coleman,  Rahm  &  Co., 
and  had  full  knowledge  of  all  the  facts  herein  stated  at  and  be- 
fore the  time  of  the  alleged  transfer  of  said  notes  to  him.  The 
second  defense  was  verified  by  afijdavit.  The  reply  of  plaintiff 
was  a  general  denial.  Trial  at  the  June  Term  1874,  and  judg- 
ment for  the  defendant  The  plaintiff  brings  the  case  here  on 
error.    The  material  £ftcts  are  stated  in  the  opinion. 


Thacher  ^  Stephem^  for  plaintiff: 

1.  We  claim  that  by  the  by-laws  of  defendant  company, 
which  defendant  introduced  in  evidence,  the  vice-president  had 
power  to  execute  the  notes.  They  provide  that  the  president 
shall  *' execute  all  contracts,  deeds,  certificates  of  stock,  and 
other  instruments  of  writing  necessary  for  the  transaction  of  the 
business  of  the  company  when  properly  authorized  so  to  do  by 
the  board  of  directors,  as  hereinafter  provided;  *'  and  that  in  the 
absence  of  the  president  the  vice-president  shall  perform  his 
duties;  also,  that  the  secretary  shall  countersign  instruments 
in  writing  when  signed  in  accordance  with  said  by-laws.  The 
note  in  this  case  is  attested  by  the  secretary,  which  i^  an  official 
declaration  by  the  company  that  the  power  if  required  had 
been  conferred.     Said  by-laws  also  provide  for  an  executive 
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committee  whose  business  it  shall  be  to  have  advisory  super- 
vision of  the  business  of  the  company,  and  who  shall  have  all 
fhe  authority  of  the  board  of  directors  in  cases  of  emergency 
requiring  immediate  action,  and  which  cannot  await  the  time 
necessarily  elapsing  before  a  regular  or  called  meeting  of  the 
board.  We  submit  that  in  these  provisions  alone  is  ample 
power  to  make  the  notes  in  suit.  As  to  what  are  cases  of 
emergency,  the  by-laws  do  not  provide,  and  therefore  the  mat- 
ter is  left  to  be  determined  by  the  executive  committee. 

That  there  is  a  further  provision  for  the  ratification  of  their 
action  by  the  board  of  directors,  is  immaterial,  for  the  attesta- 
tion of  the  secretary  is  an  affirmation  that  all  these  acts  have 
been  complied  with;  and  the  plaintiff  being  a  purchaser  in 
good  faith,  the  defendants  should  not  now  be  heard  to  deny 
it.  14  Wallace,  288.  Defendant's  by-laws  also  provide  that 
'Hhe  treasurer  shaJl  pay  all  checks,  drafts  or  orders  presented 
to  him  for  payment  when  properly  executed  by  the  president 
or  vice-president  and  countersigned  by  the  secretary.'*  And 
this  company  held  out  to  the  world  by  their  acquiescence  in 
the  acts  of  Mills,  that  he  was  authorized  to  do  these  acts. 
They  allowed  him  to  transact  the  whole  business  of  the  cor- 
poration as  general  manager.  In  fact,  he  and  Smith  were 
nearly  the  whole  operators  of  the  concern.  Mills,  the  vice- 
president  and  acting  president,  signed  checks,  drafts,  and 
promissory  notes  to  various  parties. 

There  is  another  view  which  we  wish  to  present  to  the 
court:  It  appears  by  the  testimony  of  both  Milk  and  Smith 
fhat  the  lola  conipany  had  large  assets.  That  Mills  and  Smith 
were  the  managers  of  that  company,  and  that  the  assets  of 
that  company,  except  its  realty  and  including  the  good  will 
of  trade,  were  carried  to  the  Topeka  company.  That  in  con- 
sideration of  such  transfer  the  Topeka  company  assumed  a 
large  amount  of  real  indebtedness,  and  about  $50,000  of  ficti- 
tious indebtedness.  This  fictitious  indebtedness  went  to  Ennis, 
Adams,  &c.,  who  now  object  to  the  payment  of  the  honest  debt 
of  the  lola  company,  the  avails  of  which  passed  to  the  Topeka 
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company,  for  if  it  did  not  all  pass  in  iron,  it  most  have  passed 
in  other  assets.  Now  in  equity  the  firm  of  Coleman,  Rahm  i 
Co.  could  pursue  these  assets.  Booth  v.  Bruce^  82  N.  T.  189. 
Mills  and  Smith  so  far  were  the  principal  parties  interested 
They  knew  where  the  assets  of  the  lola  company  had  gone, 
and  the  equities  of  Coleman,  Rahm  &  Co. 

They  gave  the  notes  of  the  new  company  now  in  suit,  and 
the  Adams  draft,  and  Coleman,  Rahm  k  Co.  discharged  the 
debt  of  the  lola  company,  which  company  was  in  fact  merged 
in  the  Topeka  company.  The  whole  matter  was  one  trans- 
action. The  Topeka  company  paid  the  draft,  thus  ratifying 
the  transaction  and  sanctioning  the  act  of  Mills,  and  the  com- 
pany are  now  estopped  from  denying  it.  (Story  on  Agency, 
§242;  22  K  Y.  264;  19  K  T.  218.) 

2.  The  court  erred  in  admitting  the  books  of  the  defendant 
to  be  read  in  evidence  as  offered  by  defendant  They  were  in- 
competent, and  hearsay  testimony  only.  (18  Wall.  541.)  By 
admitting  the  books  to  be  read,  the  court  asserted  that  they 
were  competent  and  proper  evidence  to  be  considered,  and 
there  is  a  high  degree  of  probability  that  they  were  accepted 
by  the  court  a^  conclusive  evidence  upon  the  question  in  con- 
troversy. Code,  §  387. 


Alfred  Ennis^  and  G.  M.  Foster^  for  defendant: 

The  notes  sued  on  do  not  of  themselves  purport  to  be  the 
notes  of  the  defendant.  These  notes  are  not  of  themselves 
evidence  of  indebtedness  owing  by  defendant.  They  do  not 
of  themselves  contain  a  promise  to  pay  by  defendapt,  nor  do 
they  purport  to  be  signed  by  the  defendant.  The  plaintiff 
claims  that  the  notes  were  intended  to  be  the  notes  of  the 
defendant.  Jhis  fact  was  attempted  to  be  shown  by  extrinsic 
evidence.  Defendant  insists  that  if  the.  notes  do  not  purport 
to  be  the  obligations  of  defendant,  and  are  not  of  themselves 
such  obligations,  then  they  cannot  be  made  such  by  extrinsic 
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£eu^ts.  (6  Eafi.  27.)  It  is  an  nncontroverted  fact,  that  the  notes 
are  written  upon  letter  paper,  which  letter  paper  had  a  printed 
heading;  and  that  the  words  ^'Eing  Iron-Bridge  Manufactory 
and  Iron  Works/'  at  the  top  of  the  notes,  is  such  printed  let- 
ter-head, and  nothing  more.  Hence  the  same  is  no  part  of  the 
notes. 

The  evidence  shows  that  the  defendant  is  a  private  manufac- 
turing corporation,  organized  for  the  sole  purpose  of  manufac- 
turing bridges;  that  the  notes  were  signed  and  delivered  for  a 
debt  of  the  lola  Bridge  Company,  for  the  payment  of  which 
debt  the  defendant  was  in  no  manner  liable,  nor  did  the  settle- 
ment or  payment  of  such  debt  in  any  manner  pertain  to  the 
business  of  the  defendant;  that  defendant  received  no  consid- 
eration for  the  notes  sued  on;  that  Rahm,  the  plaintiff,  a  mem- 
ber of  the  firm  of  "  Coleman,  Rahm  &  Co.,"  was  present  at  the 
time  the  notes  were  signed  and  delivered,  and  had  full  knowl- 
edge of  all  the  &cts;  and  that  the  defendant  in  error  had  no 
knowledge  of  the  existence  of  the  notes  sued  on  at  the  time  of 
the  payment  of  the  draft  of  $4,924.48. 

A  private  corporation  can  make  no  valid  or  binding  contract 
except  such  as  relates  to  the  business  and  objects  of  the  corpo- 
ration. Gen.  Stat  187,  §26;  88  Ind.  186*;  21  Howard,  441;  18 
N.  T.  809;  22  N.  T.  258;  18  Peters,  619.  The  assuming  of  a 
debt  owing  by  a  third  party  is  not  in  the  usual  course  of  busi- 
ness, nor  within  the  ordinary  powers  of  a  private  corporation. 
34  Vt  144;  48  Geo.  187. 

Officers  of  a  private  corporation  are  special  and  not  general 
agents  of  the  corporation,  and  consequently  have  no  power  to 
bind  the  corporation  except  within  the  limits  prescribed  by  its 
charter  and  the  by-laws;  and  persons  dealing  with  such  officers 
are  charged  with  notice  of  the  anth(mty  conferred  upon  them, 
and  of  the  limitations  and  restrictions  upon  the  powers  of  such 
officers  by  the  charter  and  by-laws.  62  Barb.  899;  22  Wis.  194; 
38  Cal.  690;  6  Blatch.  189;  2  Sweetiey,  (JS.  Y.)  415;  40  How. 
Pr.  Rep.  340;  i6  How.  Pr.  Rep.  426;  20  N.  Y.  812.      . 
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The  opinion  of  the  court  was  delivered  by 

Brewbb,  J. :  Plaintiff  in  error,  plaintiff  below,  brought  his 
action  upon  two  promissory  notes.  The  case  was  tried  by  the 
district  court  without  a  jury.  "So  special  findings  of  fiEtct  were 
made,  but  only  a  general  finding  for  defendant. 

But  a  single  question  really  is  presented,  and  that  is,  whether 

upon  the  testimony  the  plaintiff  was  entitled  to  a  judgment 

For,  while  counsel  speak  of  error  in  the  admission  of  certain 

books  of  the  defendant,  yet,  as  not  a  line  out  of  the  books  was 

read  in  evidence,  and  no  reference  made  to  them  after  their 

admission,  it  seems  hardly  necessary  to  inquire  whether  the 

court  ruled  correctly  in  admitting  them.    Upon  the  facts  then, 

was  the  plaintiff  entitled  to  judgment?    And  the  question,  it 

must  be  remembered,  is,  not  whether  upon  the  testimony  a 

judgment  in  favor  of  the  plaintiff  could  be  sustained,  bat 

whether  upon  that  testimony  the  judgment  must  have  been 

for  him.    In  other  words,  cannot  tiie  finding  in  fieivor  of  the 

defendant  be  sustained?    Turning  to  the  record,  these  things 

appear:  One  note  was  as  follows — and  the  other  was  in  form 

similar: 

Kin^i  Iron-Bridge  Manufactory  and  Iron  TTorAs, 
♦4,916.57.  ToPBKA,  Nov.  9th,  1872. 

Four  months  after  date,  we  promise  to  pay  to  the  order  of 
A.  J.  Baker,  forty-nine  hundred  and  fifteen  and  67-100  doUarSi  ^ 
for  value  received,  without  defalcation. 

T.  B.  Mills,  V.  P. 
B.  M.  Smith,  Sec'y  K.  B.  Co. 

Indorsed:  "A.  J.  Baker,'*  "  Coleman,  Rahm  &  Co.*' 

The  president  of  the  company  during  the  iall  of  1872  was 
Zenas  King,  who  was  absent  from  the  state.  Messrs.  Mills  and 
Smith  were  respectively  vice-president  and  secretary,  and  ap- 
parently the  active  managers  of  the  affidrs  of  the  corporation, 
superintending  the  construction  of  the  buildings,  making  con* 
tracts,  signing  notes,  drafts  and  checks.  The  '^lola  Bridge 
Company,"  a  corporation  located  and  doing  bnsinesB  in  lola, 
had  been  engaged  in  the  same  business  as  the  Topeka  Bridge 
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CompaDj  (defendant  herein)  was  purposing  to  engage  in,  and 
,;i,,^„^  for  which  buildings  were  being  erected  and  other 
•fft«to.  preparations  made.  The  debt  for  which  these  notes 
were  given  was  a  debt  due  from  the  lola  Bridge  Co.  to  Cole- 
man, Bahm  &  Co.  for  iron.  T.  B.  Mills,  the  vice-president  of  the 
Topeka  Bridge  Co.,  was  president  of  the  lola  company.  The 
Topeka  Bridge  Ca  bought  of  the  lola  company  all  its  assets, 
except  the  real  estate,  and  in  consideration  thereof  assumed 
the  payment  of  certain  specific  indebtedness.  These  notes 
were  not  a  part  of  the  indebtedness  thus  assumed,  although 
the  draft  hereinafter  referred  to  was.  These  notes  were  taken 
by  Mr.  Eahm,  of  Coleman,  Eahm  &  Co.,  who  was  at  Topeka  to 
settle  the  claim  against  the  lola  company,  and  he  took  these 
notes  in  payment  They  were  drawn  to  the  order  of  A.  J. 
Baker,  to  enable  him  to  endorse  them,  as  at  his  instance  in  the 
first  place  the  debt  was  created.  "Whether  "Francis  Eahm/' 
the  plaintiff,  is  the  "Mr.  Rahm"  of  Coleman,  Bahm  &  Co.,  does 
not  appear.  Neither*  was  there  any  evidence  to  show  when  the 
notes  were  endorsed  to  plaintiff.  The  indebtedness  of  the  lola 
company  to  Coleman,  Eahm  &  Co.  was  nearly  $5,000  in  excess 
of  the  amount  of  these  notes.  For  this  amount,  at  the  same 
time,  a  ninety-day  draft  was  drawn  on  Daniel  M.  Adams,  who 
at  that  time  had  no  official  connection  with  the  defendant,  but 
who  some  sixty  days  thereafter,  and  before  the  maturity  of  the 
draft,  became  its  vice-president  and  treasurer^  Adams  paid  the 
draft,  and  was  credited  with  the  amount  in  his  settlement  with 
the  company  as  its  treasurer.  There  was  nothing  upon  the 
&ce  of  the  draft  to  show  on  whose  account  it  was  drawn.  It 
was  signed  "T.  B.  Mills,  President,'*  and  directed  to  "Daniel 
M.  Adams,  Topeka,  Kansas.**  Mr.  Mills  was,  as  we  have  seen, 
president  of  the  lola  company.  He  testified  in  his  deposition 
that  it  was  drawn  by  him  as  vice-president  of  the  Topeka  com- 
pany. There  was  testimony  tending  to  show  that  some  J45,000 
of  the  indebtedness  of  the  lola  company  assumed  by  the  To- 
peka company  was  fictitious,  and  running  to  the  officers  of  the 
Topeka  company.  No  express  authority  from  the  board  of 
directors  to  Messrs.  Mills  and  Smith  to  execute  these  notes  was 
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«hown,  and  no  formal  ratification  of  the  act  The  testimony 
18  conflicting  as  to  whether  any  knowledge  of  the  transaction 
was  communicated  to  or  possessed  by  the  directors  or  any  of 
them  until  the  presentation  of  the  first  note  for  payment 

This  comprises,  we  think,  all  the  material  portions  of  the 
testimony;  and  upon  this  we  remark,  in  support  of  the  ruling 
of  the  district  court,  that  Messrs.  Mills  and  Smith  had  no  au- 
thority from  the  company  to  bind  it  to  the  payment  of  the 
I.  Power,  of  man-    dcbts  of  auothcr  aud  different  corporation.    Even 

wr^S-at?©?"*'  if  it  were  conceded  that  they  had  all  the  powers 
of  general  managers,  still  those  powers  did  not  extend  to  the 
assumption  of  another  company's  debts.  Though  they  might 
bind  the  corporation  to  any  debt  within  the  scope  of  its  ordi- 
nary business,  yet  beyond  that  they  were  powerless.  Again, 
while  under  the  contract  between  the  lola  company  and  the 
%  Ammptioo        Topcka  compauy  by  which  the  latter  purchased  a 

c^edlton.  part  of  the  assets  of  the  former  under  an  agree- 

ment to  pay  therefor  certain  of  its  debts^  those  creditors  whose 
debts  were  thus  assumed  might  maintain  an  action  against  the 
Topeka  company  directly,  yet  none  of  the  other  creditors  of 
the  lola  company  could.  And  it  matters  not  that  a  portion  of 
the  indebtedness  that  the  Topeka  company  assumed  to  pay 
was  fictitious.  Whatever  effect  that  might  have  upon  the 
validity  of  the  sale,  as  against  the  creditors  of  the  lola  com- 
pany, or  upon  garnishee  proceedings  instituted  by  such  cred- 
itors, yet  it  does  hot  give  the  right  to  such  creditors  to  jump 
over  the  lola  company  and  institute  an  action  directly  against 
the  Topeka  company.  And  thirdly,  as  there  is  no  evidence  of 
the  time  of  the  indorsements,  or  that  they  were  made  before 
the  maturity  of  the  notes,  and  this  fact  is  put  in  issue  by  the 
3.  Trantfer  of    pl^^^iJ^gs,  thc  cxact  facts  iu  refcrencc  to  the  giving 

Md^aluf*'"'  of  the  notes  may  be  shown  ia  evidence,  and  are  as 

""'^^*''  competent  for  a  defense  to  an  action  by  this  plaintiff 
as  to  one  by  the  payee.  It  seems  scarcely  necessary  to  enlarge 
upon  these  propositions.  They  are  sufficient  to  support  lie 
judgment  We  do  not  wish  to  be  understood  as  saying  that 
there  was  no  testimony  upon  which,  i^' uncontradicted,  or  un- 
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qualified)  a  judgment  in  favor  of  fhe  plaintiff  conld  have  been 
supported;  bat  we  do  hold,  that  upon  the  facts  as  above  stated 
there  is  enough  to  uphold  the  judgment  for  the  defendant,  and 
it  must  be  affirtned. 

All  the  Justices  concurring. 


Chablbs  E.  Briogs  v.  D.  S.  Ttb. 

1.  Dxfbnsb;  Dehurrsr;  Practicb;  When  Error  Beeomes  Immaterial,  Where 
the  court  sustains  a  demurrer  to  the  defendant's  answer,  and  the  de- 
fendant afterward  amends  his  answer,  setting  forth  therein  all  that  he 
had  previously  set  forth  and  more  too,  and  then  goes  to  trial  upon  his 
amended  answer,  it  is  immaterial  whether  the  court  erred  or  not  in  sus- 
taining the  demurrer.  {Moore  v.  Wade,  8-380;  Cannon  v.  Kreipef  14-324; 
Roea  V.  M.  K.  <fe  T.  Rly,  Co.,  18-124.] 

8.  Shjsripf's  BssD—When  Prima  Foune  Void,  When  a  sheriff's  deed,  exe- 
cuted Becemher  26th  1865,  founded  upon  a  judgment  of  a  justice  of  the 
peace,  and  upon  an  execution  issued  by  the  clerk  of  the  district  court, 
recites  among  other  things  the  rendition  of  said  judgment,  and  that  the 
judgment-creditor  afterward  "sued  out  of  the  clerk's  office  of  the  4th 
judicial  district  an  execution  on  the  said  judgment,"  without  stating  or 
reciting  that  a  transcript  of  sach  judgment  had  eyer  been  filed  in  the 
office  of  the  clerk  of  the  district  court,  as  proTided  by  statute,  held,  that 
such  sheriff's  deed  is  not  of  itself,  and  without  other  evidence,  prima 
facie  evidence  of  its  own  validity,  or  of  title  in  the  grantee.  {Koehler  v. 
BaU,  2-160 ;  ChaUiss  v.  Wise,  2-194 ;  WkiU-  Crow  v.  WhiU-  Wing,  3-276 ;  N,  E, 
M.  8.  Co,  V.  Smith,  25-624.] 

S.  JuRisDicriON ;  Judgment,  When  Void,  A  judgment  rendered  by  a  justice  of 
the  peace  against  the  defendant  in  the  action  four  days  before  the 
return-day  of  the  summons,  and  four  days  before  the  defendant  is  noti- 
fied to  appear,  is  void. 

Error  from  AUm  DMtriei  Court 

AcTio»  hrpught  by  7]fe  as  plaintiff  on  the  following  prom- 
issory note: 
♦600.00.    '  .  loLA,  Kansas,  Dec.  6th,  1870. 

Op,  or  Jjefore  the  Ist  d^y  of  Ju|y,187l,  I  promise  to  pay 
James  Faulkuer,  or  order,  the  sum  6f  $600,  fbr  value  recervea, 
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bearing  interest  at  the  rate  of  ten  per  cent  per  annum  from 
date  until  paid.  Charlbs  E.  Bbioos. 

Briggs  paid  $100  on  said  note  to  Faulkner,  which  was  in- 
dorsed May  7th  1871,  after  which  Faulkner  transferred  the 
note  to  Jh/e.  The  defense  was,  alleged  failure  of  consideratioDy 
as  to  which  both  the  pleadings  and  the  facts  are  fully  stated  in 
the  opinion.  Trial  in  the  district  court  at  the  November  Term 
1874.  A  jury  was  impanneled  and  sworn,  and  testimony  was 
oflfered  by  defendant  Briggs  (on  whom  was  the  burden  of  proof) 
in  support  of  his  defense.  When  defendant  rested,  plfdntiff 
demurred  to  the  evidence.  The  court  sustained  the  demurrer, 
discharged  the  jury,  and  gave  judgment  in  favor  of  the  pl^n- 
tiff  for  the  amount  due  on  the  note,  and  costs  of  suit  Briggs 
brings  the  case  here  on  error. 

Cates  ^  KepUnger^  for  plaintiff  in  error: 

1.  The  court  erred  in  sustaining  the  demurrer  to  the  third 
defense  set  up  in  Briggs'  original  answer.  The  question  pre- 
sented by  the  demurrer  is  this :  Is  a  grantee  in  a  deed,  with 
covenants  of  title,  executed  by  an  agent,  entitled  to  recover 
the  purchase-money  paid  to  the  agent  and  not  yet  paid  over 
to  the  principal,  in  a  case  where  there  has  been  failure  of  title 
and  eviction?  That  he  may  recover,  see  Story  on  Agency, 
§§  300,  801,  and  notes. 

2.  The  court  erred  in  refusing  to  permit  the  sheriff's  deed 
mentioned  in  the  bill  of  exceptions  to  be  offered  in  evidence. 
The  pleadings  and  evidence  show  the  consideration  of  the  note 
sued  on  was  a  conveyance  from  Gilbreath,  through  Faulkner 
the  payee  of  the  note,  to  plaintiff  in  error  of  certain  real  es- 
tate. The  deed  offered  shows  a  prior  sheriff's  sale  of  the  same 
real  estate  to  the  paramount  claimant  on  an  execution  against 
Gilbreath  issued  on  a  justice's  judgment  The  objection  that 
the  deed  does  not  show  on  its  face  that  the  justice's  judgment 
had  been  filed  in  the  district  court  is  not  well  taken.  (Code 
of  1859,  Gomp.  Laws  of  1862,  ch.  26,  S  61S.)    The  sheriff  com- 
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plied  literally  with  the  law,  and  when  he  came  to  make  the 
deed  he  complied  to  the  letter  with  the  law  which  prescrihes 
what  the  deed  shall  contain;  (code  of  1859,  §450.)  The  law 
points  out  five  distinct  matters  which  a  deed  shall  contain. 
None  of  these  have  heen  omitted.  What  authority  is  there 
for  holding  additional  recitals  to  be  necessary? 

It  is  further  urged  that  the  deed  is  void  because  it  does  not 
show  from  wluch  county  in  the  "4th  judicial  district"  the  exe- 
cution issued.  The  deed  recites  that  "Hull  recovered  a  judg- 
ment against  Gilbreath  before  Ehoades,  a  justice  of  the  peace 
in  and  for  AlUn  county,  on  the  10th  of  July  I860;"  and  that 
"on  the  14th  of  April  1868  said  Hull  sued  out  of  the  clerk*9 
office  of  the  4th  judicial  district  court  an  execution  on  said 
judgment,  directed  to  the  sheriff  of  Allen  county."  The  clerk 
of  the  Allen  county  district  court  was  the  only  clerk  in  the  4th 
district  who  could  lawfully  have  issued  this  execution.  It  will 
not  be  presumed  that  any  clerk  acted  unlawfully.  It  will  also 
be  presumed  that  the  writ  issued  from  the  proper  clerk,  other- 
wise the  sheriff  would  have  not  received  it.  It  will  be  pre- 
sumed officers  acted  lawfully  until  the  contrary  appears.  14 
Cal.  117.  And  the  recital  in  the  deed  as  to  confirmation  oi 
the  sale,  is  equivalent  to  a  recital  that  the  execution  did  issue 
from  the  proper  clerk,  and  that  the  judgment  was  filed  in  the 
district  court.  BuchoLnan  v.  Tracy ,  14  Mo,  438. 

8.  The  records  offered  in  evidence  and  ruled  out  by  the 
court,  showing  the  judgment  before  the  justice,  its  filing  in 
the  district  court,  the  execution,  sale,  and  journal  entry  of  con- 
firmation, show  the  sheriff's  grantee  has  a  complete  equitable 
title,  and  that  she  is  entitled  to  demand  of  the  sheriff  a  deed 
which  is  regular  and  valid.  (Code  of  1859,  §449;  Smith  v. 
Myers,  46  Mo.  440.)  But  it  is  urged  that  all  these  proceedings 
are  invalid  because  of  defects  in  the  constable's  return  on  the 
summons  issued  by  the  justice.  Such  an  objection  as  that  will 
not  be  allowed  to  prevail,  th  s^  in  a  collateral  proceeding, 
overthrowing  a  final  judgment 
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W.  A,  Johnson^  for  defendant  in  error: 

1.  Briggs  in  his  answer  admitted  the  execution  and  deliv- 
erj  of  the  note;  but  as  a  third  defense  he  alleges  that  said 
note  was  given  as  part  consideration  for  the  purchase  of  a 
certain  tract  of  land,  and  that  his  title  failed.  To  the  defense 
plaintiff  demurred,  and  the  court  sustained  the  demurrer.  If 
the  court  did  err  in  sustaining  the  demurrer,  Briggs  has  suf- 
ferred  no  prejudice  on  account  of  such  error,  for  before  the 
trial  the.  court  permitted  him  to  file  an  amended  answer,  in 
which  the  same  facts  were  more  fully  stated  than  in  the  orig- 
inal answer,  and  he  had  the  benefit  of  the  same  defense  on 
the  trial. 

2.  The  sheriff's  deed  is  absolutely  void  on  its  face,  and  was 
properly  rejected.  (Rover  on  Jud.  Sales,  §§463,464;  33  Cal. 
45.)  There  are  certain  recitals  requisite  to  the  validity  of  a 
sheriff's  deed.  The  deed  must  recite  sufficient  to  show  that 
the  sheriff  had  authority  to  sell — and  here  the  deed  was  fa- 
tally silent. 

The  record  shows  that  on  the  9th  of  July  1860  the  justice 
issued  a  summons  in  the  case  of  "Hull  against  Gilbreath," 
returnable  the  14th  of  July,  and  that  on  the  10th,  (four  days 
before  the  return-day,)  defendant  Qilbreath  did  not  appear, 
but  the  demand  appearing  just,  the  justice  rendered  judg- 
ment; and  it  is  on  a  pretended  sale  under  this  judgment 
that  it  is  now  claimed  that  Gilbreath's  title  to  the  land  was 
divested.  There  was  no  error  in  rejecting  said  deed,  and 
said  transcript. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  This  was  an  action  on  a  promissory  note. 
Charles  E.  Briggs  was  the  maker  thereof,  and  James  Faulk- 
ner was  the  payee.  Faulkner  assigned  the  note  to  D.  8.  Tye, 
and  Tye  commenced  this  action  against  Briggs  to  recover  the 
amount  thereof.  Briggs  answered,  setting  up  three  defenses. 
The  plaintiff  Tye  demurred  to  the  third  defense,  and  the 
court  below  sustained  the  demurrer.     This  is  the  first  ruling 
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of  the  court  below  assigned  for  error.    Whether  such  ruling 

was  erroneous  or  not,  it  is  now  wholly  unnecessaiy  to  deter- 

i.  Error.  wh«i  ^^^^^1  fov  after  said  ruling  was  made  the  defendant 

imzDiiuruL    i^^iended  bis  answer,  setting  forth  therein  all  that 

he  had  previously  set  forth  in  the  defense  demurred  to,  and 

much  more,  and  then  went  to  trial  upon  the  facts  as  alleged 

in   his  amended  answer.     Under  this  amended  answer  he 

could  prove  all  that  he  had  a  right  to  prove  under  his  orig-^ 

inal  answer,  and  xnore  too.     Therefore  any  error  that  the 

court  may  have  committed  by  sustaining  said  demurrer  was 

rendered  wholly  immaterial  by  these  subsequent  proceedings. 

The  defendant  set  forth  in  his  answer  and  amended  answer 

substantially  the   following  as  the  facts:   Sarah  L.  Larimer 

owned  a  certain  piece  of  land,  but  James  L.  Gilbreath  and 

Mary  Ann  Qilbreath  pretended  to  own  the  same.    Said  Tye  and 

Faulkner  acted  as  the  agents  of  said  Gilbreaths  in  procuring  a 

sale  of  said  land.    And  although  they  knew  that  Gilbreaths 

had  no  title  to  said  laud,  still  they  induced  the  defendant  Briggs 

to  purchase  the  sam^    Briggs,  in  consideration  for  said  land 

and  another  piece  of  land,  paid  to  said  agents  $700  in  cash, 

and  gave  to  them  said  promissory  note.    Faulkner  then,  in 

consideration  for  said  cash  and  note,  and  as  attorney-in-fact  for 

said  Gilbreaths,  executed  to  Briggs  a  general  warranty  deed  for 

said  land — said  deed  containing  all  the  usual  covenants.     Said 

agents  however  transcended  their  authority  by  inserting  said 

covenants.    Afterward  said  Larimer  evicted  the  defendant  from 

said  land.     Said  agents  still  retain  the  money  paid  to  them 

by  the  defendant,  not  having  paid  any  portion  thereof  to  their 

principals.     The  said  GilbreatliA  are  non-residents  of  the  state 

of  Kansas,  and  are  wholly  insolvent.     The  defendant  has  been 

damaged  to  the  amount  of  $1,000  by  said  transactions,  for 

which  amount  he  asks  judgment.    He  also  asks  to  have  said 

note  canceled,  etc     The  plftintiff  replied  to  this  answer  by 

filing  a  generaJ  depial.     The  action  was  then  tried  before  the 

court  and  a  jury.    Under  the  pleadings  the  burden  of  proof 

rested  upon  the  defendant    He  offered  first  to  introduce. a 

19— Jtf  JToc 
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sheriff's  deed  for  the  purpose  of  showing  that  the  title  to  said 
t.  8h«rtff*tdMd.  land  had  been  transferred  by  said  sheriff's  deed  from 
fLdVyoid?*  said  Qilbreaths  to  said  Sarah  L.  Larimer  prior  to 
the  time  when  he  purchased  said  land  from  Qilbreaths'  agents. 
The  plaintiff  objected,  and  the  court  sustained  the  objection. 
This  is  the  second  ruling  of  the  coart  below  assigned  for  error. 
Said  sheriff's  deed  reads  as  follows: 

"Know  all  uvs  by  these  presents  that,  whereas,  Horace 
Hull  recovered  a  judgment  before  Lyman  E.  Rhoades,  a  justice 
of  the  peace  within  and  for  the  county  of  Allen,  on  the  10th 
of  July  1860,  against  J.  L.  Gilbreath  for  the  sum  of  $30.19 
debt,'  and  $8.60  costs  of  suit,  and  whereas  the  said  Horace 
Hull  afterward  on  the  14th  of  April  1863  sued  out  of  the  clerk'fl 
office  of  the  4th  judicial  district  an  execution  on  the  said  judg- 
ment bearing  date  the  14th  of  April  1863  and  directed  to  the 
sheriff  of  said  Allen  county  commanding  him,"  etc.,  etc 

This  deed  is  defective  in  not  showing  that  a  transcript  oi 
the  judgment  rendered  by  justice  Rhoades  teas  ever  JUed  m 
the  office  of  the  clerk  of  the  district  court  in  and  for  Allen  county, 
and  in  not  showing  that  the  execution  was  issued  by  the  clerk 
of  the  district  court  in  and  for  AUen  county.  At  the  time  said 
execution  was  issued  there  were  about  eight  clerks  of  the 
district  court  of  the  "4th  judicial  district"  There  was  one 
for  each   county.      The   first-mentioned  defect  is 

^  ^  more  material,  as  we  think,  than  the  second.  It  is 
possible  that  presumptions  might  aid  the  second,  but  we  can 
hardly  think  they  could  sufficiently  aid  the  first.  We  do  not 
wish  however  to  decide  that  said  first-mentioned  defect  nec- 
essarily renders  the  deed  void.  But  we  do  think  that  it  de- 
stroys the  prima  facie  validity  of  the  deed.  That  is,  it  ren- 
ders the  deed  apparently  void.  Such  a  deed  is  not  prima 
facie  evidence  of  title  in  the  grantee.  And  if  in  any  case 
such  a  deed  should  be  held  to  be  valid,  or  any  evidence  oi 
title  in  the  grantee,  other  evidence  than  the  deed  itself  most 
BTidcDMio      ^^^  ^^  introduced  to  show  that  the  proceedings 

.o.ui.d««L  ^p^^  which  the  deed  is  founded,  and  which  the 
deed  itself  fails  to  show,  were  in  fact  regular  and  valid.    The 
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plaintiff  in  error  claims  that  said  deed  contains  all  that  the  law 
requires  that  it  should  contain.  We  think  differently  how- 
ever. The  statute  among  other  things  requires  that  the  deed 
^Vshall  recite  the  execution  or  executions,  or  the  substance 
thereof."  (Comp.  Laws,  200,  §  460.)  And  we  think  that  the 
execution  should  contain  all  the  above-mentioned  things  which 
this  deed  omits.  The  execution  should  show  upon  its  face 
that  it  was  regularly  issued,  that  it  was  issued  by  the  proper 
officer,  that  it  was  issued  by  an  officer  having  authority  to  issue 
it;  and  therefore  we  think  it  should  show  in  this  case,  upon 
its  face,  that  the  transcript  of  the  justice's  judgment  was 
duly  filed  in  the  office  of  the  clerk  of  the  district  court  be- 
fore the  execution  was  issued.  The  statute  does  not  pretend 
to  designate  everything  that  shall  be  inserted  in  an  execu- 
tion, or  in  a  sheriff's  deed;  and  therefore,  in  the  absence  ei 
statutory  provisions  we  should  think  upon  general  principles 
enough  should  be  stated  in  the  execution  or  in  the  sheriff's 
deed  to  show  prima  fade  that  all  the  necessary  proceedings 
to  make  such  instrument  valid  were  in  fact  had.  It  will 
hardly  be  presumed  in  the  absence  of  all  evidence  that  some- 
thing was  done  which  the  instrument  itself  does  not  even 
intimate  was  done.  The  filing  of  the  transcript  of  a  justice's 
judgment  is  purely  the  act  of  the  judgment-creditor  himself. 
The  issuing  of  an  execution  on  the  same  is  purely  a  minia- 
terial  act  of  the  clerk.  The  clerk  does  not  judicially  deter- 
mine that  the  transcript  was  filed.  No  judicial  determination 
is  held  upon  the  subject.  Even  a  decision  of  the  court  upon  a 
confirmation  of  a  sheriff's  sale  is  no  judicial  determination  of 
that  question.  {KoeMer  v.  Ball,  2  Kas.  160, 172;  Challiss  v.  WisCy 
2  Kas.  194;  WhUe-Oraw  v.  WhiU-Wing,  «  Kas.  276.)  The 
fact  of  the  filing  of  the  transcript  of  the  justice's  judgment 
is  left  to  be  proved  prima  fade  by  the  sheriff's  deed.  But  if 
the  sheriff's  deed  does  not  show  it,  then  it  must  be  proved  by 
other  evidence.  And  until  it  is  proved  it  cannot  be  presumed 
that  any  proceeding  depending  thereon  is  valid.  Until  such 
fact  is  proved  it  would  be  proper  to  exclude  the  deed  w 
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evidence.     For  if  such  transcript  had  never  been  filed,  oi 
course  the  deed  would  be  void. 

Afterward  the  defendant  offered  to  introduce  the  justice's 
judgment,  with  all  the  proceedings  connected  therewith;  the 
execution,  and  all  the  proceedings  connected  therewith,  and 
evidence  tending  to  show  that  a  transcript  of  the  justice's 
judgment  had  been  duly  filed  with  the  clerk  of  the  district 
court  of  Allen  county  before  said  execution  was  issued;  but 
8  jartadiction-  ^^  plaiutiff  objectcd,  and  the  court  below  sus- 
hfJ?e?Tl?tEe;taiii©<i  thc  objcctiou.     This  ruling  is  also  covered 
judgmtnt.     i^y  ^j^^   second   assignment  of  error.     The  execu- 
tion is  about  as  defective  as  the  .sheriff's  deed.     It  does  not 
show  that  any  transcript  of  the  justice's  judgment  was  ever 
filed  in  the  oflice  of  the  clerk  of  the  district  court.    But 
even  if  the  execution  were  perfectly  formal,  still  the  judgment 
itself  is  defective,  and  apparently  void.     The  transcript  thereoi 
shows  that  the  action  was  commenced  on  July  9th  1860;  that 
the  summons  was  issued  on  that  day,  made  returnable  Julj 
14th,  and  requiring  the  defendant  J.  L.  Gilbreath  to  appear 
and  answer  on  July  14th,  at  1  o'clock  p.  h.     The  summons 
was  received  by  the  constable  on  July  10th,  was  served  by 
leaving  a  copy  thereof  at  the  defendant's  residence  on  the 
same  day,  and  was  returned  on  July  14th.     The  transcript 
also  shows  that  the  judgment  was  rendered  on  July  lOtL 
Whether  this  was  before  or  after  the  justice  handed  the  sum- 
mons to  the  constable,  is  not  shown.     Whether  it  was  before 
or  after  the  summons  was  served  on  the  defendant  by  leaving 
a  copy  thereof  at  his  residence,  is  not  shown.     But  it  was,  in 
any  case,  just  four  days  before  the  justice  had  any  jurisdiction 
to  render  any  judgment  against  the  defendant  {SagendorpK  ». 
Skuli^  41  Barb.  102.)     The  execution  also  shows  that  the  judg- 
ment was  rendered  on  July  10th  1860,  and  so  does  the  sheriff's 
deed,  and  there  is  nothing  in  the  record  tending  to  show  that 
the  judgment  was  rendered  at  any  other  time.    It  does  not  ap- 
pear that  the  defendant  ever  made  any  appearance  in  the  case, 
'either  on  July  lOth^  or  July  14th,  or  on  any  other  day.    Bat 
it  does  appear  aflBirmatively  that  he  did  not  make  any  appear- 
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jtBce  on  July  lO&y  or  at  the  time  when  the  judgment  was  ren- 
dered. If  this  judgment  was  rendered  on  July  lOth,  (and  the 
evidence  unquestionably  shows  that  it  was,)  it  is  of  course  void^ 
and  the  court  below  did  not  enr  in  refusing  to  receive  it  in  evi- 
dence. For  the  reasons,  if  any  are  thought  to  be  necessary, 
showing  that  such  a  judment  is  void,  we  would  refer  to  the  case 
of  Sagendorph  v.  Shvltj  supra. 

The  judgment  of  the  court  below  is  affirmed. 

All  the  Justices  concurring. 


HiKBT  0.  Mallort  v.  Jambs  M.  Bxbrt. 


1.  EzsifPTiON  Law;  When  Unbroken  Sleer  is  Exempt  Under  the  5th  clause 
of  2  3  of  the  exemption  statute  of  this  state,  which  exempts  "  one  yoke 
of  oxen,  and  one  horse  or  mule,"  one  who  is  engaged  in  farming,  and 
who  is  the  head  of  a  family,  and  who  owns  but  one  horse,  may  claim  as 
exempt  a  steer  which  is  only  twenty  months  old,  and  which  has  never 
been  worked  or  broke  to  work,  when  it  appears  that  he  contracted  for 
two  steers  (this  one  and  another)  with  the  intention  of  breaking  and 
working  them  together,  and  that  he  did,  within  a  few  days  after  the 
seizure  and  replevy  thereof,  actually  yoke  and  work  them  together,  and 
continued  to  so  use  them,  although  it  also  appears  that  he  had  at  the 
time  of  the  seizure  paid  for  and  received  possession  of  only  this  one. 

2. Act  to  be  LiberaUy  Construed,    Under  the  liberal  construction  to 

be  given  to  exemption  statutes,  it  would  seem  that  by  this  statute  a  steer 
old  enough  to  be  used  as  a  work  animal,  and  held  with  the  intention  of 
80  using  him,  would  be  exempt  from  seizure  upon  execution,  although 
he  had  at  the  time  never  actually  been  worked,  or  even  broke  to  work. 


Mrar  from  Osage  District  OowrL 

Rbplwin  for  ^*  one  steer,  two  years  old  next  spring/'  brought 
by  MaXlory  as  plaintiff,  before  a  justice  of  the  peace.  The  jus- 
tice gave  judgment  in  favor  of  ^e  defendant    MaUory  took 
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the  case  to  the  diBtriot  court  by  appeal,  and  a  trial  was  ther» 
had  at  the  March  Term  1872.  The  steer  in  controversy  had 
been  seized  and  taken  by  the  sheriff  at  the  suit  of  Berry  against 
MaUory,  MaUcry  claimed  the  steer  as  exempt  Verdict  and 
judgment  in  favor  of  Berry ^  and  Mallory  brings  the  case  here 
on  error. 

Erwin  ^  Thompsan^  for  plaintiff 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J. :  The  only  question  in  this  case  is,  whether  a 
steer  belonging  to  the  plaintiff  was  exempt  from  seizure  upon 
execution.  The  plaintiff,  who  was  the  head  of  a  family,  and 
engaged  in  farming,  owned  but  one  horse  and  this  steer.  It 
was  about  twentv  months  old,  and  had  never  been  worked. 
He  had  contracted  *  for  a  pair  of  steers,  and  intended  to  work 
them  together.  This  one  he  had  paid  for  and  taken  home; 
the  other  he  had  not.  When  the  animal  was  taken  on  execu- 
tion he  replevied  it,  and  having  obtained  possession  of  his 
mate,  commenced  working  them  together.  The  first  time  they 
were  so  yoked  and  worked  was  on  the  day  of  the  trial  before 
the  justice,  some  few  days  after  the  seizure.  Was  it  exempt? 
The  district  court  evidently  thought  it  was  not,  and  charged 
the  jury,  that  if  it  was  used  in  good  faith  as  a  work  animal,  it 
was  exempt,  but  if  it  was  not,  and  had  not  been  so  used,  it  was 
not  exempt  Was  this  ruling  correct?  The  statute  reads, 
"Two  cows,  ten  hogs,  one  yoke  of  oxen,  and  one  horse  or 
mule,  or,  in  lieu  of  one  yoke  of  oxen  and  one  horse  or  mule,  a 
span  of  horses  or  mules;  twenty  sheep/'  etc.  Gen.  Stat,  p.  474, 
§  8,  fifth  clause.  It  is  well  settled  that  exemption  laws  are  to 
be  liberally  construed,  though  not  of  course  that  they  should 
be  so  construed  as  to  exempt  articles  obviously  outside  of  the 
legislative  purpose.  Now  the  fact  that  this  animal  was  not 
actually  used,  and  had  never  been  used  as  a  work  animal,  does 
not  seem  to  us  properly  decisive  of  the  question  of  exemption. 
The  expression,  "yoke  of  oxen,''  as  used  in  an  exemption  stat- 
ate,  does  not  necessarily  imply  cattle  already  broke  to  work. 
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If  they  are  cattle  intended  by  the  owner  fpr  use  as  work 
cattle,  and  old  enough  to  be  so  used^  it  seems  to  us  that  they 
are  fairly  within  the  purview  of  the  statute.  A  "horse'*  is 
exempt;  but  at  what  particular  age  an  animal  ceases  to  be  a 
colt  and  becomes  a  horse,  is  not  specified  in  the  statute.  Is  he 
considered  to  be  a  colt,  whatever  his  age,  until  broke  to  saddle, 
or  harness?  Or  does  he  become  a  horse,  as  soon  as  broke,  no 
matter  how  young?  One  fair  test,  it  would  seem,  is,  that  he  is 
old  enough  to  be  worked,  and  bought  or  raised  by  the  owner 
therefor.  We  find  several  decisions  in  other  states  which 
throw  light  on  this  case.  In  Carruth  v,  Gfrasaie^  11  Qray,  211, 
under  a  statute  exempting  a  cow,  a' heifer  only  twenty  months 
old,  and  not  giving  milk  for  more  than  a  year  thereafter,  was 
held  to  be  exempt,  it  appearing  that  the  owner  was  raising  it 
for  his  family  cow.  Under  a  like  statute  in  Dow  v.  Smith,  7  Vt. 
466,  a  heifer,  forward  with  calf,  was  declared  exempt;  and 
later,  by  the  same  court,  in  Freeynan  v.  Carpenter y  10  Vt.  433,  a 
heifer  not  with  calf  was  also  adjudged  exempt  In  MundeU  v. 
Hammondy  40  Yt.  641,  two  calves  less  than  a  year  old  were  held 
to  be  exempt  under  a  statute  exempting  a  yoke  of  oxen  or 
steers.  See  also  construing  exemption  statutes,  Harthouse  v. 
RikerSy  1  Duer,  606;  Wolfenbarger  v.  Standifer,  8  Sneed,  659. 
Under  the  ruling  of  the  district  court,  a  poor  man,  unable  to 
purchase  a  yoke  of  oxen  already  broken  and  trained  to  work, 
who  should  purchase  a  couple  of  young,  unbroken  cattle,  al- 
though old  enough  to  be  worked,  intending  to  break  them 
himself  and  thus  save  that  expense,  could  not  hold  them  ex- 
empt, while  his  more  prosperous  neighbor  who  can  afford  to 
pay  the  added  cost  of  breaking  buys  a  yoke  of  cattle  already 
broken,  and  holds  them  against  his  creditors,  "l^his  does  not 
seem  like  carrying  out  the  spirit  of  the  exemption  law,  which 
was  intended  for  the  benefit  of  the  poor  man,  and  should  be 
construed  as  to  secure  protection  to  those  most  in  need  of  it. 

The  judgment  will  be  reversed,  and  the  case  remanded  with 
instructionB  to  grant  a  new  trial. 

All  the  Justices  concurring. 
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1.  County-Srat  Election;  Second  Election;  EealricUonto  T\oo  Ptaees;  Fotei 
Rejected.  At  an  election  held  for  the  purpose  of  relocating  the  county- 
seat  of  Osage  county,  Bnrlingame,  the  existing  county-seat,  received  no 
TOtes;  Lyndon  received  S88;  Osage  City  791,  and  Shireton  785  votes. 
No  place  having  received  a  minority,  a  second  election  was  ordered,  as 
prescribed  by  the  statute,  and  the  voting  restricted  to  the  two  places  re- 
ceiving the  highest  votes,  Lyndon  and  Osage  City.  At  the  second  elec- 
tion, notwithstanding  such  restriction,  votes  were  cast  for  Shireton,  and 
the  result  was,  that  Lyndon  received  1131,  Osage  City  1049.  and  Shireton 
298  votes.  Though  Lyndon  did  not  then  receive  a  majority  of  the  votes 
cast,  the  commissioners  rejected  the  votes  for  Shireton,  and  declared 
Lyndon  the  duly  and  legally-selected  county-seat:  Eetd,  that  there  was 
no  error  in  such  ruling  and  decision. 

2.  Consent  or  Electors,  To  a  Change  of  County-Seat;  Mode  of  Sdeetion, 
While  the  constitution  forbids  a  change  of  the  county-seat  without  the 
consent  of  a  minority  of  the  electors  of  the  county,  yet  there  is  no  con- 
stitutional restriction  upon  the  power  of  the  legislature,  after  such  con- 
sent  has  been  given,  to  either  make  the  selection  of  a  new  oounty-seat 
itself,  or  provide  for  the  manner  of  its  selection  by  the  electors. 

3. What  %B  Con»ent,    Where  at  the  first  election  a  majority  of  the 

votes  are  cast  in  favor  of  places  other  than  the  existing  county-seat,  such 
majority  is,  within  the  meaning  of  the  constitutional  provision  cited,  to 
be  deemed  to  have  consented  to  a  change.  [County-seat  cases  on  varioos 
points:  Jones  v.  State,  ex  reL,  1-273;  Gordon  v.  State,  ex  rely  4-489;  State,  ex 
frf.,  v.Jfarrton,  e-524;  l^aU,  ex  rd,,  v.  Stockwell,  7'9S;  OUleland  v.  Schuyler, 
9-^69;  Gonard  v.  Vaughi,  10-162;  Golden  v.  Elliott,  13-92;  StoddaH  v.  Van- 
laningham,  14-18;  Conley  v,  Fleming,  14-381 ;  Light  v.  State,  ex  rd,,  14-489; 
ScoU  V.  Paulin,  15-162;  County  Seat  of  Linn  Co,,  15-500;  Adkins  o.  DooUn, 
23-659 ;  State,  ex  ret.,  v.  SiUon,  24-13 ;  SlaU,  ex  rel.,  v,  McBride,  26-419 ;  Ben^ 
ton  V.  Nason,  26-658;  Sabin  v,  Sherman,  28-289;  StaU,  ex  rel,,  r.  Etting, 
29-397;  State,  ex  rd.,  v.  Smith,  31-129;  StaU,  ex  rd.,  9.  Common  Butler  Cb., 
31-460.] 

JError  from  Osage  District  CowrU 

At  an  election  held  in  Osage  county  May  26th  1875  for  a 
relocation  of  the  county-seat,  three  places  were  voted  for,  bat 
no  place  received  a  majority.  A  second  election  was  held  on 
the  8th  of  June,  to  decide  between  Lyndon  and  Osage  City, 
they  being  the  two  highest  at  the  first  election.  At  this  sec- 
ond election  Lyndon  received  1131  votes,  Osage  City  1049,  and 
Shireton  298 — total,  2478.  On  canvassing  the  vote,  the  county 
commissioners  rejected  the  298  votes  cast  for  Shireton,  and  de- 
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termined  that  Lyndon  had  received  a  majority  of  all  the  votes 
cast,  and  was  chosen  the  county-seat.  This  canvass  took  place 
on  the  12th  of  June,  and  thereupon  two  of  the  county  officers, 
John  S.  Edie,  sheriff,  and  Thomas  Donnell,  clerk  of  the  dis* 
trict  court,  removed  their  offices,  and  the  records  and  papers 
thereof,  from  Burlingame  to  Lyndon,  and  the  other  county 
officers  declared  their  purpose  to  so  remove  at  an  early  day. 
On  the  18th  of  June,  JET.  JD.  Shepardj  a  citizen,  elector,  and 
taxpayer  of  Burlingame,  commenced  eight  separate  actions, 
two  of  them  in  the  name  of  The  State^  (Shepard  as  relator,) 
to  compel  the  sheriff  and  the  clerk  of  the  district  court  by 
mandamus  to  remove  their  offices,  etc.,  from  Lyndon  to  Bur- 
lingame, and  the  other  six  to  restrain  and  perpetually  enjoin 
the  other  county  officers,  71  L.  MarsluiU  as  county  treasurer, 
H.  A.  Billings,  probate  judge,  J.  Q.  Erwin,  county  attorney, 
Wm.  Y.  Drew,  county  clerk,  E.  Mills,  register  of  deeds,  and 
the  board  of  county  commissioners,  from  removing  their  re- 
spective offices  from  Buriingame  to  Lyndon.  Alternate  writs 
of  mandamus,  and  temporary  injunctions,  were  granted  and 
issued.  The  sheriff  and  clerk  of  the  district  court  showed 
cause.  The  other  defendants  demurred  to  the  plaintiff's  pe> 
titions.  All  the  actions  were  heard  at  an  adjourned  term  of 
the  district  court  held  on  the  6th  of  July  1875.  The  district 
court  found,  as  a  conclusion  of  fact,  that  '^the  city  of  Lyndon 
is  the  county-seat  of  said  Osage  county,''  and  reftised  peremp- 
tory writs  of  mandamus  in  the  two  cases,  and  dissolved  the 
temporary  injunctions  in  the  other  six,  and  gave  judgment 
against  Shepard  for  costs  in  each  action.  And  from  such 
judgments  Shepard  appeals,  and  brings  each  Of  said  actions 
here  by  petition  in  error.  The  actions  were  all  heard  together 
in  this  court  Only  one  opinion  was  filed,  and  this  in  the  case 
of  Shepard  against  Marshall^  treasurer,  etei 

[In  addition. to  the  questions  considered  and  decided  by  the 
court  in  the  opinion,  infra^  counsel  for  Shepard^  plaintiff  in 
error,  raised  the  same  questions  in  regard  to  tbe  validity  ol 
the  petition  praying  for  a  relocation  of  the  eotitAy^dat,  the 
mode  of  ascertaining  the  whole  number  bf  eleotbh  of  the 
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county,  and  the  registration-listfl  authorized  by.  ch.  86,  Gea. 
Stat.,  as  those  considered  and  decided  in  the  lAnn  OowRb^ 
County-Seat  case,  16  Eaa.  600.] 

Lewis  ^  Thomson^  for  plaintiff  in  error. 
Ruggles  ^  Sierryy  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J. :  The  facts  in  the  case  at  bar,  material  to  the 
proper  understanding  of  the  points  to  be  decided,  and  the 
argument  thereof,  are  as  follows:  For  five  years  prior  to  June 
8th  1875,  Burlingame  had  been  the  county-seat  of  Osage 
county.  In  pursuance  of  an  order  of  the  board  of  county 
commissioners  of  said  county,  based  upon  a  petition  of  three- 
etatementof  ^^^  of  *be  legal  electors  of  the  county  praying  for 
tbtesM.  ^^  election  for  the  relocation  of  the  coanty-seat  ol 
said  county,  an  election  was  duly  and  legally  held  in  said 
county  on  that  subject  on  May  25th,  1875,  at  which  election 
2464  votes  were  cast,  of  which  Lyndon  received  888,  Osage 
City  received  791,  and  Shireton  received  785.  Burlingcane  re- 
ceived-no  votes.  The  vote  was  duly  canvassed,  and  the  result 
proclaimed  that  no  place  had  received  a  majority  of  the  votes 
cast,  and  that  Lyndon  and  Osage  City,  having  received  the 
highest  number  of  votes  cast,  they  were  the  candidates  and 
the  only  candidates  for  the  county-seat  of  said  county  at  a 
second  election  to  be  held  on  June  8th,  1875.  On  said  Juae 
8th,  being  the  second  Tuesday  following  said  canvass,  the  sec- 
ond election  was  held.  On  the  Saturday  following,  the  vote  ol 
that  election  was  duly  canvassed,  and  such  canvasa  disclosed 
that  Lyndon  had  received  1181  votes;  that  Osage  City  had  re- 
ceived 1049  votes,  and  said  Shireton  had  received  298  votes: 
and  therefore  said  board  of  county  commissioners  proclaimed 
the  result,  and  declared  Lyndon  to  be  the  county^seat  of  Osage 
county. 

It  is  not  disputed  that  these  proceedings  were  in  strict  con- 
formity to  the  statute,  and  the  declared  result  warranted  by  its 
terms.    Oh.  26  of  the  Gen.  Stat,  the  act  providing  for  the  lo(» 
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tion  and  removal  of  coanty  seats,  in  its  7th  section  reads:  ^^If 
L  AtMeond  °^  plac©  receives  a  majority  of  all  the  votes  cast,  a 
iS^?etld1^  second  election  shall  be  held,  *  *  «  and  at  such 
twopucM.  qJq^qji  ^^  balloting  shall  be  confined  to  the  two 
places  having  received  the  highest  number  of  votes  at  the  pre- 
ceding election/'  Bat  the  specific  objection  is,  that  such  a 
result  thus  obtained  involves  a  disregard  of  §  1  of  article  9  of 
the  constitution,  which  declares  that  '^  no  county^seat  shall  be 
changed  without  the  consent  of  a  majority  of  the  electors  of 
the  county."  A  majority  of  the  electors  have  never^  it  is 
said,  consented  to  a  change  from  Burlingame  to  Lyndon ;  for, 
whether  to  be  treated  as  blank  votes  or  not,  the  298  votes  cast 
for  Shireton  are  witnesses  to  the  existence  of  298  elector&  A 
vote  cast  is  evidence  of  the  existence  of  an  elector  casting  it; 
and  here  it  is  unchallenged  evidence.  It  stands  as  proof  of  the 
fact,  and  the  court  cannot  say  that  a  majority  of  Hie  electors 
have  consented  to  the  change.  To  this  it  is  replied,  that  the 
original  petition  signed  by  three-fifths  of  the  legal  electors 
shows  the  consent  to  a  change,  and  this  satisfies  the  constitu- 
tional provision;  that  if  this  is  not  so,  both  elections  (in  neither 
of  which  did  Burlingame  receive  a  single  vote)  establish  the 
consent,  not  merely  of  a  megority^  but  of  ail  the  dectora^  to  a 
change.  It  is  said  that  the  vote  signifies  two  things,  first  a 
willingness,  a  desire  to  change  firom  Burlingame,  and  second, 
a  preference  for  the  place  voted  for;  that  in  this  way  the  unani- 
mous wish  was  for  a  eluxnge  from  Bvrlingame^  and  the  only 
matter  of  difference  was  as  to  the  place  to  which  the  change 
should  be  made.  The  question  is  asked,  might  not  the  legis- 
lature submit  to  the  electors  the  simple  question.  Are  you  in 
fsvor  of  a  change  of  the  county*seat?  and  if  a  majority  an- 
swered in  the  affirmative,  itself  select  the  new  counts-seat. 
The  constitutional  provision  is  not  the  grant  of  a  power,  but  a 
restriction  upon  a  power  already  vested  in  the  legislature.  It 
does  not  require  a  vote,  nor  an  election.  It  does  not  declare 
how  the  consent  shall  be  evidenced.  It  does  not  nteessitate 
any  ^election  of  the  new  oounty-seat  by  the  electors.  It  simply 
forbids  a  change  without  their  consent;  and  whenever  tliat 
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consent  is  secured,  all  other  matters  are  within  the  le^lative 
control.  On  the  other  hand  it  is  said,  that  the  vote  is  to  be 
taken  aa  a  single  act;  that  there  ia  no  direct  dedsion  upon  the 
s.  ooDMator     simple  question  of  making  a  change;  that  the  cod- 

ibang!.  Bent  implied  by  a  vote  for  another  place  is  purely 
conditional,  that  is,  that  the  voter  consents  to  the  removal  from 
Burlingame,  provided,  and  only  provided,  it  is  dianged  to  the 
place  he  has  voted  for.  So,  that  while  1181  electors  have  sig- 
nified their  consent  to  a  change  from  Burlingame  to  Lyndon, 
1B47  ]3^ve  not  only  failed  to  consent  to  such  change,  but  have 
actually  expressed  their  disapproval  thereof  So  also,  the  ques- 
tion is  not  to  be  taken  as  a  consent  to  the  change,  but  simply 
as  an  expression  of  a  desire  to  ascertain  the  sentiment  of  the 
county.  For,  where  the  question  of  a  change  in  the  county- 
seat  has  not  been  presented  for  some  time,  and  changes  have 
taken  place  in  the  population,  even  a  resident  of  the  old  county- 
seat,  and  one  desiring  it  to  there  remain,  might  well  seek  an 
expression  of  the  sentiment  of  the  people,  to  determine  not 
merely  as  to  the  expediency  of  erecting  new  counly  buildinge,. 
but  also  as-  to  his  own  investments  and  business  operations^ 
At  any  rate,  it  is  said  the  simple  question  of  consent  to  a 
change  has  never  been  submitted  to  the  electors;  that  the 
chaoge  has  never  been  approved  by  a  majority  of  the  electors, 
and  that  it  is  unjust  to  infer  consent  from  an  act  or -a  vote 
which  not  only  does  not  necessarily  mean  consent,  but  is  even, 
consistent  with  an  entire  disapproval  of  the  proposed  change. 
It  cannot  be  doubted:  that  there  is  great  force  in  tiie  arguments 
presented  on  either  side,  and  lliat  it  is  difficult  to  determine 
to  which  the  decision  must  go.  A  majority  of  the  court  are 
of  opinion  that  the  weight  of  the  argument  is  in  fevor  of 
sustaining  the  election^— that  thus  effect  is  given  to  the  statute, 
and  at  the  same  time  the  constitutional  restriction  is  respected 
Full  power  is  with  the  legislature  in  reject  to  the  change  of 
Hod* of  ^  county-seat,  except  as  thus  restricted.    J^  in  any 

aeieetioa.  ^^^  ^  majority  of  thc  electors  express  their  consent 
to  a  change,  then  the  selection  of  a  new  c6unty-«eat,  or  the 
mtoner  of  its  aelectionyia  witiiintlus; power  oiilMl^tABikxxte. 
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Given,  the  consent  to  a  change^  and  the  legifilature  may  name 
the  new  county-seat,  or  it  may  remit  the  choice  to  the  electors 
and  provide  the  proceedings  hy  which  that  choice  shall  be 
made.  When  the  entire  body  of  the  electors  upon  the  ques- 
tion of  relocating  the  county-seat  name  as  their  choice  for  such 
county-seat  other  places  than  the  prior  county-seat,  is  it  not  an 
expression  of  their  desire  far  as  well  as  c(m&mt  to  a  change? 
They  divide  upon  the  choice  of  a  new,  but  agree  in  a  desire  to 
abandon  the  old.  They  prefer  that  it  should  be  located  else- 
where than  it^now  is.  They  consent  that  it  be  changed.  The 
law  seems  to  have  been  framed  upon  the  theory  that  one  ques- 
tion at  least  shall  be  determined  by  each  election.  If  on  the 
first  election  no  place  receives  a  majority  of  all  the  votes,  the 
law  respecting  the  constitutional  restriction  declares  that  while 
^y^^j,  no  new  county-seat  has  been  selected,  yet  as  a  ma- 
ooDMat.  jority  have  named  some  place  other  than  the  old 
county-seat,  that  majority  have  expressed  their  consent  to  a 
change.  For,  if  that  m^ority  were  unwilling  to  change,  the 
naming  by  them  of  the  old  county-seat  would  have  been  a  clear 
expression  of  that  unwillingness.  If  they  had  so  voted,  that 
election  would  have  been  a  finality,  and  the  county-seat  re- 
mained undisturbed.  If  a  vote  for  the  old  county-seat  expresses 
an  unwillingqess  to  change,  does  not  a  contrary  vote  express  a 
contrary  wish?  So  the  legislature  seems  to  have  thought,  and 
provided  that,  if  no  place  receives  a  majority,  or  in  other  words 
that  a  majority  prefer  some  place  other  than  the  existing  county- 
seat,  but  disagree  as  to  the  place  to  be  selected,  then  a  second 
election  shall  be  had;  and,  to  compel  la  final  determination 
without  repeated  elections,  it  has  limited  the  choice  to  the  two 
places  receiving  the  highest  votes  at  the  first  election.  By  this 
construction  the  law  is  sustained  in  its  application  to  the  facts 
of  this  case,  and  apparently  to  all  cases  that  may  arise  under 
It,  while  full  force  is  given  to  the  constitutional  restriction  as  a 
protection  to  the  rights  of  the  existing  county-seat.  No  county- 
seat  can  be  changed  unless  at  one  or  the  other  election  a  ma- 
lority  of  the  electors  express  by  their  votes  their  consent  to  a 
change. 
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All  other  questions  presented  in  this  case  necessary  for  its 
decision  have  we  believe  been  decided  in  recent  cases,  and 
need  not  be  noticed  here. 

The  judgment  of  the  district  court  will  be  affirmed. 

The  same  judgment  will  be  entered  in  the  other  seven  cases 
brought  by  the  same  plaintiff  in  error,  the  same  questions 
being  involved  in  them. 

YALBKTlNfly  J.,  concurring. 


Thb  Paola  &  Fall  Btvbb  Railway  Go.  v.  Oomm'bb  ov  Ah- 

BEaSOM   COUNTT. 

1.  GouvTiBB — Poioen,  Where  Vested.  The  powers  of  a  county  are  vested  in 
a  board  of  commissioners  as  a  corporate  entity,  and  not  in  the  commis- 
sioners separately  and  as  individual  officers.  [  Same  as  to  school  board: 
Aikman  9,  /^hod  Board,  27-129 ;  Mincer  v.  School  DiMriet,  27-293.] 

2. Se$tiioni  qf  County  Board.    The  county  board,  before  it  can  act, 

most  be  oonvjened  in  legal  session,  either  r^;alar,  adjourned,  or  sjiecial; 
and  a  casual  meeting  of  a  majority  of  the  commissioners  does  not  create 
a  legal  session.  [  Same  as  to  school  board :  Aikman  v.  School  Board,  27-129 ; 
Mineer  v.  School  Dietriet,  27-253.] 

3.  ..........  Special  Sesnons.    A  special  session  may  be  convened  upon  the 

call  of  the  chairman  at  the  request  of  two  members;  but  personal  notice 
of  such  call  must  be  served,  if  practicable,  upon  every  member  of  the 
board.  [  Same  as  to  school  board :  Aikman  «.  School  Board,  27-129 ;  Mincer 
V,  School  Diarict,  27-253.] 

4.  CouiTTT  Bonds;  Subscription  to  Slock  qf  BaUroad  CbrporaUone — When  may 
he  Cancded,  Where  the  record  shows  that  in  Sept^nber  1871  a  vote  was 
had  by  which  the  county  board  was  authorised  to  subscribe  to  the  capi- 
tal stock  of  a  railway  corporation,  and  that  in  September  1873  two  mem- 
bers of  the  board  met  without  any  request  or  call  for  a  special  session, 
and  without  any  notice  to  the  third  member  who  was  present  in  the 
county  and  could  have  been  served  with  notice,  and  not  at  a  regu- 
lar or  adjourned  session,  and  where  notice  of  such  session  was  inten* 
tionally  and  fraudulently  withheld  by  said  railroad  corporation  from 
said  third  member,  and  that  at  such  session  the  two  commissioners 
present  passed  a  resolution  directing  a  subscription  to  the  capital  stock 
of  said  company,  and  such  subscription  was  accordingly  made,  AeU,  that 
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Bach  subBoription  was  not  a  legal  and  binding  contract  upon  the  county, 
and  that  it  could  maintain  an  action  to  have  it  Bet  aside  and  canceled, 
and  all  bonds  delivered  in  pursuance  thereof  delivered  up  and  canceled. 
lComm*r$  Anderton  Co,  v.  Uly.  Co,,  20-534.] 

Mrcr  from  Anderson  District  CowrU 

The  Board  of  County  Oommissioners  of  the  county  of  Ander- 
son brought  its  action  to  cancel  a  subscription  of  |1 60,000 
purporting  to  have  been  made  by  said  county  to  the  stock  of 
the  Paola  ^  Fall  River  Railway  Company^  and  for  the  return 
and  cancellation  of  |1 60,000  of  county  bonds  issued  and  de- 
posited with  the  state  treasurer  to  pay  such  subscription.  The 
Railway  Company  demurred  to  the  petition,  and  the  district 
court,  at  the  March  Term  1876,  overruled  the  demurrer.  The 
essential  &cts  stated  in  the  petition,  and  upon  which  the  ques- 
tions here  are  dedded,  are  copied  in  the  opinion,  infra.  The 
Railway  Company  appeals,  and  brings  the  case  here  on  error.    • 

W.  A.  Johnson^  for  plaintiff  in  error: 

1.  The  petition  of  the  plaintiff  below  (defendant  in  error) 
shows  that  on  the  14th  of  September  1871,  at  an  election  held 
in  Anderson  county  a  majority  of  all  persons  voting  at  said 
election  voted  in  favor  of  a  proposition  then  submitted  by  the 
county  board  relative  to  subscribing  stock  in  and  issuing  the 
bonds  of  said  county  to  the  Paola  &  Fall  Biver  Railway  Com- 
pany. The  plaintiff  below  admits  that  said  election  and  all 
things  anterior  thereto  were  in  conformity  with  the  require- 
ments of  the  statute  to  confer  the  authority  on  the  county 
board  to  subscribe  ^or  stock  in  and  issue  the  bonds  of  said 
county  to  said  railway  company.  The  petition  further  alleges 
that  on  the  4th  of  September  1878,  the  chairman  of  the  county 
board  and  another  member  of  the  board  met  and  held  what 
they  designated  to  be  a  special  session  of  the  board.  The  pro- 
ceedings of  said  board,  and  their  subscription  to  the  capital 
stock  of  said  railway  company,  and  a  copy  of  the  proposition 
submitted  to  the  electors,  and  the  ballot  used  at  the  election 
on  the  14th  of  September  1871,  are  set  out  in  the  record  in  ex- 
hibits to  the  plaintiff's  petition,  and  the  plaintiff  is  estopped 
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from  denying  them.  The  county  board  having  acquired  juris- 
diction by  the  election,  every  presumption  is  in  fiivor  of  the 
regularity  of  its  proceedings,  and  they  cannot  be  inquired  into 
collaterally.  3  Iowa,  114;  IS  Iowa,  216. 

2.  The  powers  of  a  county  as  a  body  politic  and  corporate 
must  be  exercised  by  a  board  of  county  commissioners.  (Qen. 
Stat.  263,  §  43.)  The  county  board  are  required  to  meet  in  regu- 
lar session  at  stated  times,  and  in  special  session  on  the  call  ol 
the  chairman,  at  the  request  of  two  members  of  the  board,  as 
often  as  the  interests  of  the  county  may  demand;  (Laws  oi 
1873,  p.  157.)  The  petition  of  the  plaintiff  below  shows  that 
the  chairman  of  the  board  and  one  other  member  of  the  board 
were  present,  and  held  what  they  determined  to  be  a  special 
session  of  the  board.  Two  members  of  the  board  met  and 
passed  on  the  object  of  the  meeting  and  its  purpose,  and  bj 
their  detiBrmination  declared  it  to  be  a  special  session.  When 
commissioners  meet  at  the  county  clerk's  office,  and  by  theii 
consideration  determine  that  the  interest  of  the  county  requires 
that  they  should  hold  a  special  session  of  the  board,  and  so 
enter  their  determination  on  the  records  of  said  board,  and 
proceed  to  the  business  of  said  county,  there  can  scarcely  be 
any  question  as  to  the  legality  of  their  proceedings;  and  if  all 
the  commissioners  could  so  hold  a  special  session,  a  majoritj 
of  them  could  legally  meet  and  transact  the  business  of  the 
county.  Gen.  Btat.  259,  §26;  id.,  p.  999,  §1,  clause  8d.  And  so 
held  by  this  court  in  Scott  v,  Pauleriy  15  Kas.  162-  And  see 
Blackman  v.  Town  of  Dankirk^  19  Wis.  198;  Oom.  v.  Leckey^  6 
Serg.  4  Rawle,  166;  Cooper  v.  Ramesby^  8  JVatts;  Owrtis  v.  But- 
ler, 24  How.  (U.  S.)  436. 

In  asking  the  court  to  cancel  the  subscription  for  stock  and 
the  cancellation  of  the  bonds  issued  in  payment  thereof,  th€ 
county  board  seeks  the  cancellation  of  its  own  official  acts,  an 
affirmation  of  its  bad  faith. 

Abram,  Bergen^  for  defendant  in  error: 

The  only  authority  given  by  the  county  board  for  the  sab 
Bcription  ^or  stock  and  issuing  of  bonds  to  plaintiff  in  error. 
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wad  at  a  meeting  of  two  of  the  commissioners,  at  what  thej 
termed  a  *^ special  session"  of  said  board.  The  allegations  oi 
the  petition  as  to  the  manner  of  calling  and  holding  this  pre- 
tended session,  admitted  by  the  demurrer  to  be  true,  show  that 
the  two  commissioners  could  not  at  such  pretended  meeting 
legally  bind  the  county,  as  it  might  be  affected  by  adverse 
claims,  or  in  matters  of  contract.  As  to  the  meetings  of  cor- 
porate bodies,  the  rule  is,  if  the  meeting  be  special,  that  notice 
is  necessary,  and  must  be  personally  served,  if  practicable,  upon 
every>  member  entitled  to  be  present,  so  that  each  one  may  be 
afforded  an  opportunity  to  participate  and  vote.  Dillon  on 
Munic.  Corp.,  §§  200, 201, 223,  224;  Angell  and  Ames  on  Corp., 
§§488,  492;  Wil.  on  Munic  Corp.,  §58;  22  N.  Y.  128,  184; 
7  Cowen,  526;  21  Wend.  178;  2  Gill,  (Md.)  264;  7  Conn.  214; 
40  Cal.  77. 

Plaintiff  in  error  takes  some  pains  to  establish  the  proposi- 
tion, that  two  of  the  commissioners  can  act.  This  is  not  con- 
troverted, as  applied  to  the  mode  of  proceeding  after  the 
meeting  is  duly  convened.  But  it  does  not  apply  to  the  mode 
of  convening  the  meeting.  The  majority  may  act  only  when 
the  meeting  is  at  a  time  designated  by  law,  or  if  the  meeting 
be  special,  when  all  the  members  are  present,  or  all  have  been 
duly  notified.  (Dillon,  §§  202,  226.)  In  this  state,  the  only 
statutory  rule  applicable  to  this  case  is  found  in  Gen.  Stat, 
p.  256,  §  18,  that  the  board  may  meet  in  special  session  on  the 
call  of  the  chairman,  at  the  request  of  two  members  of  the 
board.  Under  the  rules  of  law,  and  in  reason,  the  call  should 
reach  all  the  members.  The  member  of  the  board  absent  from 
this  special  session,  and  not  notified^  resided  with  his  family  in 
the  county,  and  was  then  in  the  county.  In  Scott  v.  Paulen^  15 
Kas.  162,  this  court  says,  ^*  The  request  may  be  verbal,  the  call 
verbal,  the  notice  to  the  members  verbal,  provided  all  the 
members  receive  the  notice  in  time  to  attend,  and  a  quorum  is 
actually  present."  In  the  case  of  Blackman  t?,  Tovm  of  Dwu 
kirk^  19  Wis.  198,  cited  by  plaintiff  in  error,  we  do  not  discover 
anything  tending  to  negative  the  necessity  of  notice  to  all  the 
memliets.  - 
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PlaiDtiff  in  error  seems  to  attach  great  weight  to  the  records 
of  the  commissioners.  We  submit  that  this  has  no  beaiiDg 
upon  the  case  as  it  now  stands.  We  do  not  admit  that  the 
county  is  estopped  by  every  entry  on  the  record  of  the  com- 
missioners, from  contesting  the  binding  force  of  such  entry,  if 
made  by  the  order  of  but  one  or  two  members  of  the  board,  at 
the  request  and  with  the  knowledge  and  connivance  of  those 
claiming  adversely,  especially  if  the  record  itself  shows  these 
facts.  The  petition  contains  allegations  showing  that  the 
action  was  not  the  action  of  "  the  board,"  but  only  of  two  in- 
dividuals who  happeued  to  be  members,  assuming  to  act  as  a 
board,  but  not  in  such  manner  as  to  bind  the  county.  By  its 
demurrer,  the  railway  company  admits  the  truth  of  the  alle- 
gations, and  hence  admits  tiiat  the  subscription  and  bonds  are 
void. 

The  opinion  of  the  court  was  delivered  by 

Brewbr,  J. :  This  was  an  action  by  the  defendant  in  error  to 
cancel  a  subscription  for  stock,  and  for  the  return  and  cancel- 
lation of  the  bonds  of  the  county  issued  in  payment  of  the  stock. 
A  demurrer  to  the  petition  was  overruled  by  the  district  court, 
and  this  ruling  is  the  matter  here  presented  for  review.  We 
shall  content  ourselves  with  the  examination  of  a  single  ques- 
tion, for  upon  that  we  think  the  ruling  must  be  sustained. 
The  subscription  was  ordered  at  a  special  session  of  the  county 
board,  and  it  is  insisted  that  such  session  was  not  legally  called, 
nor  validly  held.  The  &cts  respecting  it  are,  as  stated,  in  the 
petition,  and  for  the  purposes  of  the  demurrer  admitted  to  be 
true,  as  follows : 

'^And  said  plaintiffii  aver,  that  two  members  oif  said  board 
did  not  request  that  such  special  session  of  said  board  should 
be  held,  nor  that  the  same  snould  be  called  by  the  chairman  oi 
said  board;  that  no  call  for  such  special  session  was  ever  made 
by  the  chairman  of  said  board;  that  all  the  members  of  said 
board  were  not  present  at  such  so-called  special  session;  that 
B.  M.  Lingo,  at  that  time  an  acting  and  legally-elected  and 
qualified  member  of  said  board,  was  absent  mm  said  so-called 
special  session,  and  no  notice  of  such  special  session,  or  of  any 
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call  therefor,  was  given  to  or  served  upon  the  said  B.  M.  Lingo, 
or  at  his  residence,  although,  as  said  Ilailway  Company  and  its 
agents  then  and  there  well  knew,  the  said  B.  M.  Lingo  was 
then  in  said  county,  and  resided  therein  with  his  family,  and 
had  no  knowledge  or  notice  of  such  intended  special  session, 
or  of  any  call  therefor;  but  that  knowledge  and  notice  of  such 
intended  special  session  was  intentionally  and  fraudulently 
concealed  and  kept  from  the  said  B.  M.  Lingo  by  the  said 
Railway  Companv  and  its  aeents;  and  said  session  was  not  a 
regular  session  of  said  board,  nor  was  it  an  adjourned  session 
from  any  regular  session  thereof,  nor  from  any  duly-called 
special  session  of  said  board." 

Was  such  session  a  legal  one,  and  the  acts  of  the  two  com- 
missioners thereat  binding  on  the  county?  and  if  not,  is  it 
estopped  from  asserting  its  illegality  in  this  action?  The 
statute  providing  for  sessions  of  the  county  board  is  found  in 
S 13,  p.  256  of  the  Gen.  Stat.  That  section,  after  providing  for 
the  meeting  of  the  board  in  regular  session,  adds,  '^and  in 
special  session  on  the  call  of  the  chairman,  at  the  request  of 
two  members  of  the  board,  as  often  as  the  interests  of  the 
counly  may  demand.**  This  is  the  only  statutory  provision  on 
the  subject  It  does  not  specify  whether  the  call  shall  be  ver- 
bal, or  in  writing,  how  long  prior  to  the  meeting  it  shall  be 
made,  nor  require  a  record  to  be  preserved  of  it.  And  the 
same  is  true  as  to  the  request.  But  still  it  requires  a  ^^call;*^ 
and  a  call  of  a  meeting,  in  the  legal  sense  of  the  term,  is  a 
summons  to  the  parties  entitled  to  meet,  directing  them  to 
meet  It  involves  something  more  than  a  mere  purpose  in  the 
mind  of  the  caller,  or  an  expression  of  that  purpose  unheard, 
unseen,  and  unknown.  It  implies  a  communication  of  that 
purpose  to  the  parties  to  be  affected  by  it  How  it  shall  be 
communicated,  is  sometimes  prescribed  by  statute,  or  by  by- 
law. It  is  sometimes  provided  that  it  shall  be  by  publication 
in  the  newspaper,  sometimes  by  printed  notice  served  person- 
ally or  at  the  residence,  and  sometimes  by  mere  oral  personal 
notice.  Bat  in  some  way  or  other  notice  must  be  given;  and 
if  there  be  no  regulation  as  to  the  manner  of  notice,  it  must  be 
personally  at  least  where  personal  notice  is  practicable.    This 
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is  no  new  question.    It  has  arisen  in  respect  to  the  sessions  of 
common  councils  of  cities,  boards  of  directors  or  trustees  of 
private  corporations,  the  town  meetings  of  New  England,  the 
meetings  of  members  of  corporations,  boards  of  electors,  etc 
And  there  is  but  one  uniform  rule  running  through  the  au- 
thorities.   In  the  case  of  Bex  v.  Mayor y  ^.,  of  Shreiosburff,  Rep. 
Temp.  Hard.  161,  it  was  said  by  the  court,  tliat  '*  Vlieu  the 
acts  are  to  be  done  by  a  select  number,  notice  must  be  given 
of  the  time  of  meeting,     ♦    *    *     and  in  such  case  the  acta 
of  a  majority  would  bind  the  whole  body;  or  if  all  were  pres- 
ent through  accident,  without  notice,  their  acts  would  be  good; 
but  the  acts  of  a  majority,  present  by  accident,  would  not  be 
binding."    It  was  a  saying  of  Lord  Kbnyon's,  that  "special 
notice  must  be  given  to  every  member  who  has  a  right  to 
vote."     Ch.  J.  TiLGHMAN,  in  the  case  of  the  BaUimore  Tumr 
pikCj  5  Binney,  481,  said,  "that  when  several  persons  are  au- 
thorized to  do  an  act  of  a  public  nature  which  requires  delib- 
eration, they  all  should  be  convened,  because  the  advice  and 
opinions  of  all  may  be  useful,  though  all  do  not   unite  in 
opinion."     In  Wilcox  on  Munic.  Corp.,  §58,  we  find  it  laid 
down,  that  "all  corporate  affairs  must  be  transacted  at  an  as- 
sembly convened  upon  due  notice  at  a  proper  time  and  place, 
consisting  of  a  majority  of  the  persons  of  each  class  to  which 
the  prescription  or  charter  has  confided  the  power."     And 
Seldbn,  J.,  in  People  v.  Bachelor j  22  N.  T.  128,  uses  this  lan- 
guage: "It  is  not  only  a  plain  dictate  of  reason,  but  a  general 
rule  of  law,  that  no  power  or  function  intrusted  to  a  body  con- 
sisting of  a'number  of  persons  can  be  legally  exercised  without 
notice  to  all  the  members  composing  such  body."    Dillon  in 
his  work  on  Munic.  Corp.,  §224,  lays  down  the  law  thus:  "If 
the  meeting  be  a  special  one,  the  general  rule  is,  unless  modi- 
fied by  the  charter  or  statute,  that  notice  is  necessary,  and  must 
be  personally  served  if  practicable  upon  evertf  member  entitled 
to  be  present,  so  that  each  one  may  be  afforded  an  opportunity 
to  participate  and  vote."     See  also  further,  Kin^  p.  Theodoricky 
8  East,  548;  Kin^  v,  Gaborian^  11  East,  77;  Ex  parte  Rogers 
7  Cowen,  526,  and  note;  Downing  v.  Bugar^  21  Wend.  178; 
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Stow  r.  Wwc,  7  Conn.  214;  Harding  v.  Hlandewaterj  40  Cal.  77; 
Wiggin  v.  Freewill  Baptist^  8  Met  (Mass.)  801.     Nor  is  this 
merely  an  arbitrary  rnle,  but  one  fonnded  upon  the  clearest 
dictates  of  reason.     Wherever  a  matter  calls  for  the  exercise 
of  deliberation  and  judgment,  it  is  right  that  all  parties  and 
interests  to  be  affected  by  the  result  should  have  the  benefit  of 
the  counsel  and  judgment  of  all  the  persons  to  whom  has  been 
intrusted  tha  decision.    It  may  be  that  all  will  not  concur  in 
the  conclusion;  but  the  information  and  counsel  of  each  may 
well  aflect  and  modify  the  final  judgment  of  the  body.    Were 
the  rule  otherwise,  it  might  often  happen  that  the  very  one 
whose  judgment  should  and  would  carry  the  most  weight, 
ei&er  by  reason  of  his  greater  knowledge  and  experience  con- 
cerning the  special  matter,  by  bis  riper  wisdom  and  better 
iudgment,  or  by  his  greater  fitmiHarity  with  the  wishes  and 
necessities  of  those  specially  to  be  affected,  or  from  any  other 
reason,  and  who  was  both  able  and  willing  to  attend,  is  through 
lack  of  notice  an  absentee.     All  the  benefit,  in  short,  which 
can  flow  from  the  mutual  consultation,  the  experience  and 
knowledge,  the  wisdom  and  judgment  of  each  and  all  the 
members,  is  endangered  by  any  other  rule.    Again,  any  other 
rule  would  be  fraught  with  danger  to  the  rights  of  even  a 
majority,  as,  when  legally  convened  the  ordinary  rule  in  the 
absence  of  special  restrictions  being  that  a  quorum  can  act  and 
a  majority  of  the  quorum  bind  the  body,  it  would,  but  for  this 
rule,  often  be  in  the  power  of  an  unscrupulous  minority  to  bind 
both  the  body  and  the  corporation  for  which  it  acts  to  measures 
which  neither  approve  of.     Thus,  were  the  body  composed  of 
twelve  members,  a  quoinim  of  seven  could  act,  and  a  majority 
of  that  quorum,  four,  could  bind  the  body.     An  unscrupulous 
minority  of  four  by  withholding  notice  to  five,  might  thus  bind 
both  the  body  and  the  corporation.     Reason  therefore  and  au- 
thority unite  in  saying  that  notice  to  all  the  members  to  whom 
notice  is  practicable,  is  essential  to  a  legal  special  session. 

But  We  are  referred  by  counsel  to  that  clause  in  the  act  con- 
lOerning  the  construction  of  statutes,  (Q^n.  Btat,  p*  999,)  whioh 
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P.  &  F.  R.  Rly.  Ck>.  V.  Comm'n  of  Andenon  Co. 

reads, "  Words  giidng  a  joint  aathority  to  three  or  more  public 
officers  or  other  persona,  shall  be  constraed  as  ^ving  authority 
to  a  majority  of  them,  unless  it  be  otherwise  expressed  in  the 
act  giyiug  the  authority."  We  do  not  see  that  this  affects  the 
question.  Whenever  there  is  a  legal  session,  unquestionably  a 
majority  of  the  commissioners  can  act  and  bind  the  county. 
But  this  casts  no  light  upon  the  question  as  to  the  manner  of 
convening  a  legal  session.  It  must  be  remembered  that  the 
powers  of  the  county  are  not  vested  in  three  or  more  commis- 
sioners as  such,  but  in  a  single  board.  (Gen.  Stat.,  p.  254,  §3.) 
Two  commissioners  casually  meeting  have  no  power  to  act  for 
the  county.  There  must  be  a  session  of  the  ^^  board.''  This 
single  entity,  the  "  board,''  alone  can  by  its  action  bind  the 
county.  And  it  exists  only  when  legally  convened.  Its  regular 
sessions  are  fixed  by  law,  and  of  them  all  the  members  must 
take  notice.  Its  special  sessions  exist  only  upon  call  of  the 
chairman,  and  that  as  we  have  seen  implies  notice.  But  again 
we  are  referred  to  the  case  of  ScoU  v.  Paulenj  16  £a&  162,  in 
which  this  court  sustained  the  action  of  a  county  board  at  a 
session  held  to  be  a  special  session  at  which  only  two  commis- 
sioners were  present,  and  for  which  no  request,  no  call,  and  no 
notice  were  shown.  It  will  be  noticed  from  the  opinion  in  that 
case  that  the  court  reluctantly  sustained  the  action,  and  con- 
sidered itself  as  there  going  to  the  extreme  limit.  But  two 
very  important  differences  exist  between  that  and  this  case. 
Here  it  affirmatively  appears  that  no  request,  no  call  was  made, 
no  notice  given,  and  that  designedly  the  parties  interested  in 
and  desiring  the  action  of  the  board  withheld  notice  from  one 
member.  There  it  was  simply  a  presumption  from  the  silence 
of  the  record.  But  chiefly,  there  the  action  of  the  board  cre- 
ated no  liability,  was  in  nothing  adverse  to  the  interests  of  the 
county,  and  was  accepted  by  the  people  as  legaL  All  that  was 
done  was  to  order  a  county-seat  election.  The  proper  petition 
was  presented.  K  in  unquestioned  session,  the  board  would 
have  had  no  discretion,  but  would  have  been  bound  to  order 
an  election.    By  a  mi^jority,  in  apparent  session,  the  election 
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was  ordered.     The  people  accepted  this  action  as  validi  and 
generally  participated  in  the  election.    Under  snch  circum- 
stances, when  the  only  parties  interested  in  and  to  be  affected 
by  the  action,  accepted  it  as  valid,  and  when  by  it  no  interest 
or  claim  opposed  to  the  county  was  created,  it  seemed  just  and 
legal  to  sustain  the  action.    But  in  this  case  by  the  action  a 
great  liability  is  attempted  to  be  cast  upon  the  county,  adverse 
interests  created,  and  the  people  of  the  county  have  no^  since 
that  accepted  the  action  as  valid,  and  thus  in  a  certain  sense 
estopped  themselves  from  questioning  its  validity.     True,  the 
people  had  prior  thereto  by  a  vote  given  authority  to  the  board 
to  subscribe,  but  this  as  heretofore  decided  simply  gave  the 
authority  to  the  board  to  be  exercised  at  its  discretion.  X.  (7. 
Bid.  ^  Trust  Co.  v.  OommWs  JDavia  Cotmiy^  6  Eas.  256.   And  this 
discretion  was  the  discretion  of  all  the  members;  that  is,  the 
information,  experience  and  judgment  of  all  were  to  be  exer- 
cised, and  after  consultation  the  judgment  of  the  majority  to 
control.    Again,  this  action  of  the  commissioners  was  taken  in 
September  1878,  and  the  vote  was  in  September  1871.    After 
remaining  so  long  in  abeyance  it  would  seem  that  the  authority 
should  not  be  exercised  without  a  fall  consultation  of  all  the 
officers  intrusted  with  the  exercise  of  the  authority.    It  may 
also  be  remarked,  that  this  controversy  arises  between  the 
county  and  the  railroad  company,  the  original  parties  to  the 
transaction;  that  the  latter  is  of  course  chargeable  with  notice 
of  what  actually  took  place  therein,  and  was  guilty  as  alleged 
of  a  fraudulent  withholding  of  notice  from  one  of  the  mem- 
bers.   It  cannot  therefore,  as  against  the  county,  invoke  the 
aid  of  any  principle  of  estoppel. 
The  ruling  of  the  district  court  must  be  affirmed. 

All  the  Justices  concurring. 
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Tucker  v.  Allen. 

E.  M.  TucEBR  V.  Stephbn  H.  Alleh. 

1.  Deed;  Gontbtancs;  When  Executed  in  Blank,  a»  to  Oraniee.  Where  a 
deed  was  executed  in  blank  as  to  the  grantee,  with  the  andezstanding 
that  the  deed  should  afterward  be  filled  up  and  delivered  to  some  per- 
son as  grantee  whom  a  certain  railroad  company  should  designate,  and 
afterward,  and  in  the  absence  of  the  grantor,  the  deed  was  so  filled  up 
and  delivered  to  a  grantee  who  had  fall  knowledge  of  the  fieicts— at- 
gumedf  by  the  supreme  court,  but  without  deciding  the  question,  that 
such  deed,  when  so  filled  up  and  delivered,  was  void.  {Ayres  v.  JVo6(uco, 
14-176;  Chapman  v,VeacKS2-U7.'] 

2.  Void  Deed  Beeames  Valid  by  RaiificaHon.  A  deed  void  when  delivered  may 
be  ratified  and  confirmed  by  the  grantor,  after  he  has  full  knowledge 
of  all  the  facts,  by  any  words  and  acts  of  his  which  show  a  clear  inten- 
tion on  his  part  that  the  deed  shall  be  considered  as  having  been  prop- 
erly executed  and  delivered  and  as  conveying  the  title  to  the  property. 
[Knaggs  v.  MaiUn,  9-^2;  Ayree  9.  Probaaco,  14-177;  Wilkin$  v.  TmurteUoO, 
28-827.] 

3.  ■  Under  the  facts  of  this  case,  keldj  that  sbch  a  deed  so  executed 
and  delivered  was  afterward  ratified. 

4.  Conditions;  Public  Policy;  SUpuicUxon  Not  to  Build  Depot.  One  of  the 
conditions  of  a  deed  was,  that  no  railroad  depot  should  be  built  at  a  cer- 
tain place  within  one  year.  No  depot  was  built  at  such  place  within 
that  time,  and  all  the  other  conditions  of  the  deed  were  strictly  fulfilled, 
and  everything  connected  with  the  deed  was  fully  executed,  and  there 
was  nothing  to  show  that  any  injury  or  inconvenience  ever  resulted  to 
any  person  or  to  society  because  no  depot  had  been  built  at  the  place 
designated:  JJeZd,  that  neither  the  grantor  in  said  deed,  nor  any  person 
(with  notice)  claiming  under  him,  can  avoid  said  deed,  merely  beoanse 
of  a  supposed  illegality  in  Inserting  in  said  deed  said  conditions  not  to 
build  said  depot.  [8t.  /.  <ft  D.  Bid.  Co,  v,  Ryan,  11-^2;  Brake  v.  BoUovl, 
19-897.] 

o.  Description  op  Property;  Certainty;  Terrns  of  Deed.  Where  property  is 
conveyed  by  deed,  a  description  of  the  property  which  can  be  made 
certain  within  the  terms  of  the  deed,  and  which  is  afterward  made  cer- 
tain according  to  the  terms  of  the  deed,  and  to  the  satisfaction  of  all 
parties  interested,  and  which  then  rests  wholly  in  record  evidence,  is 
sufficient.  [Bemie  v,  Becker,  1-226;  Steele  o.  AfcDoweU,  2-^74;  KvykeudaU 
V,  Clint<m,  3-85;  Edwards  v.  Fry,  9-417;  Ephraim  v,  Oarlick,  10-280;  Am, 
Cent.  Insurance  Co.  v.  McLanathan,  11-533;  Jay  v,  Oranby  Cb.,  15-171 ;  Earn- 
thaw  V.  Grout,  23-560;  Wilkins  v.  TburteUoU,  28-825.] 

JErrar  from  Linn  District  Court. 

Ejbotmbnt,  brought  by  AUen  ss  plaintiflf,  to  recover  pos- 
session of  Lot  5  in  Block  129,  city  of  Pleasanton.     Both 
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parties  claimed  title  in  fee.  The  facts  are  fully  set  out  in 
the  opinion.  The  district  court,  at  the  May  Term  1874, 
found  in  favor  of  AUen,  and  gave  judgment  in  his  favor, 
and  lucker^  defendant,  appeals,  and  brings  the  case  here 
on  error. 

Thacher  ^  Stephens^  for  plaintiff  in  error. 
Stephen  H.  Allen^  defendant  in  error,  for  himsel£ 

The  oj5inion  of  the  court  was  delivered  by 

Yalbntine,  J.:  This  was  an  action  in  the  nature  of  an 
action  of  ejectment,  brought  by  Stephen  H.  Allen,  defend- 
ant in  error,  (plaintiff  below,)  against  E.  M.  Tucker.  The 
action  was  tried  by  the  court  below  without  a  jury,  on  the 
following  agreed  statement  of  facts,  to-wit: 

Ist  The  land  in  dispute  has  a  common  title  in  Morgan 
Fickes,  under  whom  both  parties  claim. 

2d.  The  title  of  plaintiff  Allen  is  a  quitclaim  deed  from 
Fickes  and  wife,  dated  September  2l8t  1870,  a  copy  of  which 
is  herewith  presented,  together  with  the  register  of  deed's 
certificate  of  record,  marked  ^^A,''  and  made  a  part  of  these 
facts. 

8d.  It  is  forther  admitted,  that  one  William  Cameron  and 
Octave  Ohanute  duly  platted  into  blocks,  lots,  streets  and 
alleys,  as  part  of  the  original  town-site  of  Pleasanton,  the 
lands  in  the  said  quitclaim  deed  mentioned,  and  filed  the 
same  in  the  ofiSice  of  the  register  of  deeds,  September  2d 
1869,  and  that  the  lot  in  the  petition  described  is  an  odd- 
numbered  lot  in  said  plat  of  said  town-site,  so  filed  and  re- 
corded. Afterward,  October  4th  1871,  the  plaintiff  signed 
said  plat  and  recognized  it. 

4th.  The  title  of  defendant  Tucker  is  under  a  deed  from 
Fickes  and  wife  to  Octave  ChlEtnute,  dated  June  7th  1869, 
which  conveyance,  together  with  the  register  of  deeds'  certifi- 
cate of  record,  is  herewith  presented,  marked  ^'B,"  and  made 
part  of  these  facts.  And  it  is  a^eed  and  admitted  that  all 
the  conditions  and  limitations  in  said  deed  were  fulfilled 
within  the  time  therein  provided;  that  said  de^  was  deliv- 
ered by  said  Fickes  before  the  insertion  of  the  name  of  the 
Santee  therein  mentioned,  and  no  grantee  was  mentioned 
erein  at  the  time  of  the  delivery.    The  deed  was  handed 
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by  Fickes  to  C.  C.  Smith,  resident  engineer  of  the  compaDj, 
with  verbal  directions  to  the  company  to  insert  in  the  blank 
whoseBoever  name  the  railroad  company  mentioned  in  the 
deed  should  desire,  and  the  president  of  the  company  told 
Mr.  Ohanute  that  for  his  extra  services  in  behalf  of  the  com- 
pany it  desired  him  to  take  the  lands,  and  his  name  was  there- 
upon inserted  in  the  deed  by  himself,  with  the  full  assent  oi 
the  railroad  company. 

6th.  The  other  half  of  the  lands  in  the  conveyances  to  said 
Chanute  and  said  plaintiff  mentioned  were  conveyed  by  war- 
ranty deed,  July  24th  and  August  14th  1869,  by  Fickes  and 
wife  to  William  Cameron,  which  was  duly  recorded  in  said 
July  and  August  in  the  office  of  the  register  of  deeds  in  said 
county. 

6th.  Said  Ohanute,  prior  to  the  commencement  of  this  action, 
conveyed  by  warranty  deed  to  the  defendant  herein  the  lot  in 
the  petition  mentioned,  who  took  possession  thereunder,  and 
still  nolds  possession  thereof. 

7th.  The  consideration  for  the  deed  from  Fickes  to  Ohanute 
is  therein  recited. 

8th.  The  lands  and  lots  mentioned  in  the  quitclaim  deed  of 
Fickes  to  plaintiff  at  the  lime  of  conveyance  were  worth  aboot 
ten  thousand  dollars. 

9th.  Fickes,  shortly  after  the  execution  and  delivery  of  the 
deed  "B,"  knew  that  it  was  filled  with  Mr.  Ohanute's  name, 
and  also  knew  that  the  town^site  of  Pleasanton  was  being 
platted,  surveyed  and  laid  out  bv  all  the  parties  in  interest, 
including  Mr.  Ohanute,  and  made  no  objection  thereto,  and 
assented  to  such  survey  and  platting. 

10th.  Lots  16  and  17  in  block  121,  mentioned  in  the  ex- 
ception to  the  quitclaim  deed  from  Fickes  to  plaintiff,  were 
bought  by  Fickes  after  such  platting  and  laying  out  of  said 
town-site,  and  are  in  the  lands  mentioned  in  said  deed  from 
Fickes  to  Ohanute,  and  were  bought  by  said  Fickes  in  the 
fall  of  1869,  of  one  H.  0.  Swift,  who  was  the  surveyor  in 
laying  out  said  town-site,  said  Swift  being  the  agent  of  one 
or  more  lot-owners  in  Pleasanton. 

11th.  When  Fickes  gave  the  quitclaim  deed  to  plaintiff,  be 
(Fickes)  stated  to  him  that  he  made  no  claim  to  any  of  said 
lands  in  the  deed  mentioned,  except  a  one  undivided-half  of 
two  strips  of  land,  one  fifty  feet  wiae  on  the  west  side,  and  one 
of  one  hundred  feet  wide  on  the  east  side  of  the  right  of  way 
of  the  Missouri  River,  Fort  Scott  k  Gulf  lUulroaa  Oompany 
through  said  lands,  which  said  stripe  were  not  laid  out  into 
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lots,  or  included  in  any  blocks,  and  were  designated  on  said 
plat  of  said  town-site  as  ^^  railroad  depot  grounds."  Plaintiff 
said  to  Fickesy  *^  I  want  the  deed  to  cover  all  the  lands,  so  that 
I  can  use  it  against  other  interests  besides  those  strips  which  I 
think  you  have,"  Fickes  said,  "I  don't  care  about  Chanute 
being  oothered,  as  he  hasn't  used  me  just  right."  This  refer- 
ence to  Mr.  Chanute  by  Fickes  was  in  answer  to  something 
Mr.  Allen  said  to  Fickes  touching  Chanute's  interest  in  the 
lands.  Fickes  also  stated  to  plaintiff  that  he  would  n't  ever 
thought  of  conveying  any  interest  in  those  strips  if  it  had  n't 
been  for  the  difference  between  himself  and  Mr.  Chanute. 

12th.  The  Missouri  River,  Fort  Scott  and  Gulf  Eailroad 
Company  is  a  corporation  duly  incorporated  and  existing 
under  the  general  incorporation  law  of  1865,  (being  chapter 
44  of  the  laws  of  that  year;)  and  during  the  years  1869  and 
1870  Mr.  Chanute  was  the  chief  engineer  of  said  company. 
The  consideration  in  said  quitclaim  deed  ^^A"  is  correctly  re- 
cited. 

18th.  Fickes,  after  he  learned  that  Mr.  Chanute  was  grantee 
in  the  deed,  stated  to  Mr.  Chanute  that  he  had  sold  the  other 
half  of  the  land  to  Mr.  Cameron,  who  would  be  a  good  man  to 
push  the  town. 

DBED   MARKED  "A." 

This  inbbntubb,  made  this  2l8t  day  of  September  1870,  be- 
tween Morgan  Fickes  and  Minerva  Fickes  his  wife,  of  the 
county  of  Linn,  and  State  of  Kansas,  of  the  first  part,  and 
Stephen  H.  Allen  of  the  same  place,  of  the  second  part,  wit* 
nesseth:  That  the  said  parties  of  the  first  part,  in  considera- 
tion of  the  sum  of  three  hundred  dollars  to  them  in  hand  paid 
by  the  said  party  of  the  second  part,  the  receipt  whereof  is 
hereby  acknowledged,  hath  bargained,  sold,  remised,  released 
and  quitclaimed,  and  by  these  presents  do  bargain,  sell,  re- 
lease, remise  and  (quitclaim  unto  the  said  party  of  the  second 
part,  and  to  his  heirs  and  assigns  forever,  all  our  and  each  of 
our  right,  title  and  interest,  estate,  claim  and  demand,  both  at 
law  and  equity,  and  as  well  in  possession  as  in  expectancy,  of, 
in  and  to  the  following-described  premises  or  pieces  and  parcel 
or  parcels  of  land,  to- wit:  The  N.W.J  of  the  S.W.J,  and  the 
S.J  of  the  N.W.J  of  section  81,  in  township  21,  range  26,  lying 
and  being  in  the  town  of  Pleasanton,  county  of  Linn,  and  state 
of  Kansas,  and  all  lots,  blocks,  streets  and  alleys,  strips  and 
pieces  of  land  therein  contained,  saving  and  excepting  any  part 
of  the  same  heretofore  deeded  by  the  said  parties  of  the  first 
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part  to  William  Cameron;  and  lots  namber  15, 16, 17  and  18, 
m  block  121;  and  lots  numbered  6  and  34,  in  block  122;  and 
lots  number^  1,  2,  and  8,  in  block  189 — together  with  aH  and 
sinfi^ular  the  hereditaments  and  appurtenances  thereunto  be- 

In  witness  whereof  we  have  hereunto  set  our  hands  and  seals 
the  day  and  year  first  above  written. 

Morgan  Ficebs.    [seal.' 

MiKBRVA  FlOKBS.    [SBAL.^ 

[Said  deed  was  duly  stamped  and  acknowledged,  and  was 
duly  recorded  on  the  2l8t  of  September  1870.] 

DEED    MARKED  ^^B." 

Know  all  men  by  these  presents,  that  Morgan  Fickes  and 
Minerva  Fickes  his  wife,  parties  of  the  first  part,  do  by  these 

E resents,  for  and  in  consideration  of  the  sum  of  one  dollar  in 
and  paid,  and  the  further  considerations  hereinafter  specified, 
grant,  bargain,  sell  and  convey  unto  Octave  ChctnvJU^  of  Jackson 
county,  Missouri,  under  the  several  limitations  and  conditions 
and  restrictions  hereinafter  provided,  the  one-half  of  (as  is 
hereinafter  designated)  the  N.W.J  of  the  S.W.J,  and  sixty 
acres  off  the  east  end  of  the  S.J  of  the  N.W.J  of  section  31, 
of  township  21,  of  range  25,  in  Linn  county,  state  of  Kansas, 
together  with  the  appurtenances  thereunto  belonging;  and 
we  the  said  parties  of  the  first  part,  warrant  that  we  aro 
seized  of  a  good  and  indefeasible  fee-simple  title  to  the  real 
estate  hereby  conveyed.  The  parties  of  the  first  part  agree, 
and  it  is  one  of  the  conditions  of  this  deed,  to  cause,  on  or 
before  the  completion  of  the  depot  hereinafter  named,  to  have 
the  land  hereinbefore  described  surveyed,  laid  out  and  platted 
in  village  or  town  lots,  with  streets  and  alleys,  by  a  competent 
surveyor,  and  that  said  lots  shall  be  by  said  surveyor  numbered, 
and  the  lots  being  designated  on  the  plat  of  said  survey  by  odd 
numbers,  shall  vest  in  the  grantee  an  indefeasible  fee-simple 
title,  and  the  lots  being  designated  on  said  plat  by  even  num- 
bers, the  title  to  remain  in  the  grantors.  Now  the  conditions, 
limitations,  and  provisions,  and  the  only  uses  and  purposes  for 
which  the  real  estate  aforesaid  is  conveyed,  are  as  follows,  to- 
wit:  Whereas,  the  parties  of  the  first  part  desire  to  secure  the 
location  and  construction  of  a  good  and  substantial  freight  and 
passenger  depot  on  the  line  of  the  Missouri  River,  Fort  Scott 
k  Gulf  railroad  in  the  vicinity  of  the  Round  Mound  which  is 
situated  in  the  west  line  of  section  81,  in  town  21,  range  25  in 
said  Linn  county:   Now,  in  order  to  secure  this  object,  it  is 
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herein  agreed  and  provided,  on  the  part  of  said  grantors,  con- 
stituting the  parties  of  the  first  part,  that  for  and  in  considera- 
tion that  the  said  grantee,  his,  her,  or  their  heirs,  executors, 
administrators  or  assigns,  shall  cause  said  Missouri  River,  Fort 
Scott  &  Gulf  Railroad  Company  to  locate  and  construct  a  jrood 
and  substantial  passenger  and  freight  depot  within  one  mile  of 
said  Round  Mound,  within  six  months  after  the  commence- 
ment of  the  running  of  the  cars  to  or  near  said  Round  Mound, 
and  that  at  the  expiration  of  one  year  from  the  commencement 
of  the  running  of  the  cars  to  said  Round  Mound  neither  said 
railroad  company  nor  any  other  person  or  persons  for  or  in 
behalf  of  said  railroad  company  shall  not  have  located  or  con- 
structed a  station  or  depot  within  fou(  miles  of  said  Round 
Mound,  except  the  one  herein  provided  for,  then  the  title  in 
fee  simple  to  said  real  estate  shall  vest  in  said  grantee,  his, 
her,  or  their  heirs  or  assigns.  But  if  at  the  expiration  of  six 
months  after  the  commencement  of  the  running  of  the  cars  to 
said  Round  Mound,  or  as  far  south  on  the  line  of  said  road 
as  said  Round  Mound,  said  railroad  company  shall  not  have 
located  and  constructed  a  good  and  substantial  freight  and 
passenger  depot  within  one  mile  of  said  Round  Mound,  or 
if  within  one  year  after  the  commencement  of  the  running 
of  the  cars  to  said  point,  or  as  far  south  as  the  said  Round 
Mound,  said  railroad  company  or  any  other  party  or  parties 
shall  have  located  and  constructed  a  station  or  depot  other 
than  the  one  provided  for  herein  upon  the  line  of  said  rail- 
road within  the  space  of  four  miles  from  said  Round  Mound, 
then  the  title  to  said  real  estate  shall  revest  to  the  said  Morgan 
Fickes  and  Minerva  Fickes,  their  heirs  or  assigns. 

In  witness  whereof,  we  have  hereunto  set  our  hands  and 
seals  the  7th  day  of  June,  1869.       Morgan  Fickes.    [seal.] 

MiNEBVA  Fickes.   [seal.] 

[Said  deed  was  duly  acknowledged  by  the  grantors  and  duly 
certified  on  said  7th  of  June  1869,  and  was  duly  recorded  in 
the  registry  of  deeds  of  Linn  county,  August  10t;h  1869.] 

Upon  this  agreed  statement  of  facts  the  court  below  ren- 
dered judgment  in  fevor  of  the  plaintiflF  below  and  against 
the  defendant  below.  Was  this  judgment  correct?  This  is 
the  only  question  in  the  case;  but  involved  in  this  question 
are  several  others  which  we  shall  notice  as  we  proceed.  We 
shall  decide  however  only  such  of  these  questions  as  are  nec- 
essary to  be  decided  in  order  to  dispose  of  the  case. 
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In  thd  first  place  theiiy  we  shall  assume,  bat  without  de- 
ciding the  question,  that  the  deed  executed  by  Fickes  and 
I.  DMd  iB       ^^f®  *^  blank  as  to  the  grantee,  was  void  when  so 

*^^'  executed,  and  was  still  void  after  Chanute  filled  up 
the  blank  by  inserting  his  own  name  therein.  (Aj/res  v.  Pro- 
bascoj  14  £a8.  176,  and  cases  there  cited.) 

The  next  question,  and  one  of  the  two  main  questions  in  the 
case  is,  whether  the  deed  was  made  valid  by  any  of  the  subse- 
quent transactions.  The  other  main  question  is,  whether  the 
deed  is  void  as  being  in  contravention  of  public  policy.  In 
discussing  the  first  of  tjfiese  two  questions  we  shall  assume  that 

I  BAtifvin  *^®  ^®®^  ^®  °^*  ^^^^  because  of  any  supposed  antag- 
S!i.*I«d  onism  to  public  policy.  We  have  heretofore  had 
ambotiiiM.    Q^j^^gjQ^  ^Q  examine  similar  questions  in  the  cases  of 

Knaggs  v.  Masting  9  Kas.  582,  and  Ayres  v.  Probasco^  14  Kas. 
177, 196, 197.  But  those  two  cases  differ  from  this  in  essential 
particulars.  In  the  Knaggs  case  the  deed  was  held  to  be  good 
upon  the  ground  of  an  equitable  estoppel  and  of  a  subsequent 
ratification.  But  in  this  case  we  hardly  suppose  that  an  equita- 
ble estoppel  can  be  interposed  to  aid  the  defective  execution  of 
the  deed;  for  Chanute  was  fully  aware  of  its  defective  execu- 
tion when  he  inserted  his  own  name  therein  as  grantee.  (See 
Ayres  v.  Probasco^  supra.)  The  record  does  not  show  whether 
the  defendant  Tucker  was  aware  of  said  defective  execution  or 
not,  but  as  his  counsel  do  not  seem  to  claim  that  he  stands  in 
any  better  situation  that  his  grantor  (Chanute)  did,  we  have 
concluded  to  treat  the  question  now  under  consideration  just 
as  though  it  had  arisen  between  the  original  parties  to  said 
deed.  In  the  Ayres  case  the  mortgage  was  held  bad  because 
there  was  no  ground  upon  which  an  equitable  estoppel  could 
be  founded,  and  there  was  nothing  showing  a  subsequent  rati- 
fication of  the  mortgage  by  Mrs.  Ayres,  in  whom  the  title  was; 
and  as  the  mortgaged  property  was  a  homestead,  the  mortgage 
was  wholly  void  without  her  consent.  In  the  present  case 
there  is  very  much  tending  to  show  that  Fickes,  the  grantor, 
in  whom  the  title  was,  did  by  his  subsequent  acts  and  words 
ratify  and  confirm  the  deed  after  it  was  filled  up,  so  as  to  make 
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it  a  deed  to  Chanute;  and  there  is  no  pretense  that  the  prop- 
erty attempted  to  be  conveyed  was  at  any  time  a  homestead. 
The  only  question  then  for  us  now  to  consider  is,  whether  the 
subsequent  acts  and  words  of  Fickes  did  ratify,  confirm,  and 
make  valid  said  deed.  We  think  they  did.  Of  course  the 
regular  way  to  execute  a  deed  would  be  to  complete  the  body 
of  the  same  first,  and  then  to  affix  the  signature  of  the  grantor;, 
but  this  manner  of  executing  a  deed  is  not  absolutely  neces- 
sary. If  the  deed  is  complete  when  it  is  delivered,  that  is  all 
that  is  necessary.  It  makes  no  difference  in  what  order,  or 
when,  or  where,  or  by  whom  the  different  parts  of  the  deed 
are  drawn  up;  or  whether  they  are  drawn  up  in  the  presence 
or  absence  of  the  grantor;  or  whether  they  are  written  or 
printed,  or  partly  one  and  partly  the  other;  or  whether  the 
grantor  makes  his  signature  before  or  after  they  are  drawn  up, 
or  at  some  intermediate  point  of  time,  provided  however,  that 
before  the  deed  is  delivered  it  is  made  complete  and  perfect, 
and  that  the  grantor  has  actual  knowledge  of  its  contents,  and 
that  with  such  knowledge  he  authorizes  its  delivery.  Now 
the  present  deed  comes  very  nearly  within  the  foregoing  de- 
scription of  a  good  deed.  All  that  it  lacks  is,  that  it  was  not 
formally  delivered  by  Fickes  to  Chanute  after  its  final  comple- 
tion by  inserting  Chanute's  name  therein,  for  Chanute  already 
had  the  possession  of  the  deed.  If  after  Chanute  inserted  his 
name  in  the  deed  he  had  handed  it  to  Fickes,  and  Fickes  had 
returned  it  to  Chanute  with  the  intention  that  it  should  be  his 
deed,  it  would  undoubtedly  have  become  a  good  and  valid 
deed  by  virtue  of  such  act.  {Speake  v.  U.  S.y  9  Cranch,  28; 
Malarin  r.  U.  5.,  1  Wallace,  282,  288.)  But  an  actual  or  formal 
delivery  of  a  deed  never  was  necessary.  A  deed  may  be  good 
by  constructive  delivery  as  well  as  by  actual  delivery.  Any 
words  01"  acts  showing  an  intention  on  the  part  of  the  grantor 
that  the  deed  shall  be  considered  as  completely  executed,  and 
the  title  conveyed,  is  sufficient  (4  TJ.  8.  Dig.,  First  Series,  481, 
paragraph  306,  et  seq.,  and  cases  there  cited.)  And  where  a 
deed  has  been  delivered  to  the  grantee  before  it  is  finally  coni- 
pleted,  and  the  grantee  completes  the  same,  as  in  this  case,  we 
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think  the  grantor  may  with  a  fall  knowledge  of  all  the  &ctfl 
ratify  and  confirm  the  deed  and  make  it  valid  by  any  words  or 
acts  which  show  a  clear  intention  on  his  part  that  the  deed 
shall  be  considered  as  having  been  properly  executed  and  de- 
liveredy  and  as  conveying  the  title  to  the  property.  {Devin  v. 
HimeTy  29  Iowa,  297.)  Where  a  grantee  obtained  a  deed  with- 
out authority,  it  was  held  that  the  grantor  might  make  the 
deed  and  the  delivery  thereof  good  by  ratification,  without  any 
subsequent  delivery  thereof.  {Parker  v.  BtU^  8  Mete.  (Mass.) 
447, 450.)  It  has  also  been  held  that  a  void  deed  already  de- 
livered may  be  ratified  by  words  or  acts  without  a  reexecution 
or  redelivery  of  the  deed.  {Garrett  v.  6(niterj42  Penn  St  143; 
Warden  v.  JSkkbaum,  3  Grant's  Cases,(Penn.)42;  JoTusv.JEcanSj 

7  Dana,  (Ky.)  96,  98.)  Also  held,  that  a  bond  or  deed  may  be 
materially  altered  after  its  delivery,  with  the  consent  of  all  the 
parties,  and  still  be  valid.  {Speake  v.  U,  S.y  supra;  Bassetl  v.Bas- 
seit^  55  Me.  125, 127.)  And  other  sealed  instruments  affecting 
real  estate,  void  when  delivered,  have  been  held  to  be  made 
valid  by  ratification  without  a  second  execution  or  delivery. 
{BreUhaupt  v,  Thurmond^  2  Rich.  (S.  C.)  216;  PotceU  v.  Grossam^ 

8  B.  Mon.  179;  HaU  v?  Vanness^  49  Penn.  St  457.)  In  the  pres- 
ent case,  Fickes  knew  that  the  deed  was  filled  up  with  the 
name  of  Chanute  as  grantee;  he  knew  that  Chanute  took  pos- 
t.  D««dh«id      session  of  the  land  under  the  deed,  and  laid  it  oat 

into  town  lots,  streets,  alleys,  etc.;  he  knew  that 
Chanute  claimed  the  property  under  the  deed,  and  yet  he 
made  no  objection  to  all  this,  but  on  the  contrary  he  recognized 
Chanute's  right  to  the  property  at  various  times,  and  bought 
two  of  the  lots  that  went  to  Chanute  under  the  deed.  Fickes 
sold  his  remaining  half  of  the  property  to  Cameron,  and  then 
told  Chanute  that  Cameron  ^*  would  be  a  good  man  to  push  the 
town.''  And  when  Fickes  executed  the  quitclaim  deed  to  the 
plaintiff,  Allen,  he  told  Allen  that  he  did  not  claim  any  of  the 
land  claimed  by  Chanute  except  the  undivided-half  of  certain 
strips  not  laid  out  into  town  lots,  streets,  or  alleys,  and  that  he 
would  not  claim  even  this  except  for  a  difference  between  him- 
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self  and  Chanate.  Was  not  this  a  good  aud  sufficient  ratifica< 
tion  of  the  deed,  known  by  Fickes  to  have  been  completed, 
and  known  bj  him  to  have  been  in  Chanute's  possession? 
Does  not  this  show  beyond  all  question,  that  Fickes  intended 
that  the  deed  should  be  a  good  and  valid  deed  conveying  the 
property  to  CHanute?  And  if  so,  was  there  any  necessity  to 
go  through  with  the  useless  form  of  Chanute  handing  the  deed 
to  FickeSy  and  Fickes  returning  it  to  Chanute  so  as  to  consti 
tute  a  formal  delivery?  We  think  the  deed  was  ratified,  and 
so  made  valid  so  far  as  this  question  is  concerned. 

Is  the  deed  void  belcause  in  contravention  of  public  policy? 
We  think  not.  It  is  a  deed  conveying  an  estate  upon  condi- 
tion, but  whether  upon  condition  precedent,  or  condition  sub- 
4.  Pabue  poiter;  scqueut.  Or  partly  one  and  partly  the  other,  it  is 
dflSd.  '^^  difficult  to  determine.  As  Chanute  was  to  take 
immediate  possession  of  the  property,  and  survey  it  into  town 
lots,  streets,  alleys,  etc. ;  and  as  the  title  to  the  property  yras 
to  "revest"  in  Fickes  for  any  conditions  broken,  it  would  seem 
that  all  the  conditions  were  intended  to  be  conditions  subse- 
quent, and  not  precedent.  But  there  is  other  language  in  the 
deed  that  would  seem  to  indicate  a  contrary  intention,  and  that 
all  the  conditions  were  intended  to  be  fulfilled  before  any  estate 
should  vest  in  Chanute.  Probably  however  the  fairest  inter- 
pretation of  the  deed  would  be,  that  no  estate  was  to  vest  in 
Chanute  until  the  land  should  be  surveyed,  platted,  etc.,  and 
the  desired  depot  built,  and  then  that  the  estate  should  vest  in 
him  subject  to  be  defeated  or  forfeited  upon  condition  that  the 
prescribed  depot  should  be  built  within  the  prescribed  time  and 
limit.  This  would  make  the  surveying  and  the  platting  of  the 
town-site,  and  the  building  of  the  designated  depot,  conditions 
precedent,  and  the  refraining  from  building  the  other  depot  a 
condition  subsequMit.  And  sorely,  this  last  condition  should 
be  considered  a  condition  subsequent;  for  under  the  terms  oi 
the  deed  it  could  not  possibly  have  been  fnlfiUed  under  one 
year  from  the  time  when  the  cars  commenced  to  run  to  that 
place,  while  all  the  other  conditions  might  have  been  fulfilled 


322  SUPItEME  COURT  OF  KANSAS. 

Tncker  v.  Allen. 

before  the  cars  commenced  to  run  at  all,  and  must  have  been 
fulfilled  within  six  months  thereafter.    Now  it  can  hardly  be 
possible  that  the  parties  intended  that  Chanute  should  lay  out 
said  town-site,  should  know  which  were  his  town  lots,  and  be 
in  possession  of  them,  and  then  hold  them  six  months  or  a 
year  before  any  title  to  them  should  vest  in  liim.    Tins  is  not 
the  way  people  do  business  in  this  western  country.    Probably 
the  parties  expected  to  sell  nearly  all  said  town  lots  before  the 
end  of  the  year.    Indeed,  Fickes  bought  two  of  Ohanute's  lots 
within  less  than  a  year,  and  even  within  less  than  six  months 
after  said  deed  was  executed.     (In  coni^ction  with  this  sab- 
ject,  see  Southard  v.  Central  lild.Oo,^  2  Dutch.  K  J.  13;  Nkofl 
t\  N.  Y.  ^  Erie  Rid.  Co.,  12  N.  Y.  121, 131.)    The  deed  in  one 
place  reads  as  though  it  was  intended  that  the  survey,  plat- 
ting, etc.,  should  *^vest  in   the  grantee  an  indefeasible  fee- 
simple  title**  to  the  odd-numbered  lots.    Now  if  the  condition 
not  to  build  said  depot  was  a  condition  subsequent,  then  un- 
der no  circumstances  could  the  deed  be  held  void  on  account 
thereof,  because,  first,  the  condition  was  fulfilled;  second,  if  it 
had  been  broken,  Allen  could  not  claim  a  forfeiture  on  account 
thereof,  but  only  Fickes,  or  his  heirs;  (2  Washb.  Real  Prop. 
451;  1  Hilliard  Real  Prop.  430;)  and  third,  if  the  condition 
were  really  illegal,  immoral,  or  against  public  policy,  then  the 
effect  would  be  to  leave  the  estate  already  vested  in  Chanute 
absolute  and  not  conditional;   (2  Washb.  Real  Prop.  447;  1 
Hilliard  Real  Prop.  510.)    But  for  the  purposes  of  the  case  we 
shall  suppose  that  all  the  conditions  were  conditions  precedent; 
and  then,  would  the  deed  be  void?^  We  think  not    We  sup- 
pose it  is  not  claimed  that  the  agreement  to  lay  out  the  land 
into  a  town-site,  was  illegal.    IN'either  do  we  suppose  that  it  Ib 
claimed  that  the  agreement  to  build  the  depot,  was  MlegaL 
( Worknum  v.  Campbell^  46  Mo.  805.)    It  is  the  agreement  thai 
a  depot  shovld  not  he  builty  which  we  suppose  the  defendant  in 
error  claims  was  illegal.    "Sow  a  contract  that  a  depot  should 
not  be  built  for  all  time,  would  surely  be  illegal.   {St.  Jo.  f 
Z).  (X  Bid.  Co.  V.  Syan,  11  Eas.  602.)    A  contract  that  a  depot 
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should  not  be  built  at  or  near  some  particular  ioum  or  dig  for 
the  space  of  one  jear^  would  probably  also  be  illegal.    The 
courts  could  see  from  the  facts  of  such  a  case  that  such  a  con- 
tract would  be  against  public  policy;  and  they  could  therefore 
determine,  as  a  matter  of  law,  from  such  facts  that  such  a  con- 
tract would  be  illegal  and  void.    But  how  can  any  court,  with- 
out knowing  the  facts,  determine  as  a  matter  of  law  that  a 
contract  not  to  build  a  depot  at  a  particular  place  (not  a  town 
or  city)  for  the  space  of  one  year  only,  would  be  against  pub- 
lic policy,  and  therefore  illegal  and  void?    There  are  whole 
counties  in  this  state  without  any  population.     There  are  many 
places  where  a  depot  will  probably  not  be  needed  for  the  next 
century.    And  is  it  possible,  that  a  contract,  not  to  build  a 
depot  at  any  one  of  such  places,  for  the  space  of  one  year 
only,  would  necessarily,  and  as  a  matter  of  law,  be  illegal  and 
void?    It  is  not  enough  for  the  present  case  that  the  contract, 
or  rather  the  condition  of  the  deed,  should  be  merely  indifFer- 
ent  or  valueless.    It  must  be  absolutely  illegal  in  order  to  be 
available  to  the  plaintifi*  below.    Whether  there  was  any  popu- 
lation at  or  near  said  *'  Bound  Mound,''  or  not,  the  record  does 
not  disclose.     Or,  whether  any  depot  might  ever  be  needed 
there,  the  record  does  not  show.    And  courts  cannot  take 
judicial  notice,  without  any  facts    being    brought  to  their 
knowledge,  where  depots  might  be  needed,  and  where  they 
would  not  be  needed.  .  When  this  deed  was  executed,  there 
was  a  railroad  in  prospect,  and  a  town  in  prospect;  and  that 
is  about  all  there  is  to  show  that  there  was  any  necessity  for 
any  depot  anywhere  within  that  whole  country.    But  for  the 
purposes  of  this  case  we  will  suppose  that  the  courts  can  de- 
termine as  a  matter  of  law,  and  without  reference  to  the  facte, 
that  the  condition  in  the  present  deed  that  no  depot  should  be 
built  at  a  particular  place  within  one  year,  was  illegal;  and 
upon  such  supposition,  would  the  deed  be  void  ?    We  still  think 
not    Every  condition  of  the  deed  was  scrupulously  fulfilled, 
within  the  very  terms  of  the  deed,  long  before  the  plaintiff  Al- 
len, claims  to  have  obtained  any  interest  in  the  property.    At 
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the  time  that  Allen  procured  his  qaitolaim  deed  from  Fickes, 
nothing  pertaining  to  the  original  transactions  betweai  Fickes 
and  Chanute,  or  contemplated  in  the  deed  from  Fickes  to  Cha- 
nute,  remained  executory.  Everything  had  previously  been 
executed  and  fulfilled,  and  executed  and  fulfilled  without  the 
commission  of  any  illegal,  immoral,  or  injurious  act  It  is  not 
pretended  that  the  failure  to  build  said  proscribed  depot  in- 
jured or  produced  any  inconvenience  to  any  person  or  society. 
And  Chanute  and  his  grantees  have  long  been  in  the  posses- 
sion of  the  property,  holding  the  same  under  said  deed.  The 
question  then  to  be  now  considered  is,  not  whether  an  illegal 
executory  contract  shall  be  enforced,  but  it  is  wheHier  vested 
rights  held  under  an  illegal  executed  contract  shall  be  dis- 
turbed. Or,  to  state  the  question  more  accurately,  it  is, 
whether  vested  rights,  held  under  a  contract  partially  illegal 
in  its  origin,  but  now  wholly  executed,  and  executed  without 
the  commission  of  any  wrongful  act,  can  now  be  disturbed 
because  of  such  original  illegality,  by  an  assignee  of  one  of 
the  parties  to  the  contract,  where  b6th  parties  to  the  contract 
were  equally  in  the  wrong?  The  assignee  in  this  case  is  not  an 
innocent  purchaser.  He  obtained  said  quitclaim  deed  know- 
ing all  the  facts,  and  of  course  he  can  have  no  greater  or  better 
rights  than  Fickes  had.  If  Fickes  could  not  avoid  the  deed  to 
Chanute  for  illegality,  then  of  course  Allen  cannot.  And  we 
do  not  think  that  Fickes  could.  It  is  a  general  rule  of  law 
that  a  man  will  not  be  allowed  to  set  up  his  own  illegal  acts 
for  the  purpose  of  avoiding  his  own  deed.  And  with  regard 
to  executed  illegal  contracts,  where  the  parties  thereto  are  in 
equal  wrong,  it  is  a  general  rule  that  the  law  will  not  aid 
either  of  them,  but  will  leave  each  and  all  of  them  where  it 
finds  them.  In  pari  ddieto  portior  est  conditio  defendentis;  and 
In  pari  delicto  portior  eat  conditio  possidentis.  ('2  Pars.  Contr. 
747,  note  t^,  and  cases  therein  cited.)  This  rale  of  law  has 
been  applied  to  cases  very  similar  to  the  one  at  bar.  (Wbrees- 
ter  V.  JEaton^  11  Mass.  868,  876,  et  seq. ;  Swain  v.  Eussell^  10 
Ind.  488.)    And  we  think  it  ought  to  be  applied  to  this  case. 
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If  the  contract  not  to  build  said  depot  was  illegal,  then  clearly 
Pickes  was  in  pari  delicto  with  Chanute;  and  he  would  not  be 
allowed  to  set  up  his  own  wrong  for  the  purpose  of  defeating 
his  own  deed.  And  this  is  especially  so  where  he  has  received 
the  full  consideration  for  his  contract,  and  where  it  has  proba- 
bly proved  immensely  valuable  to  him,  and  where  he  has  not 
offered  to  return  any  portion  of  the  same. 

It  is  also  claimed  that  the  description  of  the  land  in  the  deed 
was  indefinite  and  uncertain.  Now  the  description  was  such 
f.  DMcrijption  that  it  could  easily  be  made  certain  by  a.  fulfillment 
eartaiu^.  of  the  tcrms  and  conditions  of  the  deed  itself.  And 
the  description  was  made  certain,  exactly  in  accordance  with 
the  deed,  and  to  the  full  satisfaction  of  all  the  parties  interested. 
The  land  was  surveyed.  It  was  laid  out  ihto  lots,  streets,  al- 
leys, etc.  The  lots  were  numbered.  And  a  plat  thereof  was 
made,  and  filed  in  the  ofilce  of  the  register  of  deeds  September 
2d  1869,  according  to  law.  (Gen.  Stat.  618.)  Apd^by  these 
transactions  the  description  of  the  property  conveyed  was  made 
as  absolutely  certain  as  it  could  be.  And  the  whole  descrip- 
tion of  the  property  now  rests  in  record  evidence.  We  think 
such  a  description  is  good.  In  connection  with  this  question 
we  would  refer  to  Armstrong  v.  Muddy  10  B.  Mori.  144;  Grover 
V.  Drummondj  26  Me.  185. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause 
remanded  with  the  order  that  judgment  be  rendered  on  the 
agreed  statement  of  facts  in  favor  of  the  defendant  below,  and 
against  the  plaintiff  below. 

All  the  Justices  concurring. 


'  w 
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her,  becansey  first,  the  only  hand  he  had  in  the  whole  matter 
was  to  indorse  this  note  before  maturity  to  Hollis  Day,  which 
act  the  statute  nowhere  forbids  him  t  •  do,  but  which  the  law 
expressly  gave  him  the  right  to  do,  and  which  the  defendant 
in  error  by  valid  contract  in  writing  had  specifically  stipulated 
he  might  do;  and  second,  the  plaintiff  in  error  was  not,  nor 
can  he  be  held  responsible  for  the  judgment  of  the  court 

This  usurious  interest,  then,  having  been  voluntarily  paid 
by  defendant  in  error  to  Hollis  Day,  could  not  be  recovered 
back  from  him,  nor  could  it  have  been  recovered  back  from 
plaintiff  in  error  if  paid  by  her  to  him:  9  Iowa,  S82;  12  Iowa, 
801;  1  McLean,  614;  11  Ohio,  419;  12  Ohio,  548;  7  Mete  18; 
8  Kas.  481. 


Sbiss  ^  DyoTy  for  defendant  in  error. 


The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  This  action  was  brought  in  the  court  below  by 
Hannah  M.  Walker,  as  plaintiff.  The  material  facts  upon  which 
said.  Walker's  cause  of  action  is  founded,  as  appears  from  her 
petition,  are  substantially  as  follows:  On  November  4th  1872, 
H.  C.  Day  (plaintiff  in  error  here)  loaned  her  the  sum  of  |1,000 
for  the  term  of  one  year,  at  the  usurious  rate  of  interest  of  54 
per  cent,  per  annum,  and  to  evidence  said  loan,  she  and  W. 
Jf .  Walker,  her  husband,  executed  and  delivered  to  him  their 
promissory  note  for  the  sum  of  |1,540,  bearing  date  on  said  day, 
payable  to  Day's  order,  in  one  year  thereafter,  with  interest  at 
12  per  cent  per  annum  after  maturity,  the  sum  of  |540  thereof 
representing  the  usurious  interest  reserved  for  the  use  of  said 
$1,000.  Baid  note  was  secured  by  a  mortgage  on  certain  real 
estate  in  Sedgwick  county,  executed  by  defendant  in  error  and 
her  said  husband.  Long  before  the  maturity  of  said  note, 
plaintiff  in  error  by  indorsement  and  for  a  valuable  considera- 
tion'  transferred  «aid  note  to  one  Hollis  Day,  who  had  no 
knowledge  or  notice  of  said'  usurious  contract,  and  who  bj 
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Baid  transfer  became  the  owner  of  said  note  and  mortgage. 
On  December  18th  1878,  said  HoUis  Day  obtained  judgment 
against  defendant  in  error  in  the  district  conrt  of  Sedgwick 
county  for  the  amount  of  said  principal  and  interest  mentioned 
in  said  note,  and  for  the  sale  of  said  mortgaged  real  estate  to 
pay  the  same;  and  on  March  9th  1874,  he  was  about  to  cause 
Baid  real  estate  to  be  sold  to  satisfy  sard  sum  under  a  legal 
process  issued  upon  said  judgment,  and  then  defendant  in 
error  was  compelled  to  and  did  pay  to  said  Hollis  Day  said 
sum,  $1,604.14,  of  which  $447.60  was  usurious  interest  reserved 
for  said  loan,  and  by  reason  of  the  premises  said  H.  C  Day  be- 
came liable  to  pay  defendant  in  error  said  $447.50,  with  inter- 
est from  March  9th  1874,  which  he  has  refused  to  pay,  although 
requested.  To  this  petition  plaintiff  in  error  demurred.  The 
district  court  overruled  the  demurrer,  and  Day  excepted.  After 
the  overruling  of  said  demurrer  Day  filed  his  answer.  He  ad- 
mitted the  execution  and  delivery  of  the  note  and  mortgage,  as 
alleged,  and  also  the  assignment  thereof  to  EoUis  Day,  and 
then  as  a  defense  alleged  that  on  October  22d  1878  one  Geo. 
H.  Sweet  commenced  an  action  as  plaintiff  against  said  Hollis 
Day  and  said  Hannah  M.  Walker,  as  defendants;  that  due  ser- 
vice was  obtained  on  both  of  said  defendants;  that  that  action 
was  brought  to  foreclose  a  lien  on  said  mortgaged  estate ;  that 
the  petition  of  said  Sweet  alleged  that  Hollis  Day  had  or 
claimed  some  interest  in  said  real  estate;  that  said  Day 
appeared  and  answered,  and  filed  his  cross-petition  therein 
against  his  codefendant  (Walker,)  setting  up  the  note  and 
mortgage  in  question  and  demanding  judgment  agi^inst  her 
for  the  full  amount  of  said  note,  for  the  foreclosure  bf  his  lien, 
and  the  sale  of  the  property  to  pay  said  judgment,  »nd  that 
the  said  Walker  neglected  and  refused  to  answer  said  petition 
and  said  crdes-petition,  but  suffered  judgment  to'  be  rendered 
against  her  by  default,  in  favor  of  Sweet,  and  also  in  lavor  of 
said  HoTRs  D&y  for  (he  full  amount  specified  in  •baStf  Jiotev  with 
interest,  etc.,  and  that  afterward  she  ftiUy  paiid  off,  satisfied  and 
discharged  said  judginent.  To  this  answer  the  defendant  in 
error  demurred,  as  not  stating  facts  sufiicient  to  constitute  a 
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defense.    This  demurrer  was  Bustained  by  the  court,  and  plm- 
tiflF  in  error  excepted. 

We  are  inclined  to  think  that  the  court  below  erred.  We 
think  that  the  petition  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action;  that  the  answer  dofis  state  facts  sufficient  to 
constitute  a  good  defense  to  the  plaintiff's  supposed  cause  of 
action;  that  the  demurrer  to  the  petition  should  be  sustained; 
that  the  demurrer  to  the  answer  should  have  been  carried  back 
to  the  petition,  and  sustained  as  against  it,  and  not  as  against 
the  answer.  We  have  no  statute  in  this  state  making  it  illegal 
to  contract  for  usurious  interest,  or  to  pay  or  receive  the  same. 
Section  1  of  the  interest  law,  as  amended,  provides  that,  in  the 
absence  of  contract,  interest  at  the  rate  of  seven  per  cent  per 
annum  may  be  received;  ( Laws  of  1871,  p.  250.)  Section  2,  as 
amended,  provides  that  the  parties  may  contract  for  any  rate  of 
interest,  ^^Providedy  that  no  person  shall  recover  in  any  court 
more  than  twelve  per  cent,  interest  per  annum."  (Laws  of 
1872,  p.  284.)  Section  8,  as  amended^  provides  that,  "All  pay- 
ments of  money  or  property  made  by  way  of  usurious  interest, 
or  of  inducement  to  contract  for  more  than  twelve  per  cent 
per  annum,  whether  made  in  advance  or  not,  shall  be  deemed 
and  taken  to  be  payments  made  on  account  of  the  principal 
and  twelve  per  cent  interest  per 'annum,  and  the  courts  shall 
render  judgment  for  no  greater  sum  than  the  balance  found 
due  after  deducting  the  payments  of  money  or  property  made 
as  aforesaid/'  (Laws  of  1872,  p.  284.)  Section  4  of  the  inter- 
est law  of  1868  has  been  repealed;  (Laws  of  1872,  p.  284,  §3.) 
Section  6  provides  that  judgment  shall  draw  interest  at  the 
rate  of  seven  per  cent  per  annum,  except  as  otherwise  pro- 
vided; (Gen.  Stat.  626.)  Section  6  provides  that  judgments 
upon  contracts  shall  draw  interest  at  the  rate  expressed  in  the 
contract,  not  to  exceed  t^relve  per  cent  per  annum;  (Gen.  Stat 
526.)    This  is  the  substance  of  the  interest  laws. 

Now,  npon  what  principle  can  this  action  be  maintained? 
Not  under  the  statute,  for  there  is  no  statute  authorizing  such 
an  action.    Not  upon  any  contract  of  the  defendant  below 
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for  he  has  violated  90  contract,  and  has  paid  to  the  plaintiff 
every  cent  that  he  ever  agreed  to  pay  her.  Not  upon  any  tort, 
for  It  is  not  shoTvti  that  the  plaintiff  ever  committed  any  tort 
Hot  upon  any  fraud  or  overreaching,  for  it  is  not  claimed  that 
the  plaintiff  was  ever  in  any  manner  deceived  or  defrauded. 
Not  for  money  paid,  for  it  cannot  be  claimed  that  the  plaintiff 
ever  paid  any  money  to  or  for  the  use  of  the  defendant.  Not 
for  money  had  and  received,  for  it  cannot  be  claimed  that  the 
defendant  ever  recfeived  from  the  plaintiff  or  from  any  other 
person  any  money.  The  defendant  paid  to  the  plaintiff  $1,000. 
He  was  entitled  according  to  law  to  receive  back  at  the  end  of 
one  year  |1,120.  He  has  received  nothing  from  the  plaintifi. 
He  however  transferred  the  note  "for  a  valuable  consideration  ** 
to  one  Hollis  Day.  But  what  he  received  from  Hollis  Day,  we 
do  not  know.  Whether  it  was  money  or  property,  or  whether, 
it  was  worth  one  dollar,  or  one  thousand  dollars,  or  some  other 
sun),  more  or  less,  we  have  not  been  informed.  Suppose  the 
defendant  exchanged  the  note  for  a  horse  worth  $800:  would 
it  be  right  for  the  plaintiff'  to  recover  from  the  defendant 
$447.60,  when  the  defendant  did  nothing  more  than  what  the 
plaintiff  had  authorized  him  by  the  note  to  do?  The  note 
was  negotiable)  and  payable  to  the  order  of  the  payee,  and  the 
transfer  thereof  was  just  what  the  plaintiff  authorized  the  de- 
fendant to  do  by  the  note  itself.  The  most  plausible  grounds 
upon  which  the  plaintiff  below  may  claim  to  recover  in  this 
action  are  probably  as  follows :  Sec.  8  of  the  interest  laws  pro- 
vides, that  "all  payments  of  money  or  property  tnade  by  way 
of  usurious  interest,  or  of  inducement  to  contract  for  more 
than  twelve  per  cent,  per  annum,  shall  be  deemed  and  taken 
to  be  payments  made  on  account  of  the  principal  and  twelve 
per  cent,  interest  per  annum."  The  consideration  of  the  note 
in  this  case  was  $1,000  in  cash,  $120  legal  interest  for  one  year, 
and  $420  usurious  interest.  This  usurious  interest  may  under 
said  §  8  be  considered  as  a  payment  upon  the  principal,  and 
should  have  been  indorsed  on  the  note,  leaving  as  due  on  the 
note  only  $1,120.    This  amount  was  all  that  the  defendant 
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should  have  assigned  to  HoUis  Bay.     The  amount  however 
of  $420  was  not  indorsed  on  said  note.    The  note  was  sold 
and  assigned  to  Hollis  Day  as  though  nothing  had  been  paid 
thereon,  and  as  though  the  note  was  properly  for  $1,540. 
Hollis  Day  wa^  an  innocent  and  bona  fde  purchaser  of  the  note. 
The  plaintiff  was  therefore  compelled  to  pay  him  the  full 
amount  of  the  note,  and  therefore  the  plaintiff  may  now  re- 
cover the  amount  of  the  usurious  interest  from  the  defendant 
This  argument  however  fails  in  the  following  particulars: 
Ist-The  statute  provides  for  only  actual  payments  of  money 
or  property  being  considered  as  payments  on  the  principal, 
and  there .w^s^QO  actual, payment  in  t^is  case  by  the  plaiutiff 
to  the  defendant  of  any  money  .or  property.    2d.-There  is  no 
claim  that  the  defendant  ever  received  from  any  source  any 
payment  of  money  or  property  more  than  he  was  entitled  to 
receive,  or  more  than  he  could  have  collected  from  the  plaintiff 
on  the  note.     3d.-There  was  no  understanding  or  agreement 
by  the  parties  that  said  $420  usurious  interest  should  be  con- 
sidered as  a  payment  on  account  of  the  principal,  but  on  the 
contrary  both  parties  understood  and  agreed  that  it  should  be 
paid  in  addition  to  the  principal  and  legal  interest,  to  whoever 
might  be.  the  holder  of  the  notp. 

There  was  no  failure  of  consideration.  T}ie  consideration 
that  the  pladntiff  received  was  eminently,  valuable,  and  was  all 
that  she  ever  expected  to  receive.  It  wras  all  that  the  parties 
stipulated  for,  and  all  that  they  ever  had  in  contemplation* 
There  was  no  deception  or  fraud,  no  mistake  or  misapprehen- 
sion.  Both  parties. knew  exactly  what  they  were  doing,  and 
what  they  'were  getting,  and  no  diaappointroent  subsequently 
ensued.  And  the  wholetransaction  was  purely  voluntary  on 
the  part  of  the  plaintiff.  If,  instead  of  giving  her  note  for 
$1,540  for  the  one  thousand  dollars  in  cash,  she  had  given 
money  or,  property  vvprth  $1,540,  we  still  apprehend  she  would 
have  no  action  to  recover  the  surplus  back.  liTow,  we  under- 
stand that  actions  to  recpver.monisy  back  because  of  fiiilure  of 
copsider^ti^Uy  can  be  naaintaiped  on^y  when  these  hfA  been 
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some  mistake  or  miBapprehension  with  reference  to  the  consid*- 
eration,  and  not  where  the  parties  had  ftill  knowledge  of  all 
the  circumstances  at  the  time  of  making  the  contract,  at  the 
time  the  consideration  passed,  and  at  the  time  of  paying  the 
money.  But  we  do  not  wish  to  assert  principles  beyond  the 
necessities  of  this  case. 

The  judgment  of  the  court  below  will  be  reversed,  and 
cause  remanded  for  further  proceedings  in  accordance  with 
this  opinion. 

All  the  Justices  concurring. 


Thb  L.  L.  &  G.  Railroad  Co.  v.  W.  H.  H.  Maris. 

1,  Common  Carrisr;  Extent  of  lAobUUy,  After  TransiL  The  extraordinary 
liability  of  a  railroad  company  as  carrier  of  goods  extends,  not  merely 
to  the  termination  of  the  actual  transit  of  the  goods  to  the  place  of  des- 
tination, bat  also  until  the  consignee  has  a  reasonable  time  thereafter  to 
inspect  the  goods  and  remove  them  in  the  usual  hours  of  business,  and 
in  the  ordinary  course  of  business.    [KaUman  v.  U.  S.  Exp,  Cb.,  8-205.] 

2.  Rbasonablb  TiHX-^WhaiU  U;  Betidenee iff  Oofuignee.  This  reasonable 
time  is  not  a  time  varying  with  the  distance,  convenience,  or  necessities 
of  the  consignee,  but  is  such  time  as  would  enable  a  person  living  in  the 
vicinity  of  the  place  of  delivery,  in  the  usual  course  of  business,  and 
within  the  ordinary  hours  of  business,  to  inspect  the  goods  and  take 
them  away. 

8, ...  Where  goods  are  permitted  by  the  consignee  to  remain  eight 

days  in  the  depot  of  the  carrier,  at  the  place  of  deliveqr^  that  is  more 
than  a  reasonable  time;  and  if  the  goods  are  then  lost  or  destroyed 
without  any  negligence  on  the  part  of  the  carrier,  it  is  not  responsible. 

4.  W ARBHOUSEMBN ;  Liability;  Negligence,  After  the  expiration  of  such  rea - 
■onable  time  the  carrier  is  responsible  not  as  carrier,  but  only  as  ware- 
houseman, and  for  ordinary  negligence. 

5.  CoNTBACT— C^on^M  Evle,  Where  the  oairier  and  shipper  by  special 
contract  stipulate  for  notice,  without  any  limitations  or  conditions,  the 
reasonable  time  for  removal  commences  from  the  time  of  the  notice, 
and  not  fVom  that  of  the  arrival  of  goods. 
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6,    '  Notice;   TermBy  and  Chnalruetion  of.    Where  after  a  stipnlation 

for  notice,  withont  any  agreement  as  to  the  form  or  conditiona  thereof; 
the  carrier  gives  notice,  with  a  condition  written  thereunder  that  the 
liahility  of  the  carrier  terminates  upon  the  arrival  of  the  goods,  and  the 
consignee  receives  such  notices  without  objection,  and  continues  hii 
shipments  over  the  road,  kdd^  that  this  was  equivalent  to  a  construction 
by  the  parties,  and  binding  upon  both,  that  the  agreement  for  notice 
was  simply  for  the  accommodation  of  the  consignee,  and  without  ex- 
tending the  extraordinary  liability  of  the  carrier. 


JError  from  Montgomery  District  Court. 

Thb  opinion  contains  a  full  statement  of  the  facta  and  qnes- 
tions  in  this  case.  McariSj  as  plaintiff,  recovered  judgment  at 
the  April  Term  1874  of  the  district  court  against  the  BaUroad 
Company^  for  1208.26,  and  costs,  and  the  Sailroad  Company 
brings  the  case  here  on  error. 

8.  0.  ThacheTy  for  plaintiff  in  error. 

L.  F.  Mieheiwry  and  J.  D.  Mc  Ouey  for  defendant  m  error. 

The  opinion  of  the  court  was  delivered  by 

Brbwbr,  J. :  This  was  an  action  brought  by  defendant  in 
error  to  recover  for  goods  destroyed  by  fire  in  a  depot  belong- 
ing to  the  plaintiff  in  error,  and  the  question  is,  whether  the 
company  at  the  time  of  the  fire  occupied  toward  the  goods  the 
position  of  carrier,  or  that  of  warehouseman.  The  case  was 
tried  upon  an  agreed  statement  of  feusts.    It  is  not  contended 

Eutomantor     *^**  *^®  ^®  ^*®  causcd  by  the  negligeilce  of  the 
***■  company,  or  that  if  its  liability  as  carrier  had  ter- 

minated it  was  responsible  for  the  loss.  The  material  facts  are 
these:  Maris  was  a  merchant  at  Winfield,  a  place  about  ninety 
miles  west  of  Independence,  a  point  on  the  company's  road. 
Goods  were  shipped  to  him  over  the  company's  road,  to  be  de- 
livered to  him  at  Independence.  The  goods  in  question  reached 
Independence  on  the  4th  and  7th  days  of  January  1872,  and 
were  placed  in  the  depot  building,  and  there  remained  eight 
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days,  (until  the  15th  of  January,)  and  were  then  consumed  by 
fire.  Immediately  after  the  arrival  of  each  consignment  of 
goods  at  Independence,  notice  thereof  was  forwarded  by  mail 
to  Maris  at  Winfield,  but  did  not  reach  him  until  the  20th  of 
January,  and  after  the  fire.  A  tri-weekly  mail  ran  between 
the  two  places.  Ordinarily,  only  two  days  were  occupied  in 
transmitting  the  mail.  During  that  month  the  epizooty  was 
prevailing  among  the  horses  in  that  section  of  the  country,  and 
owing  to  that  or  some  other  cause  over  which  neither  party 
had  any  control,  the  notice  did  not  reach  Maris  until  the  20th. 
He  called  every  day  at  the  post  office  in  Winfield  for  his  mail. 
The  only  means  of  conveying  goods  from  Independence  to 
Winfield  was  by  wagon,  and  under  favorable  circumstances 
the  trip  from  Winfield  to  Independence  took  from  three  to  five 
days,  and  the  round  trip  six  to  ten  days.  By  special  agree- 
ment between  the  parties,  notice  was  to  be  given  Maris  by  mail 
of  the  arrival  of  the  goods  at  Independence.  The  form  of  the 
notice  given,  (and  Maris  had  prior  to  the  Ist  of  January  1872 
received  similar  notices  of  the  arrival  of  other  goods,)  was  as 
follows : 

Fbbioht  Offigb,  L.  L.  &  G.  R.  R  Likb, 

Indbpbndbncb, 187 — . 

M : — 


There  this  day  arrived  at  our  depot  at  ^  consigned  to 

yon,  the  following  articles: 

No.  I      ArticleB.      \\         No.  \      Articles. 

BZHIBIT  A. 

Weighty Chargesy  % 

which  are  ready  for  delivery  to  you  on  payment  of  freight  and 
charges. 

N.  B. — ^No  goods  delivered  until  all  the  charges  thereon  are 
paid.  Storage  will  be  charged  in  all  cases  where  goods  are  not 
removed  within  the  prescribed  time. 

The  contract  of  this  company  as  common  carriers  ends  upon  the 
arrival  of  goods  at  our  depots^  and  the  company  will  not  be  re^ 
sponsible  for  damage  from  ordinary  leakage^  breakage,  or  in- 
sufficient  cooperage;    and   no   claims   for  damages  will  be 
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allowed  after  the  goods  leave  the  depot,  unless  by  consent  of 
the  agent. 

Goods  will  be  delivered  only  to  the  owner,  or  his  written  or- 
der. A  receipt  for  the  goods  will,  in  all  cases,  be  required,  and 
no  claim  will  be  entertained  for  goods  lost  after  such  receipt  has 
been  taken.  ,  Agent 

Upon  these  facts  some  questions  of  importance  are  pre- 
sented.    It  is  insisted  on  behalf  of  the  company,  in  the  first 
place,  "  that  a  common  carrier  is  relieved  of  its  extraordinary 
liability  as  an  insurer  whenever  it  has  carried  the  goods  in- 
1.  Common  ear-  trustcd  to  it  safclv,  aud  dcpositcd  them  in  a  safe 
extent.         warchousc.        This   question   as  to  the  period  at 
which  the  carrier's  extraordinary  liability  terminates,  comes 
to  us  borne  upon  two  opposing  lines  of  decision.    At  the  head 
of  one  line  stands  the  case  of  the  Norway  Plains  Company  v. 
B.  ^  M.  Rid.  Cb.,  1  Gray,  263,  in  which  the  great  jurist  of 
Massachusetts,  C.  J.  Shaw,  holds   that  this  liability  of  the 
carrier  terminates  when  the  goods  are  unloaded  at  their  place 
of  destination,  and  are  ready  for  removal  by  the  consignee; 
that  if  the  latter  be  not  present  to  receive  them,  and  they  are 
kept  by  the  company  in  its  depot  or  warehouse,  its  liability 
is  that  of  a  warehouseman.     In   other  words,  this   liabilitv 
continues  only  during  the  actual  transit,  and  that  when  this 
is  ended,  if  the  consignee  does  not  immediately  receive  them 
the  company,  as  carrier,  delivers  them  to  the  company  as 
warehouseman,  and  thereafter  the  company  is  liable  only  for 
loss  resulting  from  actual  negligence.     At  the  head  of  the 
other  line  is  the  case  of  Moses  v.  B.  ^  M.  Rly.  Co,,  82  New 
Hamp.  528,  in  which  the  court  decides  that  the  carrier*8  liar 
bility  continues  after  the  termination  of  die  actual  transit, 
and  until  the  consignee  has  a  reasonable  time  to  remove  the 
goods;  that,  as  the  carrier's  liability  commences,  not  with  the 
actual  transit  of  the  goods,  but  from  the  time  of  receipt  from 
the  consignor,  so  it  continues  until  actual  delivery  to  the  con- 
.Bignee,  or,  "v^hat  is  equivalent  to  a  delivery,  until  the  con- 
signee has  had  reasonable  time  after  thieir  arrival,  to  inspect 
.iipd  take  them  away  in  the  commofn  qourse  of  business.    The 
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mere  fact  that  either  before  or  after  the  actual  transit  they 
are  placed  by  the  company  in  its  depot  or  warehouse  does 
not  change  the  character  of  its  liability.  The  following  cases 
support  the  Massachusetts  doctrine:  McCariy  v.  N.  Y.  ^  Erie 
Rid.  Co.,  30  Penn.  St.  253;  Francis  v.  Dubuque  ^  S.  C.  Rid. 
Co.y  26  Iowa,  60;  Bauserman  v.  T.  W.  ^  W.  Rly.  Co.y  25  Ind. 
484;  a  ^  a  Air  Line  Rid.  Co.  v.  McCool,  26  Ind.  140;  G  ^ 
A.  Rid.  Co.  V.  Scott,  42  111.  183.  The  other  doctrine  is  adopted 
in  the  following  cases:  Fenner  v.  B.  ^  St.  L.  Rid.  Co.^  44  N.  T. 
505;  Zum  v.  New  Jersey  St.  Co.,  49  N.  Y.,  442;  Wood  v.  Crocker, 
18  Wis.  845;  Derosia  v.  St.  P.  ^  W.  Rid.  Co.,  18  Minn.  183; 
Morris  ^  Essex  Rid.  Co.  v.  Ayres,  5  Dutch.  393 ;  Blumenthall 
V.  Brainardy  88  Vt.  418;  McMiUan  v.  M.  S.  ^  N.  J.  Rid.  Co., 
16  Mich.  79;  JeffersonviUe  Rid.  Co.  v.  Cleveland,  2  Bush.  468; 
HiUiard  v.  Wilmington  ^  C.  Rid.  Co.,  6  Jones,  (Law)  843. 
The  question  is  a  new  one  in  this  state,  and  one  of  no  small 
importance  both  to  carriers  and  shippers.  Notwithstanding 
there  is  a  technical  precision  in  the  Massachusetts  doctrine 
which  makes  it  both  capable  of  exact  statement  and  easy  of 
application,  we  .think  the  other  doctrine  more  just  and  reason- 
able in  its  application  to  the  ordinary  transactions  of  business, 
protecting  both  the  shipper  and  the  carrier.  It  extends  a 
little  the  duration  of  the  carrier's  obligation,  but  only  so  far 
as  seems  necessary  to  protect  the  shipper.  The  goods  re- 
main in  the  custody  of  the  carrier,  and  subject  to  his  control. 
The  exact  moment  of  arriTal  can  seldom  be  known  to  the 
consignee,  even  if  he  have  notice  of  the  shipment.  It  is  un- 
reasonable  to  compel  him  to  remain  at  the  depot  of  the  carrier, 
waiting  the  arrival  of  the  goods,  or  assume  all  the  risks  of  the 
uncertainties  in  the  delay  of  transporation  and  time  of  arrival. 
"We  therefore  hold  that  the  carrier's  liability  continues  until 
the  consignee  has  had  a  reasonable  time  to  call  for,  examine, 
and  remove  the  goods.  • 

What  i»  a  reasonable  time?    This  is  not  a  time  varying 
with  the  distniici),  convenience  or  necessities  of  the  consignee. 

1.  wh»ti«re*^  ^^^  ^*  ^  ®^^  ^^^  ^  "^^1  enable  one  living  in  the 
«»»butfm..  ^^.fniiy  ^f  the  place  of  delivery,  in.  the  ordinary 

99— ieKa$. 
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course  of  buaiQess,  and  Id  the  usaal  hours  of  business,  to 
inspect  and  remove  the  goods.  It  is  well  said  by  the  court 
in  the  case  from  18  Minn.  138,  that,  ^'What  would  be  under 
the  circumstances  of  the  case,  such  reasonable  time  for  the 
removal  of  the  goods,  is  not  to  be  measured  by  any  pecaliar 
circumstances  in  the  condition  or  situation  of  the  consignee, 
or  plaintiff,  which  render  it  necessary  for  his  convenience  or 
accommodation  that  he  should  have  longer  time  or  better  op- 
portunity than  if  he  resided  in  the  vicinity  of  the  depot,  and 
was  prepared  with  means  and  facilities  of  removing  them; 
but  what  is  meant  by  reasonable  time  is,  such  as  would  give 
a  person  residing  in  the  vicinity  of  the  place  of  delivery,  in- 
formed of  the  usual  course  of  business  on  the  part  of  the 
company,  a  suitable  opportunity,  within  the  usual  business 
hours,  after  the  goods  are  ready  for  delivery,  to  come  to  the 
place  of  delivery,  inspect  the  goods,  and  take  them  away.*' 
Tried  by  this  rule,^  it  is  plain  that  the  goods  had  remained  in 
the  depot  at  Independence  more  than  a  reasonable  time  for 
their  inspection  and  removal.  They  should  have  been  re- 
moved on  the  day  of  their  arrival,  or  at  the  furtherest,  during 
the  business  hours  of  the  succeeding  day. 

It  is  insisted  however,  that  notice  was  required  of  their 
arrival,  and  that  no  notice  was  received  until  after  the  destruc- 
tion. Whether,  independent  of  the  special  contract,  any  notice 
was  requisite,  may  be  doubted.  The  consignee  did  not  live  at 
6.  vottot  to  or  near  the  place  of  delivery,  and  the  authorities  are 
eMtnST'  conflicting  upon  the  question  whether  notice  is  req- 
uisite even  when  the  consignee  lives  at  the  place  of  delivery. 
See  upon  the  question  of  tiotice  McDonald  v.  W.  Hid.  G).,  84  N. 
Y.  497;  Fenner  v.  Buffalo  ^  St.  L.  Bid.  Oo.y  44  N.  T.  605;  Price 
V.  Powell,  8  K  T.  822;  C.  ^  A.  Bid.  Co.  v.  Scott,  42  HI.  188;  D^ 
rosia  v.  Si.  R  ^  W.  Bid.  Co.,  18  Minn.  188;  Mciman  v.M.S.^ 
N.  J.  Bid.  Cd.,  16  Mich.  79;  HiUiard  v.W.^Q  Bid.  Co., 6  Jones, 
(Law)  848.  But  whether  notice  independent  of  any  special 
contract  would  have  been  requisite,  need  not  be  determined, 
for  here  the  parties  had  stipulated  for  notice.  And  the  ques- 
tion is,  what  effect  did  this  notice  have  upon  the  company'i 
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liability?  On  the  one  hand  it  is  claimed  that  the  reasonable 
time  in  which  to  remove  the  goods  dates  from  the  receipt  of 
the  notice,  instead  of  the  arrival  of  the  goods;  on  the  other^ 
that  the  notice  was  purely  a  favor  to  the  consignee,  and  that 
specifying  the  time  at  which  the  carrier's  liability  was  to  cease, 
it  cannot  be  construed  as  enlarging  thiftt  time.  The  question 
is  one  of  difficulty.  In  those  states  where  notice  of  the  arrival 
of  the  goods  is  required  to  terminate  the  carrier's  liability,  it 
is  held  that  the  reasonable  time  for  removal  dates  from  the 
giving  of  the  notice.  This  seems  necessary  to  make  the  notice 
of  any  value,  for  if  the  reasonable  time  commences  with  the 
arrival  of  the  goods  it  might  often  expire  before  the  receipt  of 
notice.  It  would  almost  invariably  so  expire  if  the  consignee 
lived  elsewhere  than  at  the  place  of  delivery.  Hence,  the  no- 
tice would  be  meaningless,  as  affecting  the  rights  and  liabilities 
of  either  party.  On  the  other  hand,  the  form  of  notice  used 
by  the  company,  and  of  which  Maris  had  information  by  the 
c  confltractfon  rccclpt  of  such  uotices,  attempts  to  limit  the  effect 
foTO.  uxioB,  thereof,  and  plainly  states  that  the  company's  lia- 
bility as  carrier  is  to  terminate  upon  the  arrival  of  the  goods. 
Hence,  Maris  had  knowledge  that  while  the  company  had 
agreed  to  give  and  would  give  notice  of  the  arrival,  it  did  so 
only  as  a  favor  to  him,  and  without  extending  the  duration  of 
its  extraordinary  liabilily. .  If  Maris  was  unwilling  to  continue 
the  shipment  of  goods  under  such  conditions  he  was  at  liberty 
to  stop.  Oontinuing,  he  accepts  the  conditions.  To  this  it  is 
replied  that,  contracting  for  notice  without  any  stipulations  as 
to  the  forms  and  conditions  of  notice,  carries  with  it  all  the 
rights  which  flow  from  the  mere  &ct  of  notice,  and  that  the 
company  cannot  thereafter  limit  those  rights  by  attaching  con- 
ditions to  that  notice.  This  would  doubtless  be  a  satis&ctory 
reply  if  this  were  the  first  consignment  and  the  first  notice. 
But  having  received  notices  with  similar  conditions,  and  mak- 
ing no  objection  thereto,  or  seeking  a  new  arrangement,  it 
seems  to  us  that  he  cannot  insist  upon  rights  other  than  those 
given  by  the  form  of  notice  actually  used.  It  must  be  borne 
in  mind  that  this  is  not  an  attempt  by  the  company  to  restrict 
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its  liability,  but  an  attempt  by  special  contract  to  enlarge  it; 
and  before  the  company  could  be  bound  by  such  special  con- 
tract it  should  be  made  clear  that  it  had  assented  to  it  in  full 
as  claimed.    It  is  not  pretended  that  the  company  had  ever 
given  any  notice  otherwise  than  with  the  conditions  attached 
to  this;  nor  is  it  claimed  the  company  would  not  be  liable  for 
any  injuries  resulting  from  its  own  negligence;  so  that  its  in- 
terpretation of  its  contract  for  notice,  an  interpretation  ac- 
cepted by  Maris  without  objection,  was  that  of  an  agreement 
to  give  information  of  the  arrival  of  the  goods  without  in  the 
meantime  assuming  any  additional  liability.     We  are  aware 
that  the  agreed  statement  shows  that  the  first  notice  was  only 
received  Dec.  28d  1871,  and  that  owing  to  the  sickness  of  one 
party  employed,  as  well  as  the  prevalence  of  the  epizooty,  Maria 
failed  to  get  a  team  to  Independence  before  the  destruction  of 
all  the  goods  of  the  various  consignments  by  fire  on  January 
15th  1872.    But  we  fail  to  see  anything  which  shows  that  Maris 
was  unable  to  communicate  by  mail  with  the  company,  or  to 
go  himself,  or  send  some  one  else  to  Independence  to  make  a 
new  arrangemei\t,  or  stop  the  shipment,  or  receive  and  store 
the  goods.     Under  these  facts,  though  with  some  doubts,  we 
are  constrained  to  hold  that  the  company's  liability  as  carrier 
had  terminated  before  the  fire,  and  that  therefore  it  was  not 
responsible  for  the  destruction  of  the  goods. 

The  case  having  been  tried  upon  an  agreed  statement  of 
facte,  the  judgment  will  be  reversed,  and  the  case  reminded 
with  instructions  to  enter  judgment  in  favor  of  the  plaintiff  in 
error,  defendant  below. 

All  the  Justices  concurring. 
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Lbwis  Ornn,  ei  aly  v.  Mbrchants  National  Bank. 


1.  SERyicB  or  80HMON8;  JurtBdiction;  Findinffi;  PretumpHon.  Where  the 
eonrt  below  findB  that  a  safficient  service  of  summons  was  had  upon  the 
defendant,  and  renders  a  judgment  against  him»  aud  there  is  nothing  in 
the  record  brought  to  the  supreme  court  which,  shows  that  no  such  ser- 
vice was  in  fact  had,  or  that  the  defendant  did  not  make  a  voluntary  ap- 
pearance in  the  case,  and  it  does  not  appear  that  the  whole  of  the  record 
has  been  brought  to  the  supreme  court,  held,  that  although  it  may  not 
appear  affirmatively  from  the  record  brought  to  the  supreme  court,  ex- 
cept  as  above  stated,  that  any  such  service  or  appearance  was  in  fact 
made,  still  it  will  not  be  presumed  from  such  a  record,  for  the  purpose 
of  reversing  the  judgment  of  the  court  below,  that  the  judgment  was 
rendered  without  a  eufficient  service  of  summons  or  appearance. 

2.  National  Banking  Law;  Mortgage  to  National  Bank,  The  defendant 
owed  a  large  sum  of  money  to  a  National  Bank.  To  partially  secure  the 
payment  thereof  he  gave  a  mortgage  to  the  bank  on  some  property 
owned  by  him  in  Chicago,  Illinois.  There  was  a  prior  lien  of  $2,000  on 
the  Chicago  property,  which  the  defendant  agreed  to  pay.  Five  hun- 
dred dollars  of  the  same  became  due,  and  the  bank,  in  order  to  save  and 
protect  its  own,  lien  on  said  Chicago  property,  at  the  request  of  the  de- 
fendant, paid  said  sum  of  1500,  and  then  took  the  liote  and  mortgage 
now  sued  on  for  that  amount  on  property  situated  in  Crawford  county, 
Kansas:  Heldy  That  the  taking  of  the  last-mentioned  mortgage  is  not  a 
violation  of  the  National  Banking  Law,  and  that  the  mortgage  is  valid. 


Mrrpr  from  Qrawford  District  Qmrt 

FoRBGLOBURB  of  mortgage,  brought  by  the  Merchants  Na- 
Hcnal  Bank  of  Fort  Seott^  as  plaintiff,  against  Lewis  Ornn  and 
his  wife.  The  niortgage^was  executed  by  said  defendants  to 
secure  a  note  given  by  said  Lewis  Ornn  alone.  The  note  and 
mortgage  were  executed  and  dated  July  19th  1878.  The  Mo. 
River,  Fort  Scott  k  Gulf  Railroad  Co.  was  joined  as  a  codefend- 
ant,  as  having  some  interest  in  or  claim  to  the  mortgaged 
premises. '  Tri«|,l  Jyr  the  court,  without  a  jury,  at  the  October 
Torm  1874». '.  The  journal  entry  of  the  trial,  showing  the  find- 
iiigs  of  J  fact;  find^coocUsiioDs  of  law,  is  as  followa: 
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{^\Ue^  "This  cause  this  day  came  on  by  consent.  The 
plaintiff  appeared  by  Playter  &  Purcell,  its  attorneys;  liie  Mo. 
River,  Ft.  Scott  &  Gulf  Railroad  Co.  by  C.  W.  Blair,  and  the 
defendant  Abbie  E.  Ornn  by  her  counsel  McComas  k  Mc- 
Kei^han.  The  defendant  Lewis  Ornn  not  appearing,  but  be- 
ing m  default.  Whereupon  the  court  finds  as  to  Lewis  Ornn, 
thAt  he  is  indebted  to  plaintiff  in  the  sum  of  9568.55  on  hia 
note  as  set  forth  in  plaintiff's  petition,  and  that  said  indebt- 
edness was  secured  by  a  mortgage  signed  by  said  Lewis  Ornn 
and  Abbie  E.  Ornn  his  wife  on  tne  property  described  in 
plaintiff's  petition;  and  that  the  sum  of  (50  is  due  thereon  as 
attorney's  fee  for  foreclosure  of  said  mortgage. 

"And  as  to  defendant  the  Mo.  River,  Fort  Scott  &  Gulf  Rail- 
road Co.  the  court  finds,  that  the  legal  title  to  the  lands  de- 
scribed in  said  mortgage  is  in  the  said  defendant  the  Mo.  River, 
Fort  Scott  &  Gulf  Railroad  Co.,  and  that  there  is  due  said 
company  as  purchase-money  on  said  land  the  sum  of  $36.30 
with  seven  per  cent,  interest  from  July  16th  1874,  which  is  a 
first  lien  on  said  land. 

"And  upon  the  issues  submitted  between  the  plaintiff  and 
the  defendant  Abbie  E.  Ornn,  the  court,  after  hearing  the  evi- 
dence and  argument  of  counsel,  and  being  fully  satisfied  in  the 
premises,  upon  request  doth  make  the  Allowing  special  find- 
ings of  fact: 

''1st  That  at  the  time  of  the  execution  of  the  note  and 
mort^i^e  stated  in  this  case,  the  defendant  Lewis  Ornn  owed 
the  plaintiff  about  $4,000;  that  $2,500  of  ^is  sum  was  secured 
by  a  mortgage  upon  his  mill  at  Cherokee,  Crawford  county, 
and  the  remaining  $1,500  was  secured  by  a  deed  conveying  to 
the  plaintiff  certain  property  in  the  city  of  Chicago,  Illinois, 
both  of  which  last-mentioned  securities  were  taken  to  secure 
indebtedness  existing  against  Ornn  prior  to  their  being  taken 
by  plaintiff. 

"  2d.  That  this  Chicago  property  was  originally  owned  by 
one  Walker,  who  sold  it  to  one  Watson,  who  sold  it  to  defend- 
ant Lewis  Ornn.  The  property  was  valued  at  about  $4,000, 
and  Watson  executed  to  Walker  a  deed  of  trust  for  $2,000  of 
the  purchase-money.  This  deed  of  trust  was  an  existing  lien 
on  the  property  at  the  time  it  was  conveyed  by  Watson  to 
Lewis  Ornn,  and  at  the  time  he  conveyed  it  to  plaintiff,  and 
which  said  existing  lien  Ornn  agreed  to  pay  off  when  due,  and 
protect  the  second  lien  held  by  plaintiff  of  $1,500. 

*'  Sd.  That  after  the  Chicago  property  was  conveyed  to  the 
plaintiff,  $500  of  the  indebtedness  upon  said  deed  of  trust  be- 
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came  dae  and  payable,  and  the  plaintiff,  upon  the  request  of 
Lewis  Ornn,  and  in  order  to,  protect  its  lien  of  $1,500  from 
being  lost,  paid  it;  and  the  note  and  mortgage  in  suit  here 
were  given  iot  that  J500,  but  were  given  before  said  payment 
was  made;  and  that  the  plain tifi^  after  taking  this  note  ana 
mortgage,  sent  drafts  to  Chicago  to  make  payment  of  said 
$500. 

•*4tb.  That  the  property  described  in  the  mortgage  in  suit 
here,  at  the  time  of  the  making  of  the  note  and  mortgage,  was 
the  homestead  of  the  defendants  Lewis  Ornn  and  his  wife  Ab- 
bie  E.  Ornn. 

'^  5th.  That  the  plaintiff  is  a  National  Bank. 

^'And  as  a  conclusion  of  law,  the  court  finds  that  this  mort- 
gage is  valid  under  the  National  Banking  Law.'' 

Judgment  was  given  foreclosing  said  mortgage,  and  for  a 
sale  of  the  mortgaged  premises,  the  court  ordering  and  direct- 
ing that  from  the  proceeds  of  sale  there  be  paid,  first,  the 
costs  of  suit  and  sale;  second,  the  amount  due  to  the  railroad 
company;  and  third,  the  amount  due  to  the  plaintiff.  From 
this  judgment  Ornn  and  wife  appeal,  and  bring  the  case  here 
on  error. 

McOomas  ^  McKdghanj  for  plaintifis  in  error,  contended 
that  there  was  no  service  on  Lewis  Ornn,  and  no  appearance 
by  him,  and  that  therefore  the  judgment  as  to  him  was  coram 
non  jxidicey  and  void.  Also,  that  the  mortgage  was  given  for 
debt  concurrently  contracted,  and  therefore  void,  as  being  pro- 
hibited by  the  act  of  congress. 

The  opinion  of  the  court  was  delivered  by 

Valbntinb,  J. :  We  would  infer  from  the  brief  of  counsel 
for  plaintiffs  in  error  that  they  probably  do  not  think  that 
there  is  very  much  in  this  case.  They  refer  us  to  the  record 
three  times,  but  in  no  case  do  they  give  us  the  page.  (Bule  2, 
18  Eas.  6.)  They  refer  us  to  the  United  States  Statutes  at 
Large;  but  they  neither  give  us  the  volume  or  the  page. 
They  also  refer  ua  to  ^^Kansas  VaJky  Bank  p.  BovMy  2  Dillon, 
page  — -.''    This  we  have  found,  though  the  page  is  not  given. 


• 
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Their  first  claim  is,  that  the  court  below  erred  in  rendering 
a  judgment  against  Lewis  Ornn,  because  (as  they  claim)  he 
was  not  served  with  summons,  and  made  no  appearance  in 
the  case.     The  record  however  shows  otherwise.     A  part  of 
one  of  the  journal  entries  reads  as  follows:   '^Now  at  this 
day  this  cause  coming  on  to  be  heard  upon  the  amended 
petition  and  proofs  of  plaintiff,  and  it  appearing  that  service 
of  summons  has  been  lawfully  made  upon  each  of  the  defend- 
ants herein,  and  the  parties  being  represented  by  counsel," 
etc.     And  a  part  of  another  journal  entry  reads  as  follows: 
^'The  defendant  Lewis  Ornn  not  appearing,  but  being  in  der 
faulty^  etc.     Now  these  are  findings  by  the  court  below  of 
service  of  summons,  and  will   be  considered  as  true  unless 
contradicted  by  some  other  portion  of  the  record.    But  no 
other  portion  of  the  record,  as  brought  to  this  court,  does 
contradict  them.     We  do  not  know  that  we  have  the  whole 
of  the  record.    Indeed,  the  presumption  is  pretty  strong  from 
what  we  have,  and  from  the  certificates  of  the  clerk,  that  we 
have  not  got  the  whole  of  it.     The  transcript  filed  with  the 
petition  in  error  contained  only  the  pleadings  and  such  of 
the  proceedings  as  were  had  by  and  before  the  court  below  at 
its  September  term  in  1874.    Afterward,  and  at  the  instance 
of  the  plaintiff  in  error,  a  copy  of  a  summons  with  the  in- 
dorsements thereon,  and  a  copy  of  the  proof  of  a  publication 
service  were  filed  in  this  court.     But  there  is  still  nothing  to 
show  that  there  was  not  some  other  summons  in  this  case, 
some  other  publication   service,  or  some  appearance  by  the 
defendant .  Lewis  Ornn  at  some  previous  term  of  the  court. 
There  is  nothing  in  fact  which  shows  how  much  of  the  record 
has  not  been  brought  to  this  court.     There. is  nothing  which 
shows  upon  what  evidence  the  court  below  made  said  findings. 
Indeed,  none  of  the  evidence  upon  any  sabjeot  seems  to  have 
been  preserved,  and  consequently  none  of  it  has  been  brought 
to  this  court     We  must  therefore  take  the  findings  of  the 
court  below  that  there  was  service,  and  Bufi|cietot  service,  as 
true.    But  even  if  the  court  below  had  made'  no  findings  upon 
the  subject,  still  it  would  be  presumed  until  the  contrary  were 
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shown,  that  the  judgment  was  rendered  upon  sufficient  service. 
And  the  contrary  could  not  well  be  shown  by  the  record  with- 
out the  introduction  of  the  whole  of  the  record.  A  want  of 
service  on  the  defendant,  or  of  appearance  on  his  part,  cannot 
be  presumed  merely  because  of  the  absence  from  the  record 
of  proof  of  the  same,  unless  the  whole  of  the  record  is  intro- 
duced. 

The  plaintiffs  in  error  also  claim  that  the  mortgage  now 
sued  on  is  void.  They  claim  that  it  is  void  for  the  reason 
that  it  is  a  mortgage  upon  real  estate  given  to  secure  a  debt 
concurrently  created.  The  facts  affecting  this  question  are 
substantially  as  follows:  The  bank  is  a  National  Bank. 
Lewis  Ornn  owed  it  a  large  sum  of  money.  To  partially 
secure  the  payment  thereof  he  gave  a  mortgage  to  the  bank 
on  some  property  owned  by  him  in  Chicago,  Illinois.  There 
was  a  prior  lien  of  $2,000  on  said  Chicago  property  which 
Lewis  Ornn  agreed  to  pay.  Five  hundred  dollars  of  the 
same  afterward  became  due,  and  the  bank,  in  order  to  save 
and  protect  its  own  lien  on  said  Chicago  property,  and  at  the 
request  of  said  Lewis  Ornn,  paid  said  sum  of  $500,  and  then 
iobk  the  note  and  mortgage  now  sued  on  for  that  amount  on 
property  situated  in  Crawford  county,  Kansas.  We  think  the 
mortgage  is  valid.  The  taking  of  the  mortgage  under  such 
circumstances  was  not  a  violation  of  the  National  Banking 
Law.  We  think  the  bank  had  a  right  to  get  all  the  security 
it  could  for  money  which  it  necessarily  had  to  pay  out.  And 
therefore  we  do  not  think  that  the  mortgage  is  void. 

The  judgment  of  the  court  below  is  affirmed. 

All  the  Justices  concurring. 
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Eli  Houdbn  y.  Gborgb  M.  Clark,  ei  al 

1.  Mobtoagb;  SUpulatiam  and  OcmdUUmi;  DrfavU;  Election  o/  Mcvigaigm; 
When  Debt  Becomes  Due.    This  action  is  on  certain  negotiable  promisaoiT 
notes  and  a  mortgage.    The  notes  by  their  terms  are  to  become  dae  it 
different  times.    The  defendants  set  up  osnry,  and  a  want  of  oonsideia- 
tion.    The  mortgage  contains  a  covenant  that  the  defendants  shall  pay 
all  taxes  "  that  may  be  levied  or  assessed  on  said  premises  at  the  time 
the  same  shall  become  due  and  payable  by  the  laws  of  this  state;  and 
they  will  insare  or  cause  to  be  insured  the  buildings  on  said  premises  in 
a  responsible  insurance  company  to  be  named  by  the  grantee;**  and  in  case 
of  fEiilure  to  pay  said  notes  when  they  become  due,  or  said  taxes,  or  to 
insure  said  building,  ''in  manner  aforesaid,  then  and  at  the  time  of  such 
nonpayment  or  failure,  or  either  of  themf  the  whole  sum  hereby  secured 
shall,  if  the  grantee  »o  eUd,  become  due  and  payable."    The  notes  and 
mortgage  were  dated  July  14th  1873.    At  that  time  taxes  were  due  on 
the  land  which  were  afterward  paid  by  the  grantee  out  of  the  monef 
for  which  the  notes  and  mortgage  were  given.    No  holder  of  the  notes 
and  mortgage  ever  named  an  insurance  company  in  which  to  have  said 
building  insured,  and  the  same  was  never  insured.    On  August  8th  1873 
the  first  holder  of  said  notes  and  mortgage  transferred  the  same  to  one 
H.  M.  Holden,  and  he  transferred  the  same  before  matarity  to  the  plain- 
tiff Eli  Holden.    On  November  1st  1873,  other  taxes  became  due  on  the 
mortgaged  premises,  which  taxes  have  never  been  paid.    On  Janu^ 
14th  1874,  the  first  note  became  due,  which  note  has  never  been  paid. 
On  February  13th  1874,  the  plaintiff,  Eli  Holden,  elected  that  the  whole 
debt  secored  by  the  mortgage  should  become  due,  and  gave  notice  ac- 
cordingly.   Afterward  he  commenced  this  action:  Held,  That  the  plain- 
tiff must  be  considered  as  an  innocent  and  bo/na  fide  purchaser  of  said 
notes  and  mortgage,  and  that  he  holds  the  same  freed  fh>m  all  equities 
existing  between  the  original  payor  and  payee,  and  mortgagors  and 
mortgagee.    [Da/y  v.  Walker^  ante,  826;  Bahm  «.  Bridge  Co,,  post,  530; 
Qron  V.  Funk,  20-656.] 

2.  Bbplt;  Sufficiency;  Waiver,  Where  an  action  is  tried  in  the  court  below 
as  though  all  parties  considered  that  the  reply  was  sufficient  to  pot  in 
issue  certain  allegations  of  the  answer,  the  case  will  be  considered  in  the 
same  way  in  the  supreme  court  [See  Bent  •.  FkUMek,  ante,  190,  and 
cases  dted  there.] 

Mrror  from  lAnn  District  OourL 

AonoK  by  Holden  as  plaintiff,  to  fordose  a  mortgage  given 
by  Clark  and  wife  to  Dean  8.  Kelley,  to  secure  a  note  ezecnted 
by  Clark  alone.     The  note  was  for  (600,  due  in  five  years,  with 
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interest-notes  payable  every  six  months.  The  action  was  com- 
menced February  14th  1874.  The  defense  was,  an  alleged 
partial  failure  of  consideration,  and  usury.  The  real  question 
was,  whether  Holde^  took  the  note  and  mortgage  as  an  inno- 
cent purchaser  for  yalue  before  due.  The  material  &ct8,  and 
the.  stipulations  and  conditions  of  the  mortgage  are  set  forth  in 
the  opinion,  infra.  Trial  at  the  October  Term  1874  qf  the 
district  court.  Among  the  instructions  given  to  the  jury  were 
the  following: 

"By  the  election  of  said  plaintiff  Eli  Holden,  the  entire 
claim  became  due  before  he  acquired  an  interest  in  said  notes 
and  mortgage;  and  if  there  was  a  failure  of  consideration  for 
said  notes  and  mortgage,  he  cannot  recover.  But  whether 
'there  was  a  failure  of  consideration,  is  a  question  of  fact  to  be 
determined  by  the  jury. 

"  The  notes  and  mortage  sued  upon  are  subject  to  the  same 
defense  in  the  hands  of  the  plaintiff  that  they  would  be  if  owned 
and  in  the  hands  of  Dean  S.  Kelley,  the  payee  in  the  notes  and 
grantee  in  the  mortgage." 

The  jury  returned  a  verdict  in  favor  of  Holden^  plaintiff,  for 

9513.88.    Solden  moved  for  a  new  trial  on  the  ground  that  the 

court  erred  in  its  instructions  to  the  jury,  and  that  the  verdict 

was  too  small.    Motion  overruled,  and  judgment  on  the  verdict 

Holden  now  brings  the  case  here  for  review. 

* 

JDean  &  Kdleyy  for  plaintiff: 

The  clause  or  stipulation  in  the  mortgage,  that  reads,  "then 
and  at  the  time  of  such  nonpayment  or  failure,  or  either  of 
them,"  the  grantee  may  elect,  shows  that  it  was  the  intention 
of  the  contract  that  the  grantee  might  if  he  chose  wait  until 
Beveral  defaults  occur,  and  then  after  the  last  exercise  his  op- 
tion. This  clause  was  undoubtedly  inserted  in  view  of  the 
common-law  rule,  that  where  a  party  has  a  right  upon  default 
of  the  other  party  to  choose  between  different  courses  or  rem- 
edies stipulated  in  the  contract  he  must  exercise  his  option  at 
the  time  of  the  default  (5  Wis.  206.)  The  plain  intent  of  this 
oontract  is  to  vary  that  rule,  and  allow  the  party  to  exercise 
his  option  at  any  time  after  de&ult 
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But,  to  charge  plaintiff  with  equities  between  Kelley  and 
Clark,  the  notes  must  have  been  dishonored  in  the  hands  of 
H.  M.  Holden.  Though  plaintiff  had  actual  knowledge  of 
the  dealings  between  Kelley  and  Clark,  f  et  he  would  be  pro- 
tected, having  received  the  paper  from  an  innocent  holder. 
(Edwards  on  Bills,  812.)  The  law  will  certainly  not  place 
him  in  a  worse  position  when  at  best  he  only  has  constructive 
knowledge  of  them. 

Again :  We  claim  in  order  to  charge  the  plaintiff  with  equi- 
ties the  notes  must  have  been  dishonored  at  the  time  he  re- 
ceived them.  (Edwards  on  Bills,  87.)  This  was  evidently  also 
the  view  of  this  court  in  JVational  Bank  v.  Pecky  8  Kas.  660,  upon 
which  the  ruling  in  this  case,  in  the  court  below,  was  based. 
If  not  dishonored  at  the  time  of  the  transfer,  he  took  them  as 
an  innocent  holder.  The  notes  were  afterward  dishonored  in 
his  hands.'  Can  a  note  which  becomes  dishonored  in  the 
hands  of  an  innocent  holder  be  chargeable  with  prior  equities? 
But  it  is  said  the  notes  and  mortgage  are  one  contract,  and 
the  several  indorsees  are  required  to  take  notice  of  the  provis- 
ions of  the  mortgage,  and  are  consequently  chargeable  with 
knowledge  of  transactions  between  the  maker  and  payee.  That 
they  are  one  contract  for  the  purposes  of  construction,  we  ad- 
mit; and  that  the  indorsees  of  the  note  are  chargeable  with 
knowledge  of  the  terms  of  the  mortgage,  is  probably  the  law; 
but  would  they  be  chargeable  with  the  fact  that  Clark  had 
failed  to  perform  his  contract?  This  must  be  the  case  in  order 
to  charge  the  indorsee  with  equities.  The  fact  certainly  does 
not  appear  on  the  face  of  the  contract  Is  the  indorser  required 
to  look  beyond  it?  We  think  not  (1  Black,  886;  1  Wall.  83.) 
It  certainly  would  be  a  strange  rule  of  law  that  would  presume 
a  man  had  not  performed  his  contract,  and  upon  the  strength 
thereof  require  the  indorsee  of  his  commercial  paper  to  ascer- 
tain at  his  peril  that  he  had  done  so  before  his  paper  could  be 
deemed  clothed  with  the  attributes  ordinarily  possessed  by 
paper  of  that  character.  The  defendant  should  at  least  have 
been  required  to  prove  that  he  never  had  paid  bis  debts,  before 
asking  the  court  to  reverse  a  rule  of  law  so  ancient  and  honor- 
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able  to  human  nature  as  that  which  presumes  until  the  con- 
trary appears  that  all  men  perform  their  legal  obligations. 
The  rule  above  contended  for  would  have  made  .these  notes 
equally  dishonored  in  the  hands  of  H.  M.  Holden,  if  it  would 
not  in  fact  render  it  impossible  to  purchase  commercial  paper 
secured  by  mortgage  in  any  manner  so  as  to  become  an  inno- 
cent holder.  But  suppose  plaintiff  and  H.  M.  Holden  did 
know  at  the  time  they  respectively  received  the  notes  that 
Olark  had  not  paid  the  taxes  and  insurance:  how  does  it  affect 
the  negotiability  of  the  paper?  The  principle  which  charges 
an  indorsee  with  prior  equities  on  account  of  knowing  certain 
facts  is  this,  that  the  facts  known  are  of  a  character  to  excite 
suspicion  and  put  the  party  upon  inquiry.  (Edwards  on  Bills, 
S17.)  What  possible  connection  is  there  between  the  non- 
payment of  taxes  or  insurance,  and  the  consideration  of  the 
notes?  Would  the  knowledge  of  these  facts  be  any  augury  of 
the  rates  of  interest  charged,  or  excite  any  suspicion  as  to 
whether  it  was  legal  or  illegal  ?  Might  they  not  exist  the  same 
had  the  loan  been  at  seven  instead  of  seventeen  per  cent?  The 
payment  of  taxes  and  insurance  were  acts  to  be  performed 
after  the  execution  of  the  papers,  and  could  have  no  possible 
connection  with  the  consideration  for  which  they  were  given. 
Suppose  a  negotiable  corporation  bond,  payable  in  ten  years, 
may  by  its  terms  be  elected  due  if  the  obligor  fitil  tct  pay  cer- 
tain prior  bonds  which  are  past  due,  or  fail  to  pay  insurance 
on  a  portion  of  its  property :  will  the  fact  that  the  purchaser 
of  the  bond  knew  that  the  prior  debt  or  insurance  had  not 
been  paid  excite  any  suspicion  as  to  the  legality  or  illegality  of 
the  original  transaction  ?  If  so,  and  the  purchaser  by  reason 
thereof  is  chargeable  with  equities,  then  it  is  in  the  power  of 
the  maker  of  negotiable  paper  of  this  character  to  render  it 
non-negotiable  by  his  own  loropffj  by  simply  refusing  to  perform 
his  contract. 

The  notes  then  were  not  dishonored  and  not  subject  to  prior 
equities  when  plaintiff  received  them.  The  first  note  was  actu- 
ally dishonored  by  non-payment  on  the.  14th  of  January  1874, 
|ind  y^t  the  remaining  ten  notes  wene  not     They  were  all  ne* 
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gotiable  notes,  and  not  due  on  the  12th  of  Febraary  1874.  On 
the  13th  of  February  plaintiff  elects  to  have  them  due  by  reason 
of  the  failure  to  pay  the  first — and  the  district  court  held  that 
in  doing  so  he  actually  made  them  all  due  at  the  time  of  their 
inception,  and  thus  dishonored  the  first  note  a  second  time! 
It  was  an  honorable  note  on  the  14th  of  January;  dishonored 
by  nonpayment  on  the  15th,  and  again  dishonored  ab  initio  on 
the  18th  of  February  by  a  mere  stroke  of  an  ordinary  quill! 
If  the  law-merchant  is  to  be  determined  by  such  ^^  now  you  see 
it,  and  now  you  don't  see  it"  legerdemain,  the  sooner  it  is  de- 
termined the  better  for  the  commercial  interest  of  the  state. 

The  theory  of  the  law  is,  that  the  indorsee  must  have  either 
actual  or  constructive  notice  of  equities  in  order  to  be  charged 
with  them.     If  he  receive  the  paper  after  maturity,  the  pre- 
sumption is  conclusive  that  he  had  such  notice.    If  he  receive 
it  before  maturity,  the  contrary  presumption  prevails,  unless 
he  had  actual  knowledge,  or  such  as  would  put  him  upon 
inquiry.    By  what  principle  of  law  then,  can  a  party  be  said 
to  be  an  innocent  holder  to-day,  and  not  so  to-morrow,  when 
there  is  no  change  in  the  contract,  and  no  new  developments 
as  to  facts  known?     Clearly,  nothing  but  this:  The  contract 
provides  as  a  penalty  for  a  breach  that  the  holder  may  elect 
to  have  the  whole  debt  due.    The  defendant  suffers  the  breach, 
and  the  .plaintiff  exercises  his  right  of  election.     Suppose  it 
would  take  it  back  to  a  date  prior  to  the  transfer  by  Kelley: 
does  it  raise  any  presumption  that  the  plaintiff  had  any  knowl- 
edge as  to  the  consideration?    It  is  simply  the  stipulated  con- 
sequence of  a  breach  of  the  contract,  and  the  defendant  can 
take  no  advantage  of  it     Again:  Suppose  for  the  sake  of 
argument  we  concede  that  the  effect  of  the  election  was  to 
take  it  back  to  the  time  of  the  breach:  does  it  follow  that 
the  breach  occurred  at  the  inception  of  the  notes,  or  even 
while  they  were  in  the  hands  of  Kelley,  or  H.  M.  Holden? 
The  contract  reads,  ^^And  the  grantors  covenant  and  agree 
that  they  will  pay  all  taxes,,  etc.,  at  the  tim^  they  shall  become 
due  by  the  laws  of  the  state/'    This  clearly  contemplates 
only  taxes  subsequently  to  be  levied,  otherwise  it  would  be  a 
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covenant  to  pay  a  tax  when  due  by  the  laws  of  the  state, 
when  in  fact  by  the  laws  of  the  state  it  was  already  over  two 
years  past  due.  No  one  would  seriously  contend  that  the 
debt  could  be  elected  due  for  the  nonpayment  of  that  tax. 
But  suppose  it  could:  the  defendant  would  be  allowed  a  rea- 
sonable time  to  pay  it,  and  it  is  certainly  in  the  power  of  the 
grantee  to  enlarge  that  reasonable  time  as  much  as  he  likes, 
it  being  entirely  at  his  option.  The  defendant  cannot  take 
advantage  of  his  own  wrong,  and  say,  ^'I  ought  to  have  paid 
that  tax  in  twenty-four  hours,  and  as  I  did  not,  my  default 
occurred  then,  and  you  shall  suffer  by  it  to  my  advantage.'' 
If  Eelley  saw  fit  to  extend  the  time  or  not  to  claim  a  default 
while  he  held  the  note,  he  had  a  perfect  right  to  do  so;  and 
if  he  did,  then  there  was  no  default.  H.  M.  Holden  had  the 
same  right;  and  unless  he  insisted  upon  its  payment,  there 
was  no  default.  The  plaintiff  had  the  same  right,  and  con- 
sequently there  was  no  default  as  to  taxes  and  insurance  until 
the  election  was  made  by  Eli  Holden.  No  one  can  with  a 
shadow  of  reason  contend  that  either  of  the  holders  had  not 
the  right  to  let  the  tax  run  as  long  as  he  choose,  and  then,  if 
he  saw  fit,  pay  it  and  charge  it  up  as  a  part  of  the  debt;  and 
with  no  more  reason  can  it  be  claimed  that  there  would  be  a 
breach  until  declared  so  by  the  grantee. 

The  same  reasoning  applies  to  the  insurance,  but  with  much 
greater  force — as  by  the  terms  of  the  contract  it  is  at  the 
option  of  the  grantee  to  take  the  insurance  or  not  If  he 
deems  the  security  ample,  he  may  go  without  it.  If  other- 
wise, he  may  name  a  company  and  require  insurance.  No 
insurance  company  was  ever  named  by  the  grantee  in  this 
case. 


W.  jB.  BiddUj  for  defendants: 

1.  Could  the  defense  ot  usury  and  want  of  consideration 
be  made  by  the  defendant  against  this  pltdntiff  ?  The  answer 
alleges  that  Kelley,  the  payee  in  the  notes  and  mortgagee  in 
the  mortgage,  was  the  agent  of  the  plaintiff  and  H.  M.  Hoi- 
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den,  and  as  such  agent  was  authorized  to  make  this  loan  to 
the  defendants  for  the  benefit  of  the  plaintiff.  The  reply  does 
not  deny  this  agency  and  authority,  by  affidavit  of  the  plain- 
tiff, his  agent  or  attorney;  and  the  agency  of  Kelley,  and  his 
authority  to  make  this  loan,  was  admitted  by  the  pleadings. 
(Code,  §108.) 

2.  The  notes  and  mortgage  were  due  before  they  were 
assigned  to  plaintiflf,  and  the  same  defenses  could  be  made 
against  them  in  his  hands  that  could  have  been  made  had  die 
suit  been  brought  by  Kelley.     The  notes  and  mortgage  aro 
one  contract,  and  the  provisions  thereof  inure  to  the  benefit 
of  the  defendant  as  well  as  to  the  plaintiff.  (8  Kas.  456,  660.) 
The  plaintiff  elects  that  by  reason  of  nonpayment  of  the  in- 
terest-note that  became  due  Jan.  14th  1874,  and  the  non- 
payment of  the  taxes  that  were  due  and  payable  upon  the 
mortgaged  premises  at  the  time  the  mortgage  was  given,  and 
the  nonpayment  of  the  taxes  dues  Nov.  1st  1873,  and  the  &il 
ure  of  said  defendants  to  insure  the  building  situated  upon 
the  mortgaged  premises  for  the  benefit  of  the  mortgagee  or 
his  assigns,  that  the  whole  sum   secured  by  the  mortgage 
should  become  due  and  payable.    Now  the  mortgage  pro- 
vides that  cU  the  time  of  such  nonpayments,  or  failures,  or  . 
any  of  them,  if  the  grantee  so  elect,  the  whole  amount  se- 
cured by  the  mortgage  should  become  due.     The  petition  al- 
leges that  such  failures  and  nonpayments  were  made,  and  the 
answer  admits  them;  and  the  time  of  the  nonpayment  of  the 
taxes  already  due  on  the  land  when  the  mortgage  was  given, 
and  the  failure  to  insure  the  building  on   the  mortgaged 
premises,  was  before  Holden  became  the  holder  of  the  notes 
and  mortgage,  so  that  they  were  all  due  before  that  time. 

But  it  may  be  said,  the  plaintiff  must  elect  that  the  notes 
and  mortgage  become  due  by  reason  of  such  nonpayment  or 
failure,  and  that  the  date  of  the  election  is  the  date  or  time 
when  the  notes  and  mortgage  become  due.  This  might  be 
true  if  it  were  not  for  the  plain  statements  in  the  mortgage 
to  the  contrary.  The  election  simply  refers  baek  to  the  times 
of  nonpayment,  or  fiiilure,  or  both.     So  that,  even  though  the 
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plaintiff  afterward  purchased  the  notes  and  mortgage,  the 
defense  of  usury,  fraud  and  want  of  consideration  could  be 
made. 

8.  The  instructions  given  by  the  court  are  in  accordance 
with  the  cases  reported  in  8  Kas.  456,  660. 


The  opinion  of  the  court  was  delivered  by 

Valektine,  J. :  The  facts  presented  by  the  record  are  as  fol- 
lows :  The  petition  is  for  the  foreclosure  of  mortgage  given  by 
the  defendants  to  one  Dean  S.  Kelley  to  secure  a  promissory 
ilote  for  $600  payable  five  years  after  date,  and  also  ten  semi- 
annual interest-notes  for  $8.6  each.  The  notes  and  mortgage 
were  executed  July  14th  1878.  The  mortgage  is  in  the  ordi- 
nary form  except  that  it  contains  a  covenant  as  follows: 

^'And  the  said  grantors  hereby  covenant  and  agree  that  they 
will  pay  all  taxes  and  assessments  of  every  nature  thai  may  be 
levied  or  assessed  on  said  premises  at  the  time  the  same  shall  be- 
come due  and  payable  by  the  laws  of  this  state;  that  they  will  in- 
sure or  cause  to  be' insured  the  building  on  said  premises  in  a 
responsible  insurance  company,  to  be  named  by  the  grantee,  in 
the  sum  of  three  hundred  dollars,  and  assign  the  policy  or 
cause  the  same  to  be  made  payable  in  case  of  loss  to  the 
grantee,  his  heirs  or  assigns,  as  his  interests  may  appear,  and 
continue  such  insurance  until  said  indebtedness  shall  be  pukl 
in  full.  But  in  case  of  the  nonpayment  of  said  sum  of  money, 
either  principal  or  interest  or  any  part  thereof,  at  the  time  or 
times  above  limited  for  the  payment  thereof,  or  in  case  of  the 
nonpayment  of  any  taxes  that  may  be  levied  or  assessed  upon  said 
premises,  ai  the  time  the  sams  shall  become  due  and  payable  as 
aforesaid,  or  in  case  of  the  failure  of  the  grantee  to  insure  and  , 
keep  said  property  insured  and  the  policy  assigned  or  made 
payable  to  the  grantee  in  manner  aforesaid,  then,  and  at  the 
time  of  such  nonpayment,  or  fieiilure,  or  either  of  them,  the  whole 
sum  hereby  secured  shall ,  if  the  grantee  so  elect,  become  due  and 
payable,  anything  in  said  note  to  the  contrary  notwithstanding, 
and  this  deed  shall  then  be  and  at  that  time  become  absolute, 
and  notice  of  such  election  may  be  given  to  the  grantor  at  any 
time  thereafter,  *  *  *  And  it  is  further  covenanted  and 
agreed,  that  in  case  of  failure  of  the  grantor  toi  pay  taxes  or 
cause  said  property  to  be  insured  as  above  provided,  the 


854  SUPREME  COURT  OF  KANSAS. 

Holden  v.  Clark. 

granted,  his  heirs  or  asaigns,  nxay,  if  he  elect  so  to  do,  pay  said 
taxes,  or  cause  said  property  to  be  insured  as  aforesaid,  and 
the  amount  of  money  so  paid  for  taxes  or  insurance  shall  be- 
come an  indebtedness  against  said  grantor  and  draw  interest 
at  the  rate  of  twelve  per  cent  per  annum  from  the  time  of  such 
payment." 

Kelley  transferred  said  notes  and  mortgage  to  one  H.  M. 
Holden  August  8th  1878,  and  said  Holden  transferred  the  same 
to  the  plaintiff  afterward  and  before  maturity  of  said  notes  or 
either  of  them.  Defendants  did  not  pay  the  first  interest-note 
which  fell  due  on  January  14th  1874;  did  not  pay  taxes  for 
1873,  doe  November  Ist  1878;  did  not  insure  property;  and 
did,  not  pay  certain  back  taxes  which  were  due  on  a  portion  of 
said  property  at  the  time  the  mortgage  was  given;  and  by  rea- 
son thereof,  and  after  the  maturity  of  the  first  interest-note, 
viz.,  on  February  18th  1874,  plaintiff  elected  to  have  the  whole 
debt  become  due^  and  on  that  day  gave  notice  thereof  to  de- 
fendants. The  answer  admits  these  facts,  and  sets  up  that 
Kelley  acted  as  the  agent  of  H.  M.  Holden  and  the  plaintiff  in 
making  the  loan  to  defendants,  and  claims,  a  failure  of  consid- 
eration. The  testimony  shows  (and  there  is  no  dispute  on  the 
point,)  that  Kelley  paid  a  judgment  of  foreclosure  against  Clark 
upon  the  premises  herein,  amounting  to  $314.86;  also,  taxes 
on  same  land,  $114.17;  also,  for  abstract,  $5,  and  for  patent, 
etc.,  $2.50 — making  a  total  of  $436.08,  which  is  all  the  consid- 
eration Clark  ever  received  for  the  notes;  that  $150  commis- 
sion was  reserved  by  Kelley,  and  that  he  still  has  about  $14  in 
his  hands  belonging  to  Clark.  Defendant  admits  in  open 
court  that  there  is  no  evidence  that  Kelley  acted  da  agent  for 
plaintiff,  or  H.  M.  Holden,  and  hence  the  only  question  for 
this  court  is,  whether  the  plaintiff  obtained  the  notes  and  mort^ 
gage  before  or  after  maturity,  and  consequently,  whether  the 
notes  are  subject  to  or  freed  from  equities  between  Clark  and 
Kelley. 

Though  the  defendant  admits  that  the  plaintiff  received  the 
notes  as  above  stated  and  in  fact  long  prior  to  the  malioify  of 
either  qf  the  noiee^  yet  he  claims,  and  the  ooort  below  so  in- 
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structed  the  jury,  that,  "by  the  election  of  the  plaintiff,  Ell 
Holden,  the  entire  claim  became  due  before  he  acquired  an 
interest  in  said  notes  and  mortgage,''  and  therefore  that  the 
notes  are  subject  to  equities  between  Clark  and  Kelly,  Other 
instructions  given  by  the  court  were  in  substance  to  the  same 
effect,  all  hinging  upon  the  theory  that,  by  reason  of  the  failure 
of  the  defendants  to  pay  the  portion  of  the  taxes  vnpaid  at  the  time 
the  notes  and  mortgage  were  executedy  and  by  reason  of  their  fail- 
ure to  insure  the  property  under  the  above  covenant,  the  notes 
became  due  at  the  time  they  were  executed.  As  above  stated, 
the  election  of  the  plaintiff  was  made  and  notice  thereof  given 
to  the  defendants  on  the  18th  of  February  1874,  one  month 
after  the  maturity  of  the  first  note.  The  reason  assigned  for 
the  above  ruling  is,  that  the  covenant  reads  that,  in  case  of  de- 
fault, ^Hhen  and  at  that  time"  the  entire  debt  shall,  at  the  elec- 
tion of  the  grantee,  become  due;  and  as  plaintiff  elects  to  have 
the  whole  debt  due,  it  relates  back  to  "that  time,"  viz.,  the  tim>e 
of  the  default  J  which  (it  is  said)  was  that  of  the  date  of  the 
papers.  The  language  however  of  the  contract  is,  that  "  then 
and  at  the  time  of  such  nonpayment,  or  failure,  or  either  of 
them^*  the  whole  of  the  debt  shall  become  due  "  if  the  grantee  so 
elect** — showing  clearly  that  it  was  the  intention  of  the  parties, 
not  that  the  whole  of  the  debt  or  any  part  thereof  not  yet  due 
should  become  due  upon  the  happening  of  any  default  or  fail- 
ore — not  that  the  grantee  would  be  required  to  make  his  elec- 
tion at  the  happening  of  the  first  or  any  intermediate  default, 
or  not  at  all,  but  that  the  grantee  might  wait  until  several 
defaults  had  occurred,  and  then,  after  the  last  default,  exercise 
his  option  by  electing  that  the  debt  should  become  due,  and 
the  debt  would  then  become  due,  not  because  of  such  default 
merely,  but  because  of  the  election  by  the  holder  thereof  that 
it  should  become  due.  The  grantee  might  waive  all  the  de- 
faults except  the  last  one,  and  then  upon  that  default,  and  be- 
cause thereof,  elect  to  make  the  whole  of  the  debt  become  due. 
And  then,  by  no  rule  of  construction  could  the  time  for  the 
debt  to  become  due  be  made  to  relate  back  to  the  time  of  any 
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default  whioh  occurred  previoas  to  the  last  one.  ISo  election 
had  been  made  by  any  holder  of  the  notes  or  mortage  when 
either  H.  M.  Holden  or  the  plaintiff  Eli  Holden  parchased  the 
same,  and  none  of  the  notes  had  yet  become  due  by  their 
terms.  Hence  both  the  Holdens  were  innocent  purchasers  and 
holders  of  the  notes  and  mortgage.  Up  to  February  13th  1874, 
when  Eli  Holden  elected  that  the  whole  of  the  debt  should  be 
due,  he  was  unquestionably  an  innocent  holder  of  the  notes. 
Now  how  can  it  be  said  because  of  such  election  that  he  never 
was  an  innocent  purchaser?  Up  to  January  14th  1874  none  of 
the  notes  had  become  due.  Then  how  can  it  be  said  that  be- 
cause of  said  election  none  of  the  notes  were  ever  otherwise 
than  due?  Evidently  all  of  the  notes  but  the  first  note  becaine 
due  at  the  time  that  Eli  Holden  elected  that  they  should  be- 
come due,  that  is,  on  said  February  J.3th,  and  not  one  of  them 
became  due  prior  to  said  January  14th.  On  said  January  14th 
the  first  note  became  due,  and  it  had  never  before  that  time 
been  due.  Then  how  can  it  be  said  after  February  13th  that 
it  had  never  been  otherwise  than  due?  Can  a  note  become 
due  a  second  time?  Can  a  note  that  was  always  due  become 
due  again?  Can  a  note  be  due  and  not  due  at  the  same  time? 
H.  M.  Holden  purchased  said  notes  on  August  8th  1873,  and 
the  first  default,  as  we  think,  was  not  made  sooner  than  No- 
vember 1st,  1878.  The  maker  of  the  notes  was  to  pay  the  taxes 
on  the  property  (in  the  language  of  the  contract)  "  that  may  be 
levied  or  assessed  on  said  premises  at  the  time  the  same  shodl 
become  due  and  payable  by  the  laws  of  this  state;"  and  "that 
may  be.  levied  or  assessed  on  said  premises  at  the  time  the  same 
shaU  become  due  and  payable  as  aforesaid;"  and  he  was  not 
required  to  pay  taxes  "that"  had  been  previously  "levied  or 
assessed  on  said  premises,"  nor  was  he  required  to  pay  such 
taxes  or  any  taxes  "at  the  time  the  same"  had  "become  due 
and  payable,"  or  that  were  then  "due  and  payable."  Besides, 
the  taxes  that  were  then  due  and  payable  were  paid  out  of  the 
money  for  which  the  notes  were  given  long  before  the  notes 
were  transferred  to  H.  M.  Holden.     But  is  it  possible  to  con- 
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Btrue  this  contract  so  that  Kelley  might  have  elected  to  consider 
all  of  the  notes  due  the  very  minute  they  were  given?  Bach 
certainly  could  not  have  been  the  intention  of  the  parties.  The 
defendants  certainly  did  not  want  to  put  it  in  the  power  of  the 
holder  of  the  notes  to  sue  on  them  as  soon  as  they  were  made 
when  it  was  stipulated  in  the  principal  note  and  mortgage  that 
the  loan  should  be  for  five  years.  The  insurance  was  to  be  (in 
the  language  of  the  contract)  "in  a  responsible  insurance  com- 
pany to  be  named  by  the  grantee;^*  and  the  grantee  never  named 
any  insurance  company;  so  the  defendants  of  course  were  never 
in  default  in  this  respect.  The  first  default  was  therefore  after 
H.  M.  Holden  purchased  the  notes;  and  therefore,  if  we  should 
carry  the  time  back  when  said  notes  became  due  to  the  first 
default  it  would  still  leave  H.  M.  Holden  an  innocent  purchaser 
and  holder  of  the  notes;  and  if  he  was  an  innocent  purchaser 
and  holder,  then  of  course  the  plaintiff  must  recover.  Upon 
this  whole  subject  we  would  refer  to  the  able  and  elaborate 
brief  of  counsel  for  plaintiff  in  error. 

Counsel  for  defendants  in  error  raises  the  question  that  the 
plaintiff's  r^ply  was  not  verified  by  an  afiidavitj  and  therefore 
that  it  did  not  put  in  issue  some  of  the  allegations  of  the  de- 
fendants' answer.  The  case  was  tried  however  in  the  court 
below,  in  the  same  manner  as  though  it  was  considered  by  all 
the  parties  that  the  reply  was  sufiicient,  and  therefore  this 
court  will  now  treat  the  case  in  the  ftime  way.  {Bent  r.  Phil- 
btick^  ante,  190;  Wright  v,  Bachellery  ante,  259,  and  cases  there 
cited.) 

The  judgment  of  the  court  below  will  be  reversed,  and  cause 
remanded  for  a  new  trial. 

All  the  Justices  concurring. 
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Geobob  Jaksbn  y.  Thb  Citt  of  Atohibon,  ahd  A.  G.  Ona. 

1.  CxTiBS;  PowsKS  AND  J)tniEBy  Retpetiing  Bridges ,  StreeU  and  SidewoUa;  LiO' 
bilUy  for  Negligent,  Cities,  having  the  powers  ordinarily  conferred  upon 
them  respecting  bridges,  streets  and  sidewalks  within  their  limits,  owe 
to  the  public  the  duty  of  keeping  them  in  a  safe  condition  for  use  in  the 
usual  mode  by  travelers,  and  are  liable  in  a  civil  action  for  special  in- 
juries resulting  from  neglect  to  perform  this  duty.  [The  previoas  ral- 
ings  of  this  oourt  in  sundry  cases,  in  respect  to  this  question,  noticed 
and  affirmed.]  {dly of  Leavenworlh  «.  Oasey,  McG.-124;  CUyofJbpeiafL 
Tuille,  5-311 ;  CUy  of  Atchison  v.  King,  0-550;  CUy  of  OUawa  v.  Washabaagk, 
11-124;  City  of  WyandotU  v.  White,  13-191;  Smith  v.  City  cf  Leaifenworik, 
15-81;  Gibson  v.  City  cf  WyandotU,  20-156;  OUy  of  Fori  ScoU  v.  Brothers, 
20-456;  dtiy  t^  Atchison  v.  Jansen,  21-660;  Ctty  qf  WyandotU  v.  Gibson, 
25-236;  (My  of  Parsons  v,  Lindsay,  26-426;  Giy  of  Salina  «.  Trosper,  27-645; 
OorleU  V.  (Sty  of  Leavenworth,  27-673;  Matdtby  v.  QUy  of  Leavenvoorth,  28-745; 
City  of  Osborne  v,  Hamilton,  29-1;  City  of  Sedan  v.  Church,  29-190;  Oity<:f 
Emporia  v,  MiUer,  30-494;  OUy  of  Wellvngtan  v,  Gregson,  31-W;  Gould  w. 
CUy  of  Topeka,  $2-496;  (Sty  qf  Emporia  v.  Schmidlmg,  23-465.  Contra,  ss 
to  county,  Comm'rs  Marion  Co,  v.  Biggs,  24-256;  and  townships,  ^kor 
berry  v.  Township  of  Bazaar,  22-556.] 

2.  Staeb  Decisis;  Settled  Bules  Should  Not  be  Overturned.  It  is  seldom  that 
a  rule  of  law,  generally  recognized  by  the  decisions  of  other  states,  gen- 
erally approved  by  jurists,  hitherto  followed  by  this  ootlrt,  and  appar- 
ently salutary  in  its  operation,  ought  to  be  abandoned  me^y  because 
the  reasons  given  for  its  original  adoption  are  not  altogether  satisfactory, 
and  that,  logically,  the  courts  should  have  reached  an  opposite  conclu- 
sion. 

3.  DxMUBBBR  TO  Evidbncb;  Province  of  Coveri,  and  Jury;  PracUoe,  Where 
the  court  sustains  a  demurrer  to  the  evidence,  this  ruling  will  be  reversed 
when  it  appears  that  the  petition  states  £acts  sufficient  to  constitute  a 
cause  of  action,  and  there  is  testimony  tending  lairly  to  establish  every 
essential  fact  thereof;  and  this,  notwithstanding  a  preponderance  of  the 
evidence  appears  to  be  with  the  ruling  of  the  court.  [  WatUrson  v.  Sogers^ 
21-^29.] 

4.  Liability  of  City  ;  Notice  of  D^ed  in  Sidewalk;  DUigenee.  To  make  a  city 
liable  for  injuries  resulting  from  a  defect  in  a  sidewalk,  it  must  appear 
either  that  the  city  had  notice  of  the  defect,  or  that  it  was  a  patent  de- 
fect and  had  continued  so  long  that  notice  might  reasonably  be  inferred, 
or  that  the  defect  was  one  which  with  reasonable  and  proper  care  should 
have  been  ascertained  and  remedied.  {Riggs  v.  City  of  Florence,  27-194; 
City  ofSalinav.  Trosper,  27-646;  City  of  Emporia  v,  SmidUng,  33-486.] 

5.  LoT-OwmB,  Non4iabUity  for  Injury.  Where  ii^ury  has  resulted  from  a 
defect  in  the  sidewalk  by  the  city  negligently  permitted  to  continue,  and 
for  which  the  city  is  compelled  to  pay,  there  is  no  recourse  over  in  ikvor 
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of  the  city  against  the  owner  of  the  lot  in  firont  of  which  the  defect  ex- 
isted, and  no  liability  on  the  part  of  such  owner  to  the  party  injured, 
arising  from  the  mere  fact  of  ownership. 

6.  —  In  Que  of  Negligence.  Before  the  lot-ois^ner  can  be  held  respon- 
sible, there  most  appear  some  negligence  on  his  part,  or  he  most  have 
trespassed  upon  the  sidewalk  by  obstruction  upon  the  surfSace,  or  exca- 
vation beneath,  and  such  negligence,  obstruction  or  excavation  caused 
the  injury, 

7. Area,  under  Sidewalk;  Fresumplions.    Where  there  is  an  area  or 

open  space  in  front  of  a  building,  and  beneath  the  sidewalk,  and  a  wall 
extending  along  in  front  of  said  area,  upon  which  the  sidewalk  in  part 
rests,  it  may  be  presumed,  in  the  absence  of  testimony,  that  this  area 
was  for  the  benefit  of  the  building,  and  for  the  purposes  of  air,  light, 
approach,  or  storing,  and  that  the  same  was  constructed  by  the  owner, 
or  at  his  instance;  but  where  it  appears  from  the  testimony  that  this 
area  was  not,  and  could  not  (without  a  change  in  the  walls  or  aj)- 
proaches)  be  used  for  any  purpose  connected  with  the  building,  then 
this  presumption  ceases,  and  it  must  be  shown  that  the  work  was  done 
by  the  owner,  or  at  his  instance,  before  he  can  be  held  responsible  for 
injuries  received  by  falling  through  the  walk  into  the  area. 

8. Negligence  of  OUy.  Where  neither  statute  nor  ordinance  at- 
tempts to  cast  upon  the  lot-owner  the  duty  of  making  or  repairing  side- 
walks, and  the  only  provisions  thereon  authorise  the  city  to  make  or 
repair  sidewalks,  and  collect  the  cost  thereof  from  the  lot-owner,  held, 
that  permitting  a  defect  to  remain  in  the  sidewalk  may  be  negligence  on 
the  part  of  the  city,  but  is  not  on  the  part  of  the  owner. 

JError  from  Atchison  District  Court, 
Action  by  Janserij  to  recover  damages  for  personal  injuries. 
His  petition  alleged  that  in  August  1873  while  lawfully,  and 
without  any  negligence  on  his  part,  walking  along  and  over 
the  sidewalk  on  Commercial  street  in  the  city  of  Atchison, 
said  walk  broke  through,  and  precipitated  plaintiff  into  an  area 
under  the  walk,  causing  great  and  permanent  injury  to  his 
person,  etc.  Other  statements  of  his  petition,  the  defenses  set. 
up  by  the  defendants,  and  the  material  facts,  sufficiently  appear 
in  the  opinion,  infra.  Trial  at  the  June  Term  1874  of  the  dis- 
trict court  When  the  plaintiff  rested,  the  defendants,  the 
(Xty  of  Atchison^  and  A.  G.  OiiSj  filed  separate  demurrers  to  the 
evidence.  These  demurrers  were  sustained  by  the  court,  the 
jury  discharged,  apd  judgment  entered  in  favor  of  the  defend- 
ants for  costs.    Jansen  brings  the  case  here  on  error. 
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AWert  H.  Horion,  and  H.  C.  Solomon^  for  plaintiff: 

1.  The  city  is  liable  not  only  for  accidents  occasioned  by  neg- 
ligently constructing  defective  sidewalks  on  its  streets,  or  by 
causing  such  defects  in  them  after  they  are  made,  but  also  for 
negligently  permitting  such  defects  to  continue.  Laws  of  1872, 
p.  208,  §§54,  55;  Laws  of  1878,  pp.  128  to  132,  §§  1,  2,  8, 4,  9; 
9  Kas.  550;  11  Kas.  124, 127;  2  Dillon  on  Munic.  Corp.  908  to 
928,  §§  787  to  796 ;  40  Mo.  569 ;  45  Mo.  449 ;  85  Dl.  58;  30  Conn. 
118;  4  Black,  418;  5  Kas.  811;  37N.Y.  668;  22Penn.St55, 
384;  67  Penn.  St.  355;  68  Penn.  St.  404. 

2.  The  owner  of  the  house  and  premises,  whose  duty  it  was 
to  keep  a  passage-way  or  sidewalk  in  repair,  and  who  allowed 
it  to  become  and  remain  in  a  dangerous  condition,  is  also  liable 
to  a  person  who  receives  an  injury  from  said  neglect  37  K  Y. 
568 ;  23  Wend.  445 ;  2  Black,  418. 

If  defendant  Otis,  without  special  authority,  made  or  con- 
tinued a  covered  excavation  on  Commercial  street,  or  on  the 
sidewalk  thereof,  for  a  private  purpose,  he  is  responsible  for  all 
injuries  resulting  from  the  way  being  thereby  less  safe.  18  N. 
Y.  79;  Dillon  Munic.  Corp.  925. 

D.  Martin,  for  the  city  of  Atchison : 

1.  We  contend,  that  the  control  and  care  which  a  city  of  the 
second  class  in  this  state  exercises  over  the  streets  and  side- 
walks of  the  city,  are  by  virtue  of  a  power  of  a  governmental 
character,  and  that  it  is  not  liable  to  the  private  action  of  an 
individual  for  neglecting  to  exercise  such  power,  or  for  its  im- 
perfect execution,  and  therefore  that  the  city  cannot  be  liable 
in  this  action.  We  are  aware  that  in  one  case  this  court  has 
seemingly  overlooked,  and  in  another  apparently  discounte- 
nanced, this  doctrine..  In  Topeka  v.  Tuttley  5  Kas.  311,  which 
was  a  case  of  neglect  to  repair  a  street,  it  would  seem  that  the 
general  question  of  municipal  liability  or  immunity  in  such 
cases  was  not  argued  by  counsel.  It  was  contended  that  the 
petition  was  insufficient,  but  the  court  say,  "Why  it  is  not 
sufficient  we  are  not  informed."     It  is  then  intimated  that  the 
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court  thiDk  the  petitiou  sufficient  On  the  motion  for  rehear- 
ing, 5  Eas.  425,  the  argument  seems  to  be  wholly  upon  other 
questions*  The  case  of  Atchison  v.  King^  9  Eas.  550,  was  sub- 
mitted on  brief;  and  although  the  point  was  raised  by  the  city, 
still  there  was  but  little  argument  further  than  a  mere  state- 
ment of  the  proposition  and  a  citation  of  authorities.  The 
court  decides  that  the  instruction  asked  by  the  city  which 
raised  the  question,  lacked  one  essential  element,  saying  ^^  if 
the  city  carelessly  and  negligently  permitted  the  defect  to  exist, 
no  matter  how  caused,  after  notice  thereof  to  the  city,  or  for 
so  long  a  time  that  notice  was  presumable,  then  it  became 
liable."  The  court  does  not  discuss  the  point,  nor  refer  to  any 
authorities  on  either  side.  If  ow,  inasmuch  as  no  rule  of  prop- 
erty is  involved,  but  only  the  construction  of  powers  granted 
by  statute,  and  liabilities  incurred  by  reason  thereof,  we  think 
the  doctrine  of  stare  decisis  should  not  in  this  case  outweigh 
reason,  and  that  this  court  ought  to  examine  the  question  fully 
on  principle,  and  decide  it  in  accordance  with  sound  reason. 
(1  Kent's  Com.  477.)  We  do  not  wish  to  be  understood  as 
undervaluing  precedent.  We  claim  indeed  to  stand  on  this 
question  super  antiquas  vias.  For  the  doctrine  of  common-law 
municipal  responsibility  to  private  individuals  for  damages 
caused  by  defective  highways,  we  consider  a  modern  heresy,, 
now  bolstered  up  it  is  true  by  a  respectable  array  of  authorities, 
but  none  the  less  a  heresy  on  that  account.  From  the  time 
that  the  Romans  are  said  to  have  established  the  four  great 
highways  through  the  length  and  breadth  of  Britannia,  down 
to  the  present,  we  know  of  no  Britisl^  authority  from,  which  ^ 
the  doctrine  of  such  responsibility  can  be  legitimately  drawn. 
And  we  might  search  in  vain  for  such  a  doctripe  in  that  system 
of  jurisprudence  which  once  ruled  the  civilized  worid,  and 
the  principles  of  which  are  even  now  so  prevalent  iq  Europe, 
some  of  them  even  being  engrafted  uppn  the  cpmmpn  law. 
Yet  the  civil  law  was  very  careful  of  the  persons  iM)d  posses- 
sions of  individuals,  and  even  more  rigorous  than  the  eommoa- 
law  for  acts  of  negUgence.  ,  The  inhabitant  pf  a  house  was  re* 
sponsible  for  all  damages  caused  by  throwing  anythiiig  out  of 
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it  by  which  one  was  injured,  even  though  by  a  stranger  in  the 
absence  of  the  proprietor;  and  was  finable  for  hanging  any- 
thing from  the  house  into  the  'street  whereby  one  might  be 
injured;  yet  the  public  could  not  be  required  to  respond  in 
damages  to  individuals  on  account  of  defective  streets.  (Do- 
mat's  Civ.  Law,  part  1,  book  2,  title  8,  §1.)    These  principles 
obtained  also  in  France.    Persons  placing  obstruction  in  streets 
or  highways,  or  committing  other  trespasses  therein,  were  sub- 
ject to  fine,  and  also  liable  to  indemnify  any  person  injured 
thereby;  but  it  does  not  seem  that  the  public  ever  assumed 
the  burden  of  making  pecuniary  satisfaction  for  injuries  to  in- 
dividuals.   In  England  the  public  roads  and  streets  were  called 
in  the  old  books  via  regia^  and  they  are  still  designated  as  the 
king's  highways.    The  reparation  of  these  was  one  of  the  irinoda 
mcessitas  to  which  every  man's  estate  was  subject,  the  duty  be- 
ing placed  side  by  side  with  the  building  of  castles,  and  the 
repelling  of  invasions,  (1  Bl.  Com.  857, 262;  2  Bl.  Com.  102.) 
The  reparation  of  the  king's  highways  was  a  public  duty  de- 
volving upon  the  subject,  just  as  the  contribution  to  the  erec- 
tion of  fortresses  and  serving  in  the  king's  armies  in  time  of 
war  were  public  duties.    The  subject  was  punishable  for  failare 
to  perform  these  duties  when  legally  called  upon.    In  order  to 
apportion  the  burden  of  repairing  the  highways  it  was  found 
convenient  to  require  the  inhabitants  of  each  parish  to  repair 
the  highways  within  its  limits,  and  the  parish  was  indictable 
for  &ilure  to  do  so.     The  inhabitants  were  amenable  to  the 
king,  just  as  they  would  be  for  fitilure  to  contribute  to  the 
erection  of  fortresses,  or  to  take  up  arms  against  the  hostile 
invader.    But  as  the  king  could  not  be  called  to  account  by  a 
subject  for  a  failure  to  prote^  him  against  an  invader,  so  nei- 
ther the  king  nor  the  parish  was  liable  to  an  individual  for  the 
non-repair  of  highways.    The  want  of  power  in  the  courts  to 
enforce  any  decree  against  the  king,  is  not  the  only  reason  for 
his  immunity  from  legal  process.    A  remedy  presupposes  a 
wrong;  but  ^Hhe  king  can  do  no  wrong."    The  Americaniza- 
tion of  this  axiom  is  this :  Acts  of  the  government  are  but 
emanations  of  the  public  will;  and  as  this  is  the  highest  ho- 
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man  authority  recognized  by  republics^  such  acts  are,  according 
to  the  theory  of  our  government,  right,  and  must  be  so  accepted 
by  all  people  within  its  jurisdiction.  In  the  performance  of 
governmental  duties,  therefore,  the  sovereign  power  is  not 
amenable  to  individuals. 

Our  road  laws  generally  pursue  the  analogies  furnished  by 
the  mother  country.  In  this  state,  highways  are  laid  out  by 
legislative  authority,  and  the  sovereign  power  of  eminent  do- 
main is  freely  exercised.  The  whole  state,  not  excepting  cities 
of  the  second  class,  is  laid  off  into  road  districts,  each  having 
an  overseer  whose  duties  are  prescribed  by  the  laws  of  the 
state.  Ample  powers  are  conferred  upon  these  overseers;  aiid 
able-bodied  male  persons  are  required  to  work  on  the  roads 
and  streets,  or  pay  a  commutation  fee,  and  a  county  tax  may 
also  be  levied  for  road  purposes.  (Qen.  Stat.  902,  906.)  Our 
statute  is  very  similar  to  IS  George  HE,  c.  78.  But  we  have 
no  statute  fixing  a  liability  upon  counties,  townships  or  road 
districts,  in  favor  of  private  individuals  for  injuries  caused  by 
defective  highways,  and  we  think  it  well  settled  that  there  is 
no  common-law  liability.  2  Term  R  667;  9  Mass.  247;  4  Cush. 
810;  2  K  H.  892;  17  How.  161, 167;  17  HI.  148;  8  Harrison, 
108;  2  Yroom,  607;  -Cooley  on  Const  Lim.  247;  Dillon  on 
Munic.  Corp.,  §§762,  785. 

We  think  there  is  no  foundation  in  reason  for  the  distinction 
asserted  in  some  late  cases  between  cities  clothed  with  authority 
to  repair  highways  on  the  one  hand,  and  counties  and  townshipB 
possessing  like  authority  on  the  other,  holding  the  former  liable 
to  such  actions  while  the  latter  are  not  It  is  somewhat  sur- 
prising that  a  doctrine,  asserted  for  the  first  time  to  be  ^^  com- 
mon law  "  only  thirty  years  ago,  upon  reasons  which  have  been 
and  must  continue  to  be  distinctly  repudiated  by  our  most  en- 
lightened jurists,  should  still  be  accepted  as  the  undoubted  law 
of  the  land.  The  courts  of  New  York  are  responsible  for  the 
heresy.  It  is  on  their  authority  that  all  other  similar  decisions 
are  based,  whether  in  .the  federal  or  the  state  courts.'  And 
these  Kew  York  authorities  were  so  ably  reviewed,  and  the  fid- 
lacy  of  the  doctrine  and  the  inconsistency  of  the  cases  to  tlioiv 
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ooghly  exposed  in  the  brief  of  Hon.  J.  P.  Whittemore  in  the  caae 
of  Detroit  v.  Blakeby^  21  Mich.  87-100,  that  we  desire  to  refer  to 
that  brief  as  a  part  of  our  brief  in  this  case,  making  some  ad- 
ditional observations.  The  first  distinct  enunciation  of  the 
rationale  of  the  doctrine  was  made  by  Selden,  J.,  in  the  case 
of  Weet  V,  Brockpcrt,  16  N.  Y.  161.  Referring  to  mnnicipal 
charters,  (page  171,)  he  says: 

''But  it  is  well  known  that  such  charters  are  never  imposed 
upon  municipal  bodies,  except  at  their  urgent  request  While 
they  may  be  governmental  measures  in  theory,  they  are  in  fact 
regarded  as  privileges  of  great  value,  and  the  franchises  they 
confer  are  usually  sought  for  with  much  earnestness  before 
granted;  The  surrender  by  the  government  to  the  municipality 
of  a  portion  of  its  sovereign  power,  if  accepted  by  the  latter^ 
may  with  propriety  be  considered  as  affording  ample  consid- 
eration for  an  implied  undertaking  on  the  part  of  the  corpo- 
ration to  perform  with  fidelity  the  duties  which  the  charter 
imposes."  *  *  *  «it  follows  from  the  preceding  reasoning 
that  if  we  regard  the  injury  to  the  plaintiff  as  the  result  of 
mere  neglect  to  keep  the  highways  of  the  village  in  repair, 
the  defendants  would  be  responsible  in  this  action  for  such 
neglect  upon  the  grauncjl.that  their  a<;ceptance  of  the  franchise 
granted  by  their  charter  raised  an  implied  undertaking  or 
contract  on  their  part  to  perform  that  duty,  which,  upon  the 
principles  referred  to,  inures  to  the  benefit  of  every  individual 
interested  in  such  performance." 

>The  decisioh'iof  the  cas^  was  placed  on  other  grounds;  and 
yet  these  (£k?^a  of  Justice  Selden  form  the  basis  for  all  subse- 
quent decisions  holding  municipal  corporations  liable  in  such 
cases  for  mere  non-feasance.  Mr.  Justice  Cooley  quotes  them 
as  authority  in  his  (Assenting  opinion  in  Detroit  v.  Blakeby,  and 
lays  thenl  down  as  law  in  his  valuable  work  on  Oonstitutional 
Limitations,  247,  248;  aud  their  doctrine  iias  even  been  coun- 
tenanced by  the  supreme  court  of  the  United  States.  ( 1  Black, 
89^  50.)  Let  us  examine  this  reasoning.  It  is  asserted  that 
^^Buoh  charters  are  never  imposed  upon  municipal  bodies  ex- 
eept'at  their  urgent  request."  We  do  not  know  whether  this 
genferal:^  statement  of  fa(lt  waft  true  or  untrue  iti  New  York 
when :' Ja«tioe  SeHen  wrote  his  opiiiion.  fts  trutJi  br  fiilsity 
isvnot'  apparent  from  the  report  of  th^  case,  and  we  presume 
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it  was  not  in  the  record.  Neither  do  we  think  it  such  a  mat- 
ter  of  public  history  as  the  courts  will  take  judicial  notice  of 
without  proof.  Justice  Selden  then  says,  that  while  municipal 
charters  "may  be  governmental  measures  in  theory,  they  are, 
in  fact,  regarded  as  privileges  of  great  value,  and  the  franchises 
they  confer  are  usually  sought  for  with  much  earnestness  be- 
fore they  are  granted."  The  foregoing  remarks  apply  also  to 
this'" assertion.  But  granting  it  to  be  true,  we  submit  whether 
it  is  not  an  immaterial  statement  of  fact  •  Are  petitioners  to 
the  legislature  affected  differently  from  other  citizens  by  the 
enactment  of  a  statute  embodying  the  recommendations  set 
forth  in  their  petition?  Is  even  a  member  of  the  legislature 
who  introduces  a  bill  and  secures  its  enactment,  peculiarly 
bound  by  its  provisions?  We  think  these  questions  must  be 
answered  in  the  negative.  Thetfe  assertions  of  Justice  Selden 
are  made,  apparently,  as  an  inducement  to  the  following  legal 
propositions,  viz.  : 

"The  surrender  by  the  government  to  the  municipality  of 
a  portion  of  its  sovereign  power,  if  accepted  by  the  latter  may 
with  propriety  be  considered  as  affording  ample  consideration 
for  an  imp]ie<l  undertaking  on  the  part  of  the  corporation  to 
perform  with  fidelity  the  duties  which  the  charter  imposes."' 
And  the  defendants,  the  trustees  of  the  village  of  Brockport^ 
would  be  responsible  for  neglect  to  keep  the  streets  in  repair 
"upon  the  ground  that  their  acceptance  of  the  franchise 
granted  by  their  charter  raised  an  implied  undertaking  or 
contract  on  their  part  to  perform  that  duty,  which  inures  to 
the  benefit  of  every  individual  interested  in  such  perform- 
ance." 

Now,  granting  for  the  sake  of  deference  to  the  learned 
and  able  judge  who  wrote  the  opinion,  that  this  language 
h$d  some  meaning  in  the  state  of  New  York  when  written , 
let  us  see  if  it  has  any  force  in  Kansas.  Is  "the  surrender 
by  the  goverbment  to  the  municipality  of  a  portion  of  its 
sovereign  power"  a  possibility  in  Kansas?  We  think  not; 
(Const.,  Art  12,  §§1,5.)  The  legislative  power  over  cities  is 
as  plenary  as  it  is  over  connties,  townships  and  school  distriets. 
Each  of  these  organizations  is  invested  with  certain  powers 
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which  may  be  modified  or  entirely  taken  away  at  the  will  of 
the  legislature,  which  surrenders  nothing.  The  next  step  to- 
ward liability^  according  to  Judge  Belden's  opinion,  is,  accept- 
ance of  the  charter  by  the  municipality.  This  is  another 
impossibility  here;  for  acceptance  implies  and  presupposes  the 
power  to  reject.  And  we  know  that  a  city  having  a  popula- 
tion exceeding  two  thousand  has  no  more  right  to  reject  the 
act  to  incorporate  cities  of  the  second  claaa,  than  a  county, 
township  or  schoQl  district  has  to  reject  the  several  laws  en- 
acted for  its  government.  The  next  proposition  in  the  opin- 
ion is,  that  such  surrender,  if  accepted,  ^*  may  with  propriety 
be  considered  as  affording  ample  compensation  for  an  mplied 
undertaking  on  the  part  of  the  corporation,  to  perform  with 
fidelity  the  duties  which  the  charter  imposes,''  and  the  con- 
clusion is  then  drawn  that  such  surrender  and  such  accept- 
ance  by  the  trustees,  actually  ^^  raised  an  implied  undertaking  or 
contract  on  their  part  to  perform"  the  duty  of  repairing  the 
streets,  which  contract  "inures  to  the  benefit  of  every  indi- 
vidual interested"  in  its  performance.  The  opinion  repre- 
sents the  state  as  farming  out  its  sovereign  powers  for  a 
consideration.  And  what  is  the  consideration  T  If  it  be  the 
"surrender,"  then  such  "surrender"  is  both  the  considera- 
tion and  subject-matter  of  the  contract  The  state  not  being 
originally  liable  to  individuals  on  account  of  injuries  from 
defective  streets,  it  had  no  immunity  to  gain  by  a  "sur- 
render" of  its  powers  to  subordinate  organizations.  Imma- 
nity  from  being  called  to  account  by  the  citizen  or  subject  for 
the  mode  of  exercising  governmental  functions,  is  one  of  the 
essential  attributes  of  sovereignty.  Unincorporated  commu- 
nities are  exempt  from  liability  to  individuals  for  neglect  to 
repair  highways.  Bat  it  is  one  of  the  queer  results  of  the 
strange  reasoning  of  Justice  Selden,  that  if  sovereign  powers 
be  imparted  to  such  communities  by  the  state,  then  such  com- 
munities become  ipso  facto  liable  to  account  to  every  person  in 
the  world  for  the  mode  of  exercising  those  powers,  and  if 
authority  to  repair  highways  be  conferred,  then  such  com- 
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munities  are  bound,  as  by  a  covenant  obligation,  to  a  perfect 
execution  of  such  authority. 

In  our  state,  the  conferring  of  corporate  powers  upon  com- 
munities cannot  be  regarded  in  the  light  of  a  contract  between 
the  municipality  and  the  state,  because — Ist,  There  is  but  one 
party — the  state;  the  municipality  being  the  mere  creature  of 
the  legislative  act,  which  at  once  creates  it  a  legal  entity,  con- 
fers its  powers  upon  it,  and  fixes  its  liabilities.  2d,  There  is 
no  consideration  moving  from  the  community  to  the  state,  nor 
from  the  state  to  the  community,  except  the  general  welfare, 
which  we  must  presume  to  be  the  motive  for  all  legislation. 
8d,  The  community  does  not  assent,  to  the  act  of  the  legisla- 
ture, for  it  has  no  power  to  dissent  from  it.  4th,  There  is  no 
subject-matter  of  contract  The  legislature  cannot,  under  our 
constitution,  barter  away  its  powers;  and  the  communities 
have  nothing  which  they  can  confer  upon  the  legislature  or 
the  state  government,  except  by  the  united  action  of  all  the 
people  in  the  forms  prescribed  by  the  constitution.  Indeed,  the 
distinction  between  public  and  private  corporations,  in  respect 
to  the  nature  of  their  charters,  was  recognized  in  the  DarU 
mmUh  OoUege  Case,  and  it  may  be  considered  as  a  well*4ettled 
principle  of  American  jurisprudence,  that  public  municipal 
charters  are  not  to  be  regarded  as  contracts:  (Dillon  on  Munic. 
Corp.,  §80.)  If  then,  such  a  eharter  is  not  a  contract  be- 
tween the  municipality  and  the  state,  how  can  it  either  be  a 
contract  or  raise  a  contract,  express  or  implied,  between  the 
municipality  and  every  person  in  the  world  who  may  happen 
to  travel  upon  its  streets?  It  will  not  be  contended  that  there 
IB  any  such  express  contract.  How  is  an  implied  one  "  raised?'' 
An  implied  contract,  as  well  as  an  express  one,  must  have  com- 
petent parties,  a  consideration,  assent  of  the  parties,  and  a  sub- 
ject-matter. The  illustrations  given  by  Sir  William  Blackstone 
show  that  all  these  requisites  are  necessary.  (2  Bl.  Com.  448.) 
Now,  as  between  the  individual  and  the  municipality,  what  is 
the  consideration?  how  and  when  is  the  assent  given?  and 
what  is  the  subject-matter  of  the  contract?  We  cannot  im* 
agine.    When  it  is  admitted  that  a  charter  is  not  a  contract 
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between  the  municipality  and  the  state,  the  theory  of  an  im- 
plied contract  with  the  individual  falls  to  the  ground.    The 
only  English  authorities  quoted  as,  sustaining  the  doctrine  of 
municipal  liability  to  individuals  in  such  cases  are  based  wholly 
upon  the  idea  of  a  contract  between  the  municipality  and  the 
crown.  The  Mayor  of  Lynn  v.  Turner ^  Cowp.  86;  Hadey  v.  The 
Mayor  and  Bury  esses  of  Lyme  Regis  ^  5  Bing.  91;  S.  C,  3  Barn. 
&  Adolph.  77,  and  1  Bing.  K  0. 222.     The  mode  of  constitut- 
ing our  municipal  corporations,  and  their  powers,  privileges 
and  relations  to  the  government,  when  constituted,  are  so  dis- 
similar from  those  of  Eugland  existing  by  royal  grant,  that  ad- 
judged cases  as  to  the  liabilities  of  such  corporations  in  England 
are  not  of  much  value  as  precedents  here.  (Dillon  on  Munic. 
Corp.,  chapter  3;  36  N.  H.  284.)    The  case  of  Lynn  v.  Turner^ 
supra,  in  the  King's  Bench,  was  upon  the  pleadings.     The  ac- 
tion against  the  corporation  was  for  not  repairing  and  cleansing 
a  certain  creek  into  which  the  tide  of  the  sea  was  accustomed 
to  flow  and  reflow,  as  from  time  immemorial  they  had  been  used, 
whereby  the  sea  was  prevented  from  flowing  therein,  so  that 
said  creek  was  rendered  unnavigable,  and  the  plaintifi*  was 
obliged  to  carry  his  corn  round  about.     It  was  urged  by  Mr. 
Baldwin  for  the  corporation,  that  the  declaration  showed  the 
locus  in  quo  to  be  a  navigable  river,  and  therefore  in  the  nature 
of  a  highway,  common  to  all,  and  that  no  private  action  would 
lie.    But  Lord  Mansfield  said,  ^^ Ex  facto  oritur  jus.    How  does 
it  appear  that  this  is  a  navigable  river?     The  flowing  and  re- 
flowing  of  the  tide  does  not  make  it  so;  for  there  are  many 
places  into  which  the  tide  flows  that  are  not  uavigable  rivers; 
and  the  place  in  question  may  be  a  creek  in  tlieir  own  private 
.estate,"     Mr*  Baldwin  answered:  "Then  it  was  incumbent  on 
thQ  plaintiff  to  show  a  special  reason  or  tenure  why  the  cor- 
poration ought  to  repair,  for  they  are  not  bound  of  common 
.right  "7-7  siting  authorities.     Lord  Mansfield  did- not  dispute 
thi§  proposition,  ;but  only  rejoined:  'Alt  is  here  alleged  that 
;th^  corporation  iavo  from  time  immemorial  been  used  to  re- 
,pjiir.     It  ^tatfls,  therefore,,that  they,  are  bound  by  prescription, 
jand  it  P^iah^:bj0  ^®  Y^'T  ^Jwditiop  aud  terms  of  their  creation 
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or  charter."  The  judgment  was  therefore  affirmed.*  It  will 
be  observed  that  the  court  decided  only  two  points:  let,  That 
it  did  not  appear  from  the  declaration  that  the  creek,  was  a 
navigable  river  or  highway;  that  it  might  *'be  a  creek  in  their 
own  private  estate."  2d,  That  an  allegation  of  immemorial 
usage  to  repair,  was  equivalent  to  an  averment  that  the  cor- 
poration w^as  bound  by  prescription  to  repair,  which  "might  be 
the  very  condition  and  terms  of  their  creation  or  charter." 

In  Henley  v.  Lyme  JRegiSj  supra,  which  was  for  damages  to 
real  estate  on  account  of  the  non-repair  of  a  certain  pier  and 
sea-wall,  it  appeared  that  the  charter  granted  by  Charles  I  not 
only  pardoned,  remised,  and  released  to  the  mayor  and  bur- 
gesses, and  their  successors  forever,  27  marks  of  the  32  marks 
anciently  due,  and  gave  them  the  proceeds  of  certain  fines  and 
amerciaments,  but  the  king  then  granted  "  full  power  and  au- 
thority and  license  from  time  to  time,  forever,  to  dig  stones 
and  rocks  in  any  place  whatsoever,  within  the  borough  and 
parish  of  the  town  aforesaid,  out  of  the  sea  and  on  the  sea 
shore,  in  the  borough  and  parish  aforesaid,  adjoining  to  the 
said  borough  or  town,  for  the  reparation  and  amendment  of 
the  port  and  building  aforesaid,  called  the  pier,  quay  or  cob, 
and  other  necessary  reparations  and  common  works  of  the 
same  town  and  borough,"  and  the  king  therein  willed  that  the 
mayor  and  burgesses  and  their  successors  should  at  their  own 
costs  and  charges  thenceforth  forever  repair,  support  and  main- 
tain the  same  as  often  as  it  should  be  necessary.  And  the 
mayor  and  burgesses  having  accepted  this  charter,  it  was  held 
uoat  they  were  legally  bound  to  make  such  repairs,  and  that 
an  action  mi^ht  be  maintained  for  a  direct  and  particular  dam- 
age sustained  by  an  individual  in  consequence  of  neglect  to 
make  the  necessary  repairs.  We  can  see  no  dl^culty  in  call- 
ing this  transaction  a  cQptract  or  covenant  between  the  crown 
and  the  mayor  and  burgesses.  The  transaction  was  of  the 
same  nature  as  that  between  George  ni  and  the  Trustees  of 
Dartmouth  College.  There  were  competent  parties,  a  consid-. 
eration,  a  subject-matter,  and  assent  of  the  pi^rtiepj.    These  con- 
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stitute  a  contract.  The  only  real  point  of  difficoltj  in  the  ohm 
was,  whether  the  contract  so  inured  to  the  benefit  of  individuab 
that  they  might  maintain  their  actions  for  special  damages  sus- 
tained by  them. 

We  think  it  quite  plain  that  Judge  Selden's  theory  of  mn- 
nicipal  liability,  in  this  country  is  not  sustained  by  these  cases, 
nor  by  reason.  Judge  Dillon  very  justly  characterizes  it  as 
"purely  ideal.'*  (Dillon  on  Munic.  Corp.,  §765.)  And  there- 
upon Judge  Dillon  advocates  a  theory  of  his  own  which  is  cer- 
tainly very  indefinite  and  unsatisfactory,  if  not  also  "purely 
ideal."    He  says: 

"  This  liability  on  the  part  of  municipal  corporations  springs, 
as  we  think,  from  the  particular  nature  of  the  duUy  enjoined, 
which  must  relate  to  the  local  or  special  interests  of  the  mu- 
nicipality, and  be  imperative  and  not  discretionary  or  judicial, 
and  from  the  means  given  for  its  performance,  which  must  be 
ample,  or  such  as  were  considered  to  be  so  by  the  legislature." 

What  are  the  local  or  special  interests  referred  to?  Are  not 
all  the  interests  named  in  and  regulated  by  the  act  incorporat- 
ing cities  of  the  second  class,  of  some  local  and  special  import- 
ance to  such  cities T  Let  us  refer  to  some  of  them:  Such  citieB 
are  "authorized  and  empowered  to  enact  ordinances:"  1st, 
For  opening  and  improving  streets,  avenues,  and  alleys,  mak- 
ing sidewalks,  and  building  bridges,  culverts  and  sewers.  (Laws 
1878,  p.  128.)  These  have  a  local  and  a  general  importance. 
Every  person  in  the  world  is  free  to  use  the  improvements, 
although  persons  living  in  the  vicinity  are  chiefly  benefited  by 
them.  2d,  For  imposing  a  license  tax  on  auctioneers,  etc 
(Laws  1872,  p.  206,  §  47.)  This  is  more  especially  a  "  local  and 
special"  interest.  8d,  For  restraining  and  prohibiting  riots, 
assaults,  disturbances,  indecent  shows,  and  the  discharge  of 
firearms,  etc.  (Laws  1872,  p.  207,  §  60.)  This  is  partly  of  local 
and  partly  of  general  interest  4th,  For  regulating  and  pro- 
hibiting tiie  running  at  large  of  cattle^  hogs,  etc.  (Laws  1872, 
p.  207,  §51.)  This  might  be  termed  a  "local  and  special"  in- 
terest 6th,  For  procuring  fire  apparatus,  organizing  fire 
companies,  etc  (Laws  1872,  p.  208,  §58.)     This  might  be 
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termed  a  local  interest.  Other  powers  might  be  mentioned, 
but  these  are  sufficient  for  illustration.  Kow  which  of  these 
five  classes  of  powers  or  duties  are  ^4mperative/'  and  which 
"discretionary,  or  judicial?"  They  are  each  and  all  conferred 
apparently  as  legislative  powers.  They  are  nowhere  referred  to 
in  the  statute  as  duties.  There  is  nothing  to  indicate  that  the 
first  is  more  "imperative,"  or  less  "discretionary  or  judicial," 
than  any  of  the  other  four.  And  it  would  seem  that  tiie  power 
to  repair  sidewalks  is  not  even  therein  expressly  granted,  but 
only  impliedly  conferred  by  the  authority  given  to  make  side- 
walks and  to  levy  assessments  for  "  making  and  repairing  side- 
walks." (Laws  of  1878,  p.  128.) 

There  is  abundant  authority  for  saying  that  in  the  absence 
of  statute  no  action  lies  at  tide  suit  of  an ,  individual  for  the 
negligent  or  improper  exercise  of  any  of  the  four  classes  of 
powers  last  named.  8  Pet.  898,  409;  Dillon  on  Munic  Corp., 
§756;  18  B.  Mon.  559;  12  Ohio  St  875;  98  Mass.  221;  1  Allen, 
172;  1  Sandf.  465;  11  K.  Y.  896;  104  Mass.  87;  19  Ohio  St  19; 
88  Wis.  814. 

As  to  the  power  to  make  sidewalks,  (one  of  the  first  class  of 
powers,}  this  court  has  decided  that  its  exercise  is  discretionary. 
9  Kas.  155, 161 ;  11  Kas.  884, 892.  By  what  process  of  reason- 
ing is  it  determined,  that  while  the  language  of  the  charter 
authorizing  the  city  to  make  sidewalks  and  to  levy  assessments 
for  making  and  repairing  the  same,  confers  a  discretumary  power 
to  make^  it  imposes  an  imperative  duiy  to  repair?  It  certainly 
requires  the  exercise  of  judgment  and  discretion  to  determine 
when  and  how  repairs  should  be  made,  or  whether  they  should 
be  made  at  all.  This  court  has  decided  that  after  a  city  has 
constructed  a  sewer  or  drain  for  the  purpose  of  carrying  oft' 
surface-water,  it  may,  in  its  discretion,  wholly  abandon  or  dis- 
continue the  same,  and  never  make  any  further  use  of  it  (9 
Eas.  608.)  Why  may  it  not  for  a  sufficient  reason  abandon  a 
sidewalk?  And  who  shall  determine  the  sufficiency  of  the 
reason — the  city  council,  or  the  courts?  We  are  not  aware 
that  the  courts  have  ever  assumed  jurisdiction  of  such  affiiirs. 


872  SUPREME  COURT  OF  KANSAS. 

Jansen  v.  City  of  Atchison. 

We  have  now  examined  the  question  of  liability  as  arising 
from  "the  particular  nature  of   the  duty  enjoined."     But 
Judge  Dillon  thinks   there  is  another  element  essential  to 
liability.     The  means  given  for  the  performance  of  the  duty 
"  must  be  ample,  or  such  as  were  considered  to  be  so  by  the 
legislature."    We  know  of  no  instance  wherein  the  legisla- 
ture has  stated  that  it  considered  the  means  given  ample  to 
the  exercise  of  any  power,  or  the  performance  of  any  duty. 
How  shall  the  point  be  determined?    Is  it  a  legislative,  or  a 
judicial  question?     Shall  it  be  settled  by  the  legislature,  the 
city  council,  or  the  courts?    ff  by  the  courts,  then  is  it  a 
question  of  law  for  the  court,  or  a  question  of  fact  for  the 
jury?    A  city  of  the  second  class  cannot,  under  the  present 
law,  keep  any  fund  on  hand,  nor  incur  any  general  indebted- 
ness, for  repairing  sidewalks.     It  may,  after  notice  in  some 
cases  and  without  notice  in  others,  cause  sidewalks  to  be  re- 
paired, and  levy  assessments  upon  the  abutting  lots  to  pay 
for  the  same.  (Laws  of  1873,  p.  130.)    But  suppose  no  con- 
tractor will  make  the  repairs  and  wait  for  his  pay  until  the 
assessment  can  be  collected:  must  the  city  appropriate  money 
from  other  funds,  or  borrow  it  for  the   purpose?     And  in 
case  the  city  have   no  surplus  funds,  and   no  credit,  what 
then?    We  are  not  aware  that  the   defenses   suggested  by 
these  questions  have  ever  been  made  in  any  court,  but  we 
submit  whether  they  would  not  be  good  upon  the  theory  of 
amplitude  of  means  being  an  element  necessary  to  liability. 
Such  defenses  would  certainly  be  very  troublesome.     On  the 
whole.  Judge  Dillon's  theory  of  municipal  liability  in  such 
cases  seems  to  be  "purely  ideal,"  if  indeed  it  does  not  resolve 
itself  into  the  theory  of  Justice  Selden. 

There  is  still  another  theory  of  municipal  liability  in  such 
cases,  the  only  remaining  one  that  has  come  to  our  notice. 
It  was  advanced  by  Nelson,  0.  J.,  in  Tfic  Mayor j  ^.,  of  Nm 
York  V.  Furze,  8  Hill,  612.  The  doctrine  is  laid  down,  that 
the  legislative  gfant  to  a  municipality  of  power  to  do  an  act 
is  equivalent  to  the  injunction  of  a  dviy  to  perform  it,  and  is. 
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based  upon  the  rule  of  construction,  which  sometimes  gives 
to  the  word  "may"  the  force  and  effect  of  "must."  Thift 
doctrine  has  since  been  repeatedly  disapproved  in  such  cases 
in  New  York.  (1  Denio,  600;  82  K  T.  489,  499.)  The 
word  "  may  '*'  is  not  used  in  the  grant  of  power  to  cities  of  the 
second  class;  the  words  are  "authorized  and  empowered." 
And  we  have  before  seen  that  the  authority  to  repair  side- 
walks is  only  impliedly  granted.  But  even  if  the  power  to 
repair  had  been  conferred  by  the  use  of  the  word  "  may,"  we 
think  it  would  not  affect  the  matter,  for  we  know  of  no  in- 
stance in  which  the  rule  of  construction  in  question  had  been 
applied  to  legislative  grants  of  power  to  any  of  the  subdi- 
vision^  of  the  state.  If  the  grant  of  poiacr  is  equivalent  to 
the  injunction  of  a  duty,  and  the  injunction  of  a  duty  binds 
the  municipality  as  by  a  covenant  to*  perform  that  duty,  and 
if  every  individual  interested  in  the  performance  of  the  duty 
may  maintain  an  action  for  the  breach  of  the  covenant,  then 
we  have  indeed  by  judicial  construction  made  a  contract  be- 
tween the  municipality  and  every  person  in  the  world,  and 
this  only  by  a  grant  of  legislative  power!  We  think  the  dis- 
tinction between  the  mere  grant  of  power  and  the  injunction 
of  a  duty  to  perform,  is  well  taken,  and  is  in  consonance  with 
sound  reason.  Cole  v.  Medina^  27  Barb.  218;  Peck  v.  Baiatiay 
82  Barb.  634,  644.  Those  were  stronger  cases  against  the 
municipality  than  is  the  case  at  bar,  and  yet  it  was  held 
that  there  could  be  no  recovery.  Upon  the  theory  advanced 
in  MayOTy  ^c,^  v.  Furze^  the  municipality  would  be  liable  for 
negligent  or  imperfect  execution  of  any  of  the  powers  enumer- 
ated in  the  five  classes  heretofore  referred  to,  saying  nothing 
of  others  granted  or  to  be  granted.  We  have  now  examined 
all  the  theories  within  our  knowledge  upon  which  the  doc- 
trine of  a  common-law  liability  in  such  cases  has  been  said 
to  rest  We  do  not  regai'd  any  of  these  theories  to  be  the 
"perfection  of  reason,"  and  we  cannot  thc^refore  accept  any  of 
them  as  la^^. 

An  elSM*t  is  made  In  this  case  to  charge  the  city  with  lia- 
bilfty  because  the  niayor  and  council  enacted  certain  ordlnan- 
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ces  relating  to  the  duties  of  the  road  overseer^  the  repmring 
of  sidewalks,  etc.  We  had  supposed  that  if  there  was  any 
liability  on  the  part  of  the  city  it  arose  either  upon  the  oon- 
structiou  and  interpretation  of  certain  statutes  of  the  state, 
or  from  some  principle  of  the  common  law;  but  it  is  hard 
to  treat  with  seriousness  the  notion  that  the  rights  or  lia- 
bilities of  the  city  are  to  be  tried  upon  the  basis  of  the  gen- 
eral ordinances  of  the  city.  If  the  mayor  and  council  can, 
by  general  legislation,  charge  the  city  with  liabilities  un- 
known to  the  common  law  or  the  statutes  of  the  state,  we 
see  no  good  reason  why  they  may  not  in  like  manner  invest 
the  city  with  rights  before  unknown.  When  legal  processes 
shall  bring  about  these  results,  we  may  expect  such  a  revo- 
lution in  the  mechanical  forces  that  a  man  may  lift  himself 
by  his  boot-straps.  It  is  often  difficult  to  find  authorities 
directly  in  point  on  questions  involving  legal  absurdities; 
but  we  think  the  following  are  sufficient  in  this  instance: 
Vandyke  v.  City  of  Cmcirmati^  1  Disney,  532;  IHllon  on  Munic 
Corp.,  §  261. 

2.  If  in  certain  cases  an  action  may  be  maintained  against 
a  city  of  the  second  class  for  injuries  caused  by  neglect  to 
repair  sidewalks,  we  submit  that  this  is  not  one  qf  such  cases. 
We  think  it  safe  to  say  from  the  plaintiff's  own  evidence,  that 
neither  he  nor  the  city  authorities  knew  of  any  defect  in  this 
area  covering,  rendering  the  same  either  dangerous  or  unsafe. 
If  he  had  supposed  so,  ordinary  prudence  would  have  required 
him  to  use  the  rear  entrance  mentioned  in  his  testimony.  Be- 
sides he  testifies  substantially  that  there  was  nothing  upon  its 
surface  indicating  that  it  was  defective,  and  that  he  supposed 
it  safe.  And  the  witnesses  are  all  agreed  on  this  point.  His 
talk  with  the  street  commissioner  could  not  therefore,  have 
charged  the  city  with  notice  that  it  was  dangerous  and  unsafe. 
The  utmost  that  could  have  been  conveyed  by  that  conversa- 
tion was,  that  the  boards  were  rather  old,  though  not  rotten, 
and  the  sidewalk  somewhat  rough.  Although  tlie  plaintiff 
had  been  an  occupant  of  the  premises  for  eighteen  months,  he 
did  not  know  that  any  of  the  sills  or  joists  were  defective,  and 
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yet  it  was  the  breaking  or  displacement  of  one  of  them  that 
caused  the  accident.  He  did  not  know  what  broke,  but  two 
other  witnesses  did  know.  And  their  testimony  on  that  point 
is  corroborated. 

It  is  a  well-established  principle  that  cities  are  not  liable  for 
defective  streets  or  sidewalks  unless  they  have  actual  notice  of 
the  defect  that  caused  the  injury,  or  unless  the  defect  is  of  such 
a  nature  or  has  existed  for  so  long  a  time  that  notice  on  its  part 
must  be  presumed.  Shear,  ft  Redf.  on  Neg.  §§  148,  407;  Dillon 
on  Munic.  Corp.,  §790;  24  Wis.  649;  15  Mich.  307;  9N.T. 
466;  86  Sarb.  226;  6  Duer,  674.  In  the  case  at  bar  the  de- 
fect was  latent,  and  therefore  actual  notice  must  be  brought 
home  to  the  city,  or  it  cannot  in  any  event  be  made  liable. 
The  only  circumstances  even  remotely  tending  to  show  notice 
to  the  city  was  the  conversation  between  the  plaintiff  and  the 
street  commissioner.  But  as  the  plaintiff  and  all  the  other 
occupants  of  the  house  who  were  witnesses,  testified  that  they 
considered  the  covering  of  the  area  ^a/e,  even  up  to  the  mo- 
ment of  the  accident,  we  do  not  see  how  that  conversation 
oould  have  charged  the  city  with  notice  that  it  was  dcmger* 

0U8. 

8.  There  is  still  another  phase  to  this  case.  If  the  plaintiff 
18  entitled  to  recover,  should  such  recovery  be  against  the  city, 
or  Mr.  Otis,  or  both  the  city  and  Mr.  Otis?  The  accident  could 
not  have  occured  had  not  the  basement-way  been  constructed 
under  the  street  by  Mr.  Otis  for  his  own  benefit  and  the  conveni- 
ence of  his  tenants.  It  was  his  duty  to  see  that  the  part  of  the 
street  or  sidewalk  occupied  by  the  basement-way  or  area  was 
made  and  kept  as  safe  as  if  such  basement-way  or  area  had  not 
been  built.  This  area  and  covering  were  constructed  with  ref- 
erence to  the  building.  The  joists  were  supported  in  the  ma- 
sonry of  the  building  and  area.  If  either  of  the  defendants 
is  liable,  we  think  it  should  be  the  landlord,  for  whose  benefit 
the  basement-way  or  area  was  made.  Dillon  on  Munic.  Corp., 
§794;  2  Black,  418, 424;  4  Wall.  667;  18  N.T.79,84;  9  Allen, 
17;  28  Pick.  24,  82;  10  Gray,  496. 
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Aaron  S.  Everesty  for  defendant  Otis: 

It  is  admitted  that  Otis  was  the  owner  of  the  lot  in  front  of 
which  the  defective  sidewalk  was  constructed.  But  the  un- 
disputed evidence  is,  that  the  premises  were  demised  and  leased 
to  Mrs.  T.  R.  Jansen,  step-mother  of  the  plaintiff,  and  had  been 
so  leased  to  and  occupied  by  her  since  the  1st  of  October  1870; 
that  by  the  terms  of  said  lease  said  tenant  was  to  keep  said 
premises  in  good  repair  during  said  lease  at  her  own  expense; 
that  the  plaintiff  had  full  knowledge  of  the  terms  of  said  lease, 
and  executed  the  same  on  the  part  of  Mrs.  Jansen,  as  her 
agent;  that  she  received  said  demised  premises  in  good  order 
and  condition;  that  said  premises  at  the  time  of  the  injury 
were  in  her  possession,  occupancy  and  under  her  control. 
The  evidence  of  the  plaintiff  shows  that  the  premises  were 
occupied  for  hotel  purposes  by  Mrs.  Jansen,  and  that  he  was 
clerking  for  her,  and  engaged  in  his  business  as  such  clerk 
waiting  on  a  guest  at  said  hotel  at  the  time  of  the  alleged  in- 
jury; that  the  sidewalk  was  apparently  safe  at  the  place  of  the 
alleged  injury;  that  said  plaintiff  was  familiar  with  said  prem- 
ises, and  had  been  clerking  there,  and  in  the  occupation  thereof 
since  February  1872,  and  was  the  general  business  manager  of 
Mrs.  Jansen,  and  that  he  considered  the  covering  of  the  area 
wall  safe  to  travel  upon. 

1.  Was  there  any  legal  liability,  or  bounden  duty  on  the 
part  of  Otis,  by  reason  of  being  the  owner  of  the  premises  to 
repair,  and  maintain  the  sidewalks  in  question?  And  if  by 
any  contingency  it  can  possibly  be  held  that  such  was  his  doty, 
was  it  such  without  his  first  being  notified  by  the  proper  city 
authorities  to  make  such  repairs^  We  contend  that  there  is 
no  liability  or  duty  imposed  upon  the  lot-:Owner  by  the  statute 
in  such  cases.  Ordinance  Ko.  69,  in  force  at  the  time  of  injury, 
did  not  contemplate  any  notice  to  the  lot-owner,  or  impose  any 
luty  upon  hhn  whatever  in  reference  to  the  construction  and 
/epair  of  sidewalks,  but  clearly,  in  connection  with  the  other 
ordinances,  imposed  such  duties  upon  tha  city,  which  duties 
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were  also  imposed  on  it  by  the  general  laws  incorporating  citiec 
of  the  second  class.  The  city  was  empowered  to  m&ke  an^ 
repair  sidewalks,  and  impose  taxes  therefor  upon  the  abutting 
lot-owner.  It  was  not  a  matter  of  discretion  with  the  city  au- 
tnorities  to  exercise  or  not  to  exercise  the  corporate  duties 
imposed  by  law.  The  language  of  the  act,  though  permissive 
in  form,  is  in  fact  peremptory.  Giving  the  city  authority  and 
power  to  act,  was  in  effect  requiring  it  to  act.  The  power  was 
given,  not  for  the  benefit  of  the  city,  but  of  the  public;  and 
the  public  interest,  and  individual  rights,  called  for  its  exercise. 
4  Wallace,  446;  61111.160;  42111.507;  17ni.l46;  25111.437; 
16  N.  T.  159;  60  Barb.  878;  8  Hill,  612. 

2.  Is  said  Otis  as  landlord  and  owner  of  said  premises  liable 
to  his  said  tenant,  her  guests  or  employes,  for  injuries  occurring 
through  the  latent  defect  in  the  sidewalk  abutting  upon  the 
same,  when,  as  in  the  case  here,  there  is  no  proof  that  he  ever 
constructed  said  walk,  or  who  constructed  the  same — whether 
said  tenant,  or  said  city,  or  said  Otis?  Certainly  not.  The 
city  would  not  be  liable  in  such  a  case.  For  in  case  of  an  open 
and  apparent  defect  the  city  is  not  liable  without  actual  notice, 
or  without  the  defect  has  so  long  existed  that  notice  is  to  be 
presumed;  and  no  notice  can  be  presumed  of  a  latent  defect. 
The  city  is  not  an  insurer  against  accidents  upon  streets 
and  sidewalks,  nor  is  every  defect  therein,  though  it  may  cause 
injury,  actionable.  It  is  sufiicient  if  the  sidewalks  in  a  city 
are  in  a  reasonably  safe  condition  for  travel.  Sher.  &  Red.  Neg., 
§§898,407;  89Vt.  255;  35  N.  H.  74;  88  Iowa,  897;  Dillon  on 
Munic.  Corp.,  §  790;  4  Wallace,  195.  See,  as  to  latent  defects, 
2  Duvall,  (Ky.)  576.  Now  if  the  city  is  not  liable  under  the 
case  stated,  we  certainly  contend  that  the  case  is  much  stronger 
in  favor  of  defendant  Otis,  for  he  is  under  no  statutory  obliga- 
tions to  the  public  to  either  construct  or  repair  sidewalks,  and 
certainly  cannot  be  liable  for  a  latent  defect,  such  as  the  evi- 
dence shows  caused  the  injury  to  plaintiff  in  the  case  at  bar. 

8.  Was  Otis  in  any  way  liable  for  said  injury,  when  said 
premises  were  in  the  possession  and  under  the  entire  control 
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of  said  tenant,  who  received  the  same  in  good  condition,  and 
covenanted  by  the  terms  of  the  lease  to  keep  the  same  in  good 
condition  and  repair  at  the  said  tenant's  expense?  And  is  he 
liable  to  an  employ^  of  said  tenant  who  used  and  occupied 
said  premises,  as  the  business  manager  of  said  tenant,  haviag 
full  knowledge  of  the  terms  and  conditions  of  said  lease?  On 
this  we  say  the  law  is  well  settled,  that  neither  the  tenant  nor 
the  plaintiff  in  her  employ,  could  maintain  an  action  against 
Otis,  the  landlord,  for  personal  injuries  sustained  through  the 
defective  condition  of  the  building  or  appurtenances  thereto. 
59  Barb.  497;  8  Oregon,  206;  17  Mo.  282;  109  Eng.  Com.  Law, 
220.  Otis  certainly  cannot  be  charged  with  negligence  in  fail- 
ing to  repair,  when  the  defect  was  latent,  unknown  to  the 
plaintiff,  the  occupier  of  the  premises,  and  who  certainly  had 
better  means  of  ascertaining  and  knowing  its  existence  than 
Otis  could  possibly  have. 

4.  Is  Otis  liable  over  to  his  codefendant,  the  city  of  Atchi- 
son 7  On  this  point  we  submit,  that  the  settled  rule  of  law  is, 
that  where  the  premises  are  leased  out,  as  in  this  case,  and  not 
in  the  personal  possession  and  occupation  of  the  landlord,  that 
such  liability  over  does  not  and  cannot  exist  against  the  land- 
lord. Lowell  V.  Spalding,  4  Gushing,  277;  14  Gray,  249;  2  Sand£ 
301 ;  12  Ohio  St  92;  9  Allen,  21. 

The  opinion  of  the  court  was  delivered  by 

Brbwbr,  J. :  In  September  1 878,  the  plaintiff  in  error,  George 
Jansen,  commenced  his  action  against  the  city  of  Atchison  tod 
A.  G.  Otis  to  recover  damages  in  the  sum  of  ten  thousand  dol- 
lars, by  reason  of  personal  injuries  received  by  the  plaintiff  on 
statoiDMttf  August  10th  1878,  through  defects  in  a  sidewalk  of 
^••■^  one  of  the  public  streets  of  the  city  of  Atchison. 
Jansen  alleged  that  said  izguries  were  occasioned  by  defendant^ 
negligently  constructing  a  sidewalk  on  Oommercial  street,  and 
by  the  said  defendants  negligently  permitting  the  said  defects 
in  said  sidewalk  to  continue;  and  also,  from  the  def^dantB 
oeigligently  permitting  an  old,  defective  and  dangerooa  side- 
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walk  to  remain  and  exist  The  plaintiff  aldo  stated  in  his  peti- 
tion that  the  defendant  Otis  was  the  owner  and  possessor  of 
the  lot  and  premises  on  said  Oommereial  street,  in  front  of 
which  the  said  defective  sidewalk  existed  at  the  date  of  the  in- 
juries complained  of.  The  city  of  Atchison  filed  its  answer, 
admitting  that  such  city  was  a  city  of  the  second  class,  and 
a  body  corporate  and  politic,  as  stated  in  the  petition,  but 
denying  the  other  allegations,  statements  and  averments  con* 
tained  in  said  petition;  and  said  answer  alleged  that  the  dam- 
ages sustained  by  the  plaintiff  were  caused  by  the  negligence 
of  the  plaintiff  and  others,  for  whose  carelessness  and  negli- 
gence the  city  of  Atchison  was  not  liable.  Otis  filed  an  an- 
swer, admitting  the  ownership  of  the  lot,  and  alleging  that  the 
said  premises  were  at  the  date  of  the  alleged  injury,  and  for 
several  years  prior  thereto  had  been,  demised  and  leased  to 
plaintiff ^8  mother,  who,  in  connection  with  the  plaintiff,  at  the 
time  of  the  accident  and  for  a  long  time  prior  thereto  had  been 
in  the  occupancy  and  use  thereof  as  tenants  of  said  Otis,  having 
the  personal  care,  supervision,  and  entire  <5ontrol  of  said  prem- 
ises, the  buildings  thereon,  and  the  appurtenances  thereto;  that 
under  and  by  the  terms  of  said  lease,  said  tenants  were  to  keep 
said  premises  in  good  repair  at  said  tenants'  expense,  and  that 
they  received  said  premises  in  good  repair;  and  further  aver- 
ring that  he  (Otis)  had  no  knowledge  or  information  that  said 
sidewalk  was  unsafe  or  insecure,  and  that  it  was  the  duty  of 
his  codefendant,  the  city  of  Atchison,  under  its  corporate  pow- 
ers, to  maintain  said  sidewalks,  and  that  there  existed  no  lia- 
bility on  his  part' to  said  plaintiff,  and  no  liability  over  to  said 
city  of  Atchison;  and  that  said  accident  was  caused  by  want  of 
care  on  the  part  of  the  plaintiff,  and  by  negligence  and  failure 
of  duty  on  the  part  of  the  said  city  of  Atchison.  To  these 
answers  replies  were  duly  filed,  and  the  case  came  on  for  trial. 
fTo  question  was  raised  as  to  the  joinder  of  the  parties  defend- 
ant Indeed,  such  joinder  seems  to  have  been  desired  by  all, 
that  the  one  action  might  dispose  of  all  questions  growing  out 
of  the  injury.    After  the  plaintiff  had  introduce!^  his  testimony 
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«ach  defendant  filed  a  demurrer  to  the  evidence,  which  wai 
sustained  by  the  court,  and  judgment  rendered  in  their  favor 
and  against  the  plaintiff  for  costs. 

It  is  manifest  that  to  sustain  this  ruling  it  must  appear, 
either  that  there  was  absolutely  no  liability  on  the  part  of  the 
defendants  for  the  injuries  sustained  by  plaintiff — for  of  the 
fact  of  his  sustaining  injuries  there  is  no  question — or,  that 
there  was  a  total  failure  of  proof  as  to  some  matter  essential  to 
such  liability.  For  if  the  defendants  might  under  any  circum- 
stances be  liable  for  such  ^injuries,  and  there  was  testimony 
tending  fairly  to  establish  each  fact  essential  to  fix  a  liability, 
the  party  was  entitled  to  a  finding  as  to  those  &LCta  by  the  jury, 
and  could  not  be  deprived  thereof  by  an  order  of  the  court 
The  case  stands  in  a  different  attitude  before  us  from  that  it 
would  occupy  if  the  jury  had  passed  upon  the  testimony. 
Then  every  conflict  in  the  evidence  would  be  resolved  in  fiivor 
of  the  result  below ;  now  against  it 

Counsel  for  the  city  has  filed  an  elaborate  brief  in  support 
of  the  rulings  of  the  district  court,  in  which  he  contends  — 
first,  that  the  coatrol  and  care  which  a  city  of  the  second  class 
in  this  state  exercises  over  the  streets  and  sidewalks  of  the 
i.powertnnd  City,  arc  by  virtue  of  a  power  of  a  governmental 
rwol^uBg^'^'  character,  and  that  it  is  not  liable  to  the  private 

bridges,  streets  ,  .t»ii/»  t         • 

and  sidewalks,  actiou  of  au  ludividual  for  neglecting  to  exercise 
such  power,  or  for  its  imperfect  execution,  and  therefore  that 
the  city  cannot  be  liable  in  this  action;  second,  that  the  &cta 
of  this  particular  case  do  not  warrant  a  recovery  in  favor  of  the 
plaintiff;  and  third,  that  if  the  plaintift'  is  entitled  to  recover, 
such  recovery  should  not  be  against  the  city,  but  against  the 
defendant  Otis.  The  first  proposition  is  one  very  sweeping  in 
its  reach,  atid  if  true  gives  to  cities  an  immunity  from  responsi- 
bility which  to  most  would  seem  not  only  novel,  but  dangerous. 
To  the  support  of  that  proposition  counsel  devotes  the  major 
portion  of  his  brief.  He  reviews  the  reasons  given  by  courts 
and  writers  for  imputing  liability  to  cities  in  cases  of  this  na- 
ture, anid  claims  that  none  of  these  reaeons  are  sounds  and  con-' 
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eludes  therefrom  that  a  doctrine  has  become  engrafted  upon 
American  law  which  has  no  foundation  in  correct  legal  princi- 
ples, and  should  therefore  be  repudiated.  He  concedes  that 
this  court  has  hitherto  seemed  to  follow  the  line  of  adverse 
decisions,  but  contends  that  as  no  rule  of  property  is  involved, 
but  only  the  construction  of  powers  and  liabilities  granted  and 
fixed  by  statute,  the  doctrine  of  stare  decisis  should  not  outweigh 
reason,  and  that  the  question  should  be  reexamined  and  de- 
cided in  accordance  with  correct  principles.  It  may  be  well  to 
see  how  far  this  question  has  been  before  this  court,  and  the 
LiAbuujordty  various  rulings  thereon.  In  the  case  of  the  City  of 
SJgSp  Topeka  v.  TuttU,  5  Kas.  311;  the  petition  alleged  that 
lowed.  the  city  negligently  left  one  of  its  streets  out  of  re 

pair,  whereby  the  plaintiff  suffered  injury;  and  on  an  objection 
that  the  petition  was  insufficient,  this  court  held  that  it  was 
sufficient.    True,  no  specific  objection  was  pointed  out,  but  the 
court  decided  that  a  petition  stating  such  and  such  facts,  and 
presenting  the  very  question  in  issue  here,  was  good.     In  the 
case  of  the  City  of.  Atchison  v.  King^  9  Kas.  650,  the  question 
was  fairly  presented,  and  the  court  held  that  a  city  was  liable 
for  injuries  resulting  from  negligently-constructed  sidewalks, 
and  also  from  defects  subsequently  arising  and  negligently  per- 
mitted to  continue.    The  same  doctrine  was  recognized  in  CUy 
of  Ottawa  V.  Washabaughj  11  Kas.  124.     In  the  case  of  the  City 
of  Wyandotte  v.  White^  18  Kas.  191,  a  judgment  against  the  city 
for  injuries  sustained  through  a  defect  in  a  bridge,  a  part  of  the 
public  highway,  negligently  permitted  to  continue,  was  af- 
firmed.    In  Smith  V.  City  of  Leavenworth^  16  Kas.  81,  the  city 
was  held  responsible  for  injuries  resulting  from  negligence  in 
leaving  open  and  unprotected  an  area  and  cellar-way  in  the 
sidewalk.    See  also  the  case  of  the  City  of  Leavenworth  v.  Casey ^ 
McCahon's  Rep.  122,  decided  by  the  territorial  supreme  court, 
in  which  the  city  was  held  responsible  for  injuries  resulting 
from  a  negligent  construction  of  a  sewer.     And  in  these  de- 
cisions t^e  court  was  announcing  no  new  doctrine,  but  follow- 
ing the  almost  uniform  line  of  decisions  elsewhere.    La  Dillon 
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on  Municipal  Corporations,  §789,  the  law  is  summed  up  m 
these  words: 

"It  may  be  fairly  deduced  from  the  many  cases  upon  the 
subject,  referred  to  in  the  notes,  that  in  the  absence  of  an  ex- 
press statute  imposing  the  duty  and  declaring  the  liability, 
municipal  corporations  proper,  having  the  powers  ordinarily 
conferred  upon  them  respecting  bridges,  streets  and  sidewalni 
within  their  limits,  owe  to  the  public  the  duty  to  keep  them  in 
a  safe  condition  for  use  in  the  usual  mode  by  travelers,  and  are 
liable  in  a  civil  action  for  special  injuries  resulting  from  neg- 
lect to  perform  this  duty/' 

Among  the  many  cases  supporting  this  proposition  may  be 
named,  Weightman  v.  City  of  Washington^  1  Black,  S9 ;  West  v. 
Broekport^  16  K  T.  161;  Davenport  v.  Ruckman^  87  IS.  Y.  568; 
Norristoum  v.  Mayer,  67  Penn.  St  356 ;  R.  ^W.  H.  Township 
r.  Moorey  68  Penn.  St.  404.  There  are  many  others,  but  it  iB 
unnecessary  to  burden  the  records  with  citations.  The  supreme 
court  of  Michigan  by  a  divided  court  has  ruled  the  other  war, 
8  staradeetou.  -^^'^^^  ^'  -Bfafefty,  21  Mich.  84.  We  do  not  care  to 
Souid iStu  follow  counsel  in  his  discussion  of  the  reasons  given 
ov«itorn«d.    i^y  ^Y^^  various  courts  in  support  of  this  doctrine.    It 

may  be  that  those  reasons  are  not  altogether  satisfactory.  Per- 
haps if  it  was  a  new  question,  we  should  be  compelled  to  hold 
them  insufficient.  But  we  find  a  doctrine  generally  recognized 
in  the  courts  of  other  states,  generally  approved  by  eminent 
jurists,  hitherto  followed  by  this  court,  and  as  it  seems  to  us 
eminently  wise  and  just;  and  we  are  nn willing  to  abandon  it 
because  the  reasons  given  for  it  may  not  be  wholly  satisfactory. 
"We  concur  in  the  views  expressed  by  Mr.  Justice  Cooley  in  his 
dissenting  opinion  in  Detroit  v.  Blakeby,  from  which  we  quote: 
"The  decisions  which  are  in  point  are  numerous;  they  have 
been  made  in  many  different  jurisdictions,  and  by  many  able 
jurists — and  there  has  been  a  general  concurrence  in  declaring 
the  law  to  be  in  fact  what  we  have  already  said  in  point  of 
sound  policy  it  ought  to  be.  We  are  asked  nevertheless  to 
disregard  these  decisions,  and  to  establish  for  this  state  a  rule 
of  law  different  from  that  which  prevails  elsewhere,  and  dif- 
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ferent  from  that  which,  I  think,  has  been  understood  and 
accepted  as  sound  law  in  this  state  prior  to  the  present  liti- 
gation. The  reason  pressed  upon  us  for  such  a  decision  is, 
not  that  the  decisions  referred  to  are  vicious  in  their  results, 
but  that  the  reasons  assigned  for  them  are  insufficient,  so  that, 
logically,  the  courts  ought  to  have  come  to  a  different  conclu- 
sion. I  doubt  if  it  is  a  sufficient  reason  for  overturning  an 
established  doctrine  in  the  law,  when  its  results  are  not  mis- 
chievous,  that  strict  logical  reasoning  should  have  led  the 
courts  to  a  different  conclusion  in  the  beginning.  If  it  is, 
we  may  be  called  upon  to  examine  the  foundation  of  many 
rules  of  the  common  law  which  have  always  passed  unques- 
tioned.^'  We  adhere  then  to  the  rulings  heretofore  made  in 
this  court,  as  to  the  liability  of  a  city  for  injuries  resulting 
from  negligence  in  the  care  of  its  sidewalks  and  streets. 

Wq  pass  then  to  the  second  proposition  of  the  learned  coun- 
sel for  the  city;  and  here  he  contends  that  the  defect  in  the 
sidewalk  was  a  latent  defect,  and  that  the  city  had  no  notice 
.  ^  ^     *     of  its  existence  or  of  facts   sufficient  to  put  it 

t,  QuMttoa  of  ^ 

iyjiiy^Ni^  upon  inquiry.  K  this  be  true,  doubtless  the  city 
is  not  responsible,  and  if  the  testimony  leaves  no 
question  as  to  its  truth  there  was  no  error  in  sustaining  the 
demurrer.  This  compels  some  notice  of  the  testimony.  The 
injury  happened  in  this  wise:  Plaintiff  stepped  out  of  the 
door  of  a  building  upon  the  sidewalk,  and  as  he  stepped  upon 
it,  it  gave  way,  and  he  fell  through  into  an  area  beneath. 
There  was  testimony  tending  to  show  that  this  sidewalk  was 
made  of  cottonwood,  and  had  been  built  several  years;  that 
Cottonwood  in  such  a  position  is  liable  to  decay  in  a  less 
period  than  the  time  this  walk  had  been  there;  that  some  of 
the  joists  underneath  were  decayed,  and  through  their  rot- 
tenness the  walk  gave  way;  that  shortly  before  the  injury 
an  accident  had  happened  on  the  walk  in  front  of  a  near 
building,  and  that  plaintiff  had  spoken  to  the  street  commis- 
sioner of  the  city  about  this  walk,  and  requested  him  to 
repair  it.    It  was  by  ordinance  made  the  duty  of  the  street 
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commiBsioner  "to  thoroughly  examine  from  time  to  time  all 
walks,  eidewalks,  and  to  see  that  they  are  kept  in  good  re- 
pair/*   Now  it  seems  to  us,  that  here  was  testimony  which 
ought  to  have  gone  to  the  jury,  and  that  the  court  erred  in 
taking  the  question  from  them.     We  do  not  mean  to  intima  o 
that  a  jury  ought  to  find  from  this  testimony  that  sufficient; 
notice  existed  to  charge  negligence  upon  the  city,  but  simply 
that  here  was  a  question  of  fact  which  it  was  for  them,  and 
not  the  court,  to  pass  upon.     And  in  order  to  guard  against 
1.  Noticotocity    any  misconception,  we  desire  to  emphasize   the 
•idewaik.        fact,  that   before  the   jury  may  find    negligence 
they  must  be  satisfied  that  the  city  had  notice  of  the  defect, 
or  had  knowledge  of  facts  sufficient  to  put  it  upon  inquiry 
long  enough  before  the  injury  to  have  repaired   the  walk. 
Negligence  implies  some  omission  of  duty.     The  city  must 
have  been  in  fault    And  if  it  had  no  knowledge  of  any  defect, 
or  of  any  facts  from  which  it  might  reasonably  have  presumed 
that  there  was  a  defect,  it  is  not  to  blame,  and  cannot  be  said 
to  have  been  guilty  of  negligence.*   On  the  other  band,  though 
the  rottenness  of  the  stringers  was  not  apparent,  the  circum- 
stances might  have  been  such  that  a  man  of  ordinary  prudence 
would  have  expected  to  find  decay,  and  ought  to  have  made 
examination.     In  B,  ^  W.  H.  Township  v,  Moore^  68  Penn.  St. 
404,  the  defect  was  in  a  bridge  whose  timbers  had  decayed. 
The  decay  was  not  apparent  to  a  mere  outside  inspection,  but 
inasmuch    as    the   timbers    had   stood   for  such  a  length  of 
time  under  such  surroundings  as  would  ordinarily  produce 
decay,  the  court  properly  held  that  a  failure  to  make  a  critical 
examination  was  some  evidence  of  negligence.    See  also,  Wds- 
enberg  v.  Giy  of  Appleton,  26  Wis.  56 ;   Gitj/  of  Ripon  v.  BHile^ 
30  Wis.  614;  Mersey  Docks  v.  Oibbs,  11  H.  L.  Oases,  687.    In 
this  last  case  the  House  of  Lords  held,  "that  having  the  means 
of  knowledge,  and  negligently  remaining  ignorant,  is  equiva- 
lent in  creating  a  liability  to  actual  knowledge." 

As  to  the  third  proposition  of  counsel,  it  seems  to  us  that 
the  city  is  liable,  whether  it  have  a  cause  of  action  over  against 
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its  codefendant,  or  not.  The  fee  of  the  street  is  not  in  the  lot- 
owner,  but  in  the  county.  ComnCrs  Franklin  Co.  v.  Laihropy  9 
ft.  Lot-«ini«ti    Kas.  453;  A.  ^  N.  Eld.  Co.  v.  GarsidCj  10  Eas.  552. 

fuSu.  '■  The  control  of  the  street  is  in  the  city.  The  lot- 
owner  has  no  right  to  occupy  the  sidewalk  with  any  improve- 
ment, nor  to  excavate  beneath  it  for  any  area,  or  passage-way. 
{Smith  V.  City  of  Leavenworihj  15  Kas.  81.)  If  the  city  permits 
a  lot-owner  to  occupy  the  sidewalk,  or  obstruct  the  free  pas- 
sage over  it,  or  endanger  its  safety  by  excavations  beneath  it,  it 
does  not  thereby  relieve  itself  from  responsibility.  It  is,  as  to 
third  parties,  the  same  as  though  it  had  done  these  things  itself. 
In  other  words,  it  cannot  transfer  to  private  citizens  that  re- 
sponsibility which,  for  wise  purposes  of  public  policy,  tiie  law 
casts  upon  it,  in  reference  to  the  care  and  safety  of  its  streets  and 
walks.  Was  the  demurrer  of  the  defendant  Otis  properly  sus- 
tained? We  think  it  was.  The  only  allegation  in  the  petition 
pointing  toward  him  was,  that  he  was  the  owner  of  the  lot 
and  building  in  front  of  which  the  injury  occurred.  There 
was  no  allegation  or  intimation  that  the  defect  in  the  sidewalk 
resulted  from  any  negligence  or  omission  on  his  part  Negli- 
gence was  charged  upon  the  city,  not  upon  him.  So  that,  un- 
less a  lot-owner  is  responsible  for  all  injuries  resulting  from  a 
defective  sidewalk  in  front  of  his  lot,  the  petition  stated  no 
cause  of  action  against  him.  ]!Tor  is  there  anything  in  the  an- 
swer of  the  city  of  Atchison  which  discloses  a  cause  of  action 
against  him.  That  simply  admits  that  the  city  of  Atchison  is 
a  city  of  the  second  class,  denies  all  other  allegations  of  the 
petition,  and  alleges  that  the  injury  complained  of  was  caused 
by  the  negligence  of  plaintiff  and  others  for  whose  negligence 
the  city  was  not  responsible.  The  answer  of  Otis  does  not 
make  good  the  omissions  of  the  other  pleadings,  nor  state  any 
facts  tending  to  show  a  liability  on  his  part  But  passing  be- 
yond the  pleadings,  we  do  not  think  the  testimony  disclosed 
any  liability  on  his  part  It  appears  that  the  sidewalk,  at  the 
r.  ATM  iin<tor    place  of  accident,  was  some  twelve-and-a-half  feet  in 

prMumptioii.  width;  that  four  or  five  feet  from  the  building  was 
an  area  wall.    A  part  of  the  walk  reachipg  from  the  curbstone 

15— 'i»  JTot. 
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to  this  wall  rested  on  the  ground.  The  balance  on  stringers 
let  into  the  hoa^e  on  the  one  end,  and  resting  at  the  other  on 
the  wall.  This  walk  over  the  area  was  the  part  that  broke. 
The  area  was  partially  filled  with  dirt,  shavings,  etc.,  and  (ac- 
cording to  the  only  testimony  given  thereon)  was  not  and  in- 
deed could  not  be  used  for  any  purpose  in  connection  with  the 
building.  It  did  not,  according  to  the  plaintiff  himself,  furnish 
air  to  the  basement  or  cellar.  Whether  it  furnished  light  or 
not,  is  not  stated;  and  whether  the  front  of  the  cellar  or  base- 
ment was  walled  or  boarded  up  tight,  does  not  appear.  There 
is  no  testimony  tending  to  show  when  this  wall  was  built;  by 
whom,  or  for  what  purpose.  For  aught  that  the  testimony 
discloses,  it  may  have  been  built  there  by  the  city  to  protect 
the  dirt  of  the  street  from  washing  away,  or  as  a  support  to 
the  sidewalk,  or  for  any  other  conceivable  purpose.  Now,  or- 
dinarily an  area  is  supposed  to  be  for  the  benefit  of  the  adjoin- 
ing building,  for  light,  air,  approach,  or  storing;  and  there  may 
be  a  presumption  that  it  was  constructed  by  the  owner,  or  at 
his  instance,  or  for  his  benefit  But  when,  as  in  this  case,  the 
testimony  shows  that  it  was  not  for  the  benefit  of  the  building, 
that  it  was  not  for  air,  approach,  or  storing,  was  not  and  could 
not  be  used  for  any  purpose  in  connection  with  the  building,  it 
does  away  with  any  presumption  that  it  was  constructed  by  the 
owner,  or  that  he  is  responsible  for  injuries  resulting  from  it 
He  has  not  the  fee  of  the  street  or  sidewalk.  He  is  not  to  be 
presumed  to  be  trespassing  upon  the  property  of  the  public 
The  city  has  the  possession  and  control  of  street  and  walk. 
Any  work  done  above  or  below  the  surface,  is  presumptively 
done  by  it;  and  for  any  injury  resulting  from  any  obstruction 
or  excavation,  it  is  responsible;  and  it  has  a  claim  over  against 
an  individual  only  when  it  appears  that  such  obstruction  or  ex- 
cavation was  made  by  the  individual,  or  at  his  instance,  or  for 
his  benefit  The  liability  of  the  individual  is  no  greater  be- 
cause this  injury  took  place  on  the  sidewalk,  than  if  it  happened 
in  the  middle  of  the  street,  or  from  &lling  into  a  sewer  rather 
than  into  an  area.  The  only  principle  upon  which  the  indi- 
vidual can  be  held  responsible  is,  that  the  individual  caused 
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the  injury — not  that  he  owns  a  lot  in  front  of  which  the  injury 
was  done.  So  far  as  the  mere  fact  of  a  defect  in  the  sidewalk 
is  concerned,  neither  statute  nor  ordinance  attempted  to  cast 
upon  the  lot-owner  the  duty  of  making  or  repairing  sidewalks. 
An  ordinance  had  been  in  force  requiring  lot-owners  to  keep 
the  sidewalks  in  front  of  their  lots  in  repair,  but  this  had  been 
repealed  some  two  months  prior  to  the  injury.  The  only  pro- 
&  K«gHg«nM  visions  in  force  authorized  the  city  to  make  or  repair, 
of  cuy.  ^^^  ^  collect  the  cost  thereof  from  the  lots.  There 
is,  outside  of  positive  law,  no  natural  obligation  on  the  part  of  a 
lot-owner  to  keep  the  street  or  sidewalk  in  front  of  his  lot  in 
good  repair,  and  no  liability  for  injuries  resulting  from  a  fail- 
ure to  do  so.  Hence,  when  a  city  has  assumed  the  entire  con- 
trol of  the  matter,  a  failure  to  repair  the  sidewalk  may  be 
negligence  on  its  part,  but  is  not  on  the  part  of  the  lot-owner 
who  has  been  ousted  from  all  control.  We  think  therefore, 
upon  the  testimony  in  this  case,  the  demurrer  of  the  defendant 
Otis  was  properly  sustained.  It  is  unnecessary  to  inquire  what 
effect  the  fact  that  the  step-mother  of  plaintiff,  whose  clerk  and 
business  manager  he  was,  was  the  lessee  of  the  building  with 
a  covenant  in  the  lease  to  keep  the  premises  in  repair,  would 
have  upon  the  liability  of  Mr.  Otis,  if  it  appeared  that  he  had 
constructed  the  area,  or  that  it  had  been  done  at  his  instance 
or  for  his  benefit. 

The  case  therefore  will  be  sent  back  with  instructions  to 
reverse  the  judgment  in  favor  of  the  city,  and  grant  a  new 
trial;  but  the  judgment  in  favor  of  defendant  Otis  will  be 
affirmed.  The  costs  in  this  court  will  be  divided  between  the 
plaintiff  in  error  and  the  city  of  Atchison* 

All  the  Justices  concurring. 
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A.  G.  HoBsov,  et  alj  Y.  OaDsif's  Exbcuxobs. 

1.  Ambndmxmt,  At  the  Trial;  FUading,  Where,  when  a  case  is  called  for 
trial,  defendants  object  that  the  petition  ia  inaoffident  in  not  oontwning 
a  particular  allegation,  and  thereapon«the  court  pennitB  an  amendment 
to  be  made  by  inserting  the  allegation,  and  it  is  apparent  the  defendants 
were  not  surpriaed  by  this  new  allegation,  and  no  application  was  made 
for  a  postponement,  and  the  amendment  does  not  wOrk  a  radical  change 
in  the  cause  of  action,  A^,  that  it  does  not  appear  that  the  discretion  of 
the  court  was  abused  in  granting  the  amendment  \K.  P.  Sly.  Oo.  % 
Nichols,  et  al,  9-235;  Prather  v.  Snead,  12-447;  Baifd  v.  DruiU,  18-120;  see 
cases  cited  in  K,  R  Ely.  Oo.  v.  Kunkel,  17-145.] 

2.  Admissions  in  Plkadikgs;  JStndence.  Statements  of  a  party  made  in 
pleadings  in  a  court  of  record,  signed  by  himself,  are  admissible  in  evi- 
dence against  him  in  a  trial  other  than  that  in  which  the  pleadings  are 
filed. 

3.  Findings  of  Fact  ;  Ckmchuive  ;  Evidence  to  Sustain.  The  finding  of  a  court 
upon  a  question  of  fact  is  as  conclusiye  in  this  court  as  the  verdict  of  a 
jury;  and  where  there  is  testimony  clearly  tending  to  establish  the  &ct, 
and  sustain  the  finding,  although  indirect  and  drcumstantial,  this  ooort 
will  not  reverse  the  finding,  even  though  the  only  direct  testimony  is 
against  the  finding.  IBayerv.  Oockrill,  3-283;  Stoarixdl  v.  Rogers,  3-374; 
Waltire  v.  Oarriger,  5-672;  Chapman  v.  OueboU,  8-399;  Hyde  v.  Bledsoe, 
9-399;  Clark  v.  HaU,  10-80;  McCoy  v.  HaOeU,  14-430;  K.  P.  Bly.  Oo.  ■. 

Kunkd,  17-145;  (Hiphata  v.  Oomm'rs  Atchison  Co.,  18-386;  Wnslead  «l 
Standeford,  21-270;  Sexton  v.  Lamb,  27-426;  Jones  v.  Inness,  32-177;  ffort. 
Ins.  Co.,  32-327;  see  cases  cited  in  K.  P.  Bly.  v.  Kunkd,  17-169.] 

Mror  from  Dickinson  District  QmrL 

9 

I 

In  August  1860,  W.  J.  Hobson  gave  to  R  W.  Ogden  his 
due-bill  for  $559.12,  with  A.  (?.  Hobson^  as  surety.  In  1867 
Ogden  recovered  judgments  against  said  Hobsons  on  said 
due-bill,  and  executions  thereon  were  returned  "no  property 
found."  All  the  parties  resided  in  Kentucky,  and  said  judg- 
ments were  recovered  in  the  circuit  court  of  Warren  county 
in  that  state.  A.  Q.  Hobson^  who  then  held  the  "  Beceiver's 
Receipts"  showing  the  entry  by  him  of  some  800  acres  of 
land  lying  in  Dickinson  county,  Kansas,  on  the  23d  of  March 
1870  assigned  said  "receipts"  to  his  son  Joseph  F.  Hobson^ 
who  also  resided  in  Kentucky.  In  1872  Ogden  commenced 
a  suit  against  said  A.  O.  Hobson  and  W.  J.  Hobson  in  the 
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district  court  of  Dickinson  county,  on  his  Kentucky  judg- 
ments, and  sued  out  an  order  of  attachment,  which  was  lev- 
ied upon  160  acres  of  the  lands  so  as  aforesaid  transferred  or 
conveyed  to  Joseph  V.  Hohacn  by  his  father*  Said  action  was 
prosecuted  to  final  judgment  by  Ogden,  who  recovered  judg- 
ment therein  for  $958.70  and  costs;  and  thereupon  Ogden 
commenced  this  action  against  said  A.  G.  and  Joseph  V.  Hob- 
son  to  set  aside  the  assignment  or  conveyance  of  28d  March 
1870,  as  to  the  160  acres  of  land  attached,  and  to  subject 
said  lands  to  the  payment  of  his  said  judgment.  The  peti- 
tion alleged  that  said  conveyance  was  without  consideration, 
and  fraudulent  as  to  Ogden.  This  action  was  tried  at  the 
March  Term  1874.  The  district  court  found  that  said  assign- 
ment or  conveyance  was  without  any  consideration,  and  was 
made  to  defraud  the  creditors  of  said  A.  G.  Hobsoriy  and 
rendered  a  decree  setting  the  said  conveyance  aside,  and 
ordered  and  directed  that  unless  the  defendant  A.  G.  Hobscn 
pay  to  Ogden  the  amount  of  the  judgment  rendered  in  the 
former  action,  with  interest  and  costs,  within  ten  days,  an 
order  of  sale  be  issued  to  the  sheriff  of  Dickinson  county 
commanding  and  requiring  him  to  sell  said  attached  lands, 
and  out  of  the  proceeds  of  such  sale  to  pay  the  said  judgment 
and  costs.  From  this  decree  the  Hbbsons  appeal  and  bring 
the  case  here  on  error.  The  errors  and  proceedings  com- 
plained' of  are  stated  in  the  opinion.  [After  the  action  was 
tried  in  the  court  below,  Ogden  died,  and  his  executors, 
W.  V,  and  H.  V.  Loving^  were  substituted  as  plaintiflfe,  and 
the  action  here  is  against  them  as  defendants  in  error.] 

Case  ^  ^Buknam^  for  plaintiffs  in  error: 

1.  After  the  trial  commenced  the  plaintiff  asked  leave  to 
amend  his  petition  by  inserting  an  averment  that  the  debt 
was  contracted  prior  to  the  conveyance.  Objection  was  made 
on  the  ground  that  it  changed  the  claim  of  the  plaintiff. 
Objection  overruled  and  excepted  to.  The  plaintiff  had  not 
tiotified  the  defendants  that  they  would  be  called  on  to  rebut 
evidence  of  prioer  indebtedness,  either  to  the  plaintiff  or  other 
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creditors.    The  amendmeDt  wholly  changed  the  statOB  of  tha 
case,  and  the  court  erred  in  allowing  the  amendment 

2.  The  evidence  of  the  plaintiff  below  establiflhes  the  fol- 
lowing facts  only:  That  Atwood  Qt.  Hobson  was  the  &tfaer 
of  Joseph  V.  and  W.  J.  Hobson;  that  they  lived  in  Warren 
county,  Kentucky;  that  the  father  was  in  debt,  and  unable 
to  pay;  that  Joseph  Y.  Hobson  is  a  single  man,  about  23  to 
25  years  of  age;  that  he  has  been  government  ganger  in  the 
provost  marshal's  office,  and  clerk  in  the  post  office;  that  he 
has  been  in  the  grocery  and  hardware  business;  is  an  active, 
sober,  and  industrious  man,  and  has  been  for  himself  for  the 
last  eight  or  ten  years ;  that  he  listed  no  property  scarcely  for 
taxation  in  Warren  county,  Kentucky;  that  if  he  had  any 
property  the  witnesses  did  not  know  it,  and  they  judge  from 
the  tax-list  that  he  had  none  with  which  to  purchase  the 
land.  This  is  the  sum  and  substance  of  the  evidence  for 
Ogden,  as  contained  in  the  depositions.  The  six  certificates 
of  land  show  that  Atwood  G.  Hobson  was  the  owner  of  them 
from  October  1860  until  March  23d  1870.  He  discloses  in 
his  answer  in  the  action  in  the  Warren  county  court  that  he 
was  the  owner  of  lands  in  other  states,  and  as  the  court  ruled 
him  to  disclose  definitely  where  it  was,  there  is  no  doubt  he 
did  so,  or  the  plaintiff  below  would  have  shown  his  refusal, 
"they  were  recorded  on  the  10th  'of  November  1871,  in  Dick- 
inson county,  Kansas. 

The  evidence  of  the  defendants  below  establishes  these  &ctB 
beyond  question:  first,  that  the  trade  for  the  land  between 
Jos.  Y.  Hobson  and  A.  G.  Hobson  was  made  on  the  9th  of 
May  1869,  and  the  price  agreed  on  was  $4,000;  second,  the 
amount  of  land  was  794.28  acres;  third,  the  value  of  the 
land  was  not  to  exceed  $5  per  acre,  on  the  9th  of  May  1869; 
fourth,  that  the  agreement  was,  that  Joseph  Y.  Hobson  should 
pay  the  $4,000  consideration  by  taking  up,  paying  and  can* 
celing  the  indebtedness  of  Atwood  G.  Hobson,  his  father,  to 
that  amount;  fifth,  that  he  did  so,,  and  a  trifle  over.  There 
is  no  witness  in  this  case  who  has  testified  that  the  sale  was 
not  made,  that  the  price  was  not  paid,  that  the  contract  was 


JAlfUART  TERM,  1876.  891 

Brief  of  Defendants  in  Error. 

not  carried  out  to  the ,  letter  by  Joseph  V.  Hobeon.  The 
evidence,  wherever  the  question  of  consideration  is  referred 
to,  shows  a  good  consideration,  to-Wit,  the  payment  of  the 
debts  of  A.  G.  Hobson.  8  Kba.  180;  9  Kas.  899. 

iV.  C.  McFarland,  for  defendants  in  error: 

1.  The  amendment  did  not  substantially  change  the  plain- 
tiff's claim.  The  indebtedness  to  the  plaintiff  must  have 
accrued  before  the  commencement  of  the  action  in  which 
judgment  was  rendered  in  the  Dickinson  county  district  court 
at  the  April  Term  1872.  The  amendment  only  makes  the 
petition  more  specific  by  stating  the  time.  It*  is  such  an 
amendment  as  the  court  might  well  allow  after  the  trial,  by 
conforming  the  pleadings  to  the  evidence.  Nor  could  the 
defendants  be  taken  by  surprise,  for  the  court  will  observe 
that  the  plaintiff's  evidence  was  in  depositions,  and  must 
have  been  on  file.  The  court  had  power  to  allow  the  amend- 
ment, and  if  the  defendants  were  prejudiced  thereby  they 
should  have  asked  a  continuance. 

2.  The  question  then  before  this  court  is,  whether  it  will  re- 
Terse  the  finding  of  facts  of  the  court  below.     The  rule  estab- 
lished by  this  court  as  to  the  weight  of  evidence  necessary  to 
overthrow  such  finding  has  been  so  often  stated  that  no  refer- 
ence  thereto  is  necessary.     The  record  in  this  case  is  perhaps 
more  remarkable  for  what  it  does  notj  than  for  what  it  does  con- 
tain.   Neither  Atwood  G.  Hobson,  the  father,  nor  Joseph  V. 
Hobson,  the  son,  appears  as- a  witness;  and  these  are  the  onl} 
two  persons  who  know  absolutely  whether  the  sale  was  fraudu- 
lent, and  without  consideration.    But  they  call  W.  E.  Hobson 
a  son  of  A.  G.  H.,  and  brother  of  J.  V.  H.,  who  pretends  to 
*^  know "  that  the  sale  was  made  in  good  faith,  and  that  there 
was  consideration  paid,  etc.,  all  of  which  he  must  have  learned 
from  somebody,  or,  as  he  says,  "These  payments  have  been 
submitted  to  me  by  the  parties  and  the  credits  mentioned  by 
A.  G.  Hobson/'    He  was  not  present  when  J.  Y.  H.  made  any 
payments  to  his  father's  creditors.    But  he  once  carried  a  part 
payment  to  Dr.  Y.,  and  does  not  personally  know  of  any  of  tii'e 
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pajments.  Then  another  aon  and  brother  (Jonathan)  tella 
what  he  has  heard  about  the  sale,  and  how  the  money  was  paid, 
etc. ;  and  by  these  two  witnesses  it  is  mainly  expected  to  be 
shown  that  this  was  a  sale  in  good  &ith.  The  two  Hobsons 
implicated  state  to  two  other  Hobsons  how  matters  stood,  and 
then  put  them  on  the  stand  to  tell  what  they  (defendants)  had 
told  them.  This  gets  the  testimony  in  the  depositions  (not  in 
court,)  and  avoids  perjury.  But  it  is  all  incompetent,  as  hear- 
say, and  was  objected  to.  The  knowledge  of  the  fisicts  in 
respect  to  the  payment  for  this  land  was  in  possession  of  de- 
fendants, and  them  only,  and  they  ought  to  have  produced  the 
evidence  by«  themselves,  giving  the  facts.  (23  Howard,  477.) 
When  there  are  such  suspicious  circumstances  as  are  shown 
conclusively  in  this  case,  the  burden  of  proof  is  shifted,  or  at 
least  it  becomes  necessary  for  the  parties  charged  with  the 
fraud  to  make  satis&ctory  explanations.  And  this  even  when 
it  is  conceded  that  the  consideration  was  ample,  and  paid.  (6 
Wallace,  299-315;  2  J.  J.  Marsh,  218.)  What  are  the  suspi- 
cious circumstances  really  not  denied?  A.  G.  Hobson,  the 
father,  was  in  failing  circums^tances  and  by  repute  insolvent 
for  a  number  of  years  prior  to  the  conveyance;  he  sold  the 
land  in  controversy  to  his  son,  and  so  £ur  as  can  be  ascertained 
it  was  all  the  property  he  owned  at  the  time.  Various  wit- 
nesses state  the  age  of  the  son  in  1878,  when  depositions  were 
taken,  at  from  21  to  25  years,  (and  he  was  probably  about  21 
years  old  when  the  agreement  to  sell  was  made  in  1869.)  J.  Y.. 
Hobson  had  not  listed  any  property  prior  to  this  sale  for  taxa- 
tion that  could  have  included  assets  to  pay  for  this  land.  The 
claim  set  up  by  the  testin^ony  of  the  brothers,  that  in  1861, 
(when  about  12  years  old,)  Joseph  V.  H.  was  clerk  in  office  of 
provost  marshal,  and  made  pxoney — that  in  1866,  (when  about 
16  or  17  years  of  age,)  he  was  a  partnckr  in  grocery  business, 
and  a  nierchant,  and  that  when  he  was  21  years  old  he  had 
saved  money  enough  to  pay  off  |4^000  of  his  father's  debts-- 
is  utterly  absard.  But  I  claim  that  if  he  paid  the  money, 
(which  is  to  me  incredible,)  he  xsf^nnot  be  protected.  If  he 
had  information  sufficient  to  put  him :  upon  inquiry  as  to  hii 
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father^B  insolvency,  it  is  sufficient.  {PUney.  v.  Leonard ^  1  Paige 
Ch.  461;)  Living  with  his  father,  the  knowledge  of  his  insolv- 
ency will  be  inferred.  {Durdap  v.  Hayes^  4  Heisk.  (Tenn.)  476.) 
He  is  not  a  purchaser  in  good  faith,  who  knows  and  assents  to 
the  design  to  defraud  creditors,  or  who  might  have  known  by 
the  exercise  of  ordinary  diligence.  {Ghxraby  v.  Baylet/^  26  Tex. 
294.) 

There  is  no  eompefent  emdence  in  the  record  which  shows  the 
son  ever  paid  anything  on  the  pretended  purchase.  While 
these  defendants  have  acted  unwisely  in  attempting  to  perpe- 
trate this  'and,  yet  it  must  be  admitted  they  have  acted  wisely 
by  not  attempting  to  swear  it  through  themselvea. 

The  opinion  of  the  court  was  delivered  by 

Brewsr,  J. :  This  was  an  action  to  set  aside  a  oonveyanoe  of 
a  tract  of  land,  and  to  subject  the  land  to  the  payment  of  the 
debts  of  the  vendor.  Three  questions  are  presented.  It  is  in- 
sisted that  the  court  erred  in  permitting  an  amendment  of  the 
petition  after  the  commencement  of  the  trial.  As  the  petition 
stood  it  alleged  the  conveyance  in  1870,  the  recovery  of  a  judg- 
ment against  the  vendor  in  1872,  and  that  the  conveyance  was 
fraudulent  and  with  intent  to  hinder,  delay  and  defraud  the 
plaintiff.  It  did  not  allege  when  the  plaintiff's  claim  accrued 
against  the  vendor,  or  even  that  it  accrued  before  the  convey- 
ance. The  court  permitted  an  amendment  to  show  that  it 
accrued  before  1868.  This  amendment  was  made  before  any 
testimony  was  received — was  made  upon  the  objection  of  de- 
fendants' counsel  that  the  petition  did  not  state  a  cause  of  ac- 
tion without  such  an  allegation.  I7o  suggestion  of  surprise,  or 
application  for  postponement,  was  made.  Indeed,  it  id  not 
possible  that  the  party  was  surprised,  for  the  petition  in  the 
action  in  which  judgment  was  rendered,  in  the  same  court, 
alleged  as  its  cause  of  action  an  indebtedness  created  in  1867. 
Therefore  the  claim  of  error  is  rested  upon  the  simple  propo* 
eition,  liiat  the  court  ought  not  at  that  time  to  have  permitted 
such  an  amendment  We  do  n6t  think  the  court  abused  its 
discretion  in  permitting  the  amendment;  though  we  think  a4 
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a  general  role,  and  this  does  not  seem  an  exception,  that  sncb 
amendments  should  be  made  upon  terms.  We  cannot  see  that 
the  defendant?  were  materially  injured  by  the  amendment 

A  second  error  is  alleged  in  admitting  a  transcript  of  cer- 
tain recQrds  of  the  circuit  court  of  Warren  county,  Kentucky, 
the. county  in  which  all  the  parties  resided.  The  principal 
part  of  this  transcript  consisted  of  verified  answers  of  one 
of  the  defendants,  the  vendor  of  the  land  in  controversy, 
filed  in  certain .  suits  in  that  court,  and  were  offered  for  the 
purpose  of  showing  his  financial  condition  which  was  stated 
by  him  in  those  answers.  Of  course,  as  admissions  of  one  of 
the  defendants,  they  were  good  against  him.  The  remainder 
of  the  transcript,  being  an  order  of  the  court,  and  an  opinion 
by  its  judge  that  a  further  disclosure  was  necessary,  seem  im- 
material except  perhaps  as  explaining  the  filing  of  an  addi- 
tional answer.  We  cannot  see  how  either  party  was  benefited 
or  pr^udiced  by  this  portion  of  the  transcript  If  error  to 
admit  it^  it  was  i  because  it  was  immaterial. 

The  principal  error  however  alleged  is,  that  the  finding  of 
the  court  is  against  the  evidence.  The  court  found  that  the 
conveyance  was  without  consideration,  and  adjudged  it  void 
as  against  the  plaintiff's  claim.  The  vendor  and  purchaser 
were  respectively  father  and  son.  All  the  parties,  as  we  have 
seen,  resided  in  Warren  county,  Kentucky.  The  fi&ther  was 
and  for  several  years  had  been  embarrassed,  and  unable  to 
pay  his  debts.  The  conveyance  was  of  nearly  800  acres  of 
land  in  Kansas,  including'  the  160  acres  in  controversy.  The 
contract  therefor,  as  defendants  claimed,  was  made  May  9th 
1869,  and  the  conveyance,  which  was  by  assignment  and  trans- 
fer upon  the  land-ofiSice  receiver's  certificate,  and  not  by  sep- 
arate deed,  March  2Sd  1870.  The  consideration  as  testified 
to,  for  none  is  stated :  in  the  conveyance,  was  $4,000,,  and  was 
paid  by  the  son  in  paying  certain  debts  of  the  father.  The 
•on  was  an  anmar,ried  man,  of  from  28  to  27  years  of  age, 
and  at  the  time  .of  this  controversy  was  clerk  in  the  post-office 
at  Bowling  Green.  Prior  to  that  he  had  been  clerk  in  the 
provost  marshal's  office,  whisky  ganger,  and  for  about  a  year 
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carried  on  a  grocery  store  in  company  with  his  brother.  Prior 
to  the  conveyance  he  had  never  been  assessed  a  dollar,  and 
subsequently  only  to  the  extent  of  a  mule  valued  at  $75,  and  a 
horse  valued  at  $100.  Keither  vendor  nor  purchaser  testified 
in  the  case,  but  two  sons  of  the  vendor  (brothers  of  purchaser) 
testified  to  the  terms  of  the  contract^  and  to  the  performance 
by  the  purchaser,  giving  names  and  amount  of  the  father's 
creditors  whose  debts  were  tiius  paid  by  the  son.  They  also 
testified  to  the  son's  having  money  at  different  times,  and  they 
with  other  witnesses  testified  to  the  young  man's  industry, 
frugality,  and  correct  *  habits.  It  does  not  appear  that  the 
purchaser  ever  came  to  Kansas  to  examine  the  lands'  before 
or  after  his  purchase.  Subsequently  to  the  conveyance,  the 
father  came  here,  paid  the  taxes,  filed  the  conveyance  for 
record,  made  many  inquiries  concerning  the  land,  and  some 
statements  concerning  his  intentions  in  reference  to  it,  which 
appear  to  have  been  difiS^rently  understood  by  those  who 
heard  them.  This  gives  an  outiine  of  the  testimony,  ancl 
only  an  outline,  for  it  comprises  nearly  two  hundred  pages  of 
the  record.  The  minor  features  of  the  case,  the  details  of  the 
testimony,  it  would  be  useless  to  attempt  narrating.  We 
have  examined  the  entire  testimony  with  care,  and  cannot 
say  that  the  court  erred  in  its  conclusions.  The  silence  of 
the  parties  to  the  transaction ;  the  fact  that  the  two  principal 
witnesses  for  the  defendants  must  necessarily  have  obtained 
much  of  their  knowledge  second  hand ;  the  conduct  of  the 
parties  after  the  purchase  in  reference  to  thdiand;  -010  iluc- 
cessful  and  continued  escape  of  the  purchaser  from  tb^  as- 
sessor; his  employment,  and  apparent  means  of  accumulation, 
during  the  years  prior  to  the  conveyance;  the  financial  condi- 
tion and  embarrassment  of  the  vendor,  all  tend  strongly  to 
support  the  conclusion  of  the  court,  that  the  conveyance  was 
without  consideration.  At  any  rate,  we  do  not  see  testimony 
in  the  record  sufficient  to  justify  us  in  reversing  the  judgment, 
and  it  will  be  affirmed. 

« 

All  the  Justices  concurring. 
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Pbbrt  Phillips  t.  Viox  Rbitz. 

1 .  F»  AUDULBiiT  SiiLis ;  Qood  FaMk,  To  sapport  a  sale  of  peraonal  property, 
where  there  is  no  change  of  possession,  as  against  a  creditor  or  sabse- 
qnent  purchaser,  proof  of  good  fidth  is  as  essential  as  proof  of  a  sofficient 
consideration.    [JT.  P.  BIy.  Co.  v,  OnLUy  17-d71.] 

2.  ■  Po9Memon  of  Vendor.  A  continuance  of  poesesBion  by  the  vendor 
is  evidence  of  a  want  of  good  faith,  as  well  as  of  a  want  of  sufficient 
consideration.  It  does  not  raise  a  presumption  of  law'  that  the  sale  is 
fraudulent  and  void,  but  simply  one  of  fiictj  which  may  be  overborne 
by  other  testimony.  like  the  possession  of  recently-stolen  property,  it 
casts  upon  the  party  the  duty  of  explaining  the  pooscooion,  and  may,  if 
unexplained,  become  conclusive  evidence  against  the  sale.  [f.  P.  J2^. 
Co,  V.  Couse^  17-671.] 

3. Intent  of  Vendor;  Knowledge  of  Vendee.  Knowledge  of  faults  suf- 
ficient to  excite  the  suspicions  of  a  prudent  man,  and  put  him  upon 
inquiry,  is,  as  a  general  proposition,  equivalent  to  knowledge  of  the  ulti- 
mate £act    IMeDonald  «.  Qaunt,  80-603.] 

4.   ■  If  a  party  knows  of  the  firaudulent  intent  of  a  vendor,  and  buys 

with  that  knowledge,  he  is  not  a  bona  fide  purchaser,  for  he  is  knowin^y 
helping  the  vendor  to  accomplish  the  fraud  and  do  the  wrong.    [Oqp- 
.  tier  V.  WiUiama,  ^I-IOQ.} 

Error  from  Johnson  District  Court. 

Bbplbvik,  brought  by  Perry  PhWips^  for  the  undivided  one- 
half  interest  id  ulne  head  of  horses,  one  phaeton,  two  baggies, 
bameeeea,  etc  PhffUps  claimed  to  be  the  owner,  and  entitled 
to  the  poBsesfiion  of  the  property,  and  alleged  that  it  had  been 
wrongfoUy  taken  and  was  wrongfully  retained  by  Vkk  Seitz. 
Reiiz  answered,  that  the  property  in  question  was  the  prop- 
erty of  one  L  N.  Phillips,  and  not  the  property  of  plaintiff; 
that  defendant  was  sheriff  of  Johnson  county,  and  as  such 
8^<^riff  he  had  received  and  held  a  writ  of  execution  to  him 
duly  issued  and  delivered,  upon  a  judgn^nt  duly  recovered  in 
the  Johnson  county  district  court,  by  B.  A.  Feinenian  k  Go. 
as  plaintiffs  against  said  I.  K  Phillips  as  defendant,  for  $160.86 
and  costs,  April  16th  1874;  that  by  virtue  of  said  writ  of  exe- 
cution he  {Reiiz)  as  sheriff  had  levied  upon  said  property  as 
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the  property  of  said  L  N«  Phillips;  that  he  found  said  prop- 
erty in  the  possession  and  under  the  control  of  said  L  N. 
Phillips,  and  that  he  (the  sheriff)  had  taken  the  same,  and 
now  held  and  retained  the  possession  thereof  as  sach  sheriff, 
and  by  virtue  of  said  writ  of  execution.    Trial  at  the  August 
Term  1874.    The  evidence  showed  that  L  N.  Phillips  and  one 
Thomas  Muir  had  been  partners,  carrying  on  the  livery  busi- 
ness in  the  ci!;y  of  Olathe  for  a  long  time;  that  the  horses, 
carriages,  etc.,  levied  on  by  sheriff  Iteitz  had  been  owned  by 
said  Phillips  &  Muir,  and  used  in  their  said  business;  that 
said  L  N.  Phillips,  in  March  1874,  was  largely  indebted,  and 
suits  were  pending  against  him;  that  his  homestead,  and  all 
his  real  property  except  the  undivided  half  of  the  livery-stable 
lot  was  mortgaged;  that  Perty  PhiUipSj  the  plaintiff,  was'  his 
brother;  that  Perry  resided  on  a  &rm  ten  miles  distant  from 
Olathe;  that  on  the  4th  of  April  1874  said  L  K  Phillips  and 
one  McKeever  went  to  the  residence  of  the  plaintiff,  and 
there  said  L  N.  Phillips  sold  his  interest  in  the  livery  stable 
and  stock  to  the  plaintiff  for  $1,200^  for  which  sum  the  plain- 
tiff executed  his  promissory  note,  which  was  immediately  in- 
dorsed  to  said  McKeever  as  collateral  security  for  the  pay- 
ment of  the  purchase-money  of  a  farm  sold  by  said  McEeever 
to  said  L  N,  Phillips,  upon  which  &xm  McKeever  held  a 
mortgage  given  to  secure  said  purchase-money;  that  the  liv- 
ery stock  and  property  was  all  at  Olathe  at  the  time,  and 
the  plaintiff  did  not  go  to  see  or  take  possession  of  it;  that 
I.  N.  Phillips  and  Muir  continued  the  livery  business  as 
partners,  but  one  witness  for  plaintiff  had  testified  that  plain- 
tiff had  employed  him  (the  witness)  to  take  charge  of  the 
stock  and  attend  to  the  plaintiff's  interests  in  the  livery  busi- 
ness.   It  also  appeared  that  Feineman  ft  Oo.  had  recovered  a 
judgment  against  I.  N.  Phillips,  April  16th  1874,  and  an  exe- 
cution thereon  had  been  issued,  as  alleged  in  Iteitz*3  answer; 
that  JRdtz  had  levied  said  execution  upon  the  property  in 
controversy  on  the  20th  of  April;  that  thereupon  L  N.  P. 
dispatched  a  messenger  for  the  plaintiff,  who  immediately 
came  to  Olathe,  and  then  (after  said  levy)  said  L  N.  P.  went 
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with  the  plaintiff  to  the  livery  stable,  and  undertook  to  make 
formal  delivery  of  the  property  to  the  plaintiff,  but  they  were 
notified  by  M uir  that  the  sheriff  had  levied  upon  the  prop- 
erty and  had  left  it  in  his  (Muir's)  care,  and  that  no  deliveiy 
or  change  of  possession  could  be  made ;  that  after  said  levy 
Muir  and  I.  N.  Phillips  had  a  settlement  between  themselves, 
which  included  partnership  accounts  in  the  livery  bnsiness 
down  to  the  day  of  the  settlement  It  also  appeared  that 
Perry  FkilUps  had  obtained  possession  of  the  property,  at 
the  commencement  of  the  action,  and  that  at  the  time  of  the 
trial  a  part  of  the  stock,  and  two  of  the  carriages  were  in  the 
possession  of  L  If.  Phillips.  The  material  part  of  the  in- 
structions is  copied  into  the  opinion,  infrd.  The  jury  found 
for  the  defendant,  and  assessed  the  value  of  the  property  at 
$732.50.  Kew  trial  refused,  and  judgment  on  the  verdict  in 
favor  of  defendant  JReitz  for  a  return  of  the  property,  etc 
Phillips  brings  the  case  here  on  error. 


John  T.  BurriSj  and  John  T.  LUtte^  for  plaintiff: 

1.  The  plaintiff  contends  that  the  evidence  in  this  case  proves 
clearly  that  there  was  an  actual  b<ma  jide  sale  of  the  property 
in  controversy,  and  that  there  was  no  fraud  nor  collusion  on 
the  part  of  plaintiff.  He  was  a  farmer,  living  some  ten  mUes 
distant  from  hie  brother,  and  plaintiff  knew  nothing  about  his 
brother's  condition*  He  bought  the  property  in  good  fidth, 
and  gave  his  note  therefor,  which  passed  into  innocent  hands. 

2.  The  jury  were  misled  by  the  instructions  given  by  tlie 
court  in  reference  to  a  change  of  the  possession.  It  was  error 
to  instruct  the  jury  that  if  they  found  from  the  evidence  that 
plaintiff  had  purchased  the  property  for  a  fair  price,  and  paid 
his  money  therefor,  yet,  if  there  was  no  change  of  possession 
at  the  time  of  the  levy  that  this  was  evidence  of  fraud :  15  CaL 
503;  14  Cal.  384;.  4  Kent's  Com.  500.  The  evidence  shows 
that  long  before  the  levy  was  made,  plaintiff  had  taken  posses- 
sion and  had  employed  hands  to  take  charge  of  tbe  stable  and 
property.    If  o  removal  of  the  property  was  necessary.    It  was 
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such  propeiity  as  was  not  to  be  removed — a  livery  stable  and 
stock.  A  delivery  of  the  possession  without  a  change  of  pos- 
session is  sufficient:  5  Cal.  326;  14  Cal.  384;  19  Cal.  398;  2& 
CaL  545.    See  -also,  26  Cal.  816;  28  Gal.  13. 

8.  The  court  also  erred  in  giving  the  instruction,  that  not- 
withstanding the  vendee  paid  full  value  for  the  property,  yet, 
if  the  circumstances  which  ought  to  have  excited  the  suspicions 
of  a  prudent  man,  existed,  (although  the  vendee  knew  nothing 
of  the  circumstances,)  he  is  not  a  bona  fide  purchaser,  and  not 
entitled  to  protection  as  such. 


The  opinion  of  the  court  was  delivered  by 

Brbwbr,  J. :  This  was  an  action  of  replevin,  and  the  ques- 
tion was  as  to  the  validity  of  a  sale  claimed  to  have  been  made 
by  one  L  K.  Phillips  to  plaintiff.  Defendant  was  sheriff  of 
Johnson  county,  and  under  an  execution  against  I.  K.  Phillips 
levied  on  the  property.  The  property  consisted  of  livery  stock 
in  the  city  of  Olathe.  Plaintiff  was  a  farmer  living  some  miles 
off  in  the  country.  The  sale  was  made  at  the  farm  of  plaintiff. 
He  was  not  from  the  time  of  the  sale  to  the  time  of  the  levy 
in  Olathe,  and  L  N.  Phillips  remained  in  the  actual  charge, 
though,  as  was  claimed,  as  the  agent  of  plaintiff.  The  errors 
alleged  are  in  the  giving  of  instructions.  The  two  proposi- 
tions  to  which  specific  objections  are  made  are— 

Ist,  ''The  unexplained  possession  by  the  vendor,  after  the 
Bale,  is  conclusive  evidence  of  firaud." 

2d,  ''  The  actual  participation  by  the  vendee  in  the  vendor's 
fraudulent  intent,  is  not  necessary  to  avoid  the  sale.  It  is 
enough  if  he  knew  of  such  intent,  or  of  facts  sufficient  to  excite 
the  suspicions  of  a  prudent  man,  and  put  him  on  inquiry.'' 

That  good  faith  is  as  essential  to  support  a  sale  like  the  cue 
before  us,  as  a  sufficient  consideration,  will  not  be  questioned. 
Tivyn^9  Om^  8  Ooke,  80;  1  Smith's  Leading  Cases,  42;  BaU^ 
win  V.  Peetj  22  Texas,  780;  Chandler  v.  Van  Boeder,  24  How. 
(U.  8.)  224;  PuUevin  v.  Neuiberry'e  Adm'r,  41  Ala.  168.  And 
that  a  oontinnance  of  possession  is  evidence  of  a  want  of  good 
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&ith,  as  well  as  a  want  of  sufficient  consideration,  is  settled  by 
die  statute.  Gen.  Stat,  p,  504,  §8.  That  possession  may  be 
retained,  and  still  tl^ere  be  a  valid  sale,  is  also  clear,  and  so  in 
unmistakable  language  the  court  instructed  tbe  jury.  And 
this  instruction,  as  to  the  effect  of  an  unexplained  possession, 
must  be  considered  in  reference  to  and  as  qualified  by  the  other 
instructions.  There  has  been  a  .vast  amount  of  controversy  as 
to  the  effect  of  a  retained  possession  upon  an  alleged  sale, 
when  challenged  by  a  creditor,  or  subsequent  purchaser.  It  is 
all  based  upon  the  idea  that  possession  follows  title,  and  that 
where  there  is  a  transfer  of  title  there  should  be  a  change  of 
possession.  In  some  courts  it  has  been  held,  that  a  &ilure  to 
change  possession  is  so  inconsistent  with  a  transfer  of  title  fliat 
it  creates  a  presumption  of  law  against  the  alleged  sale.  This 
presumption  of  law,  no  evidence  of  the  good  faith  of  the  parties, 
and  of  the  payment  of  fall  consideration,  can  overthrow.  In 
others,  such  failure  to  change  possession  is  merely  evidence 
against  a  sale,  which  may  be  explained.  The  presumption  is 
one  of  fact,  and  like  all  presumptions  of  fact  open  to  explana- 
tion by  other  testimony.  It  is  like  the  presumption  of  gnUt 
which  flows  from  the  possession  of  recently-stolen  property. 
It  casts  upon  the  possessor  the  duty  of  explanation.  ( See  for 
a  full  discussion  of  this  question  and  the  authorities  thereon, 
Twyne^s  CasCf  and  notes  thereon,  in  1  Smith's  Leading  Cases, 
Hare  &  Wallace's  notes,  pp.  47,  and  following.)  Our  statute 
has  accepted  the  latter  construction,  and  provides  in  the  section 
cited,  that  ^^£very  sale  *  *  *  unaccompanied  by  an  actual 
and  continued  change  of  possession,  shall  be  deemed  to  be  void, 
^  ^  *  until  it  is  shown  that  such  sale  was  made  in  good 
ftiith,  and  upon  sufficient  consideration.''  In  other  words, 
proof  of  actual  good  faith,  and  payment  of  sufficient  considera- 
tion, does  away  with  tiie  presumption  which  flows  froin  a  re- 
tained pospession — shows  that  such  possession  does  not  imply 
a  retained  tide,  or  secret  trust — in  short,  explains  the  posses- 
sion. Until  it  is  so  explained,  it  is  evidence  agidnst  tiie  sale; 
atfd  unless  so  explained,  it  is  conclusive  evidence.  To  that  ex- 
tent,, and  only  to  that  extent,  do  we  understand  the  instructions 
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of  the  court,  taken  as  a  whole,  to  have  gone;  and  in  that  is  no 
error.  (See  upon  this,  Ayres  v.  Moore^  2  Stewart  (Ala.)  886; 
Peck  V.  Laudy  2  Sell j  ( Georgia)  1 ;  F lemming  v.  Taumsendf  6 
Georgia,  104 ;  Beers  v.  Dawson^  8  Georgia,  667;  Bobmson^a  Ez^rs 
V.  RobardSy  16  Mo.  469.) 

As  to  the  second  objection,  the  court  distinctly  charges  that 
the  vendee  must  be  a  party  to  the  fraud  to  avoid  the  sale,  and 
then,  in  another  instruction,  apparently  in  explanation  of 
what  was  necessary  to  make  him  a  party  to  the  fraud,  charged 
that  it  was  enough  if  he  knew  of  the  vendor's  fraudulent  in- 
tent, or  of  £Eu^t6  sufficient  to  put  him  upon  inquiry.  Is  this 
error  7  We  think  not.  Knowledge  of  fitcts  sufficient  to  excite 
the  suspicions  of  a  prudent  man,  and  put  him  upon  inqtiiry, 
is,  as  a  general  proposition,  equivalent  to  knowledge  of  the 
ultimate  fact.  Ocaraby  ^  Bayleyy  26  Texas,  (Suppt)  294;  Pit- 
ney  v.  Lecnard^  1  Paige  Ch.  461.  And  if  the  vendee  knew  of 
the  fraudulent  intent  of  the  vendor,  and  bought  with  that 
knowledge,  he  can  scarcely  claim  to  be  a  Ixma  fide  purchaser, 
for  he  was  knowingly  helping  the  vendor  to  accomplish  the 
fraud  and  do  the  wrong* 

There  appearing  no  error  in  these  rulings^  the  judgment 
must  be  affirmed. 

All  the  Justices  concurring. 
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John  Lanx  v.  William  Scovillb,  et  oL 

1.  Impannbling  Jury;  Disqufjlification  of  Juror;  Laches  of  Bcariy;  WatMr. 
Where,  at  the  time  of  impannelinf?  a  jury,  a  party  knows  of  the  disqnali- 
fications  of  a  juror,  and  failB  to  challenge  him  on  account  thereof  he 
will  not  be  permitted  thereafter  to  raise  the  objection. 

2.  ■  Where  a  juror  is  called,  and  upon  his  vtnr  dire  testifies  that  he 
haa  no.  knowledge  of  the  case,  a  party  is  ordinarily  justified  in  resting 
on  such  testimony. 

3.  Where  there  is  no  reason  to  suspect  the  juror  who  has  thus 

testified,  a  party  is,  though  there  has  been  a  previous  trial,  under  no 
obligations  to  examine  the  record  of  such  trial  to  ascertain  whether  the 
juror  did  not  serve  upon  such  trial;  nor  is  he  ordinarily  chargeable  with 
gross  negligence  or  laches  in  forgetting  the  fact  of  such  service. 

Mrar  from  Atchison  District  CourL 

AonoN  by  Scoville,  and  two  othere,  partners  as  ScovUk  ^ 
Smithy  on  a  due-bill  for  $200  executed  to  them  by  Lane  Api^ 
Sd  1878,  on  which  a  payment  of  $100  was  indorsed  as  hav* 
ing  been  made  on  the  16th  of  said  April,  Lane  answered, 
and  alleged  that  the  due-bill  was  procured  by  fraud,  and  was 
without  consideration.  Trial  at  the  November  Term  1874, 
C.  W.  J.,  judge  pro  tem.y  presiding.  Verdict  in  &vor  of  de- 
fendant On  plaintiff's  motion  the  verdict  was  set  aside  and 
a  new  trial  granted.  From  this  order  Lane  appeals,  and 
brings  the  case  here  on  error. 

W.  W.  Gutkriej  and  Horton  ^  Waggenar^  for  plaintiff  in 
error. 

.  TFm.  R.  Smiihy  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brbwbr,  J. :  Lane,  who  was  defendant  below,  seeks  in  this 
case  to  review  an  order  of  the  district  court  granting  a  new 
trial.  The  fstcts  are  these :  Defendants  in  error  brought  tfaw 
action  against  Lane  before  a  justice  of  the  peace.    A  jury 
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trial  was  had.  Verdict*  and  judgment  were  the  for  plaintifis. 
Lane  appealed.  In  the  district  court  another  jury  trial  was 
had,  and  the  verdict  was  in  favor  of  Lane.  The  district  court 
sustained  a  motion  for  a  new  trial,  and  this  is  the  ruling  now 
presented  for  review.  The  district  court  overruled  all  the 
grounds  for  a  new  trial  except  one,  misconduct  of  the  jury. 
Upon  this  it  granted  a  new  trial.  The  misconduct  was  this: 
The  foreman  of  the  jury  in  the  justice's  court  was  a  juror  in 
the  trial  in  the  district  court  He  was  called  as  a  talesman, 
and  on  his  voir  dire  testified  that  he  knew  nothing  of  the  case, 
,etc.,  and  was  not  challenged.  The  plaintifis  and  their  attor- 
ney had  forgotten  that  he  had  served  on  the  trial  in  the  jus- 
tice's court,  though  they  were  present  at  that  trial,  and  did 
not  become  aware  of  the  fiust  until  after  the  jury  had  been 
impanneled  and  the  trial  commenced.  Before  this  juror  was 
called  one  had  been  challenged  because  he  had  served  on  the 
trial  below,  and  the  transcript  of  the  proceedings  in  the  jus- 
tice's court  was  passed  to  and  examined  by  the  plaintifiT's 
counsel  at  that  time.  Upon  this  transcript  appeared  the  name 
of  the  juror,  for  whose  misconduct  the  new  trial  was  granted, 
as  foreman  of  the  jury.  The  counsel  doubtless  overlooked 
this,  and  rested  with  the  testimony  of  the  juror  on  his  voir 
dire. 

Ought  the  ruling  of  the  district  court  granting  a  new  trial 
to  be  reversed?  That  the  juror  was  incompetent,  and  that 
his  service  on  the  former  jury  was  cause  for  principal  chal- 
lenge, is  settled  by  the  statute.  Gen.  Stat.  p.  680,  Code,  §  270. 
On  the  other  hand,  it  is  clear  that  if  the  plaintifis  knew  of 
bis  disqualification,  and  fitiled  to  challenge,  they  waived  all 
objection :  2  Qra.  ft  Wat.  on  New  Trials,  467;  Fox  v.  Sazk" 
ton,  10  Pick.  276;  Barlow  v.  The  State,  2  Blackford,  114; 
Glover  v.  WooUey,  Dudley,  (Geo.)  86;  Jeffries  v.  Bandall,  14 
Mass.  206;  Booby  v.  The  State,  4  Yerger,  111.  But  the  point 
here. is,  that  the  plaintifi  were  ignorant  of  the  disqualifica- 
tion, having  forgotten  that  the  juror  had  swerved  on  l^e  prior 
trial,  then  some  ten  months  past,  and  that  they  resorted  to 
the  ordinary  means  of  aaeertaining  his  disqualification  by  ex- 
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amining  him  on  hie  voir  dire.    In  Barlow  v.  The  State,  supra, 
some  of  the  grand  jury  who  found  the  indictment  were  called 
and  served  as  petit  jurors.    It  was  held  that  the  objection 
was  not  good,  on  a  motion  for  a  new  trial,  although  the  de- 
fendant had  forgotten  the  fact  which  disqualified  when  the 
jury  was  impanneled.     The  court  says:  ^^Here  the  defend- 
ant had   once   known   that  these  men  were  on   the  grand 
jury.      The  statement  of  his  not  recollecting   it,  is  insuf- 
ficient   An   affidavit   to    that   effect   could    never    be   dis- 
proved.'*   See  also,  State  v.  O'DrescoU,  2  Bay  (S.  C.)  158. 
In  the  case  cited  above  from  Dudiey^s  Reports,  the  juror  was 
security  on  the  appeal  bond,  and  though  the  party  swore  he 
was  ignorant  of  the.  fact,  it  was  held  to  be  gross  negligence 
not  to  be  aware  of  it,  and  the  objection  to  the  juror  was  too 
late.    In  Jeffries  v.  RandaU^  supra,  no  inquiry  was  maA^  of 
the  juror  on  his  V€ir  dire,  and  the  party  was  hdd  to  have 
waived   any  objection   to  him.    .  In  BoVins  v,  Ames,  2  New 
Hamp.  849,  it  appeared  on  the  motion  for  a  new  trial  that 
one  counsel  was  at  the  time  of  impanneling  the  jury  unap- 
prised of  the  disqualification,  but  it  did  not  appear  whether 
the  party  or  his  other  counsel  were  also  ignorant,  and  the 
motion  was  overruled.     In  the  case  in  4  Yerger,  111,  the 
affidavit  of  the  juror,  that  he  believed  the  party  was  not 
aware  of  his  disqualification,  was  held  insufficient  to  show  the 
party's  ignorance.    On  the  other  hand,  WHUianis  v.  McGrade, 
18  Minn.  82,  where  there  were  two  trials,  and  a  juror  called 
and  served  on  the  second  who  had  also  served  on  the  first 
trial,  although  the  clerk's  minutes  showed  the  fact,  yet,  as 
nearly  three  years  had  elapsed  between  the  two  trials,  and  the 
juror  on  bis  voir,  dire  disclaimed  all  knowledge  of  the  case, 
the  objection  was  held  good  on  a  motion  for  a  new  trial.    In 
Rice  V.  The  ^aie,  16  Ind.  298,  a  grand  juror  was  called  as  a 
petit  juror.    On  his  voir  dire  he  swore  that  he  had  formed 
no  opinion,  etc.    A  motion  for  a  new  trial  was  sustained,  and 
the  court  say:  ^^Here  the  accused  undertook  to  test  the  juror's 
freedom  from  bias,  and  being  answered  by  the  juror  that  he 
had  formed  no  opinion  on  the  case,  he  was  not  required  to  go 
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further  and  ascertain  whether  he  had  been  on  the  grand  jury, 
or  whether  he  was  under  any  other  disqualification/'  See  also 
Herndon  v.  BradshatOy  4  Bibb,  (Ky.)  46. 

There  is,  it  will  be  noticed,  not  entire  harmony  between 
the  authorities.  •  It  seems  to  us  that  these  propositions,  which 
find  support  in  the  latter  authorities,  are  just  and  reasonable  : 
Where  a  juror  is  called,  and  upon  his  voir  dire  testifies  that 
he  has  no  knowledge  of  the  case,  a  party  is  ordinarily  justi- 
fied in  resting  on  .such  testimony.  Where  there  is  no  reason 
to  suspect  the  juror  who  has  thus  testified,  a  party  is,  though 
there  has  been  a  former  trial,  tinder  no  obligations  to  examine 
the  record  of  such  trial  to  ascertain  whether  the  juror  did 
not  serve  upon  such  trial,  nor  is  he  ordinarily  chargeable  with 
gross  negligence  or  laches  in  forgetting  the  fact  of  such  ser- 
vice. Tried  by  these  rules,  the  decision  of  the  district  court 
is  correct,  and  must  be  sustained.  We  are  aware,  as  counsel 
suggest,  that,  as  the  first  jury  found  in  favor  of  plaintiffs, 
suspicion  might  be  aroused  as  to  the  actual  forgetfulness  of 
plaintiffs  and  their  counsel;  but  the  district  court  was  satis- 
fied of  tbe  truthfnlnesa  of  their  statements,  and  we  have  no 
right  to  question  it.  It  seems  from  the  affidavits  that  defend- 
ant's counsel  was  equally  forgetful.  We  notice  ^alao  that 
plaintiff's  counsel  had  just  examined  the  justice's  transcript 
in  reference  to  another  juror.  All  that  can  be  inferred  from 
this  is,  that  as  to  that  juror  the  counsel  bad  some  suspicion, 
either  from  what  the  juror  said  or  otherwise,  that  he  had 
served  upon  tbe  prior  trial;  not  that  he  was  bound  to  have 
the  same  suspicion,  or  make  the  same  examination,  as  to  each 
succeeding  juror.  The  ruling  of  the  district  court  was  in 
favor  of  a  new  trial,  and  that,  as  .often  decided,  is  entitied  to 
more  consideration  in  this  court  than  one  refusing  a  new 
trial. 

The  order  of  the  district  court  will  be  affirmed* 

AB  ibe  Josticet  concurring. 
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School  Distriot  No.  10  t.  W.  H.  Collins. 

ScHOOL-DiBTBiCT  OitDBB»;  Irreffuior  Pat^merUf  hdd  Qood,  On  March  11 187i, 
a  school-district  order  was  drawn  in  favor  of  W.  np6li  the  treasnierof 
the  district  for  $126,  in  payment  of  W.'s  wages  as  teacher,  and  payable 
oat  of  the  teachers'  Aind  belonging  to  the  district.  Prior  to  this  time, 
but  after  the  indebtedness  to  W.  had  nearly  all  accrued^  he  drew  seTeral 
orders  upon  the  treasurer  of  the  district  as  treasurer,  for  portions  of  this 
indebtedness,  which  orders  were  accepted  and  paid.  These  orders  were 
to  pay  certain  sams  of  money,  and  each  contained  the  clause,  ''and  this 
shall  be  your  receipt  to  me  for  the  same  aa  teacher  of  .sdiool  in  said  dis- 
tricV  Upon  the  receipt  of  the  school-district  order,  W.  presented  it  to 
the  treasurer  and  demanded  payment  The  treasurer  tendered  him  the 
several  individual  orders  above  mentioned,  and  the  balance  in  currency. 
W.  refiised  to  receive  this,  indorsed  the  school-district  order  to  CL,  who 
received  it  with  Aill  knowledge  of  all  the  facts:  hdd,  that  a  judgment  in 
favor  of  C.  for  the  full  amount  of  the  school-district  order  was  erroneoui, 
and  should  be  reversed. 


Mrror  from  Washingicn  District  OourL 

AonoN  by  OoUinSj  as  assignee  of  one  0.  W.  Walker,  to  re- 
cover the  amoant  of  a  school-district  order  issued  to  the  latter 
in  payment  of  teacher's  wages  by  School  District  No.  10  of 
WashingUm  County.  The  School  District  answered,  setting  up 
two  defenses — first,  a  general  denial;  second,  that  said  Walker, 
after  his  money  was  nearly  all  earned,  and  before  the  district 
order  therefor  was  issued  to  him,  had  drawn  his  three  several 
orders  on  the  district  treasurer — (these  orders  are  fully  de- 
scribed in  the  opinion,  infrd) — which  orders  were  accepted  by 
said  treasurer,  and  by  him  paid  out  of  the  teachers'  fund;  that 
afterward  said  Walker  presented  to  said  treasurer  said  district 
order  for  payment,  when  said  treasurer  tendered  him  the  three 
orders  so  drawn  by  Walker  and  paid  by  said  treasurer,  and  the 
balance  in  lawfbl  currency  in  payment  of  said  school-district 
order,  which  Walker  refused  to  accept;  that  afterward  the 
plaintiff  CoUinSy  with  full  knowledge  of  all  the  fitcts,  and  well- 
knowing  that  said  school-district  order  had  been  fully  paid  and 
satisfied,  took  the  same  from  said  Walker,  but  without  paying 
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anything  therefor — wherefore,  etc.  To  this  second  defense 
the  plaintiff  demurred;  and  the  district  conrt,  at  the  August 
Term  1874,  sustained  the  demurrer*  The  School  IH&trict  not 
wishing  to  answer  over,  the  court  gave  judgment  on  said  de- 
murrer in  favor  of  CoUina  for  $180.16  and  costs,  and  the  School 
District  brings  the  case  here  on  error. 


J".  W,  Rector y  for  plaintiff  in  error: 

The  court  erred  in  sustaining  the  demurrer  to  the  defend 
ant's  answer.  Said  district  order  was  not  a  negotiable  instru- 
ment  Such  orders  show  on  their  face  for  what  purpose,  and 
by  what  authority  they  are  issued,  and  thus  carry  notice  to  all 
holders,  and  they  must  ascertain,  at  their  peril,  what  defenses 
exist  against  them.  (Neioel  o.  School  District^  Chicago  Legal 
Ifews,  March  14th,  1874,  page  198.)  Hence  there  can  be  no 
such  thing  as  an  innocent  purchaser  or  holder  in  good  faith  of 
such  orders.  But  were  it  otherwise,  still  in  this  case  Collins 
got  said  order  after  maturity,  as  Walker  had  demanded  pay* 
ment  of  it  before  assigning  it  to  Collins,  and  it  became  due  at 
the  time  of  the  demand,  at  the  very  latest.  And  even  if  said 
order  were  negotiable,  and  if  Collins  got, it  before  due,  still,  said 
answer  alleged  that  Collins  took  it  with  full  notice,  and  with- 
out paying  value.  Therefore,  in  either  event,  Collins  stood  in 
the  shoes  of  Walker,  the  original  payee,  and  if  Walker  could 
not  have  compelled  the  district  to  pay  said  order  to  him  a 
second  time,  then  neither  could  Collins  collect  it.  It  is  true, 
the  money  was  paid  on  his  private  orders  on  the  treasurer  <^ 
the  district,  and  not  a  regular  order  issued  by  the  board;  but 
after  it  had  been  thus  paid  at  his  request,  and  for  his  benefit, 
to  pay  his  debts,  he  would  not  afterward  be  heard  to  deny  that 
said  payment  was  good  in  law  and  equity.  Such  a  claim  would 
be  inequitable  and  fraudulent  on  its  &ee^  and  he  would  be 
estopped  from  setting  it  up.  Bigelow  on  Estoppel,  681;  6  Al- 
len, 166;  97  Mass.  176. 
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Joseph  &.  Ixnoe^  for  defendant  in  error: 

1.  The  second  defense  set  forth  in  the  answer  of  the  school 
district  constitutes  no  legal  defense  to  plaintiff's  caase  of  ac- 
tion. The  treasurer  shall  pay  over,  on  the  order  of  the  clerk, 
signed  by  the  director,  all  moneys  so  received.  (School  Law, 
Gen.  Stat.  923,  §  88.)  The  duties  of  the  treasurer  are  plainly 
prescribed  by  law.  Any  act  of  his  unauthorized  by  the  pro- 
visions of  the  statute  is  void.  (6  Chicago  Legal  News,  198, 
March  14th  1874.)  The  payment  by  the  treasurer  of  the  or- 
der given  by  Walker  to  Barley  &  Young,  CuUemore  Bros., 
and  Thomas  Haak,  was  unauthorized,  hence  the  payment  did 
not  amount  to  a  payment  by  the  district  It  is  but  the  in- 
dividual payment  of  the  treasurer  of  the  private  and  indi- 
vidual orders  of  Walker,  and  did  not  liquidate  the  debt  of 
the  district  upon  the  order  regularly  issued.  It  will  be  con- 
ceded that  the  treasurer  exceeded  his  authority.  Then,  shall 
such  violation  of  duty  on  the  part  of  a  public  servant  prejudice 
the  claims  of  plaintiff  below,  who,  acting  upon  the  best  au- 
thority in  purchasing  the  order,  found  the  same  had  not  been 
paid,  and  that  the  district  was  liable  on  such  order? 

2.  If  it  was  error  to  sustain  the  demurrer  to  the  second  de- 
fense, such  error  did  not  prejudice  the  rights  of  the  school 
district.  (10  Kas.  128;  9  Kas.  620.)  General  denial  raised 
every  issue  that  could  be  raised  by  the  special  defense.  If  or- 
dinarily the  payment  of  the  individual  order  by  the  treasurer 
would  have  been  a  defense,  then  as  the  record  does  not  set 
forth  the  Evidence  the  court  cannot  say  whether  there  was  error 
of  the  court  below  or  not  The  court  should  have  a  right  first 
to  correct  its  own  errors.  No  notice  for  a  new  trial  being 
made,  no  error  appears. 

The  opinion  of  the  court  was  delivered  by 

Brbwer,  J. :  This  was  an  action  on  a  school-district  order. 
The  defense  was  payment  The  fects  ai^  these:  On  March 
11th  1874,  a  school-district  order  was  drawn  by  the  director 
and  clerk  of  said  school  district  upon  its  treasurer,  and  payable 
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to  C.  W.  Walker,  or  order,  out  of  the  teaohers'  fund,  for  $126, 
for  teaching  school.  In  February  1874,  Walker  drew  upon  the 
said  treasurer  in  payment  of  certain  indebtedness  three  several 
orders,  amounting  to  $125.98,  which,  on  the  10th  of  March, 
were  accepted  by  the  treasurer,  and  on  or  before  the  16th  paid 
by  him  out  of  the  teachers'  fund  belonging  to  the  district 
This  was  one  or  the  orders : 

Washington,  Washington  Cottntt,  Kab., 

February  18th,  1874. 
TrtasniTer  of  District  No.  10:  Please  pay  to  the  order  of  CuUe- 
more  &  Brothers  twenty  dollars,  and  tnis  shall  be  your  receipt 
to  me  for  the  same  as  teacher  of  school  in  said  district. 

0.  W.  Walker. 

The  other  orders  were  similar.  On  the  16th  of  March, 
Walker,  then  the  owner  and  holder  of  the  school-district  order, 
presented  the  same  to  the  treasurer,  who  tendered  him  the 
three  orders  so  accepted  and  paid  as  aforesaid,  and  seven  cents 
in  currency,  the  same  making  the  fiiU  amount  of  the  school- 
district  order,  but  Walker  refused  to  receive  this  payment, 
and  thereafter  indorsed  the  order  to  plaintiff  Collins,  who  re- 
ceived the  same  with  full  knowledge  of  all  the  facts. 

Was  the  district  liable?  Of  course,  Collins  has  no  higher 
rights  than  Walker;  and  any  defense  good  against  the  latter 
is  good  against  the  former.  And  we  think  the  &cts  make  out 
a  defense  as  against  either.  Of  course,  the  district  cannot  avail 
itself  of  any  private  transactions  between  the  treasurer  and  the 
teacher,  or  o£&et  a  debt  due  from  the  latter  to  the  former 
against  its  own  indebtedness.  But  on  the  other  hand,  if  Walker 
has  received  out  of  the  funds  of  the  district  payment  of  its 
indebtedness  to  him,  no  matter  how  irregularly  it  has  been  re- 
ceived, he  is  estopped  from  denying  it  to  be  payment.  Sup- 
posing he  had  stolen  so  much  money  from  the  funds  of  the 
the  district  in  the  hands  of  its  treasurer:  could  not  the  dis- 
trict set  off  the  amount  thus  stolen  against  his  claim?  So,  if 
in  any  way  without  crime  he  has  received  out  of  the  same 
funds  any  moneys,  such  receipt  is  to  that  extent  payment  of  its 
debt.    In  the  case  before  us,  after  the  indebtedness  had  nearlj 
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all  accrued  he  draws  an  order,  not  upoa  any  indii^idual  as  sudi, 
and  withoot  naming  any  individual,  but  upon  the  treasurer  of 
the  district,  the  custodian  of  the  funds  of  that  corporatioa 
which  is  in  debt  to  him,  and  specifies  in  the  order  that  it  shall 
be  a  receipt  to  him  for  the  debt  due  by  the  district  This 
order  is  accepted  and  paid.  Grant  that  it  was  done  irregularly, 
and  that  the  treasurer  should  have  waited  until  the  offidal 
evidence  of  the  district's  indebtedness  was  presented;  but  as 
it  was  done,  and  Walker  received  the  benefit  of  it,  he  at  least 
is  estopped  from  saying  that  it  was  not  regularly  done.  He 
cannot  say  that  it  was  a  mere  private  transaction  between  him- 
self and  the  individual  who  happened  to  be  at  the  time  treas- 
urer of  the  district,  for  the  order  which  he  drew  shows  the 
contrary.  He  has  received  his  pay  once,  and  neither  law  nor 
good  conscience  will  tolerate  that  he  recover  it  again. 

it  is  scarcely  necessary  to  say  that  after  a  question  has  been 
once  fiiirly  presented  and  decided  on  a  demurrer,  it  is  unnec- 
essary,  if  it  were  proper,  to  raise  it  again  by  the  offer  of  testi- 
mony. 

The  judgment  will  be  reversed,  and  the  case  remanded  with 
instructions  to  overrule  the  demurrer  to  the  second  defense, 
and  for  further  proceedings  in  accordance  with  the  views  here« 
in  expressed. 

All  the  Justices  concurring. 
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Mblvin  R.  Ross  v.  Comm'rs  of  Crawpord  County. 

1.  GoBRXCTiNQ  Assessments;  Compvisory  Proceedingt  before  County  ClerL  In 
proceeding  to  correct  an  assessment  under  {2  ^»  66  and  67  of  the  tax 
law  of  1868,  the  clerk  is  required  to  file  in  his  office  a  statement  of  the 
ikcts  or  the  evidence  upon  which  he  makes  the  correction.  Where  he 
filed  a  statement  of  the  evidence,  and  the  order  is  supported  by  the  evi* 
dence,  although  he  voluntarily  and  without  any  demand  adds  to  his 
statement  of  the  evidence  something  in  the  nature  of  a  finding  of  facts, 
it  18  not  a  ground  for  setting  aside  his  order  that  this  finding  of  Ikcts  is 
not  sufficiently  precise  and  complete  of  itself  alone  to  sustain  the  order. 
[See  end  of  opinion.] 

2.  Trial  by  Jury,  Whm  Not  a  Matter  of  RighL  That  in  proceedings  which 
are  merely  proceedings  to  correct  assessments  there  is  no  provision  for  a 
trial  by  jury,  does  not  render  them  void,  or  make  them  in  confiict  with 
{5  of  the  Bill  of  Rights  which  provides  that  'Hhe  right  of  trial  by  jury 
•hall  be  inviolate."  [Same  as  to  eminent  domain,  C.  B.  U.  P.  Rid.  Co,  v. 
A.  T.  <k  8,  F.  Rid.  Co.,  28-453;  as  to  equity  cases,  KvmhaU  «.  Connor,  8-416; 
as  to  contesting  a  will,  Rich  v,  Bowker,  25-7;  but  party  cannot  be  deprived 
of  jury  trial  by  seeking  legal  remedy  through  equity  forms,  as  by  in- 
junction to  recover  possession  of  lands,  BodweU  v,  Crawfordy  26-292;  as  to 
summary  trials  in  criminal  cases,  see  opinion  of  Brewer,  J.,  at  chambers. 
In  re  Rolfe,  30-758.  Other  points  considered  in  opinion:  Whether  pow- 
ers conferred  on  clerk  are  judicial,  Ron  v,  CommWe  Crawford  Co.,  16-417, 
418;  that  right  to  jury  trial  exists  only  in  classes  of  cases  triable  by  jury, 
as  of  right,  before  adoption  of  constitution,  id.,  ld-41fi. 

Mror  from  Crawford  District  CaurL 

PROOBBDIKOS  to  discover  taxable  property  which  the  ownei 

refused  to  list.    The  record  of  such  proeedings  is  as  follows: 

County  Clerk's  Office,  Qirard,  July  I8th,  1874. 
On  this  18th  of  July  personally  appeared  before  me  at  my 
office  in  Girard,  Crawford  county,  R,  E.  Carlton,  township 
trustee,  and  informed  me  that  one  Melvin  R.  Boss  of  Baker 
township  in  said  county  of  Crawford,  did  not  list  the  true 
amount  of  his  personal  property,  and  tiiat  he  believes  that  he 
has  about  fifty  hogs,  whereas  he  tlie  said  Boss  only  listed  three; 
also,  he  believes  he  has  a  large  amount  of  monej,  notes  and 
mortgages  that  he  has  not  eiven  in  to  him  the  said  Carlton  as 
assessor  of  said  township  of  Baker.  Said  Carlton  also  named 
certain  citizens  of  said  township  as  competent  witnesses  to 
prove  said  allegations  and  information.  Thereupon,  I,  as 
county  derk  aforesaid,  set  Monday  July  27th  1874  as  the  hoar 
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for  hearine  the  testimony  in  re^rd  to  the  matter,  and  gaye 
the  said  Melvin  R.  Ross  dne  notice  as  required  by  the  statute. 

Monday^  Jvly  S7thj  1874,:  Parties  appeared  pursuant  to  no- 
tice, Melvin  R.  Ross  in  his  own  proper  person,  as  well  as  by 
his  counsel,  Daniel  Scott,  Esq.  The  county  was  represented 
by  J.  T.  Bridgens,  for  the  county  attorney.  *  *  *  *  The 
following  witnesses  were  duly  sworn  and  examined,  on  behalf 
of  the  county:  R  E.  Carlton,  A.  Adams,  E.  R.  Clark,  Wm. 
Callwell,  E.  Stillwell,  John  Harrison,  Thomas  Bates.  P.  F.  Hoi- 
den,  J.  Cheney,  and  Jesse  Timmerman ;  and  on  behalf  of  said 
Ross,  the  following — M.  Schultz  and  E.  £eeler.  After  hear- 
ing the  testimony  of  the  witnesses,  and  arguments  of  counsel, 
I  do  find  the  inKMrmation  as  alleged  to  be  true,  and  do  further 
find  that  said  Melvin  R.  Ross  had  in  his  possession  on  the  Ist 
day  of  March  1874,  which  he  refused  to  list  to  the  said  R.  E. 
Carlton,  assessor  of  said  township  of  Baker,  the  following  per- 
sonal  property,  to-wit:  8  horses,  27  hogs,  4  head  of  cattle; 
notes,  |1,000;  notes  secured  by  mortgage,  $1,210. 

It  is  therefore  considered  by  me,  that  said  personal  property 
above  described  should  and  of  right  be  assessed  against  him 
the  said  Melvin  R.  Ross,  and  that  he  pay  the  costs  and  ex- 
penses of  this  examination  taxed  at  (77.16.  [Then  follows  an 
itemized  statement  of  the  costs/] 

J.  H.  Waterman,  Couniy  CUrL 

The  transcript  also'  contains  ^^a  synopsis  of  evidence  taken 
down  [on  said  examination]  by  Geo.  W.  Tipton,  appointed  for 
the  purpose  of  writing  down  the  testimony  in  the  case  of  Mel- 
vin R.  Roes."  Ros8y  feeling  aggrieved  by  the  order  and  decision 
of  the  county  clerk,  removed  said  proceedings  and  decision  to 
the  district  court  by  petition  in  error,  where  the  action  waa 
docketed  as  ^^Melvin  B,  liasSy  plaintiff  in  eny)r  against  The 
Board  of  Comity  Commissionera  of  Crawford  County^  defendant 
in  error."  Said  petition  in  error  was  heard  at  the  January 
Term  1875  of  the  district  court,  and  said  court  affirmed  the 
decision  and  order  of  the  county  clerk.  Bom  now  brings  the 
case  here  on  error. 

B.  E.  Bums  J  and  Blair  ^  SiUj  for  plaintifiT  in  error: 

This  case  originated  under  §§66,  66  and  67,  of  the  tax 
law,  and  plaintiff  submits  the  following  legal  propositions  to 
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this  court  for  its  coneideration  and  opinion:  Ist,  Are  the  find- 
ings in  this  case  supported  by  evidence?  2d,  Ar&  the  findings 
supported  by  law?  8d,  Is  the  act  conferring  judicial  powers 
on  the  county  clerk  not  in  conflict  with  §§  I  and  11  of  article 
8  of  the  constitution?  4th,  Is  not  the  whole  act  in  conflict 
with  §5  of  the  bill  of  rights? 

1.  The  court  finds  that  Ross  had  in  his  possession  on  the 
1st  day  of  March  1874,  which  he  refused  to  list,  certain  per- 
sonal property.  This  finding  calls  for  an  examination  of  the 
evidence,  which  the  clerk  returns  as  the  evidence  upon  which 
he  based  his  finding;  and  as  the  law  requires  him  to  preserve 
the  evidence,  his  findings  must  stand  or  fall  upon  that  evi- 
dence. Now,  aa  to  the  horses,  hogs,  and  cattle,  all  the  wit- 
nesses testify  that  they  know  merely  from  hearsay,  and  from 
seeing  the  property  on  the  premises  of  Ross.  Ross  admits 
that  part  of  this  property  was  on  his  place,  but  that  it 
belonged  to  others,  and  there  is  nothing  to  show  but  that  the 
proper  parties  listed  that  property,  nor  that  the  county  .ever 
lost  one  cent,  and  certainly  nothing  with  which  to  support 
the  findings.  As  to  the  (1,000  in  notes:  Where  is  there  any 
evidence  to  support  the  theory  that  those  notes,  or  any  part 
of  them,  had  any  value  whatever?  Certainly  none.  Then, 
if  they  had  no  value,  or  if  they  were  not  good,  certainly  Ross 
was  not  compelled  to  pay  taxes  on  them.  As  to  the  (1,210 
secured  by  mortgage:  Take  first,  the  Runnick  mortgage. 
Mr.  Ross  and  Mr.  Stillwell  are  the  only  two  persons  tes- 
tifying on  the  subject,  and  neither  testifies  that  Ross  had 
that  mortgage  on  the  first  day  of  March,  consequently  we 
suppose  there  will  be  no  dispute  among  legal  gentlemen  on 
that  point.  The  next  is  the  Richards  mortgage,  and  the  sum 
total  of  Richards'  evidence  is,  that  he  gave  to  Ross  a  mort- 
gage previous  to  the  Ist  of  March  1874,  for  the  sum  of  (260, 
but  he  do  n't  state  one  &ct  to  support  his  conclusion  that  Ross 
Ixeld  or  owned  that  mortgage  on  March  1st.  The  next  is  the 
Wallace  mortgage,  for  |1,000,  and  the  evidence  clearly  shows 
that  (700  of  that  was  paid  long  before  March  1st,  leaving  a 
balance  of  $300.    The  next  and    last  is  what  is  known 
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the  Pearce  mortgage;  and  this,  we  contend,  was  not  taxable 
property  in  the  hands  of  Roes.  The  evidence  is  clear  snd 
explicit,  without  contradiction,  that  Boss  held  no  property  in 
that  mortgage,  but  that  he  only  took  said  mortgage  as  the 
agent  of  a  third  person. 

Again,  where  is  the  evidence .  showing  what  property,  or 
how  much  was  given  in  by  Ross  to  the  assessor?  The  list 
as  made  out  and  delivered  to  the  assessor  should  have  been 
introduced  by  the  county,  in  order  that  the  clerk  should 
have  taken  official  notice  of  the  actual  amount  of  property. 
No  court  can  say  that  Ross  did  or  did  not  list  all  of  his  money, 
notes  and  mortgages.  6  Eas.  408. 

2.  Is  the  finding  sustained  by  law?  The  county  clerk  has 
failed  to  find  the  only  facts  which  the  law  required  him  to 
find,  viz.:  1st,  the  value  of  the  property;  2d,  tiiat  the  prop- 
erty was  in  Crawford  county  on  the  first  day  of  March;  8d, 
that  the  property  belonged  to  Melvin  R.  Ross;  4th,  that  Rose 
willfully  and  fraudulently  fSEtiled  to  list  said  property,  in  order 
to  compel  him  to  pay  costs.  But  what  kind  of  mortgages 
were  these?  If  they  were  mortgages  on  personal  property, 
he  could  properly  deduct  from  his  indebtedness.  This  court 
cannot  tell  but  what  these  mortgages  were  chattel  mortgagee; 
and  if  so,  if  he  owed  an  amount  sufficient  to  cover  them,  they 
would  not  be  taxable. 

3.  What  does  the  constitution  mean  when  it  sajrs,  ^^All 
judicial  officers  shall  be  appointed  by  the  governor?"  Ib 
this  a  judicial  proceeding?  What  is  the  nature  of  this  pro 
ceeding,  if  not  judicial?  Does  not  the  tax  act  confer  upon 
the  county  clerk  all  the  duties  and  powers  of  a  court?  K 
so,  is  it  not  clearly  in  conflict  with  §§  1  and  11  of  art  S  of 
the  constitution? 

4.  In  all  cases  in  which  at  common  law  a  jury  trial  was 
allowed,  the  same  so  remains,  provided  that  no  tribunal  had 
jurisdiction  of  some  especial  offense  or  matter  before  the  adej^ 
tion  of  the  constitution.  (Bill  of  Rights,  §§£,  10.)  Is  this  one 
of  those  cases  in  which  a  jury  trial  was  allowed  at  common 
law?    Now,  while  it  may  be  a  case  unknown  to  common  law. 
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we  find  a  safe  criterion  for  a  guide.     A  jury  trial  is  allowed 
and  guarantied  by  the  constitution  in  all  eases  quasi  criminal 
in  their  nature,  depending  upon  a  plea  of  not  guilty  for  an 
issue.     And  this  case  does  not  come  within  the  rule  laid  down 
in  New  York,  viz.,  in  cases  where  the  tribunal  trying  the  cause 
has  not  the  power  to  call  a  jury,  if  there  is  an  appeal  to  a  court 
having  a  jury  the  act  will  not  be  deemed  unconstitutional.    As 
the  act  of  the  legislature  is  special,  and  must  be  followed,  the 
clerk  has  no  power  to  call  a  jury,  nor  to  grant  an  appeal.    Nor 
is  this  case  within  the  rule  laid  down  by  some  other  states,  viz., 
that  when  the  act  was  special,  and  granted  to  a  special  tribunal, 
before  the  adoption  of  the  constitution,  the  act  will  not  be  de- 
clared unconstitutional.    This  is  an  act  found  the  first  time  in 
the  statutes  of  Kentucky,  and  in  that  state  the  supreme  court 
held  the  act  unconstitutional.    It  is  not  found  in  the  statutes 
of  any  other  state  or  territory,  so  &r  as  we  have  been  able  to 
investigate.     The  presumption  of  the  law  is  that  Ross  did  his 
duty.    He  listed  his  property,  and  swore  to  the  listing.    Now 
the  issue  is,  that  he  wrongfully  refused  to  list  all  his  taxable 
property;  and  in  this  case  we  apprehend  that  he  is  entitled  to 
a  jury  trial.  The  StaU  v.  AUeUy  5  Kas.  218;  Work  v.  The  StaU,  2 
Ohio  St.  296;  Green  v.  Briggs^  1  Curtis,  811;  Carson  v.  Common^ 
wealthy  1  A.  K.  Marsh.  290;  Hughs  v.  Hughs j  4  Monroe,  48;  2 
McCord,  55;  1  Howard,  (Miss.)  102. 

D.  S.  Mclntoshy  and  Daniel  Scottj  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J. :  The  proceedings  in  this  case  were  had  under 
§§65, 66  and  67  of  the  Tax  Law,  (Gen.  Stat,  page  1041.)  Ross 
was  cited  to  appear  before  the  county  clerk  for  failing  to  return 
all  his  personal  property  for  assessment.  He  appeared,  an  in- 
quiry was  had,  testimony  heard,  and  the  county  clerk  found 
tibat  he  had  omitted  from  his  return  considerable  property,  and 
ordered  that  it  be  corrected.  The  case  was  taken  on  error  to 
the  district  court,  which  affirmed  the  decision  of  the  county 
clerk,  and  it  comes  to  us  on  error  from  the  district  court 
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Several  objections  are  made  to  the  record.    It  is  claimed 

that  the  evidence  does  not  support  the  iSndings  of  the  clerL 

It  is  unnecessary  to  say  more  than  that  after  examining  the 

evidence,  we  are  satisfied  that  there  is  enough  to  support  both 

the  findings  and  the  order  made  by  the  clerk.    Again,  it  is 

said  that  the  findings  do  not  support  the  order.    The  findings 

are — 

"  That  the  information  as  alleged  is  true,  and  that  Melvin 
Ross  had  in  his  possession,  on  the  Ist  day  of  March  1874, 
which  he  refnsed  to  list  to  the  said  R.  E.  Carlton,  assessor  of 
said  township  of  Baker,  the  following  personal  property,  to- 
wit:  three  horses,  twenty-seven  hogs,  four  head  of  cattle,  notes 
$1,000,  and  notes  secured  by  mortgage  |1,210." 

The  objections  are,  that  he  fiiiled  to  find,  '^  First,  the  value  of 
the  property;  second,  that  the  property  was  in  Crawford  county 
on  the  first  day  of  March;  third,  that  the  property  belonged  to 
Melvin  R.  Ross;  fourth,  that  Ross  willfully  and  fraudulently 
failed  to  list  said  property — in  order  to  compel  him  to  pay 
costs."    The  order  made  by  the  county  clerk  was  as  follows: 

"  It  is  therefore  considered  by  me,  that  said  personal  property 
above  described  should  and  of  right  be  assessed  against  him, 
the  said  Melvin  R.  Ross,  and  that  he  pay  the  costs  and  expenses 
of  this  examination/' 

The  record  stops  with  this  order,  and  shows  no  further  pro- 
ceedings. Whether  the  county  clerk  himself  valued  this  prop- 
erty, or  referred  the  matter  back  to  the  assessor,  and  indeed 
whether  the  personal  assessment  of  Mr.  Ross  has  actually  been 
raised  a  single  dollar,  are  matters  not  appearing  in  this  record. 
Perhaps  if  raised  at  all,  it  was  only  raised  to  the  amount  of  the 
notes,  whose  £a.ce  is  prima  facie  their  value.  At  any  rate,  until 
we  are  informed  as  to  the  actual  increase  in  the  amount  of  the 
assessment,  we  cannot  say  that  there  was  error  in  &iling  to 
place  a  value  upon  any  specific  property. 

In  reference  to  the  site  and  ownership  of  this  property,  it 
may  be  said  that  we  may  not  expect  the  same  precision  in 
these  proceedings  as  in  those  of  courts,  at  least  those  of 
superior  jurisdiction.  The  information  given  to  the  clerk 
was  that  Mr.  Ross  *^did  not  list  the  true  amount  of  his  per- 
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Bonal  property/'  He  finds  this  information  to  be  true.  ISow 
what  is  fairly  implied  by  this  information — that  he  had 
failed  to  list  aU  his  personal  property  f  or,  that  he  had  foiled 
to  list  aU  thai  he  ought  to  have  listed — the  trae  amount  sub- 
ject to  aflsessment?  This  last  seems  a  reasonable  construc- 
tion; and  when  the  clerk  finds  the  information  to  be  true,  he 
finds  that  Ross  foiled-  to  list  all  his  property  subject  to  assess- 
ment, and  then  specifies  the  omitted  property. 

In  reference  to  the  costs,  the  statute  provides  that  if  the 
party  makes  ^^  a  false  statement  of  the  amount  of  property  for 
taxation,  to  evade  the  payment  of  taxes,''  he  shall  pay  all  the 
costs  and  expenses  of  these  proceedings.  Where  there  is  no 
intention  to  evade  the  payment  of  taxes  the  county  pays  the 
coats;  (§66.)  The  county  clerk  charges  the  costs  upon  Boss. 
He  finds  that  he  '*  refused "  to  list  this  property.  Such  a  re- 
fusal, it  is  true,  may  be  consistent  with  an  honest  belief  that 
the  property  was  not  taxable,  and  may  not  have  been  made 
with  the  intention  of  evading  the  payment  of  taxes.  But 
there  is  no  finding  that  the  omission  was  from  mistake,  or  an 
honest  error  of  judgment;  and  a  man  is  presumed  to  intend 
that  which  is  the  natural  and  necessary  result  of  his  actions. 
But  again  and  chiefly,  in  these  proceedings  separate  and  dis- 
tinct findings  of  foct  are  not  essential,  certainly  not  when 
none  are  demanded.  The  order  is  evidence  of  what  the  clerk 
found  to  be  the  facts.  He  may  and  must,  it  is  true,  file  in 
his  ofiice  a  statement  of  the  facts,  or  the  evidence,  on  which 
he  has  made  the  correction;  but  it  may  be  either  the  facts,  or 
the  evidence.  Here  he  filed  a  statement  of  the  evidence,  and 
also  of  the  facts  he  found  therefrom.  But  as  the  latter  was 
unnecessary,  there  is  no  error  if  it  be  incomplete.  We  can 
regard  simply  the  evidence  and  the  order.  And  when  he 
charges  the  costs  against  Boss,  it  is  equivalent  to  or  rather 
implies  a  finding  that  Boss  made  an  untrue  return  to  evade 
the  payment  of  taxes. 

Again,  it  is  said  that  the  conferring  of  judicial  powers  upon 
the  county  clerk  is  in  confiict  with  §§1  and'  11  of  article  8 
of  the  constitution.     The  point  in  the  counsel's  mind  seema 
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to  be,  that  as  a  vacancy  in  a  judicial  office  is,  according  to  the 
constitution,  to  be  filled  by  appointment  of  the  governor,  while 
a  vacancy  in  the  county  clerk's  office  is  according  to  the 
statute  filled  by  appointment  of  the  county  board,  that  there- 
fore the  county  clerk  is  not  a  judicial  officer,  and  no  judicial 
functions  can  be  committed  to  him.  If  it  were  conceded  that 
these  sections  confer  judicial  powers  upon  the  county  derk, 
that  thereby  he  becomes  pro  tanto  the  judge  of  a  court,  and 
holds  a  judicial  office,  and  that  the  constitution  requires  that 
all  vacancies  in  judicial  offices  shall  be  filled  by  appointment 
of  the  governor,  and  that  such  provision  applies  to  such  an 
officer,  the  result,  it  seems  to  us,  would  be,  that  the  statute 
providing  for  appointment  by  the  county  board  would  be 
void  as  conflicting  with  the  constitution,  and  not  that  the 
grant  of  powers  would  be  null  because  the  constitDtional 
method  of  filling  vacancies  was  ignored  in  the  statute.  80 
that,  if  all  be  as  counsel  seem  to  claim,  the  result  would  not 
be  as  contended  for.  We  do  not  wish  however  to  be  under- 
stood as  deciding  that  the  premises  are  as  claimed. 

Finally,  it  is  insisted  that  these  provisions  of  the  statute 
are  void,  because  there  is  no  allowance  for  a  trial  by  jury. 
We  do  not  understand  that  the  right  of  trial  by  jury,  as  pre- 
served in  the  state  constitution,  entitles  a  party  to  a  jury 
except  in  such  cases  and  proceedings  as  prior  to  the  constitu- 
tion gave  a  right  to  a  jury.  As  to  all  matters  which  prior 
to  constitution  were  disposed  of  by  summary  proceedings,  the 
legislature  may  make  similar  provision  to-day.  As  to  pro- 
ceedings which  (like  the  one  before  us)  are  simply  proceedings 
in  assessment,  and  not  to  enforce  in  any  way  a  penalty,  either 
by  fine  or  by  double  or  treble  tax,  no  right  to  a  jury  existed 
prior  to  the  constitution.  It  would  be  strange  indeed  if  the 
state  had  not  the  right  in  a  speedy  and  summary  way  to  com- 
plete its  assessments;  and  that  is  all  these  proceedings  con- 
template. (See  anUj  p.  411,  and  citations.) 

We  see  no  error  in  the  record,  and  the  judgment  must  he 
affirmed. 

All  the  Justices  concurring. 
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Thomas  Moody  v.  Clara  Abthub,  et  oL 

i.  FmniNGS  AiCD  Vekdict;  Evidence  not  Preserved,  Unless  it  clearly  ap- 
pears that  all  the  testimony  given  on  the  trial  is  preserved  in  the 
record,  this  court  cannot  set  aside  the  verdict  of  a  jury  or  the  find- 
ing of  a  court  on  the  ground  that  it  is  not  supported  by  the  evi* 
dence. 

2. Where  the  record  reads  that  "the  plaintiff,  to  maintain  the 

issues  on  his  part,  offered  testimony  as  follows,  to-wit,"  then  gives 
certain  testimony,  and  adds,  '*Here  the  plaintiff  rests,"  shows  the 
same  as  to  defendant's  testimony,  but  omits  such  statements  as  to 
testimony  in  reply,  of  which  the  record  contains  some,  and  contains 
no  affirmative  statement  that  all  the  testimony  is  preserved  in  the 
record,  and  no  other  matter  or  statement  tending  to  show  such  to  be 
the  fact,  held,  that  it  does  not  api>ear  that  all  the  testimony  on  the 
trial  is  in  the  record  and  before  us  for  consideration.  {A.ds  N.  R.Ii. 
Co.  V,  Wagner,  19-335.] 

8.  Pleading;  *Pjetition;  Direction  a»  to  Sufficiency.  An  objection  to  a 
pleading,  that  it  does  not  state  facts  sufficient  to  constittite  a  cause  of 
action,  presented  for  the  first  time  in  this  court,  is  good  only  when 
there  is  a  total  failure  to  allege  some  matter  essential  to  the  relief 
sought,  and  is  not  good  when  the  allegations  are  simply  indefinite,  or 
statements  of  legal  conclusion.  IBrenner  v.  Weaver,  1-488;  McBride  v, 
BartweU,  2-411 ;  Hale  v.  Johnson,  6-137;  Oreer  v,  Adams,  6-203 ;  Lailhe  v, 
McDonald,  7-254;  Moore  r.  Wade,  8-380;  MUchell  v.  Milhoan,  11-625;  Pol- 
iter V,  Rucker,  ante,  116 ;  Nicklisson  v.  Eolman,  17-22.] 

4. General  Averments,  When  Sufficient,  Where  a  party,  in  attempt- 
ing to  allege  a  valid  preemption  of  a  tract  of  land  in  this  state,  alleges 
that  the  land  was,  at  a  specified  date,  open  to  preemption,  that  he  was  a 
citizen  of  the  United  States,  a  resident  of  Kansas,  and  entitled  to  a 
preemption  right  to  said  tract ;  that  he  did,  at  the  given  date,  in  strict 
conformity  to  the  acts  of  Ck>ngress  thereon,  preempt  said  lands  at  the 
proper  land  office,  make  full  payment  therefbr,  and  receive  a  certificate 
of  purchase  duly  executed  by  the  proper  officers;  Held,  That  these  al- 
legations were  sufficient  to  show  a  legal  preemption  as  against  an  objec- 
tion (raised  for  the  first  time  in  this  court,)  that  it  was  not  stated  that 
the  party  was  the  head  of  a  family,  an  hihabitant  of  the  tract,  or  had  in 
person  made  a  settlement  and  erected  a  dwelling  house  thereon  prior  to 
the  time  the  land  was  applied  for. 

6. Statement  Showing  Title  held  in  IHsL    Where  after  allegations  of 

a  valid  purchase,  as  indicated  in  the  above  paragraph,  the  pleading  also 
alleges  that  of  all  said  facts  the  opposite  party  had  full  knowledge,  and 
that  more  than  a  year  thereafter  in  some  manner  and  by  some  means  to 
him  unknown  sadtt  opposite  party  obtained  a  certificate  of  pordbase  and  * 
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patent  for  said  tract,  and  that  his  so  doing  was  a  violation  of  the  laws  of 
the  United  States  and  of  the  rights  already  vested  in  the  first  party,  hdd, 
that  the  pleading  (as  against  any  objection  raised  for  the  first  time  in  this 
court,)  contained  a  sufficient  showing  of  a  full  equitable  title  in  the  one 
party,  and  a  naked  legal  title  wrongfully  obtained  by  the  other,  and 
held  by  him  in  trust  for  the  first  party. 

6.  Pbaotice;  General  Findmg$,  Where  there  has  been  no  demand  for 
special  findings,  and  the  court  finds  generally  that  all  the  allegatioDS  of 
the  pleadings  of  one  party  are  true,  such  general  finding  will  sapport  a 
decree  in  favor  of  that  party,  although  the  general  finding  is  followed 

.  by  certain  special  findings  which  of  themselves  alone  may  not  be  suffi- 
cient to  support  the  decree. 

7.  Action  to  Quist  TrruB;  Poeeemon;  hnprovemenU,  In  a  case  involving 
the  quieting  of  a  title,  and  where  no  judgment  for  the  possession  is  en- 
tered, no  question  can  be  raised  as  to  Improvements  under  the  occupy- 
ing-claimant  act. 


Error  from  Johnson  District  OowrU 

m 

Action  brought  by  Moody  to  quiet  hie  title  to  the  W.J  of 
N.W.^  of  section  81,  township  12,  range  24  east,  in  Johnson 
county.  He  claimed  said  land  by  virtue  of  a  patent  issued 
August  1st  1860,  to  one  Daniel  Wisely,  and  through  mesne 
conveyances  from  the  heirs  of  said  Wisely  and  others  to  him- 
self. His  action  was  against  Clara  Arthur ^  James  M.  Arthur^ 
and  Fisher  Hamilton^  heirs  of  Susan  Arthur,  deceased,  and  he 
alleged  that  said  defendants  claimed  title  to  said  premises  ad- 
verse to  the  rights  and  title  of  the  plaintiff.  The  defendants 
answered  and  filed  a  cross-bill,  claiming  therein  the  equitable 
title  to  said  land  by  virtue  of  a  preemption  certificate,  issued 
by  the  register  of  the  land-oflSce  at  Lecorapton,  Kansas  Terri- 
tory, on  the  27th  of  April  1858,  to  one  Thomas  Taylor,  and  by 
a  deed  to  said  Taylor  and  wife  to  Susan  Arthur,  the  ancestor 
of  defendants,  which  deed  is  dated  October  14th  1858,  and  re- 
corded in  the  office  of  the  register  of  deeds  of  said  county 
April  5th  1864.  Trial  as  the  November  Term  1878  of  the  dis- 
trict court.  Finding  and  judgment  in  favor  of  the  defendants, 
and  the  plaintiff  brings  the  case  here  on  error* 
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Hdnua  ^  DeaUj  for  plaintiff: 

1.  It  is  a  presumption  of  law,  that  the  patent  to  Wisely 
passed  the  whole  title  to  the  land  in  controTcrsT.  The  patent 
itself  is  prima  facie  evidence  that  all  the  incipient  steps  had 
been  regularly  taken,  authorizing  the  issuing  of  the  same. 
9  Crtfnoh,  87;  8  Peters,  820;  6  Peters,  828;  18  Peters,  436; 
19  Mich.  66.  And  before  the  defendants  will  be  permitted  to 
call  in  question  the  proceedings  through  which  the  patent 
issued  to  Wisely,  they  must  allege  in  their  cross-bill  that  Tay- 
lor possessed  all  the  qualifications,  and  complied  with  all  the 
conditions  which  the  law  prescribes  authorizing  him  to  pre- 
empt This  they  have  failed  to  do.  40  Cal.  873;  24  Qal.  680; 
27  Cal.  488.  The  cross-bill  should  affirmatively  show  that 
Taylor  had  a  right  to  preempt  the  land  in  question.  It  should 
appear  therein,  (1st,)  that  he  was  the  head  of  a  family,  or  a 
single  man  over  the  age  of  twenty-one  years;  (2d,)  ^  citizen  of 
the  United  States,  or  that  he  had  filed  his  declaration  of  inten- 
tion to  become  a  citizen  according  to  law;  (3d,)  that  he  was  an 
inhabitant  on  the  tract  sought  to  be  entered^  (4th,)  upon  which 
in  person  he  had  made  a  settlement  and  erected  a  dwelling- 
house  since,  the  first  of  June  1840,  and  prior  to  the  time  when 
the  land  was  applied  for — the  Indian  title  having  been  extin- 
guished and  the  land  surveyed.  The  bill  alleges  only  that  said 
Taylor  was  a  citizen  of  the  United  fitates  and  a  resident  of  the 
territory  of  Elansas,  and  failed,  as  we  think,  to  state  any  cause 
of  action  in  their  cross-bill,  and  the  same  is  wholly  insufiicient. 

2.  Defendants'  cross-bill  professes  to  be  a  proceeding  in 
equity,  but  there  is  nothing  alleged  therein  entitling  them  to 
the  relief  asked  for,  much  less  showing  themselves  worthy  of 
it  by  their  evidence.  If  they  rely  on  fraud  or  imposition,  they 
must  specificatlly  pliead  it,  settisg  out  the  facts  whidi  ooiistitute» 
the  fraud  or  imposition..  Again,  if  they  rely  upon  a  trust,  the 
fiicts  which  constitute  the  trust  must  be  pleaded.  Unless  some 
question  of  fraud,  imposition,  or  trust  intervenes,  a  state  court 
will  'not  take  oooghizance  of  the  case.  40  Oal.  166,278;  54  HL 
48;  45  Miss.  106;  19  Wallace,  646.     The  defendants  allege 
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that  ^'in  violatioD  of  the  laws  of  the  United  States/'  and  ^'in 
violation  of  the  rights  of  said  Taylor/*  and  those  claiming 
under  him,  Wisely  obtained  his  patent  These  are  mere  con- 
clusions of  law.  It  does  not  appear  that  it  was  by  any  act  of 
fraud  on  the  part  of  Wisely  that  Taylor  was  prevented  from 
getting  a  patent  to  the  land  in  question.  12  Minn.  236;  19 
Mich.  66.  The  allegation  that  Wisely's  patent  was  ilssued 
without  the  knowledge  or  consent  of  Taylor,  or  those  claiming 
under  him,  avails  nothing.  In  cases  arising  under  conflicting 
entries  of  government  land,  the  doctrine  of  notice  is  not  lecog- 
nized.  87111.32;  26  Iowa,  493;  16  Ark.  440;  7  Minn.  450. 

8*  We  admit  that  this  court  rightfully  regards  with  great 
disfavor  questions  raised  before  it  for  the  first  time  as  to  the 
sufficiency  of  the  petition,  or  cross-bill.  But  we  take  it  for 
granted,  where  a  party  has  procured  a  judgment  or  decree  in 
his  £avor,  when  he  shows  by  his  own  declaration  to  be  entitled 
to  none  whatever,  or  when  he  obtains  a  judgment  or  decree 
which  is  manifestly  wrong  and  unjust,  that  this  court  will 
not  affirm  it  simply  because  no  proper  objection  was  made  to 
it  in  the  inferior  court.  In  the  case  at  bar,  after  the  lapse  of 
many  years  from  the  issuing  of  a  patent,  and  the  property 
therein  described  had  been  greatly  improved  in  value,  these 
defendants  come  into  court  and  seek  to  attack  it  without  pre- 
tending to  show  that  they  or  those  under  whom  they  claim 
were  injured  by  any  fraudulent  act  on  the  part  of  ihe  patentee, 
or  that  the  patentee  was  guilty  of  any  fraud  whatever,  or  Ihat 
any  privity  existed  between  him  and  Wisely,  or  that  Taylor 
had  ever  performed  the  obligations  and  requirements  of  a  law 
whose  benefits  he  invokes.  8  Kas.  380,  890. 

4.  It  may  be  fairly  assumed  that  the  record  purports  to 
contain  all  the  evidence.  The  recitals  in  the  record  are 
equivalent  to  a  statement  that  certain  ^  evidence,  which  is  set 
out  in  full,  was  offered  and  received,  and  that  the  parties  in* 
troduced  no  more,  but  ceased  at  that  point  If  this  be  true, 
then  the  record  contains  no  evidence  to  prove,  that  Taylor 
possessed  the  qualifications  or  performed  the  conditions  enti- 
tiing  him  to  preempt;  that  any  fraud  or  imposition  was  prac* 
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ticed  by  Wisely  on  Taylor;  that  any  privity  existed  between 
Wisely  and  Taylor  which  authorized  the  court  to  find  that 
the  former  was  the  trustee  in  equity  for  the  latter;  that  tlic 
plaintifi*  purchased  with  a  notice  of  the  claims  of  Taylor  and 
those  succeeding  to  his  rights  to  the  land  in  suit.  On  the 
contrary y  it  appears  that,  long  before  he  purchased,  Taylor's 
certificate  had  been  canceled;  that  he  paid  value  for  the  land, 
had  taken  possession  of  the  same,  and  had  made  valuable 
improvements  thereon.  And  the  court  erred  in  allowing  de- 
fendants, after  they  had  rested,  and  plaintiff  had  closed  in 
chief  and  in  rebuttal,  to  introduce  Taylor  to  show  that  he 
had  no  notice  of  the  cancellation  of  his  certificate. 


Deomney  ^  Greeriy  for  defendants : 

L  The  ^^case  made"  does  not  contain  all  the  testimony*- 
a  great  portion  being  omitted — hence,  this  court  will  not 
review  the  &ct8.  Nor  does  the  record  purport  to  contain  all 
the  evidence.  It  is  well  settled,  this  is  fatal  to  a  request  to 
review  the  facts.  It  is  also  well  settled,  that  the  court  below 
having  sat  as  a  jury,  he  being  the  judge  of  the  facts  and  his 
finding  being  general,  and  there  being  some  evidence  to  sup- 
port the  finding,  this  court  ought  not  review  the  facts. 

2.  The  plaintiff  cannot  now  for  the  first  time  and  in  a  re- 
viewing court,  raise  the  question,  whether  defendant's  answer 
or  cross-bill  contains  facts  sufficient  to  constitute  a  defense  or 
for  afiirmative  relief,  as  against  the  cause  of  action  stated  in 
plaintiff's  petition.  10  Kas.  266;  11  Kas.  617. 

8.  Where  a  person  has  acquired  the  legal  title  to  that  which 
another  has  a  better  right,  a  court  of  equity  will  convert  him 
into  a  trustee  of  the  true  owner,  and  compel  him  to  convey 
the  legal  title.  This  doctrine  is  applicable  to  a  second  pre- 
emptor  who  has  obtained  a  patent  over  the  first  preemptor 
without  legal  authority  on  the  part  of  the  ministerial  officers 
of  the  general  government.  4  Wall.  282;  2  Black,  554;  6 
Wall.  418:;  16  Mo.  643;  14  Kas.  269.  The  "certificate  of 
purchase"  issued  to  Taylor,  gave  to  him  a  "vested  right"  in 
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and  to  the  lands,  and  is  prima  facie  evidence  that  he  held 
the  first  and  paramount  equity  to  the  land.  81  Gal.  264; 
Mdcklot  V.  Dubroily  9  Mo.  478;  36  Iowa,  207.  It  was  DOt 
necessary  for  defendants  to  allege  or  prove  fraud  m  Wisely 
in  order  to  recover  on  their  cross-bill,  as  they  could  stand 
alone  on  the  fact  of  Taylor's  purchase.  7  Ala.  594;  28  HI. 
628;  7  Sm.  &  Marshall,  694;  10  Ohio  St  98;  2  Wallace,  535; 
9  Iowa,  586.  But  we  did  prove  it,  without  objection,  and  we 
are  entitled  to  the  benefit  of  it,  as  though  we  had  pleaded  it 
57  N.  T.  274. 

If  it  appear  on  the  face  of  the  patent,  or  from  the  evidence, 
that  the  patent  was  issued  in  a  case  not  authorized  by  law,  the 
patent  is  inoperative  and  void,  and  may  be  assailed  collaterally. 
88  Gal.  80;  12111.817,884. 

The  plaintiff  endeavors  to  rebut  our  equities  by  showing  at- 
tempts of  the  land  officers  to  cancel  Taylor's  entry  or  "  certifi- 
cate of  purchase;*'  and  it  may  be  inferred  from  certain  letters 
(read  in  evidence  by  plaintiff,  over  objections  of  defendants,) 
that  there  had  been  a  contest  in  the  Lecompton  land-office,  be- 
tween Taylor  and  Wisely,  but,  if  any  such  attempts  were  made 
or  proceedings  had  thereto,  the  "case  made"  discloses  that 
they  were  purely  ex  parte.  No  notice  to  Taylor — no  day  in 
court — no  opportunity  to  appeal  from  any  decision  that  those 
officers  might  make  in  the  premises,  A  judicial  decree  would 
not  be  binding  on  Taylor  in  such  case — it  would  be  an  abso- 
lute nullity;  and  so,  for  a  much  stronger  reason,  is  the  decision 
of  a  mere  ministerial  officer. 

Taylor  had  power  to  sell  and  convey,  although  he  had  not 
received  a  patent;  and  a  sale  and  conveyance  to  a  bona  fide 
purchaser  by  one  holding  a  "  certificate  of  purchase,"  is  pro- 
tected by  the  very  words  of  the  preemption  law.  1  Brightiy 
Digest,  474,  §86;  2  Minn.  168;  6  Ean.  112, 122;  88  Iowa,  874; 
12  Kas.  284;  18  Wall  296. 

The  opinion  of  the  court  was  delivered  by 

Bbewbb,  J. :  This  was  an  action  to  quiet  title.  Plaintiff  il* 
leged  title  and  possession,  and  that  defendants  claimed  titie. 
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Defendants  in  their  answer,  and  by  way  of  cross-bill,  alleged 
title  in  themselves,  that  plaintiff  claimed  title,  but  that  such 
title  was  without  foundation,  and  prayed  that  their  title  might 
be  quieted.  A  decree  was  entered  in  favor  of  the  defendants. 
To  reverse  this  decree  plaintiff  comes  to  this  court. 

There  are  two  principal  questions  before  us  on  the  record. 
Does  the  answer  state  a  cause  of  action  in  favor  of  the  defend* 
ants,  and  against  the  plaintiff?  Do  the  facts  as  found,  sustain 
the  decree?  We  do  not  think  the  question  of  the  sufficiency 
1  wher«reoord  ^^  ^®  cvidcncc  to  support  the  findings  is  presented 

£i?iS?\S!*"  by  the  record,  for  the  reason  that  it  does  not  appear, 

•Ti  enoe.  ^^^  ^lj  ^^  cvidcnce  is  preserved.  There  is  no  af- 
firmative statement  that  the  record  contains  all  the  evidence. 
Perhaps  that  is  not  always  necessary.  Following  certain  testi- 
mony offered  by  the  plaintiff,  is  the  statement,  "  Plaintiff  then 
rested.''  A  similar  statement  follows  testimony  offered  by  the 
defendants.  Then  comes  testimony  of  plaintiff,  given  in  an- 
swer to  the  testimony  of  defendants  in  support  of  their  cause 
of  action,  followed  by  a  like  statement  After  this  i^pears  tes- 
timony of  defendants  in  reply,  but  without  any  similar  closing 
statement  Each  party's  statement  opens  with  a  statement 
that  he  "  offered  testimony  as  follows,  to-wit."  Now,  whatever 
might  be  the  legitimate  inference,  if  the  defendants'  reply-tes- 
timony had  been  followed  by  a  statement  that,  '^bere  the  de- 
fendants rested,"  or  any  statement  clearly  showing  that  at  such 
point  the  introduction  of  testimony  ceased,  without  any  such 
statement  it  is  clear  that  there  is  nothing  upon  which  to  found 
an  assertion  that  all  the  testimony  is  given.  Much  other  testi- 
mony might  have  been  given,  making  clear  and  plain  the  very 
matters  which  plaintiff's  counsel  say  are  not  proved,  and  still 
not  a  statement  in  the  record  be  untrue  in  letter  or  spirit  We 
pass  therefcye  to  the  first  question. 

Does  the  answer  of  defendants  stats  a  cause  of  action  iu 
t.  Peutioa-.      their  &Tor  and  against  the  plaintiff?   :  And  here. 

wflici^.  it  may  be  remarked,  that  no  objection  to  the  suf* 
ficiency  of  the  answer  was  raised  in  the  court  below*  Th€( 
parties  tried  the*  case  as  though  defendants  had  stated  a  good 
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cause  of  action  against  plaintiff.  In  this  coart,  for  the  first 
Kme,  is  any  question  made  as  to  its  sufficiency.  In  such  a 
case  the  objection  is  good  only  when  there  is  a  total  failure 
to  allege'some  matter  essential  to  the  relief  sought,  and  is  not 
good  when  the  allegations  are  simply  incomplete,  indefinite, 
or  statemients  of  conclusions  of  law:  LaUhe  v.  McDonald, 
7  Kas.  26i;  Mitchell  v.  Milhoan,  11  Kas.  617.  Turning  to 
the  pleadings,  we  find  that  the  answer  alleges,  in  that  defense 
which  is  in  the  nature  of  a  cross-bill,  or  counterclaim,  that 
on  April  27th  1858,  and  for  a  long  time  prior  thereto,  the 
land  in  controversy  was  a  part  of  the  public  lands  and  open 
4.o«i«niM«r.  to  settlement  and  preemption  at  the  land-office  at 
•niBci^Dt.  Lecompton;  that  Thomas  Taylor  was  a  citizen 
of  the  United  States,  a  resident  of  £ansas  Territory,  and 
entitled  to  a  preemption-right  to  said  lands;  that  he  did 
upon  that  day,  in  strict  conformity  to  the  acts  of  eon- 
gress  thereon,  preempt  said  lands  at  said  land-office,  pay 
the  full  amount  (|210)  therefor,  and  receive  a  certificate  of 
purchase,  entry,  and  preemption,  duly  signed  and  exe- 
cuted by  the  proper  officers,  of  all  of  which  fieu^ts  Daniel 
Wisely,  his  heirs,  grantees,  and  the  plaintiff,  had  due  and 
legal  notice;  that  said  Taylor's  title,  by  certain  convey- 
ances^ describing  them,  is  vested  in  defendants;  that  after 
such  preemption  and  purchase,  and  on  June  20th  1859,  Daniel 
Wisely,  by  some  means  and  in  some  manner  unknown  to  the 
said  Taylor,  or  to  these  defendants,  and  without  the  assent, 
knowledge,  consent  or  notice  of  his  so  doing,  obtained  a  pre- 
tended certificate  of  preemption  or  purchase  from  said  land- 
office,  and  afterward,  and  on  August  1st  1860,  a  patent  for 
said  lands;  that  the  issue  and  delivery  of  said  certificate  and 
patent  to  said  Wisely  were  in  violation  of  the  laws  of  the 
United  States,  in  violation  of  the  rights  of  said  Th^as  Taylor, 
and  these  defendants,  and  void  as  against  them,  and  by  said 
certificate  and  patent  no  valid  legal  or  equitable  title  was 
conveyed  to  said  Wisely,  and  that  said  Wisely's  claim  had 
passed  to  the  plaintiff.  This  was  followed  by  a  prayer  for  a 
decree  quieting  title  and  for  possession  of  the  -lands.     Upon 
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this  answer  oounsel  for  plaintiff  claim,  that  ^^The  orOBS-bill 
should  affirmatively  show  that  Tajlor  had  a  right  to  preempt 
the  land  in  question.  It  should  appear  therein,  (Ist,)  that  he 
was  the  head  of  a  fomily,  or  a  single  man  over  the  age  of 
twenty*oiie  years,  (2d,)  a  citizen  of  the  United  States,  or  that 
he  had  filed  his  declaration  of  intention  to  become  a  citizen 
according  to  law,  (8d,)  that  he  was  an  inhabitant  on  the  tract 
sought  to  be  entered,  (4th,)  upon  which  m  persim  he  Kad 
made  a  settlement  and  erected  a  dwelling-house  since  the  first 
of  June  1840,  and  prior  to  the  time  when  the  land  was  ap- 
plied for — the  Indian  title  having  been  extinguished,  and  the 
land  surveyed/'  Perhaps  all  these  matters  are  essential  to 
give  a  right  to  preempt;  and  if  objection  had  been  raised  at 
the  proper  time,  perhaps  the  court  would  have  been  compelled 
to  sustain  it  But  it  is  alleged  that  he  was  entiUed  to  a  pre- 
emption-right to  said  lands,  and  that  he  did  preempt  them  in 
strict  conformity  to  the  requirements  of  the  acts  of  congress 
thereon.  Now,  this  as  a  general  allegation  includes  and 
covers  all  those  specific  statements;  and  if  parties  are  content 
to  try  their  case  upon  such  general  allegation,  they  waive  all 
objection  to  it 

Again,  it  is  claimed  by  counsel  that  the  allegations  of  the 
answer  show  no  fraud,  imposition,  or  trust,  and  that  unless 
some  of  these  appear,  a  state  court  will  not  take  cognizance  of 
a^  Au«K«iioM    the  case;  that  the  allegations  are,  that  the  issue  of 

b«7di£W!  the  certificate  and  patent  were  in  violation  of  the 
laws  of  the  United  States,  and  the  rights  i>f  Taylor — without 
showing  how  or  in  what  respect  they  were  so  in  violation.  To 
this  it  may  be  replied,  that  the  tdlegations  show  a  valid  pre- 
emption and  purchase  by  Taylor,  that  of  all  this  Wisely  had 
full  knowledge,  that  more  than  a  year  thereafter  in  some  man- 
ner and  by  some  means  to  the  defendant  unknown  Wisely  ob- 
tained a  certificate  of  purchase  and  pat^ot^  and  that  his  so  doing 
was  a  violation  of  the  laws  of  the  United  States  aAd  the  rights 
of  Taylor  and  his  grantees*  Does  not  this  disclose  a  trust? 
Does  it  not  show  a  complete  equitable  titie  in  Taylor,  and 
that  Wisely  by  some  illegal  means  had  acquired  the  legal  tftle? 
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Ib  not  the  legal  title  then  held  in  trUBt  for  the  equitable?   It 
is  true,  the  precise  steps  by  which  this  legal  title  was  acquired, 
are  not  shown,  and  the  pleading  could  have  been  more  fall  aud 
spedflc;  but  still  the  fietct  is  alleged,  that  it  was  acquired  after 
the  vesting  of  a  complete  equitable  title  in  Taylor,  and  by  some 
illegal  means.    This  is  now  sufficient.    It  shows  the  equity  in 
one  person,  the  legal  title  in  another,  obtained  illegally,  and 
with  full  knowledge  of  the  equity.  In  Stark  v,  Starrs^  6  Wal- 
lace, 419,  it  is  said  to  be  the  well-settled  doctrine, "  that  where 
one  party  has  acquired  the  legal  title  to  property  to  which  an- 
other has  a  better  right,  a  court  of  equity  will  convert  him  into 
a  trustee  of  the  true  owner,  and  compel  him  to  convey  the 
le^l  title/'     See  also,  Garland  v.  Wj/m,  20  How.  (U.  8.)  6; 
Hughes  V.  U.  &,  11  How.  668,  and  4  Wall.  282;  Lindsey  v. 
Havjes^  2  Black,  554.    These  are  all  cases  (A  contested  titles; 
and  in  the  last  three  oases  a  prior  certificate  prevailed  over  a 
subsequent  patent     Counsel  contends,  that  ^*it  is  a  presump- 
tion of  law  that  the  patent  to  Wisely  passed  the  whole  title  to 
the  land  in  controversy.    The  patent  itself  is  prima  fade  evi- 
dence that  all  the  incipient  steps  had  been  regularly  takeD, 
authoriziug  the  issuing  of  the  same."    TbiB  doubtless  is  cor- 
rect ;  and  it  is  a  proposition  equally  correct  when  applied  to 
the  preemption  certificate  to  Taylor.     That  is  prima  facie  evi- 
Jdence  that  all  prior  steps  had  been  regularly  taken,  and  that 
Taylor  had  acquired  the  fbll  equitable  title.    The  prma  facie 
evidence  of  either  may  be  overthrown  by  other  testimony;  but 
in  the  absence  of  any  other  testimony  the  title  which  is  prior 
in  time  is  the  stronger  in  right    In  OarroU  v.  Safford^  8  How. 
441,  the  court  uses  this  plain  language,  quoted  in  the  case  of 
Stanje  v,  Toun^y  6  Eas.  282:  ^^So  far  as  the  rights  of  the  pur- 
chaser are  concerned,  they  are  protected  under  the  patelit- 
certificate  as  fully  as  under  the  patent    Suppose  the  officers  of 
the  government  had  86ld  a  tract  of  land,  received  the  purchaso- 
money,  and  issued  a  patent-certificate:  can  it  be  contended 
that  they  could  sell  it  again,  and  convey  a  good  title?    They 
could  no  more  do  this  than  they  could  eell  land  a  second  time 
which  had  been  previously  patented.^'    It  seems  to  us  there- 
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fore,  that  as  against  «ny  objection  that  can  now  be  raised  the 
answer  must  be  held  sufficient  to  sustain  a  decree  for  affirma- 
tive relief. 

This  really  disposes  of  the  <$a8e,  for  in  respect  to  the  second 
question,  it  may  be  said  that  no  special  findings  of  fact  were 
demanded,  and  that  while  the  court  does  find  spe- 
cially certain  fiActe,  it  prefaces  them  with  a  general 
finding  that,  '^the  allegations,  all  and  singular,  contained  in 
the  answer  of  the  said  defendants  are  true'* — so  that,  whether 
the  facts  specially  mentioned  in  the  findings  are  of  themselves 
sufficient  to  support  the  decree,  is  practically  immaterial,  the 
court  having  covered  all  with  a  general  finding. 

So  far  as  the  matter  of  improvements  is  concerned,  that 
cannot  be  inquired  into  in  this  case.  fTo  judgment  for  pos- 
I.  AetioB  to  session  was  rendered,  but  only  a  decree  quieting 
<itti»ittu«.  |j|.|^  Whenever  in  an  action  of  ejectment  judg- 
ment is  rendered  for  possession,  the  question  of  improvements 
under  the  occupying-claimant  act  will  properly  come  up  for  de* 
cision. 

The  judgment  will  be  affirmed. 

It  is  understood  that  the  case  of  the  same  plaintiff  against 
Alexander  Brown  is  similar,  and  the  same  judgment  wUI 
there  be  entered. 

All  the  Justices  oonoorring. 
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Obntbb  Township  v.  Albxandsb  Hunt,  as  Treasurer,  ^ 

m 

1.  Pcnnoii,  09  «  PUading,  and  cw  an  JffidaviL^  Where  a  petition  is  used 
merely  as  a  petition,  it  may  sometimes  be  held  sufficient,  although  its 
statements  of  the  facts  are  so  general  and  comprehensive  as  to  be  styled 
conclusions  of  fact,  or  conclusions  of  law;  but  where  it  is  also  used  as  an 
affidavit,  and  as  evidence,  it.  must  then  state  the  facts  with  all  that  full- 
ness of  detail  required  in  affidavits  or  depositions. «  [CSty  cfAiekUonw, 
Bartholow,  4-^24 ;  Long  v.  Kauheer,  28-226.] 

2.  Partiks;  Townships;  PuMic  RigJiU  an4  Private  Rights.  A  township  can- 
not maintain  an  action  to  enjoin  the  collection  of  an  illegal  tax  levied 
on  the  taxable  property  belongiiig  to  the  private  individuals  of  sodi 
township.  Such  ap  action  can  be  maintained  only  hy  the  individuals 
themselves.  Iffenderson  v.  Marcellf  1-137;  State^  ex  reL^ «.  Marttan^  6-524; 
Mo.  R,Fl8,A  QvJf  E,  R,  Co,  v.  WheaUm^  7-232;  BohbeU  v.  Stale,  ex  rtL, 
l(V-9 ;  State,  ex  reL,  v,  Oomm'rs  Jefferzon  Co,,  11-66 ;  State,  ex  reL, «.  MeLaugih 
Itfi,  15^228.] 

I  * 

Error  from  Wilson  District  OowrL 

This  liotioti  was  (^mmenced  in  the  district  court  Janoaiy 

2d  1875.    The  petition,  after  the  caption  and  title,  was  as 

follows: 

^*  Center  township,  in  the  county  of  Wilson,  and  etate  of 
Eiansas,  plaintiff,  states  :th)it  it  is  a 'municipal  corporation, 
duly  organized  under  the  laws  of  the  state  of  Kansas,  and 
complains  of  the  Memphis  k  ITorthwesterh  Kailroad  Com- 
pany, a  corporation  duly  o^anized  tinder- the  laws  of  the 
state  of  Ejtnsas,  Alexander  Hunt,  treasurer  of  Wilson  counts, 
John  Francis,  treasurer  of  the  state  of  Kansas,  and  O.  V. 
Small,  defendants,  for  that,  whereas,  heretofore,  to-wit,  on 
the  20th  of  March  1878,  at  the  county  of  Wilson  aforesaid 
fifty-six  citizens,  the  same  being  electors  and  tax-payers  of 
Center  township  in  said  county  of  Wilson,  presented  to  the 
trustee,  clerk  and  treasurer  of  said  township  a  petition  ask- 
ing and  praying  that  a  special  election  be  ordered  in  said 
township  for  the  purpose  of  voting  on  a  proposition  to  donate 
the  sum  of  |60,000  to  the  Memphis  &  iN'orthwestern  Bail- 
road  Company  to  aid  said  Railroad  Company  in  the  con- 
struction  of  a  proposed  line  of  railroad  from  the  Leavenworth, 
Lawrence  &  Galveston  railroad  at  or  near  Thayer  to  the  dty 
of  Fredonia,  in  said  Center  township,  upon  certain  oonditions 
therein   named;  whereupon  the  trustee,  clerk  and  treasurer 
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of  said  Center  township,  after  considering  said  petition  or- 
dered that  an  election  he  held  in  said  Center  township  at  the 
usual  place  of  voting  therein  on  the  7th  of  April  1878,  and 
that  due  and  legal  notice  of  the  same  he  ^iven  for  the  pur- 
pose of  voting  upon  the  following  proposition,  viz. : "  [^Here 
is  set  forth  the  proposition  in  jvUy  followed  by  a  statement  that 
the  election  loas  heldy  the  votes  canvassed^  showing  108  votes 
^^for  the  donation  and  bonds^'*  and  ^^SO  votes  against  the  dcTva- 
Hon  and  bonds.**  After  which  the  petition  proceeds:"]  "After- 
ward, to-wit,  on  the  8th  of  April  1878,  the  trustee,  clerk  and 
treasurer  of  the  said  township  of  Center,  on  hehalf  of  said 
township,  in  pursuance  of  the  election  aforesaid,  made  and 
entered  into  the  following  contract  with  the  said  Memphis 
&  Northwestern  Railroad  Co.,  viz.:"  [Here  follows  the  con- 
trad  J  after  which  is  the  following :"]  "And  afterward,  to-wit,  on 

the day  of 1873,  me  said  township  of  Center  bv 

its  trustee  and  clerk  executed  and  issued  its  said  bonds,  with 
coupons  attached,  in  the  sum  of  $60,000  ae  follows,  viz. :  fifty 
bonds,  with  coupons  attached,  for  the  sum  of  $1,000  each, 
numbered  consecutively  from  1  to  60,  which  said  bonds  are  in 
words  and  figures  as  follows:"  [Copy  set  forthy  showing  the 
bonds  to  be  payable  m  SO  years ^  with  interest  at  7  per  cent.y  pay* 
able  semi^MnuaUy  on  the  1st  day  of  July'  and  January.    And 

then  the  petition  alleges :]  "And  afterward,  on  tibie day  of 

1878,  the  said  fift^  bonds  of  $1,000  each,  with  the 

coupons  attached  as  aforesaid,  were  delivered  to  the  treasurer 
of  the  state  of  Kansas  to  be  held  by  him  in  escrow,  and  deliv* 
ered  to  the  said  Memphis  &  Northwestern  Sailroad  Company 
on  the  conditions  aforesaid.  And  plaintiff  shows  and  alleges, 
that  said  railroad  company,  in  pursuance  of  said  contract  be- 
fore mentioned,  proceeded  and  did  grade  said  portion  of  said 
line  of  railroad  to  the  said  city  of  Fredonia,  together  with  the 
stonework  and  masonry  thereof  as  before  mentioned;  that 
afterward,  on  the  6th  of  September  1873,  the  said  treasurer 
of  the  state  of  Kansas  delivered  to  said  railroad  company 
$28,000  in  bonds,  part  and  parcel  of  said  $60,000  in  bonds 
delivered  to  him  bv  the  said  Center  township  as  aforesaid, 
and  the  remaining  $22,000  in  bonds,  part  and  parcel  of  said 
$50,000  in  bonds  as  aforesaid,  are  still  and  now  are  held  by 
the  said  treasurer  of  the  state  of  Ejtnsas,  who  refuses  and 
fails  to  cancel  and  deliver  the  same  to  said  Center  township, 
although  due  demand  therefor  has  been  made  by  the  said  Cen- 
ter township.  Plaintiff  farther  says  that  a  full  and  complete 
record  of  all  and  singular  the  things  heretofore  stated  and  al- 
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leged  are  now,  and  at  all  times  have  been,  in  the  office  of  the 
clerk  of  said  Center  township. 

*^  Plaintiff  further  says,  that  a  large  proportion  of  said  bonds 
have  been  by  the  said  Memphis  &  Northwestern  Railroad 
Company  sold  and  delivered  to  various  parties  who  are  un- 
known to  the  plaintiff,  and  that  a  portion  of  said  bonds  are 
now  held  by  the  said  Railroad  Company,  and  that  a  portion  of 
said  bonds  are  now  owned  and  held  by  the  defendant  0.  Y. 
Small;  and  that  the  said  Alexander  Hunt,  treasurer  of  Wilson 
county,  owns  and  holds  a  portion  of  said  bonds  issued  as  afore- 
said. 

^^  Plaintiff  fiirther  says,  that  the  said  Memphis  &  Northwest- 
ern Railroad  Company,  after  having  done  the  grading  and 
masonry  as  aforesaid,  have  wholly  abandoued  the  building  of 
said  railroad,  and  have  wholly  failed  and  neglected  and  re- 
fused, and  still  doth  refuse,  fail  and  neglect  to  complete  said 
railroad,  or  any  part  thereof,  according  to  the  contract,  as  be- 
fore set  out,  and  have  not  nor  will  they  construct  and  equip 
said  railroad  or  any  part  thereof,  or  build  and  maintain  the 
passenger  and  freight  depots  as  agreed  to  in  said  contract  be- 
fore mentioned;  that  what  work  was  done  by  said  railroad  com- 
pany, to-wit,  the  grading  and  masonry,  is  poorly  constructed, 
and  so  negligently  and  carelessly  done  as  to  render  it  of  no 
value  whatever;  that  the  consideration,  and  the  sole  considera- 
tion for  the  issue  and  delivery  of  said  bonds  aforesaid  was  tbat 
the  said  railroad  company  construct  and  equip  the  said  line  of 
railroad  as  aforesaid,  and  erect  and  maintain  good  passenger 
and  freight  depots  within  the  corporate  limits  of  the  said  city 
of  Fredonia,  in  said  Center  township,  all  of  which  the  said 
railroad  company  hath  wholly  failed  and  refused  to  do  or  at- 
tempt to  do  according  to  the  terms  of  said  contract,  within  the 
time  or  within  a  reasonable  time  thereafter,  and  that  the  work 
already  done,  without  the  completion  of  said  railroad,  is  of  no 
value  whatever  to  the  said  plaintiff,  or  any  other  person  or  per- 
sons. 

"Plaintiff  further  complaining,  says,  that  on  the  —  day  of 
—  1874,  William  Bdminster,  w.  H.  Morgan  and  P.  S-  Booth, 
the  commissioners  of  said  Wilson  county,  levied  a  tax  of  one 
and  forty-five  hundredths  per  cent  upon  the  taxable  property 
of  the  said  Center  township,  and  caused  the  same  to  be  placed 
upon  the  tax-rolls  of  said  Wilson  county,  for  ihe  purpose  of 
paying  interest  now  due  and  to  come  due  on  the  coupons  atr 
tached  upon  said  bohds  issued  to  the  said  Memphis  A  Nortfar 
western  Railroad  Company  as  aforesaid;  that  said  tax  so  levied 
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as  aforesaid  and  placed  upon  the  tax-rolls  as  aforesaid,  is  with- 
out authority  of  law,  and  is  irreealar,  illegal  and  void.  Plain- 
tiff farther  says  that  the  assessed  value  of  the  taxable  property 
of  said  Center  township,  at  the  time  said  donation  aforesaid 
was  voted  and  donated,  did  not  exceed  the  sum  of  $218,492, 
and  that  the  highest  assessed  value  of  said  Center  township 
for  any  year  from  its  organization  to  the  present  time  will  not 
exceed  |220,000.  Plaintiff  avers  that  at  the  time  of  the  issu- 
ing and  delivery  of  said  $50,000  in  bonds  as  aforesaid,  for  the 
purpose  aforesaid,  the  said  township  of  Center  had  an  out- 
standing and  existing  bonded  indebtedness  in  the  sum  $7,000. 
Plaintiff  further  avers  that  the  said  $50,000  in  bonds  issued  by 
«aid  Center  township,  and  for  the  purpose  aforesaid,  and  inter- 
c^st  coupons  thereto  attached,  and  each  and  every  part  thereof, 
are  illegal;  that  they  were  issued  without  authority  of  law,  and 
are  void,  and  that  the  said  defendants,  and  each  and  every  of 
them,  and  the  owners  and  holders  of  each  and  everv  bond 
issued  as  aforesaid,  had  due  and  legal  notice  of  the  illegality 
and  irregularity  of  said  bonds  before  purchasing  the  same  or 
any  part  thereof 

"Plaintiff  further  complaining  says  that  the  tax-rolls  of 
Wilson  county  containing  said  illegal  tax  upon  the  taxable 
property  of  Center  township,  illegally  levied  as  aforesaid, 
and  for  the  illegal  purpose  as  aforesaid,  are  placed  in  the 
hands  of  Alexander  Hunt,  treasurer  of  Wilson  county,  who 
will  enforce  the  payment  of  the  said  illegal  tax  immediately, 
to  the  irreparable  injury  of  the  plaintiff,  unless  restrained  by 
this  honorable  court*  Wherefore,"  etc.,  [followed  by  a  prayer 
for  a  temporary  itgunction,  restraining  the  defendants  from 
selling  or  assigning  said  bonds,  or  any  of  them,  and  that 
defendant  Hunt,  as  treasurer,  be  restrained  from  collecting 
said  taxes,  etc.,  and  on  final  hearing  that  said  injunction  be 
made  perpetual,  and  that  said  bonds  be  surrendered  up  for 
cancellation,  etc.] 

This  petition  was  duly  verified.  The  then  district  judge, 
( Hon.  John  R.  Goodin,)  granted  a  temporary  injunction. 
Defendant  Etml^  the  county  treasurer,  demurred,  "for  that 
it  appears  from  the  plaintiff's  petition  that  said  plaintiff  has 
no  legal  capacity  to  sue. ''  He  also  moved  to  vacate  the  tem- 
porary injunction,  on  the  same  ground,  and  because  it  did 
not  appear  that  the  plaintiff  had  or  ever  had  any  taxable 
property  or  any  taxes  to  pay  in  said  Center  township.     This 
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motion  was  heard  on  the  8d  of  March  1875,  before  District 
Jadge  Talcott,  who.  ordered  that  "  said  temporary  injunc- 
tion be  80  modified  as  to  allow  said  Alexander  Hunt  to  collect 
the  taxes  so  as  aforesaid  enjoined. "  From  this  rnling  and 
order  the  plaintiff,  said  Center  Township^  appeals,  and  brings 
the  case  here  on  error. 


Bjrkpairiek  ^  Burge^  for  plaintiff: 

1.  The  sole  question  presented  by  the  record  is,  did  the  dis- 
trict jadge  err  in  dissolving  the  temporary  injunction  in  this 
case?  It  is  claimed  that  the  petition  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action  in  fetvor  of  the  plaintiff 
and  against  the  defendant  ITeither  the  corporation  nor  its 
otfcers  can  do  any  act,  make  any  contract,  or  incur  any  lia- 
bility not  authorized  by  law.  All  acts  beyond  the  scope  of 
the  power  granted,  are  void.  Much  less  can  any  power  be 
exercised,  or  any  act  done,  which  is  forbidden  by  statute.  1 
Dillon  Munic.  Corp.  178,  §66.  And  every  person  dealing 
with  a  municipal  corporation  must  at  his  peril,  inquire  into 
their  power  to  make  the  contract  And  every  person  dealing 
with  the  agents  of  such  corporation,  is  likewise  bound  to 
ascertain  the  extent  of  the  agent's  authority;  and  every  con- 
tract made  beyond  the  scope  of  their  authority  is  void  in  the 
beginning— » void  in  whomsoever*8  hands  it  may  come.  ^1 
Dillon  on  Munic.  Corp.  468,  §872;  Cooley's  Const  Lim., 
§§196,  212  to  215;  9  Kas.  690;  12  Kas.  186.  The  plaintiff 
is  not  estopped  firom  setting  up  its  own  want  of  power  to 
make  the  contract  in  question.  2  Dillon  on  Munic.  Corp., 
§  749. 

The  bonds  for  the  payment  of  which  the  tax  in  question 
was  levied  are  void  because  they  were  issued  in  excess  of  the 
statutory  limits  and  the  plaintiff  is  no  more  legally  bound  to 
contribute  to  their  payment  than  it  is  to  th^  public  debt  of 
Cuba;  and  to  appropriate  the  plaintiff's  property  for  such 
illegal  purpose  would  not  be  taxation,  but  plunder.  Sec  1 
of  ch.  68  of  the  laws  of  1872  contains  a  proviso  which  es 
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pressly  prohibits  isBuing  bonds  in  excess  of  a  cerUtin  limit 
This  limit  is  made  to  depend  upon  the  value  of  the  taxable 
property  of  the  township.  At  the  time  this  law  was  passed 
a  prior  law  was  already  in  force  prescribing  the  method  by 
which  to  ascertain  the  value  of  the  taxable  property  of  the 
township,  and  also  j>roviding  that  such  value  so  asceftained 
should  be  a  matter  of  record  in  the  office  of  the  recording 
officer  of  the  board  of  county  commissioners.  Oen.  Stat  68, 
1 48.  When  the  legislature  passed  this  law  of  1872  making 
the  value*  of  the  taxable  property  of  the  township  the  stand- 
ard by  which  to  determine  the  amount  of  bonds  which  could 
lawfully  be  issued,  it  had  reference  to  existing  law  op  the 
same  subject,  and  intended  the  value,  as  shown  by  the  last 
assessment-roll  on  file  in  the  county  clerk's  office,  at  the  date 
of  issuing  the  bonds.  The  bonds  in  question  were  issued  8th 
April  1878,  and  their  validity  must  be  tested  by  the  assess- 
ment of  1872,  which  was  the  only  evidence  known  to  the 
law  from  which  the  officers  of  plaintiff  corporation  could 
then  ascertain  the  value  of  the  taxable  property  of  the  town- 
ship. The  issue  of  |50,000  is  |35,000  in  excess  of  the  stat- 
utory limitation,  as  will  be  seen  by  reference  to  the  record. 
Buch  a  disregard  of  the  statutory  provisions  invalidates  the 
entire  issue. 

2.  It  is  an  nn  disputed  fact  that  the  railroad  company  ffiUed 
to  comply  with  the  terms  of  the  contract  with  the  plaiotiff,  and 
that  the  consideration  for  the  issue  and  delivery  of  said  bonds 
has  wholly  failed;  that  said  railroad  company,  and  others, 
hold  $28,000  of  plaintiff^s  negotiable  bonds,  who  received  the 
same  with  full  notice  that  the  consideration  of  the  same  had 
wholly  failed.  Under  such  circumstances,  a  court  of  equity 
will  orcler  said  bonds  to  be  delivered  up  and  canceled.  8  Ohio 
8t  666. 

.  8.  The  tax  in  question  is  void  for  want  of  power  in  the  oom« 
mission^rs  to  levy  the  same.  The  power  to  tax  rests  upon 
necessity  y  atid  is  inherent  in  every  sovereignty;  bat  a  mere  mu« 
nicipal  corporation  cannot  exeirdse  this  power,  unless  conferred 
by  legislatite  grai^  (Oooley's  Const  Lim*,  §  479;  Blackw.Tax 
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Titles,  8.)  Then,  most  certainly  one  municipal  corporation 
cannot  impose  a  tax  upon  another  without  le^lative  grant. 
The  board  of  county  commissioners  would  have  no  more  power 
to  impose  a  tax  on  a  township,  than  it  would  upon  the  District 
of  Columbia.  It  is  contended  however  that  §  18  of  the  laws 
of  1874,  page  48,  confers  such  power.  That  section  only  refers 
to  bonds  to  be  issued  in  pursuance  of  that  act,  and  not  bonds 
already  in  existence.  Section  7  of  the  same  act,  found  on  page 
45,  laws  of  1874,  in  express  terms  makes  it  the  duty  of  the 
proper  officers  of  any  township  to  levy  a  tax  for  the  payment  of 
all  bonds  issued  prior  to  that  act 

4.  But  it  is  said  that  the  plaintiff  had  no  legal  capacity  to 
sue.  Such  objection  is  only  tenable  where  the  petition  dis- 
closes some  legal  incapacity  in  the  plaintiff,  such  as  infancy, 
lunacy  and  the  like.  11  Eas.  128. 

5.  The  last  objection  stated  in  said  motion  is,  that  plaintiff's 
petition  does  not  show  or  allege  that  it  has  any  property  to  be 
affected  by  said  tax.  The  plaintiff  states  that  the  county  com- 
missioners levied  a  tax  on  all  the  taxable  property  of  the  plain- 
tiff. If  the  petition  is  not  definite  and  certain  in  this  respect^ 
a  motion  to  have  the  same  corrected  would  have  been  proper. 
10  Xas.  181.  Is  it  necessary  that  the  plaintiff's  petition  should 
state  such  facts?  We  maintain  it  is  not  The  plaintiff  stands 
charged  with  an  unjust  and  illegal  tax.  It  has,  under  the 
statute,  a  right  to  relieve  itself  of  that  charge,  whether  it  had 
property  or  not  Its  right  to  the  remedy  does  not  depend  upon 
the  extent  of  its  possessions.  8  Kas.  284. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  This  was  an  action  brought  by  Center  town- 
ship against  Alexander  Hunt  and  others  for  the  purpose  of 
having  certain  bonds  delivered  up,  dedared  void  and  canceled, 
and  also  for  the  purpose  of  obtaining  a  perpetual  injunction 
forever  restraining  the  collection  of  a  certain  tax.  Th^  plaintiff 
also  prayed  for  a  temporary  injunction  for  various  purposes, 
among  which . wias  that  the  defendant  Alexander  Hunt,  tineas- 
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nrer  of  Wilson  county,  should  be  restrained  pendente  Ute  from 
collecting  a  certain  tax  levied  on  the  taxable  property  of  said 
township  for  the  purpose  of  raising  a  fund  with  which  to  pay 
the  interest  on  said  bonds.  Baid  temporary  injunction  waa 
granted,  but  afterward  it  was  so  modified  as  not  to  further  re- 
strain said  treasurer  from  collecting  said  tax.  It  is  this  order 
modifying  said  temporary  injunction  of  which  the  plaintiff  now 
complains. 

Was  said  order  erroneous?  This  is  the  only  question  in 
the  case.  The  petition  of  the  plaintiff  was  verified  by  affida- 
vit;  and  the  petition  thus  verified  seems  to  have  been  the  sole 
foundation  upon  which  the  plaintiff  rested  his  temporary  in- 
junction. Was  it  sufficient?  Where  a  petition  is  used  merely 
as  a  petition,  it  may  sometimes  be  held  sufficient,  although 
its  statements  of  the  facts  are  so  general  and  comprehensive 
as  to  be  styled  conclusions  of  fact,  or  conclusions  of  law. 
But  where  it  is  also  used  as  un  affidavit,  and  as  evidence,  as 
in  this  case,  it  must  state  the  fiicts  with  all  that  fullness  of 
detail  required  in  affidavits*  or  depositions.  {Atchison  v.  Bartho- 
law^  4  Eas.  124;  Gen.  Stat  675,  code,  §289.)  Eveiy  lawyer 
knows  the  difference  between  the  statements  of  the  facts  in  a 
petition,  and  the  statements  of  the  facts  in  an  affidavit  or  a 
deposifioii.  In  an  affidavit  or  deposition  they  are  stated  in 
such  minute  detail  as  to  be  proof  or  evidence  of  the  more 
general  facts  as  they  are  usually  stated  in  a  petition ;  and  we 
generally  call  such  detailed  statements  of  the  facts,  evidence. 
In  a  petition,  if  the  facts  should  be  stated  obscurely,  the 
court  upon  motion  of  the  adverse  party  may  require  that  the 
petition  be  made  more  definitie  and  certain  by  amendment. 
But  no  such  practice  is  allowed  with  reference  to  affidavits. 
Hence,  an  affidavit  must  stand  or  fall  upon  the  fiicts  as  it 
alleges  them.  If  the  affidavit  is  to  be  used  as- evidence,  as  in 
this  case,  and  it  should  state  the  fiacts  in  such  general  and 
comprehensive  terms  as  to  be  styled  conclusions  of  fact,  or 
conclueions  of  law,  the  affidavit  would  not  be  Bufikieat  Now 
for  the  purposes  of  this  case  we  mHy  admit  that  the  petitioa 
wee  sufficient  as  a  petition  to  sustaih  said  temporary  injuno- 
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tion;  but  was  it  sufficient  as  an  affidavit?  Most  clearly  not 
It  does  not  show  that  the  plaintiff  would  be  injured  in  the 
slightest  particular  by  the  collection  of  said  tax.  It  does  not 
show  that  any  of  *said  tax  was  charged  against  the  plainti^ 
or  that  the  plaintiff  was  in  the  slightest  danger  of  ever  being 
compelled  to  pay  the  least  portion  of  the  same.  It  is  true,  the 
petition  alleges  that  the  tax  was  levied  ^'  upon  the  taxable  prop- 
erty of  said  Center  toyrnship;''  but  from  all  the  allegations  of 
the  petition,  it  is  clear  beyond  all  doubt,  that  the  pleader  meant 
that  the  tax  was  levied  upon  all  the  property  taxable  m  said 
township.  The.  court  below  so  construed  the  petition ;  and  un- 
less it  were  clear  that  the  court  below  erred  we  would  not  re- 
verse its  ruling.  The  petition  does  not  allege  that  any  tax  was 
ever  levied  upon  **  the  taxable  property  of  the  plamtij^"  or  that 
the  plaintiff  ever  owned  any  proper^«  The  petition  simply 
alleges,  as  we  have  before  stated,  that  the  tax  was  levied 
"  upon  the  taxable  property  of  the  said  Center  township." 
Kow  this  allegation  would  not  be  sufficient  as  evidence  to 
prove  that  the  township  owned  certain  property  upon  which 
said  tax  was  levied,  even  if  it  stood  alone,  and  was  not  shown 
to  mean  otherwise  by  the  other  allegations.  But  other  alle- 
gations show  that  this  was  intended  to  mean  otherwise. 

It  is  claimed  by  plaintiff  that  the  tax  is  void  because 
said  bonds  are  void,  and  that  said  bonds  are  void  because 
issued  in  excess  of  ten  per  cent,  of  '^  the  taxable  property  of 
said  Center  township."  (Laws  of  1872,  p.  110,  §1.)  The 
petition  alleges  that  the  assessed  value  of  '^the  taxable  prop- 
erty of  said  Center  township"  never  exceeded  $220,000,  and 
therefore  it  is  claimed  that  because  more  than  (22,000  of 
bonds  were  issued,  the  whole  of  such  bonds  are  invalid. 
Now  suppose  they  are  invalid,  still  the  plaintiff  has  no  right 
to  enjoin  the  tax  levied  upon  the  taxable  property  of  the 
various  individuals  of  the  township  to  pay  the  interest  on 
them.  If  any  tax  should  be  assessed  against  the  plaintiff, 
the  plaintiff  might  then  perhaps  maintain  an  action  to  enjoin 
that  tipc.  But  it  cannot  maintaLa  ad  action  to  enjoin  a  tax 
assessed,  against  the  other  taxpayers  of  the  township.    One 
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taxpayer  cannot  enjoin  a  tax  levied  against  another  tax- 
payer. Each  taxpayer  must  sue  for  himself,  either  in  an 
action  brought  by  himself  alone,  or  in  an  action  brought  by 
himself  and  others  with  like  interests.  (Bridge  Company  v. 
Wyandotte  Co.y  10  Elas.  826)  831,  et  seq.;  Hudeon  v.  Atchison^ 
12  Kas.  140»  146)  «t  seq.)  The  mere  fact  that  the  plaintiff 
is  a  public  corporation,  is  not  enough  to  entitle  it  to  sue  for 
the  taxpayers  in  such  a  case.  There  is  no  law  making  it  the 
guardian  of  private  rights.  Besides,  if  it  were  as  unfor- 
tunate in  the  protection  of  private  rights  as  it  has  been  in 
the  protection  of  public  rights,  it  would  not  be  a  very  safe 
guardian.  It  is  admitted  that  it  has  violated  law,  reason,  and 
morality  by  issuing  illegal  bonds  to  the  amount  of  $50,000, 
without  any  adequate  consideration  therefor,  probably  with- 
out sufficient  capacity  to  pay  them,  and  certainly  with  no  in- 
tention of  ever  paying  them.  It  has  made  promise  which  it 
never  intends  to  fulfill,  and  probably  could  not  well  fulfill. 
We  think  it  would  be  better  for  it  to  let  the  private  individ- 
uals of  the  township  take  care  of  their  own  interests.  (As  to 
the  validity  of  similar  bonds  in  the  hands  of  a  bona  fide 
holder,  see  Marey  v.  Toxonship  of  Oswego^  Labette  Co.,  Kan- 
sas, recently  decided  by  the  supreme  court  of  the  United 
States.)  But  the  law  of  this  state  is  such  that  the  public 
cannot  sue  merely  for  the  protection  of  private  rights.  {The 
Statey  ex  reL,  v.  McLaughlin^  16  Kas.  228.)  Nor  can  private 
individuals  sue  merely  for  the  protection  of  the  rights  of  the 
public.  {Oraft  v.  Jackson  Co.,  5  Kas.  518;  Bobbett  v.  Dresker^ 
10  Kas.  9;  Turner  v.  Jefferson  Co.^  10  Kas.  16;  Bridge  Com- 
pany  v.  Wyandotte  Co.,  10  Kas,  826;  MiUer  v.  Palermo^  12  Kas. 
14.)  Public  rights  and  private  rights,  public  actions  and  pri- 
vate actions,  are  kept  separate;  and  no  action  can  be  brought 
except  by  the  party  having  a  special  interest  in  the  result 
{OroweJl  V.  Ward^  ante,  p.  60.)  That  is,  the  public  must  sue 
to  protect  public  interests,  and  private  individuals  must  sue  to 
protect  their  own  interests.  And  each  must  sue  in  his  or  its 
own  name.  {UroweU  v.Ward,  supra.)  The  public  must  sue  in 
the  name  of  the  state,  county,  city,  township,  etc.,  as  the  case 
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may  be;  and  each  iDdividual  must  sue  in  his  or  her  own 
name.  An  action  cannot  be  brought  merely  for  the  benefit 
of  an  individual  in  the  name  of  the  public.  (The  State  v.  Jef- 
ferson Go.  J  11  Kas.  66;  The  State  t?.  MeLaughUny  and  Crowdl 
V.  Wardy  supra^)  If  said  tax  is  illegal,  then  there  can  be  no 
question  as  to  the  right  of  the  individual  taxpayers  to  sue 
separately,  or  jointly,  as  they  may  choose,  for  the  purpose  of 
enjoining  the  tax  levied  against  them  respectively.  (Gibnare 
V.  Norton^  10  Kas.  491;  GUmore  v.  Fox^  10  Kas.  609.) 

It  is  understood  that  precisely  the  same  questions  are  in- 
volved in  the  case  of  Cedar  Township  v.  Alexander  Hunt, 
and  the  City  of  Fredonia  v.  Alexander  Hunt,  as  are  involved 
in  this  case ;  and  therefore  this  opinion  is  intended  for  each 
of  the  three  cases,  and  the  same  judgment  will  be  rendered 
in  each  of  said  cases. 

The  order  of  the  judge  of  the  court  below  in  modifying  said 
temporary  injunction  will  be  affirmed. 

All  the  Justices  concurring. 


Thb  State  oi*  Kansas,  ex  reL,  v.  E.  W.  Majors. 


1.  County  Trbasureb;  Eemovai  from  Office;  CkmsiUuUondl  Law,  Sections 
3  and  4  of  the  act  passed  by  the  legislature  in  special  session  on  Sep- 
tember 21st  1874,  entitled  ''An  act  to  provide  for  the  publication  of  atete- 
ments  showing  the  condition  of  county  treasuries,  and  examioations  of 
same,  and  to  prevent  the  improper  use  of  public  moneys,  and  for  the 
punishment  thereof^**  are  constitutional  and  valid. 

3.  ■   Where  the  board  of  county  commissioners  under  said  act  ap- 

pointed examiners,  who  with  the  probate  judge  made  an  examination, 
and  counted  the  funds  in  the  county  treasurer's  oflos,  and  made  a  writ- 
ten report  to  the  county  derk  showing  a  deficiency  in  said  funds,  and 
the  county  clerk  then  notified  the  commissioners,  and  they  immedlatelr 
met  in  special  session  and  notified  the  treasurer,  and  the  treasurer  ap- 
peared before  them,  and  the  commissioners  then  made  another  ex- 
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amination  of  the  county  treasarer'a  office — the  treasurer  making  such 
explanation  aa  he  could,  and  furnishing  such  youchers  as  he  had—^and 
the  commissioners  also  found  a  deficiency  in  said  funds,  and  thereupon, 
in  order  to  protect  the  public  interests  made  an  order  removing  said 
treasurer  from  office,  and  appointed  another  person  in  his  place,  Tield, 
that  the  acts  of  the  commissioners  in  so  removing  said  treasurer,  and  in 
appointing  another  person  in  his  place,  were  and  are  valid. 

Original  Proceedings  in  Quo  Warranto. 

Pbtition  in  the  nature  of  quo  VHvrrantOy  filed  in  this  court 
April  8th  1875,  by  the  county-attorney  of  Crawford  county,  as 
relator,  to  oust  Majors  from  the  office  of  county  treasurer  of  said 
county.  The  grounds  upon  which  the  removal  was  claimed 
are  stated  in  the  opinion. 

Daniel  Scotty  county-attorney,  for  The  State* 
PlayUr  ^  Pursel^  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Yalbntinb,  J. :  The  constitution  of  the  state  of  Kansas  pro- 
vides, that  ''All  county  and  township  officers  may  be  removed 
from  office  in  such  manner  and  for  such  cause  as  shall  be  pre- 
scribed by  law."  (Const,  art  9,  §  6.)  On  September  21st  1874, 
the  legislature  in  special  session  passed  an  act  containing  among 
others  the  following  provisions: 

*'  Sbo.  8.  It  shall  be  the  duly  of  the  probate  judge  in  each 
county,  once  during  each  quarter  of  each  year,  without  notice 
to  saia  county  treasurer,  to  examine  and  count  the  funds  in  the 
hands  of  the  county  treasurer;  and  the  county  commissioners 
of  each  county  shall,  prior  to  each  examination,  appoint  two 
persons,  citizens  and  taxpayers  of  the  county,  whose  duty  it 
shall  be  to  assist  the  probate  Judge  in  making  the  examination 
aforesaid;  but  no  person  so  appointed  shall  act  as  examiner 
more  than  once  in  the  same  year. 

''  Sec.  4.  If  the  probate  judge  and  the  examiners  find  the 
funds  in  the  treasury,  as  appears  by  the  books  of  the  county 
treasurer,  they  shall  so  certify  in  a  report  to  be  filed  with  the 
county  clerk,  and  make  oath  to  the  same;  and  if  tibey  find  a 
deficiency  of  funds  in  the  treasury,  they  shall  report  the  facts 
immediately  in  writing  to  the  county  clerk,  and  the  county 
clerk  shall  immediately  notify  the  county  commissioners  ol 
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the  filing  of  said  report,  and  the  county  commisBioners  shall 
meet  forthwith  and  take  enoh  action  as  may  be  necessary  to 
preserve  and  protect  the  fitnds  of  the  county,  and  also  to  take 
any  other  action  that  may  in  the  judgment  of  the  commis- 
sioners be  necessary  and  proper  to  protect  the  public  interest, 
including  the  power  to  remove  or  suspend  such  treasurer,  and 
the  appointment  of  some  competent  person  to  discharge  the 
duties  of  such  treasurer  during  the  time  of  such  suspension,  or 
for  the  unexpired  term  in  case  of  a  removal;  and  the  person 
so  appointed  shall  give  a  good  and  sufficient  bond,  to  be  ap- 
proved by  the  county  commissioners."  (Laws  of  1876,  pp.  263, 
264,  §§  8, 4.) 

On  November  9th  1874,  the  board  of  county  commissioners 
of  Crawford  county,  in  accordance  with  the  provisions  of  said 
act  appointed  two  examiners  to  assist  the  probate  judge  in 
examining  and  counting  the  funds  in  the  office  of  the  county 
treasurer.  The  defendant,  E.  W.  Majors,  was  at  that  time, 
and  had  been  for  several  months  prior  to  that  time,  the  county 
treasurer  of  said  county.  The  probate  judge  and  said  exam- 
iners performed  their  duty,  and  on  December  4th  1874  made 
a  written  report  of  their  proceedings  to  the  county  clerk  of 
said  county.  Said  report  shows  a  deficiency  in  the  funds  of 
the  county  treasurer's  office  amounting  to  at  least  $3,701.35. 
The  county  clerk  immediately  notified  the  county  commission- 
ers, and  they  met  on  December  5th  in  special  session  to  con- 
sider the  matter.  They  immediately  notified  the  treasurer, 
who  appeared  before  them,  and  they  then  proceeded  to  make 
another  examination  of  the  books,  papers,  funds,  etc.,  in  and 
belonging  to  the  county  treasurer's  office.  The  treasurer  made 
such  explanations  as  he  could,  and  supplied  them  with  such 
vouchers  as  he  had.  After  making  a  full  examination  the 
commissioners  found  that  there  was  a  deficieney  in  the  funds  of 
the  county  treasurer's  office  amounting  to  ihe  sum  of  |6,246.25. 
They  therefore,  on  January  15th  1875,  made  the  following 
order: 

^'  Now  therefore,  in  order  to  protect  the  interests  of  said 
county,  the  board  of  county  commissioners,  by  authority  in 
them  vested  by  virtue  of  said  law  approved  September  2l5t 
1874,  do  hereby  order,  that  B.  W«  Majors,  county  treasurer 
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of  Crawford  county,  Eansas,  be  and  is  hereby  removed  from 
said  office,  and  further  order  and  declare  the  said  office  of 
county  treasurer  for  Crawford  county  to  be  vacant " 

The  county  board  also  on  the  same  day  appointed  Kelson 
Sennit  to  fill  said  vacancy.  Sennit  qualified,  and  demanded 
the  office,  but  Majors  refused  to  give  it  up;  and  this  action 
is  now  prosecuted  by  the  county-attorney  of  said  county  for 
the  purpose  of  removing  Majors  from  said  office. 

The  pleadings  are  so  Iramed  that  no  question  is  raised  as 
to  whether  Majors  was  ii^  fact  guilty  of  any  dereliction  of 
duty  in  said  office  or  not.  The  only  question  under  the 
pleadings,  is,  whether  said  proceedings  of  the  commi88ioner^, 
the  probate  judge,  examiners,  county  clerk,  etc.,  were  had  or 
not.  The  petition  alleges  them,  and  the  answer  denies  them. 
The  allegations  of  the  petition  are  however  amply  proved  by 
the  evidence  submitted  to  us,  which  of  course  puts  an  end  to 
the  issues  raised  by  the  pleadings.  But  a  more  serious  ques- 
tion arises.  Are  said  procQ.eding8  sufficient  to  authorize  the 
present  action  2  The  defendant  claims  that  the  act  of  the 
legislature  under  which  they  were  .had,  is  unconstitutional, 
and  urges  many  reasons  therefor.  Kow  we  shall  consider  the 
question  with  reference  to  the  present  case  only;  for  the  act 
may  be  constitutional  when  applied  to  some  cases,  and  uncon- 
stitutional as  to  others. 

We  do  not  think  the  act  is  unconstitutional  because  passed 
by  the  legislature  in  special  session;  for,  although  they  were 
convened  for  another  and  different  purpose,  yet  when  they 
were  assembled  together  they  had  the  power  to  legislate  upon 
any  subject  not  spedfically  withdrawn  from  their  considera- 
tion by  the  constitution. 

We  do  not  think  that  a  county  treasurer  has  such  a  vested 
right  in  bis  office  that  no  law  can  be  passed  during  bis  term 
of  office  cseatixig  a  new  cause  in  law  for  his  removal  there^i. 
from,  and  creating  a  new  tribunal  and  a  new  procedure  for* 
such  removal,  provided  qf  course  that  the  law  shall  apply  to 
such  causes  of  remdval  only  as  shall  in  fact  be  brought  into 
existence  sobsequent  to  the  passage  of  the  law.    The  Iq^la^ 
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ture'maj  create  new  offices,  or  new  tribunals;  or  may  confer 
new  duties —judicial,  ^uo^' -judicial,  or  ministerial  —  apon 
officers  already  in  existence.  {In  re  Johnson,  12  Kas.  102, 
104,  and  cases  there  cited;  Young  v.  Ledriek,  14  Eas.  92.) 
The  title  to  said  act  is  evidently  broad  enough  to  cover  all 
the  provisions  contained  in  the  body  of  the  act 

The  proceedings  authorized  by  the  act  are  evidently  ''due 
process  of  law,"  because  the  act  itself  is  authorized  by  the 
constitution.  The  legislature  is  clearly  authorized  by  §  5  of 
article  9,  if  not  by  §  1  of  article  2  of  the  constitution,  to  pro- 
vide for  the  removal  of  county  treasurers  for  just  such  causes, 
by  just  such  a  tribunal,  and  by  just  such  a  mode  of  procedure, 
as  are  provided  for  in  said  act.  The  wisdom  of  conferring 
such  plenary  powers  upon  county  commissioners  in  such  im- 
portant cases,  may  well  be  doubted.  But  the  power  of  the 
legislature  to  do  so,  if  it  chooses,  we  suppose  cannot  be 
doubted.  It  was  evidently  the  intention  of  the  legislature 
to  confer  upon  county  commissioners  the  power  to  remove 
county  treasurers  by  proceedings  summary  in  their  nature, 
and  not  more  formal  than  the  ordinary  proceedings  of  county 
commissioners  are.  About  the  time  this  act  was  passed,  and 
immediately  prior  thereto,  several  county  treasurers  had  be- 
come defaulters;  and  evidently  the  legislature  intended  to 
provide  a  means  for  the  removal  of  county  treasurers  more 
speedy  in  its  nature,  and  less  formal  than  the  ordinary  action 
in  the  nature  of  qtio  warranto.  And  although  the  proceed- 
ings may  be  hasty,  summary,  informal,  and  by  a  tribunal  not 
skilled  in  the  law,  yet  the  proceedings  are  none  the  less  "due 
process  of  law."  {Gikhrist  v.  Schnddling ,  12  Kas.  264,  271,  et 
seq.)  It  has  been  settled  for  more  than  forty  y^ears,  that  the 
6th  article  of  the  amendments  to  the  oonstitution  of  the  United 
States  applies  only  to  the  government  of  the  United  States, 
and  does  not  apply  to  the  several  state  governments.  {Barrow 
V.  Mayar^  ^.,  7  Peters,  247.)  Of  course,  it  was  neceasaxy  for 
the  county  commissioners  to  have  jurisdiction  in  order  to 
make  their  proceedings  legal  and  valid.  But  how  their  juris- 
diction could  be  questioned  in  this  case,  w&  cannot  understand. 
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The  law  gives  them  jurisdiction  in  this  class  of  cases.  And 
they  obtained  jurisdiction  of  this  particular  case  by  proceed- 
ing precisely  in  accordance  with  the  statute.  The  defendant 
must  have  had  knowledge  of  the  fact,  at  the  time  it  occurred, 
that  the  probate  judge  and  the  examiners  were  examining 
his  books  and  counting  the  funds  in  his  office.  Then,  on  the 
very  next  day  after  the  probate  judge  and  examiners  made 
their  report,  the  commissioners  gave  him  notice  thereof.  And 
he  immediately  appeared  before  the  commissioners,  and  seems 
to  have  been  present  and  participating  in  all  the  proceedings 
pertaining  to  his  office,  until  the  final  termination  of  the 
commissioners'  examination.  Did  not  the  commissioners 
then  have  jurisdiction  of  his  person?  It  is  not  claimed'  that 
any  unfairness  was  practiced  by  the  commissioners  in  their 
examination.  They  examined  all  the  vouchers  the  defendant 
presented  to  them,  and  listened  to  all  his  suggestions.  They 
undoubtedly  intended  to  act  fairly  and  honestly.  The  de- 
fendant however  claims  in  his  brief  that  they  were  mistaken; 
that  in  fact  there  never  was  any  deficiency  in  the  funds  of  his 
office  since  he  held  it.  What  the  real  facts  are,  we  are  unable 
to  determine  from  anything  presented  to  us.  But  the  com- 
missioners found  that  there  was  such  a  deficiency;  and  for 
the  purposes  of  this  case  we  must  presume  that  such  finding 
is  true.  The  commissioners  undoubtedly  had  jurisdiction, 
and  whether  we  consider  that  they  acted  judicially,  qtcasi- 
judicially,  or  ministerially,  still  their  acts  must  be  considered 
as  at  least  prima  facie  correct  until  the  contrary  is  shown, 
and  there  is  nothing  in  the  case  that  tends  to  show  the  con- 
trary. We  therefore  think  that  their  action  in  removing  the 
defendant  from  the  office  of  county  treasurer  is  valid;  and 
therefore  judgment  of  ouster  must  be  given  in  this  case  in 
favor  ol  the  plaintiff,  and  against  the  defendant 

All  the  Justices  concurring. 


•  > 
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William  H.  Odbll  v.  Edward  J.  Dodgb. 

'..  Jusncn  or  thb  PsAOit;  Chosen  ai  Fird  EUeHon,  KM  for  Unexpired  Ihm 
Oniiif*  Barton  coanty  was  organixed  May  16th  1872.  Great  Bend  town* 
ahip  was  organized  May  23d,  and  the  first  election  held  in  said  oonnty 
and  township  was  on  July  1st.  At  this  election  county  and  township 
officers  were  elected,  among  which  were  two  justices  of  the  peace  fcv 
said  Qreat  Bend  township;  Hdd,  That,  (under  the  role  prescribed  by 
section  8,  page  251,  Gen.  Stat,)  the  Justices  elected  at  the  first  election 
held  on  said  first  day  of  July  1872  were  elected  to  hold  their  offices  only 
nntil  the  next  annual  township  election  to  be  held  in  April  1873,  and 
until  their  successors  were  elected  and  qualified.  lJone$  v,  Gridteg^ 
20-584;  Wood  v.  Bartling,  ante,  109.] 

2.  «— —  FhrU  FuU  Term,  The  justices  elected  in  and  for  said  township 
at  the  election  in  April  1873  were  elected  for  a  full  term  of  two  years. 

3. 7b  J^  Vacancy.    An  election  held  in  April  1874  in  said  town* 

ship  for  justices  was  a  nullity,  unless  it  was  to  fill  vacancies;  and 
even  if  it  was  to  fill  vacancies  the  terms  of  those  elected  would  expire 
in  1876. 

4.  -— ^—  Regular  Eleetiom  for  Jttetieee  of  (he  Peace,  The  election  for  jus- 
tices of  the  peace,  and  other  township  officers,  held  in  November  1875, 
was  valid,  and  a  person  duly  elected  to  the  office  of  justice  of  the  peace 
for  said  Great  Bend  township  at  said  election  is  entitled  to  the  docketi 
books,  papers,  etc.,  pertaining  to  the  office,  and  may  recover  them  from 
one  Vho  wrongfully  withholds  the  same  from  htm.  The  regular  time 
for  electing  justices  for  said  Great  Bend  township  is  at  the  regular 
township  election  in  each  alternate  year,  commencing  with  the  year 
1873. 


Original  Proceedings  in  Quo  Warranto. 

Odkll,  as  plaintiff,  brought  his  action  of  quo  warranto 
against  Dodge,  to  determine  his  right  to  the  office  of  justice  of 
the  peace  of  Great  Bend  township,  Barton  county.  Uis  pe- 
tition was  filed  December  Ist,  1875.  All  the  necessary  £Bkcti 
are  stated  in  the  opinion. 


C*  P.  Toumsleyj  for  plaintiff 
Clayton  ^  Clayion^  for  defendant. 
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The  opinion  of  the  court  was  delivered  by 

Valentinb,  J.:  This  is  an  original  action  in  the  nature  of 
qvo  wcnranto.  The  action  was  commenced  for  the  purpose  of 
having  the  question  determined,  whether  the  plaintiff  Odell,  or 
the  defendant  Dodge,  is  entitled  to  the  office  of  justice  of  the 
peace  for  the  township  of  Grcjat  Bend,  Barton  county.  This 
is  the  only  question  in  the  case.  The  facts  upon  which  this 
question  depends  are  substantially  as  follows:  Barton  county 
was  organized  May  16th  1872.  Great  Bend  township  was 
organized  May  28d,  and  the  first  election  held  in  said  county 
and  township  was  on  July  Ist.  At  this  election  county  and 
township  officers  were  elected,  among  which  were  two  justices 
of  the  peace  for  said  Great  Bend  township,  one  of  whom  was 
the  defendant  Dodge.  All  these  proceedings  were  had  under 
the  acts  relating  to  the  organization  of  new  counties.  (Gen. 
Stat.  249,  et  seq. ;  Laws  of  1872,  p.  248.)  At  each  of  the 
next  two  annual  township  elections  held  in  said  township, 
to-wit,  on  the  first  Tuesday  of  April  1873,  and  on  the  first 
Tuesday  of  April  1874,  two  justices  of  the  peace  were  elected 
for  said  township,  (provided  of  course  that  justices  of  the 
peace  were  to  be  .elected  at  such  elections,)  one  of  whom  was 
the  defendant  Dodge,  who  each  time  qualified  and  accepted 
the  office.  "So  election  was  held  in  April  1875,  for  before  that 
time  the  legislature  so  changed  the  law  that  the  annual  town- 
ship election  is  held  on  the  Tuesday  succeeding  the  first  Mon- 
day in  November  of  each  year.  (Laws  of  1876,  p.  128.)  At 
the  annual  township  election  held  on  the  Tuesday  succeeding 
the  first  Monday  in  Noveniber  1876,  (which  was  also  the  day 
on  which  the  general  election  was  held,)  four  different  candi- 
dates were  voted  for,  for  the  office  of  justice  of  the  peace  for 
said  township;  and  if  that  was  the  proper  time  for  holding 
elections  for  said  offices  the  plaintiff  Odell,  and  one  Sells,  were 
duly  elected  such  justices,  and  the  defendant  Dodge  and  the 
other  candidate  were  defeated.  Both  Odell  and  Sells  qualified 
-^  Sells  becoming  his  own  saccessor,  and  the  county  commis- 
sioners designating  Odell  as  the.  successor  of  Dodge,  and  caos- 
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ing  a  certificate  to  that  effect  to  be  entered  in  the  docket  kept 
by  Dodge.  (Gen.  Stat.  817,  §  194.)    Odell  then  demanded  the 
docket,  books,  papers,  etc.,  pertaining  to  the  office,  and  Dodge 
refused  to  give  them  np.     Dodge  claims  that  on  July  1st  1872 
he  was  elected  for  a  full  term  of  two  years,  less  the  time  that 
had  elapsed  between  the  first  Tuesday  of  April  of  that  year, 
and  said  1st  day  of  July;  that,  his  term  did  not  expire  until 
the  first  Tuesday  of  April  1874,  when  he  was  reelected  for  an- 
other full  term,  and  that  his  second  term  will  not  expire  until 
the  holding  of  the  annual  township  election  for  the  year  1876, 
and  therefore,  that  the  election  of  Odell  in  1875  was  a  nullity. 
'  The  only  defect  in  this  reasoning  is  in  the  starting-point;  but 
that  is  fatal.     Dodge  was  not  elected  for  a  full  term  in  1872, 
but  only  to  hold  his  office  until  the  next  annual  township  elec- 
tion.    Section  8  of  the  act  authorizing  the  election  upon  which 
the  whole  claim  of  the  defendant  is  founded,  and  at  which  he 
was  elected  in  1872,  provides  that  '^Any  person  elected  to  a 
township  office  at  the  first  election  shall,  when  qualified  as  the 
law  directs,  continue  to  hold  his  office  until  the  next  annual 
township  meeting,  and  until  his  successor  shall  be  elected  and 
qualified;  and  all  county  officers  shall,  in  like  manner,  hold 
until  the  next  general  election,  and  until  their  successors  shall 
be  elected  and  qualified. "  (Gen.  Stat  251.)    Said  §  8  has  been 
held  to  be  constitutional  and  valid  with  reference  to  county 
officers.  {Hagerty  v.  Arnold^  13  Kas.  867.)    And  hence  it  must 
also  be  held  to  be  constitutional  and  valid  with  reference  to 
township  officers.     For  every  ground  upon  which  said  section 
may  be  claimed  to  be  unconstitutional,  or  invalid,  when  ap- 
plied to  township  officers,  may  be  interposed  with  equal  or 
greater  force  when  the  section  is  applied  to  county  officers. 
We  suppose  that  it  is  admitted,  that  justices  of  the  peace  are 
township  officers.     (Const.,  art  8,  §  9;  art.  9,  §  4;  Gen.  Stat. 
1083,  ch.  110,  §§  3,  4,  6.)    Now  the  regular  term  of  office  for 
a  justice  of  the  peace  is  two  years.  (Const,  art.  3,  §  9.)    .And 
all  the  justices  for  any  given  township,  when  elected  for  full 
terms  must  be  elected  in  the  same  year,  and  at  the  same  elec- 
tion.    That  iS)  they  must  all  be  elected  at  a  regular  township 
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election  held  in  each  alternate  year.  (Gen.  Stat  1083,  §  4.)  But 
which  of  the  alternate  years — whether  the  election  ie  to  he 
held  in  the  even  years,  or  in  the  odd  years — is  nowhere  desig- 
nated by  either  the  constitution  or  the  statutes.  We  therefore 
think  it  follows  from  the  foregoing  premises,  as  necessary  and 
logical  sequences,  that  the  justices  elected  in  Great  Bend  town- 
ship in  April  1878  were  properly  elected  at  that  time ;  that 
they  then  were  each  elected  for  a  fiill  term  of  two  years ;  that 
they  were  the  first  justices  elected  for' full  terms  in  said  town- 
B^iip ;  that  the  first  Tuesday  of  April  1878  was  the  first  regular 
election  for  the  election  of  justices  of  the  peace  for  fnll  terms 
in  said  township;  and  therefore,  that  the  regular  times  for 
holding  elections  for  the  election  of  justices  of  the  peace  for 
full  terms  in  said  township  has  been  and  will  be  at  the  regular 
township  election  held  every  alternate  year  commencing  in 
April  1873.  And  therefore  it  further  follows,  that  the  elec- 
tion of  justices  of  the  peace  at  the  township  election  held  in 
November  1875  was  regular  and  valid  as  to  time — that  the 
plaintiff  Odell  was  duly  elected  to  said  ofiice,  and  is  entitled  to 
the  docket,  books,  papers,  etc.,  pertaining  to  the  office,  and  that 
'  the  defendant  Dodge  wrongfully  withholds  the  same  from  him. 
The  election  for  justices  in  said  township  in  1874  was  a  nullity, 
unless  it  was  to  fill  vacancies.  And  even  if  it  was  to  fill  va- 
cancies, the  terms  of  those  elected  would  expire  in  1875.  {Hale 
V.  Evans ^  12  Kas.  562.)  So  in  any  event,  the  election  of  Odell 
in  1875  was  valid.  For  a  further  discussion  as  to  the  times 
when  justices  of  the  peace  are  to  be  elected,  see  case  of  Wood 
V.  BarUingy  ante,  p.  109. 
Judgment  will  be  rendered  for  the  plaintiC 

All  the  Justices  concurring. 
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Comm'bs  0?  Labettb  County  y«  G.  W.  Fbanklih. 

1.  Sheriff's  Fbes;  Mileage  on  Tax  Warrantt,  A  sheriff  is  not  entitled  to 
mileage  on  a  personal  tax  warrant  returned  *'no  property  found." 
[TViM  V,  Oomm'n  Howard  Oo.,  17-363;  ThralU  v,  QmnCn  SwatnerOo^  24- 
594 ;  see  Oomp.  I^.  1881,  chap.  39,  23.] 

2.  Sbrvicb  of  WstTs;  ^'Not  Found,"  No  Sertnee,  Service  of  a  writ  is  the 
actual  performance  of  the  duty  commanded  by  it;  and  when  there 
is  no  performance  of  that  duty,  from  whatever  cause,  there  is  no  sezw 
vice. 

£Jrrar  from  Lahette  District  Court. 

In  February  1874  the  county  treasurer  of  Labette  county 
iesued  to  Franklin^  as  sheriff,  a  large  number  of  tax  warrants 
for  the  collection  of  personal-property  taxes  levied  in  and  for 
the  year  1878.  Many  of  these  tax  warrants  were  returned 
**  no  property  found,"  etc.,  and  in  July  1874,  Franklin  made 
out  and  presented  to  the  county  board  four  bills  for  sheriff's 
fees  on  said  warrants,  as  follows:  One  bill  set  forth  the  names 
of  260  persons  against  whom  tax  warrants  had  been  issued, 
as  to  each  of  which  persons  the  warrant  was  returned  ^^no 
property  found,"  and  upon  each  warrant  the  sheriff  charged 
$8.20  as  mileage^  and  25  cents  for  return^  making  $3.45  on 
each  warrant,  or  |897  on  the  260  warrants.  Another  bill 
was  for  fees  on  17  other  warrants,  on  seven  of  which  he  had 
returned  "not  found,"  or  "gone,"  and  on  ten  "no  goods" — 
his  bill  for  "mileage"  and  "return"  amounting  to  $42.45. 
A  third  bill  whq  for  fees  on  18  other  warrants,  all  of  which 
he  had  returned  "no  goods,"  his  claim  for  "mileage"  and 
"return"  amounting  to  $18.45.  The  fourth  bill  was  for  fees 
on  16  other  warrants,  on  two  of  which  he  had  returned  "  not 
found" — five,  "gone" — seven,  "no  goods" — ^^o&e^  "dead," 
and  one,  "tax  remitted  by  county  board,"  his  fees  for  "mile- 
age" and  "return"  amounting  to  $74.85.  The  total  of  the 
four  bills  was  $1,032.25.  The  county  board  allowed  Frank- 
lin  on  the  first  of  said  bills  the  sum  of  $68.20 ;  on  the  second, 
$18;  on  the  third,  $7.55;  on  the  fourth,  $18,  (total  $101.75,) 
and  disallowed  the  balance.    (Such  allowanoM  were  evidently 
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intended  by  the  county  board,  and  counsel  for  plaintiffi  in 
error  in  their  briefs  so  state,  as  an  allowance  i  for  making  the 
''return"  on  each  warrant,  and  for  "mileage  for  the  longest 
distance  actually  traveled  on  any  britch  of  warrants.")  JPrayik- 
lin  refused  to  accept  the  amounts  so  allowed,  and  appealed  to 
the  district  court,  as  provided  by  §  80  of  ch.  25  of  Gen.  Stat. 
The  case  on  appeal  was  tried  at  the  November  Term  1874 
of  the  district  court,  D.  K.,  judge  pro  tem.y  presiding.  A 
jury  was  waived.  The  court  found  in  favor  of  Franklm^  and 
gave  judgment  in  his  favor  for.  $1,055.65,  being  the  whole 
amount  of  his  several  claims  or  bills,  with  interest* — and  the 
Board  of  Oommisaioners  now  appeal^  and  bring  the  case  here 
on  error. 

WUlard  Davis ^  and  ^.  Jff.  AyrtSj  for  plaintiffs  in  error. 
H.  G.  Webb,  and  W.  B,  Glasae,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J.:  There  is  but  a  single  question  in  this  case 
which  requires  consideration,  and  that  is,  whether  a  sheriff  is 
entitled  to  collect  mileage  on  tax  warrants  which  are  returned 
by  hinf  indorsed  "no  property."  This  is  a  mere  question  of 
the  construction  of  the  statute.  The  sheriff  can  collect  just 
such  fees  as  the  law  gives  him,  whether  in  the  particular  case 
they  are  adequate  compensation  for  the  work  done  or  not.  He 
is  entitled  to  the  same  fees  on  tax  warrants  as  on  executions. 
(Gen.  Stat., p.  1060,  §128.)  He  is  given  for  "serving  and  re- 
turning any  writ,  process,  order,  or  notice,  except  as  hereinafter 
otherwise  provided,  for  the  first  person  50  cents;  for  return  of 
no  property  found,  25  cents;  for  every  mile  necessarily  traveled 
in  serving  any  writ,  process,  order,  venire,  or  notice,  10  cents." 
(Gen.  Stat.  p.  476,  §  3.)  In  §  32,  page  485,  Gen.  Stat,  it  is  pro- 
vided that "  no  officer  shall  receive  any  fees  for  constructive 
services  or  mileage  in  any  case."  These  are  all  the  provisiona 
to  which  OQX  attention  is  directed,  or  which  seem  to  bear  npon 
the  question.  And  under  liiem,  we  think .  the  sheriff  is  not 
entitled  to  mileage  where  he  returns  the  warrant  ^^  no  properly 
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found.''  He  cannot  be  said  to  have  served  the  warrant  what 
he  has  not  foand  aoy  property  upon  which  to  levy  it;  and 
mileage  is  only  given  when  he  has  served  *a  writ.  There  most 
be  an  actual  service.  Nothing  is  to  be  taken  by  construction. 
Service  of  a  writ,  is  the  actual  performance  of  the  duty  com- 
manded by  it  If  that  duty  is  unperformed,  there  is  no  service. 
It  matters  not  what  has  caused  the  non-performance,  whether 
the  negligence  of  the  officer,  or  the  departure  of  the  party 
against  whom  the  writ  runs,  or  his  want  of  property,  there  is 
still  no  service.  Whether  mileage  ought  to  be  given  to  en- 
courage effort  on  the  part  of  the  officer,  is  a  question  for  the 
legislature.  The  ftinction  of  the  court  is  not^'u^  dare^  hntjm 
dicere. 

The  judgment  of  the  court  below  must  be  reversed,  and  the 
case  remanded  with  instructions  to  grant  a  new  trial. 

All  the  Justices  concurring. 


Thb  Statb  09  Kansas  v.  And&bw  H.  Horneman. 

1 .  CaiMiNAL  Law  ;  Appeals,  When  to  be  Taken,  A  defendant  in  a  criminal 
case  cannot  bring  to  this  court  on  appeal  the  raling  of  the  district  oonit 
sustaining  the  demarrer  on  the  part  of  the  state  to  a  plea  of  autr^oit 
acquit,  until  after  the  trial  and  judgment  on  the  merits.  lOummingi  t. 
StaU,  4-225 ;  StaU  v,  Freeland,  ante,  9.] 

2. AtUrrfoii  Acquit;  One  Act— Distinct  Offenses.    To  an  indictment 

charging  a  shooting  with  intent  to  kill,  defendant  plead,  that  he  had 
once  been  tried  and  acquitted  under  a  charge  of  malidonsly  shooting 
and  wounding  a  horse,  and  that  the  shooting  charged  in  the  two  prose- 
cutions was  one  and  the  same  shooting:  Hdd,  That  a  demurrer  to  this 
plea  was  properly  sustained.  [For  discussion  of  avitrfcis  acquit,  see  StaU 
V,  Ingram,  ante,  14;  State  v.  Shafer,  20-226;  OUy  of  Oiathe  v.  Thomas,  26-233; 
StaU  V.  OurUs,  29-^4;  SUUe  v.  Kuhuke,  30-462;  StaU  v.  OolgaU,  31-^11.] 

Appeal  from  Cowley  District  OourU 

Inpictmbkt,  charging  that  Hcmenumy  at  the  county  of  Cow- 
ley, on  the  18th  of  September  1875,  with  maliee  aforethought, 
unlawfiilly  and  felonioasly  aseaulted  one  Enoch  Willett,  and 


JANUARY  TERM,  1876.  46t 

Opinion  of  the  Ck>urt 

with  a  certain  loaded  pbtol  or  revolver  shot  him  the  eaid  Wil- 
lett  with  inteot  then  and  there  him  the  said  Willett  to  kill 
and  murder.  This  indictment  was  found  at  the  September 
Term  1875  of  the  district  court  The  defendant  was  arrested, 
and  when  arraigned  for  plea,  he  pleaded  that  he  had  al- 
ready been  arraigned  and  pleaded  not  guilty  to  the  following 
complaint: 

(TitlCy  and  Venue,)  ^'George  Hafer  being  first  duly  sworn 
says,  that  one  Andrew  H.  Horneman,  at  the  county  of  Cowley, 
on  the  13th  of  September  1875,  with  a  pistol  or  revolver  loaded 
with  powder  and  ball,  willfully  and  maliciously  did  shoot  and 
wound  a  horse,  the  property  of  one  John  W.  Meadows,  and 
hired  by  the  said  Meadows  to  this  affiant'^ — (describing  the 
horse,  and  stating  its  value,) 

The  record  showing  a  trial  of  defendant  upon  said  complaint, 
and  his  acquittal  of  the  charge  therein  made  against  him,  was 
made  a  part  of  his  plea  to  the  indictment;  and  Hbmeman  al- 
leged, ^Hhat  the  shooting  stated  and  charged  in  sidd  complaint, 
of  which  he  was  duly  acquitted,  and  the  shooting  of  which  he 
is  now  indicted,  are  one  and  the  same  shooting,  and  not  other 
and  difierent  shootings."  To  this  plea  the  county-attorney 
demurred.  The  court  sustained  the  demurrer;  and  from  such 
decision  and  judgment  Horneman  appeals  to  this  court. 

Haekruy  ^  McDonald^  and  Ptycr  ^  Kager^  for  appellant. 
A.  J.  Pyburny  county-attorney,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J. :  Appellant  was  indicted  for  the  crime  of  shoot- 
ing with  intent  to  kill.  To  this  indictment  he  pleaded  autrefois 
acquit.  A  demurrer  to  this  plea  was  sustained;  and  without 
waiting  until  after  a  trial  of  the  merits,  defendant  has  appealed 
to  this  court  from  the  ruling  sustaining  the  demurrer.  Doubt- 
less the  appeal  is  premature,  and  the  case  not  properly  before 
us.  No  judgment  has  yet  been  rendered,  and  appeals  in  crim-. 
tnal  cases  are  only  from  judgments.  (Gen.  Stat,  p.  865,  §281; 
The  State  v.  Freeland^  ante,  p.  9.) 

But  waiving  this,  we  think  the  ruling  of  the  district  court 


464 SUPKESME  'COURT  OF  KAIffiAS. 

The  State  v.  HomeniaiL 

was  correct     The  plea  discloBed  a  prosecution  against  appel- 
lant for. maliciously  shooting  and  wounding  ahorse,  not  the 
property  nor  in  the  possession  of  the  party  upon  whom  the 
assault  with  intent  to  kill  is  charged  to  have  been  made,  and 
alleged  that  the  shooting  charged  in  the  two  prosecutions  was 
one  and  the  same  shooting.     Does  this  disclose  an  acquittal  of 
the  offense  of  which  he  is  now  charged?   We  think  not    The 
two  offenses  are  entirely  distinct     One  is  not  included  in  the 
other — is  not  a  lesser  degree  of  the  other.    The  character  of 
the  testimony  must  be  different  in  each.     One  feet,  that  is, 
"shooting,'*  may  be   necessary  for  conviction  under  either 
charge.     But  something  more  is  necessary  in  each,  than  the 
mere  feet  of  shooting.     The  rale  is  thus  stated  by  Wharton 
in  his  Criminal  Law,  (1  Wharton,  7th  ed.,  §565:)  "It  may  be 
generally  said,  that  the  fact  that  the  two  offenses  form  part  of 
the  same  transaction,  is  no  defense,  when  the  defendant  could 
not  have  been  convicted  at  the  first  trial,  on  the  indictment 
then  pending,  of  the  offense  charged  in  the  second  indictment" 
4^nd  again:  "Where  the  evidence  necessary  to  support  the 
s/Bpond  indictment  would  have  been  sufficient  to  procure  a  legal 
conviction  upon  the  first,  the  plea  is  generally  good,  bat  not 
otherwise."    It  was  said  by  Lord  Denman,  in  Begina  v.  Button, 
11  Ad.  &  Ellis,  New  Series,  946,  "  The  same  act  may  be  part  of 
several  offenses.    The  same  blow  may  be.  the  subject  of  inquiry 
in  consecutive  charges  of  murder  and  robbery.     The  acquittal 
on  the  first  charge  is  no  bar  to  a  second  inquiry,  where  both 
are  charges  of  felonies;  neither  ought  it  to  be,  when  the  one 
charge  is  of  felony,  and  the  other  of  misdemeanor."    lu  1 
Russell  on  Crimes  it  is  laid  down,  that  "The  acquittal  on  one 
indictment,  in  order  to  be  a  good  defense  to  a  subsequent  in* 
dictment,  must  be  an  acquittal  of  the  same  identical  offense 
charged  in  the  first  indictment"    In  the  case  of  the  Ommajh 
wealth  V,  Harrisonj  11  Gray,  808,  a  party  who  had  been  tried  for 
selling;  liquors  without  license  was  convicted  of  the  offense  ot 
kl^eping  hisealoon  open  on  Sunday,  although  the  sale  of  the 
liquor  was  part  of  the  evidence  to  sustain  the  latter  chai^ 
In  Qmmionwealih  v.  Bakemariy  105  Mass.  58,  the  defendant  had 
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been  acquitted  under  a  charge  of  willfully  obstructing  the  en- 
gines and  carriages  of  the  0.  Kid.  Co.,  by  placing  an  iron  rail 
across  the  track,  and  was  subseqently  convicted  upon'^  charge, 
under  a  different  section  of  the  statute,  of  willfully  putting  a 
rail  across  the  track  with  intent  to  obstruct  the  engines  and 
carriages  of  the  same  company,  and  the  conviction  was  sus- 
tained, although  the  same  act  was  referred  to  in  the  two 
charges.  The  court  uses  this  language:  "It  may  well  be  that 
both  indictments  refer  to  the  same  transaction ;  but  that  fact 
is  not  decisive  as  to  the  legal  identity  of  the  two  offenses.  The 
test  as  to  the  legal  identity  of  the  two  offenses  is  to  be  found  in 
the  answer  to  this  question:  Gould  the  prisoner,  upon  any  evi- 
dence that  might  have  been  produced,  have  been  convicted 
upon  the  first  indictment  of  the  offense  that  is  charged  in  the 
second?"  See  also,  Commonwealth  v.  i2o&y,  |2  Pick.  496,  in 
which  it  was  held,  that  a  conviction  of  an  assault  with  intent 
to  murder  oould  not  be  pleaded  in  bar  to  an  indictment  for 
murder.  In  Price  v.  The  StatCylQ  Ohio,  428,  the  rule  is  stated 
as  taken  from  Archbold's  Cr.  Pleading,  and  also  from  Roscoe's 
Or.  Ev.,  that  "the  true  test,  by  which  the  question,  whether 
sneh  a  plea  is  a  sufficient  bar  in  any  case,  may  be  tried,  is, 
whether  the  evidence  necessary  to  support  the  second  indict- 
ment would  have  been  sufficient  to  prove  a  legal  conviction  in 
the  first."  These  authorities  are  decisive  of  the  question,  and 
the  ruling  of  the  district  court  was  correct 
The  appeal  will  be  dismissed. 

All  the  Justices  concurring. 


I  . 


I.    '-■       .  ♦ 
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The  M.  K  ft  T.  Railway  Co.  ▼.  Wm.  Wkavir. 

U  ExcnBiYX  DAMion;  New  Drial;  Pr^udioe  <^  Jury,  The  mere  fiiet  that 
damages  are  ezoeeeive,  is  not  a  gioand  for  new  trial.  They  moBt  appear 
to  have  been  given  under  the  influenoe  of  passion,  or  prejudice.  [U.  F. 
Bly.  Co.  V.  Hand,  7-380;  XJ.  P,  Rly.  Co.  «.  MiWken,  8-647;  U.  P.  10^.  Cb.  ■. 
Young,  19-488;  Clark  v.  Baldwin,  26-120;  A.  T.  df  &  F.  E.  &  Co,  v.  Brown, 
26-443;  A.  T.  ds  8.  F.  B,  B.  Co.  v.  Frazier,  27-463;  K.  P.  Bly.  Co.  v.  Peavqf, 
29-170;  A.  T,  ds  8.  F.  B,  A  Co.  v.  Moore,  31-197.] 

2.  Ir^ria  8u9laijud.    Where  a  passenger  is  wivngftdly  expelled 

from  the  cars,  and  it  appears  that  while  there  was  a  sharp  scnfflei  tome 
blows  given,  and  some  blood  drawn,  there  were  no  broken  limbs  or 
bones,  no  permanent  injury  or  disfiguration,  no  long  confinemoit^  no 
protracted  pain  and  suffering,  no  heavy  expenses  for  medicine,  nursings 
or  physician,  little  loss  of  time,  not  to  exceed  a  day's  delay,  and  no  cir- 
cumstance of  outrage  and  insult  independent  of  tiie  actual  expulsion, 
hdd,  that  a  verdict  awarding  $5,000  damages  was  excessive. 

r 

8.  Gbnbbal  Vbrdicvb — Suttaimd  by  Evidence;  Purtieular  Quettians  of  IkdL 
Where  a  general  verdict  is  returned  for  the  plaintiff,  which  is  correct  if 
either  one  of  three  several  facts  exist,  and  special  questions  are  submit- 
ted to  the  jury  as  to  existence  of  these  facts,  and  all  answered  in  the 
affirmative,  the  verdict  wiU  not  be  set  aside  as  against  the  evidence  if 
one  of  these  answers  is  supported  by  the  testimony,  although  the  seoond 
answer  is  clearly  and  the  third  probably  against  the  evidence. 

4.  .....^ But  the  fkct  that  these  questions  are  thus  answered,  tends  to 

/  show  passion  or  prejudice  on  the  part  of  the  jury,  and  in  this  case  does, 
;  with  the  amount  of  the  verdict,  show  such  a  wrong  as  caUs  for  the  inter- 
V  ference  of  the  court,  and  a  reversal,  of  the  judgment. 


Error  from  Neosho  District  Court 

Action  by  Weaver j  brought  in  October  1871,  to  recover  dam- 
ages sustained  by  reason  of  his  being  put  off  the  cars  of  the 
Railway  Company,  near  New  Chicago,  on  the  16th  of  July  1871, 
The  action  was  tried  at  the  December  Term  1873  of  tibe  dis- 
trict court.  Verdict  and  judgment  for  plaintiff  for  f5,000,  and 
costs — and  the  Railway  Company  brings  the  oase  here  on  error. 

T.  C.  Sears,  for  plaintiff  in  error. 
SHllweU  ^  Baylies,  for  defendant  in  error. 


\ 
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The  opinion  of  the  court  was  delivered  by 

Brewbb,  J. :  This  was  an  action  brought  by  Weaver  to  re- 
cover damages  for  a  forcible  expulsion  by  the  company  from 
one  of  its  coaches.  Verdict  and  judgment  were  in  favor  qf 
Weaver  for  369OOO.  Special  questions  of  fact  were  submitted 
to  the  jury,  and  answered  as  follows: 

l8t.-Was  the  plaintiff  informed  by  the  agent  of  the  defend- 
ant at  New  Chicago,  that  the  paper  in  his  possession,  and  upon 
which  he  demanded  a  ride  in  defendant's  cars  to  Chetopa, 
was  not  a  good  ticket,  and  would  not  entitle  him  to  a  passage 
on  defendant's  cars?    Answer ^  'So. 

2d.-Was  the  conductor  of  defendant's  train,  upon  which 
the  plaintiff  entered,  instructed  by  the  defendant  to  eject  from 
the  cars  any  person  who  refused  to  produce  a  ticket  or  pass, 
duly  signed,  or  to  pay  the  money  for  his  passage?  Answer j 
Yes. 

8d.-Did  the  plaintiff  tender  to  the  conductor  of  the  defend- 
ant's cars  a  ticket  entitling  him  to  be  carried  from  New  Chi 
cago  to  Chetopa,  or  any  other  point  on    defendant's  road? 
Amnjoer^  Yes. 

4th.-If  the  juiT  answer  the  last  question  in  the  affirmative, 
please  describe  the  ticket  Answer y  From  E^ansas  City  to  Che- 
topa. 

6th.-Did  the  plaintiff  offer  to  pay  his  fare  at  anytime  before 
the  stoppage  or  the  train  and  me  commencement  of  his  ex- 
pulsion, or  did  he  offer  a  pass  duly  signed  by  any  authorized 
officer  of  the  company?    Answer  ^Ye^. 

6th.~Did  the  conductor  of  the  defendant's  train  inform  the 
plaintiff  that,  in  the  absence  of  a  ticket,  he  must  pay  for  his 
passage  in  defendant's  cars?    Answer ^YeB. 

7th,-Did  the  conductor  of  the  defendant's  train  inform  the 
plaintiff*  that  unless  he  so  paid  he  should  be  compelled  to  stop 
the  train  and  expel  him  from  the  cars?    Answer ^  Yes. 

8th.-After  he  so  informed  him,  did  plaintiff  refuse  to  pro- 
duce a  ticket  or  pay  for  his  passage  before  the  train  was 
stopped,  and  his  expulsion  attempted?    Answer ^  No. 

9tn.-I)id  the  servants  and  agents  of  the  defendant  use  more 
force  in  the  expulsion  of  the  plaintiff  from  the  cars  of  the 
defendant  than  was  necessary  to  eject  him  and  overcome  his 
resistance?    Answer ^  Yes. 

10th.- Was  any  unusual  or  unnecessary  violence  or  force  em- 


458  SXJPRBME  COURT  OF  KANSAS. 

M.  K.  &  T.  Rly.  Co.  v.  Weaver. 

ployed  by  the   defendant's  servants  and  agents,  before  the 
plaintiff  was  put  upon  the  ffpound?    Answer,  Yes. 

11th.- After  the  plaintiff  nad  been  ejected  and  put  on  the 
ground,  who  was  the  aggressor  in  the  conflict  that  afterward 
ensued,  if  there  was  any  conflict?     Answer^  Defendant. 

A  motion  was  made  to  set  aside  the  verdict  on  the  ground 
that  it  was  against  the  evidence,  and  that  the  damages  were 
excessive.  This  motion  was  overruled,  and  this  presents  the 
principal  question  for  our  consideration. 

Are  the  damages  excessive?  We  are  constrained  to  think 
they  are  greatly  excessive.  We  quote  so  much  of  the  plain- 
tiff's testimony  as  bears  upon  this  matter.  He  testified  as 
follows,  on  his  examination  in  chief: 

'^Mr.  Hall  was  the  conductor.  He  passed  on  some  distance 
in  the  cars,  and  came  back  to  me,  and  he  asked  me  something 
in  regard  to  my  ticket,  where  I  purchased  it,  and  said  I  had 
the  wrong  coupon.  He  stated  I'd  have  to  pay  my  fare  to 
Ohetopa.  I  remarked  that  I  did  not  feel  willing  to  pay  it  a 
second  time;  that  I  paid  it  once.  We  discussea  the  matter 
in  friendly  tone  and  quiet,  in  the  beginning  of  it.  I  told 
him  that  if  a  mistake  was  made,  it  was  their  mistake,  and  not 
mine.  Hall  said  he  should  put  himself  to  no  trouble  to  cor- 
rect the  mistake  of  the  other  road.  I  said  I  did  not  intend 
to  deprive  them  of  anything;  that  as  soon  as  we  arrived  at  a 
statioiK  they  could  telegraph  to  know  if  I  had  bought  a  ticket 
I  told  him  I  would  deposit  a  hundred  dollars  with  him  or 
any  other  responsible  man  in  the  car,  for  the  purpose  of  in- 
demnifying  the  company  that  I  was  not  wronging  them  out 
of  their  right$.  He  then  stated  I  should  pay,  or  he  would 
put  me  off  the  train ;  and  I  refused  to  pay  unaer  the  circum- 
stances. He  stopped  the  train,  and  there  was  two  or  three 
men  came  to  his  assistance.  I  did  not  think  they  were  going 
to  do  it,  and  I  held  on  to  the  seat  some  time,  and  they  finally 
pulled  me  loose  and  took  me  toward  the  door.  I  offered  to 
pay,  and  Hall  said,  'Pay  hell,'  and  shoved  me  out.  There 
were  three,  aud  perhaps  four,  had  hold  of  me.  There  was 
nothing  unusually  abusive  until  I  was  oat  of  doors.  I  don't 
remember  anything  that  occurred  after  I  readied  the  ateps. 
I  had  used  a  great  deal  of  exertion  in  trying  to  keep  in.  The 
last  I  i:emember  we  were  all  tugging  on  the  platforms—some 
had  hold  of  me  in  front,  and  some  behind.  The  blood  rushed 
to  my  head  so  that  I  was  as  blind  aa  a  bat    I  remember 
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nothing  after  that.  I  was  sitting  on  the  ground  when  I  ic^me 
to  myself.  My  face  was  bloody ^  and  my  mouth  was  bleeding. 
My  mouth  was  cut,  and  there  were  two  other  wounds  on  my 
head.  About  the  time  I  got  up,  some  one  threw  my  hat  out 
of  the  window.  The  cars  were  just  moving  off.  I  walked 
about  forty  rods,  to  what  I  took  to  be  a  railroad  station*house.. 
There  I  washed,  and  lay  down,  and  tested  a  while.  The 
section  hands  I  hired  to  take  me  to  Kew  Chicago  on  the  hand- 
car.   . 

^'Q.-What  was  the  condition  of  your  health  at  the  time  you 
were  ejected  from  the  cars? 

^^A.-^It  was  poor;  I  had  been  in  poor  health  for  four  years, 
and  had  been  to  the  mountains  to  see  if  I  could  improve  it. 
This  trip  was  on  my  return  from  the  mountains.'' 

On  cro8»-examinatwn  he  testified:  ^^Hall  insisted  on  having 
the  money.  Don't  think  he  said  anything  about  instructions. 
I  refused  to  pay,  and  he  put  me  off.  I  was  very  near  the  cen- 
ter of  the  car.  *  I  struggled  and  held  on  to  the  seats  as  long 
as  I  could.  I  was  very  near  the  steps  when  my  recollection 
ceased.  Don't  remember  when  striking  the  ground  of  hitdng 
any  one  a  severe  blow.  At  the  time  my  consciousness  ceased, 
there  had  been  no  i>lows  struck  at  all.  I  don't  recollect  of 
striking  Alexander  a  severe  blow  and  cutting  his  cheek  open." 

Wm.  A.  Nichols,  who  saw  the  plaintiff  after  his  expulsion; 
and  the  same  day,  testified: 

^^Plaintiff's  appearance  at  the  time  was  that  of  a  man  who 
had  had  a  fight  I  think  there  was  a  cut  about  Mr.  Weaver's 
mouth.  His  clothes  were  bloody.  I  think  it  was  his  shirt 
the  blood  was  on.  I  saw  no  other  wounds  but  those  he  com- 
plained o£ 

'<  Q.-You  may  state  whether  at  the  time  he  complained  of 
physical  suffering  or  wounds?  [Objected  to  by  defendant,  as 
incompetent,  as  calling  for  declarations  of  party.  Objection 
overruled,  and  excepted  to  by  defendant.] 

**^.-He  complained  about  his  head.  Me  said  he  was  suf- 
fering from  the  rush  of  blood  to  his  head." 

Joseph  A.  Wells,  also  a  witness  for  the  plaintiff,  testified: 

"About  this  time  the  train  came  to  a  stand-still,  and  Hall 
said  he  had  no  time  to  talk  now — that  he  must  get  off  the 
train.  They  then  started  to  eject  him  from  the  train,  and  he 
held  on  to  a  seat  on  the  left  side.  Then  he  was  dragged  to 
a  seat  on  the  right  side  of  the  car,  and  he  then  clutched  a  seat 
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on  the  other  side  of  the  car  before  he  reached  the  door.  About 
the  time  thej  reached  the  door.  Weaver  remarked  to  the  con- 
ductor, not  to  put  him  off  on  the  open  prairie — remarked  be 
would  pay  his  £Eire  to  the  next  station,  rather  than  be  put  ofi 
there.  The  proposal  not  being  accepted,  he  was  taken  to  the 
« door  onto  the  platform,  and  to  the  steps  leading  to  the  right 
side  of  the  coach,  his  face  fronting  to  the  coach,  with  one  hand 
holding  to  the  platform,  and  one  to  the  car  railing,  when  one 
of  the  parties  jumped  down  on  the  ground  from  the  car  and 
took  hold  of  Weaver  in  the  rear,  and  by  the  efforts  of  the 
three  they  put  him  on  the  ground.  My  impression  is,  tiiat  he 
struck  the  ground  with  his  feet  and  staggered  backward,  and 
recovered,  coming  nearly  to  an  upright  attitude.  After  they 
were  off  the  car,  Weaver  made  a  kind  of  old-woman's  lick, 
sorter  round  like.  I  thought  he  was  trying  to  strike  the  brake- 
man.  The  brakeman  came  at  him,  and  struck  him  three  or 
four  times.  Weaver  got  up  afterward,  and  staggered  off  to 
the  side  of  the  ditch  and  sat  down.  I  then  went  in  the  car 
and  took  Weaver's  hat  and  ticket,  and  threw  off  the  bat  and 
ticket.  I  was  present  when  it  was  done.  I  saw  the  parties 
that  removed  Weaver  from  the  cars  after  they  came  back,  and 
were  washing  up.  The  smallest  one  of  the  three  got  his  face 
cut  with  the  glass  of  the  door.  I  believe  now  that  Hall  got 
.  cut  with  the  glass,  and  that  the  smallest  one  of  the  three  got  a 
cut  under  the  left  eye.  I  could  not  say  positively  that  Weaver 
hit  him  or  not." 

This  was.  all  of  the  testimony  given  by  the  plaintiff  which 
in  any  way  bears  upon  the  question  of  the  injuries  sustained. 
The,  expulsion  was  participated  in  by  three  parties — Hall,  the 
conductor,  and 'two  other  employes,  Alexander,  and  Holcomb. 
All  wete  retained  in  the  employ  of  the  company  thereafter, 
and  one,  Holcomb,  was  shortly  promoted.  They  were  all  wit- 
nesses on  the  trial.  We  quote  the  testimony  of  Alexander — 
the  others  being  fttr  more  favorable  to  the  company,  and  being 
less  full  and  detailed  than  his.     Alexander  says: 

**  The  first  I  noticed  was  when  the  train  stopped,  and  I  went 
back  to  see.  When  I  went  back  into  the  coach.  Hall  and  Hol- 
comb, the  brakeman,  were  trying  to  get  Weaver  out  of  the 
train.  Hall  ordered  me  to  assist  in  expelling  him.  We  took 
hold  of  him  and  started  to  get  him  toward  tne  door,  when  he 
got  dpwn  into  another  seat.    Next  move  we  got  him  on  the 
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platform,  and  he  sot  hold  of  the  railing  of  the  car.  I  then 
jumped  down  on  the  ground  and  got  hold  of  him  by  the  right 
arm  and  pulled  him  down  on  the  ground.  I  turned  round 
partly  to  ajet  on  the  train,  and  Weaver  invited  Hall  to  eet  down 
and  fight  him.  Hall  didn*t  accept  the  invitation,  and  he  turned 
round  to  me,  and  said,  You  son  of  a  bitchy  PU  give  you  one — and 
turned  round  to  strike,  and  struck  round  this  wa^%  (witness 
motions,)  and  hit  me  here.  Weaver  had  something  in  his 
hand  that  cut  me.  Then  I  struck  him.  The  blow  from  Weaver 
didn't  knock  me  down.  No  force  was  used  except  what  was 
necessary." 

On  cross-examination^  witness  said:  "I  did  not  know  of  any 
difficulty.  My  going  back  into  the  car  was  simply  caused  by 
the  train  stopping.  When  I  went  in.  Weaver  was  in  a  seat. 
They  were  trying  to  get  him  out.  I  believe  Hall  had  hold  be- 
hind him,  and  Holcomb  was  in  front.  They  got  him  started 
before  I  took  hold  of  him.  When  about  three  seats  from  the 
door.  Weaver  got  into  another  seat.  Holcomb  said,  Tou  may 
as  well  get  off  first  as  last.  We  got  him  into  the  aisle,  and  to 
the  door.  When  outside  of  the  door  Weaver  got  hold  of  the 
railing  of  the  car.  When  I  got  down  on  the  ground  and  took 
hold  of  his  rieht  arm,  Holcomb  and  Hall  were  on  the  platform 
of  the  car,  when  Weaver  invited  Hall  to  fight.  The  dIow  he 
gave  me  was  not  so  heavy,  but  it  cut  my  face.  Next  I  struck 
him,  and  knocked  him  down.  I  attempted. to  strike  him 
again;  he  put  his  hands  over  his  fiice.  1  got  on  him;  I  was 
trymg  to  take  his  arms  away  so  that  I  could  strike  him.  There 
was  so  much  blood  flowing  from  my  fiEtce  that  I  could  not  see 
whether  any  come  from  plaintiff  or  not.  I  did  not  see  any 
blood  coming  from  his  nose  or  mouth.  Weaver  did  not  say, 
*  enough.'  Hall  called  me,  and  I  got  on  the  train.  Did  not 
hear  Weaver  say  that  he  would  pay  when  on  the  ground,  if 
they  would  let  him  ride. " 

Now,  what  may  fairly  be  deduced  from  this  testimony? 
That  there  was  a  sharp  scuffle  in  which  three  men  overpow- 
ered one,  and  ejected  him  from  the  cars;  that  some  blows  were 
given;  some  blood  drawn,  but  no  broken  limbs  or  bones, no 
permanent  injury  or  disfiguration.  There  was  no  aggravated 
insult  and  abuse;  no  circumstances  of  gross  outrage  inde- 
pendent of  the  forcible  expulsion.  There  was  little  loss  of 
time,  as  the  expulsion  was  within  three  miles  of  the  place 
Where  Weaver  entered  the  cars,  and  he  was  taken  back  there 
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the  same  day.  There  was  no  long  confinement,  no  protracted 
pain  and  sufiering,  no  heavy  expenses  for  medicine,  narsing, 
or  physician.  In  short,  if  an  individnal  had  committed  the 
assault  and  battery,  a  few  hundred  dollars  would  have  been 
deemed  ample  compensation  for  the  injury.  We  know  that 
this  is  not  a  parallel  case — that  there  is  a  special  duty  on  the 
carrier  to  protect  his  passengers,  not  only  ^'  against  the  vio- 
lence and  insults  of  strtingers,  and  co-passengers,  but  a  f^yr- 
tioriy  against  the  violence  and  insults  of  its  own  servants,''  and 
that  for  a  breach  of  that  duty  he  ought  to  be  compelled  to 
make  the  amplest  reparation.  The  law  wisely  and  justly  holds 
him  to  a  strict  atid  rigorous  accountability.  We  would  not 
relax  in  the  slightest  degree  this  strict  accountability.  We 
know  that  upon  it,  in  no  small  degree,  depends  the  safety  and 
comfort  of  passengers.  The  carrier  selects  his  own  agents, 
and  unless  he  finds  that  violence  and  abuse  on  the  part  of  such 
agents  toward  his  passengers  meets  with  swift  and  severe  pun- 
ishment, he  will  soon  become  indifferent  to  the  character  and 
conduct  of  such  agents,  and  rudeness,  insult  and  violence  will 
take  the  place  of  politeness,  courtesy,  and  assistance.  Any 
one  who  travels  sees  so  much  of  rudeness  and  inattention  on 
the  part  of  employes,  is  subjected  to  so  many  annoyances, 
petty  and  large,  and  not  seldom  is  witness  to  so  much  actual 
outrage  and  abuse,  that  we  would  be  exceedingly  loth  to  have 
any  relaxation  of  the  rule  which  holds  carriers  to  the  most 
rigorous  accountability  for  violence  and  wrong  to  their  pas- 
sengers. We  know  that  in  the  case  of  Ooddard  v.  G.  T.  SaSr 
way  Oo.y  57  Maine,  202,  where  the  supreme  court  of  Maine 
discussed  the  obligations  and  liabilities  of  railroad  companies 
in  an  opinion  of  great  ability,  and  with  an  exhaustive  exami- 
nation of  authorities,  (and  with  the  general  conclusions  of 
which  we  heartily  agree,)  a  verdict  for  |4,850  was  sustained 
where  there  ;was  no  actual  battery,  but  only  a  groea,  outra- 
geous, and  protracted  assault.  But  the  circumstances  of  that 
outrage  were  ao  wanton,  so  vilely  abusive,  as  perhaps  to  justifj 
the' verdict.  Here,  the  expulsion  may  have  been  wrongfol, 
butiit  doeil  not  seem  to  hiive  been  waMon,  or  excessiyely  crueL 
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We  are  constrained  therefore  to  believe  that  this  verdict  was 
exoessive/and  that  the  Jury,  in  their  anxiety  to  punish  the 
company  for  its  wrong,  have  fisiiled  to  administer  eqaal  and 
impartial  justice  between  it  and  its  passengers. 

Was  the  verdict,  or  were  any  of  the  answers  to  the  special 
questions,  against  the  evidence?  Counsel  contends  earnestly 
that  some  of  them  were.  He  challenges,  in  the  first  place^ 
the  third  and  fourth  answers,  and  contends  that  it  is  clear 
that  Weaver  had  no  ticket  when  he  entered  the  company's 
train  at  New  Chicago.  Upon  this  point  we  think  the  coun- 
sel is  mistaken,  and  that  there  was  testimony  sufficient  to 
support  these  answers.  Weaver  testifies  that  he  purchased  a 
ticket  at  Kansas  City  for  Chetopa,  and  paid  between  eight  and 
nine  dollars  for  it,  and  gives  the  day  upon  which  he  purchased. 
There  is  no  contradictory  testimony  upon  this.  It  was  evi- 
dently a  coupon  ticket,  for  he  says  that  soon  after  leaving 
Kansas  City  a  conductor  came  along  and  tore  oflf  a  portion^ 
and  afterward  another  conductor  tore  off  another  portion. 
Upon  cross-examination  he  says  that  there  were  two  coupons 
and  a  stub  to  the  ticket  When  he  reached  New  Chicago  he 
unquestionably  had  some  portion  of  the  paper  given  him  as 
his  ticket  at  Kansas  City.  Here  he  entered  the  cars  of  the 
defendant  Before  entering,  he  presented  this  paper  to  the 
baggage-master,  who  upon  the  fitith  of  it  checked  his  baggage 
to  Chetopa.  The  baggage-master,  who  was  also  ticket  agents 
testified  to  a  conversation  with  Weaver  concerning  this  paper, 
which  Weaver  denies.  The  conductor  took  up  this  paper, 
punched  it,  and  passed  along  through  the  car.  He  shortly 
returned,  and  told  Weaver  that  he  had  the  wrong  coupon. 
There  was  some  talk  about  a  mistake  having  been  made  by 
the  conductor  on  the  other  road,  (the  L.  L.  ft  G.  railroad,) 
and  Hall  said  he  should  put  himself  to  no  trouble  to  correct 
the  mistake  of  that  road.  Nichols  testifies  to  seeing  this 
paper,  that  on  it  was  printed,  *^  Kansas  City  to  Chetopa,"  and 
also  in  one  corner,  in  small  ^letters,  ^*  Chetopa,"  and  that  it 
was  punched.  Tha  conductor  testifies  that  Weaver  handed 
him  a  '^portion  of  a  coupon  reading  from  Slansas  City  to 
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Tioga; ''  that  he  said  to  him  that  it  was  not  good;  may  have 
said  that  it  belonged  to  L.  L.  t  G.  road,  and  did  tell  him 
that  he  could  hold  the  ticket,  and  that  it  was  as  good  as  a 
bank  note.  He  says  that  ^^ punching"  generally  destroys  a 
ticket,  and  that  he  does  not  recollect  whether  he  punched  this 
ticket  or  not.  The  paper  itself  was  lost  before  the  trial. 
There  seems  no  reason  to  doubt  the  good  faith  and  honesty 
of  Weaver.  He  oflfered  to  deposit  JlOO  with  the  conductor,  to 
be  forfeited  if  his  statement  as  to  the  purchase  of  the  ticket 
was  not  correct.  And  it  is  clear  that  he  bought  a  ticket  to 
Ohetopa,  and  that  he  had  in  his  possession  all  that  had  not 
been  taken  off  by  prior  conductors.  This  remnant  was  good 
enough  to  secure  the  checking  of  his  baggage,  and  was  taken 
by  the  conductor  at  first  as  good  for  his  ride.  Further  than 
that,  the  testimony  is  conflicting.  It  seems  quite  probable 
that  the  conductors  on  the  L.  L.  &  G.  road  had  removed  all 
the  coupons,  and  left  nothing  but  the  stub;  but  still  this  is 
not  clear,  certainly  not  so  clear  as  to  entirely  do  away  with  the 
presumption  arising  from  the  purchase  and  use  of  the  ticket 
We  think  therefore,  the  answers  of  the  jury  to  these  questions 
cannot  be  held  to  be  against  the  evidence  and  wholly  unsup- 
ported by  it. 

The  answer  to  the  fifth  question  is  challenged,  and  it  is 
claimed  that  there  was  no  testimony  tending  to  show  a  '^  pass," 
or  that  Weaver  offered  to  pay  the  fere,  before  the  stoppage  of 
the  train  and  the  commencement  of  his  expulsion.  Here  we 
think  counsel  is  correct  There  was  no  pretense  that  Weaver 
had  a  "pass,"  and  the  testimony  of  Weaver  and  Wells  (his 
witness)  heretofore  quoted,  plainly  shows  that  Weaver's  offer 
to  pay  was  not  till  after  the  stoppage  of  the  train  and  the 
employes  had  commenced  to  eject  him.  We  fell  to  find  any 
testimony  which  tends  to  show  any  offer  to  pay  before  the 
stoppage  of  the  train  and  the  commencement  of  the  expul- 
'sion. 

The  answer  to  the  ninth  question  is  also  challenged,  and  it 
'  is  contended  that  it  is  clear  that  no  nnneoesBary  violence  was 
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offered.  We  think  the  testimony  discloses  about  this,  that  no 
unnecessary  force  was  used  in  actually  removing  plaintiff  from 
the  cars,  but  that  after  he  was  landed  on  the  ground  there 
was  unnecessary  violence  done  to  him.  Whether  this  needless 
violence  was  so  disconnected  from  the  expulsion  as  to  be 
wholly  a  volunteer  assault  by  the  brakeman,  or  a  part  of  the 
force  used  to  complete  the  expulsion,  by  preventing  Weaver 
from  getting  onto  the  train,  is  not  clear,  though  we  are  in- 
clined to  consider  it  a  mere  volunteer  assault  If  a  volunteer 
assault,  the  answer  was  not  supported  by  the  evidence;  if  not, 
it  was. 

A  general  verdict  was  returned.  This  verdict  can  be  sus- 
tained upon  either  one  of  three  fisusts,  that  Weaver  tendered  a 
ticket  entitling  him  to  a  ride,  or  that  before  the  stoppage  of  the 
train  he  offered  to  pay  his  fare,  or  that  unnecessary  violence 
was  used  in  ejecting  him.  In  our  review  of  these  &ct8,  it 
will  be  seen  that  we  have  concluded  that  the  findings  of  the 
jury  can  be  sustained  as  to  the  first  fact,  that  it  is  clearly 
against  the  testimony  as  to  the  second,  and  probably  so  as  to 
the  third.  The  first  fact  however  sustains  the  verdict  as  against 
a  motion  to  set  it  aside  on  the  ground  that  it  is  against 
the  evidence.  What  then  should  be  the  disposition  of  the  case 
in  this  court?  We  have  found  that  the  damages  were  ex- 
cessive, that  to  each  of  the  three  principal  questions  asked  of 
the  jury  they  answered  yes — one  of  which  was  clearly  not 
warranted  by  the  testimony,  one  probably  not,  and  the  third 
only  barely  supported  by  the  evidence.  The  mere  fact  that 
damages  are  excessive,  aud  above  that  amount  which  the  court 
thinks  would  be  just,  is  not  of  itself  sufficient  ground  for  a 
new  trial.  The  statute  says,  ^'excessive  damages,  appearing  to 
have  been  given  under  the  influence  of  passion  or  prejudice." 
(Gen.  Stat  p.  687,  Code,  §  306.)  But  often  the  amount  of  the 
verdict  may  be  so  excessive  as  of  itself  to  indicate  passion  or 
prejudice.  It  may  be  so  wholly  disproportioned  to  the  wrong 
done,  and  injury  sustained,  as  to  be  susceptible  of  no  other 
explauation  than  that  the  jury  were  carried  away  by  an  im- 
proper eagerness  to  punish.  We  are  not  prepared  to  say  in 
10— jf  rcM. 
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this  ca8e  that  the  mere  Bize  of  the  verdict  carries  a  conviction 
of  that,  considering  the  special  duty  of  care  and  protection 
due  from  the  company  to  the  passenger.  It  would,  if  the 
assault  were  free  from  that  special  consideration,  and  regard 
were  to  he  had  simply  to  the  extent  of  the  injuries  received 
by  Weaver.  But  here,  in  addition,  the  state  of  mind  of  the 
jury  is  disclosed  by  the  answers  they  returned.  Everything 
was  decided  against  the  company,  and  in  fevor  of  Weaver, 
and  decided  too  in  some  instances  in  plain  disregard  of  the 
testimony.  Not  content  with  resolving  every  doubt  in  his 
favor,  they  answer  every  question  in  the  same  way,  and  with- 
out regard  to  the  facts.  This  shows  that  they  were  not  so 
impartial,  so  free  from  passion  or  prejudice,  as  to  be  fit  triers 
of  this  controversy.  It  shows  that  they  failed  to  give  due  con- 
sideration to  those  matters  making  in  fetvor  of  the  company; 
and  if  they  did  as  to  the  facts  of  the  case,  it  tends  strongly  to 
show  that  they  did  also  as  to  the  damages  sustained.  We  are 
constrained  therefore  to  order  a  reversal  of  the  jadgmenty 
and  remand  the  case  for  a  new  trial. 
AH  the  Justices  concurring. 


H.  H.  McQlothlin  v.  John  H.  Madden. 

!•  Bbplbvih — When  not  Maintainable;  Property  in  CSutodia  LegU,  When 
after  the  expiration  of  the  time  for  which  execution  of  the  judgment  of 
a  jostice  of  the  peace  has  been  stayed,  the  jostioe  issues  execution 
nnder  {12  of  chapter  8S  of  the  laws  of  1S70,  against  the  judgment* 
debtor  and  the  surety  on  the  undertaking  for  the  stay,  and  the  con- 
stable finding  no  property  of  the'  judgment-debtor  levies  upon  the 
nnexempt  property  of  the  surety,  hdd,  that  the  latter  cannot  maintain 
an  action  of  replevin  therefor  against  the  officer.  [  Westerberffer  v.  WhtaUm^ 
8-169;  BaXUy  v,  Bayne,  20-660;  Blair  v.  Shew,  24-280.] 

2.  ExxcunoN  Against  Substt,  on  JuUice^t  JudgmenL  While  the  legislature 
has  unquestionably  the  power  to  authorize  the  entry  of  a  judgment  as 
upon  confession  upon  an  undertaking  to  stay  execution,  it  is  doubtful 
whether  fhrthor  legislation  directing  the  entry  of  such  a  judgment  be 
not  necessary  before  execution  can  properly  issue  against  the  surety  m 
Budi  undertaking. 
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Error  from  Linn  District  Court. 

RBPLiBYiiry  broaght  by  Madden^  against  McGiothlm^  to  recoyer 
the  poBsessioQ  of  one  horse  and  one  oolt  which  McGlothlin  had 
seized  and  held  upon  an  execution  as  constable.  The  material 
facts  are  stated  in  the  opinion.  The  district  court,  at  the  Octo- 
ber Term  1874,  gave  judgment  upon  demurrer  for  the  plaintiff, 
and  McGlothlin  brings  the  case  hera  on  error. 

Stephen  S.  AUen,  for  plaintiff  in  error. 
James  D.  Snoddj/y  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Bbbwbb,  J. :  On  the  10th  of  June  18*72,  Decker  k  Bro.  ob- 
tained a  judgment  before  a  justice  of  the  peace  against  Josiah 
Sykes.  Sykes  obtained  a  stay  of  execution,  Madden,  the  de- 
fendant in  error,  going  upon  the  undertaking  therefor  as  surety. 
When  the  stay  expired,  the  judgment  still  remaining  unpaid, 
the  justice  issued  execution  against  Sykes  as  principal,  and 
Madden  as  surety,  as  authorized  by  {12  of  ch.  88  of  the  laws 
of  1870,  and  placed  the  same  in  ^e  hands  of  the  plaintiff  in 
error,  as  constable.  The  latter,  finding  no  property  of  the 
principal,  levied  as  directed  by  the  writ  on  certain  personal 
proper^  of  the  surety.  The  surety  brought  his  action  of  re- 
plevin, claiming  that  said  f  12  was  unconstitutional,  and  that 
therefore  the  writ  was  no  protection  to  the  officer.  The  writ 
was  in  the  exact  form  prescribed  by  the  statute.;  so  that  the 
only  inquiries  in  the  case  are,  whether  the  proceedings  before 
the  justice  of  the  peace  were  such  as  to  warrant  him  in  issuing 
an  execution  against  the  surety,  and  if  not,  whether  that  can 
be  determined  in  an  action  of  replevin  against  the  officer. 
The  latter  question  seems  to  be  settled  by  the  case.of  Westen- 
bergir  »•  Wheatony  8  Eas.  169.  In  that  case  the  Chief  Justice, 
giving  the  opinion  of  the  court,  uses  this  language  in  reference 
to  one  portion  of  the  statute:  **  The  object  of  the  clause,  as 
drawn  from  its  language,  and  from  oth^r  parts  of  the  section. 
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as  well  as  from  the  history  of  the  action  known  as  replevin,  is 
to  compel  a  party  who  desires  to  test  the  validity  of  awy  judg- 
ment or  order  of  a  court,  or  any  tax,  fine  or  amercement,  or  am/ 
other  mesne  or  final  process,  so  to  do  in  some  other  way  thaa 
by  seizing  property  already  in  the  cnstody  of  the  law."  That 
language  is  appropriate  to  the  &cts  of  this  case.  Here  was 
process  issued  from  a  magistrate  having  unquestionably  juris- 
diction of  the  subject-matter.  It  was  in  the  form  of  final  pro- 
cess— a  writ  of  execution.  It  recited  the  fact  of  a  judgment 
against  one  party,  and  also  subsequent  proceedings  by  another, 
and  commanded  the  officer  to  levy  upon  the  goods  of  these  two 
parties.  It  was  really  a  notice  to  the  officer,  that  the  magis- 
trate had  adjudged  a  liability  against  both  the  parties.  It  was 
final  process,  which  he  had  issued  upon  proceedings  had  before 
him  in  matters  within  his  jurisdiction.  Now,  whether  he  had 
erred  or  not  in  those  proceedings  and  his  adjudications  there- 
on, was  a  question  which  under  the  authority  cited  could  not 
be  raised  by  an  action  of  replevin  against  the  officer.  It  was 
not  a  case,  it  may  be  remarked,  where  the  writ  reciting  a  judg- 
ment against  "A.,**  without  any  semblance  of  excuse  therefor 
commands  a  levy  upon  the  property  of  "B."  It  recites  pro- 
ceedings against  both  "A."  and  "B.,"  and  gives  the  officer  no 
alternative  but  to  obey  the  process  or  review  the  rulings  of  the 
magistrate.  We  think  therefore,  under  the  authority  of  that 
decision  this  action  cannot  be  maintained.  As  the  writer  of 
this  opinion  was  the  counsel  for  the  unsuccessful  party  in  tiie 
Westenberger  case^  and  strenuously  and  honestly  contended  for 
an  opposite  doctrine,  he  is  unwilling  to  do  more  than  rest  the 
decision  of  this  case  upon  the  authority  of  that 

As  to  the  other  question,  it  may  be  remarked  that  it  seems 
clear  from  the  authorities  that  it  is  within  the  power  of  the 
legislature  to  provide  that  the  execution  of  a  bond  to  stay  a 
judgmenttshall  be  taken  as  the  confession*  of  a  new  judgment 
upon  which  final  process  may  issue  at  the  end  of  the  stay  with- 
out farther  inquiry.  See  among  many  authorities,  the  fbllow* 
ing:  Ramsey  v.  Luck,  8  Munford,  (Va.)  484;  Bank  v.  PaWm, 
6  How.  (Miss.)  200;  Brown  r.  Clarke,  A  How.  (IT.  8.)  4;  Oaxh 
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ender  v.  Heirs  of  Smithy  5  Iowa,  157 ;  Buckman  v.  WilUamSy  10 
Iredell,  126;  Murray  v.  Edmonstoriy  6  Jones  Law,  (N.  C.)  515; 
Williams  v.  Stdly  2  Dana,  97;  Roberta  v.  OrosSy  1  Sneed,  285  ; 
Hemigar  v.  Meey  4  Sneed,  38 ;  Morgan  v,  ChlemaUy  8  Bead,  852 ; 
Cheatham  v.  Brieriy  3  Head,  58 ;  Bobinson  v.  Yoriy  8  Florida,  350. 
In  some  cases  it  would  seem  that  the  old  judgment  was  ex- 
tinguished, and  a  new  judgment  entered  upon  the  bond  against 
both  principal  and  stayor.  In  other  cases  the  stayor  simply 
became  a  party  defendant  to  the  existing  judgment.  It  is  im- 
material which  practice  may  prevail.  The  principle  which  un- 
deriies  both  is  the  same,  that  of  judgment  by  confession.  And 
surely,  there  is  no  constitutional  inhibition  upon  such  judg- 
ments. The  real  question  then  is,  whether  the  provisions  of 
the  statute  can  fairly  be  construed  as  making  the  proceedings 
of  stay  tantamount  to  a  confession  of  judgment.  It  is  clear 
that  there  is  no  express  direction  or  authority  to  enter  a  formal 
judgment,  and  it  is  a  matter  of  grave  doubt  whether  further 
legislation  be  not  necessary  to  warrant  such  an  execution 
against  one  who  has  simply  signed  as  surety  an  undertaking 
for  a  stay.  We  forbear  however  deciding  that  question  until 
it  is  strictly  before  us. 

The  judgment  will  be  reversed,  and  the  case  remanded  with 
instructions  to  overrule  the  demurrer  to  the  answer,  and  for 
further  proceedings  in  accordance  with  the  views  herein  ex- 
pressed. 

EiNeMAN,  C.  J.,  concurring. 
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Thomas  Hudson  v.  M.  K  ft  T.  Railway  Co. 

1.  Mabtbr  An)  Sebvakt;  TorUoui  AeU  qfServanL  A  master  is  not  respon- 
tible  for  the  tortious  or  wrongful  acts  of  his  servant,  when  these  acts  are 
not  directly  authorised  by  him,  nor  done  in  the  course  or  within  the 
scope  of  such  servant's  em^ojment^    [  Jfoter  ••  Bamdo^kf  83-340.] 

2.  AUegatunu  in  Pleadmgt.  A  general  allegation  ttiat  the  master  bj 
his  servant  made  the  assault,  is  overborne  by  a  statement  of  the  actual 
facts  which  shows  a  mere  volunteer  assault  by  the  servant,  and  one  out- 
side the  scope  of  his  employment 

3.  WJiere  Servant  it  PenonaUy  lAahle,  Where  it  appears  that  plain- 
tiff was  authorized  to  receive  freight  for  certain  parties,  and  in  punu- 
aijice  thereof  went  to  the  depot  of  defendant  and  demanded  the  same  of 
the  agent  who  was  in  charge  of  the  depot  and  authorized  to  receive  and 
deliver  freight,  and  while  so  demanding  it  the  said  agent  made  an  as- 
sault upon  him,  and  it  does  not  appear  that  said  assault  was  made  in 
ejecting  or  attempting  to  eject  plaintiff  from  the  depot,  or  in  preventing 
or  attempting  to  prevent  him  from  committing  any  injniy  to  the  prop- 
erty of  the  defendant,  or  from  transgressing  any  rules  for  the  regulation 
of  its  depot  and  the  transaction  of  its  business,  held,  that  it  did  not  ap- 
pear that  the  company  was  liable  for  the  assault^  and  that  only  the  agent 
who  actually  made  it  was  liable. 


JShror  from  Labette  District  Court 

AanoB  by  Hvdson  to  recover  from  the  Baiboay  Oompanjf 
damftges  for  personal  injuries  inflicted  by  one  Trotter  who  was 
at  the  time  a  servant  in  the  employ  of  the  defendant  company. 
The  facts  as  stated  in  the  petition  will  be  found  in  the  opinion. 
The  Railway  Company  demurred.  The  district  court  at  the 
November  Term  1874  sustained  the  demurrer,  and  gave  judg- 
ment in  favor  of  the  defendant  for  costs,  Hudson  brings  the 
case  here  on  error. 

Cory  ^  Kimballj  for  plaintiff,  cited  14  How.  485;  Story  oa 
Agency,  §  452 ;  Smith  on  Master  &  Servant,  152;  1  Bed£  on 
Rlys.  682;  57  Me.  202;  £dw.  on  Bailments,  679. 

T.  C.  Sears^  for  defendant,  cited  Smith's  Master  k  Servant, 
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151;  Wharton's  Law  of  Neg.,  §162;  Shear,  k  Redf.  Neg., 
§62;  19  Ohio  St.  110;  88  Cal.  681;  6  Co  wen,  189;  89  K  Y. 
881;  12  Allen,  49;  26  Ind.  70;  70  Penn.  St  119;  24  Conn. 
64;  A,  &  A.  on  Corp.,  §810;  18  Iowa,  200;  88  Ind,  126. 

The  opinion  of  the  court  was  delivered  hy 

Brewbe,  J.:  The  district  court  sustained  the  demurrer  to 

the  petition,  and  this  is  the  ruling  complained  of.    The  petition 

is  as  follows: 

{^Courty  and  Title.)  ^^The  plaintiff,  Thomas  Hudson,  shows  to 
the  court  and  alleges,  that  at  the  time  of  the  committing  of  the 
wron^  and  grievances  hereinafter  mentioned,  the  defendant, 
the  Missouri,  Kansas  &  Texas  Railway  Company,  was  a  rail- 
road corporation  duly  incorporated  and  acting  under  the  laws 
of  Kansas,  and  doing  business  as  a  public  carrier  of  persons 
and  goods  in  and  through  the-  city  of  Parsons,  in  Labette 
county,  and  was  the  owner  of  a  certain  railroad  known  as  the 
Missouri,  Kansas  &  Texad  railroad,  together  with  the  tracks, 
cars,  locomotives,  engines,  depots,  freight-houses  and  appur- 
tenances thereunto  belonging;  and  that  said  defendant  had  at 
said  city  of  Parsons  freight-houses  and  depots  for  the  purpose 
of  receiving,  storing  and  caring  for  the  foods  and  freight 
shipped  on  and  over  the  said  railroad,  by  and  for  the  patrons  of 
said  defendant;  that  said  defendant,  on  February  7th  1874,  had 
in  its  employ,  at  the  said  city  of  Parsons,  one  certain  Marcus 
L.  Trotter,  as  agent,  whose  duty  and  business  it  was,  under 
and  by  virtue  of  bis  said  employment,  to  have  the  cate^  charge 
and  control  over  ttie  said  frdght-houses  and  depots  of  the  said  defend' 
ant,  and  to  receive  and  deliver  freight  and  goods  consigned  to  and  de- 
livered at  said  depot,  to  or  from  the  proper  parties  and  their  agents 
entitled  thereto;  and  that  at  the  time,  and  while  said  freight- 
house  and  depot  were  in  the  possession  of,  and  under  the  control 
of  the  said  Trotter,  under  and  by  virtue  of  his  said  employment 
as  agent  of  said  defendant,  and  when  said  freight-houses  and 
depots  were  open  for  the  free  exit  and  entrance  of  persons 
who  had  business  of  any  kind  or  nature  appertaining  mereto, 
to  transact  in  or  about  said  freight-houses  or  depots,  and  while 
the  said  plaintiff  was  in  the  due  and  legal  proeeoution  of  his 
business,  on  said  February  7th  1874,  at  and  in  the  said  freight- 
houses  and  depots  of  the  said  defendant,  with  proper  orders 
and  authority  from  Yanmeter  &  Bro.,  John  Conroy,  M.  M. 
Keely,  and  other  merchants  and  persons,  as  the  hired  agent  oi 
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said  persons,  and  for  them  askbiff  and  demanding  of  the  said  dt- 
fmdant^  and  its  agent  said  Marcus  L.  Trotter ^  the  ddioery  ofy  and 
to  him,  the  said  plaintiffs  certain  goods  and  freight  which  had  been 
shipped  and  carried  on  and  over  the  said  defendant's  raHroad  for 
him^  the  property  of  said  Vanmeter  &  Bro.,  Conroy,  and  H"eely, 
and  others  in  wnose  employ  the  plaintiff  was,  and  which  goods 
and  freight  were  consigned  to  said  parties  at  Parsons,  and  by 
said  defendant  placed  in  the  said  freight-houses  and  depots  at 
said  Parsons,  the  said  defendanty  by  its  said  agent  Marcus  L. 
Trotter  y  did  unlawfully  and  of  force  assault^  insult^  beaij  bruise  and 
wound  the  said  plaintiffs  by  striking  him  the  said  plaintiff  on  his  head^ 
face  and  neck^  wUh  a  large  iron  rod  or  poker ^  by  means  of  which 
striking  by  the  defendant  the  plaintiff  was  felled  to  the  floor, 
and  the  bones  of  his  &ce  and  neck  fractured  and  broken,  and 
the  defendant  by  its  agent  then  and  there  assaulted,  struck, 
kicked,  beat,  bruised  and  otherwise  misused  and  maltreated 
the  said  plaintiff,  by  reason  of  which  striking  with  the  iron 
rod  or  poker,  and  the  kicking,  knocking,  beating,  braising 
and  wounding  of  the  plaintiff,  by  said  defendant,  and  its  agent 
said  Marcus  £.  Trotter,  he  the  said  plaintiff  became  and  was 
sick  and  disabled  for  a  long  space  of  time,  and  was  obliged  to 
and  did  expend  large  sums  of  money  in  doctoring  and  trying 
to  cure  himself  from  the  sickness,  wounds,  and  oruises  so  as 
aforesaid  inflicted  and  caused  by  the  said  defendant,  and  its 
said  agent,  all  to  his  great  damage  of  $8,000^ — wherefore,"  etc 

The  question  of  course  raised  by  the  demurrer  is,  whether 
the  facts  stated  show  a  cause  of  action  against  the  company  for 
the  assault  and  battery  actually  committed  by  one  of  its  agents. 
The  mere  fact  that  Trotter  was  in  the  employ  of  the  defendant 
at  the  time  of  the  assault,  does  not  render  it  responsible  there- 
for. It  must  appear  that  the  assault  was  a  part  of  the  employ- 
ment, or  in  the  course  of  the  employment;  otherwise  the 
assailant  is  himself  alone  responsible.  There  is  no  question  as 
to  the  rule  of  law  applicable,  as  will  appear  from  the  following 
citations : 

<<A  master  is  ordinarily  liable  to  answer  in  a  civil  suit,  for 
the  tortious  or  wrongful  acts  of  his  servants,  if  those  acts  are 
done  in  the  course  of  his  employment  in  his  master's  service. 
The  maxim  applicable  to  sucn  cases  being,  respondeat  stq>eriory 
and  that  before  alluded  to,  quifacit  per  edium,  facitper  se»  This 
rule,  with  some  few  exceptions  which  will  hereafter  be  pointed 


JANUARY  TERM,  1876.  478 

Opinion  of  the  Conrt. 

out,  is  of  universal  application,  whether  the  act  of  the  servant 
be  one  of  omission  or  commission;  whether  negligent,  frauda- 
lent,  or  deceitful;  or,  if  it  be  an  act  of  positive  malfeasance  or 
misconduct,  if  it  be  done  in  the  course  of  his  employment,  his 
master  is  responsible  for  it  civiliier  to  third  persons/' — Smith's 
Master  and  Servant,  p.  151. 

^^  It  has  already  been  said  that  to  make  the  master  liable  for 
the  servant's  negligence,  this  negligence  must  be  in  the  course, 
or,  as  is  it  is  sometimes  called,  ^  scope'  or  ^  range '  of  the  latter's 
employment." — Law  of.Negliffence,  Wharton,  §162. 

in  Stcry  v.  Ashion^  4  L.  R.  Q.  B.  426,  Chief  Justice  Cockburn 
laid  down  the  rule  as  follows:  ^^The  true  rule  is,  that  the  mas- 
ter is  only  responsible  so  long  as  the  servant  can  be  said  to  be 
doing  the  act,  in  the  doing  of  which  he  is  guilty  of  negligence, 
m  the  course  of  his  emplaymmt  as  servant 

^^A  master  is  not  responsible  for  any  act  or  omission  of  his 
servants  which  is  not  connected  with  the  business  in  which 
they  serve  him,  and  does  not  happen  in  the  course  of  their  em- 
floyment.** — Shearman  k  Redfield  on  Negligence,  §62. 

The  only  difficulty  is  in  the  application  of  this  rule  to  the 
facts.  Was  Trotter  acting  in  the  course  of  his  employment 
in  making  the  assault?  For  it  does  not  appear  that  it  was  a 
part  of  his  employment,  that  is,  that  he  was  employed  di- 
rectly to  make  the  assault.  Was  it  in  the  line  of  his  duty, 
and  growing  out  of  the  services  he  was  employed  to  perform? 
He  was  as  it  appears  in  charge  of  the  company's  depot.  As 
such  it  was  his  duty  to  remove  therefrom  all  persons  improp- 
erly there,  or  improperly  conducting  themselves,  though  other- 
wise lawfully  there.  If  in  the  supposed  performance  of  this 
duty,  and  in  ejecting  plaintiff  from  the  depot  he  had  improp- 
erly ejected  him,  or  had  used  unnecessary  force  in  ejecting 
hind,  the  company  would  have  been  liable,  because  he  was 
doing  that  which  the  company  had  employed  him  to  do,  act- 
ing in  the  very  line  and  course  of  his  employment,  and  any 
mistake  or  violence  on  his  part  was  the  mistake  or  violence 
of  his  principal,  the  company.  But  it  is  not  pretended  in  the 
petition  that  this  assault  was  committed  in  ejecting  or  attempt- 
ing to  eject  plaintiff.  Neither  is  it  pretended  thM  the  assault 
was  made  in  preventing  or  attempting  to  'p'i^eVent  the  plaintiff 
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from  improperly  taking  away  good9#  or  from  committing  any 
injury  to  the  property  of  the  plaintiff^  or  from  transgreesing 
any  of  its  rules  for  the  regulation  of  its  depot  or  the  transac 
tion  of  its  business.  It  is  merely  charged  that  the  assault  wai 
committed  by  Trotter  upon  plaintiff  while  he  was  asking  an^ 
demanding  freight  which  he  was  entitled  to  receive.  The  gist 
of  the  complaint  is  very  fairly  and  forcibly  stated  by  the  learned 
counsel  for  plaintiff  in  error  when  they  say,  "  The  plaintiff  al 
the  time  he  received  the  injury  complained  of  was  rightfullj 
in  defendant's  depot  inquiring  about  and  demanding  the  freight 
of  his  principals  of  and  from  the  said  agent  of  the  defendant; 
and  while  there,  in  the  prosectttion  of  his  duties  with  the  said 
defendant,  and  in  their  depot,  he  received  from  the  said  agent, 
not  the  freight  of  his  principals,  but  the  iron  poker  of  the  de- 
fendant, causing  the  injury  complained  of."  In  other  words, 
Trotter  was  employed  to  deliver  freight;  plaintiff  came  and 
demanded  freight;  Trotter  replies  to  his  demand  with  an  as- 
sault. Was  such  assault  in  the  course  of  Trotter^s  employ- 
ment? Did  it  grow  out  of  any  services  he  was  engaged 
in,  or  was  it  in  the  line  of  his  duty?  It  seems  to  us  it  was 
clearly  disconnected  therefrom,  and  a  mere  volunteer  assault 
True,  the  employment  may  have  given  the  opportunity  and 
occasion,  but  it  was  not  an  act  which  in  any  fair  sense  the  com- 
pany could  have  been  said  to  have  employed  him  to  do,  or  to 
have  anticipated  that  he  would  do,  nor  an  act  which  was  the 
act  of  the  company.  Reverse  the  circumstances,  and  suppose 
that  plaintiff,  as  the  servant  and  in  the  employ  of  certain  mer- 
chants, went  to  the  depot  of  defendant  in  charge  of  the  agent 
Trotter,  to  receive  their  freight,  and  while  so  demanding  and 
receiving  freight  assaulted  Trotter  with  a  poker:  would  the 
merchants,  his  masters,  and  in  whose  employ  he  was,  be  re- 
sponsible for  that  assault?  Would  it  have  been  in  the  line  or 
scope  of  his  employment?  Clearly  not.  A  party  goes  into  a 
store  to  purchase  goods,  and  is  therefore  rightfully  there*  He 
makes  an  inquiry  as  to  the  price  of  an  article  qf  a.clerk  behind 
the  counter,  who  in  reply  takes  a  vi^eight  and  knocks  him  down 
with  it     Can  this  be  said  to  be  an  act  which  the  proprietor 
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contemplated,  when  he  employed  the  clerk?  That  it  was  in 
the  line  of  the  clerk's  employment,  and  that  therefore  the 
employer  was  responsible?  But  the  cases  are  parallel.  The 
employment  in  each  furnishes  the  opportunity  and  the  x>cca- 
sion;  but  in  each  the  act  is  not  one  the  agent  was  employed  to 
perform,  nor  witiiiii  the  scope  of  his  employment  The  gen- 
eral allegation,  that  the  company  by  its  agent  made  the  assault, 
signifies  nothing  when  the  actual  facts  and  circu  Distances  of 
the  assault  ^re  disclosed.  See  upon  the  general  questions  here 
involved,  LiUU  Miami  Hid.  Co.  v.  Wetmorey  19  Ohio  St.  110; 
Baker  v.  Kinsey,  88  Cal.  681;  Malis  v.  Lord,  89  N.  T.  881; 
I.  P.  ^  C.  El}/4  Co.  V.  Anthony y  48  Ind.  183 ;  Railroad  Co.  v. 
Donahuey  70  Penn.  St.  .119. 
The  judgment  of  the  district  court  will  be  affirmed. 

All  the  Justices  concurring. 


The  Statb  of  S^ansas  v.  Andrew  M.  Bowbn. 

1.  Criminal  Law;  Verdid  to  be  Construed  as  a  Whole,  Under  an  informa- 
tion charging  murder  in  the  second  degree,  this  verdict  was  returned: 
"We  the  jury  find  the  defendant  not  guilty  in  manner  and  form  as 
charged  in  tbe  information,  bat  do  find  him  guilty  of  manslaughter  in 
the  second  degree."  Heldy  that  all  the  parts  of  the  verdict  should  be 
considered  in  determining  its  effect,  and  that  so  considered,  it  was  evi- 
dent that  the  jury  only  intended  to  acquit  of  the  migor  crime  in  terms 
charged,  to-wit,  that  of  murder  in  the  second  degree,  and  did  not  in- 
tend to  acquit  of  the  lesser  ofTenses,  the  difierent  degrees  at  man- 
slaughter included  therein. 

8.  JuDiciAii  Notice,  Taken  of  aU  Prior  Proceedingt  in  an  Action,  The  court 
takes  judicial  notice  of  all  prior  proceedings  in  a  case,  and  it  is  nnneces- 
sary  to  offer  evidence  of  a  former  trial,  and  the  verdict  returned  on  such 
trial,  on  the  hearing  of  a  plea  in  bar  of  "  once  in  jeopardy ''  by  such  trial 
and  verdict. 

S.  Questions  of  IjLir—Exclunvdy  for  the  OourL  Where  the  question  is 
purely  one  of  law,  it  is,  although  arising  in  a  criminal  case,  one  ezda- 
sively  for  the  court. 
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4.  Imfoxhatioh  fob  Mubdxr;  Venue;  Haee  <tf  Deaik,  An  infonnstion  Ibi 
marder  ifl  snffident  which  charges  the  giviDg  of  the  fotal.blow  intha 
county  in  which  the  prosecution  is  had,  and  tiie  flBu^t  of  ensuing  death, 
although  it  failed  to  allege  specifically  in  what  county  or  state  the  death 
took  place. 

Appeal  from  Wilson  IHstriet  Court. 

Information  for  murder — the  information  charging  that 
Bowen^  "  at  the  county  of  Wilson,  on  the  10th  of  October  1874, 
with  a  double-edged  dagger  or  stiletto,  purposely -and  ma- 
liciously did  inflict  two  mortal  wounds  in  and  upon  the  side 
and  abdomen  of  one  John  Hoppeler,  then  and  there  being,  of 
which  said  two  mortal  wounds  the  said  John  Hoppeler  after- 
ward, and  on  the  13th  of  October  1874,  died."  Plea,  not  guilty. 
There  were  two  trials — the  first  at  the  November  Term  1875, 
at  which  a  verdict  was  set  aside  and  a  new  trial  granted.  A 
second  trial  was  had  at  the  February  Term  1876-  Verdict, 
^^  guilty  of  manslaughter  in  the  fourth  degree,"  and  Bowen 
was  sentenced  to  "  imprisonment  in  the  county  jaU  for  a  period 
of  nine  months."  From  this  judgment  and  sentence  the  de- 
fendant appeals. 

Kirkpatrick  ^  Hudson^  for  appellant 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J. :  Appellant  was  convicted  of  manslaughter  in 
the  fourth  degree,  under  an  information  charging  murder  in 
the  second  degree;  and  from  such  conviction  brings  this  ap- 
peal.   Three  questions  are  presented. 

L  Two  trials  were  had.  Upon  the  first,  the  jury  returned 
the  verdict,  "We  the  jury  find  the  defendant  not  guilty  in 
manner  and  form  as  charged  in  the  information,  but  do  find 
him  guilty  of  manslaughter  in  the  second  degree."  Upon 
this  defendant  moved  to  be  discharged,  on  the  ground  that,  as 
murder  includes  all  the  degrees  of  manslaughter,  the  infer* 
mation  in  fact  charged  all  those  degrees,  and  the  first  part 
of  the  verdict  finding  him  "  not  guilty  in  manner  and  form 
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as  charged/'  was  respoaeive  to  all  the  charges,  and  acquitted 
L  veixuottob*  him  of  gailt,  not  only  as  to  murder,  but  as  to  all 

?wh^.  *"  the  degrees  of  manslaughter;  and  that  therefore 
the  latter  part  of  the  verdict  must  be  disregarded  as  sur- 
plusage. The  point  was  not  well  taken.  The  verdict  mast 
be  taken  as  a  whole,  and  its  meaning  determined  from  a  con- 
sideration  of  every  part  So  taken,  there  is  no  chance  for 
misconception  as  to  the  meaning  of  the  jury.  It  finds  the 
defendant  guilty  of  a  crime,  and  states  the  crime  of  which 
it  finds  him  guilty.  That  crime  is  included  in  the  offense 
charged,  and  the  verdict  of  guilty  is  good  under  the  infor- 
mation. So  much  as  declares  the  defendant  not  guilty,  is 
plainly,  when  taken  in  connection  with  the  other  part  of  the 
verdict,  to  be  limited  to  the  major  offense  in  terms  charged. 

n.  After  the  motion  to  discharge  defendant  had  been  de- 
nied, a  motion  for  a  new  trial  was  sustained.  Before  the 
second  trial  the  defendant  entered  a  plea  in  bar  of  ^'once  in 
jeopardy,"  and  by  it  presented  anew  the  question  of  the 
effect  of  sud  verdict  Upon  this  plea  he  demanded  that  the 
2  jndidai  doum  ^^^  ^^  compeUed   to  demur,  or  reply,  and  also 

priKrVic^  *^**  *  j^^y  ^^  called  to  try  the  truth  of  the  plea; 

"***  but  the  court  refused.     Now  whatever  might  have 

been  the  proper  course,  if  the  plea  had  raised  a  question  of 
fact  to  be  settled  upon  evidence,  we  see  nothing  in  the  ruling 
here  of  which  defendant  has  cause  to  complain.  All  that 
was  presented  was  as  to  the  effect  of  a  prior  proceeding  in 
the  case.  Upon  this,  no  testimony  was  required,  because  the 
proceedings  of  record  had  in  a  case  are  always  taken  judicial 

^    ..         notice  of.     It  was  a  question  of  law,  as  to  the  ef- 

o?i»w.  fQQi  Qf  ^  certain  verdict,  which  it  was  proper  for 
the  court  to  determine;  and  changing  the  mere  form  of  pre- 
senting the  question,  did  not  affect  the  right  of  the  court  to 
determine  it 

ni.  It  is  claimed  that  the  information  is  insufflicienti  in  that 
it  fails  to  allege  the  place  of  the  death.  It  charges  that  on  the 
ciRdictnMot;    10th  of  October  1874,  at  the  county  of  Wilson,  the 

pS^ofdMtta.drfehdant  inflicted  two  mortal  wounds  upon  John 


z. 
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Hoppeler,  of  which  woands  the  said  Hoppeler  afterward,  and 
on  October  18th  1874,  died,  but  it  does  not  charge  that  he  died 
in  Wilson  x^unty,  or  in  the  state.  Hence  it  is  said,  that  as  the 
offense  of  murder  or  manslaughter  is  consummated  only  by 
the  death  of  the  party  assailed,  the  place  of  the  death  is  as  im- 
portant as  the  place  of  the  assault,  and  that  a  failure  to  allege 
the  one  is  as  fatal  as  a  like  failure  to  allege  the  other.  Waiv- 
ing any  question  as  to  the  efiect  of  the  second  clause  of  §110 
of  the  criminal  code,  (Gen.  Stat,  p.  888,)  and  conceding  that 
except  upon  a  strained  and  unnatural  construction  there  is 
no  allegation  as  to  the  place  of  Hoppeler's  death,  we  still  think 
the  information  must  be  sustained.  It  does  not  appear  that 
any  question  was  raised  in  the  district  court  as  to  the  sufficiency 
of  the  information.  The  defendant  plead  "not  guilty,"  and 
went  to  trial  upon  it.  Perhaps  this  is  immaterial,  and  the  de- 
fendant has  waived  nothing.  There  has  been  much  confdsiou 
and  conflict  as  to  the  jurisdiction  and  power  to  punish  in  cases 
in  which  the  fatal  blow  is  given  in  one  county  or  state,  and 
death  ensues  in  another  county  or  state.  So  far  as  counties 
are  concerned,  the  statute  settles  all  question.  (Gen.  Stat,  p. 
824,  §29.)  It  is  however  silent  as  to  cases  in  which  the  wound 
is  given  outside  the  state  and  death  ensues  within,  or  the  re- 
verse. In  The  State  v.  Cartety  8  Dutch.  400,  the  power  of  the 
state  to  punish,  was  denied  in  a  case  where  the  fatal  blow  was 
given  in  New  York  and  the  injured  party  voluntarily  came 
into  New  Jersey  and  there  died.  On  the  other  hand,  the 
power  was  sustained  under  similar  circumstances  in  the  cases 
of  Tyler  v.  The  People^  8  Mich.  820,  and  Gommonwealth  v.  Ma- 
chon^  101  Mass.  1,  in  which  last  case  is  a  very  full  and  exhaust- 
ive examination  of  the  authorities,  English  and  American.  In 
the  case  in  8  Mich,  is  a  dissenting  opinion  by  Judge  Campbell, 
whose  judgment  in  criminal  cases  is  entitled  to  the  highest 
consideration,  in  which  he  holds  the  law  to  be,  in  the  absence 
of  statute,  that  jurisdiction  to  punish  for  the  homicide  is  in 
the  state  and  county  in  which  the  fatal  blow  was  struck.  In 
RUey  V.  The  Staie^  9  Humph*  646,  the  supreme  court  of  Ten* 
nessee  deeided  that  according  to  the  principles  of  common 
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law,  where  the  fatal  blow  was  given  in  one  county,  and  death 
ensued  in  another,  jurisdiction  of  the  homicide  was  in  the  first 
county.  In  State  v.  McCoy ^  8  Rob.  Rep.  54&»  followed  in  State 
V.  Foster y  7  La.  An.  255,  and  same  cases  in  8  La.  An.  290,  the 
supreme  court  sustained  the  jurisdiction  where  the  fatal  blow 
was  given  within  but  death  ensued  without  the  state.  They 
rested  their  decision  however,  it  should  be  said,  upon  the  act 
of  the  legifllature  of  1805  adopting  the  common  law  of  Eng- 
land, which  they  construed  as  including  a  statute  of  2  Geo.  n, 
upon  this  matter.  In  The  People  v.  GiUy  6  Cal.  637,  where  in- 
termediate the  blow  and  the  death  a  change  in  the  statute  had 
been  made,  the  crime  was  held  to  be  of  the  date  of  the  blow, 
and  governed  by  that  law.  See  also,  Ghrosvenor  v.  St.  Augustine^ 
12  East,  244;  1  Bishop  Cr.  Law,  §§112, 116;  1  Bishop  Cr.  Pro- 
cedure, &1,  52,  and  cases  cited  on  both  sides  of  the  question. 
It  seems  to  us,  without  pursuing  the  authorities  further,  rea- 
sonable to  hold  that  as  the  only  act  which  the  defendant  does 
toward  causing  the  death  is  in  giving  the  fatal  blow,  the  place 
where  he  does  that  is  the  place  where  he  commits  the  crimen  and 
that  the  subsequent  wanderings  of  the  injured  party,  uninflu- 
enced by  the  defendant,  do  not  give  an  ambulatory  character 
to  the  crime;  at  least,  that  those  movements  do  not,  unless 
under  express  warrant  of  the  statute,  change  the  place  of  of- 
fense; and  that  while  it  may  be  true  that  the  crime  is  not 
completed  until  .death,  yet  that  the  death  simply  determines 
the  character  of  the  crime  committed  in  giving  the  blow,  and 
refers  back  to  and  qualifies  that  act.  It  follows,  that  there  was 
no  error  in  rendering  a  judgment  against  the  defendant  upon 
this  information.  No  other  question  being  presented  the  judg- 
ment must  be  affirmed. 

All  the  Justices  concurring. 
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Thb  City  op  Oswkgo  v.  W.  BL  Bklt. 

I.  Cbiminal  Trial;  Verdid,  or  Finding,  nf  ''Not  Omtty,''  Conduahe.  In  a 
criminal  prosecation,  where  the  defendant  has  pleaded  not  guilty  to  the 
chai^,  and  where  the  case  is  sahnutted  to  the  court  without  a  jury  foi 
decision,  either  upon  testimony  or  an  agreed  statement  of  facts,  and  the 
court  finds  the  defendant  not  guilty,  such  finding  is  concIusiTe,  and  can- 
not be  set  aside  and  a  new  trial  granted  either  upon  appeal  or  by  peUtioa 
in  error.  [State  v.  Qmniehaet,  3-102 ;  CSiy  <if  OUOht  dl  AdauM,  15-391 ;  Sim 
«.  Oto%bf\i,  17-396.1 


BrroT  from  Labette  District  CbitrL 

Complaint  against  Belt  for  selling  intoxicating  liquors  with- 
out license.  The  district  court,  at  the  May  Term  1875,  fotind 
defendant  not  guilty,  and  T/^  City  of  Oswego  brings  the  case 
here  for  review. 

Nelson  Case^  for  plaintiff. 
F.  A.  BettiSy  for  defendant 

■ 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J.:  Defendant  was  charged  with  selling  liquor 
without  a  license  in  the  city  of  Oswego,  in  violation  of  an  or- 
dinance of  said  city.  He  was  convicted  on  a  trial  before  the 
police  judge  of  the  city.  On  appeal  to  the  diBtrict  court,  the 
case  was  submitted  upon  an  agreed  statement  of  facts  to  the 
court,  who  found  the  defendant  not  guilty.  The  cily  seeks  by 
petition  in  error  to  reverse  this  acquittal,  and  secure  a  retrial 
of  the  charge.  This  cannot  be  done.  Giy  of  Olatiie  v.  Adams, 
15  Kas.  891. 

As  to  the  question  whether  a  druggist  is  allowed  to  sell 
liquor  without  having  a  license,  see  the  case  of  Gty  of  Salina 
V.  SdiZj  ante,  148. 

The  petition  in  error  will  be  dismissed. 

All  the  Justices  concurring. 


The  Missouri  Yallst  Lm  Ins.  Go.  v.  Dayib  Sjelso. 

• 

L  LxFB  Inburanox;  Contract — StipuXationt — Policy  Obligatumi,  A  life- 
insurance  policy  issued  on  th«  Joint  Uv^es  of  husband  and  wife  for  |9,000 
to  be  paid  to  the  surnvor,  contained  the  following  stipulation,  to- wit: 
"And  the  said  company  promises  and  agrees  that  if  default  shall  be 
made  in  the  jMyment  of  any  premium  after  the  second  annual  pay- 
ment, it  will  \afiat  a  paid-up  policy  foj  a  sum  eqmil  to  the  full  amount  of 
the  ordinary  annual  premiums  so  paid  ^t  the  time  of  such  defiault,  pro- 
Tided  written  application  be  made  therefor,  and  this  policy  and  all  interest 
therein  be  surrendered  within  three  months  of  the  day  of  such  defkult.** 
TIm  first  two  annual  premiums  were  paid,  amounting  to  the  sum  of 
|570.  The  third  annual  premium  was  not  paid.  The  original  policy 
was  then  surrendered,  and  the  proper  application  was  made  for* a  paid- 
np  x>olicy  in  accordance  with  the  terms  of  said  stipulation.  The  com- 
pany failed  and  refused  to  issue  said  paid-up  policy.  The  insured  then 
asBlgned  their  «laim  to  the  plaintiff:  ffM,  That  the  company  should 
have  issued  to  the  insured  a  paid-up  policy  for  the  amount  of  $570. 

2.      ■  Breach  qf  C(miract;  lAcMUy,    By  failing  and  refusing  to  issue 

said  paid-up  policy,  the  company  rendered  themselves  liable  to  an  ac- 
tion by  the  insured  for  damages  for  breach  of  their  contract,  or  for  the 
specific  performance  of  their  contract,  at  the  option  of  the  insured. 

8. Measure  of  Recovery,    In  the  action  for  damages  where  both  of 

the  insured  are  still  living,  a  judgment  cannot  be  rendered  for  more 
than  the  survivor  of  the  insured  would  be  entitled  to  at  the  end  of  their 
joint  lives,  if  the  paid-up  policy  had  been  issued. 

4. Damages,    Ordinarily,  in  an  action  for  damages,  in  such  a  case, 

where  both  the  insured  are  still  living  the  plaintiffs  should  recover  an 
amount  as  damages  which  would  be  sufficient  to  purchase  just  such  a 
policy  as  was  stipulated  for  in  a  good  and  responsible  life-insurance 
company. 

5.  '  In  sueh  a  case  it  devolves  upon  the  plaintiff  to  prove  damages, 
and  where  no  damages  are  proved*  the  plsindff  can  at  most  recover 
only  nominal  damages. 

^  AsBiGNifBHT,  6y  Amircd.  The  daim  for  damages  agahMt  the  insimuioe 
company,  in  such  a  case,  is  assignable. 


JShror  fr&m  LabetU  District  Court 

Ths  facts  fully  appear  in  the  opinion.    Trial  at  the  Maj 
T^na  1874.    Pindlage  and  judgment  in  &vor  of  Kelso  for 

«2  —  M  KoM, 
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$614,  and  the  Inswrimce  Company  brings  the  case  here  on  e^ 
ror. 


T.  A.  Hurdj  for  plaintiff  in  error. 
W.  C.  Webby  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valentikb,  J. :  On  the  23d  of  March  1871,  the  plaintiff  in 
error  issued  to  Joseph  A.  Cox  and  Mary  Cox  a  joint  life-policy 
of  insurance  in  the  sum  of  $5,000,  loss  payable  to  the  surviTor, 
the  annual  premium  on  which  was  $285,  payable  on  or  before 
the  23d  day  of  March  in  each  year.  The  first  and  second  an- 
nual premiums  were  paid,  but  the  premium  which  became 
due  March  23d  1873  was  not  then  paid,  nor  has  it  since  been 
paid.  In  the  body  of  the  policy  is  a  stipulation  in  these 
words : 

"And  the  said  company  promises  and  agrees,  that  if  default 
shall  be  made  in  the  payment  of  any  premium  after  the  second 
annual  payment  it  will  issue  a  paid-up  policy  for  a  sum  equal  to 
the  full  amount  of  the  ordinary  annual  premiums  so  paid  at 
the  time  of  such  default,  provided  written  application  be  made 
therefor,  and  this  policy  and  all  interest  therein,  be  surren- 
dered within  three  months  from  the  date  of  such  default" 

In  the  body  of  the  policy  were  several  conditions,  the  2d, 
8d,  and  5th  being  in  the  words  following: 

"2d.  If  the  said  premiums  shall  not  be  paid  at  or  before  12 
o'clock  noon,  on  or  before  the  day  above  mentioned  for  the 
payment  thereof,  at  the  office  of  the  company,  or  to  agents 
when  they  produce  receipts  signed  by  the  president  or  secre- 
tary, then  and  in  every  such  case,  the  company  shall  not  be 
liable  for  the  payment  of  the  whole  sum  insured,  but  only 
each  parts  thereof  as  is  expressly  stipulated  above,  and  the  re- 
mainder shall  cease  and  determine. 

"3d.  In  case  this  policy  shall  cease  and  become  null  and 
void,  all  payments  thereon  shall  be  forfeited  to  the  company." 

"  5th.  If  this  policy  is  assigned  or  held  as  security,  written 
notice  shall  be  ^ven  to  the  company,  and  due  proof  of  inte^ 
est  produced  with  proof  of  death.'* 

A  complete  copy  of  the  policy  is  attached  to  the  answer. 
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The  assaredy  on  the  2l8t  of  April  1878,  returned  the  policy  to 
the  company  for  the  purpose  of  obtaining  a  paid*up  policy. 
The  policy  has  ever  since  remained  with  the  compajiy,  and  no 
paid-up  policy  has  ever  been  issued.  The  policy  was  not  as- 
signed to  the  plaintiff  below,  nor  ever  delivered  to  him.  On 
the  23d  of  January  1874,  the  assured  made  a  written  assign- 
ment, as  follows: 

"  For  value  received  we  hereby  transfer  and  assign  to  David 
Kelso  our  claim  and  account  amounting  to  $579,  with  the 
interest  thereon,  against  the  Missouri  Valley  Life  Insurance 
Company.  .  Joseph  A.  Cox, 

"  Oswego,  Kansas,  January  23d,  1874.       Mary  Cox.*' 

The  insurance  company  now  claims  that  neither  the  petition 
below,  nor  the  evidence,  shows  any  cause  of  action  in  favor  of 
the  plaintiff  below  and  against  the  insurance' company.  We 
however  think  they  both  do.  The  fault  of  the  insurance  com- 
pany was,  in  failing  and  refusing  to  issue  a  paid-up  policy  in 
accordance  with  the  terms  of  its  agreement.  And  this  failure 
and  refusal  we  think  the  petition  sufficiently  alleges,  and  the 
evidence  sufficiently  proves.  A  correspondence  was  had  be- 
tween the  company  and  the  insured  with  regard  to  the  issuing 
of  a  paid-up  policy  prior  to  any  default  on  the  part  of  the  in- 
sured, and  the  correspondence  was  continued  until  after  such 
default  The  company  seemed  to  be  entirely  willing  to  issue 
a  paid-up  policy  until  April  23d,  1873,  when  its  secretary 

wrote  and  sent  the  following  letter  to  the  insured^  to- wit: 

•  ^^    » 

Leavenworth,  Kansas,  April  23d,  1873. 
J.  A.  Cox,  OstD^Oy  Kansas, 

Dear  Sir:  We  are  in  receipt  of  your  favor  of  the  21st  in- 
stant, with  policy  2870,  for  commutation,  "We  discontinued 
the  issue  of  joint  policies  a  year  ago,  and  consequently  have  no 
blanks  of  that  form.  We  would  be  glad  to  issue  you  a  paid-up 
policy  of  increased  amount  upon  the  life  of  either  yourself  or 
Mrs.  Cox,  if  such  an  arrangement  could  be  effected.  Please 
let  us  hear  from  you. 

Truly  yours,  J,  L  Jonbs,  Secretary. 

No  offer  was  subsequently  made  by  the  company  to  issue  a 
paid-up  policy  on  the  joint  lives  of  Cox  and  his  wife.    And  no 
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pftid-np  pofiey  of  any  kind  waa  aver  in  fiiet  isaned.  This  letter 
we  think  proves  that  the  insured  made  the  proper  appUeadoQ 
for  a  paid-up  policy,  and  it,  together  with  the  fisct  that  the 
company  never  issued  such  paid-up  policy,  proves  that  the 
company  were  in  default  And  this  dedbolt  we  think  fumiahed 
a  sufficient  basis  for  a  cause  of  action.  But  it  is  claimed  that 
an  action  for  damages  cannot  be  maintained,  but  only  an  action 
for  the  specific  performance  of  the  contract.  Now  we  should 
think  that  the  insured  would  have  his  election  as  to  which 
kind  of  action  he  would  bring.  He  might  not  want  a  paid-up 
policy  in  an  insurance  company  that  had  already  violated  its 
contract  with  him.  He  might  not  consider  a  policy  in  such  a 
company  as  very  valuable.  But  whatever  his  opinion  might 
be,  we  would  think  that  he  would  have  the  right  to  sue  the 
company  for  damages  for  the  breach  of  the  contract,  or  to  sue 
the  company  for  a  specific  performance  of  the  contract,  at  his 
option. 

But  probably  the  most  difficult  question  in  an  action  for 
damages,  such  as  this,  is,  what  should  be  considered  the  meas- 
ure of  the  damages?  In  the  present  case  the  paid-up  policy 
should  have  been  issued  on  the  joint  lives  of  Cox  and  wife, 
and  under  it  the  survivor  would  have  been  entitled  at  the 
death  of  the  other  to  the  sum  of  $670.  But  when  such  death 
would  occur,  or  when  this  sum  would  become  due,  of  course 
no  one  can  tell.  It  might  be  on  the  same  day  on  which  the 
policy  were  issued,  or  it  might  not  be  for  fifty  years  there- 
after. Evidently  then,  while  both  the  parties  are  living,  they 
should  not  be  entitled  to  recover  in  an  action  for  a  failure  to 
issue  the  policy  more  than  one  of  them  would  be  entitled  to 
recover  on  such  policy  at  the  death  of  the  other.  In  feet,  it 
would  not  seem  that  they  would  be  entitled  to  recover  as 
much.  The  use  of  th^  money  is  surely  worth  something. 
If  one  of  the  parties  should  die  before  judgment  were  ren- 
dered, then  the  amount  of  the  judgment  should  probably  be 
the  amount  for  which  the  policy  should  have  been  issued, 
together  with  interest  from  the  date  of  suoh  death.  If  how- 
ever both  of  the  parties  were  living  at  the  date  of  the  judg^ 
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ment,  the  judgment  should  probably  be  for  a  sum  which 
would  purchase  such  a  policy  in  a  good  and  responsible  life- 
insoranee  eorapany.  Bui  if  bc  e^detk^  should  be  i&trodueed 
— and  that  is  the  case — to  show  what  such  a  policy  could  be 
purchased  for^  then  we  would  think  that  the  judgment  should 
be  rendered  for  nominal  damages  only.  It  always  devolves 
upon  the  plaintiff  to  prove  his  cafle,  and  to  prove  his  dam- 
ages; and  where  he  does  not  do  so  he  can  at  most  recover 
only  nominal  damages.  In  the  present  case,  the  insured  are 
both  still  living,  and  there  was  no  evidence  introduced  to 
show  what  their  damages  were.  We  would  therefore  think 
that  it  would  hardly  be  fair  that  the  plaintiff  should  now  re- 
cover, because  of  said  failure  to  issue  such  paid-up  policy, 
more  than  either  of  the  parties  could  ever  under  any  circum- 
stances recover  under  or  by  virtue  of  the  said  paid-up  policy 
if  the  same  had  been  issued.  As  we  have  before  stated,  the 
amount  ft>r  which  the  policy  should  have  been  issued  Was 
♦570.  The  court  below  however  rendered  judgment  in  favor 
of  the  plaintiff  and  against  the  defendant  for  f614  and  costs. 
And  this  was  done  without  any  evidence  or  finding  showing 
specifically  what  the  damages  were.  The  case  was  tried  by 
the  court  without  a  jury,  and  no  evidence  was  introduced 
showing  what  the  damages  were,  and  the  only  finding  of  the 
court  is  in  the  following  words,  to->wit:  *'It  is  the  finding  of 
the  court  therefrom,  that  the  plaintiff's  petition  is  true,  and 
that  he  is  entitled  to  the  judgment  therein  demanded/'  The 
defendant  moved  the  court  for  a  new  trial  upon  nearly  all 
the  statutory  grounds,  but  the  court  overruled  the  motion. 
In  this  we  tiiink  the  court  erred.  And  the  court  also  erred 
in '  rendering  the  judgment  it  did. 

As  the  cause  of  action  in  this  case  arose  out  of  contract,  and 
is  for  damages  to  be  paid  in  money  only,  we  suppose  there  can 
be  no  question  as  to  its  assignability. 

The  judgment  df  the  court  below  will  be  reversed  for  the 
errors  above  mentioned,  and  cause  refeaanded  for  a  new 

All  the  Juafioes  oenearring. 
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Ehboott  k  Ebbbs  v.  Thb  BuBaB  Mahuvacto&t  ov  Tofika. 

CoBPOBATiON — When  not  Bound  by  Acts  of  Offieen.  Where  certain  officen 
of  a  corporation,  having  general  authority  to  execute  promiflsory  notei 
for  their  corporation  in  proper  cases,  but  haying  no  authority  in  the 
particular  case  in  question ,  do,  in  a  transaction  haying  no  connection 
with  the  corporate  business,  and  not  authorized  by  the  corporation,  and 
without  any  consideration  going  to  the  corporation,  execute,  in  the 
name  of  their  corporation,  to  a  third  person  who  has  no  actual  knowl- 
edge of  their  want  of  authority,  a  promissory  note  for  a  claim  which 
such  third  person  holds  against  another  and  a  different  corporation, 
held,  that  the  first-mentioned  corporation  is  not  liable  on  said  note  to 
the  payee  thereof  where  there  has  been  no  subsequent  ratification  by 
the  corporation  of  the  acts  of  its  ofi^cers.    [  Rohm  v.  Bridge  Cb.,  ante,  277.] 


Error  from  Shavmee  District  CourL 

AoTiOK  by  Ehrgott  ^  Krebs  as  plaintiffi  against  The  King 

Wrought'Iron  Bridge  Manufactory  and  Iron  Works  of  Topeka^ 

as  defendant,  upon  a  promissory  note  in  words  as  follows: 

"ToPEKA,  Kas.,  January  13th,  1878. 
"  Sixty  days  after  date  we,  The  King  Wrought-Iron  Bridge 
Manufactory  and  Iron  Works  of  Topeka,  Kansas,  promise  to 
pay  to  the  order  of  Ehrgott  &  Krebs  nine  hundred  and  eighty 
65-100  dollars,  payable  at  the  Kansas  Valley  l^ational  Bank 
of  Topeka,  Kansas,  valoe  received. 
$980.65.  DanikIi  M.  Abams,  V.  PresidenL 

B.  M.  Smith,  Secretary. '^ 

Trial  and  judgment  for  defendant,  at  the  June  Term  1874, 

and  plaintifi  bring  the  ease  here  on  error. 

James  jD.  McFarlandj  and  Case  ^  Putnam^  for  plaintifis. 
Alfred  EnafdSj  and  C.  M.  Foster ^  for  defendant 

The  opinion  of  the  court  was  delivered  by 

YALBirriKB,  J.:  At  the  trial  in  the  court  below  the  court  in- 
atructed  the  jury  to  find  for  the  defendant  This  is  the  only 
ground  for  error  presented  by  the  plaititifi  in  their  brief. 
Was  this  error?    The  evidence  tends  to  prove  the  following 
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fecte:  On  January  18th  1878,  the  "lola  Bridge  Company"  (a 
duly-organized  corporation,)  owed  the  plaintiff  the  sum  of 
$980.65;  and  on  that  day  the  secretaiy  of  the  defendant,  B.  M. 
Smith,  and  the  vice  preeident  thereof,  Daniel  M,  Adams,  exe- 
cuted said  note  to  the  said  plaintiffs  for  said  sum.  The  note 
purports  on  its  face  to  be  the  note  of  the  defendant;  but  it  is 
signed  only  by  "Daniel  M.  Adams,  V.  President,"  and  "B.  M. 
Smith,  Secretary.''  Smith  then  caused  an  entry  of  the  note  to 
be  made  in  the  "bill  book''  of  the  defendant,  and  three  entries 
thereof  to  be  made  in  the  ledger  of  the  defendant  But  the 
same  were  afterward  canceled  by  order  of  certain  other  offi- 
cers of  the  defendant.  There  is  no  evidence  that  Smith  and 
Adams,  or  either  of  them,  ever  had  any  authority  from  the  de- 
fendant to  execute  or  sign  said  note,  except  the  general  power 
they  had  as  officers  to  sign  notes  in  proper  cases.  And  there 
is  no  evideuce  that  the  defendant  ever.ratified  their  acts.  The 
plaintiffs  had  no  actual  knowledge  of  any  want  of  power  on 
the  part  of  Smith  and  Adams  to  execute  said  note,  but  they 
received  the  same  in  good  faith.  About  the  time  this  note  was 
signed,  but  whether  before,  or  after,  is  not  very  clearly  shown, v 
the  defendant  bought  of  the  Tola  Bridge  Company  its  good- 
will, and  certain  property,  and  assumed  and  agreed  to  pay  cer- 
tain indebtedness  of  said  lola  Bridge  Company,  but  the  claim 
of  the  plaintiffs  was  not  included  in  said  indebtedness.  The 
witness  Ennis  testifies:  "The  claim  of  Ehrgott  &  Krebs  was 
never  mentioned,  and  I  am  quite  positive  that  their  claim  was 
not  assumed  at  any  meeting  of  the  board  of  directors  or  stock- 
holders." There  is  no  evidence  that  the  defendant  ever  as- 
sumed or  agreed  to  become  responsible  for  the  payment  of 
said  note,  or  said  claim  of  the  plaintiffs,  further  than  we  have 
already  stated.  There  was  some  evidence  contained  in  the 
deposition  of  the  witness  Mills,  and  possibly  some  in  the  depo- 
sition of  the  witness  Gress,  tending  to  show  that  the  defendant 
assumed  and  agreed  to  pay  the  plaintiffs'  claim;  but  all  of  such 
evidence  was  stricken  out  by  the  court,  and  was  not  permitted 
to  be  read  to  the  jury.  We  do  not  think  that  the  court  com- 
mitted any  error  in  Uiis  respect;  but  still,  as  the  question  is  not 
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preaQDted  to  os  by  the  plaintiA'  brief,  it  is  not  neeessary  to 
decide  the  same*  The  only  question  therefore,  tor  this  court 
to  decide,  h  merely  this :  Where  certain  offioera  of  a  corpora- 
tion, (for  the  defendant  ia  a  corporation,)  having  general  au- 
thority to  execute  promissory  notes  for  their  corporation  in 
proper  cases,  but  having  no  authority  in  the  particular  caee  in 
question,  do,  in  a  transaction  having  no  connecti^m  witibi  the 
corporate  business,  and  not  authorized  by  the  corporaticm,  and 
without  any  consideration  going  to  the  corporation,  execute  in 
the  name  of  their  corporation  to  a  third  person  who  has  no 
actual  knowledge  of  their  want  of  authority  a  promiasory  note 
for  a  claim  which  such  third  person  holds  against  another  and  « 
a  different  corporation,  is  the  first-mentioned  corporation  liable 
on  said  note  to  the  payee  thereof,  where  there  has  been  no 
subsequent  ratification  by  the  corporation  of  the  acta  of  its  of- 
ficers? We  answer  this  question  in  the  negative.  Sahm  v. 
Bridge  Manufactory ,  ante,  p.  277. 

The  judgment  of  the  court  below  will  be  affirmed. 

All  the  Justices  concurring. 


JosBPH  O.  Stonb,  Sheriffs  ^.,  v.  Alnrt  Bntn. 

1.  Pkactice;  Etfidmoe;  Striking  ovi  Improper  Annoer,  Where  a  proper 
question  is  asked,  and  an  improper  answer  is  given  to  it,  the  only  waj 
to  get  rid  of  the  answer  is  by  motion  to  strike  it  out  Simply  excepting 
to  its  being  received,  raises  no  question  for  the  court  to  act  upon. 
[Hynet  v,  Jungren^  8-^1;  CUy  qf  WyandotU  9,  GV^fon,  25-236;  Banmt  il 
Brown,  2&-4I2.] 

2.  Declaratioiib  of  Pabtt;  Be$  QetiK.  While  as  a  general  rule  the  dedar- 
ations  of  a  party  are  not  competent  evidence  in  his  own  behalf  yet  in 
exception  to  this  rule  exists  where  the  declarations  accompany  some 
principal  fact  which  they  serve  to  qualify  or  explain,  and  are  thus  said 
to  be  a  part  of  the  ro  geOai.  iBockm  t .  Clark,  l«d06 ;  Bale  «.  MmUgom- 
ery, S^351;  SiaU  e.  Qwnee,  14-111;  Swemon  v,4uUman^  €i oL,  14-273;  8Uti 
V.  Fomeroy,  25-349;  Jenkins  v.  Lewis,  26^481.] 

5. Where  the  question  in  issue  was  the  ownership  of  a  hone,  and 

the  record  shows  that  several  witnesses  testified  in  behalf  of  the  plain- 
'  tiff  as  to  hii  statements  and  declamtions  ecmclmfng  the  animal,  and 
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his  claims  of  ownership  therein,  and  this  testimony  is  given  in  the  nar- 
rative form,  omitting  idl  questions  asked,  and  no  objeotiion  appears  to 
any  specific  sentence  or  paragraph,  but  at  the  dose  of  the  testimony  of 
plaintiff  is  found  the  general  statement  that  the  defendant  objected  at 
the  time  they  were  offered,  lo  all  testimony  of  the  declarations  of  the 
plaintiff  in  his  own  behalf — and  where  it  appeara  highly  probable  that 
much  if  not  all  of  this  testimony  must  have  been  given  in  response  to 
questions  entirely  proper  and  legitimate,  and  that  no  motion  was  made 
to  strike  it  out,  and  that  some  of  it  was  clearly  proper  as  coming  within 
the  eloeption  to  the  general  rule  concerning  hearsay  testimony,  and 
where  it  does  not  clearly  appear  that  any  teatimony  impioper  as  hear- 
say was  admitted  upon  a  direct  ruling  that  it  was  proper  and  legal  testi- 
mony, this  court  will  not  reverse  the  judgment  on  the  ground  of  error 
in  the  testimony,  although  certain  clauses  and  sentences,  standing  by 
themselves,  appear  to  be  merely  hearsay  testimony. 

4.  Heplbvin;  Demand  and  Eefa$al;  Wrangfid  DeUnHan,  Where  an  officer 
nnder  process  i^ainst  the  property  of  B,  seizes  the  property  belongljag  to 
A.,  and  at  the  time  of  the  seizure  is  notified  by  A.  that  it  is  his  prop- 
erty, and  forbidden  to  take  it,  held,  that  A.  can  maintain  replevin  against 
the  officer  for  the  property,  without  any  other  or  fmrther  demand.  ISheS" 
maker  9.  Simpson,  ante,  43,  and  cases  cited.] 

6.  Vbrdigt,  Betumed  on  Sunday.  Where  a  trial  is  completed  liy  the  intro- 
duction of  testimony,  the  arguments  of  counsel,  and  the  charge  of  the 
court,  and  the  case  has  passed  to  the  jury  for  consideration  before  mid- 
night of  Saturday,  the  fact  that  they  do  not  finally  arrive  at  and  return 
their  verdict  until  some  time  in  the  early  hours  of  Sunday  morning, 
does  not  vitiate  the  entire  proceedings,  and  comx>el  a  retrial.  ISiaie  v. 
MeKmneif,  81-586;  SlaU  v.  Muir,  32-481.] 

Mtot  from  Montgomery  District  Gawrt 

One  Seth  B.  Doane  commenced  an  action  in  the  district 
court  of  Montgomery  coiznty  against  one  Richard  Bird,  and 
obtained  therein  an  order  of  attachment,  which  Stant^  as 
aheriff,  levied  npon  a  stallion  and  a  filly,  as  the  property  of 
said  R.  B.,  and  took  them  into  his  possession.  Thereupon  Air 
bert  Bird,  as  plaintiff,  brought  replevin  against  Stone  to  re- 
cover possession  of  said  stallidn,  claiming  ownership  and  right 
of  poesesdon-  in  himself.  Trial  at  the  December  Term  1874. 
Yerdiet  and  judgment  for  plaiutiff,  and  defendant  iStoM  brings 
the  case  here  on  error. 

Turner  ^  BaUttUf  for  plaintiff  in  error. 
Nathan  Oree,  for  deftndsnt  in  error. 
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The  opinion  of  the  court  was  delivered  by 

Brbwbr,  J, :  The  question  in  this  case  is,  whether  at  the 
time  of  the  seizure  the  property  in  controversy  belonged  to 
Richard  Bird,  or  to  the  plaintiff,  Albert  Bird.  Said  Bichard 
and  Albert  were  father  and  son,  the  latter  being  at  the  time  of 
the  attachment,  22  years  of  age.  Tip  to  that  time  they  had 
lived  together,  and  upon  the  father's  fiirm.  The  horse  was  a 
stallion  of  some  speed,  and  had  been  driven  in  a  race  or  two, 
1  ETidtiiM  *^®  father  handling  and  training  him.  Albert 
iSjSiJSr*  claimed  to  have  bought  the  animal  when  a  colt 
anawcr.  fj^Qxa  bis  father,  and  given  him  two  calves  in  ex- 
change. Several  witnesses  were  permitted  to  testify  in  behalf 
of  the  plaintiff,  that  prior  to  the  seizure  he  claimed  the  horse 
as  his,  stated  that  he  owned  him,  and  what  he  intended  to  do 
with  him ;  and  the  admission  of  this  testimony  is  alleged  as 
error.  We  quote  the  testimony  of  one  witness,  Robert  Bates, 
which  perhaps  is  as  open  to  criticism  as  any: 

^^I  am  acquainted  with  the  parties  herein,  and  the  horse 
and  filly.  They  belong  to  Albert  Bird.  lie  has  owned  them 
always,  so  he  told  me.  Don't  know  only  what  Albert  Bird 
told  me.  Have  known  Albert  Bird  a  little  less  than  two 
years.  He  told  me  several  times  within  the  last  year  that  he 
owned  the  horse,  and  a  year  ago  last  Aufi:u8t  he  showed  me 
the  horse,  and  said  the  horse  was  his — said  he  always  owned 
him;  he  said  he  considered  the  horse  valuable.'' 

At  the  close  of  the  entire  testimony  on  behalf  the  pluntiff^ 
appears  the  statement,  that  ^^AU  the  foregoing  testimony  of 
plaintiff's  witnesses,  proving  or  tending  to  prove  the  state- 
ments of  plaintiff  on  his  own  behalf,  were  objected  to  at  the 
time  they  were  offered,"  etc  The  questions  propounded  to 
these  various  witnesses  are  not  preserved ;  and  there  is  noth- 
ing in  the  record,  other  than  as  quoted,  tending  to  show  in 
what  manner  the  question  was  presented  to  the  court  for  its 
decision,  or  upon  what  its  ruling  was  made.  Now  in  support 
of  the  ruling  of  the  court,  it  may  be  said  that  if  a  proper 
question  is  asked,  and  an  improper  answer  given  to  it,  the 
only  way  to  get  rid  of  that  answer  is  by  motion  to  strike  it 
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out  Simply  objecting  to  its  being  received,  raises  no  question 
for  the  court  to  act  upon.  {Hynes  v%.Jwngrm^  8  Kas,  891.) 
Thus,  supposing  in  the  case  before  us  the  question  had  been 
asked  the  witDess,  ^*  To  whom  do  these  animals  belong?''  No 
objection  to  it  could  have  been  sustained.  It  would  have  been 
a  perfectly  legitimate  and  proper  question.  If  to  that  the  wit- 
ness had  answered,  as  we  find  in  the  record,  that  ^^They  belong 
to  Albert  Bird;  he  has  owned  them  always,  so  he  told  me; 
don't  know  only  what  Albert  Bird  told  me" — merely  object- 
ing to  the  ixnsweTy  would  have  raised  no  question  for  tiie  court 
to  act  upon,  even  though  a  part  of  the  answer  was  conceded 
to  be  improper.  The  only  way  to  have  brought  the  matter 
properly  before  the  court  for  decision,  would  have  been  by  a 
motion  to  strike  out  the  improper  part  And  that  much  of 
the  testimony  objected  to  must  have  come  in,  in  this  way, 
seems  probable.  Indeed,  it  seems  wholly  improbable  that 
questions  could  have  run,  not  merely  to  every  sentence  in  the 
testimony,  but  also  to  every  clause  in  each  sentence.  And  the 
first  clause  in  each  sentence  of  the  testimony  quoted,  and  very 
generally  through  the  entire  testimony,  seems  to  be  not  only 
perfectly  competent  and  proper  testimony,  but  naturally  re- 
sponsive to  a  perfectly  legitimate  and  proper  question.  Again, 
it  may  be  remarked,  that  while  as  a  general  rule  the  declara- 
iiutgMtei  tions  of  a  party  are  not  admissible  in  his  own  be- 
d^adiiimttau    \^^i^  jQi  i^n  exception  to  the  rule  exists  where  the 

declarations  accompany  some  principal  &ct  which  they  serve 
to  qualify  or  explain,  and  are  thus  said  to  be  a  part  of  the  rea 
gesUB.  And  the  exception  has  been  held  to  cover  cases  where 
the  possession  of  personal  property  has  been  a  principal  &ct 
in  the  case.  Oden  v.  Siubblejidd^  4  Ala.  42;  Thompam  v.  M^ 
whirmej/j  17  Ala.  866;  Nelson  v.  Iveraon^  24  Ala.  9;  Upson  v. 
Basford^  29  Ala.  188;  Overseers^  ^.,  v.  Overseers^  ^.,  2  Caine, 
106;  WilUs  V.  Farktfj  8  Car.  &  Payne,  896;  Yarbrough  v.  Ar- 
nold, 20  Ark.  692;  1  Phillips  on  Ev.  (C.  H.  &  Edw.  Notes,)  p. 
188,  and  note.  In  this  very  case  a  considerable  portion  of  the 
testimony  of  the  d^ndants  consisted  of  the  statem^its  and 
declarations  of  Richard  Bird  made  while  in  possession  of  the 


492  8UPBBMB  COURT  OF  KANSAS. 

hors^i  aad  teniUpg  to  show  a  cUim  of  ownership  by  Urn.  A 
connAOQ  fti^Iid^ioa  of.  this  exception  is  in  the  caae  of  a  party 
cbargsd  ^vyith  larceny,  where  recent  possesaion  of  the  stolen 
property  is  a  principal  fact  in  the  evidence  of  the  state.  The 
defendant  may  ofier  in  his  own  behalf  proof  of  the  statements 
he  made  while  holding  that  possessiony  in  explanation  and 
qualification  of  it  It  may  he  that  some  of  the  testimoay  ob- 
jected to  in  this  case,  may  be  upheld  as  coming  within  the 
terms  of  this  exception*  We  do  not  decide  that  either  this 
exception,  or  the  proposition  we  first  suggested,  make  it  per- 
fectly dear  that  no  error  was  oommitted  in  the  admission  of 
jteetimouyv  It  may  he  that  some  of  the  testimony  was  nothing 
more  than,  th^  mere  declarations  oi  plaintifiT,  disconnected 
from  the  actu^  ppsseaeion  of  the  horee^  and  in  no  way  qnali* 
fying  0r  e^pl^ining  any  act  of  his  in  connection  witii  the  ani- 
mal. And  it  may  be  that  such  te^tiiaooy  was  admitted  over 
olgection  in  response  to  a  questioiaL  a9  improper  as  the  answer; 
or  thst  in  some  other  way  a  direct  ruling  of  the  court  was  ob- 
tained in  such  a  manner  as  to  preserve  t^e  error.  But  we  are 
in  so  m.uch  doubt  upon  these  matters,  that  we  are  constrMued 
to  hold  that  no  error  is  apparent  The  party  who  alleges 
.error  must  make  it  clear  that  there  was  erior^  otherwise  the 
presumptions  in  &vor  of  the  rulings  of  the  district  court  will 
compel  an  affirmance. 

A  second  proposition  of  counsel  is,  that  the  verdict  was 
against  the  evidence.  This  claim  cannot  be  sustained.  The 
.<Hi^ly  positive  sad  direct  testimony  as  to  the  ownerehip,  was 
<from  Albert  and  Bichard  Bird,  and  both  testified  that  the 
animal  belonged  to  the  plaintiC  It  is  true,  this  testimony 
^ae  very  much  shaken  by  the  other  evidence  in  the  case;  but 
still  upon  the  whole  case  a  fair  question  of  fact  was  presented 
to  the  jiiry^  and  their  deqision  thereon  is  condusive. 

Again,  it  is  claimed  that  no  demand  was  alleged  in  the  pe- 
tition, and  none  proved  on  the  trial..  The  petition  was  in 
the  ordinary  form  in  replevin^  alleged  in  ^neral  teinue  thft 
plaintiff  was  the  owner  and  entitled  .ti»  the  jpoesessiotty  and 
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4  tmpi^Hn ;  tlut  tbe  dfifendant  wrongfhUy  defcaiiied  thB  prop-* 
tSS&,  ^tj.  It  did  not  attempt  to  apeotfy  ioow  Am  de- 
fendant  obtaia^d  posfieflftioa,  or  under  what  daim  he  held  it. 
Under  tboae  etrcumstancea  it  wae  unnece^ary  to  specify  what 
particiilar  &dkj  whether  demand,  or  odier  matter  there  was, 
that  made  the  detention  wrongful.  The  teetimony  of  fdaintiff 
was,  that  when  the  offieer  came  with  the  writ  against  Biehard 
Bird  and  took  iiie  horse,  it  was  in  his  (plaintiff's)  pos- 
session, and  that  he  told  the  offieer  it  was  his,  and  forbade 
him  to  take  it.  The  officer  denied  this.  Upon  this  the  court 
charged  that  a  demand  was  necessary,  unless  at  the  time  of 
the  seizure  the  officer  was  notified  that  the  property  belonged 
to  tiie  plaintiff  and  not  to  defendant  in  ike  attachment.  Of 
this  we  think  the  plaintiff  in  error  has  no  cause  of  complaint 
A  writ  against  A.  gives  the  officer  no  autfaorily  to  take  the 
property  of  B.  And  if  the  officer  takes  the  property  of  B., 
and  is  notified  at  the  time  that  it  is  the  property  of  B.,  the 
taking  is  unlawful,  and  the  subsequent  detention  wrongful. 
The  drcumstances  under  which  demand  is  necessary  have 
been  recently  considered  by  this  eourt  in  the  case  of  ShoC'^ 
maker  v.  Simpson ,  ante,  p«  48,  and  it  is  unnecessary  to  enlarge 
upon  the  matter  here. 

A  final  objection  is,  that  the  verdict  was  returned  on  Sun- 
day. The  journal  entries  show  that  the  proceedings  were  had 
upon  Saturday  and  Monday;  but  an  affidavit  of  one  of  the 
attorneys  of  the  defendant  was  filed  on  the  motion  for  a  new 
trial,  iJieging  '^that  the  verdict  of  the  jury  in  the  above- 
4.  Agreeing  to  eutltlcd  casc  wds  arrlvcd  at  by  the  jnry  and  re- 
Bunkj.  **"  turned  into  open  court  on  Sunday,  the*  20th  day 
of  December  1874,  between  the^  hours  of  12  o'clock  midnight 
and  10  o^clock  a.  m.,  and  about  20  to  80  minutes  past  mid- 
night.'^  There  is  nothing  other  than  this  affidavit  tending  to 
show  that  any  proceedings  were  had  on  Sunday,  or  that  all 
proceedings  were  not,  as  appears  by  the  journal  entries,  on 
Satucday  and  Monday.  Though  we  were  te  concede  that 
this  affidavit  must  be  taken,  oven  against  the  journals,  as  eon- 
elusive  evidence  e£tiie.£sets  therein  s^tsd,  still  we  should  be 
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constrained  to  sustain  the  verdiot    The  question  is  not  one 
of  morals,  or  propriety,  but  one  of  strict  law.    Does  the  fact 
that  the  jury,  at  the  close  of  a  trial  had  during  the  hours  of 
Saturday,  fail,  after  retiring  to  consider  of  their  verdict,  to  agree 
before  midnight,  do  not  actually  arrive  at  and  return  their 
verdict  until  the  close  of  the  half-hour  thereafter,  vitiate  the 
entire  proceedings,  and  compel  a  new  trial?    The  question  as 
to  how  far  judicial  proceedings  are  vitiated  by  being  had  on 
Sunday,   has  been   frequently  before  the    courts.    In  Bass 
V.  Irvmij  49  Gko.  486,  a  verdict  receioed  on  Sunday  was  de- 
clared a  nullity.    In  Arthur  v.  Mosby^  evidence  was  received, 
the  case  submitted  to  the  jury,  verdict  returned,  and  judg- 
ment rendered  on  Sunday,  and  the  proceedings  were  set  aside 
and  a  new  trial  ordered.   In  Davis  v.  JFishj  1 G.  Greene,  (Iowa) 
410,  the  charge  was  given  to  the  jury,  the  verdict  returned, 
and  judgment  entered  on  Sunday,  and  they  were  held  erro- 
neous.    In  Shaw  v.  McCombs^  2  Bay,  282,  a  verdict  received 
on  Sunday  was  set  aside,  but  in  the  subsequent  case  of  Sdler 
V.  EngUshy  4  Strobhart,  (S.  C.)  486,  the  courts  in  an  elaborate 
opinion,  after  saying  that  the  opinion  in  2  Bay  was  incor- 
rectly reported,  sustained  a  verdict  agreed  upon  and  returned 
into  court  after  midnight  of  Saturday,  and  before  morning  of 
Sunday.      In  Suidekoper  v.  CoUofij  8  Watts,   66,   a  verdict 
returned  at  6  o'clock  Sunday  morning  was  held  good.     In 
the  following  cases  verdicts  returned  on  Sunday  were  held 
good:     Commonwealth  v.  Marrow^  8  Brewster,  402;    Cbry  v. 
SUcoXy  5  Ind.  870;  Bosser  v.  MeCoJJby^  9  Ind.  587;  MeCorkle  p. 
The  StatCy  14  Ind.  89;    HoMghtaUng  v.  Osbornj  15  Johns.  119; 
Baxter  vrThe  People,  3  Gilman,  886;   Webber  v.  Merrill,  34 
N.  H.  202.     In  True  v.  Plumlfjfy  86  Me.  466,  a  verdict  agreed 
on  and  sealed  up  on  Sunday  was  held  good.   The  great  weight 
of  authority  goes  to  this  extent,  (and  it  is  sufEicient  to  sustain 
the  proceedings  in  this  case,)  that  where  the  trial  is  completed 
by  the  introduction  of  testimony,  the  arguments  of  counsel, 
and  the  charge  of  the  court,  and  the  case  has  passed  to  the 
jury  for  oonsideration  before  midnight  of  Saturday,  Hie  fact 
that  they  do  not  finally  arrive  at  and  return  a  verdict  until 
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Bome  time  in  the  early  hours  -  of  Sunday  morning,  does  not 
vitiate  the  entire  proceedings  and  ccmipel  a  retrial. 

There  being  no  other  question  in  the  case,  the  judgment  will 
be  affirmed. 

All  the  Justices  concurring. 


Thb  Citt  of  Emporu,  ei  oL^  y.  Mosn  H.  Batbs,  et  oL 

Cities;  REASSEasMKNT  of  Spbgial  Taxes;  Power  (o  Re(uH9$,  aJUr  Injunction 
Decreed;  Legislative  Authority.  Where  in  consequence  of  the  omission 
of  some  statutory  prerequisite  which  the  legislature  might  in  the  flm 
instance  have  dispensed  with,  the  assessment  proceedings  taken  by  a 
city  to  collect  from  certain  lots  the  cost  of  improvements  on  the  streec 
in  front  of  said  lots  are  defective,  and  the  city  ia  in  consequence  thereof 
enjoined  from  collecting  the  special  taxes  thereon,  and  where  it  appears, 
that  the  improvements  were  among  the  ordinary  objects  of  municipal 
government,  and  it  is  not  inequitable  that  the  adjoining  lots  bear  the 
burden  thereof,  that  there  was  no  fraud  in  the  contracts  for  the  work, 
no  excessive  expenditures,  and  no  inequality  or  injustice  in  the  appor- 
tionment,  held,  that  the  city  might,  notwithstanding  said  injunction,  and 
after  the  passage  of  an  act  of  the  legislature  curing  such  defects  and 
granting  new  authority,  proceed  by  a  reassessment  and  relevy  to  collect 
fh>m  said  lots  the  cost  of  said  improvements.  [Assessment,  etc,  under 
curative  acts,  see  Hinee  v.  City  of  Leavenworth,  3-186 ;  City  of  Emporia  v.  Nor* 
fon,  13-569  >  post,  498.  But  where  assessment  fails  for  want  of  power, 
not  fh>m  mere  irregularity,  the  legislature  cannot  cure.  Shawnee  Cb.  e. 
CMer,  2-116;  A.  dt  N.  IL  R.  Co.  v.  MaquUHn,  12-^02.] 

Error  from  Lyon  Distrki  Court. 

Thb  Gfy  of  Emporia  levied  certain  special  taxes  or  asses*- 
ments  in  1871  to  pay  for  certain  street  improvements  which 
had  been  constrncted  onder  a  contract  with  the  citjr.  The 
collection  of  these  taxes  was  perpetually  enjoined  by  decree 
of  the  district  court,  at  the  April  Term  1872,  at  the  suit  of 
BoUb  and  nine  others,  abutting  lot-owners.  In  July  1872  the 
mayor  and  council  of  said  city  passed  an  ordinance  for  the  re- 
assessment of  said  taxes,  and  in  August  thereafter  said  <nty 
council  reassessed  the  same.    This  action  was  commenced  in 
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December  1872,  to  enjoin  the  collection  of  Baid 
special  taxes,  the  plaintifis,  Bates  and  odiera,  olainung  that 
such  reassessment  was  an  evasion  of  the  injunction  previously 
decreed.  Trial  at  the  October  Term  1873.  Judgment  and 
decree  in  favor  of  plaintifGs,  and  the  C%  of  Empcria  appesis, 
and  brings  the  case  here  on  error, 

J.  Jay  Bueky  for  plaintiff  in  error. 

The  opinion  of  the  ooart  was  delivered  by 

Brewer,  J. :  This  case  is  stated  bj  counsel  for  plaintiff  in 
error,  to  be  in  all  respects  save  one,  similar  to  the  case  of  the 
same  plaintiff  in  error  against  Norton  and  others,  heretofore 
decided  by  this  court  and  reported  in  13  Eas.  569.  An  exam- 
ination of  the  record  seems  to  support  the  statement  of  counsel; 
and  as  no  brief  is  filed  for  the  defendants  in  error,  and  no 
question  made  as  to  the  correctness  of  the  statement,  we  sfatll 
assume  it  to  be  true.  It  will  be  needless  therefore  to  consider 
any  of  the  questions  considered  in  that  case,  either  upon  the 
hearing,  or  the  motion  for  a  rehearing,  {ante^  p.  236.)  The 
point  of  difference  is  this:  It  i^pears  that  subsequent  to  the 
first  proceedings  of  the  city  to  assess  and  collect  the  special 
assessments,  an  injunction  suit  was  brought  to  restrain  the  city 
from  collecting  said  assessments,  in  which  suit  a^  final  judg- 
ment was  rendered  as  prayed  for,  ei^joining  the  city  from  col- 
lecting said  assessments,  which  judgment  was  not  appeakd 
from,  and  remains  in  full  force  and  effect  Thereafter,  to  sub- 
ject the  lots  to  the  payment  of  the  same  improvements,  and 
after  the  curative  legislation  of  1872  noticed  in  the  opinion  in 
18  Kas.  569,  the  city  proceeded  to  a  reassessment  and  relevy; 
and  it  is  claimed  that  the  former  judgment  operates,  on  the 
principle  of  res  jadicataj  to  prevent  saoh  reassessment  and  re- 
levy.  The  defect  it  the  prior  prooeedhigfi  wae  in  this,  that  no 
estimate  of  the  oost  of  the  improvementa  was  ever  made  by  the 
city  engineer,  or  submitted  to  the  eity  eonnoii.  It  was  not 
pretended  that  the  improvements  were  not  among  the  ordinary 
objects  of  municipal  government;  or  that  there  was  any  fraad 
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in  the  oontractB;  or  that  it  was  ineqiiitable  that  tfaie  adjoiDing 
lots  ghould  bear  the  burden  thereof;  or  any  exceesive  ezpendi* 
tnree,  or  any  inequality  or  injuBtiee  in  the  apportionment 
There  was  simply  the  omission  of  one  of  the  statutory  pre- 
requisites to  a  valid  assessment  Kow  the  injunction  restrained 
any  further  proceedings  to  eollect  the  tax  under  that  assess- 
ment; but  it  does  not  appear  that  it  went  beyond  that.  The 
eity  is  not  disobeying  that  injuction.  It  has  abandoned  that 
assessment,  and  does  not  seek  to  collect  any  tax  under  it.  But 
it  is  attempting,  by  new  proceedings,  and  under  new  authority 
from  the  legislature,  to  charge  upon  and  collect  from  the  lots 
the  cost  of  the  improvements  made  in  front  of  them.  That 
this  may  be  done,  is  clear.  In  State  v.  CUy  of  Newark^  84  N.  J. 
86,  a  similar  question  was  presented,  and  in  deciding  it  the 
court  uses  this  language:  ^^The  contention  is,  that  this  court 
having  in  1868  set  aside  the  assessment  made  against  the  prose- 
cutor for  the  improvement  in  question,  the  judgment  then 
pronounced  cannot  be  nullified  or  rendered  inoperative  by  act 
of  the  legislature.  The  legal  proposition  is  undoubtedly  cor- 
rect. The  judgment  of  a  court  of  competent  jurisdiction  can- 
not be  reversed,  avoided,  or  set  aside  by  the  legislative  power. 
The  question  here  is,  whether  the  act  of  1868  properly  con- 
sidered, has  the  effect  ascribed  to  it  It  must  be  borne  in  mind 
that  the  act  does  not  revive  or  attempt  to  render  valid  the 
assessment  which  this  court  has  declared  illegal  and  set  aside. 
It  simply  orders  a  new  and  independent  assessment  to  be  made 
to  collect  moneys  which  the  city  had  expended  for  the  benefit 
of  the  prosecutor  and  others.  It  leaves  the  judgment  of  the 
court  upon  the  first  assesssment  untouched.  Its  effect  is  not 
to  nuUiiy  the  judgment  of  this  court,  but  to  reimburse  the  city, 
by  means  of  a  subsequent  assessment,  for  moneys  expended  in 
improving  a  street  I  know  of  no  provision  of  the  constitu- 
tion which  restrains  the  le^slature  from  passing  an  act  author- 
izing such  an  assessment,  and  thus  compensate  a  municipality 
for  benefits  conferred."  See  also,  Howell  v.  City  of  Buffalo^  87 
N.  Y.  267;  MUU  v.  CharUon,  29  Wis.  400.  In  this  last  case  the 
oourt  says:  ^^The  reassessment  of  a  tax,  the  prooeedings  for 
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the  collection  of  which  have  once  failed,  is  not  a  reopening  of 
the  judgment  bj  which  such  former  proceedings  were  declared 
invalid.  Such  judgment  remains  a  perpetual  stay  of  the  pro- 
ceedings to  enforce  the  first  assessment;  but  it  only  affects  that 
assessment,  and  does  not  operate  upon  new  proceedings  subse- 
quently taken  to  reassess.  It  is  a  judgment  merely  in  abate- 
ment  of  the  original  proceedings,  and  by  which  they  are 
annulled,  and  not  one  affecting  the  groundwork  or  basis  of 
the  tax  itself,  upon  which  the  legislature  may  again  proceed  in 
the  exercise  of  its  unrestricted  power  over  the  subject  The 
original  proceedings  having  failed  for  reasons  which  the  legis- 
lature may  lawfully  obviate,  and  the  basis  for  taxation  still 
remaining,  namely,  the  public  benefit  or  improvement  received, 
for  which  the  legislature  say  the  property  of  the  citizen  should 
pay,  a  reassessment  may  be  authorized." 

The  judgment  of  the  district  court  will  be  reversed,  and  the 
case  remanded  with  instructions  to  enter  judgment  in  favor  of 
the  plaintiffs  in  error,  defendants  below.  It  is  understood  that 
the  next  three  cases  on  the  docket — City  of  Emporia  v.  N. 
Whittlesey  and  others,  City  of  Emporia  v.  L  D.  Fox  and  others, 
and  City  of  Emporia  v.  H.  Conner— are  similar,  and  the  same 
judgment  will  be  entered  in  them. 

All  the  Justices  concurring. 


COMMISSIONBM  Of   BbDGWICK   CoUNTT  V.  H.  W.  BUNKKR, 

Gotmiy  Clerk. 

1.  OouNTT  IvDKBTKDVJBBB^Exisiing  ot  Time  qf  DivUian;  CbfuHtutumai  Lorn. 
Chapter  142  of  the  Laws  of  1873,  relating  to  "taxation  on*  the  change 
of  boundary  lines,"  applies  to  cases  where  coanty  bonds  were  I^(aI1j 
issued  and  delivered  by  a  county  previously  to  snch  oonnty  being  di- 
vided, or  having  a  portion  of  its  territory  detached;  and  so  far  as  it  so 
applies,  it  is  constitutional  and  valid.  \,ComnCT%  OUawa  v.  NeUon,  19-2S4; 
Chandler  v.  Reynolds,  19-249;  Hunt  v,  HamilUm,  25-^2;  Comm'n  Marum 
Co.  V.  Omm'n  Harvey  Co.,  26-181.] 

8.  RsTBOspsonvB  Lboislation— fliw /or  VaUd.  There  is  no  oonstttational 
provision  in  this  state  against  retrospective  legislati<m,  where  sneh  legle- 
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lation  is  designed  and  intended  to  afford  civil  remedies  or  relief  in  cases 
'where  there  is  an  existing  moral  obligation  to  do  or  perform  the  act  or 
duty  prescribed  thereby;  and  to  this  extent  such  legislation  is  valid. 

8.  Division  or  Counties;  Apportionment  of  Indebtedness  and  Property, 
Where  a  county  is  divided,  the  rale  for  the  division  and  apportionment 

•  of  the  debts  and  property  between  such  county  and  the  detached  terri- 
tory, belongs  exclusively  to  the  legislature,  and  not  to  the  courts;  and 
when  the  legislature  has  determined  how  the  debts  and  property  shall 
be  divided  and  apportioned,  the  courts  cannot  interfere. 


« 

Original  Proceedings  in  Mandcmius. 

Petition  for  a  mandamus  filed  in  this  court  in  December 
1875  by  the  Board  of  County  Comm^rs  of  Sedgwick  Co.,  as  plain- 
tiff, to  compel  Bunker  J  as  county  clerk  of  Harvey  county,  to 
enter  upon  the  tax-roll  of  his  county,  and  against  the  taxable 
real  estate  therein  which  was  detached  from  Sedgwick  county 
and  included  within  the  new  county  of  Harvey  created  by  §5 
of  ch,  97,  Laws  of  1872,  (p.  184,)  certain  taxes  certified  to  him. 
An  alternative  writ  was  issued.  Bunker  answered,  and  among 
other  reasons  for  not  inserting  said  taxes,  he  submitted  that, 
at  the  time  said  territory  was  detached  from  Sedgwick  and  in- 
cluded in  Harvey  county  there  was  no  law  requiring  Harvey 
county  nor  any  part  thereof  to  pay  any  portion  of  the  bonded 
indebtedness  of  said  Sedgwick  county;  and  second,  that  ch. 
142  of  the  laws  of  1873,  under  which  the  plaintiff  levied  the 
taxes  in  question,  *'  does  not  provide  for  a  uniform  and  equal 
rate  of  assessment  and  taxation,"  in  this,  that  it  *^  provides  for 
the  assessment  and  taxation  of  real  property  only,  exempting 
from  taxation  the  personal  property  situated  upon  the  territory 
detached  from  said  Sedgwick  county  and  attached  to  Harvey 
.  county,  and  that  by  reason  thereof  said  ch.  142  of  the  laws  of 
1878  is  null  and  void."  The  case  was  heard  upon  an  agreed 
statement  of  facts,  which  sufiiciently  appear  in  the  opinion. 


W.  E.  Sianlej/y  for  plaintiff. 

d  8.  BQwrnan,  and  H.  W,  Cook,  for  defendant 
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The  opinion  of  the  court  was  delivered  by 

Valbktinb,  J. :  On  the  29th  of  Februajy  1872^  the  county  of 
Harvey  was  created,  aixd  in  establishing  the  boundaries  thereof 
u  certain  strip  of  territory  was  detached  from  the  coanly  of 
Sedgwick,  and  incorporated  into  the  county  of  Harvey.  (Laws 
of  1872,  p.  184,  §5.)    At  the  same  time,  and  by  the  same  act, 
the  legislature  specifically  expressed  their  intention  that  said 
detached  territory  should  not  be  relieved  from  any  obligation 
which  it  was  then  under  to  pay  its  proper  proportion  of  the 
i.coQsi^iBd^bt.  railroad  bonded  indebtedness  previously  incurred  by 
torfMun-**'  said  Sedgwick  county;  (§6  of  said  act)    And  only 
T^uSi'id^'  three  days  prior  to  that  time  the  same  legblature,  by 
ia.h«idTrfid.  ^  general  law,  expressed  its  intention  that  no  de- 
tached territory  should,  by  reason  of  any  change  in  county 
boundaries,  be  released  from  the  payment  of  its  just  and  equit- 
able proportion  of  any  indebtedness  previously  incurred  by  the 
county  to  which  it  had  formerly  belonged.  (Laws  of  1872,  p. 
180,  §9.)    But  the  legislature  failed  to  make  its  will  and  inten- 
tion as  expressed  in  these  acts  effective,  as  applied  to  this  par- 
ticular case.   The  provisions  by  which  the  legislature  attempted, 
in  the  act  creating  Harvey  county,  to  nutke  its  said  will  and 
intention  effective,  were  not  covered  by  the  title  to  the  act,  and 
were  therefore  unconstitutional  and  void.  (Sedgwick  Oowityu. 
Bailey  J 13  Kas.  600.)    And  the  general  law  above  mentioned 
(Laws  of  1872,  p.  177,  et  seq.,)  applies  only  where  county  lines 
are  changed  by  the  county  commissioners  and  a  vote  of  the 
people,  and  not  where  new  counties  are  created  and  county 
lines  changed  by  a  special  act  of  the  legislature.     Said  strip  of 
territory  was  therefore  left  by  the  legislature  under  a  supposed 
moral  obligd^tion  to  pay  its  proportionate  share  of  the  said 
bonded  indebtedness  of  Sedgwick  county,  but  without  any 
legal  means  of  enforcing  such  moral  obligation.    Kow  in  all 
cases,  as  we  understand  the  law,  where  the  legislature  divides  a 
county  without  making  any  legal  provision  for  a  division  or 
apportionment  6f  the  d4bts  or  property  thereof,  tbe  old  county 
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pays  all  the  debts,  and  takes  aU  tke  property.  (Larmie  Co.  t>. 
Atbcmy  Cb.,  reoeotly  decided  by  lSh»  supreme  court  of  the  United 
States,  13  Albany  Law  Journal^  229.)  But  we  do  not  under- 
stand th^t  the  legislature  is  in  all  eaaes  and  under  all  circuui- 
staocea  bound  to  make  tbe  provision  for  web  division  or 
apportionment  of  the  debts  and  property  ia  the  same  act  by 
whieb  they  ^divide  the  county.  They  may  certainly  provide  for 
such  division  or  apportionment  by  a  general  law  passed  previ- 
ously to  the  act  dividing  the  county.  And  in  some  cases  and 
under  #ome  circumstano#s  w«  think  that  they  vofi^^  by  either  a 
genarnl  or  special  ad;.,  make  provision  for  such  a  division  or 
apportionment  even  after  the  aet  dividing  the  oouHty  has  itself 
been  passed.  Why  should  they  not  have  such  power,  where 
the  very  act  dividing  the  county  expressly  contemplates  such  a 
thing?  Probably  in  such  a  case  the  county  would  not  be  di^ 
vided  eiiioept  for  such  contemplated  division  and  ap|K>rtion- 
ment  It  would  seem  that  when  the  legislature  divides  a 
county,  and  attempts  in  the  same  act  to  make  an  equitable 
apportionment  of  the  debts,  but  fails  to  do  so  merely  because 
of  a  fiiilure  (as  in  this  case)  to  make  liie  titie  of  the  act  com- 
prehensive enough  to  include  the  provision  making  such  ap- 
portionment, then  the  legislature  should  have  t&e  power  by  a 
subsequent  act  to  provide  for  such  apportionment.  Perhaps 
the  legislature  would  have  the  power  to  do  so  indirectly,  by 
reannexing  the  detached  strip  to  the  old  county,  and  then  de- 
taching it  again.  But  they  ought  to  have  the  power  to  do  the 
same  directly,  for  doing  it  indirectly  and  in  such  a  manner 
would  seem  like  trifling.  But  subsequently  to  the  passage  of 
the  act  dividing  Sedgwick  county,  and  on  March  8d  1878,  tb<v 
legislature  passed  the  following  act,  to-wit: 

*^Sbc.  1.  All  bonds  heretofore  or  hereafter  legally  author- 
ized and  issued  by  a  vote  of  its  electors  in  any  county  or 
township,  shall  become  and  be  a  Hen  upon  all  the  real  estate 
in  such  county  or  township  for  the  payment  of  the  principal 
and  interest  of  said  bonds. 

"Sec.  2.  No  person  orproperty  hereafter  attached  by  achange 
of  beiindary^lineB  to  any  county  or  township  wherein  any  bonds 
ptreviiowly  asdiorieed  iy  a  vote  of  the  eleMors  of  saah  ooun^ 


502  SUPREME  OOUBT  OF  KAKSAS. 

Comm'is  of  Sedgwick  Co.  v.  Bunker. 

or  township  shall  have  been  previous  to  each  change  of  bound- 
ary lines  legally  issued,  shall  be  subject  to  taxation  for  the 
payment  of  the  principal  or  interest  of  such  bonds. 

'^Seo.  8.  All  real  estate  heretofore  or  hereafter  detached 
by  a  change  of  boundary  lines  from  any  county  or  township, 
wherein  any  bonds  shall  have  been  previous  to  such  change 
of  boundary  lines  legally  authorized  and  issued  by  a  vote  of 
the  electors  of  such  county  or  township,  shall  be  subject  to 
taxation  for  the  payment  of  such  bonds  and  the  interest 
thereon,  in  the  same  manner  as  though  no  such  change  of 
boundary  lines  had  been  made. 

**  Sbc.  4.  It  shall  be  the  duty  of  the  county  clerk  of  eveiy 
county  from  which  any  real  estate  shsA\  be  detached,  as  soon 
as  it  shall  be  determined,  to  certify  to  the  county  clerk  of  any 
county  to  which  any  such  real  estate  shall  have  been  attached, 
the  per  centum  of  tax  to  be  levied  for  the  payment  of  any 
bonds,  or  interest  thereon,  issued,  as  in  the  last  section  de- 
scribed; and  such  tax  shall  be  levied  and  collected  by  such 
last-mentioned  county  from  the  real  estate  so  attached  thereto, 
the  same  as  other  taxes,  and  when  collected,  shall  be  paid 
over  to  the  county  treasurer  of  the  county  to  which  such  taxes 
belong."— (Laws  of  1873,  p.  267,  ch.  142.) 

Prior  to  the  passage  of  the  act  of  1872  detaching  said  ter- 
ritory, Sedgwick  county  had  subscribed  to  the  capital  stock 
of  the  Wichita  &  Southwestern  Railroad  Company  to  the 
amount  of  $200,000,  and  had  received  from  the  raUroad 
company  that  amount  of  stock;  and  had,  in  consideration 
therefor,  legally  issued  to  the  railroad  company  $50,000  of 
the  bonds  of  the  county,  and  had  also  ^^  signed,  executed  and 
placed  in  escrow"  $150,000  more  of  the  bonds  of  said  county 
^^  to  be  delivered  to  the  [said]  railroad  company  whenever  they 
complied  with  the  terms  and  conditions  prescribed  in  the  [said] 
subscription."  At  the  time  of  the  passage  of  said  act  of  1872 
said  terms  and  conditions  had  not  yet  been  fully  complied  with, 
and  said  $150,000  of  bonds  had  not  yet  been  delivered.  But 
afterward  said  terms  and  conditions  were  fully  oomplied  with, 
and  on  June  1st  1872  said  bonds  were  duly  delivered  to  said 
railroad  company. 

The  question  now  to  be  considered  is,  what  force  and  effiact 
has  said  act  of  1873,  with  reference  to  the  liability  of  said  strip 
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of  territory  to  pay  a  proportion  of  the  indebtedness  created  by 
the  issue  of  said  $50,000  of  bonds^  and  said  $150,000  of  bonds. 
That  is,  to  what  extent  does  said  act  apply  to  this  case  ?  and  if 
to  any  extent,  is  it  constitutional  and  valid?  That  that  act 
covers  and  applies  to  the  indebtedness  created  by  the  issue  of 
$50,000  of  bonds,  we  think  is  clear  beyond  all  doubt  But  it 
is  not  so  clear  that  the  act  covers  and  applies  to  the  rest  of 
said  indebtedness.  That  the  $50,000  of  bonds  were  legally  is- 
sued and  delivered  to  said  railroad  company  prior  to  any  * 
change  of  boundary  lines,  we  think  the  evidence  sufficiently 
shows.  But  it  can  hardly  be  said  that  the  $150,000  of  bonds 
were  issued  prior  to  that  time;  and  if  not,  then  the  act  of 
1878  does  not  apply  to  them,  (See  §  8  of  said  act  of  1878.) 
At  the  time  said  boundary  lines  were  changed,  said  $150,000 
of  bonds  were  held  in  escrow,  having  no  force  or  effect  as 
bonds.  And  whether  such  bonds  would  ever  have  any  force 
or  effect  as  bonds  depended  upon  a  contingency  which  might 
or  might  not  happen,  and  whether  it  would  happen  or  not,  no 
one  could  foretell.  At  the  time  when  said  boundary  lines 
were  changed  no  one  could  tell  whether  any  indebtedness 
would  ever  accrue  on  said  $150,000  against  said  Sedgwick 
county,  or  not  And  therefore,  as  to  these  bonds,  we  hardly 
think  the  act  of  1878  applies.  Even  if  we  should  assume  that 
a  moral  obligation  rests  upon  said  detached  territory  to  assist 
in  paying  said  bonds,  still  we  do  not  think  that  it  would  assist 
the  plaintiff  in  this  case,  for  the  courts  cannot  enforce  merely 
moral  obligations  where  no  legal  obligation  exists.  And  if 
there  was  any  such  moral  obligation  the  legislature  should 
have  known  it,  and  should  by  unmistakable  language  have 
made  the  act  of  1878  broad  enough  to  provide  for  enforcing  it. 
That  is,  they  shoiild  have  converted  the  moral  obligation  into 
a  legal  obligation.  But  as  they  did  not  do  so,  although  they 
bad  the  subject  under  consideration,  it  would  seem  that  they 
did  not  intend  that  such  moral  obligation  should  be  enforced. 
We  therefore  think  that  the  act  of  1878  applies  only  to  the 
$60,000  of  bonds,  and  to  that  extent  we  think  the  act  is  con- 
stitutional and  valid.    There  is  no  constitutional  provision  in 
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this  state  against  retrospective  legislatioo.    And  therefore,  the 

1.  B«trMpMttT«  legislatare  may  in  manj  cases  pass  retrosf-3Ctiye 

i«gi«uiioa.     j^^g  ^  enforce  previously  existing  moral  obli^ 

tions.  And  we  think  we  have  already  shown  that  this  is  one 
of  SQch  cases,  unless  some  special  provision  of  the  constitution 
can  be  fonnd  interdicting  this  particular  kind  of  legislation. 
The  only  special  provision  of  the  coostitution  supposed  to  in* 
terdict  this  kind  of  legislation,  to  which  we  have  been  re- 
'  ferred,  is  that  portion  of  §  1  of  article  11  which  provides  that 
^^The  legislature  shall  provide  for  a  uniform  and  equal  rate  of 
assessment  and  taxation."  We  are  inclined  to  think  this  pro- 
vision of  the  constitution  cannot  in  the  nature  of  things  be 
made  to  apply  to  the  same  extent  to  exceptional  cases  like  this, 
as  it  does  to  the  ordinary  cases  of  assessment  and  taxation. 
Wherever  and  whenever  in  the  nature  of  things  this  provision 
can  be  made  to  apply,  we  think  it  ought  to  be  made  to  apply, 
and  it  ought  to  be  made  to  apply  to  the  fullest  extent  possible. 
But  where  in  the  nature  of  things  it  cannot  be  made  to  apply, 
legislation  with  regard  to  taxation  should  not  be  declared  void 
merely  because  it  does  not  apply  to  the  fullest  extent  When 
a  debt  is  created  against  a  county,  all  the  taxable  property 
therein,  real  and  personal,  becomes  liable  to  pay  the  same. 
The  real  estate  becomes  permanently  liable,  (exceprt  for  subse- 
quent legislation,)  because  the  owner  thereof  cannot  remove 
it  out  of  the  county;  but  the  personal  property  does  not  be- 
come BO  liable,  for  personal  property  may  be  removed  out  of 
the  county  at  any  time  at  the  pleasure  of  the  owner.  If  the 
legislature  should  change  the  boundary  lines  of  any  county, 
and  in  doing  so  should  set  off  a  strip  of  the  territory  thereof 
to  some  other  county,  then  the  legislature  might  at  the  same 
time  enact  that  such  strip  should  continue  to  be  liable  for  the 
payment  of  its  share  of  the  debts  of  the  county  to  whidi  it 
formerly  belonged,  or  the  legislature  might  entirely  relieve 
such  strip  from  all  such  liability.  And  it  would  seem  that  the 
B.  jL^rttonmMK  Isgislaturc  ought  to  have  the  power  to  relieve  such 
SSraToV^M^tr  strip  from  a  portion  of  such  liability^  and  to  oon- 
4wiii<m.        tinue  its  responsibility  for  the  other  portion.     At 
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leaat,  it  would  fia^m  thaA  the  legifilature  ahould  lutve  tbe  power 
to  saQT  th^t  tbie  real  estate  pliall  oontinue  liable,  and  Ute  per- 
eonal  property  not.  It  would  hardly  eeem  that  the  detached 
territory  ehould  eomplain  becauee  of  such  an  arrangement,  for 
the  taxpayers  of  the  strip  would  have  no  more  taxes  to  pay  on 
their  real  eatate  in  proportion  to  its  Talne  than  the  taxpayers 
of  the  county  from  which  the  strip  was  taken  would  have  to 
pay  on  their  real  estate,  and  they  would  hav«  nothing  to  pay 
on  their  perscmal  property.  They  would  have  the  advantage  of 
the  taxpayers  of  tiie  county  in  not  having  any  personal-property 
tax  to  pay.  Not  taxing  the  personal  property  of  the  strip, 
however,  niiakes  th«  tax  on  all  the  other  property,  both  of  &e 
^unty  from  which  the  strip  is  taken,  and  the  strip  itself, 
higher  than  it  otherwise  would  be.  But  as  such  a  thing  would 
not  make  the  tax  void  as  to  the  taxpayers  of  the  county,  could 
it  make  it  void  as  to  the  taxpayers  of  the  strip?  But  suppose 
the  personal  property  of  the  strip  should  also  be  taxed;  then 
must  the  personal  property  brought  onto  the  strip  after  its 
separation  from  the  county  be  also  taxed  ?  It  was  not  liable 
for  any  debt  of  the  county  before  the  separation.  Perhaps  if 
the  strip  had  remained  attached  to  the  county  it  never  would 
have  been  brought  onto  the  strip,  and  therefore  never  would 
have  been  liable  for  any  tax  or  debt  of  the  county.  Perhaps 
the  detaching  of  the  strip  had  a  controlling  influence  in  bring- 
ing such  property  onto  the  strip.  Then  should,  such  property 
be  taxed  to  pay  such  debt?  The  debt  may  not  be  due  for  thirty 
years  after  the  detaching;  and  should  property  brought  onto 
the  strip  twenty  or  thirty  years  after  its  separation  from  the 
county,  be  taxed  to  pay  an  old  debt  of  the  county  ?  These  are 
probably  questions  for  the  legislature,  and  not  for  the  courts. 
But  even  if  any  portion  of  the  personal  property  situated  oh 
said  strip  should  not  be  taxed  to  pay  said  debt,  then  the  uni- 
formity of  taxation  contended  for  by  the  defendant  would  be 
destroyed.  Where  a  strip  of  territory  is  detached  from  one 
county,  and  attached  to  another,  and  is  made  liable  for  a  por- 
don  of  the  debts  of  the  county  from  which  it  is  detached,  such 
detached  territory  becomes  a  taxing  district  of  itself  for 
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the  purpose  of  raising  revenue  to  pay  its  proportionate  share 
of  said  debts;  and  the  tax  levied  for  such  purpose  in  said  tax- 
ing district  should  be  made  as  near  equal  and  uniform  as  in 
the  nature  of  things  and  under  the  circumstances  of  the  par- 
ticular case  it  could  well  be  done.  A  wanton  violation  of  the 
rule  of  uniformity  in  taxation,  would  probably  even  in  such 
a  case  render  the  taxes  void.  Where  a  county  is  divided,  the 
rule  for  the  division  and  apportionment  of  the  debts  and  prop- 
erty between  such  county  and  detached  territory  belongs  ex- 
clusively to  the  legislature,  and  not  to  the  courts;  and  when 
the  legislature  has  determined  how  the  debt  and  property  sha]] 
be  divided  and  apportioned,  the  courts  cannot  interfere. 

A  peremptory  writ  of  mandamus  will  issue  in  Hiis  case  to 
the  defendant,  commanding  him  to  place  upon  the  tax-roll  of 
his  county  the  amount  of  taxes  which  should  have  been  charged 
against  the  real  estate  of  said  detached  territory  for  the  years 
1874  and  1875.  The  questions  with  regard  to  the  taxes  for  the 
years  1872  and  1878  have  been  determined  in  other  cases; 
Sedgwick  Cknmty  v.  BaHey^  11  Kas.  631,  and  18  Kas.  600;  and 
we  shall  not  reconsider  such  questions  in  this  case. 

Brewbb,  J. :  I  concur  in  the  judgment,  but  am  not  prepared 
to  assent  to  all  the  propositions  discussed  in  the  opinion. 

KiNQMAN,  C.  J.,  not  having  heard  the  argument,  takes  no 
part  in  the  decision. 
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The  Statb  of  Kassas  y.  Jambs  Cummbrford. 

1.  Obstbxtotiko  Highway;  When  Owner  of  Land,  Not  Liable.  When  the  de- 
fondant  owns  a  certain  piece  of  land,  and  it  is  oncertain  from  the  county 
records  and  otherwise  whether  any  puhlic  road  has  oyer  heen  laid  ont 
across  it,  and  such  supposed  road  has  never  been  opened  by  any  compe- 
tent authority,  and  there  is  but  very  little  trayel  upon  it,  and  the  de- 
fendant believing  that  such  road  has  no  legal  or  valid  existence,  plows 
up  the  same  along  with  his  other  land,  and  plants  com  thereon,  and 
also,  for  the  purpose  of  protecting  his  crops,  places  posts  across  such 
road  so  as  to  obstruct  the  same,  hetd^  that  such  conduct  on  the  part  of 
the  defendant  does  not  render  him  guilty  of  vnllfuUy  obstructing  a  pub- 
lic road,  even  if  said  road  was  legally  laid  out  and  established. 

%  Pasties;  No  Day  in  Court,  No  Judgment  The  supreme  court  cannot  or- 
der a  judgment  to  be  rendered  against  the  prosecuting  witness  in  a  crim- 
inal prosecution  where  such  prosecuting  witness  has  not  been  brought 
before  the  supreme  court,  and  has  had  no  opportunity  of  being  heard 
before  such  court.  [Ex  parte  John  Poleter,  10-204;  Fergtuon  v.  Smith,  10- 
894 ;  Hodgson  v.  BUkon,  1 1-367.] 

Appeal  from  Saline  District  Court 

Thb  facta  and  proceedings  in  this  case  fully  appear  in  the 
opinion.  Trial  at  the  November  Term  1875.  The  State  brings 
the  case  here  on  appeal. 

John  Foster  J  and  J.  G.  Mohler^  for  The  State. 
T.  F.  QurveTy  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Valbntinb,  J. :  This  action  was  commenced  by  information 
filed  by  the  county-attorney  of  Saline  county,  November  8d 
1875,  charging  that  the  defendant  *^on  the  12th  day  of  August 
1875,  in  Saline  county  aforesaid,  did  unlawfully  and  willfully 
obstruct  a  public  road,  to-wit,  a  public  road  established  by  a 
statute  of  the  state  of  Kansas,  entitled,  ^An  act  to  establish 
certain  state  roads,'  and  subdivision  13  of  section  2  of  said 
statute,  and  which  said  statute  was  approved  February  27th 
1866,  and  that  said  public  road  was  located  on  or  about  the 
17th  of  November,  1866."     The  case  was  tried   before  the 
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coart,  without  a  jury.  The  court,  by  request,  made  special 
findings  of  fact  and  conclusions  of  law,  and  found  aa  conclu- 
sions of  law — 

^'  lat,  TlMit  the  law  mentioned  in  the  infiH^inatkm,  and  won 
which  the  proceedings  of  the  road  in  question  are  founded,  is 
void- 

^^  2d,  That  there  is  and  waa  at  the  time  mentioned  in  the 
information  no  publie  highway  as  therein  alleged. 

^^8d,  That  the  defendant  is  not  guihy  as  charged." 

The  court  then  rendered  judgment  discharging  the  defend- 
ant. The  state  by  its  counsel  then  requested  the  court  to  tax 
the  costs  of  the  case  to  the  prosecuting  witness,  which  the  court 
refused  to  do,  and  the  court  taxed  the  costs  made  by  the  state 
to  the  county.  The  state  saved  proper  exceptions  to  all  the 
rulings  of  the  court  below,  and  now  brings  the  case  to  this 
oourt  for  review. 

We  suppose  this  action  was  prosecuted  under  {17  of  the 
road  laws  bf  1874;  (Laws  of  1874,  171.)  This  section  of  the 
road  law  provides  among  other  things  that  any  person  who 
^' shall  wUlfaUy  obstruct"  any  public  road  shall,  on  conviction, 
be  adjudged  guilty  of  a  misdemeanor,  and  be  punished  by  fine 
and  imprisonment.  Now,  passing  over  all  other  questions,  was 
the  defendant  guilty  of  willfully  obstructing  any  public  road? 
We  think  not.  In  the  vicinity  of  said  suppos^  road  a  large 
portion  of  the  community  have  never  believed  that  the  road 
has  ever  had  any  legal  or  valid  existence. '  They  have  believed 
that  the  act  under  which  it  was  laid  out  was  unconstitutional 
and  void.  They  have  believed  that  the  road  was  never  legally 
established  under  the  act.  And  it  is  certain,  that  the  road  has 
never  been  opened  by  any  competent  authority.  There  are  no 
public  records  anywhere  sufiKciently  showing  it  to  be  a  public 
road,  and  there  has  never  been  any  considerable  amount  of 
travel  upon  it.  The  defendant  owned  the  land  when  and 
where  said  supposed  obstruction  was  created,  and  now  owns 
the  same.  And  believing  that  no  legal  public  road  ever  ex- 
isted in  that  place,  he  plowed  up  his  land  where  said  supposed 
road  was  located,  along  with  his  other  laiid,  and  planted  com 
fhereon.     The  said  supposed  obstruction  consisted  of  hard 
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wood  posts,  set  in  the  ground  across  said  road,  four  or  five 
feet  apart)  and  each  extending  about  three  feet  above  the 
ground.  The  defendant  placed  these  posts  there  merely  ibr 
the  protection  of  his  crops,  and  not  with  any  intention,  will- 
flilly  or  otherwise,  of  obstructing  a  public  road.  We  there- 
fore do  not  think  that  the  defendant  was  guilty  of  willfully 
obstructing  any  public  road.^ 

The  question  whether  said  act  of  the  legislature  is  valid  or 
not,  and  whether  said  road  was  legally  laid  out  or  not,  are  too 
important  to  be  decided  upon  a  slight  investigation  of  the 
same;  and  it  is  not  necessary  to  decide  them  in  this  case.  Be^ 
fore  deciding  them  we  would  prefer  to  have  them  elaborately 
argued  before  us.  Even  the  question,  whether  the  said  oon- 
elusion  of  law  of  the  court  below,  ^'  that  the  defendant  is  not 
guilty  as  charged,''  is  conclusive,  or  not,  is  a  question  of  too 
much  importance  to  be  decided  now  and  in  this  case.  In  this 
case  the  court  below  made  special  findings  of  fact,  and  this  was 
only  a  conclusion  of  law  from  said  facts,  and  therefore  the  case 
of  the  Citjf  of  Olathe  v.  Adams^  15  Kas.  391,  does  not  decide 
this  question.  In  that  case  the  only  finding  made  by  the  trial 
court  was  a  finding  for  the  defendant. 

The  plaintiff  also  claims  that  the  court  below  erred  in  ren- 
dering a  judgment  against  the  county  for  the  costs  of  the  case 
made  by  the  state,  and  in  not  rendering  judgment  against  the 
prosecuting  witness  for  all  the  costs.  Now  this  is  a  question 
in  which  the  defendant  is  but  very  little  interested;  and  the 
parties  really  interested  in  the  question  are  not  before  the 
court.  Before  we  can  order  a  judgment  to  be  rendered  against 
the  prosecuting  witness  for  costs,  we  must  have  the  prosecuting 
witness  before  us.  Ex  parte  Polster^  10  Kas.  204;  Ferguson  v. 
Smithy  10  Eas.'384;  Hodgson  v.  Billson^  11  Sas.  857.  He  should 
have  an  opportunity  to  be  heard  in  this  court. 

The  judgment  of  the  court  below  will  be  affirmed. 

All  the  Justices  concurring. 
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L.  L.  &  G.  Railroad  Go.  y.  Chablbs  Coifik,  TVauV,  ^ 

• 

OflAOS  Ckdbd  Lands;  Clcam»  of  Railroad  Compavia^  under  Land  Granii,  NU 
Sustained,  The  question  in  this  case — the  claim  of  the  plaintiff  in  error 
to  certain  lands  in  the  Osage  Ceded  Tract — being  one  whose  ultimate 
decision  belongs  to  the  supreme  court  of  the  United  States,  and  such 
question  having  been  decided  by  that  court,  most  also  be  decided  by  this 
court  in  the  same  way,  adversely  to  the  claim  of  the  plaintiff  in  error. 
[See  L.  L.  d:  O.  Rid.  Oo.  v.  UniUd  SUUe$,  92  U.  a  (2  Otto,)  733;  Baker  % 
NeiOand,  25-25.] 


Mrfvr  from  Neosho  District  Court 

This  action  was  commenced  in  April  1872,  in  the  district 
court  of  Neosho  county,  by  the  Leavenworth,  Lawrence  f  Gal- 
veston  Hid.  Co.^  as  plaintiff,  against  Thomas  Leahy ,  the  then 
treasurer  of  Neosho  county,  to  enjoin  the  collection  of  taxes 
for  the  year  1871  which  had  been  assessed  and  levied  on  about 
125  sections,  or  80,000  acres,  of  the  Osage  Ceded  Lands  lying 
in  said  Neosho  county,  which  lands  said  Railway  Company 
claimed  to  own  in  fee,  but  which  plaintiff  claimed  were  not  sub- 
ject to  taxation  for  said  year  1871.  Plaintiff  claimed  that  it 
had  received  said  lands  under  the  act  of  congress  of  March  3d 
1868  granting  lands  to  the  state  of  Eansas  to  aid  in  the  con- 
struction of  certain  roads  and  telegraphs,  and  the  act  of  the 
legislature  of  the  state  of  Kansas,  approved  February  9th  1864, 
(Laws  of  1864,  p,  149;  Gen.  Stat.,  p.  885,)  and  by  virtue  of  the 
treaty  between  the  United  States  and  the  Great  and  Little 
Osage  Indians,  concluded  29th  September  1865,  and  proclaimed 
January  21st  1867,  and  by  virtue  of  constructing  its  railroad 
through  said  lands  to  the  south  line  of  the  state  of  Kansas— 
but  claimed  that  it  did  not  so  construct  such  road  to  the  satis- 
faction of  die  Secretary  of  the  Interior,  and  the  acceptance  of 
the  Governor  of  Kansas,  until  December  1871,  and  that  the 
patents  from  the  state  of  Kansas  to  plaintiff  for  said  lands 
were  not  executed  until  March  1872.  The  case  came  here  on 
appeal  from  an  order  of  the  district  court  sustaining  a  de- 
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murrer  to  plaintiff's  petition.  {L.  L.  ^  Q.  Sid.  Co.  v,  Ledky^  12 
KsA.  124,  decided  at  the  July  Term  1878.)  This  coart  reversed 
the  order  of  the  district  coart;  but  in  regard  to  the  real  merits 
of  the  controversy,  as  disclosed  by  the  facts  alleged  in  the  pe- 
tition, the  court  ( 12  Eas.  126  )  said : 

*'  There  is  nothing  in  all  this  which  tends  to  show  that  these 
lands  were  taxable  in  1871,  or  to  limit  the  previous  general 
allegation  [in  the  petition]  that  they  were  not  subject  to  taxa- 
tion for  that  year.  It  does  present  however  a  very  serious  ques- 
tion as  to  whether  it  does  not  show  that  the  company  has  no  title 
whatever  to  these  kinds,  and  therefore  has  no  right  to  maintain 
this  action.  It  does  not  appear  from  this  petition  whether 
these  lands  are  all  within,  or  all  without,  or  part  within  and 
part  without,  the  limits  of  the  tract  formerly  owned  by  the 
Osage  Indians,  and  covered  by  the  provisions  of  the  trea^  of 
1865.  If  they  are  without  those  limits  then  it  is  easy  to  see  now 
title  could  pass  by  the  ^rant  of  congress,  the  acceptance  by  the 
state,  and  the  construction  of  the  road.  If  they  are  within,  then 
it  may  not  be  so  easy  to  see  how  any  title  could  thus  pass  to 
the  company.  Outside  of  this  case,  (for  counsel  are  silent  in 
their  briefs  as  to  the  effect  of  the  treaty  provisions  on  the  ques- 
tion of  title,  and  in  fact  ignore  the  treaty  entirely,)  we  are 
aware  that  a  «*ave  controversy  is  pending  as  to  the  title  of 
these  lands.  We  know  as  a  matter  of  public  history,  as  well 
as  from  the  petition,  that  the  secretary  of  the  interior  has  de- 
clared that  tbe  title  to  the  lands  covered  by  that  treaty  did 
pass  to  plaintiff  on  the  completion  of  its  road;  and  we  do  not 
decide  that  it  did,  or  that  it  did  not.  We  shall  not  decide  a  ques- 
tion of  that  importance  until  it  is  fairly  before  us."  * 

[*  Reporter's  Notx.— Tho  brief  opinion  In  tho  ease  In  the  text,  TKe  L.  L,  A  O.  Railroad  Ob. 
V.  Cbffln,  ly-easttrert  <fte.,  renders  It  unnecessary  to  insert  counsels'  brleft  wherein  the  whole 
merits  of  the  case  are  discussed  at  length.  But  the  history  of  the  legal  contests  with  respect 
to  the  title  and  conflicting  claims  set  up  to  said  Osage  Ceded  Lands,  Is  hardly  completed  with 
the  mere  publication  of  the  final  decision  in  the  Cbffln  cote,  A  portion  of  this  history,  and  a 
discussion  of  many  of  the  questions  Involred,  will  be  found  In  the  reported  cases  of  Wood  v.  M, 
K.  A  T.  Rlf,  Cb.,llKas.323;  L.  L.  A  O.  Sid.  Co.  v.  lAahy,  JYeasurer,  (jte.,12  Kas.124,  and  Zowru- 
berry  v.  RakesiraWt  14  Kas.  151,  heretofore  decided  In  this  court.  In  the  Wood  cau  In  11  Kas.,  the 
title  of  the  Railroad  Companies  to  any  of  said  Osage  Ceded  Lands,  either  under  the  aet  of  con- 
gress of  March  8d  1868,  the  Osage  treaty  of  1865-1867,  or  the  act  of  the  state  legislature,  and 
patents  issued  thereunder,  was  denied  by  counsel  for  Wood,  and  in  the  Leahy  eoM,  in  13  Kaa., 
It  was  questioned  by  the  court;  and  in  the  case  in  the  text,  the  counsel  for  Coffln,  Mr.  HmraR- 
nres,  submitted  an  elaborate  brief.  In  which,  in  reference  to  said  act  of  March  8d  1868,  granting 
eertaln  lands  to  tlie  state  of  Kansas  to  aid  in  the  construction  of  oeitaln  railroads,  and  under 
which  act  the  Railroad  Cbmpany  claims  title,  he  says: 

''At  that  time  the  land  deserlbed  in  the  petition  was  a  port  of  a  large  tract  reserved  uidv 
the  treaty  of  Jane  Id  1828,  (7  U.&8t«t.  at  Large,  240,)  for  the  nee  and  ooonpancy  of  tho  Osago 
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The  case  being  remanded,  and  the  term  of  office  of  Z^eoAjfytbe 
former  treasurer,  having  expired,  Charles  Coffin^  his  saccessor 
in  office  as  coanty  treasurer,  was  substituted  as  defendant 
And  thereafter,  at  the  April  Term  1874,  the  action  was  sab- 
mitted  to  the  district  court  upon  an  agreed  statement  of  &ctB. 
The  district  court  held  that  under  the  agreed  Acts,  and  the 
pleadings,  the  plaintiff  did  not  have  any  title  to  or  interest  in 
ehe  lands,  and  consequently  could  not  maintain  the  action; 
and  judgment  was  rendered  against  the  plaintiff  for  costs.  To 
reverse  this  judgment  the  plaintiff  brought  the  case  to  this 
court.     The  petition  in  error  was  filed  May  21st  1874,  but  the 


Iii4i«M  to  long  M  thi&j  might  obooM  to  ocoopf  thonme.  Theie  lodians  irqm  «ittt]e4 1«  tki 
perpetual  and  ezclasive  om  of  the  reserration.  •  *  *  It  will  scarcely  be  contended  that  tbe 
goremment  eoald  b*Te  gimmted  wbat  it  did  not  si  the  time  pobmh:  and  it  haa  ben  ABdded 


07  tbe  bigheit  autboritr  that  a  legulative  grant  does  not  amount  to  a  warrantj.  Bict  r.  £a0- 
•oocC,  1  Black,  869;  JWff*  '  —..---        -    ^    _     _  _     „ 


rood,  1  Black,  869;  Jlolff*  Leu$§  v.  WendM^  9  Gkuoh,  99;  S  WheaiOA,  89;  Aia«vMeL«lM,U 
Wheaton.  888.  Tbe  landa  embraced  in  the  treaty  ox  Jnne  2d  1825  were  reserved  to  the  Ongt 
tribe  of  Indiana  fbrerer,  If  ther  ehoee  to  oecopy  them.  Could  tlila  l«gialaftlTe  grant  tken,  Mace 
in  18NI,  be  conatrued  to  anticipate  and  oonrey  anf  title  that  the  goTemment  might  obtain 
in  the  contingency  that  the  Oaaffe  Indiana  in  some  indefinite  ftitare  might  chooae  to  oeeapf 
the  Imnda  no  longer?  The  plaintiff  (the  L.  L.  A  O.  Bailroad  Go.)  In  tbe  nnmerona  oostefU  oen- 
oeming  these  lands  haa  attempted  to  anchor  its  claim  to  a  grant  through  this  reaerratioa  to 
some  opinions  of  Attorneys-General  Black  and  CosHnfO,  to  the  eflbct  that  aodb  a  grant  eaniei 
the  land  subject  to  tbe  Indians'  risht  of  oocupancy.  Theae  opinions  would  seem  to  be  in  eoo- 
flict  with  the  authoritiea  Just  ctteo,  and  also  with  the  well-eatabHahad  doctrine  *that  whensoever 
a  tract  of  land  ahall  haye  once  been  logallj  approptiated  for  aaymupoee,  ft^om  that  moaeat 
the  land  thus  appropriated  becomes  seyered  from  the  mass  of  puoue  tinda,  and  no  anbeeqneBt 
law,  or  proclamation,  or  sale,  would  be  conetmed  to  ombraoo  it,  or  to  operate  npon  it,  altlwagb 
no  reaeryation  were  made  of  it'  ( Wilcox  v.  Jackson,  18  Peters,  488 ;  SbaUUff  v.  MvUn,  11  Wis.  271.) 
Howeyer  this  may  be,  we  regard  it  nnneoessary  to  examine  or  make  any  reAncmMita  open  the 
possible  diflbrence  between  mUUary  reseryations  f  to  which  the  last  cases  refer)  and  Jhdte 
reseryatlons  like  that  made  by  the  tra^  of  June  id,  1835;  (though  aa  impliedly  denying  any 
difTerenoo,  see  WoUaU  v.  Naariffoiion  Cb.,  5  WaU.  681 ;  WiUiatiu  v,  Bakmr,  17  WaU.  144;)  for  in  theact 
of  March  8d  1868  there  Is  an  ^xprtu  reseryation  of  these  lands,  which  puta  the  question  of  tbs 
leglslatiye  intendment  beyond  a  doubt.  This  reaerration  is  in  the  form  of  n  pvoriao  to  the  in* 
section  and  follows  closely  the  gratUinQ^iUuiu  of  the  act." 

He  then  examines  the  Osage  Treaty  of  186th*1867,  and  contends  that  said  treaty  does  not  war- 
rant the  claim  set  up  by  the  railroad  companies,  that  the  title  of  aaid  oompanlea  to  said  leads 
under  the  act  of  March  8d  1868  ia  "recognized"  by  said  treaty.  And  ho  Argues,  thai  as  the  ad 
of  March  Sd  1863  by  its  terma  excludes  the  idea  of  a  grant  through  the  Oaago  Geded  Laods, 
neither  the  treaty-making  power,  nor  a  subsequent  oongrees,  could  by  negotiation  or  enaetmeot 
"recognise"  or  construe  such  act  into  a  grant,  unless  such  subsequent  enactment  or  negotiation 
would  itself  amount  to  a  grant  independent  of  the  act  of  1863— and  he  denies  that  the  treaty  of 
1860,  the  Joint  resolution  of  April  10th  1869  (16  U.  a  Stat  55,)  or  the  act  of  April  19th  1871,  (an- 
thorizing  tbe  L.  L.  G.  Bailroad  Co.  to  relocate  a  portion  of  its  road  south  of  Thayer,)  or  all  three 
together,  constitute  a  grant  And  this  was  the  opinion  generally  entertained  by  the  members 
of  the  bar  and  district  Judges  in  southern  Kansas,  for  a  long  time  before  any  action  or  proceed- 
ing was  instituted  in  the  United  States  courts  to  contest  the  claims  set  up  by  the  railroad  com- 
panies to  sold  Osage  Ceded  Lands. 

As  early  as  1671  the  settlers  on  the  Osage  Ceded  I«nda  la  Neoaho  aad  Labette  ooonciei 
ofganind  as  the  "Settlers'  Protectlye  Aasooiatlon,"  for  the  purpeaa  of  oontestlag  the  yalidlty 
of  the  aHoged  Utle  of  the  M.  K.  AT.  Bailwny  Oo,  and  the  L.  U  4 O. Bailvond  Os^  to  aaM 
lnad%  Said  aasooUtion  was  aotiye  In  proaeoutlng  or  dafonding  on  hnhatf  of  the  settlaaaD 
actions  between  settlers  and  the  railroad  oompanlea  oonceming  aala  ■aolo.  Public  meeting 
w«B«  held.  Tho  atata  laglaktnre,  oongresa,  and  tho  exeoutiv*  gownunen^  of  the  United 
States,  were  petitioned  or  memorialised  to  grant  relief  to  the  settlen,  until  finally,  on  the  tfiih 


JANUARY  TERM,  1876.  618 

Opinion  of  the  Court 

hearing  was  postponed  from  term  to  term,  by  consent,  pending 
the  determination  of  cases  in  the  United  States  courts  referred 
to  in  the  opinion. 


Solon  0.  Thacher,  for  plaintiffi 
C.  F.  HuichingSj  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Brewbr,  J. :  The  principal  question  in  this  case  is,  as  to  the 
title  of  the  plaintiff  in  error  to  certain  lands  in  the  Osage 
Ceded  Tract.    This  question  having  been  recently  decided  by 

of  Janoary  1874,  Hon.  Obobqs  H.  Wii.liam8,  Attorney  General  of  the  United  Stales,  iaiaed  aa 
erder  to  the  District  Attorney  of  the  U.  8.  for  the  District  of  Kansas,  "to  oommenoe  suits  in 
the  name  of  the  United  States  against  the  L.  L.  A  O.  Bailroad  Co.  and  the  M.  E.  A  T.  Bailwaj 
Co.  for  the  purpose  of  testing  the  ralldity  «f  certain  grants  whioh  said  companies  allege  hare 
been  made  to  them  of  lands  known  as  the  'Osage  Ceded  Lands'  in  the  State  of  Kansss,  and 
for  the  purpose  of  obtaining  the  cancellation  of  patents  or  other  cTidenoe  of  title  held  by  said 
companies  to  said  lands."  Upon  receipt  of  this  order,  and  on  the  2Sth  of  February  1874,  Hon. 
Qbobob  B.  Pick,  U.  S.  District  Attorney  for  Kansas,  for  the  gOTcrnment,  with  Hon.  Wilson 
SHAifNOir  of  Lawrence,  and  Messrs.  MoComas  A  McKbiohah  of  Fort  Soott,  as  counsel  for  the 
settlers,  commenced  two  actions  in  the  United  States  drouit  courts  in  the  name  of  Ths  United 
States  as  complainant,  in  one  of  whioh  The  Leavenworthf  Lawrence  <ft  Oalveebm  RaHroad  Con^ 
pamy  was  defendant,  and  in  the  other  of  which  The  Mieeowi,  Karuas  <ft  Tmu  jBatiiMy  OMnpony 
was  defendant.  [  Two  days  after  these  suits  were  commenced  the  Kansas  legislature  appropriated 
12,600  **to  the  treasurer  of  the  Settlers'  Frotectire  Assodation,"  for 'the  purpose  of  aiding  the 
settlers  to  test  the  ralidity  of  the  title  claimed  by  said  railroad  companies;  Laws  of  1874,  p.  18.] 
Hon.  8oix>ii  O.  Thacher  appeared  for  the  L,L.dt  O.  Bid.  Cb.,  and  Hon.  T.  C.  Sbabs  for  the 
JIT.  JT.  A  T.  Sip.  Cb.  They  submitted  substantially  the  same  defense,  claiming  title  under  said 
act  of  8d  March  1863,  and  treaty  of  1865-67,  and  the  proTisions  of  the  act  of  the  legisla- 
ture of  the  state  of  Kansas,  passed  in  1861,  (Gen.  Stat.,  p.  688.)  The  patents  to  the  M.  K.  d  T. 
Bly.  Co.  were  issued  in  June  1870;  those  to  the  L.  L.  d  Q.  Rid.  Co.  were  issued  in  March  1872. 
Said  actions  were  so  instituted  and  prosecuted  to  set  sside  and  annul  the  certificates  Arom 
the  Secretary  of  the  Interior,  and  said  patents  issued  to  said  railroad  companies  by  the  Got- 
emor  of  Kansas,  and  to  perpetually  enjoin  said  railroad  companies  respectirely  firom  setting 
up  any  claim,  either  legal  or  equitable,  in  or  to  any  of  the  lands  situate  and  being  within 
the  boundaries  of  said  Osage  Ceded  Lands.  The  cases  were  argued  before  Justices  Millxb 
and  DiLLOV,  at  the  June  Term  1874  of  the  U.  8.  Circuit  Court,  (two  months  subsequent  to  the 
dedsion  made  by  Judge  Goodin  in  the  Coffin  case.)  On  the  22d  of  August  1874,  the  decision 
of  Justices  MiLLXB  and  Dilxx>m,  in  fisTor  of  the  settlers'  elafm,  and  against  the  title  of  the 
railroad  companies,  was  announced.  From  this  decision  the  railroad  companies  appealed  to 
the  Supreme  Court  of  the  United  States,  and  the  cases  were  there  heard  and  submitted  at 
the  October  Term  1876.  The  decision  of  that  court  howerer  was  not  announced  until  April 
10th  1876.  The  decision  of  the  circuit  court  was  qfflrmed.  The  opinions  of  the  court  were  d^ 
liTcred  by  Mr.  Justice  Davis,  Ato  Justices  concurring.  (Jusices  Fibld,  Swatits,  and  Stbov o, 
dissented.)  The  minority  opinions  are  published  in  ftiU  in  the  Central  Law  Journal  of  Jnae 
S8d  1876,  pp.  408, 407.    The  propceitions  decided  are  as  follows : 

1.  QmeeUatSon  <^  AUsnti.— Where  patents  hare  been  issued  by  the  officers  of  the  goreniment 
without  anthoritT,  the  United  States  may  iUe  a  bill  in  equity  and  maintain  sneh  soii  in  Iti 
own  name  to  set  them  aside. 
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the  supreme  court  of  the  United  States,  (the  court  of  last  re- 
sort upon  this  question,)  adversely  to  the  plaintiff  in  error,  it 
is  sufficient  for  us  to  direct  an  affirmance  of  the  judgment 
below  in  accordance  with  the  conclusion  reached  by  tiiat  court 
Judgment  affirmed. 

All  the  Justices  concurring. 

2.  CwulrueiUm  qf  Land  Orttnti,—Gnnli  of  Undt  by  eongrew  wffl  be  oonatmad  stricUy,  and 
will  not  extend  bejond  tba  meaning  and  intent  expreeaed  in  the  act.  If  a  giant  admit  o< 
different  meanings,  that  will  be  accepted  which  is  more  farorable  to  the  grantor. 

8. Words  of  Grant.~The  words,  "there  be  and  Is  hereby  granted.'*  Tested  a  preNot 

title  in  the  state  of  Kansas,  though  a  survey  and  location  were  neoeasary  to  ciye  precision  to 
it,  and  attach  It  to  any  particular  tract.  Aitar  the  location  of  the  road,  tiM  grant  becans 
certain,  and  by  relation  nad  the  same  efltet  upon  the  seleoted  paroela  as  if  they  had  bea 
specially  named  at  the  date  of  the  act 

4.  Rights  of  Indian*.— Th%  Indians  hare  the  nBqnaatlonabla  right  of  tba  lands  Umj  oeeapr 
until  that  r^ht  is  extinguished  by  Toluntarr  cession  to  the  goTemmest 

5.  Osage  Lands,-~On  a  construction  of  tne  treaty  of  the  United  States  with  the  Ongi 
Indiana  of  June  2, 1826,  and  the  subsequent  treaty  with  the  same  Indians  of  January  21, 18«, 
and  the  act  of  conness  of  March  3. 1868,  granting  lands  to  the  state  of  Kansaa  to  aid  in  the 
building  of  railroads,  IMd.  that  lands  which,  under  the  said  treaty  of  1825,  had  been  set  spert 
and  reserved  for  the  said  Indian  tribe,  and  which  was  in  their  actual  use  and  oorapaaey,  did 
not  pass  under  the  said  railrcad  grant.  Congreaa  did  not  intend  that  this  grant  should  resell 
the  Osage  lands,  fhrther  than  to  allow  the  company  to  construct  ita  line  of  road  through  theo. 

<k  Amoetni  Purehasers.—T\mi  money  has  been  adraneed  on  the  fldth  of  the  titles  esanel 
be  oonsiderad.  The  title  to  land  is  not  strengthened  by  liTing  a  aBortfage  upon  It;  aar  «B 
the  ftot  thai  a  mortgafa  haa  bean  giran  throw  any  light  on  tba  tttia  of  the 
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John  C.  Douqlass  v.  Edgar  Nuzum. 

* 

1.  Action  to  Quiett  Title;  Possession  of  Plaintiff.  In  an  action  to  quiet 
title  under  2  594  of  the  code,  the  plaintiff  must  allege  and,  prove  an  ac- 
tual poeisession  by  himself  or  tenant.  {Eaton  v,  Giles,  5-24;  Sale  «.  Bugher, 
24-434;  Pierce  v,  Thompson,  26-714.] 

2. When  Land  is  Vacant.  An  action  to  quiet  title  may  be  main- 
tained by  the  holder  of  the  legal  title,  when  he  is  not  in  possession,  if 
the  premises  be  vacant  and  unoccupied.  [KeiJlh  v,  Keiths  26-41 ;  Pierce 
V,  Thompson,  26-714.] 

8. Pleading;  Title;  Necessary  Fads,    The  relief  in  these  cases  is  of 

a  kind  given  under  the  old  practice  only  in  courts  of  equity;  and  in  cases 
outside  the  limits  of  the  statute,  (such  as  are  mentioned  in  the  last  pre- 
ceding proposition  of  this  syllabus,)  the  same  facts  must  be  stated  sub- 
-stantially  as  in  a  former  bill  in  equity. 

4. Issue;  Naked  Averment  of  Adverse  Claim,    Equity  will  not,  upon 

the  mere  allegation  of  the  existence  of  an  adverse  claim,  examine  its 
nature  and  extent,  and  determine  as  to  its  sufficiency.  {Howe  Mackins 
Co.  V.  Miner,  28-445;  Allen  v.  Douglass,  29-412.] 

6. If  the  adverse  claim  is  based  solely  upon  proceedings  of  record 

which  are  void  upon  their  face,  and  which  by  no  lapse  of  time  or  change 
of  condition  can  ever  become  other  than  thus  void,  there  is  no  case  for 
equitable  interference.  But  where  such  claim  is  apparently  valid,  and 
can  be  shown  to  be  void  only  by  testimony  aliunde,  especially  if  it 
be  parol  testimony,  where  it  rests  upon  proceediilgs  which  however  ir- 
regular may  result  by  lapse  of  time  in  an  instrument,  evidence  prima 
facie  or  conclusive,  of  the  regularity  of  those  proceedings,  such  a3  a  tax- 
deed  under  our  statute,  and  indeed  wherever  it  is  of  a  character  to  cast 
doubt  or  sofipidon  upon  the  title  of  plaintiff,  or  seriously  embarrass  him 
either  in  maintaining  his  rights,  or  disposing  of  his  property,  equity  will 
grant  relief. 

0. A  petition,  therefore,  in  such  a  case,  should  show  the  nature  of 

the  defendant's  claim,  if  known ;  and  if  not  known,  should  aver  ignor- 
ance thereof,  and  pray  a  discovery. 

7. Practice  ;  Objection  to  Sufftdmey  of  Petiiion.    Where  the  defect  in 

a  petition  to  quiet  title  is,  that  it  omits  such  essential  matters  as  are 
named  in  the  last  subdivision  of  the  syllabus,  it  is  not  waived  by  a  fail- 
ure to  demur,  or  cured  by  an  answer  alleging  title  in  defendant,  but  may 
be  taken  advantage  of  by  an  objection  to  the  introduction  of  any  testi- 
mony under  the  petition. 

THE  CASE  ON  RE-HEARING. 
1  Tax  Titlm;  JK^Ma  of  Holder  of  Tax  CertifieaUi;  IhOy  tf  County  OkrL 
Where  all  the  prior  proceedings  are  regular  and  legal,  and  the  time  for 
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redemption  has  passed,  the  holder  of  a  tax  certificate  is  entitled  to  & 
deed  in  the  legal  and  statutory  form,  one  that  shall  be  prima  facie  evi- 
dence of  the  regularity  of  such  prior  proceedings;  and  if  through  mistake 
or  inadvertence  one  substantially  departing  from  that  form  is  executed, 
the  county^  clerk  can  thereafter  be  compelled  by  mandamus,  and  may 
without  it,  to  execute  a  deed  in  the  correct  and  statutory  form.  Neither 
the  power  nor  the  duty  of  a  county  clerk,  is  exhausted  by  the  execation 
of  an  irregular  and  imperfect  deed.    ICorbin  v.  Bnmaon^  28-^2.] 

9.  — ^—  Where  A.,  B.,  and  A.,  are  for  three  successive  years  respectivelj 
the  purchasers  of  the  same  tract  at  the  tax  sales,  each  deed  iesQed 
thereon  may  be  good  as  against  the  original  owner  of  the  land.  [Jfor^ 
riU  V,  DougloBM,  14-293.] 

10.  Costs,  on  Reverted  of  Judgment,  A  judgment  of  reversal  in  this  court,  in 
favor  of  plaintiflf  in  error  who  was  defendant  in  the  court  below,  will 
carry  all  the  costs  of  this  court,  although  the  defend  ant  sought  affirma- 
tive relief  in  the  lower  court,  and  a  large  part  of  the  "'case  made"  is 

.  composed  of  the  testimony  ofiered  by  him  in  support  of  his  claims  for 
affirmative  relief,  and  although  the  reversal  is  ordered  because  of  error 
in  granting  the  plaintiff  any  relief  under  his  petition,  and  no  a4jndica- 
tion  is  made  upon  the  defendant's  claims. 

Error  from  Jefferson  District  OntrL 

Action  by  Nuzum  against  Douglass  and  two  others,  to  quiet 
his  title  to  the  S.E.^  of  sec.  28,  township  7,  range  18,  in  Jef- 
ferson county.  The  answers  of  the  defendants,  and  the  pro- 
ceedings in  the  district  court,  sufficiently  appear  in  the  opinion. 
The  district  court,  at  the  May  Term  1873,  gave  judgment  in 
favor  of  Nuzumj  as  prayed  for  in  his  petition,  and  Douglass 
brings  the  case  here  for  review. 

John  C.  Douglass  J  plaintiff  in  error,  for  himself,  among  other 
propositions  contended,  that  Nuzum's  petition  was  fatally  de- 
fective. In  support  of  the  proposition,  that  the  petition  should 
set  forth  the  defendant's  title  if  known,  and  aver  that  it  is  void, 
or  if  unknown  aver  that  fact  before  asking  discovery,  he  cited 
Story  Eq.  Jur.,  §§700a,  64  to  74a;  Nash  PI.  ft  Pr.  62,  661;  4 
Johns.  Ch.  437;  1  Danl.  Ch.  Pr.  377,  412;  7  Wheat  622;  3 
Monroe,  188;  20  Mo.  429;  2  Comst.  128;  4  Hen.  ft  Munf. 
423;  7  Ves.  16;  Story's  Eq.  PI.,  §227;  9  Paige,  888;  3  J.  J. 
Marsh.  284;  11  Peters,  229;  16  Ohio,  190,  449;  lOTerg.  218; 
13  Simons,  245;  7  Conn.  342;  7  Kas.  283;  7  Vt  857. 
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W.  W.  Outhriey  for  defendant  in  error,  submitted  that,  as 
Douglass  had  answered  the  petition,  and  set  up  a  title  in  him- 
self, and  thereon  an  issue  of  title  alone  was  joined  and  fully 
tried  and  determined,  neither  party  can  complain  that  such 
issue,  was  not  properly  joined;  (Parrish  v.  Ferris^  2  Black, 
606;  Reedy  v.  Ojftj  2  Eas.  892,  400;)  and  that  having  by  his 
answer  pleaded  title  in  himself,  and  set  up  specifically  his 
muniments,  viz.,  three  certain  tax-deeds,  Douglass  is  con- 
cluded by  such  assignment,  and  must  stand  on  his  title  as 
so  pleaded:  HaU  v.  Kellogg ,  16  Mich.  185,  188.  He  cannot 
now  take  any  advantage  of  any  supposed  defect  in  the  peti- 
tion. 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J. :  Defendent  in  error  brought  his  action  in  the 
district  court  of  Jefferson  county  for  th$  purpose  of  quieting 
his  title  to  certain  premises.     He  filed  a  petition  making 
plaintiff  in  error,  Patrick  M.  Lyon  and  S.  S.  Cooper  defend- 
ants, in  which  he  alleged  that  he  was  the  owner  and  held  the 
legal  title  to  the  premises,  that  they  were  unimproved  and 
unoccupied  by  any  one,  and  that  the  defendants  were  ^^  setting 
up  and  claiming  some  estate  and  interest  in  and  to  said  real 
estate  adverse  to  his  estate  and  interest.'^    The  prayer  was, 
that  the  defendants  might  be  compelled  to  show  and  disclose 
their  title  or  interest,  and  that  it  be  adjudged  void,  and  his 
title  declared  to  be  full  and  perfect     The  separate  answer  of 
defendant  Douglass  contained,  first,  a  general  denial,  and  then 
what  is  called  a  cause  of  action  and  counterclaim  against  the 
plaintiff  and  his  co-defendants,  in  which  he  alleges  that  he  is 
the  owner  in  fee  simple,  and  in  peaceable  possession  of  the 
premises,  and  that  the  plaintiff  and  the  co-defendants  claim 
some  interest  adverse  to  him,  the  nature  of  which  he  is  igno- 
rant of,  but  which  he  avers  to  be  null  and  void.    He  then 
alleges  the  execution  of  three  tax-deeds,  two  of  which  are  set 
out  in  full,  claims  the  benefit  of  the  statute  of  limitations  as  to 
them,  and  closes  with  this  prayer  for  relief: 
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"Wherefore,  by  reason  of  the  foregoing  and  other  muni- 
xnentB  of  title,  defendant  prays  that  nis  title  in  and  to  said 
land,  and  his  possession  of  the  same,  and  his  right  to  said  pos- 
session, may  be  onieted,  and  that  all  claim  and  interest,  or  pre- 
tended claim  and  interest  of  said  plaintiff  may  be  determined 
and  adjudged  to  be  void,^*  etc. 

To  this  answer,  or  at  least  to  all  except  the  general  denial, 
a  reply  was  filed,  containing  a  general  denial,  and  then  point- 
ing out  specific  objections  to  the  tax-deeds.  When  the  case 
was  called  the  defendant  objected  to  the  introduction  of  any 
evidence,  for  the  reason  that  the  petition  did  not  state  fiicts 
sufficient  to  constitute  a  cause  of  action,  which  objection  the 
court  overruled,  and  defendant  excepted.  Was  there  error  in 
this?  This  it  must  be  borne  in  mind  is  not  an  action  under 
the  statute.  By  §  594  of  the  code,  a  party  in  possession  may 
maintain  an  action  against  any  person  who  claims  an  adverse 
interest.  But  possession  in  that  section  means  actual  posses- 
sion. Baton  V.  Giles^  6  Eas.  24.  It  would  seem  that  this  lan- 
guage was  broad  enough  to  cover  any  adverse  claim,  whether 
based  upon  color  of  title  or  not,  though  as  that  question  is  not 
before  us  we  pass  it  for  further  consideration.  Shepardsan  v. 
Supervisors,  ^c,  28  Wis.  593;  Holbrook  v.  Winsor,  28  Mich.  894. 
Whether  also  it  is  necessary  in  a  petition  under  that  section  to 
set  out  the  nature  of  the  defendant's  claim,  and  the  grounds 
of  its  invalidity,  or  allege  ignorance  of  its  nature  and  pray  a 
discovery,  or  sufficient  simply  to  allege  that  the  defendant 
claims  an  adverse  interest,  does  not  now  demand  a  decision. 
See  upon  the  question,  Wales  v.  Orosvenor,  81  Wis.  681,  and 
Holbrook  v.  Winsor,  supra.  Nor  is  this  action  brought  under 
§118  of  the  Tax  Law  of  1868,  (Gen.  Stat,  p.  1057.)  That 
section  Authorizes  an  action  to  recover  possession  against  any 
one  placing  a  tax-deed  on  record.  It  is  immaterial  in  such  an 
action  whether  the  holder  of  the  tax-deed  be  in  possession  or 
not.  Probably  the  statutory  petition  for  the  recovery  of  real 
estate  would  be  sufficient  in  such  case,  and  proof  of  the  record 
of  the  tax-deed  would  be  conclusive  upon  the  matter  of  posses- 
iion.  Under  that  section  a  man  in  actual  posseeaion  may 
maintain  an  action  to  recover  possession  from  one  who  was 
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never  on  the  land.  The  plaintiff  in  this  case  is  proceeding  inde- 
pendently of  these  statutes.  He  is  seeking  a  character  of  re- 
lief not  given  under  the  old  practice  in  courts  of  law,  but  only 
in  courts  of  chancery,  and  he  must  show  such  a  state  of  facts 
as  under  the  rules  of  equity-practice  would  entitle  him  to  relief. 
Would  equity  interfere  upon  the  mere  allegation  that  defendant 
had  an  adverse  claim,  investigate  its  nature,  and  determine  as  to 
its  sufficiency  ?  Clearly  not.  Only  when  it  appeared  that  there 
was  a  cloud  upon  the  title,  would  the  chancellor  act  If  the 
adverse  claim  was  based  upon  proceedings  of  record,  void  upon 
the  fietce,  and  such  as  by  no  lapse  of  time  or  change  of  condi- 
tion could  become  otherwise  than  thus  void,  there  was  no  cause 
for  equitable  interference.  There  must  be  something  to  *^  cast 
doubt  or  suspicion  upon  the  title,  or  seriously  embarrass  the 
owner,  either  in  maintaining  his  rights,  or  in  disposing  of  his 
property."  A  deed  from  one  who  has  no  shadow  of  title  casts 
no  cloud.  Stark  v.  CkUwoody  5  Kas.  141.  '^The  rule  is  well 
settled,  that  when  a  defect  appears  upon  the  fiBice  of  the  record 
through  which  the  opposite  party  can  alone  claim  title,  there  is 
not  such  a  cloud  upon  the  title  as  to  call  for  the  equitable 
powers  of  the  court  to  remove  it.  But  when  such  claim  ap- 
pears to  be  valid  upon  the  face  of  the  record,  and  the  defect 
can  only  be  made  to  appear  by  extrinsic  evidence,  particularly 
if  that  evidence  depends  upon  oral  testimony  to  establish  it,  it 
presents  a  case  for  invoking  the  aid  of  a  court  of  equity  to  re* 
move  it  as  a  cloud  upon  the  title."  Ward  v.  Dewej/y  16  N.  Y.  619. 
So  also,  where  the  claim  rests  upon  proceedings  which,  how- 
ever irregular,  may  result  through  lapse  of  time  in  an  instra- 
ment,  evidence  prima  fade  or  conclusive  of  the  regularity  of 
those  proceedings,  such  as  a  tax-deed  under  our  statutes.  Hi- 
bemia  S.  ^  L.  Society  v.  Ordway^  88  Cal.  679.  See  further  upon 
these  points.  Mayor ^  ^.  v.  Meserote^  26  Wend.  182;  VanDoren 
V.  The  Mayor^  ^.,  9  Paige,  888;  Scott  v.  Onderdmk^  14  N.  T.  9; 
Hatch  V.  City  of  Buffalo,  88  N.  Y.  276;  Allen  v.  Oty  of  Buffalo,  89 
N.  Y.  886;  Qrooke  v.  Andrews ,  40  K  Y.  647;  Levy  v,  Hart,  64 
Barb.  248;  Barron  v.  Bobbins,  22  Mich.  86;  Shepardson  v.  Su- 
pervisors, ^,,  28  Wis.  698;  Dunklin  County  v.  Clarkj  61  Mo.  60; 
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Springer  v.  Roseitey  47  HI.  228.  If  equity  will  not  interfere  id 
all  cases  of  >adverse  claim,  it  would  seem  to  follow  that  the  pe- 
tition should  show  something  more  than  the  mere  &ct  that 
defendant  makes  an  adverse  claim.  It  ought  to  disclose  such 
a  state  of  facts  as  calls  for  the  exercise  of  equitable  jurisdic- 
tion. It  should  allege  the  nature  of  defendant's  title  or  claim, 
and  show  how  it  operates  as  a  cloud;  or,  if  it  is  unknown,  this 
should  be  alleged,  and  a  discovery  prayed.  Bee  in  addition  to 
authorities  heretofore  cited.  King  v.  Higgms^  8  Or.  406;  Wala 
V.  QrosvenoTy  81  Wis.  681;  Holbrook  v.  Winsar,  28  Mich.  394 
It  is  impossible  to  anticipate  and  therefore  to  notice  all  the  dr- 
cumstances  and  cases  in  which  an  adverse  clidm  calls  for  the 
exercise  of  the  powers  of  a  court  of  chancery.  All  that  can 
be  said  is,  that  it  must  appear  that  the  plaintiff's  rights  may  be 
endangered  unless  the  defendant's  claim  is  judicially  deter- 
mined to  be  null  and  void.  If  this  claim  is  known,  it  should 
be  disclosed,  that  the  court  may  see  the  danger.  If  unknown, 
it  should  be  alleged  to  be  unknown,  and  the  defendant  called 
upon  to  disclose  it.  It  is  unnecessary  to  inquire  what  would 
be  the  result  if  the  claim  was  alleged  to  be  unknown  and 
proved  to  be  known.  It  seems  to  us  therefore,  that  this  pe- 
tion,  inasmuch  as  it  fails  to  show  the  nature  of  the  defendant's 
claim,  or  allege  ignorance  of  its  character,  is  insufficient,  and 
does  not  state  a  cause  of  action. 

Was  the  defect  waived  by  a  failure  to  demur,  or  cured  by  an 
answer  setting  up  title  in  defendant  7  We  think  not  The  ob- 
jection to  the  petition  is  not,  that  it  is  not  sufficiently  definite 
and  certain,  in  which  case  a  failure  to  move  that  it  be  made 
definite  and  certain  waives  the  defect,  but  that  it  wholly  omits 
certain  essential  elements  of  a  cause  of  action.  This  a  failure 
to  demur  does  not  waive.  Nor  does  the  answer  help  theplun- 
tiff.  True,  if  the  parties  had  without  objection  gone  to  trial 
upon  the  pleadings,  it  might  perhaps  have  been  thereafter  too 
late  to  object.  It  may  be  that  they  would  have  been  held 
bound  by  the  issues  they  had  once  accepted  and  tried,  and 
been  estopped  to  say  that  neither  in  the  petition  nor  answer 
was  there  a  sufficient  statement  of  a  cause  of  action  to  call  for 
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jadicial  determination.  Plainly,  there  was  a  claim  of  title  on 
both  sides,  and  an  allegation  of  possession  on  the  part  of  the 
defendant,  with  a  denial  thereof  on  the  part  of  the  plaintiff. 
This  cannot  be  deemed  a  case  where  the  defect  of  the  petition 
is  cured  by  the  allegations  of  the  answer,  for  the  allegation  of 
the  answer  is  of  full  title  in  defendant^  based  partially  it  is  true 
upon  certain  tax-deeds  which  may  or  may  not  be  valid,  but 
only  partially  upon  such  deeds,  and  is  therefore  an  allegation 
inconsistent  with  the  averment  and  claimb  of  the  the  peti- 
tion, and  if  true  entirely  overthows  such  petition.  It  seems 
to  us  therefore,  that  the  objection  was  in  time,  and  should 
have  been  sustained.  For  these  reasons  the  judgment  of  the 
district  court  will  be  reversed,  and  the  case  remanded  for 
further  proceedings.  Ab  we  cannot  anticipate  in  what  shape 
the  case  may  be  again  (if  at  all)  presented  for  trial,  we  shall 
not  stop  to  examine  the  numerous  tax-deeds  offered  in  evi- 
dence, and  the  many  questions  arising  thereon  discussed  by 
counsel  in  their  briefs. 

All  the  Justices  concurring. 

THE  CASE  ON  RE-HEARIKG. 

The  foregoing  opinion  was  filed  June  28d  1875,  but  as  de- 
fendant in  error,  Nuzutn^  immediately  filed  a  motion  for  a 
rehearing  the  opinion  was  withheld,  (and  mandate  reversing 
the  judgment  below  recalled,)  to  abide  the  argument  and  de- 
cision on  said  motion  for  rehearing.  Said  motion  was  argued 
in  October  1875,  and  is  now  decided. 

W.  TT.  OtUhriey  for  defendant  in  error,  in  support  of  his  mo- 
tion for  a  rehearing,  submitted:  This  motion  is  made  upon 
the  belief  that  the  question  of  practice,  upon  which  alone  this 
court  ordered  a  reversal,  was  not  the  full  consideration  to 
which  this  case  was  entitled,  even  should  the  court  feel  com- 
pelled to  change  what  has  been  considered  its-  former  holdings 
upon  such  question  of  practice.  It  should  b^  the  policy  of  a 
supreme  court  to  decide  all  questions  necessarily  involved  in 
determining  the  case,  which  are  contained  in  the  record,  at 
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least  when  ordering  a  reversal;  and  rather  to  aid  the  final  de- 
termination of  controversies  than  to  pass  apon  questions  oot- 
side  the  merits  of  the  controversy,  and  leave  litigants  in  doubt 
as  to  when  their  ^'  day  in  court''  shall  end.  In  this  case,  while 
but  one  state  of  facts  existed,  each  pariy^  by  his  pleading,  made 
an  independent  action  for  affirmative  relief,  and  only  the  de- 
termination of  both  cases  thus  made  could  be  an  examina&m 
of  the  decision  of  that  case  presented  in  the  record.  Nuzum 
sued  quia  timeij  standing  on  a  full  legal  title,  and  the  land 
vacant.  Douglass  answered,  denying  Nuzum's  case,  and  then 
by  cowUerelam  sued  quia  Umeiy  standing  on  a  full  legal  title, 
and  actual  possession^  and,  as  his  title  set  up,  (with  proper 
exhibits)  thfee  several  recorded  iax-deeds.  Nuzum  by  reply 
joined  issue  on  the  case  made  by  Douglass.  On  trial,  Nuzum 
tendered  his  patent  in  evidence,  and  proof  of  land  being  va- 
cant, Douglass  objected  that  the  petition  did  not  state  a  case, 
and  over  his  objection  the  evidence  was  received.  Douglass 
then  offered  evidence  in  support  of  his  case^  and  which  covers 
100  pages  of  record,  and  Nuzum  in  rebuttal  offered  evidence. 
The  district  court  found  for  Nuzum,  and  decreed  that  his  title 
be  quieted. 

The  entire  record  makes  a  **  case  made,"  costing  $69  to 
copy,  and  was  a  trial  of  every  question  of  title  between  the 
parties  on  isstu  tendered  by  Douglass  on  his  counterclaim.  This 
court  holds  the  petition  bad — that  the  admission  of  evidence  in 
favor  of  Nuzum  was  error— and  here  stops  with  an  order  for 
a  new  trial.  What  was  done  by  this  court  with  the  issue  joined 
on  the  action  set  up  in  Douglass'  counterclaim,  and  the  decis 
ion  of  the  district  court  thereon?  Such  issue  was  tried^  de- 
cided, and  that  case  is  fully  contained  in  the  record,  and 
necessarily  a  part  of  the  case  submitted  to  this  court.  Had 
the  district  court  sustained  objection  to  evidence  under  peti- 
tion, such  decision  would  not  have  terminated  the  case.  Doug- 
lass had  a  case  in  that  action  which  he  was  entitled  to  have 
tried,  and  which  was  triedy  as  he  had  demanded,  (Civil  Code, 
§  898,)  and  was  dedded  adversely  to  him.  Had  plaintiff  at 
trial  dismissed  under  §  897,  and  the  trial  proceeded  under 
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1 898,  would  not  the  recdrd  present  jast  the  case  now  contained, 
withih  the  law  as  now  held  by  thifei  oourt?  Douglasis,  because 
sued,  was  not  bound  to  sue  in  turn.  His  counterclaim  was 
his  voluniary  suitj  and  he  cannot  complain  of  the  decision  made 
thereon,  that  he  was  not  legally  in  court  On  his  case  asking 
affirmative  reUef  the  decision  comi)lained  of  was  rendered. 
How  can  this  court,  or  why  should  it,  avoid  deciding  that  case  ? 
Did  not  Douglass  ask  to  have  the  trial  had?  and  can  a  more 
full  trial  ever  be  hadT  If  sent  back  and  re-tried,  the  district 
court  must  again  decide  the  issue  of  trial  as  before  decided, 
and  again  the  same  record  will  be  retnmed  here.  As  a  ques-^ 
tion  of  practice,  the  district  court  may  have  erred  in  admit* 
ting  evidence  under  plaintiff's  petition;  but  such  evidence  was 
proper  in  opposition  to  the  case  made  on  Douglass'  counter- 
claim. In  such  case,  Douglass  would  have  taken  the  affirma- 
tive; but  would  such  step  have  prejudiced  any  right,  substantial 
or  otherwise?  In  this  view  of  the  case,  does  not  that  case  of 
estoppel  intimated  in  opinion  filed,  exist  to  fullest  extent?  (See 
WiU}/  vs.  Keokuk,  6  Kas.  104.) 

The  three  tax-deeds  plead  by  Douglass  as  against  him  on  his 
counterclaim,  show  a  possession  within  §118  of  the  tax  law, 
and  also  an  adverse  claim  to  the  premises  set  up  by  him.  This 
obtains,  not  because  such  instruments  either  have  or  ever  may 
have  any  virtue  as  ccnveyaneeSj  but  because  they  give  color  under 
which  a  possession  may  be  claimed.  And  this,  however  in- 
valid. (9  Wis.  402,  410;  6  Eas.  145.) 

The  abolition  made  by  Qur  code  embraces  not  alone  ^' forms,'' 
but  all  ^'distinctions  between  actions  at  law  and  suits  in  equity." 
The  office  of  §  694  is  peculiarly  **to  try  title  to  land,"  while 
under  §  596  the  rightful  possession  may  alone  be  in  issue.  As 
the  object  of  litigation  should  be  to  determine  the  rights  of 
the  litigants,  the  rule  given  in  0*Brien  t.  CreiiZy  10  Eas. 
202,  is  in  full  harmony  with  the  code  in  holding  tjiat  legal 
title  to  vacant  land  will  sustain  action  to  quiet  title. 

But  should  the  present  decision  be  adhered  to,  only  the 
costs  in  thai  case  reversed^  should  be  taxed  against  defbndantin 
error.    The  long  record  presented  here  grew  out  of  no  d^Senke 
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made  to  the  plaintiff's  case,  but  oat  of  a  case  which  the  de- 
fendant could  have  made  just  the  same  had  plaintiff  never 
sued. 

The  opinion  of  the  court  was  delivered  by 

Bbbwbr,  J.:  An  opinion  having  been  filed  in  this  case,  in 
which  this  court  held  that  the  petition  of  defendant  in  error, 
plaintiff  below,  was  insufficient,  and  (proper  objection  having 
been  made  thereto  in  the  district  court)  that  that  court  erred 
in  proceeding  to  receive  evidence  and  try  the  case,  and  there- 
fore that  the  judgment  ought  to  be  reversed,  the  defendant 
in  .errpr;  hmii  .$led  his  motion  for  rehearing,  contending,  first, 
that  we  erred  in  our  conclusions  as  to  the  ^Bssentials  of  a  peti- 
tion, and  that  the  petition  herein  ought  to  be  held  sufficient; 
second,  that,  as  the  case  was  really  tr|ed  upon  the  different 
titles  set  up  by  plaintiff  in  error,  and  all  adjudged  bad,  this 
court  should  also  examine  those  various  titles,  and  adjudicate 
upon  their  validity;  and  third,  that  at  least  all  the  costs  should 
not  be  taxed  up  against  defendant  in  error,  as  the  bulk  of  the 
case  ma46  is  composed  of  the  evidence  offered  by  jdefendant 
below  in  support  of  his  answer. 

Further  examination  and  reflection  have  only  strengthened 
our .  conviction  of  the  correctness  of  the  views  heretofore  ex- 
pressed, and  therefore  the  motion  for  a  rehearing  must  be 
overjoled;  or  rather,  (as  a  rehearing  y^ss  ordered,  the  judg- 
ment of  this  court  set  aside,  and  the  ipandate  recalled,  id 
OT^^T:  to  give  us  full  time  for  reexamination,)  the  same  judg- 
ment will  now  be  entered,  reversing  the  judgment  of  the  court 
below,  £^nd  remanding  the  case  for  further  proceedings. 

As  to  the  second  matter,  we  find  that  the  defendant  rested 
his  claim  to  the  land  upon  mere  tax-deeds.  One  of  these  the 
court  admitted  in  evidence,  and  the  other  eight  it  rejected. 
As  to  the  ojcie  admitted,  it  found  that  it  was  invalidated  by 
matters  aUmde  the  deed,  and  thus  a^udicated  defendant'a 
eiltir^  claims  void.  If  upon  an  examination  of  these  various 
^lax-deedd  ^e  should  be  of  opinion  that  they^were  all  void  on 
iheirA  face,  we  might  probably  end  the  cpntrciversy  between 
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these  partdes  by  this  opinion;  bnt  if  on  the  otlier  hand  we 
should  find  some  or  all  of  them  prima  fade  valid,  that  would 
not  necessarily  be  conclusive  of  the  controversy,  for  non  eon- 
itat  that  the  deeds  might  not  all  be  overthrown  by  other  evi- 
dence. We  shall  not  therefore  attempt  an  examination  of  all, 
but  content  ourselves  with  noticing  the  last  three  offered, 
(those  appearing  on  pages  108, 107,  and  111,  of  the  transcript,) 
These  deeds  appear  to  follow  the  statutory  form  so  closely, 
that  they  must  be  held  to  be,  in  the  language  of  the  statute, 
'^  substantially "  in  that  form,  and  therefore  prima  facie  valid. 
At  least,  no  departure  from  that  form  is  suggested  by  counsel 
which  seems  to  us  substantial.  In  reference  to  them  we  remark 
further,  that  if  all  the  proceedings  up  to  the  execution  of  a 
tax-deed  are  regular  and  legal,  the  holder  of  the  certificate  is 
entitled  to  a  deed  in  legal  form,  and  carrying  that  prima  facte 
evidence  of  the  regularity  of  all  prior  proceedings  which 
belongs  to  a  statutory  deed ;  and  if  thrqugh  mistake  or  inad- 
vertence a  different  deed,  and  one  substantially  departing 
from  the  statutory  form  has  been  executed,  the  county  clerk 
can  be  compelled  by  mandamus,  and  may  without  it,  execute 
and  deliver  a  deed  in  correct  aud  statutory  form.  In  other 
words,  neither  the  power  nor  the  duty  of  the  county  clerk 
is  exhausted  by  the  execution  of  an  irregular  and  improper 
deed.  The  holder  of  the  tax  claims  is  entitled  to  have  the 
various  steps  and  processes  by  which  these  claims  are  matured 
into  perfect  titles,  properly  and  legally  taken  and  done  by 
the  various  officers  to  whom  under  the  law  they  are  respect- 
ively assigned.  We  remark  again,  that,  as  decided  in  Mar- 
rill  V.  DouglasSy  14  Kas.  293,  302,  the  payment  of  one  year's 
taxes  is  sufficient  consideration  to  sustain  a  tax-deed.  Hence, 
when  A.  purchases  a  tract  of  land  at  the  tax  sale  for  one  year, 
B.  the  succeeding  year,  and  A.  again  the  third  year,  the  tax- 
deeds  issued  upon  those  respective  sales  may  each  and  all  be 
good  as  against  the  original  owner  of  the  land. 

Other  questions  appear  in  the  record,  but  most  of  them  have 
received  notice  in  one  or  another  of  the  various  tax  cases  re- 
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cently  considered  in  this  court  We  forbear  therefore  farther 
notice  of  them  at  this  time. 

As  to  the  remaining  question,  that  of  costs,  we  think  the 
judgment  of  reversal  should  carry  all  the  costs.  We  know  of 
no  reason  why  a  party  when  sued  may  not  resort  to  all  the 
defenses  he  has  to  the  action,  or  why  he  should  be  compelled 
to  pay  the  costs  incurred  in  presenting  those  defenses.  He  did 
not  invite  the  litigation,  and  is  not  to  be  blamed  for  the  nam- 
ber  of  his  defenses,  or  charged  with  the  cost  of  presenting  them. 

The  judgment  of  reversal  heretofore  set  aside,  wUl  be  re- 
entered, and  cause  remanded  for  further  proceedings 

All  the  Justices  concurring. 
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Hon,  SAMUEL  A,  KINGMAN,  Chief  Justioi. 

Hon.  DANIEL  M,  VALENTINE,  \  k^^^^^„  Tit-tt™. 

Hon.  DAVID  J. .  BREWER, .         /  ^88<><^™  Jitwiom. 


EUGBNB   CUENBXT  Y.  JOHN  LaHMBIL 

1.  Attachmbnt;  Orounds  for  Order;  SoUb  by  Debtor  in  Qood  Faiih.  Where 
an  attachment  was  issued  on  the  charge  of  the  disposal  of  property,  with 
intent  to  hinder,  delay  and  defraud  creditors,  and  the  facts  appeared  to 
be  that,  the  defendant,  a  jeweler,  sold  certain  property,  in  a  common 
business  manner,  for  |150,  which  was  a  fair  valuati<}n,  and  the  same  sub* 
sequently  placed  upon  it  by  the  appraisers  in  the  attachment  proceed* 
ings ;  that  he  mortgaged  certain  other  property  for  |600,  and  that  the 
entire  proceeds  of  sale  and  mortgage,  except  about  fifteen  dollars,  wer0 
used  in  the  payment  of  debts,  and  there  is  no  evidence  that  the  mort- 
gage covered  an  unreasonable  amount  of  property,  or  was  unreasonably 
oppressive  and  exacting  in  its  terms,  or  in  any  manner  different  from 
ordinary  mortgages,  heU^  that  the  ruling  of  the  district  court,  vacating 
and  setting  aside  the  attachment,  must  be  sustained.  [  Kay$er  «.  Heaven^ 
rich,  5-338;  Case  v.  IngersoU,  7-367.] 

S. Preferring  Oredtton,  in  Good  FhUh,  As  a  general  rule,  in  the  ab- 
sence of  special  statutory  restrictions,  a  debtor  in  fitiling  circumstances, 
acting  in  good  faith,  may  lawfully  prefer  one  creditor,  even  to  the  total 
exclusion  of  all  the  othen.  lAvery  v.  Eastee,  18^605;  Campbdl  v.  Warner^ 
22-604;  FrankkouBer  fn  EOett,  22-147.]  He  may  also,  in  like  good  faith, 
in  a  reasonable  business  manner,  use  his  property  by  mortgage,  pledge, 
or  otherwise,  in  raising  money  to  pay  such  creditor,  [^m  «.  Hf^eneman^ 
26-413;  Biehop  v.J(me$,  28-680;  Randall  v,&iaWj  28-419;  Kd9eyft.Harri9an^ 
29-143;  IM$  «.  OMwdl,  80-125.] 

Mrcr  from  Shaumee  Distriei  CkmrU 

CuBNDBT  brought  suit  against  Lahmer  on  five  promiBsory 
notes  given  by  L.  to  plaintijBT,  on  the  18th  November  1878. 
Aggregate  amount  of  notes,  |749.  At  the  oommencement  of 
the  action  Cuendet  sued  out  an  order  of  attachment,  which  waa 
levied  on  a  stock  of  jeweler's  merchandise,  shelving,  show- 
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cases,  safe,  etc.  The  grounds  for  the  attachment  were, ''  that 
said  defendant  has  property  subject  to  execution  which  he 
conceals,  and  that  he  has  assigned,  removed,  and  disposed  of 
his  property  with  intent  to  hinder,  delay  and  defraud  his  cred- 
itors.'' Lahmer  moved  to  discharge  the  attachment,  for  the 
reason  that  the  grounds  therefor  stated  in  plaintiff's  affidavit, 
were  not  true,  but  false  in  &ct.  The  substance  of  the  affidavits 
filed  to  sustain  this  motion,  and  counter  affidavits  to  support 
the  attachment,  is  sufficiently 'shown  in  the  opinion.  The  dis- 
trict court,  at  the  October  Term  1874,  discharged  the  attach- 
ment, and  from  this  order  the  plaintiff  appeals,  and  brings  the 
case  here  on  error. 

John  Quthrie^  and  Geo,  S.  Brown^  for  plaintiff,  contended, 
that  the  statute  distinguishes  between  an  intent  to  defraud, 
and  an  intent  to  hinder  and  delay  creditors:  Laws  of  1870, 
p.  172,  §4.  Any  act,  or  any  disposition  by  a  debtor  of  his 
property,  designed  and  intended  to  hinder  and  delay  any  cred- 
itor or  creditors,  although  there  be  no  intent,  nor  even  desire, 
to  get  rid  of  paying  the  debt  or  debts,  is  within  the  stat- 
ute. The  showing  made  by  defendant  was  itself  sufficient  to 
support  the  attachment.  Honest  intentions  never  relieve  a 
party  from  the  legal  consequences  of  his  wrongful  acts.  The 
law  will  presume  him  to  have  intended  to  hinder  and  delay  his 
creditors,  if  the  disposal  actually  made  by  him  of  his  property 
has  that  effect— citing  Babcockv,  EckUr^  21  N.  T.  632;  Potter 
V.  McDowell,  81  Mo.  62;  HIMng  v.  Post,  18  Wis.  555.  Legal 
fraud  is  sufficient:  McKibben  v.  Martin,  64Penn.  St  852;  Wheel 
dm  V.  Wilson,  44  Me.  1;  Enders  v.  Swayne,  8  Dana,  103;  Castes  v. 
Setae,  7  Mo.  452 ;  Nicholson  v.  LeavUt,  6  N.  Y.  617;  Seed  v.  Noxon, 
48  HI.  823. 

D.  C.  Metsker,  and  J.  D,  Mclbrland^  submitted,  that  the 
sales  aad  mortgage  made  by  Lahmer  were  open  loid  public, 
and  in  the  usual  course  of  business,  before  suit  brought,  and 
that  the  proceeds  thereof  had  been  honestly  applied  to  the 
payment  of  just  debts,  uid  that  such  sale  and  conveyance  were 
therefore  legal,  and  would  not  authorize  or  support  an  attach- 
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ment  O'Eiley  v.  Freelj  37  How.  Prac.  R.  272;  Barney  v.  Sehtr- 
liMfy  40  Mi88.  321;  6  N.  Y.  517;  Diddnam  v.  Benham^  12  Alb. 
N.  Y.  Pr.  R.  158. 

The  opinion  of  the  court  was  delivered  by 

Brbwbb,  J. :  This  is  a  proceeding  to  review  the  action  of 
the  district  coart  of  Shawnee  county  in  vacating  an  attach- 
ment The  principal  ground  in  the  affidavit  for  the  attach- 
ment was  the  disposal  of  property  with  intent  to  hinder,  delay, 
and  defraud  creditors.  The  truth  of  this  was  denied.  Upon 
the  affidavits  presented  there  can  be  no  reasonable  doubts  as 
to  the  correctness  of  the  court's  ruling  in  so  far  as  the  ques- 
tion of  an  actual  intent  to  hinder  and  delay  creditors  is  con- 
cerned. While  property  was  disposed  of,  the  proceeds  thereof 
were,  with  the  exception  of  an  inconsiderable  sum,  all  used  in 
the  payment  of  debts.  Of  the  $650  realized  from  the  sale  and 
mortgage,  all  that  plaintifis'  counsel  claim  is,  ^^that  at  least 
fifteen  dollars  of  the  money  thus  realized  does  not  appear  to 
have  reached  defendant's  creditors."  The  payment  of  the 
residue  to  creditors  is  clearly  traced.  There  was  therefore  a 
preference,  rather  than  a  delay  or  a  defrauding  of  creditors. 
Indeed,  we  scarcely  think  from  the  argument  of  the  learned 
counsel  for  plaintiflEsthat  they  expect  tiiis  court  to  find  from 
the  testimony  that  there  was  an  actual  intent  on  the  part  of  the 
defendant  to  delay  or  defraud  creditors.  It  is  fraud  in  law, 
rather  than  fraud  in  fact,  to  which  they  point,  and  upon  which 
they  rest  their  case.  "  The  effect  of  the  chattel  mortgage  was 
to  hinder  and  delay  creditors.  The  law  will  conclusively  pre- 
sume that  he  intended  the  natural  consequences  of  his  act 
Therefore  he  intended  to  hinder  and  delay  his  creditors,  and 
this  supports  the  attachment."  The  proposition  is  too  broad. 
The  natural  effect  of  an  assignment  for  the  benefit  of  cred- 
itors is  hindrance  and  delay.  Yet  it  is  not  therefore  void,  and 
the  property  subject  to  attachment  Case  v.  IngersoU,  7  Eas. 
867;  Kayser  v.  Heavenriehj  6  Eas.  888.  So  that  the  mere  fact 
that  the  tendency  of  Hie  act  is  to  work  a  hindrance  or  delay, 
is  not  absolutely  decisive^    The  right  of  a  debtor  to  prefSur  a 
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creditor,  and  to  appropriate  a  portion  or  all  his  property  in 
good  &ith  to  the  payment  of  a  single  debt,  cannot  be  denied, 
unless  there  be,  as  in  the  U.  S.  Bankrupt  Act,  some  special 
Btatntory  restrictions.  So  also,  the  right  of  a  debtor  for  the 
same  purpose,  and  in  like  good  faith,  to  burden  his  property 
by  mortgage,  or  to  use  it  by  pledge  or  otherwise  in  raising 
money,  cannot  be  questioned.  And  these  propositions  are  aU 
that  are  b  ecessary  to  dispose  of  this  case.  The  property  sold 
was  sold  at  a  fair  valuation — the  same  valuation  afterward 
placed  upon  it  by  the  appraisers  when  taken  on  the  attach- 
ment It  does  not  appear  that  the  mortgage  was  upon  an  un- 
reasonably large  amount  of  property,  or  was  in  any  of  its 
provisions  out  of  the  ordinary  course  of  business,  unreasonably 
exacting  or  oppressive.  And  the  proceeds  of  both  sale  and 
mortgage  were  appropriated  as  heretofore  indicated. 

We  see  nothing  to  justify  a  reversal  of  the  ruling  of  the 
district  court,  and  it  will  be  affirmed. 

All  the  Justices  concurring. 


Francis  Rahm  v.  Kino  Wrouoht-Iron  Bridob  Makij?actort 

of  topbka. 

1.  Nbgotiablx  Papsb;  IndonemerU ;  PresumpHouL  Thethixd  pangnphot 
the  syllabuB  to  the  opinion  originally  filed  la  this  case  (ante,  p.  277,)  ii 
erroneous,  and  the  law  is  the  reverse  of  the  proposition  there  stated. 
Where  there  is  no  evidence  of  the  date  of  an  indonementof  negotiable 
paper,  the  presumption  of  law  is,  that  it  was  made  before  the  matnritj 
of  the  paper,  and  that  the  holder  is  a  bona  fide  holder  for  value.  lEelam 
«.  Harlan,  20-462 ;  BeynMe  «.  Thomae,  2S-813;  Ljfon  v.  Martin,  81-411.] 

2.  ■  OoneideratUm.  Proof  that  there  was  no  oonaideration  for  the 
paper,  as  between  the  maker  and  payee,  is  not  of  itself  alone  sai&deBt 
to  OTerthrow  the  presamption.    [  Lyon  v.  Marim,  81-411.] 

Motion  for  JRehearing. 

This  case  was  decided  at  the  January  Term  1876  of  tfiit 
ooorty  anUy  p.  3T7,  where  a  fhll  statement  of  the  fttcts  will  he 
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found.  A  j  adgment  of  affirmance  having  been  entered,  Bahm, 
plaintiff  below  and  plaintiff  in  error,  filed  a  motion  for  a  re- 
hearing.   Said  motion  was  heard,  and  ifl  now  decided* 

Thacher  ^  SUphens^  for  plaintiC 
Alfred  EntiiSj  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Brbwbr,  J.:  Since  the  filing  of  the  opinion  in  this  case  the 
plaintiff  has  filed  a  motion  for  a  rehearing,  challenging  the 
propositions  laid  down  by  this  court  in  the  third  paragraph  of 
the  syllabus,  (ante^  p.  277,)  and  contending  that  in  consequence 
of  the  errors  therein  the  decision  of  the  case  was  also  erro- 
neous.   That  paragraph  is  as  follows  : 

"Where  the  indorsement  of  the  note  is  in  blank,  and  with- 
out date,  and  the  allegation  of  the  petition  that  it  was 
endorsed  before  due  is  denied  in  the  answer,  and  there  is  no 
evidence  as  to  the  date  of  the  indorsement,  any  defense 
against  the  payer  must  also  be  held  good  against  the  in- 
dorser  and  holder.'' 

Upon  a  reexamination  of  the  question^  and  a  review  of  the 
authorities,  we  are  satisfied  that  we  were  in  error,  and  that  the 
proposition  as  stated  is  not  the  law.  The  rule  is  the  reverse. 
Where  there  is  no  evidence  as  to  the  date  of  an  indorsement, 
the  presumption  of  law  is,  that  it  was  made  before  maturity, 
and  that  the  holder  is  a  bona  fde  holder  for  value.  We  over- 
looked this  proposition,  and  noticed  simply  the  issues.  That 
this  presumption  exists,  is  abundantly  supported  by  the  au- 
thorities. In  1  Daniels  on  Negotiable  Instruments,  p.  608,  it 
is  said,  that,  "The  mere  possession  of  a  negotiable  instrument, 
produced  in  evidence  by  the  indorsee,  or  by  the  assignee  where 
no  indorsement  is  necessary,  imports  prima  facie  that  he 
acquired  it  bona  fde  for  full  value  in  the  usual  course  of  busi- 
ness, before  maturity,  and  without  notice  of  any  circumstan- 
ces impeaching  its  validity,  and  that  he  is  the  owner  thereof, 
entitled  to  recover  the  full  amount  against  all  prior  parties. 
Tn  other  words,  the  production  of  the  instrument,  and  proof 
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that  it  is  genuine,  (where  indeed  such  proof  is  necessary,) 
prima  fade  establishes  his  case;  and  he  may  there  rest  it" 
And  again,  on  page  610:  ^^Countervailing  proof,  that  the  i<^. 
Btrument  was  executed  without  consideration  as  between  the 
original  parties — as,  for  instance,  where  it  was  executed  for  ac- 
commodation as  between  them,  or  that  the  consideration, 
originally  valid,  has  subsequently  failed — does  not  impair 
the  holder's  superiority  of  position,  and  he  may  still 
rest  bis  case  upon  the  instrument  itself,  from  which  it 
will  still  be  presumed  that  he  acquired  it  in  a  manner 
entitling  him  to  stand  upon  the  vantage-ground  of  a  6ona  jidt 
holder  for  value."  Parsons,  (2  Pars.  Notes  and  Bills,  9,)  is 
equally  emphatic:  ^'It  is  undoubtedly  a  general  presumption 
of  law,  that  indorsed  paper  was  indorsed  before  maturity. 
And  a  party  who  denies  thiSy  and  alleges  it  was  indorsed  when 
over-due,  must  prove  it;  nor  without  this  proof  can  he  avail 
himself  of  the  equities  of  defense."  The  authorities  cited  in 
note  I,  by  the  author,  fully  sustain  him.  Take  for  example, 
Pinkerion  v.  Bailer/,  8  Wend.  600,  which  holds :  "  When  the 
time  of  indorsement  becomes  material  to  let  in  the  defense  of 
payment,  etc.,  it  is  incumbent  upon  the  defendant  to  show  it, 
and  rebut  the  legal  presumption  arising  from  the  fiice  of  the 
transaction."  Edwards  on  Bills  and  Notes,  marg.  page  278, 
points  out  the  same  result  in  the  following  words:  "Nothing 
appearing  to  the  contrary,  the  presumption  of  law  is,  that  the 
indorsement  is  cotemporaneous  with  the  making  of  the  note, 
or,  at  all  events,  antecedent  to  its  becoming  due."  See  also. 
Story  on  Prom.  Notes,  4th  ed.,  §881;  James  v.  Chalmers,  6  N 
Y.  209;  Sperry  v.  Spalding,  45  Cal.  644;  Walker  v.  Davis,  88  Me. 
616;  Hall  v.  Allen,  87  Ind.  641;  Sloan  v.  Union  BanUng  Co.,  67 
Penn.  St.  470 ;  Pettis  v.  Westlake,  8  Scam.  626 ;  Moblet/  v.  Byan, 
14  111.  51.  In  this  last  case  it  is  said, "  Where  an  indorsement 
18  without  date  the  presumption  of  law  is,  that  it  was  made  be- 
fore the  note  became  due.  If  the  time  of  the  indorsement  be- 
comes material  for  the  purposes  of  defense,  it  is  incumbent  on 
the  maker  to  show  that  it  was  made  after  the  maturity  of  the 
instrument,  and  thereby  destroy  the  legal  presumption."    In 
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Byles  on  Bills,  p.  181,  the  law  is  thus  stated:  ^*  The  law  in  the 
absence  of  any  evidence  on  the  subject  presumes  a  transfer  to 
have  been  made  before  the  bill  was  due." 

But  it  is  scarcely  necessary  to  multiply  citations.  The  au- 
thorities are  uniform.  It  follows  therefore  in  this  case,  the 
notes  andindorsements  having  been  received  in  evidence  with- 
out any  proof  of  the  date  of  the  indorsements,  that  prima  facie 
the  plaintiff  held  them  discharged  of  all  equities  between  the 
original  parties.  To  obviate  this  conclusion,  counsel  for  the 
defendant  say,  that  when  it  appears  that  paper  was  fraudu- 
lently issued,  this  presumption  is  overthrown,  istnd  the  burden 
cast  on  the  holder  to  show  that  he  is  a  bonajide  holder.  Sndtk 
V.  Sac  Cowfity^  11  Wall.  189,  is  cited  in  support  thereof  While 
the  law  may  be  as  claimed,  we  do  not  think  this  a  case  where 
the  rule  applies.  It  does  not  appear  to  us  that  it  can  fairly 
be  said  that  these  notes  were  fraudulently  issued  Coleman^ 
Rahm  k  Co.  had  a  just  claim  against  the  lola  company.  That 
company  sold  the  major  part  of  its  assets  to  the  defendant. 
This  was  known.  The  managing  men  of  the  two  companies 
were  the  same.  Coleman,  Bahm  &  Co.  gave  up  their  claim 
against  the  lola  company,  and  received  the  pap^r  of  the  de- 
fendant. Part  of  this  paper  was  assumed  by  the  defendant  as 
a  payment  for  the  assets  purchased.  The  balance,  including  the 
notes  in  suit,  was  not  It  does  not  appear  that  Coleman,  Rahm 
k  Co.  knew  of  any  distinction,  or  that  they  acted  otherwise 
than  in  the  best  of  faith.  The  case  then  as  it  now  seems  to  us, 
stands  in  this  condition:  The  plaintiff  holds  notes  of  the  de- 
fendant discharged  of  all  equities  against  the  original  parties. 
They  were  issued  by  the  managing  officers  of  defendant, 
though  in  excess  of  their  actual  authority,  and  for  a  debt  for 
whicK  the  defendant  was  not  responsible.  They  were  therefore 
without  consideration.  This  defense,  though  good  against  the 
original  parties,  is  not  good  against  a  bonafde  holder  for  value 
receiving  the  paper  before  maturity.  It  seems  to  us.therefo|« 
that  the  district  court  erred  in  finding  against  the  pl^ntifi^  and 
tbatj.  the  judginent,  instead  of  being  affirmed,  as  was  first  or- 
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deredy  should  be  reversed^  and  the  case  remanded  for  a  new 
trial. 

We  are  under  obligations  to  the  learned  eonnsel  for  plain- 
tiff for  calling  our  attention  to  the  error  into  which  we  had 
fallen,  and  enabling  us  to  correct  it  before  it  had  passed  into 
the  reports,*  and  thus  through  its  general  circulation  possibly 
resulted  in  serious  wrong.  We  are  of  course  liable  to  make 
mistakes,  especially  uiider  the  pressure  of  so  much  business, 
and  so  many  cases;  and  it  is  a  source  of  pleasure,  a  satisfac- 
tion, to  know  tixat  our  proceedings  are  closejy  watched  by  able 
counsel,  for  it  leads  us  to  indulge  the  hope  that  we  shall  make 
no  serious  blunders  without  having  our  attention  called  to 
them. 

The  judgment  will  be  reversed,  and  cause  remanded  tor 
further  proceedings. 

All  the  Justices  concurring. 


Mabtik  L.  Rbad  ▼•  Nathah  K  Jswwkuhl 

m 

1.  SsT-OvF ;  Judgment  A  judgment  can  be  pleaded  as  a  set-off  in  an  action 
founded  upon  contract,  and  although  such  action  be  for  nnliqnidated 
damages.  [LeaoeMon  v.  Lo^onUnn,  3-628;  ISamer  «.  Oramford,  14-489; 
Slevem  v.  Able,  1&-684;  Hennan  v.  iftOer,  17-828;  Oamet  it.Shdbif,  17-474.] 

2. . A  personal  judgment  against  two  parties  is  a  joint  and  several 

obligation,  and  an  action  can  be  maintained  upon  it  against  either  of 
the  judgment-debtors  separately,  and  it  can  in  like  manner  be  used  as 

a  set-off  agunst  either.    [7\amer  v,  Orawford,  14-499.] 

Mrrcr  from  Cowley  District  Court 

AoTioir  by  Jeffries  to  recover  a  balance  of  |59.87  and  inter- 
est, alleged  to  be  due  for  work  and  labor.  On  appeal  to  the 
district  court  the  case  was  referred  to  T.  EL  8.  for  trial.  The 
referee  found  the  plaintiff's  claim  was  just,  and  that  Biead  had 
a  legal  set-off  amounting  to  |22.$0.    The  record  shows  Hiat  on 
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the  trial  Sead  offered  in  evidence  the  docket  of  a  justice  of 
the  peace  showing  a  legal  and  unsatisfied  judgment  in  IteacPs 
favor  against  Jeffries  and  another,  which  judgment  was  so  of- 
fered by  Head  as  a  further  set-off  against  plaintiff's  claim,  and 
that  the  referee  refosed  to  admit  the  docket,  or  to  allow  said 
judgment  in  stating  the  account  between  tbe  parties.  Excep- 
tions to  the  referee's  report  were  duly  filed.  Other  facts  are 
stated  in  the  opinion.  The  district  court  at  the  October  Term 
1874  overruled  all  the  exceptions,  and  confirmed  the  referee's 
report,  giving  judgment  in  &vor  of  Jeffries  for  $29.48,  and 
costs;  and  Bead  brings  the  case  here  on  error. 

Prj/or  ^  KageTy  for  plaintiff  in  error. 

L,  J.  Webby  and  2>.  A.  MiUingtonj  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Bbewbr,  J. :  During  the  year  1878  Read  was  the  owner  of 
a  lot  in  Winfield,  upon  which  he  was  putting  up  a  bank  build- 
ing. The  carpenter  work  was  let  by  contract  to  one  Tansey. 
Jeffries  was  employed  by  TanEiey,  and  did  work  under  him 
upon  the  building.  When  the  building  was  completed  there 
was  a  balance  still  due  Jeffries  for  his  work.  For  this  balance 
he  was  proposing  to  file  a  lien,  but  desisted  upon  the  state- 
ment of  Bead  that  another  party  had  filed  a  lien,  and  his 
promise  that  he  would  make  that  a  test  suit,  and  if  compelled 
to  pay  that  claim  would  pay  Jeffries  his. '  Bead  ac^usted  that 
claim  without  suit,  and  paid  a  reduced  amount  in  settlement 
of  it.  Thereupon,  the  time  to  file  a  lien  having  expired,  Jef- 
fries brought  this  action  to  recover  the  amount  due  for  his 
work. 

We  see  no  error  prejudicial '  to  the  plaintiff  in  error  in  the 
various  rulings  complained  of  except  in  the  one  matter  of  a 
set-off.  Bead  proposed  to  set  off  against  the  plaintiff's  claim 
a  judgment  in  his  favor  and  against  plaintiff  and  Tansey. 
This  was  disallowed,  and  in  this  we  think  was  error.  The 
judgment  was  a  proper  matter  of  set-off.  An  action  can  be 
maintained  on  a  judgment,  and  e  etmversoy  it  can  be  set  up  in 
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an  answer  and  ased  as  a  defense.  Barnes  v.  Simpson^  9  Ei& 
658.  Thoagh  the  judgment  was  against  two  parties  an  action 
could  be  maintained  upon  it  against  either  of  the  judgment- 
debtors,  and  in  like  manner  it  oould  be  used  as  a  set-oil 
against  either.  Gen.  Stat,  p.  188,  §§  1  and  4.  Counsel  con- 
tends that  the  action  was  one  for  unliquidated  damages  for 
breach  of  a  contract,  and  that  therefore  no  judgment  could  be 
made  a  set-off.  But  the  contrary  has  already  been  decided  by 
this  court.  Stevens  v.  Able.  ^  15  Eas.  584;  Pomeroy  on  Reni- 
edies,  §§  798,  799.  For  this  error  the  judgment  must  be  re- 
versed, and  the  case  remanded  for  a  new  triaL 

All  the  Justices  concurring. 


School  District  No.  57  v.  Board  ov  Eduoatiok  ov  Oirr  or 

Emporia,  ti  al. 

1.  ComriiTUTiONAL  Law;  Powers  of  Boards  of  EdueaHon;  School  DiatrietM. 
Section  99  of  chapter  100  of  the  laws  of  1872,  which  empowers  the 
board  of  education  of  cities  of  the  second  class  to  attach  to  such  dties 
for  school  purposes  adjacent  territory  nx>on  the  application  of  a  majoritj 
of  the  electors  of  such  territory,  is  constitutional  and  valid.  IDividon 
H<yward  Co,,  1&-194;  Oomm'rs  v.  Bunker,  ante,  498;  Vo9$  v.  School  DiOrid, 
18-467;  School  District  v.  SUUe,  29-67;  A.  T.  ds  &  F.  R  R  Co.  «.  Wilson, 
33-223.] 

2.  Notice  to  School  Districts,    Notices  in  such  cases  to  the  school 

district  to  which  such  territory  belonged,  is  not  a  condition  of  valid 
action. 

Mrar  from  Lyon  District  CowrL 

Some  time  prior  to  1872,  School  District  No.  67,  of  Lym 
county  J  was  duly  organized,  comprising  21  eighty-acre  tracts  of 
contiguous  territory,  adjoining  the  city  of  Emporia,  on  the 
east.  In  1872  said  district  voted  and  issued  bonds  to  the 
amount  of  $1^00,  and  erected  a  substantial  school-house.  In 
July  1878,  on  the  petition  of  J.  J.  Wright  and  eight  others, 
a  majority  of  the  electors  residing  upon  the  fiye  eighty-acre 
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tracts  immediately  adjacent  to  said  city,  the  Board  of  Educa- 
tion of  said  city  of  Emporia  attached  said  last-mentioned  tracts 
to  said  city  for  school  purposes.  An  appeal  (or  what  was  in- 
tended as  an  appeal — but  quoerty  is  such  an  appeal  allowed  by 
law?)  was  taken  by  E.  B.,  one  of  the  resident  electors  on  the 
detached  territory,  to  the  board  of  county  commissioners,  the 
proceedings  whereon  sufficiently  appear  in  the  opinion.  In 
June  1874,  this  action  was  commenced  in  the  district  court  by 
said  School  District  No  57 ^  as  plaintiff,  against  said  Board  of 
JSducation^  the  board  of  county  commissioners,  and  said  peti- 
tioners, Wright  and  others,  as  defendants.  Said  district,  in  its 
petition,  alleged  its  due  organization  as  a  school  district — the 
issuing  of  district  bonds — the  location  and  erection  of  a 
school-house — claimed  that  said  bonds  were  outstanding  and 
unpaid,  and  were  a  '^  valid  lien  upon  all  real  properly  con- 
tained in  said  school  district,  and  all  the  inhabitants  residing 
therein  were  and  still  are  bound  by  law  to  assist  in  the  dis- 
charge of  said  indebtedness.''  And  said  petition  contained 
also  the  following  averments : 

''And  your  petitioner  further  represents,  that  a  certain  num- 
ber of  evil-disposed  persons,  hereinafter  named,  for  the  pur- 
pose of  breaking  up  and  destroying  said  school  district,  and 
to  avoid  the  payment  of  their  share  of  the  bonds  so  issued  by 
said  school  district,  presented  to  the  board  of  education  of  the 
city  of  Emporia  the  following  petition,  to- wit,  [setting  forth  the 
petition  in  full — and  then  proceeding  as  follows:']  "And  after- 
ward, on  the  7th  of  July  1878,  the  following  action  was  had 
by  said  Board  of  Education  as  shown  by  the  records  of  said 
board : 

'"On  receipt  of  the  petition  from  the  majority  of  electors  living  on 
the  following  described  territory,  euch  territory  was  attached  to  the  city  of 
Emporia  for  school  purposes,  to- wit:  the  S.E.}  of  section  0,  the  N.  E.i^  of 
section  16,  (except  20  acres  in  northwest  comer  of  said  quarter-section  be- 
longing to  Marsh  and  Croswell ; )  also,  the  N.E.i  and  8.£.i  of  the  S.£.i  of 
said  section  16,  all  in  township  19.  range  11  east.  And  the  clerk  of  the 
school  board  was  instructed  to  notify  the  county  clerk  of  such  action.' 

"Which  action  of  said  Board  of  Education  of  the  citv  of  Em- 
poria your  petitioner  states  was  in  violation  of  law,  and 
contrary  to  equity  and  good  conscience,  and  therefore  abso- 
lutely void."  [Then  foSows  a  statement  of  the  appeal  taken  by 
E.  B.  to  the  county  boards  and  the  action  thereon  of  said  boara^ 
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after  which  is  the  foUomng:']  ^^The  plaintiff  avers  that  the  por- 
tion of  territory  that  the  county  commissioners  attempted  to 
detach  from  said  school  district  was  the  most  densely  popu- 
lated portion  of  said  district,  and  contained  more  wealth  than 
any  other  portion;  that  the  total  tameable  personal  property  in 
the  whole  district  for  the  year  1873  was  $50,726.40,  of  which 
the  sum  of  $47,401,  by  such  division  of  said  district,  ia  taken 
from  said  district,  and  released  from  its  proportion  of  the 
necessary  taxes  to  pay  off  and  discharge  said  bonded  indebted- 
ness; that  by  reason  of  said  attempted  detaching  of  said  ter- 
ritory and  property,  scbool-district  taxation  for  school  purposes, 
has  become  burdensome,  and  the  balance  of  the  inhabitants 
residing  in  said  school  district  have  been  compelled  to  dispense 
with  school  for  a  great  portion  of  the  year,  and  are  compelled 
to  raise  a  sinking  fund  toward  the  extinguishment  of  siud 
school  bonds,  and  it  has  had  a  tendency  toward  the  breaking-up 
and  destroying  the  entire  sohool  district  Wherefore,  and  in 
consideration  of  the  premises,  and  the  reasons  hereinafter 
named,  the  plaintiff  asks  that  the  order  of  the  board  of  county 
commissioners,  and  the  order  of  the  board  of  education  made 
as  hereinafter  set  forth,  and  all  the  acts  and  doings  of  said 
board  of  education  and  board  of  county  commissioners  in  the 

E remises  be  set  aside,  canceled,  and  rescinded,  and  declared  to 
e  absolutely  null  and  void,  and  henceforth  held  for  naught, 
for  the  following  reasons,  to-wit: 

^'  1st,  That  School  District  No.  67,  beinff  a  corporation,  act- 
ing under  and  by  virtue  of  the  laws  of  the  state  of  Tfansaa^ 
the  board  of  education  or  no  other  corporate  body  has  the 
right  to  detach  any  portion  of  its  territory. 

^^2d,  The  bonds  voted  and  the  indebtedness  incurred  by 
said  school  district  became  a  lien  on  all  the  real  property  of 
said  district. 

^'  8d,  No  person  or  corporation  can  absolve  themselves  from 
their  indebtedness  by  their  own  acts  except  by  payment  thereof. 

'^4th,  No  portion  of  the  corporation  can  withdraw  from  the 
main  body  except  by  a  majority  of  said  body,  or  the  judgment 
of  a  judicial  tribunal. 

^'  5th,  No  portion  of  a  corporation  can  shift  its  obligations  to 
another  portion  thereof  without  the  consent  of  the  whole  body. 

*^  6th,  School  District  No.  57  was  not  made  a  party  during  any 
of  the  proceedings  before  either  the  board  of  education  of  the 
city  of  Emporia,  or  before  the  board  of  county  oommissioDers. 

^*7th.  Said  board  of  education  had  not,  nor  had  the  county 
board  of  commissioners  any  jurisdiction  of  the  persons  residing 
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on  sAid  territory  attempted  to  be  detaohed  from  said  district 
who  were  not  petitioners  asking  to  be  detached,  nor  jurisdic- 
tion over  the  property  of  said  non-petitioners." 

The  defendants  demurred  to  the  petition,  for  that  it  did  not 
state  facts  sufEicient  to  constitute  a  cause  of  action.  The  dis- 
trict court,  at  the  September  Term  1874,  sustained  the  de- 
murrer, dismissed  the  petition,  and  gave  judgment  in  favor  of 
the  defendants  for  costs.  The  School  District  appeals,  and  brings 
the  case  here  on  error. 

JP.  M  Smithy  for  plaintiff,  contended,  that  the  school  district 
not  being  made  a  party  to  the  proceedings,  the  action  of  the 
board  of  education  and  county  board,  were  void,  and  cited  6 
Eas.226;  7Kas.482;  llKas.128;  8  Mich.  100;  12  Mich.  890. 
As  no  notice  was  given  to  the  persons  whose  rights  were  to  be 
affected,  the  proceedings  of  both  said  boards  were  void.  8  Eas. 
188, 148;  1  Douglas,  890.  The  board  of  education  of  the  city 
of  Emporia  has  not  any  legal  or  constitutional  power  to  reach 
beyond  the  corporate  limits  of  the  city  and  take  territory  of  a 
duly-organized  school  district  and  attach  such  territory  to  the 
city  for  school  purposes.  Sec.  99  of  ch.  100,  laws  of  1872,  under 
which  defendants  claim  the  power  to  act,  is  clearly  unconstitu- 
tional. But  if  a  city  board  of  education  can  exercise  such 
powers  in  any  case,  it  cannot  be  done  without  notice  to  the 
district.  If  such  should  be  held  to  be  the  law,  notice,  and  the 
writ  of  subpoena,  and  summons  may  as  well  be  abolished,'  and 
the  people  left  to  such  marauders  as  the  board  of  education  of 
the  city  of  Emporia  have  shown  themselves  to  be  in  this  case. 

M  TT.  Ckmmnghamj  for  defendants,  contended  that  the  school 
board  of  the  city  of  Emporia  had  a  right  to  detach  the  terri- 
tory mentioned  in  its  order  and  attach  it  the  city  for  school 
purposes,  and  to  levy  and  collect  taxes  on  property  therein  for 
the  support  of  the  schools  of  that  city.  (Sec.  99,  ch.  100,  Laws 
1872.)  That  the  legislature  has  undoubted  power  to  pass  such 
acts,  see  Cooley's  Const  Lim.  192, 198.  The  only  jurisdictional 
fact  required  by  this  section  is,  that  application  be  made  to  the 
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board  bj  a  majority  of  the  electors  of  territory  sooght  to  be 
attached;  and  such  an  application  the  petition  shows  the  board 
had. 

The  opinion  of  the  conrt  was  delivered  by 

Brewer,  J. :  Is  §  99  of  chap.  100  of  the  laws  of  1872  constita- 
tional  ?  If  so,  and  adjacent  territory  is  sought  to  be  attached 
to  a  city  for  school  purposes,  by  the  board  of  education,  is 
notice  to  the  school  district  to  which  the  territory  belonged,  a 
condition  of  valid  action?  These  are  the  only  questions  in 
this  case. 

The  section  empowers  the  board  of  education  of  a  city  of 
the  second  class  to  attach  to  it  for  school  purposes  adjacent 
territory  upon  the  application  of  a  majority  of  the  electors  of 
such  territory.  What  provision  of  the  constitution  does  this 
violate?  Counsel  refer  us  to  none,  and  we  fiiil  to  perceive  any. 
He  seems  to  rest  his  claim  upon  the  proposition  that  the  legis- 
lature cannot  take  A.'s  property  and  give  it  to  B.  But  we  de 
not  see  how  that  proposition,  correct  as  it  may  be,  applies  to 
this  case.  No  man's,  no  corporation's  property,  is  disturbed. 
The  school  district  from  which  this  territory  was  detached, 
does  not  own  it-  Neither  does  such  territory  become  the 
property  of  the  city  when  attached  to  it  The  property  re- 
mains the  property  of  the  same  individuals  after  as  before  the 
change.  All  that  is  done  is,  to  change  the  territory  from  one 
school  district  to  another.  Power  to  change  school-district 
boundaries  seems  to  be  as  full  in  the  legislature,  as  the  power 
to  change  county  boundaries ;  and  as  to  that,  see  the  recently  de- 
cided cases  of  i)imfo?i  of  Howard  Oo.j  15  Kas.  194,  and  OmmWs 
of  Sedgwick  County  v.  Bunker^  ante,  p.  498.  The  county  super- 
intendent is  given  power  to  create  new  school  districts,  or 
change  the  boundaries  of  old.  No  provision  is  made  for  notice. 
(Gen.  Stat,  p.  915,  §  10.)  Yet  can  there  be  any  question  of  the 
validity  of  his  acts  in  these  matters?  It  may  be  that  at  times 
grievous  wrong  is  done  by  the  legislature  in  changing  the 
boundaries  of  counties,  or  school  districts,  but  that  is  a  matt^ 
beyond  the  power  of  the  courts  to  control.    Application  must 
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be  made  to  the  tribanal  that  decreed  or  authorized  the  change. 
Neither  can  the  courts  annul  the  change  because  the  burden  of 
taxation  is  largely  increased  upon  the  undetacbed  territory. 
Given,  power  in  the  legislature  to  do  an  act,  and  the  wisdom 
of  the  act,  as  well  as  the  hardships  which  may  result  therefrom, 
are  solely  for  the  consideration  of  that  body. 

Nor  is  it  necessary  that  notice  be  given  to  the  school  district. 
It  has  no  such  vested  rights  as  to  prevent  the  change  of  its 
boundaries  without  notice  and  a  hearing  before  some  tribunal. 
In  this  case  it  appears  that  one  of  the  electors  upon  this  territory 
appealed  to  the  county  commissioners  from  the  order  of  the 
board  of  education,  and  they  in  consultation  widi  the  county 
superintendent  modified  somewhat  the  order  of  the  board  of 
education.  But  still  it  does  not  appear  that  the  school  district 
participated  in  or  had  any  notice  of  any  of  the  orders  or  pro- 
ceedings, nor  was  notice  as  we  think  necessary. 

It  is  unnecessary  to  consider  the  ruling  of  the  court  upon 
the  motion  to  strike  out  parts  of  the  petition,  for  upon  the 
whole  petition  we  do  not  see  any  reason  to  hold  the  proceed- 
ings of  the  board  of  education  void,  or  the  section  cited  anoon- 
fltitutional. 

The  judgment  will  be  afiKrmed« 

All  the  JosticeB  concurring. 
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B.  SnydbRi  ei  aLf  v.  Boabb  ov  Ed0gatiok  ov  Citt  ov  Paoljl 

Trbabubbb  ov  Board  ov  EDiruGATioir;  Authority  to  Pay  Maneyt.  Thetreas* 
urer  of  the  board  of  education  of  a  dty  ia  anthorised  to  pay  out  money 
only  upon  a  warrant  duly  signed,  etc.  When  therefore,  he  and  his 
bondsmen  are  sued  by  the  board  for  failing  to  pay  over  money  in  hii 
bands  to  his  successor  in  office,  it  is  no  defense  to  the  action,  that  the 
board  was  indebted  to  a  third  party  on  a  contract  for  bnilding  a  achoo! 
house,  that  the  treasurer  had  without  the  knowledge  or  authorify  of 
the  board  loaned  money  to  such  contractor,  and  tendered  an  unac- 
cepted order  from  such  contractor  on  the  board  for  the  amount  of  the 
loan.    iMcCubbin  v.  City  of  Atchison,  12-160.] 


Error  from  Miami  District  CovrU 

Action  by  the  Board  of  Edueaiion  of  the  City  of  Paola  against 
Snyder  as  principal,  and  nine  others  as  sureties,  to  recover 
moneys  alleged  to  belong  to  said  Board  of  Education^  and  which 
came  to  Snyder's  hands  as  treasurer  of  said  board,  and  which 
he  neglected  and  refused  to  pay  over  to  his  successor  in  offic'. 
The  defense  interposed,  and  the  proceedings  at  the  trial,  are 
sufficiently  stated  in  the  opinion.  Trial  at  the  September  Term 
1878  of  the  district  court,  J.  B.  S.,  judge  pro  ton.,  presiding. 
Verdict  and  judgment  in  favor  of  the  plaintiff  for  $3fil9.Z2, 
Snyder  and  others  bring  the  case  here  on  error. 

W*  -B.  Wagstaffy  and  W.  B.  Braymcm^  for  plaintiffs  in  error. 
B,  F,  Simpson^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brewer.,  J.:  Two  questions  are  presented  by  plaintiffs  in 
error.  First,  an  alleged  error  in  the  modification  of  an  in- 
struction; and  second,  that  the  verdict  is  contrary  to  the  evi- 
dence.    Of  these  in  their  order. 

The  action  was  against  an  ex-treasurer  of  the  school  district 
of  Paola,  and  the  sureties  on  his  bond,  for  not  paying  over  to 
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his  successor  in  office  the  funds  claimed  to  be  in  his  hands. 
Among  other  defenses  the  treasurer  tendered  an  order  drawn 
by  one  L.  E.  Post  on  the  board  of  education  and  in  his  favor 
for  f  2,040,  and  claimed  that  the  board  owed  said  Post  at  least 
that  amount  on  a  contract  for  building  the  school-house.  Post 
bad  been  tbe  contractor  for  a  large  school-building  just  built 
for  the  plaintiff.  Snyder,  as  treasurer,  had  loaned  money  of 
the  school  fund  to  some  sub-contractors  under  Post,  and  had 
received  this  order  from  Post  in  payment  of  the  loan.  There 
was  a  conflict  in  the  testimony  as  to  whether  this  loan  had 
been  made  by  the  treasurer  on  his  own  responsibility,  or  with 
the  knowledge  and  approval  of  the  board  of  education.  The 
order  was  not  accepted.  Upon  this,  counsel  asked  the  instruc- 
tion, ^^If  the  jury  find  from  the  evidence  that  the  plaintiff  on 
the  7th  of  May  1878  owed  L.  E.  Post  the  amount  of  said 
order,  then  it  was  the  duty  of  the  board  to  accept  said  order 
and  credit  his  account  for  the  amount."  This  was  modified 
by  the  court  by  adding,  ^'provided  they  should  find  said  order 
was  in  payment  of  a  loan  made  by  authority  of  the  board,  or 
subsequently  ratified  by  said  board."  Ought  the  court  to  have 
given  the  instruction  as  offered?  and  was  there  error  in  the 
modification?  We  think  not.  At  least,  we  see  nothing  of 
which  the  plaintiffs  in  error  can  complain.  That  no  action  can 
be  maintained  upon  an  unaccepted  order,  is  clear.  McGubbinv. 
CUy  of  Atchison^  12  Kas.  166.  True,  it  is  sometimes  treated 
as  an  equitable  assignment  of  a  claim  for  money  due,  and  sus- 
tained upon  that  ground.  But  it  is  not  the  duty  of  the  board 
of  education,  or  the  common  council  of  a  city,  or  the  board 
of  conmiissioners  of  a  county,  to  permit  their  respective  treas- 
urers to  p%y  out  money  on  their  own  responsibility,  and  to 
whomsoever  they  see  fit,  and  then  accept  in  lieu  of  said  money 
orders  drawn  on  them  by  their  respective  creditors.  The  treas- 
urer was  at  liberty  to  ^^pay  moneys  only  upon  a  warrant  signed 
by  the  preBident,^  etc.  Laws  1872,  p.  223,  §  111.  Whatever 
moneys  he  received  it  was  his  duty  to  hold  until  such  a  war- 
rant was  presented;  and  upon  settlement  he  most  return  either 
the  money  or  tbe  warrant.     Any  other  rule  would  be  fraught 
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with  great  danger.  It  would  open  the  door  to  specalation  on 
the  part  of  treasarers,  to  unjust  preferences  of  creditors,  and 
consequent  litigation.  It  would  tend  to  prevent  that  orderly 
arrangement  of  the  financial  affiiirs  which  results  in  regular 
and  not  excessive  taxation.  The  treasurer  is  not  the  financial 
agent  of  the  board.  He  is  simply  the  custodian  of  the  funds. 
The  board  determines  its  own  financial  matters — settles  what 
debts  shall  be  contracted,  and  when  paid  — what  taxes  shall  be 
levied,  and  which  of  matured  obligations  shall  be  first  paid.  It 
makes  its  own  contracts,  and  settles  with  its  contractors.  To 
permit  the  mere  custodian  of  its  funds  to  interfere  in  these 
matters,  would  be  to  introduce  inexplicable  confusion.  If  he 
may  advance  to  one  creditor  of  the  board,  and  compel  the  lat- 
ter to  accept  an  order  for  the  debt  in  lieu  of  the  money  in  hiB 
hands,  he  may  to  another,  and  so  become  himself  the  financial 
agent  and  manager  of  the  board.  How  easy  the  way,  and  how 
strong  the  temptation  to  personal  profit,  if  such  a  rule  could  be 
sustained !  How  many  of  the  municipalities  of  thb  state  find 
their  obligations  depreciated  in  value,  and  passing  in  the  mar- 
ket for  less  than  their  face!  Oive  the  treasurers  the  power  im- 
plied by  this  instruction,  and  how  speedily  would  all  the  funds 
pass  out  of  the  treasurers'  hands,  not  as  the  official  boards 
might  deem  best,  but  as  the  friendships  or  the  interest  of  the 
treasurers  should  dictate.  But  it  is  needless  to  pursue  this  line 
of  thought  further.  The  evils  attendant  upon  such  practices 
have  been  too  often  and  too  clearly  explained  to  need  argument 
or  illustration  here.  The  statute  forbids  the  treasurer  to  pay 
out  money  except  upon  a  duly-authenticated  warrant,  and  nei- 
ther law  nor  equity  will  help  him  to  disobey  the  statute  with 
impunity.  The  instruction  as  asked  was  not  the  jaw,  and  as 
modified  contained  no  error  of  which  the  plaintiffi  in  error 
can  complain. 

The  second  matter  of  error  claimed  is,  that  the  verdict  is 
against  the  evidence.  The  point  here  is  tixis:  The  treasurer 
served  two  terms.  The  bond  sued  on  was  given  for  his  second 
term,  commencing  in  May  1872.  It  is  claimed  that  the  mis- 
appropriation of  funds  was  in  December  1871,  and  therefore 
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not  covered  by  this  bond.  Of  course,  if  the  misappropriation 
was  in  ISTl,  the  sureties  on  this  bond  were  not  responsible. 
An  examination  of  the  testimony  fails  to  leave  in  our  minds  a 
conviction  as  to  when  the  misappropriation  took  place.  The 
order  is  dated  May  7th  1878.  It  refers  to  a  note  given  by  the 
sub-contractors,  and  purports  to  be  on  account  of  that  note. 
The  note,  which  is  both  a  receipt  and  note,  bears  date  Decem- 
ber 1st  1871.  But  the  note  is  for  t(2,000,  and  calls  for  six  per 
cent  interest.  The  order  is  for  $2,040.  Snyder,  the  treasurer, 
testifies  that  the  order  was  given  for  the  note.  Why  did  it  not 
include  all  the  interest?  He  says  that  the  accrued  interest  was 
included  in  a  settlement  made  in  May  1872;  but  still  there  was 
a  year's  interest  subsequent  to  that  settlement.  Again,  in  ref- 
erence to  the  loan  itself  the  testimony  is  not  clear.  It  would 
seem  that  a  loan  of  $10,000  to  EL  M.  Holden  of  Kansas  City 
First  National  Bank,  was  made  in  December  1871,  and  tacitly 
authorized  and  approved  by  the  board.  Snyder  testifies  that  a 
part  of  this  $10,000  supposed  to  have  been  loaned  to  Holden 
was  really  the  loan  to  the  sub-contractors,  and  that  the  note 
was  given  at  the  time  the  loan  was  made.  But  he  never  pre- 
sented the  note  until  the  final  settlement  in  May  1878,  though 
he  says  some  of  the  board  knew  of  its  existence  prior  thereto. 
Again,  he  testifies  that  he  informed  the  school  board  of  loan- 
ing Holden  the  $10,000  about  the  time  of  making  the  loan^ 
and  that  he  made  the  loan  December  10th  1871.  This  would 
make  the  note  dated  ten  days  before  the  loan.  Again,  it  ap- 
pears from  his  testimony  that  he  had  some  private  transactions 
with  the  sub-contractors,  and  that  they  owed  him  some  money. 
Still  again,  the  attention  of  the  learned  counsel  does  not  seem 
to  have  been  called  to  the  time  of  this  misappropriation  until 
the  filing  of  tiie  motion  for  a  new  trial.  At  least,  no  reference 
is  made  to  the  matter  in  either  the  instructions  ^ven  or  those 
refused.  The  district  court  which  heard  the  testimony  over- 
ruled the  motion  for  a  new  trial  based  upon  this  ground. 
Under  these  circumstances  we  are  unwilling  to  hold  that  it  is 
clear  that  the  misappropriation  which  unquestionably  was  not 
disclosed  to  or  known  by  the  board  until  during  the  life  of  the 
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bond  Bued  on  waB  acta  ally  made  prior  to  its  execution.  The 
custody  of  the  funds  during  both  the  year  covered  by  this 
bond,  and  that  immediately  prior,  was  in  one  of  the  defend- 
ants, the  treasurer:  The  board  prove  a  defalcation  made  mani- 
fest toward  the  close  of  the  last  year.  The  settlement  made 
at  the  close  of  the  first  year  was  satisfactory,  and  showed  noth- 
ing wrong.  While  now  the  assertion  of  the  treasurer,  unsup- 
ported by  other  testimony,  (for  neither  the  contractors  nor  the 
sub-contractors  are  witnesses,  and  no  other  witness  testified  to 
any  knowledge  of  the  transaction,)  is,  that  the  misappropria- 
tion was  during  the  first  year,  yet  there  are  many  circumstan- 
ces tending  to  discredit  this  assertion,  and  we  cannot  say  that 
those  circumstances  are  not  sufficient  to  warrant  the  verdict 

We  are  compelled  therefore  to  order  an  affirmance  of  the 

judgment 

I 

All  the  Justices  concurring. 


K.  P.  Qrbog  v.  J.  M.  Obobgb  ft  Co. 

L  Prmsmtatiob  of  Bank  Chbck;  Demand  and  J2s/umZ  ^  PaymenL  la 
presenting  a  check  for  payment  to  the  bank  upon  which  it  is  drawn,  no 
particular  form  of  expression  is  necessary  to  make  a  legal  demand  and 
refusal.  It  is  sufficient  if  it  clearly  appears  that  the  bank,  after  demand, 
declines  to  honor  the  check ;  and  refusing  to  pass  the  check  to  the  credit 
of  the  holder,  is  a  dishonor  of  it. 

2.  Ikstbuctions  —  When  Inapplicable,  not  Error  to  JR^tMe.  It  is  not  error  to 
refuse  instructions  which,  however  correct  as  propositions  of  law,  do 
not  seem  applicable  to  the  facts  in  evidence,  or  likely  to  assist  the  jnry 
in  coming  to  a  correct  conclusion.  IBurton  v^Shoemater^  7-17;  TblbmoM 
9.  Jonee,  13-438 ;  Eaper  o.  Blair,  24-^74;  R.  R.  Co.  v.  Hay,  31-177.] 

8.  Drawbb  or  Chbck;  Liability;  DUigenee  qf  Drawee,  In  order  to  charge 
the  drawer  of  a  check,  the  same  strict  rule  of  diligence  in  makii^  de- 
mand and  giving  notice  of  nonpaytnent,  does  not  obtain  as  in  cases  of 
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ordinary  bills  of  exchange.    As  a  general  rule,  he  is  not  discharged 
nnlesB  he  suffers  some  loss  in  consequence  of  the  delay  of  tiie  holder. 

Error  from  Miami  District  CcvrL 

Action  brought  by  George  ^  Co.  against  Gregg^  on  a  bank 
check  which  reads  as  follows : 

Paola,  Eamsas,  Kov.  Ist,  1869. 
Paola  Bane,  A.  Thomas  ft  Co.,  Bankers: 

Pay  J.  M.  George  &  Go.  one  hundred  and  twenty  dollars, 
(J120.00.)  K  P.  Gregg  &  Co. 

On  said  check  was  the  following  indorsement:  "This  is 
correct,  and  should  be  deducted  from  my  account  to  date  of 
suspension. — N.  P.  Gregg  &  Co."  The  answer  admits  the 
execution  of  check  and  indorsement;  denies  that  the  check 
was  presented  to  the  bank  for  payment;  denies  that  payment 
thereof  was  refused  by  the  bank;  avers  that  on  said  Nov.  1st 
1869,  and  for  a  long  time  thereafter,  Gregg  had  on  deposit 
with  Paola  Bank  (A.  Thomas  &  Co.,)  and  to  his  credit  in 
said  bank  $700,  and  bad  George  in  a  reasonable  time  after 
the  receipt  of  said  check  presented  the  same  to  said  bank  and 
demanded  payment,  the  money  would  have  been  paid;  denies 
that  on  Nov.  10th  1869,  or  at  any  time  thereafter,  that  George 
notified  Gregg  of  the  suspension  of  said  bank,  or  that  the 
bank  bad  refused  payment  of  said  check  on  presentation;  and 
denies  that  George  at  any  time  thereafter  ever  demanded  pay- 
ment of  Baid  check  from  the  said  Gregg;  and  avers  that  said 
Paola  Bank  was  open  and  doing  a  banking-business  on  the 
1st,  2d,  3d  and  4th  days  of  November  1869,  and  that  George 
accepted  said  check  in  payment  of  said  $120.  The  answer 
ftirther  avers,  that  a  long  time  afterward,  on  December  1st 
1869,  George  came  to  Gregg  and  told  him  that  A.  Thomas  & 
Co.,  Bankers,  Paola  Bank,  had  failed,  and  he  still  held  the 
$120  check  unpaid,  and  had  never  presented  it  to  said  bank 
for  payment,  and  that  George  did  not  then  claim  the  same 
from  Gregg,  but  said  that  he  desired  to  present  his  claim  for 
said  check  against  the  assignee  in  bankruptcy  of  A.  Thomas 
&  Oo.  for  allowance,  and  then  and  there  requested  Gregg  to 
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relinqaieh  his  claim  in  writing  to  said  check,  and  in  oom> 
pliance  with  said  request  Gregg  then  wrote  and  signed  the 
memorandum  on  said  check.  Trial  at  the  September  Term 
1872  of  the  district  court.  Verdict  and  judgment  in  favor  of 
plaintifis  for  |144.86,  and  Qregg  brings  the  case  here  on  error. 

W.  JB.  Wagstaff^  and  0.  A.  Toualeyy  for  plaintiff  in  error. 
B.  F.  Simpson^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Bbewer,  J. :  This  was  an  action  on  a  check.  It  was  a  check 
drawn  by  Gregg  on  November  let,  on  A.  Thomas  k  Co., 
bankers  of  Paola,  and  on  the  same  day  given  to  George  ft  Co. 
On  the  2d  it  was  presented  to  the  bank.  It  is  not  disputed  by 
counsel  that  this  was  in  due  time.  But  it  is  claimed  that  no 
demand  was  made  for  money  on  the  check,  that  the  party 
simply  sought  to  use  it  in  buying  exchange.  We  quote  the 
plaintiff's  testimony  on  cross-examination  on  this  point,  and 
there  is  no  contradictory  testimony: 

*^  November  1st  1869,  Gregg  gave  me  that  check  at  our 
store-room,  near  the  door.  Don't  know  time.  At  an  early 
hour  next  day,  I  presented  the  check  to  Mr.  Edwards  in  Paola 
bank,  who  then  said  to  me  they  were  not  selling  exchange, 
that  day,  on  St.  Louis.  I  did  not  demand  exchange  on  any 
particular  bank.  I  wanted  exchange  on  St  Louis.  I  de* 
manded  no  other  exchange.  Edwards  slipped  my  order  back, 
and  said  they  were  not  selling  exchange.  I  kept  the  check. 
I  went  into  the  bank  with  money  and  this  check,  and  asked 
for  exchange  on  St.  Louis.  I  asked  the  bank  to  rive  me 
credit  on  account;  it  refused.  /  took  my  numey  ccnd  cheek  and 
left  the  bank;  I  did  not  ask  the  bank  to  give  me  money  on  thai 
check;  I  did  not  want  the  m^mey.  Never  after  presented  the 
check." 

On  his  direct  examination  plaintiff  had  testified  in  general 
terms,  that  he  ^^  presented  the  check  for  payment — the  bank 
did  not  pay  it-^the  bank  refdsed  to  pay  it"  This  seema  to 
as  clearly  sufficient  Waiving  all  question  as  to  the  matter  of 
exchange  on  St.  Louis,  it  appears  that  he  asked  the  bank  to 
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<a*edit  the  check  to  his  aoconnty  and  it  reftised.  This  was  a 
dishonor  of  the  check.  It  was  nnneceesary  after  that  to  go 
Cbroagh  the  form  of  specifically  demanding  its  payment  in 
cash  over  the  counter.  Demand  and  refusal  may  be  neces- 
eary;  but  no  particular  form  or  expression  is  essential  to 
either.  It  is  sufficient  if*  it  clearly  appears  that  the  bank, 
after  a  demand,  refnses  to  accept  the  check  as  of  the  value  its 
&ce  indicates. 

The  learned  counsel  for  plaintiff  in  error  criticise  the  in- 
structions asked  by  the  defendant  and  refused,  as  also  the 
single  instruction  given  at  the  instance  of  the  plaintiff.  The 
last  sentence  in  the  latter  is  in  these  words:  ^^And  the  holder 
of  a  check  is  not  required  to  present  it  to  the  bank  to  which 
it  is  directed  for  payment  more  than  once,  when  on  the  first 
presentation  the  bank  has  refused  to  pay  the  same^  Counsel  con- 
tend that  ^Hhis  carries  upon  its  face  to  the  jury  the  assumption 
by  the  court  that  Oeorge  had  once  presented  this  check  to 
the  bank  and  demanded  payment  which  was  refused,  and  it 
was  unnecessary  to  present  it  a  second  time.''  We  fail  to  see 
any  such  assumption.  The  whole  instruction  is  a  statement 
of  an  abstract  proposition  of  law.  There  is  in  terms  no  ref- 
erence to  the  parties  or  facts  in  the  case.  And  any  assumption 
which  it  carries,  grows  out  of  the  fact  that,  though  an  ab- 
stract proposition,  it  is  applicable  to  the  facts  as  they  ap- 
peared in  evidence. 

Counsel  insists  that  the  court  erred  in  rising  the  first 
and  second  instructions  asked  by  defendant  Those  instruc- 
tions refer  to  the  relations  of  banker  and  customer,  and  the 
effect  of  drawing  a  check  upon  the  money  in  the  hands  of  the 
banker.  It  may  be  that  they  state  the  rules  of  law  correctly, 
but  we  &il  to  see  how  they  would  have  assisted  the  jury  in 
this  case,  which  is  a  controversy  between  the  drawer  and 
holder  of  the  check.  At  any  rate  they  are  not  so  pertinent  to 
the  issue  as  to  make  the  refusal  to  give  them  an  error  calling 
for  a  reversal. 

An  instruction  was  asked  and  refused,  which  stated  the  law 
in  respect  to  the  failure  to  give  notice  of  the  non-payment| 
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and  Btated^tbe  law  eorreetly  as  applied  to  ordinary  biUs  of  ex- 
change. Tbe  law  is  not  so  rigid  in  respect  to .  checks.  The 
foilure  to  make  demand  within  a  reasonable  time,  and  to  give 
notice  of  noiv^payment  by  the  sacceeding  day,  does  not  abso- 
lately  discharge  the  drawer.  It  is  sometimes  said  that  die 
drawer  is  the  principal  party,  the  one  primarily  liable  on  the 
check;  perhaps  this  is  not  strictly  correct;  and  yet,  unless  iht 
drawer  has  suffered  some  loss  by  a  failure  to  make  demand 
and  give  notice,  he  is  not  ordinarily  discharged  from  liability. 
In  8  Kent,  p.  104,  note  "a,"  it  is  said,  ^^The  drawer  of  a  chedc 
is  not  a  surety,  but  a  principal  debtor,  as  much  as  the  maker 
of  a  promissory  note.  It  is  an  absolute  appropriation  of  so 
much  money  in  the  hands  of  the  banker  to  the  holder  of  the 
check,  and  there  it  ought  to  remain  until  called  for;  and  the 
drawer  has  no  reason  to  complain  of  delay  unless  upon  the 
immediate  &ilure  of  his  banker.  By  unreasonable  delay  in 
such  a  case,  the  holder  takes  the  risk  of  the  failure  of  person 
or  bank  on  which  the  check  is  drawn.  This  is  quite  distinct 
from  the  strict  rule  of  diligence  applicable  to  a  surety,  in 
which  light  stands  the  endorser."  Story  on  Prom.  Notes, 
§§490-498,  and  notes;  Little  v.  Phcmix  Bank,  2  Hill,  425;  Les- 
ter V.  JoneSy  8  Bush.  (Ey.)  857;  Pack  v.  Thomas^  18  Smedes  ft 
Mar.  11;  Kemblen  v.  MillSy  1  Manning  ft  Granger,  757;  Byles 
on  Bills,  p.  14.  We  think  the  court  did  not  err  in  refusing 
the  instruction. 

These  are  all  the  questions  it  seems  necessary  to  notice, 
and  in  them  appearing  no  error  the  judgment  will  be  af- 
firmed. 

All  the  Justices  coocanring. 
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TORBBTT  EnTRBKBK  ▼•   MORRIB  HoWARD,  Adfn%  ^. 

1.  Tax*Djbed  -^Whm  Void  on  (to  Faoe,  A  tuc-deed  ehowing  upon  its /ace 
that  it  i8  baaed  upon  a  sale  made  to  the  ooanty  in  1862,  fbr  the  taxes  of 
1861,  and  an  assignment  of  the  sale-certificate  by  the  county  clerk  in 
December  1865,  is  Void.  [Shoai  v.  WcUkar,  6-^;  Sapp  v.  MorriU,  8-677; 
Hubbard  v.  Johmm,  18-682.] 

S.  Action  to  Qnm  Trruc ;  Under  See.  694  of  the  Code;  Peffttofw  A  petition  to 
qniet  title,  filed  under  {  569  of  the  cod«  of  1862,  the  same  as  {  094  of  the 
code  of  1868,  which  alleges  in  general,  terms  that  the  plaintiff  is  the 
owner  and  in  peac^ble  possession  of  the  land,  describing  it,  and  that 
defendant  sets  up  and  claims  an  estate  and  interest  therein  adverse  to 
to  the  estate  and  interest  of  the  plaintiff,  but  without  disclosing  the 
nature  or  source  of  that  adverse  estate,  and  praying  that  defendant  be 
compelled  to  show  his  title,  and  that  it  be  adjudged  null  and  void  as 
against  the  plaintiff,  is  sufficient  to  sustain  a  decree  quieting  title,  as 
against  any  objections  at  least  made  in  a  collateral  attack.  [Eaten  v, 
QUe8,  5-24 ;  DeugUm  v.  JVtoum,  16-515 ;  Cariiunight  v.  McFadden,  24-^62.] 

8.  — —  Seed,  Authenticating  Affidavit.  As  against  a  like  attack,  a  decree 
Is  not  invalidated  by  the  mere  omission  of  the  clerk  of  the  court  in 
whicb  the  action  was  pending  to  attach  the  seal  of  the  court  to  the 
affidavit  for  publication  taken  befi>re  him,  and  authenticated  hy  his 
signature,  when  it  appeared  that  such  affidavit  was,  prior  to  the  decree, 
presented  to  the  court  for  its  consideration,  and  by  it  approved. 

Mror  from  Miami  District  Court. 

In  July  1868,  one  Joel  Abbott  commenced  an  action  against 

Horace  B.  Smith,  to  quiet  his  title  to  the  S.E.J  of  section  9, 

tovenship  17,  range  24  east,  160  acres  of  land  in  Miami  county. 

The  action  was  brought  under  §569  of  the  code  of  1859, 

(same  as  §594,  code  of  1868.)      Smith  resided  in  Indiana. 

An  affidavit  for  publication  was  made  by  S.  S.  0.  before  the 

clerk  of  the  district  court    Publication  was  made,  and  proof 

of  such  publication  was  duly  made  and  filed.     On  the  9th  of 

December  1868,  said  cause  of  '^Abbott  against  Smith/'  was 

tried — the  journal  entry  thereof  being  as  follows: 

(TOfc.)  "And  now  comes  the  said  Joel  Abbott  by  his  attor- 
ney W.  jEL  Wagstaff,  and  the  said  Horace  B.  Smith  still  failing 
to  plead,  answer  or  demur  to  the  said  petition,  and  thereupon 
this  touse  came  on  for  hearing  on  the  petition  and  testimony 
oflfered  in  this  cause;  and  the  court  having  heard  the  evidence 
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and  arguments  of  counsel,  and  being  fully  advised  in  the  prem- 
ises does  find  that  the  defendant  Horace  B.  Smith  has  beeD 
duly  notified  of  the  pendency  and  prayer  of  said  petition  by 
six  weeks'  publication  in  the  Miami  Coimiy  Advertiser^  a  news- 
paper published  at  Paola,  and  of  general  circulation  in  said 
county  of  Miami  in  the  state  of  ^nsas,  as  required  by  law; 
and  the  court  further  finds  that  the  said  Joel  Abbott  has  the 
legal  title  to,  and  is  in  the  peaceable  possession  of,  the  prem- 
ises described  in  said  petition  to-wit,  the  S.E.^  section  9,  town- 
ship 17,  range  24  b.  of  sixth  principal  meridian  in  Kansas.  It  is 
therefore  considered  by  the  court  that  Joel  Abbott,  plaintiff, 
has  the  legal  title  to  and  possession  of  the  premises  in  said 
plaintiff's  petition  described;  and  it  is  further  considered  and 
adjudged  by  the  court,  that  the  claim  of  the  said  Horace  B. 
Smith  to  title  in  and  to  said  described  premises  is  null  and 
void  as  against  the  title  of  the  plaintiff." 

In  April  1869  said  Abbott  sold  and  conveyed  said  land  to 
Torbeit  Enireken,     In  November  1870  said  Horace  B.  Smith 
commenced  an  action  of  ejectment  against  said  MUrekenj  to 
recover  possession  of  said  land,  claiming  that  he  (Smith)  was 
seized  in  fee  simple  of  said  land,  and  was  entitled  to  the  im- 
mediate possession  thereof.      Enireken  denied  Smith's  title, 
and  set  up  title  in  himself.     A  second  trial  of  such  action  was 
had  at  the  December  term  1871.     Smithy  to  maintain  the  issue 
on  his  part,  produced  and  gave  in  evidence  a  patent  from  the 
government  to  himself  of  said  land  dated  October  1st  1858. 
Entreken  offered,  first,  a  tax-deed  of  said  land,  executed  by  the 
county  clerk  of  Miami  county,  to  Joel  Abbott,  dated  Decem- 
ber 6th  1868;  second,  the  record  of  the  proceedings  and  judg- 
ment in  the  action  of  "Abbott  v.  Smith,"  above  mentioned; 
third,  a  warranty  deed  from  said  Abbott  to  Enireken^  for  said- 
land,  dated  April  14th  1869.     This  evidence  was   all  objected 
to  by  Smithy  and  all  excluded  by  the  court — the  tax-deed,  as 
being  void  on  its  face;  the  judgment  in  "Abbott  v.  Smith," 
as  being  coram  non  jitdice^  and  void,  for  want  of  legal  and 
proper  service  upon  Smith;  and  the  warranty  deed,  because 
po  title  was  shown  in  the  grantor.    Eixtreken  duly  excepted, 
and  made  a  case  for  this  court,  subsequently  to  which  siud 
Sorace  B:  Smith  died.     Jf orris  Howard  was  appointed  admin- 
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istrator;  and  said  action  is  now  brought  here  by  JEntreken^  and 
prosecuted  against  Howard^  as  administrator,  and  the  heirs  of 
said  Smithy  as  defendants  in  error. 

W.  -fi.  Wagstaffj  and  H.  W.  Massey^  for  plaintiff  in  error. 
J3.  jPl  Simpson,  and  W.  B.  Brayman,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J. :  This  was  an  action  of  ejectment  Defendant 
rested  his  title  upon  a  tax-deed,  and  a  decree  quieting  title. 
Both  were  held  void.  The  ruling  upon  the  tax-deed  was  un- 
questionably correct  It  upon  its  face  disclosed  a  sale  made  in 
1862  for  the  taxes  of  1861,  to  the  county,  and  an  assignment 
of  the  sale-certificate  on  the  19th  of  December  1865  by  the 
county  clerk,  and  was  based  upon  that  sale^  .and  the  assign- 
ment,  and  the  deed  based  thereon,  were  both  void*  Sapp  v. 
MorriU,  8  Kas.  677. 

Two  objections  are  made  to  the  decree — one  that  the  peti- 
tion was  not  sufficient  to  sustain  the  decree,  and  the  other  that 
the  records  show  no  affidavit  for  publication,  the  only  service 
pretended  having  been  made  by  publication.  The  action  was 
brought  under  §  569  of  the  code  of  1862,  (Gomp.  Laws,  p.  224,) 
and  the  petition  alleged  in  general  terms  that  plaintiff  was  the 
owner  and  in  peaceable  possession  of  the  land^  describing  it, 
and  that  defendant  set  up  and  claimed  an  estate  and  interest 
therein  adverse  to  the  estate  and  interest  of  the  plaintiff,  and 
prayed  that  he  be  compelled  to  show  his  title,  and  that  it  be 
adjudged  null  and  void  as  againat  the  plaintiff.  We  think  as 
against  any  Objection  that  can  be  raised  in  this  collateral  way 
the  plaintiff^s  petition  must  be  held  sufficient  This  was  not 
an  action  outside  of  the  statute,  and  based  upon  >tiie  old  equity 
rules,  in  reference  to  which  actions,  and  the  atlegation6>  neces- 
sary to  sustain  them,  see  the  case  of  Douglass  u  iA6nml>^reoeBtly 
decided  by  this  eourt,  {rnittj^p,  515, 521,)  but  is  an  action-nider 
tiie  statute,  and  alleged  aU  the  matters  nadled  ibei^eittJ  tltiniky 
^  that  ^e  allegations  are  general,  itndipartakesbmetldag.  of 
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tbe  nature  of  mere  statements  of  conclusions  of  law.  Bat  ob- 
jections on  sQch.  grounds  must  be  raised  in  the  action,  and  nol 
out  of  it  They  are  not  good  wben  a  judgmeut  is  sought  to  be 
collaterally  attacked.  Nor  do  we  in  this  case  mean  to  intimate 
that  the  objections  to  this  petition  would  be  sufficient  for  are- 
versal,  even  in  a  direct  proceeding  therefor.  All  that  we 
decide  is,  that  they  are  clearly  unavailable  for  this  collateral 
attack. 

The  other  objection  grows  out  of  these  facts:  The  affidavit 
for  publication  seems  to  have  been  sworn  to  before  the  clerk 
of  the  court  in  which  the  action  was  brought,  and  the  same 
court  in  which  the  present  action  was  pending.  It  is  signed 
Ijy  the  party  making  the  affidavit.  The  jurat  is  in  proper 
form,  and  attested  by  the  signature  of  the  clerk,  but  without 
the  seal  of  the  eourt*  The  defendant  offered  to  prove  the 
genuineness  of.  the  clerk's  signature,  and  the  &ct  that  the 
party  did  take  the  affidavit  as  stated  in  the  jurat,  and  also 
asked  leave  to  have  the  clerk  attach  the  seal  to  the  jurat,  but 
tbe  court  refused  to  admit  the  testitnony,  or  grant  the  leave. 
Was  the  omission  of  the  seal  a  fatal  defect?  We  are  disposed 
to  think  not  It  must  be  remembered  that  this  judgment  was 
attacked  collaterally.  The  question  presented  is  not,  whether 
there  was  such  an  error  as  to  justify  a  reversal,  bat  whether 
there  was  such  an  omission  as  to  wholly  invalidate  the  record* 
Of  course,  if  it  would  not  compel  a  reversal,  a  fortiori  it  would 
not  destroy  the  judgment  And  it.  seems  to  us  matter  of 
grave  doubt  whether  on  proceedings  in  error,  when  it  was 
shown  that  the  affidavit  was  made  as  attested  by  the  clerk^ 
whether  this  court  would  be  justified  under  §140  of  the  oode^ 
which  provides  that,  "  The  court  in  every  stage  of  action  must 
disregard  any  error  or  defect  in  the  pleadings  or  proceedinga 
which  does  hot  affect  the  substantial  rights  of  the  adverse 
party,  and  no  judgment  ahaU  be  reversed  or  affected  by  reason  of 
such  error  or  defeciy'^  in  reversing  the  judgment  Would  we 
not  be  compelled  to  consider  that  a  mere .  clerical  QmisBion* 
which  did  not  affect  the  substantial  rights  of  the  adverse  party? 
It  must  be  borne  in  mind  that  tbe  omission  is  not  die  act  of 
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the  party,  but  of  the  officer  of  the  court  in  trhich  the  proceed- 
h)g8  were  had. .  And  in  the  performance  of  his  duties,  the 
clerk  ia  under  the  direction  of  the  court.  (Gen.  Stat,  p.  770, 
code,  §  716.)  So  that  the  party  hiaving  done  all  that  the  law 
required  him  to  do,  and  having  submitted  to  the  court,  a  court 
of  general  jurisdiction^  the  evidence  of  what  he  had  done,  and 
that  court  having  passed  upon  the  evidence  and  found  that  the 
service  by  publication  was  in  all  respects  legally  mtede,  iaiid 
rendering  judgment  in  his  favor  for  the  rights  he  claimed,*  is 
now  told  that  everything  is  void  because  the  officer  of  the 
court,  acting  under  the  direction  of  the  court,  failed  to  com- 
plete the  authentication  of  an  affidavit  Aj^n,  the  purpose 
of  the  signature  and  seal  is,  authentication,  evidence.  Where 
the  evidence  comes  from  a  stranger  to  the  tribunal,  and  the 
authentication  is  by  an  officer  in  no  way  connected  with  the 
court,  it  may  well  be  that  the  authentication  should  be  com- 
plete, the  evidence  perfect  But  where  the  affidavit  is  taken 
before  the  clerk,  it  is  before  an  officer  whose  signature  is 
judicially  known  to  the  judge,  one  who  is  in  fact  a  part  of 
the  court  The  authentication  is  not  made  stronger  by  the  at- 
tachment of  the  seal,  for  that  of  which  the  courts  take  judicial 
knowledge  is  not  made  more  certain  by  mere  testimony.  An 
affidavit  before  the  clerk,  to  be  used  before  the  court,  is  very 
like  swearing  a  witness  by  the  clerk  to  be  es:amined  on  a  trial 
before  the  court  The  clerk  is  simply  the  instrument  by  which 
the  court  has  acted.  As  a  matter  of  ifiusty  we  think  the  general 
practice  throughout  the  state  has  been  for  clerks  authenticating 
affidavits  for  use  in  their  own  courts  to  omit  the  seal,  and  sim- 
ply attest  with  their  signatures.  Now  if  all  these  affidavits, 
and  the  judgments  and  rights  founded  on  them,  are  absolutely 
void,  or  if  depending  for  their  validity  upon  the  discretion  of 
the  judge  before  whom  for  the  time  the  question  may  be  pend- 
ing, we  fear  the  uncertainty  of  judicial  titles  would  be  greatly 
enhanced.  Counsel  do  not  seem  to  question  the  power  of  the 
court  to  allow  amendments,  but  contend  that  under  the  rulea 
laid  down  in  F(n'eman  v.  Carter,  9  Eas.  674,  an  amendment  was 
properly  refused.   In  that  case  indeed^  one  of  the  defects  sought 
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to  be  amended  wan  the  same  as  that  existing  here.  The  other 
defect  was  one  caused  by  the  party  himself,  and  involved  really 
the  principal  question.  We  however  drew  no  distinction  be> 
tween  them  in  the  opinion,  and  spoke  of  the  rights  of  amend- 
ment generally,  with  reference  to  such  defects.  It  may  be  that 
this  case  comes  within  the  principles  there  suggested  as  forbid- 
ding amendments  —  though  that  we  do  not  so  decide — and  if 
an  amendment  was  necessary  to  give  validity  to  the  record  it 
may  be  that  the  ruling  of  the  court  below  was  correct  Bat 
after  a  careful  consideration  of  the  case,  without  however  find- 
iug  much  of  authority  directly  in  point,  we  are  constrained  to 
hold  that,  as  against  any  collateral  attack,  a  judgment  is  not 
invalidated  by  the  mere  omission  of  the  clerk  of  the  oourt  in 
which  the  action  was  pending  to  attach  the  seal  to  an  affidavit 
taken  before  him,  and  authenticated  by  his  signature,  when  it 
appears  that  such  affidavit  has  been  presented  to  the  court  for 
its  consideration,  and  by  it  approved.  The  case  apparently 
nearest  in  point,  cited  by  counsel,  is  that  of  Tunis  v,  WUhrow^ 
10  Iowa,  805,  in  which  an  affidavit  taken  before  a  notary  public^ 
&nd  unattested  by  his  official  seal,  was  held  insufficient  to  sus- 
tain a  ser\rice  based  upon  it  But  there  is  this  vital  difference: 
the  party  there  taking  the  affidavit  was  not  an  officer  of  the 
Gouct,  but  a  stranger  to  the  tribunsd. 

Thje  judgment  will  be  reversed,  and  the  oaae  reoumded  witb 
instructions  to  grant  a  new  triaL 

All  the  Justioea  ooneiirring» 
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R  B.  MgCandliss  y.  Ohaelbb  B.  Eblsit. 

1.  FxHDiNOS— Xipiited  to  Iuue$,  While  when  a  caae  is  tried  by  oonrt  with- 
out a  jury,  and  special  findings  are  demanded,  it  is  generally  the  duty 
of  the  court  to  find  upon  all  the  issuable  facts,  yet  this  rule  does  not  re- 
quire it  to  make  a  finding  upon  any  matter,  though  alleged  in  the  peti- 
tion and  denied  in  the  answer,  which  is  foreign  to  the  controversy 
between  the  jiarties,  anything  which  upon  motion  would  have  been 
stricken  out  as  irrelevant  and  redundant. 

2.  Ebsob,  WUhotU  Prejudice.  An  omission  to  find  upon  all  the  issuable 
facts,  will  not  always  be  an  error  compelling  a  reversal.  If  the  fitcts 
found,  and  by  the  evidence  rightfully  found,  compel  the  judgment  that 
is  rendered,  whatever  may  be  the  truth  concerning  the  matters  not 
passed  upon  by  the  court  in  its  finding^,  and  whichever  way  they 
might  be  found,  then  the  omission,  if  error,  is  without  prejudice. 

JErrar  from  Lyon  District  Court 

AonoN  by  McOomdliss  to  compel  Kdsey  to  '*  specifically  carry 
out  and  perform  his  part  of  a  certain  agreethent  made  and  en- 
tered into  by  and  between  said  plaintiff  and  said  defendant,  in 
this,  that  said  defendant  grant  by  proper  instrument  to  plaintiff, 
his  heirs  and  assigns  forever,  the  free  use  and  enjoyment  of  the 
right-of-way  in,  to,  over,  and  about  the  landing-place,  stairway, 
and  entrance  in  defendant's  building  situate  on  part  of  lot  175, 
on  Commercial  street,  in  the  city  of  Emp(Mria;  and  that  pend- 
ing this  action,  said  defendant,  and  all  persons  elmniing  by, 
through,  or  under  him,  be  enjoined  from  in  anywise  inter- 
fering, hindering  or  preventing  plaintiff  from  the  free  use  and 
enjoyment  of  the  right-of-way  in,  to,  over,  and  a1>out  said 
landing-place,  stairway;  and  entrance  in  defendant's  said  build- 
ing,'' etc.  The  material  portions  of  plaintiff's  petition  are 
quoted  in  the  opinion,  infra.  Answer,  general  denibl.  Trial 
at  the  September  Term  1874.  Finding  and  judgment  for  de- 
fendant, and  MeCandUss  brings  the  case  hmre  on  error. 

Buggies  ^  SUrry^  for  plaintift 
(?t2fe«  ^  J^cfe,  for  defendant 
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The  opinion  of  the  court  was  delivered  by 

Brbwbe;  J. :  Counsel  for  plaintiff  in  error  present  two  ques- 
tions for  the  consideration  of  this  court  They  insist  that  the 
district  court  erred  in  that  it  did  not  find  specifically  upon  all 
the  issues  presented  by  the  pleading?,  and  that  therefore  they 
are  entitled  to  a  reversal;  and  second,  that  one  finding  which 
was  made,  and  which  was  of  vital  importance,  was  not  direct, 
definite  and  positive.     Of  these  in  their  order. 

The  case  was  tried  by  the  court  without  a  jury,  and  special 
findings  were  demanded.  In  such  a  case,  is  it  the  duty  of  the 
court  to  find  specifically  upon  all  the  matters  put  in  issue  by 
the  allegations  in  the  petition  and  denials  in  the  answer?  and 
will  a  failure  to  discharge  this  duty  compel  in  all  cases  a  re- 
versal ?  It  may  be  stated  as  a  general  proposition,  that  it  is 
the  duty  of  the  court  to  find  upon  all  the  issues  in  the  case. 
But  because  a  matter  is  stated  in  the  petition,  and  denied  in 
the  answer,  it  does  not  necessarily  follow  that  this  allegation 
and  denial  present*one  of  the  issues  in  the  case.  It  may  be 
a  matter  wholly  foreign  to  the  case,  something  which  the 
court  would  be  compelled  upon  motion  to  strike  out  as  imper- 
tinent or  irrelevant  And  becaose  the  defendant  has  not  seen 
fit  by  motion  to  shape  his  adversary's  pleading  into  technical 
accuracy,  it  does  not  follow  that  a  larger  borden  is  cast,  upon 
the  court  in  the  weighing  of  testimony  and  the  finding  of 
facts.  It  is  enough,  if  the  court  has  found  upon  all  the  facts 
put  in  issue  by  the  pleadings,  material  to  the  controversy. 
Again,  there  may  be  some  pivotal  £ftct  upon  which  the  case 
turns.  If  the  court  finds  upon  that,  ignoring  all  else,  while 
it  may  be,  stricdy,  an  omission,  an  error,  on  the  part  of  the 
court,  yet  it  may  also  be  an  error  without  prejudice.  If  for 
instance,  to  a  petition  setting  forth  in  difierent  counts  various 
causes  of  action,  as,  on  a  note,  for  goods  sold  and  delivered, 
money  had  and  received,  work  and  libor  done,'  ^tc.,  an  answer 
is  filed  containing  a  general  denial,  and  a  plea  of  payment, 
and  on  the  trial  the  court  should  find  generally  &at  all  the 
claims  of  plaintiff  upon  the  defebdant  had  been  folly  paid 
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and  discharged  before  the  commencement  of  the  action,  and 
this  finding  should  appear  to  be  supported  by  the  evidence, 
how  would  the  plidntiff  be  prejudiced  by  the  court's  failing 
to  find  specifically  as  to  the  several  causes  of  action  alleged 
in  the  petition  and  denied  in  the  answer?  What  matter 
whether  each  count  stated  a  cause  of  action  which  in  fact  did 
once  exist,  if  before  suit  all  had  been  paid?  Or  again,  sup- 
pose a  plaintiff  sues  as  administrator,  alleging  the  death  of 
the  decedent  and  his  own  appointment  as  administrator,  and 
then  alleges  several  causes  *of  action  in  favor  of  the  estate, 
and  this  petition  is  met  by  a  verified  denial;  and  upon  the 
trial  the  court  should  find  that  plaintiff  was  not  the  adminis* 
trator  of  the  decedent,  and  that  no  letters  of  administration 
or  other  authority  had  ever  been  issued  to  him  by  any  court: 
how  would  he  be  prejudiced  by  a  failure  to  find  as  to  the  ex- 
istence of  the  various  causes  of  action  in  fistvor  of  the  estate  7 
These  are  illustrations,  but  they  serve  to  show  that,  not  every 
omission  of  the  court  to  find  specifically  upon  all  the  matters 
stated  in  one  pleading  and  denied  in  the  other,  or  even  upon 
all  the  strictly  issuable  facts,  is  sufficient  for  reversal.  Indeed, 
it  would  seem  that  before  a  reversal  should  be  ordered,  it 
should  appear  not  merely  that  the  court  had  failed  to  find  upon 
all  the  issuable  facts,  but  that  a  finding  one  way  or  the  other 
as  to  some  of  those  not  found  would  have  compelled  a  judg- 
ment different  from  that  entered  upon  those  found.  If  the 
&cts  found,  and  by  the  evidence  rightfully  found,  compel  the 
judgment  that  is  rendered,  no  matter  what  may  be  the  truth 
concerning  the  issues  not  passed  upon  by  the  court  in  its  find- 
ings, and  whichever  jvay  they  might  be  found,  then  it  would 
be  but  an  idle  and  useless  ceremony  to  remand  the  case  for 
findings  which  when  found  would  only  result  in  the  same 
judgment  Kor  does  this  infringe  upon  the  rights  of  either 
party.  It  is  doubtless  true,  as  counsel  claim,  that  a  party  has 
his  theory  as  to  the  legal  effect  of  the  facts  in  the  case,  and  so 
shapes  his  pleadings  accordingly;  and  the  district  court  may 
have  a  very  different  judgment  as  to  such  legal  effect,  and  may 
make  its  findings  accordingly.    But  still  the  party  is  not  with- 
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out  redress.  He  can  bring  the  pleadings  and  the  findings 
here,  and  if  it  should  appear  that  any  of  the  &ctB  alleged 
and  not  found,  and  in  support  of  which  there  was  any  testi- 
mony, would,  if  true,  have  changed  the  result,  and  compelled 
a  different  judgmenti  it  would  be  the  duty  of  this  court  to  re- 
mand the  case  for  a  new  trial.  'W^le  we  are  compelled  to 
hold  that  not  every  omission  of  the  district  court  to  find  spe- 
cifically upon  all  the  issuable  &cts  will  compel  a  reversal,  we 
think  the  better  practice  is,  for  the  district  court  to  so  find. 
And  such  our  observation  shows  us  to  be  the  general  custom. 
And  for  this  reason,  if  all  the  facts  are  found,  and  this  court 
holds  that  the  judgment  is  erroneous,  it  may  often  dispose  of 
the  case  by  a  final  judgment,  while  if  the  facts  are  only  par- 
tially found,  it  will  be  compelled  to  remand  the  case  for  a  new 
trial.  In  this  case,  (and  this  leads  ns  to  the  second  question,) 
we  think  the  finding  complained  of  is  sufficiently  direct,  defi- 
nite and  positive,  and  is  also  pivotal  and  decisive.  That  find- 
ing is  as  follows: 

^'  That  said  defendant  never  at  any  time  agreed  to  give  said 
plaintiff  a  continued,  free,  and  unrestricted  use  of  said  en- 
trance, stairway,  and  landing  in  his  said  building,  or  any  other 
right  or  interest  that  he  could  not  ignore  at  any  time." 

The  petition  states  substantially  as  follows: 

"In  March  1871,  McCandliss,  plaintiff,  purchased  of  one 
Eskridge,  who  was  the  owner  thereof,  a  part  of  lot  176  on 
Commercial  street,  in  the  city  of  Empona.  After  the  pur- 
chase, contemplating  the  erection  of  a  permanent  brick  build- 
ing on  that  portion  of  the- lot  he  had  purchased,  he  made  an 
arrangement  with  Eskridge  ^who  was  the  owner  of  the  bal- 
ance of  the  lot  adjoining  plamtiff's  on  the  north)  to  the  effect 
that  he  might  build  the  north  wall  of  his  contemplated  build- 
ing upon  the  line  between  them  so  that  6^  inches  of  the  wall 
would  rest  upon  the  plaintiff's  land,  and  6^  inches  upon  the 
land  owned  by  E.  The  plaintiff  immediately  commenced  the 
erection  of  a  permanent  brick  building,  70  feet  in  length,  22 
feet  in  width,  and  two  stories  high,  with  the  north  wall  rest- 
ing partially  upon  his  land  and  partially  upon  the  land  belong- 
ing to  E.,  in  accordance  with  the  arrangement  made  with  £. 
About  the  22d  of  July  1871,  plaintiff  heA  completed  tho  walls 
t>f  said  building,  btit  no  part  of  the  seoond.  story  of  the  build- 
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ing  was  completed  except  the  walls:  The  north  wall  had  cost 
plaintiff  the  sum  of  $6S0,  and  was  Reasonably  worth  that 
amount  At  that  time  Kelsey,  defendant,  with  fall  knowl- 
ed^  of  the  arran^ment  between  plaintiff  and  E.,  purchased 
of  E.  the  remainder  of  lot  175  adjoining  the  plaintiff  on  the 
north,  including  that  portion  of  it  on  which  the  north-half  of 
plaintiff's  norm  wall  rested.  Defendant  immediately  com- 
menced the  erection  of  a  permanent  brick  building  upon  that 
portion  of  said  lot  which  he  had  purchased  of  E.,  which  build- 
ing adjoined  on  the  north  the  building  of  plaintiff.  Plaintiff 
and  defendant  then  entered  into  a  parol  agreement,  whereby 
defendant  was  to  make  an  entrance,  doorway,  and  stairway  in 
the  front  of  his  building  next  to  and  adjoining  the  north  wall 
of  plaintiff's  building,  and  was  to  make  a  landing-place  at  the 
head  of  the  stairway,  opposite  to  a  doorway  to  be  cut  by  plain- 
tiff' through  his  north  wall ;  and  when  the  buildings  were  com- 
pleted, the  plaintiff,  his  heirs  and  assigns,  should  forever  have, 
use  and  enjoy  the  free  use  of  a  right  of  way  in,  to,  over  and 
about  the  landing-place,  stairway,  doorway  and  entrance  so 
to  be  made  by  defendant  in  his  building;  and  in  considera- 
tion of  this  agreement  on  the  part  of  defendant,  plaintiff  was 
to  make  the  defendant  a  good  and  sufficient  deed  for  the 
north-half  of  plaintiff's  north  wall,  and  the  defendant  was  to 
use  said  partition-wall  as  the  south  wall  of  his  ^defendant's) 
building.  And  it  was  further  agreed  that  plaintiff  should  cut 
a  door-way  in  his  north  wall  opposite  to  the  landing-place  at 
the  head  of  the  stairway  to  be  made  in  defendant's  ouildin^, 
and  that  plaintiff  should  arrange  the  second  story  of  his  said 
building  with  reference  to  obtaining  ingress  and  egress  thereto 
and  therefrom  by  means  of  the  landing-place,  stairway  and 
doorway  in  defendant's  building.  Plaintiff  further  aflege^i 
that  he,  relying  on  this  parol  agreement,  with  a  full  knowl 
edge  on  the  part  of  defendant  that  he  was  relying  on  it,  at 
great  expense  cut  a  doorway  through  his  north  wall  opposite 
to  the  landing-place  at  the  head  of  the  stairway  in  defendant's 
building,  and  also  at  great  expense  arranged  the  second  stoiy 
of  his  building  with  direct  reference  to  obtaining  ingress  and 
egress  thereto  and  therefrom  by  means  of  the  doorway,  stair- 
way and  landing-place  in  defendant's  building;  that  about  the 
lltn  of  August,  tibe  plaintiff',  for  the  .purpose  of  carrying  out 
his  part  of  the  parol  agreement  with  aefendant,  made  defend- 
ant a  good  and  sufficient  deed  fot  the  north«-half  of  his  said 
north  wall;  that  while  the  coBsideraAioix  iMntioned  in  this  deed 
was  the  sum  of  one  dollar,  yet  that  in  truth  and  in  fact  there 
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was  no  money  coneideratioh  for  it,  bat  that  the  only  oonaidera- 
tion  therefor  was  the  agreement  made  by  the  defendant  to  the 
plaintiff  afi  to  his  fthe  plaintiff's)  free  use  of  the  stairway, 
etc.,  in  defendant's  Doilding;  that  both  buildings  have  been 
completed,  and  are  permanent  structures,  built  of  brick,  stone, 
iron,  and  wood,  and  that  the  north  wall  of  plaintiff's  building 
is  the  south  wall  of  defendant's  building;  that  the  defendant 
has  felled  to  perform  his  part  of  the  contract,  except,  only, 
that  he  built  in  his  building  the  doorway,  stairway  and  landing- 
place  that  he  agreed  to;  that  the  plaintiff,  relying  upon  the 
promises  of  the  defendant,  upon  the  completion  of  his  build- 
ing moved  with  his  family  into  the  second  story  of  his  build- 
ing, and  has  used  and  occupied  the  same  ever  since  as  his 
residence;  that  for  the  purpose  of  ingress  and  egress  to  and 
from  his  second  story,  it  is  necessary  to  use  the  stairway,  etc., 
in  defendant's  building;   that  plaintiff  has  feithfiilly  carried 
out  his  part  of  the  parol  agreement  entered  into  between  him 
and  defendant,  but  defendant,  for  a  long  time  prior  to  the 
commencement  of  this  action,  has,  in  direct  violation  of  his 
said  agreement,  forbidden  and  revised  to  allow  plaintiff  or 
his  familv  to  use  said  landing-place,  stairway,  and  doorway  in 
his  building;  that  the  reasonable  worth  and  value  of  half  the 
plaintiff's  north  wall,  that  was  deeded  to  defendant  by  plain- 
tiff, was  the  sum  of  $580;  that  the  expense  of  cutting  a  door- 
way through  his  north  wall  was  the  sum  of  $25;  that  plaintiff 
will  be  damaged  if  not  permitted  to  use  the  stairway,  etc.,  in 
defendant's  building  according  to  agreement,  in  at  least  the 
sum  of  $500;   that  unless  the  defendant  be  restrained  from 
interfering  with  the  plaintiff's  free  use  of  the  stairway,  etc., 
plaintiff  will  be  without  remedy.     Wherefore,"  etc.,  closing 
the  petition  with  a  prayer  for  appropriate  relief. 

"Sow  can  there  be  any  question  but  that  this  finding  nega- 
tives the  existence  of  any  such  parol  agreement  as  is  alleged  in 
the  petition,  and  in  so  negativing  it  completely  disposes  of 
plaintiff's  claim  for  relief  7  If  defendant  not  only  never  agreed 
to  give  plaintiff  the  continued,  free,  and  anrestricted  use  of 
said  stairway,  but  also  never  agreed  to  give  him  any  other 
right  or  interest  that  he  could  not  ignore  at  any  time,  he  has 
certainly  done  no  legal  wrong  to  the  plaintiff  in  preventing  the 
further  use  of  the  stairway;  and  the  courts  cannot  interfere  to 
adjust  and  enforce  the  obligations  of  mere  neighborly  courtesy 
and  kindness.    If  we  turn  to  the  testimony,  we  find  that  there 
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was  enough  to  sustain  the  finding,  and  such  also  as  to  justify 
the  form  in  which  it  was  made.  The  defendant  testified,  that 
while  the  wprk  was  progressing  a  written  agreement  was  pre- 
sented to  him  for  his  signature,  which  would  give  the  plaintifiT 
the  rights  he  now  claims;  that  he  refused  to  sign  it,  and  told 
the  plaintiff  that  he  would  not  sign  anything  that  would  inter- 
fere with  his  rights  to  sell,  and  would  not  give  him  any  rights 
whatever  in  his  building.  At  another  lime  he  said  he  had  no 
objections  to  plaintiff's  using  the  stairs  so  long  as  their  respect- 
ive families  occupied  the  second  stories,  and  could  agree,  but 
he  would  not  give  him  any  rights  that  he  could  not  ignore, 
and  that  he  did  not  believe  any  house  or  any  stairway  was  ever 
built  big  enough  for  two  fiimilies,  but  he  had  no  objections 
to  the  plaintiii'^s  trying  to  see  how  it  would  work.  Evidently 
the  court  found  in  accord  with  this  testimony.  That  finding 
IB  conclusive  upon  us,  and  we  think  decisive  of  the  case  ad- 
versely to  the  plaintiff. 

There  being  no  other  matter  presented  for  oar  consideration, 
the  judgment  will  be  affirmed. 

All  the  Justices  concurring.  * 


\ 
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BoBBBT  O.  RtZBR,  AdmWy  ^.,  y.  J.  H.  Gillpat&iok,  AdaCr^  fc 

1.  Pabtibb;  Adminutrators ;  R^usai  to  Join  a$  Plainliff.  When  ma  estaU 
has  a  right  of  action,  and  one  of  the  administrators  refuaeB  to  join  » 
plaintiff  in  bringing  the  suit,  the  other  may,  ander  { 37  of  the  code, 
bring  the  action,  making  his  co-administrator  a  defendant,  and  giving 
in  the  petition  the  reason  therefor. 

2.  Abatememt  ;  Subsequent  AeHon.  A  personal  action  will  not  be  abated  on 
motion  of  the  defendant,  because  of  a  subsequent  suit,  although  between 
the  same  parties,  and  upon  the  same  cause  of  action.  A  fortiori,  it  will 
not  when  the  parties  and  cause  of  action  are  both  different. 


Error  frtmi  Davis  District  QmrL 

All  the  necessary  facts  in  the  case  are  stated  in  the  opinion. 
GiUpatricky  plaintiff,  had  judgment  at  the  May  Term  1876,  and 
Rizer  brings  the  case  here  on  error. 

McChjjft  ^  Humphrey y  for  plaintiff  in  error. 

J.  H.  GUlpatrickj  and  J.  W.  Taylor^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Bkewbr,  J. :  The  facts  of  this  case  are  briefly  as  follows: 
Gillpatrick  and  Rizer  were  the  administrators  of  the  estate  of 
Samuel  S.  Caswell  deceased,  appointed  in  1871.  Rizer,  into 
whose  hands  the  funds  of  the  estate  seem  to  have  passed,  de- 
posited them  with  the  banking  firm  of  James  Streeter  &  Co., 
of  which  firm  he  was  a  member.  When  the  three  years  for 
closing  estates  had  passed,  Gillpatrick  desired  to  make  a  final 
settlement,  draw  out  the  funds  from  the  bank,  and  pay  them 
over  to  the  heir.  Rizer  was  unwilling.  After  some  delay, 
Gillpatrick,  as  one  of  the  administrators,  brings  this  action 
against  Streeter  &  Co.  to  recover  from  them  the  amount  de- 
posited, and  makes  his  co-administrator  a  party  deftndant, 
alleging  that  he  refused  to  join  in  any  settlement  of  the  estate, 
and  to  join  in  bringing  this  or  any  action  to  recover  the  funds. 
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Demurrers  by  Streeter  &  Co.,  and  by  the  co-admiDistrator,  to 
the  petition  were  overruled^  and  this  is  the  first  qaestion  pre- 
sented. Subsequently  the  sole  heir  of  the  deceased  brought 
an  action  against  the  two  administrators  and  the  surety  on 
their  official  bond,  alleging  a  final  settlement  had,  since  the 
commencement  of  the  suit  by  Gillpatrick,  a  balance  due  on 
said  settlement,  and  praying  judgment  for  such  balance.  *  Upon 
this  defendants  herein  filed  a  motion  setting  up  said  proceed* 
ings,  and  asking  a  dismissal  of  this  action.  This  motion  was 
also  overruled,  and  this  is  the  only  other  question  presented. 
The  case  then  proceeded  to  judgment  in  fieivor  of  Oillpatrick. 
The  judgment  however  directed  that  the  amount  found  due 
from  Streeter  ft  Oo.  be  paid  to  the  clerk  of  the  court,  to  be  ap- 
plied  under  its  order  to  the  satis£Etction  of  the  demand  of  the 
heir  for  the  balance  due  from  the  estate. 

Was  there  any  error  in  these  rulings  ?  We  think  not.  The 
learned  counsel  for  plaintiff*  in  error  contend,  that  one  ad- 
ministrator cannot  sue  his  co-administrator,  nor  sue  alone  for 
a  debt  due  the  estate;  that  under  the  executors-and^adminis* 
trators  act,  if  one  administrator  neglects  his  duty,  he  can  be 
removed  by  the  probate  court,  and  the  remaining  adminis- 
trator can  then  proceed  to  close  up  the  estate  alone,  and  that 
this  remedy  is  to  the  exclusion  of  any  other.  It  is  undoubt^ 
ediy  true,  as  a  general  proposition,  that  one  administrator, 
there  being  more  than  one,  cannot  sue  alone  for  a  debt  due 
the  estate.  There  is  a  unity  of  interest  which  requires  that 
all  should  join  as  plaintiffs.  The  debt  is  due  to  the  estate, 
and  neither  partially  nor  wholly  to  either  administrator. 
The  estate,  is  the  party  in  interest,  and  the  legal  representa- 
tives of  that  party  must  be  the  nominal  plaintiffs.  This  is 
true  in  all  cases  where  there  is  a  unity  of  interest  in  several 
parties.  The  code  so  provides,  (Gen.  Stat  686,  §87:)  '^  Of  the 
parties,  to  the  action,  those  who  are  united  in  interest  must  be 
joined  as  plaintifib,  or  defendants.''  But  it  also  provides  for  a 
contingeney  like  the  present^  in*whi)ch  one  of  those  united  ia 
interest  refuses  to  join  -  as  plaintiff. ,  The  latter  part  of  the 
same  section  reads,  ^^  But  if  the  consent  of  one  who.  should 
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have  been  joined  as  plaintiff  cannot  be  obtained,  he  may  be 
made  a  defendant,  the  reason  being  stated  in  the  petition." 
Language  oould  not  be  more  apt  for  a  case  like  the  present 
The  time  for  closing  an  estate  haying  arrived,  one  of  the  ad- 
ministrators desires  to  collect  from  the  bank  the  money  of  the 
estate  there  deposited,  make  a  final  settlement,  and  pay  over  to 
the  heir  the  balance  found  doe.  The  bank  refuses  to  pay,  and 
the  other  administrator  refuses  to  join  in  a  snit  to  compel  pay- 
ment It  is  exactly  the  condition  named  in  the  statute.  This 
was  allowable  under  the  old  practice  in  equitable  actions. 
Now  there  is  but  one  form  of  actions,  and  the  language  of 
the  statute  is  general,  applying  to  all  actions.  In  Pomeroy  on 
Remedies  and  Remedial  Rights,  a  late  work,  and  one  which 
is  the  most  philosophical  treatise  on  the  code  yet  published, 
and  one  of  the  few  text-books  among  the  many  flooding  the 
press  and  the  profession  to-day  having  permanent  value,  and 
destined  to  rank  among  the  legal  classics,  on  page  309,  §  261, 
the  author  says:  ^*It  is  not  indispensable,  however,  that  all 
the  executors  or  administrators  should  be  plaintiffs;  for  it  is 
enough,  in  equity,  if  all  the  parties  are  before  the  court,  so 
that  one  executor  or  administrator  may  sue  as  plaintifl^  if  he 
make  his  co-executor  or  co-administrator  a  defendant" — 
citing  WxUdnB  v.  Fry^  1  Meriv.  244,  262;  Bhmi  v.  Burrow,  8 
Bro.  C.  C.  90;  Dare  v.  Alien,  1  Green  Ch.  288.  And  again,  on 
page  288,  §  195,  he  adds,  after  quoting  %  87,  code  of  Kansas, 
and  the  like  provision  from  other  states:  ^^ Referring  to  these 
provisions,  it  is  plain  that  their  language  is  general,  inclusive, 
without  exception,  and  applying  alike  to  all  kinds  and  classes 
of  actions.''  And  further,  ^^No  exception  being  made,  nor 
even  suggested,  the  courts  cannot,  unless  by  an  act  of  positive 
legislation,  by  an  act  of  direct  usurpation,  create  an  exception, 
and  say  that  these  general  terms  were  intended  to  apply  to 
equitable  suits  alone,  while  legal  actions  were  intended  to  be 
left  outside  of  their  scope  and  effect''  See  also  Decker  v.  Kir 
Ur,  2  Paige,  160;  Smith  v.  Lawrence,  11  Paige,  206;  M^Oregcr  v. 
M^Ghregor,  85  N.  Y.  218.  It  is  true,  that  lUzer  had  an  equal 
right  with  Gillpatrick,  pending  the  administration,  to  the  pes- 
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session  and  control  of  the  funds,  and  under  ordinary  circum- 
stances neither  could  maintain  an  action  to  recover  these 
funds  from  the  other.  But  here,t)ie  duty  of  closing  the 
estate,  and  paying  over  the  balance  to  the  heir,  existed. 
Rizdf  refused  to  discharge  this  duty.  One  step  of  the  duty 
was  the  collection  from  the  bank  of  the  funds  there  deposited. 
The  bank  owed  the  estate  so  much.  Both  administrators 
should  have  united  in  collecting  this  debt  Bizer's  refusal 
justified  Gillpatrick  in  proceeding  alone.  That  any  remedy 
the  one  administrator  might  have  by  proceedings  in  the  pro- 
bate court  does  not . exclude  the  jurisdiction  of  the  district 
court  in  this  case,  seems  clear.  Shoemaker  v.  Broimj  10  Kas. 
888. 

Nor  do  we  see  upon  what  principle  it  can  be  held  that  this 
action  is  abated  by  the  subsequent  suit  of  the  heir  upon  the 
bond.  Payment  to  the  heir  might  prevent  a  judgment  for 
anyi  bing  but  the  costB  accrued  prior  to  the  payment.  It  hap- 
pens in  this  case,  that  one  of  the  bankers  is  surety  on  the  ad- 
ministrator's bond,  and  therefore  defendant  in  both  suits.  But 
that  accidental  fact  cannot  change  the  rule  of  law  applicable  to 
all  cases  of  this  kind.  And  to  guard  against  any  possible 
danger  of  the  surety's  being  compelled  to  pay  twice,  through 
an;  misappropriation  by  the  administrator,  the  court  has  pro- 
vided in  the  judgment  in  this  action  that  the  money  be  paid  to 
the  clerk,  to  be  applied  under  its  own  order  in  satisfaction  of 
the  claim  of  the  heir.  M'Ghregor  v.  M'Oregar,  86  N.  Y.  218. 
There  is  between  the  two  cases  no  identity  of  parties,  or  in 
the  cause  of  action;  and  if  there  were,  the  second  would  abate 
rather  than  the  first.  ''  The  pendency  of  an  action  will  make  a 
second  action,  for  the  same  cause,  and  in  which  the  same  judg- 
ment can  be  rendered,  abatable;  but  not  vice  versa.'^  B^^bi  v. 
7tZ<(m,17Pick.610;  Webster  v.  Sandall,  19  Fiok.  IS.-  A  subse- 
quent suit  may  be  abated  by  an  allegation  of  the  penden<7  of  a 
prior  suit,  but  the  converse  of  the  proposition  is,  in  personal 
actions,  never  trae.  Bamer  v*  MarskaU,  1  Wheat  216;  Bacon's 
Ahr^jTit.  Abatement  M. 
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Upon  the  whole  case  we  see  no  error,  and  the  judgment  will 
be  affirmed. 


All  the  Jaatices  concurring. 


Kaksas  Paoiko  Rly.  Co.  v.  Ltdia  H.  Cuttik,  AdnCx^  ^ 

-1.  FoKBiQN  Adximistrator— Jfay  Stu  in  ihU  SUUe,  An  administrator  ap- 
pointed in  another  state  or  territory  can  maintain  an  action  in  this  state 
under  2  422  of  the  code  of  civil  procedure.  [  McCarthy  v.  R.  R^  l^^l ; 
Oady  V.  Bard^  21-667;  Adminielraior  v.  Lekr,  20-509 ;  Denny  v.  FauUcfier, 
22-89 ;  Ravenscraft  v.  PraU,  22-25 ;  Dwniap  v.  MeFarland,  25-468 ;  Lhne- 
kiUer  v.  R  R,  33<63.] 

2.  Laws  of  Forxiqm  State;  PrewmpHon;  Marriage  qfAdminulratrix.  Where 
the  petition  alleges  the  appointment,  in  the  territory  of  Colorado,  of  the 
plaintiff  as  administratrix,  and  her  suhsequent  marriage,  and  does  not 
show  what  effect  by  the  laws  of  Colorado  such  marriage  has  upon  her 
authority  as  administratrix,  it  will  be  presumed,  upon  demurrer,  in  ae- 
oordance  with  the  laws  of  this  state,  that  it  has  no  effect  thereon.  [O^ 
ing  V,  Om»,  8-85 ;  French  «.  Peau,  10-54 ;  Furrow  v.  Chapin^  13-118.] 

Mror  from  BUey  District  OourL 

Action  by  Mrs.  Cutter  as  administratrix,  to  recover  damages 
sustained  by  the  next  of  kin  of  one  Joseph  Stewart,  deceased. 
The  petition  alleged  the  death  of  said  Stewart  by  the  wrongful 
acts,  negligence  and  mismanagement  of  the  RaUway  Compcmy 
while  he  was  a  passenger  in  the  cars  of  said  company  between 
Manhattan  and  Ogden,  in  Riley  county,  in  this  state,  in  Au- 
gust 1872.  It  named  the  heirs  and  next  of  kin  of  said  Stew- 
art, and  alleged  that  in  September  1872,  ^Metters  of  adminis- 
tration upon  the  estate  of  the  said  Joseph  Stewart  were  duly 
issued  by  the  probate  court  of  Arrapahoe  county,  Territory  of 
Colorado,  to  Ljfdia  M.  Harvey^  who  since  the  issuance  of  said 
letters  of  administration,  has  intermarried  With  Benjamin  P. 
Cutter,  by  whidi  the  said  Lydia  H.  Harvey ^  (how  Z^vfia  H, 
Gutter^)  was  appointed  administratrix  •  of  all  the  goods  and 
credits  belonging  to  the  said  Joseph  Stewart  at  the  time  of  his 
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death,  and  that  she  thereupon  qoalified  and  entered  upon  the 
duties  of  said  administration.''  The  Bailway  Company  de- 
murred, assigning  the  following  grounds:  ^*lst,  The  plaintiff 
has  no  capacity  to  sue,  not  haying  been  appointed  administra- 
trix of  the  estate  of  Joseph  Stewart  within  the  state  of  Kan- 
sas; 2d,  There  is  a  defect  of  parties  plaintiff^  inasmuch  as  Ben- 
jamin P.  Cutter,  husband  of  the  plaintiff  in  the  petition  men- 
tioned, is  not  joined  as  plaintiff  in  the  action;  Sd,  The  petition 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action.'^ 
The  district  court,  at  the  September  Term  1874,  overruled  the 
demurrer,  and  the  Baibjodj/  Oompamff  brings  the  case  here  on 
error. 

J.  P.  U8?iery  for  plaintiff  in  error, 
Orem  ^  Hesstfij  for  defendant  in  error. 


The  opinion  of  the  court  was  delivered  by 

Bbbwsk,  J. :  The  first  question  in  this  case  is,  whether  a 
foreign  administrator  can  mantain  an  action  under  §422  of 
the  code  of  civil  procedure.  We  think  he  can.  The  section 
provides  that,  ^^When  the  death  of  one  is  caused  by  the 
wrongful  act  or  omission  of  another,  the  personal  representa- 
tives of  the  former  may  maintain  an  action  therefor  against 
the  latter,  if  the  former  might  have  maintained  an  action  had 
he  lived,  against  the  latter  for  an  ii\jury,  for  the  same  act  or 
omission."  Now  the  language  is  general,  purports  to  give  the 
cause  of  action  in  every  such  case  happening  within  this  state, 
whether  the  deceased  be  a  resident  or  nonresident,  whether 
death  ensues  here,  or  elsewhere.  All  that  it  nominates  as  the 
condition  of  a  right  of  recovery  is,  the  wrongful  act,  and  the 
resulting  death.  Nor  do  the  proceeds  of  the  recovery  become 
assets  in  the  hand  of  the  administrator  for  the  payment  of  the 
debts  of  the  intestate.  They  are  appropriated  by  the  same 
section  which  gives  the  right  of  action,  to  the  '^exclusive  ben- 
efit of  the  widow  and  children,  if  any,  or  next  of  kioiy"  and 
the  recovery  of  a  foreign  administrator  does  not  at  all  conflict 
with  those  provisions  of  our  law  which  attempt  to  secure  the 
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appropriation  of  the  property  of  the  decedent  within  this  state 
to  the  payment  of  his  debts  due  here,  in  preference  to  thos* 
due  elsewhere.  It,  so  to  speak,  creates  a  fand  for  the  excla- 
81  ve  nse  of  certain  relatives  of  the  deceased,  and  names  iho 
personal  representatives  as  the  trustees  of  that  fund,  and  au- 
thorizes suit  in  their  names.  Any  one  else  might  have  been 
named  as  the  proper  party  plainti£  Authority  might  have 
been  given  to  the  widow,  and  for  the  benefit  of  herself  and 
children.  This  question  has  been  before  the  supreme  court  of 
Indiana  in  the  case  of  J.  M.  ^  I.  Bid.  Co.  v.  HendrwkSy41  Ind. 
49,  and  the  right  of  action  sustained.  This  is  the  only  author- 
ity counsel  have  cited  that  is  apparently  exactly  in  point,  and 
to  that  we  refer  for  a  fuller  discussion  of  the  question.  There 
is  a  slight  difference  between  the  section  of  the  Indiana  statute 
and  ours  concerning  the  right  of  foreign  administrators  to  sue, 
but  we  do  not  think  it  alSects  the  question  materially.  See 
also,  Hartford  Bid.  Od.  v.  Andrews^  86  Conn.  218. 

The  second  objection  to  the  petition  is,  that  it  appears  that 
since  the  granting  of  letters  of  administration  to  the  plaintiff 
she  has  intermarried  with  one  B.  P.  Cutter.    Letters  of  ad* 
ministration  were  issued  in  Colorado.    It  is  not  alleged  what^ 
by  the  law  of  Colorado,  is  the  effect  of  such  marriage  upon 
the  letters  of  administration.     Counsel  contends  that,  in  the 
absence  of  any  allegation,  the  common  law  mast  be  presumed 
to  be  in  force  there,  and  that  by  that  the  husband  upon  mar- 
riage became  a  joint  administrator  and  should  have  been 
united  with  her  as  party  plaintiff.     We  do  not  understand  that 
we  are  bound  to  presume,  as  counsel  contends.     The  petition 
shows  an  appointment  which  gives  an  authority  to  sue.    It 
does  not  allege  any  revocation  of  that  authority  by  the  power 
that  granted  it    It  alleges  a  fiust  which  by  our  present  law 
would  have  no  effect  upon  the  authority,  (though  as  to  the  law 
prior  to  1868,  see  Comp.  Laws,  page  516,  §  29.)    And  if  we 
are  to  rest  upon  presumptions,  we  should  presume  that  the 
laws  of  Colorado  in  this  respect  are  like  our  own,  and  hence, 
that  the  authority  granted  still  continued,  and  remained  solely 
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in  the  plaintiff,  notwithstanding  her  marriage.  Fwrrw>  v.  Cha- 
pin,  18  Kas.  118;  French  v.  Pease^  10  Kas.  64.  . 

There  being  no  other  question  in  the  casOi  the  judgment 
will  be  affirmed. 

All  the  Justices  concurring. 


M.  0.  OiLL  ▼.  S.  Kaufman  &  Co. 

1.  Purchases  bt  Bahplb;  Right  of  Purekaser.  A  parchaser  hy  sample  has 
the  right,  independent  of  any  express  agreement,  to  refnse  to  receive 
the  goods  offered  if  they  fail  to  correspond  with  the  sample.    iAnUf  S7.] 

2. Hence,  when  liquors  are  sold  hy  a  wholesale  liqnor-dealer  in 

Ohio,  through  his  agent,  to  a  party  in  Kansas,  the  fact  that  such  right  is 
hy  express  agreement  reserved  to  the  purchaser,  does  not  change  what 
otherwise  was  an  Ohio  into  a  Kansas  contract.  iDoUon  «.  Mope,  7-161 ; 
cases  dted  17-446 ;  IHneman  v.  Saeht,  3^-621.] 


JBrror  from  Cherokee  District  Court 

Action  on  a  note  given  by  GfiU  to  Kaufman  ^  Co.  Answer, 
^Hhat  said  note  was  given  for  intoxicating  liquors  sold  within 
the  state  of  Kansas,  in  violation  of  the  dramshop  act,  (ch.  85 
of  Gen.  Stat,  of  1868,)  and  hence  said  note  is  void.*'  Trial  at 
the  January  Term  1875,  and  judgment  in  favor  of  plaintiffs 
for  $188.50,  and  GHU  brings  the  case  here  on  error.** 

SaUoweU  ^  Anderson^  for  plaintiff  in  error,  contended  that 
the  contract  of  sale  was  a  Kansas  contract.  So  long  as  the 
vendee  continues  to  have  the  right,  either  to  object  to  the 
quantum  or  quality  of  the  goods,  there  is  no  executed  sale  or 
contract  1  Ohitty  on  Contr.  892;  Story  on  Contr.  876;  10 
Bing.  876;  8  B.  ft.  A.  821;  20  Qeo.  674;  28  Iowa,  194.  And 
being  a  Kansas  contract,  it  was  illegal  and  void,  ae  Kaufinan 
ft  Co.  had  no  license  to  sell  in  this  state. 
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W.  H.  WhiteTnan^  for  defendants  in  error,  contended  that 
there  was  nothing  in  this  case  to  take  it  out  of  the  mle  laid 
down  by  this  court  in  Hang  v.  OiUettj  14  Eas.  140,  and  that  the 
defense  interposed  was  not  good. 

The  opinion  of  the  court  was  delivered  by 

Brewbr,  J. :  This  was  an  action  on  a  note.  The  defense 
was,  that  the  note  was  given  for  liquors  sold  in  this  state  with- 
out license.  Eauftnan  k  Co.  were  wholesale  liquor-merchants 
in  Oincinnati,  Ohio.  The  evidence  shows  that  the  goods  were 
sold  by  sample,  through  the  agent  of  defendants  in  error,  and 
a  portion  of  the  samples  left  with  Gill  to  compare  when  the 
liquors  arrived.  Also,  that  Gill  was  to  pay  freight,  and  if 
liquors  did  not  come  up  to  standard  that  defendants  in  error 
were  to  refund  freight  money  and  take  liquors  away.  Did 
these  facts  change  the  place  of  the  contract,  which  otherwise 
was  clearly  an  Ohio  contract?  We  think  not  The  express 
agreement  was  no  more  than  the  one  the  law  would  imply,  if 
nothing  had  been  said.  A  purchaser  by  sample  always  has 
the  right  to  refuse  to  receive  the  goods  if  they  fiul  to  corre- 
spond with  the  sample.  This  question  has  already  been  before 
us,  and  so  decided.  McCarty  v.  G^r^fon,  ante,  p.  85.  See  also, 
Booihby  V.  Plaistedj  61  Kew  Hamp.  486. 

The  judgment  will  be  affirmed 

All  the  Justices  concurring. 
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Kansas  Pacific  Rlt.  Co.  v.  Jbromb  Mowsk. 

1,  SvooK  KiLLKD  BT  Railboaob;  Ad  €f  1874  it  Valid.  Chapter  94  of  the 
Laws  of  1874,  relating  to  the  killing  or  wounding  of  stock  by  railroads, 
is  oonstitntional  and  valid.  [2L  J2.  u  Thtfior^  17-567;  Hophm  «.  R,  R,^ 
lS-462;  R.  R.  v.  MiOer,  1^212;  R,  R.  v.  Harper^  19-629;  R.  R.  v,  YaUs, 
21-613;  R.  R.  Hegttir,  21-622;  Badley  v.  R.  R,,  22-359;  jR.  R  v,  Butman, 
22*<689;  JL J2. v. .E^otn^, 23-273 ;  R.Rv, Byron, 24^-360;  R R.v, McReynoldM, 
24^-368;  12. i?.  v.  Xondia,  24-406 ;  R R ft. Mcffenry,  2^^-bOl;  RR v.  Wigipnt^ 
24-588 ;  RRQ>,v,  Weichselbaum,  24-619;  R.  R  v.  LeggeU,  27-323;  RRv, 
OuA, 27-587;  12. 22. v. 2))^  28-200 ;  it  12. v.  JSarru, 28-206 ;  RRv.Dudgean, 
2&-283 ;  R, R,  v. OriffU,  28-639;  RRv.  Wtbon,  28-^7;  R R. v.  JSoyt,  29-193; 
RRv,  Abniy,  30^1;  Gooding  v. RR^  32-150;  12. 12.  v.  Shcfi,  33^21;  12. 12. 
•.  Bradshaw,  3S-533 ;  12, 12.  v.  Roads,  33-640 ;  Pricka  v.  R.  R,  33-74a] 

2.  PoLicB  PowBR  or  Statb  ;  Fencing  Railroad  TVodbi ;  Legislative  Exercise  of 
Power.  Under  the  general  police  power  of  the  state,  the  legislatnre  has 
the  power  to  require  railroads  to  fence  their  tracks,  and  to  make  them 
liable  for  the  valae  of  all  stock  killed  by  their  trains  in  consequence  of 
a  fiiilure  to  so  fence. 

8b The  police  power  of  a  state,  properly  exercised,  aims  to  regu- 
late the  intercourse  of  citizen  with  citizen,  to  prescribe  the  manner  of 
using  one's  property,  and  pursuing  one's  occni>ation,  so  as  not  to  tres- 
pass on  the  property  or  rights  of  others.  Police  is»  in  general,  a  system 
of  precaution,  either  for  the  prevention  of  crimes,  or  of  calamities. 

4.  Rahaoad  GHAKTBits ;  Claim  of  Vested  Rights.  A  charter  granted  to  a  rail- 
road corporation  by  the  territorial  legislature  does  not  confer  nor  secure 
rights  beyond  the  reach  of  the  police  power  of  the  state.  The  chartered 
rights  of  the  corporation  are  not  more  sacred  than  the  individual's  rights 
of  person  and  property,  and  all  must  give  way  to  any  legitimate  exercise 
of  the  police  power  of  the  state. 

5.  Attobnsy's  Fees  ;  Actions  for  KiUing  Stock.  Section  2  of  said  chapter  94 
of  the  laws  of  1874,  giving  a  ''reasonable  attorney-fee"  to  the  i^aintif^ 
in  case  of  a  recovery,  for  the  prosecution  of  his  suit  against  a  railroad 
corporation  for  the  value  of  stock  killed  or  injured,  is  constitutional. 
Such  provision  may  seem  harsh  or  rigorous;  but  it  is  in  the  nature  of  a 
penalty,  and  is  not  beyond  the  power  of  the  legislature.  IR  R.  v.  Shir^ 
202^,20-660;  12. 12. «.  JfiOer,  18-212;  12. 12.. v.  Byron,  24-350;  12. 12.  v.  Weich' 
«fl{6attfn,  24-^19;  12. 12.  v.  .irmifron^,  25-661 ;  12. 12. «.  Pip«r,  26^58;  12.12.  «. 
Abney,  30-41.] 

Error  from  Shaumee  Disiriet  Court, 

Action  by  Mower  to  recover  from  the  K.  P.  Railway  Oom^ 
pony  the  value  of  a  steer  and  a  heifer  killed  by  defendant's 
cars.     The  action  was  tried  by  the  court,  without  a  jury,  at  the 
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December  Term  1874.  The  fiskcts  were  agreed  to  by  the  pa^ 
ties,  as  follows:  "In  May  1874,  a  locomotive  drawing  a  train 
of  defendant's  cars,  and  run  by  the  employes  of  said  company, 
struck  and  killed  a  steer  and  heifer  mentioned  in  plaintiff's 
petition,  near  Silver  Lake  station,  said  animals  then  being  the 
property  of  Mower.  The  railroad  was  not  fenced  at  the  place 
where  said  animals  were  killed.  The  defendant  is  not  charge- 
able with  negligence  other  than  such  as  the  law  implies  from 
the  facts  herein  stated.  More  than  thirty  days  before  the  com- 
mencement of  this  suit,  plaintiff  demanded  of  the  ticket  agent 
of  defendant  at  said  Silver  Lake  station,  that  the  defendant 
pay  him  the  full  value  of  said  animals,  to-wit,  $45.  The  value 
of  said  animals  at  the  time  of  the  killing  was  |39,  and  a  reason- 
able attorney*fee  for  the  prosecution  of  said  action  for  plaintiff 
is  |25.''  From  these  facts,  the  court,  as  conclusions  of  law, 
found  that  the  plaintiff  was  entitled  to  recover  from  the  de- 
fendant the  sum  of  $39  damages  and  $25  attorney-fee,  in  all 
$64,  and  costs,  and  rendered  judgment  accordingly.  The  RaSr 
way  Co,  brings  the  case  here  on  error. 

E.  W.  Dennis^  and  Charles  B.  Smith,  for  plaintiff  in  error. 
N.  C.  McFarlandy  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brewer,  J. :  In  this  case  the  constitutionality  of  the  foUow- 
lowing  act  is  challenged,  and  this  is  the  only  question  pre- 
sented for  our  consideration : 

Oh.  94,  Laws  of  1874. — An  act  relating  to  killing  or  wounding 

stock  by  railroads. 

Be  it  enacted  hy  the  Legtslaiure  of  the  State  of  Kansas: 

Sbotion  1.  Every  railway  companv  or  corporation  in  this 
state,  and  every  assignee  or  lessee  of  such  company  or  corpo- 
ration, shall  be  liable  to  pay  the  owner  the  full  value  of  each 
and  every  animal  killed,  and  all  damages  to  each  and  every 
animal  wounded,  by  the  engine  or  cars  on  such  railway,  or  in 
any  other  manner  whatever  in  operating  such  railway,  irre- 
spective of  the  fact  as  to  whether  such  killing  or  wounding 
was  caused  by  the  negligence  of  such  railway  company  or  oo^ 
poration,  or  the  assignee  or  lessee  thereof,  or  not. 
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Sbo.  2.  In  case  each  railway  company  or  corporation,  or  the 
assignee  or  lessee  thereof,  shall  fail  for  thirty  days  after  demand 
made  therefor  by  the  owner  of  such  animal,  or  his  agent  or 
attorney,  to  pay  such  owner,  or  his  agent  or  attorney,  the  full 
value  of  such  animal  if  killed,  or  damages  thereto  if  wounded, 
such  owner  may  sue  and  recover  from  such  railway  company 
or  corporation,  or  the  assignee  or  lessee  thereof,  the  full  value 
of  such  animal,  or  damages  thereto,  together  with  a  reasonable 
attorney-fee  for  the  prosecution  of  the  suit,  and  all  costs  in  any 
court  of  competent  jurisdiction  in  the  county  in  which  such 
animal  was  killed  or  wounded. 

Sec.  8.  The  demand  mentioned  in  section  two  of  this  act 
may  be  made  of  any  ticket-agent  or  station-agent  of  such  mil- 
way  company  or  corporation,  or  the  assignee  or  lessee  thereof, 

Sbc.  4.  In  all  actions  prosecuted  under  this  act,  it  shall  be 
the  dut^  of  the  court,  if  tried  by  the  court,  or  jury  if  tried  by 
a  jury,  if  the  judgment  or  verdict  be  for  the  plaintiff,  to  find 
in  addition  to  their  general  finding  for  plaintiff  the  amount  if 
anything  allowed  for  an  attorney-^e  in  the  case. 

Sbo.  5.  This  act  shall  not  apply  to  any  railway  company  or 
corporation,  or  the  assignee  or  lessee  thereof,  whose  road  is  in- 
closed with  a  good  and  lawful  fence  to  prevent  such  animals 
from  being  on  such  road. — Approved,  February  27, 1874. 

We  have  been  favored  with  several  brie&  upon  this  ques- 
tion, both  from  counsel  for  plaintiff  in  eriior,  and  counsel  rep- 
resenting other  railroads.  There  are  quite  a  number  of  cases 
in  this  court  in  which  various  roads  are  interested,  turning 
upon  this  question,  and  we  are  informed  that  there  are  many 
more  in  the  several  district  courts  waiting  for  the  decision  in 
this.  While  the  amount  in  controversy  in  each  of  these  cases 
is  small,  yet  the  number  of  cases  already  in  suit,  and  the  still 
greater  number  which  in  the  ordinary  experience  of  the  man- 
agement of  railroad  trains  may  be  expected  to  arise  in  the 
future,  render  the  question  one  of  considerable  moment.  It  is 
generally  conceded  by  the  counsel,  and  we  think  is  both  settled 
by  the  authorities  and  resting  in  sound  reason,  that  the  legis- 
lature has  the  power  to  require  railroad  corporations  to  fence 
their  tracks,  and  to  make  them  liable  for  the  value  of  all  stock 
killed  by  their  trains  in  consequence  of  a  failure  to  so  fence. 
See  as  authorities:  Fawcett  v.  TheT.  ^  N.  M.  Sly.  Cb*,2  Eng. 
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L.  k  E.  289,  and  the  adjudications  of  eleven  American  states, 
as  follows:  Connecticut:  BuLkley  v.  N.  T.  ^  N.  H.  Bid.  Oo.j 27 
Conn.  479;  Nbw  Hampshire:  Dean  v.  SulUvan  Rld.^  2  Foster, 
816;  ComwaU  v.  Sullivan  Rld.^  8  Foster,  161;  Smith  v.  Eastern 
Bid.  Co.,  85  K  Hamp.  856;  Vermont:  Thorpe  v.  BiUland ^ Bur- 
lington Bid.  Co.,  27  Vt.  140 ;  Nelson  v.  Vt  ^  C.  Rid.,  26  Vt  717; 
New  York  :  Corwin  v.  N.  Y.  ^  Erie  Rid.  Co.,  18  K  Y.  42;  l&atU 
V.  Hvdson  River  Rid.  Co.,  8  Keyes,  196;  Waldron  v.  Renssdaer  ^ 
Saratoga  Rid.  Co.,  8  Barb.  890;  Bruce  v.  N.  T.  Cent  Rid.  Co.,  27 
N,  Y.  269 ;  Pennsylvania  :  Pennsylvania  Rid.  Co.  v.  BibUi,  66 
Pean.  St  164;  Illinois:  Ohio  ^  Miss.  Bid.  Co.  v.  Mc  CMmi, 
26  HL  140;  Same  v.  Brubaker,  47  111.  462;  Indiana:  M.^LBld. 
Co.  V.  Whiteneek,  8  Ind.  217;  IndianapoUs  Bid.  Co.  v.  Kerchevd, 
16  Ind.  84;  Indianapolis  Bid.  Co.  v.  Marshall,  27  Ind.  SOO;  Same 
V.  Town^end,  10  Ind.  88 ;  New  Albany  BaHroad  Co.  v.  TilUm,  12 
Ind.  8;  Iowa:  Jones  v.  Galena  BaUroad  Co.,  16  Iowa,  6;  Wis- 
consin :  Blair  v.  Milwaukee  BaUroad  Co.,  20  Wis.  254;  Missouri: 
Qorman  v.  Pacific  Bid.  Co.,  26  Mo;  441;  Trice  v.  Hannibal  ^  SL 
Jos.  Bid.  Co.,  49  Mo.  488;  Maine;  Norris  v.  Androscoggin  RUL 
Co.,  89  Me.  278.  This  power  is  sustained  as  a  part  of  the  po- 
lice power  of  the  state,  a  power  whose  limits  are  perhaps  as 
illy  defined  as  any  .power  claimed  or  exercised  by  the  state. 
"It  is  much  easier,"  says  Ch.  J.  Shaw,  in  Com'Uh  v.  Alger,  7 
Cush.  84, "  to  perceive  and  realize  the  existence  and  sources  of 
this  power,  than  to  mark  its  boundaries,  or  prescribe  limits  to 
its  exercise.'^  It  aims  to  regulate  the  intercourse  of  citizen 
with  citizen,  to  prescribe  the  manner  of  using  one's  property, 
and  pursuing  one's  occupation,  so  as  not  to  trespass  on  the 
property  or  rights  of  others;  and  as  such,  is  a  power  whose 
necessities  and  uses  grow  with  the  increasing  complexities  of 
our  civilization,  and  the  increasing  diversities  in  the  industries 
and  modes  of  life.  The  sphere  therefore  of  its  operations  is 
ever  widening.  Every  new  use  to  which  the  forces  of  nature 
are  put,  calls  for  a  new  interference  of  this  power,  that  such 
use  may  not  operate  to  the  injuiy  of  others.  Probably  no 
single  agency  has  made  so  large  a  demand  for  the  exercise  of 
this  power  as  the  agency  of  steam  in  locomotion.     It  is  by 
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yirtae  of  this  power  that  the  state  has  assumed  to  regulate  the 
speed  of  trains,  to  require  flagmen  at  Grossing^  of  streets  in 
populous  cities,  the  blowing  of  a  whistle  or  the  ringing  of  c 
bell  at  places  of  supposed  extra  danger^  and  the  erection  of 
conspicuous  sign-boards  at  all  crossings  of  highways,  and  in- 
deed all  the  other  various  measures  to  secure  safel^y  in  the  nec- 
essarily dangerous  matter  of  running  railroad  trains.  In  the 
exercise  of  the  same  power  the  legislature  can  require  railroad 
corporations  to  fence  their  tracks.  As  police  is,  according  to 
Jeremy  Bentham,  ^Mn  general  a  system  of  precaution,  either 
ibr  the  prevention  of  crimes,  or  of  calamities,"  so,  to  prevent 
the  injuries  which  might  result  to  a  train  full  of  passengers 
thrown  from  the  track  by  a  stray  animal  upon  it,  a  calamity  of 
not  infrequent  occurrence,  the  general  judgment  of  the  public 
has  declared  that  the  track  should  be  fenced,  and  the  state  has 
cast  the  duty  of  fencing  solely  on  the  corporation,  the  running 
of  whose  trains  gives  rise  to  the  danger.  It  is  said  by  Cooley 
in  his  work  on  Constitutional  Limitations,  p.  579,  that  this 
power  ^^has  been  sustained  on  two  grounds:  first,  as  regarding 
the  division  fence  between  adjoining  proprietors,  and  in  that 
view  being  but  a  reasonable  provision  for  the  protection  of 
domestic  animals;  and  second,  and  chiefly,  as  essential  to  the 
protection  of  persons  being  transported  in  the  railway  car* 
riages.*'  So,  in  Trice  v.  Hasnnibal  ^  St.  Jo.  Bid.  Cb.,  49  Mo.  488, 
it  is  said,  "While  the  protection  of  property  of  adjacent  pro- 
prietors is  an  incidental  object  of  the  statute,  its  main  and 
leading  one  is  the  protection  of  the  traveling  public.  To  in- 
sure such  protection,  raUroada  are  imperatively  required  to  fence 
their  tracks,  and  the  penal  liability  deemed  necessary  to  enforce 
this  requirement,  is  a  matter  of  legislative  discretion.*'  In  Ohio 
f  Miss.  Sid.  Co.  V.  McClelland,  26  HI.  140:  "When  the  safety 
of  persons  and  property  both  demand  the  fencing  of  these 
roads,  it  is  no  more  than  the  exercise  of  a  reasonable  police 
regulation  to  require  Uj  and  to  impose  adequate  penalties  to  se- 
cure a  compHance.  •'  In  Blair  v.  Milvoaukee,  ^.,  Bid.  Co.,  20 
Wis.  264:  Experienee  had  shown  that  it  was  entarely  inrsii^ 
d^nt  for  the  protectk»i  of  the  public  to  leave  the  building  a«d 
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maintaining  of  these  fences,  so  as  to  prevent  such  intrusion 
npon  the  track,  to  the  sense  of  duty  or  interest  of  the  malti- 
tudes  of  proprietors  of  lands  adjoining  our  long  lines  of  rail- 
roads. To  remedy  this  evil,  and  insure  the  safety  of  the  trav- 
eling public  so  far  as  possible  in  this  respect,  the  act  in  question 
was  passed  making  it  the  sole  and  absokUe  duty  of  all  railroads 
companies  to  fence  and  provide  their  roads  with  suitable  cattle- 
guards." 

But  say  counsel,  this  law  does  not  come  within  the  scope  of 
those  decisions — is  not  the  exercise  of  that  power.  That  power 
may  impose  the  duty  of  fencing  the  road  upon  the  company, 
and  punish  a  failure  to  perform  this  duty  by  liability  for  all 
injuries  resulting  therefrom.  But  here  no  duty  of  any  kind 
is  imposed.  Fencing  is  not  declared  a  duty;  it  is  only  held  up 
as  a  means  of  escaping  liability,  and  only  the  single  liability 
for  animals  killed.  ** As  long,"  say  counsel,  ^*  as  the  railroad 
companies  pay  for  the  cattle  they  are  guilty  of  no  breach  of 
their  obligations.  They  can  fence  or  not,  just  as  they  please, 
and  the  traveling  public  is  in  no  way  benefited."  And  again, 
'^A  law  that  lays  down  no  rule  of  conduct,  that  neither  com- 
mands  nor  forbids,  cannot  be  a  police  regulation."  While 
doubtless  there  is  weight  to  the  suggestion  of  counsel  in  this 
respect,  we  are  disposed  to  think  they  overestimate  its  impor- 
tance. We  think  they  place  too  much  stress  on  the  form  of 
the  enactment,  and  regard  it  as  unconstitutional  legislation  to 
do  that  by  indirection  which  it  is  clearly  constitutional  to  do 
directly.  The  difference  between  the  concession  of  counsel, 
and  the  law,  is  about  this :  THe  concession  is,  that  it  is  lawful 
to  say  to  the  railroads,  you  must  fence,  or  pay  for  stock  killed. 
The  law  is,  you  must  pay  for  stock  killed,  unless  you  fence. 
In  each  case,  payment  for  stock  killed  is  the  result;  non- 
fencing,  the  condition.  In  each  case  the  liability  is  the  same, 
and  the  manner  of  avoiding  liability  the  same.  For,  though 
where  the  command  to  fence  is  in  terms  expressed,  a  failure 
to  fence  may  carry  the  liability  of  the  company  to  a  further 
reach,  and  a  wider  extent,  yet  it  ib  almost  the  unvarying  rule 
in  snoh  legislation  to  fbllow  the  command  with  but  one  ex- 
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pressed  penalty,  that  of  payment  for  stock  killed.  And  con- 
ceding the  larger  results,  if  the  legislature  has  power  indirectly 
to  subject  the  company  to  more  extended  'liabilities,  has  it  not 
the  power  directly  to  impose  the  lesser  and  included  liabilities? 
■While  it  seems  to  us  that  that  form  of  legislation,  which  coun- 
sel contends  is  essential  to  the  validity  of  such  an  enactment, 
is  the  better,  and  approaches  the  subject  in  the  more  correct 
way,  because  stating  first  and  in  mandatory  words  what  the 
company  must  or  at  least  ought  to  do  in  respect  to  the  manner 
of  its  carrying  on  its  dangerous  business,  and  afterward  the 
penalty  for  non-compliance,  yet  we  are  not  prepared  to  hold 
a  disregard  of  that  form  fatal.  While  generally  the  protec- 
tion of  the  train  and  its  passengers  is  considered  the  main 
ground  upon  which  to  sustain  this  rail  road-fen  co  legislation, 
and  rightly  that  should  be  the  paramount  consideration^  yet 
the  protection  of  domestic  animals,  the  property  of  a^'oining 
proprietors,  is  also  laid  down  as  one  of  the  grounds  for  uphold- 
ing it.  (See  the  citations  heretofore  made.)  It  seems  as  though 
our  legislature  had  specially  in  thought  the  minor  considera^ 
tion.  If  so,  it  may  have  been  because  the  past  experience  of 
railroad  matters  in  this  state  had  called  more  special  attention 
thereto.  Either  was  a  proper  subject  for  its  consideration, 
and  within  its  powers.  Looking  to  the  legislation  of  other 
states,  we  find  much  that  is  kindred  in  form,  and  yet  has  re- 
ceived the  approval  of  the  courts.  In  New  Hampshire,  at  one 
time,  there  was  a  law  in  force  in  terms  requiring  railroads  to 
fence.  A  commission  to  revise  the  statutes  included  this  in 
their  report,  but  the  legislature  struck  it  out,  and  in  lieu 
thereof  enacted  that  if  any  railroad  should  neglect  to  keep  a 
BufiScient  fence,  the  adjoining  landowner  might  give  notice, 
and  then,  if  not  built,  build  it  himself,  and  recover  of  the 
company  double  the  cost  thereof.  Here  it  will  be  seen  that 
there  is  in  terms  no  duty  of  fencing  caet  upon  the  company, 
and  the  argument  is  strong,  from  &e  change  in  the  law,  that 
the  duty  has  been  removed.  Still,  the  court  held  it  the  duty 
of  the  company  to  fence,  and  that  it  was  liable  for  the  stock 
killed  if  it  did  not.  Dean  v.  SuUivan  Matbr^ad^  2  Foster,  816. 
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In  Vermont,  Gen.  Stat.,  eh.  28,  §  78,  railroad  companies  are 
declared  liable  for  all  property  adjacent  to  their  roads  de- 
stroyed by  fire  from  their  engines,  <*  nnless  they  shall  show 
tbat  they  have  used  all  due  caution  and  diligence,  and  em- 
ployed suitable  expedients  to  prevent  such  injury;"  aud  this  is 
approved  in  Q.  T.  Biy.  Co.  v.  Richardson^  U.  S.  Sup.  CL,  8 
Cent  Law  J.  858.  In  Massachusetts  is  a  much  stronger  stat- 
ute: ^^ Every  (railroad)  corporation  shall  be  responsible  in 
damages  to  any  person  or  corporation  whose  buildings  or  other 
property  may  be  injured  by  fire  communicated  by  its  locomo- 
tive engines,  and  shall  have  an  insurable  interest  in  the  prop- 
erty upon  its  route  for  which  it  may  be  so  held  responsible, 
and  may  procure  insurance  thereon  in  its  own  behalf."  Gten. 
Stat,  ch.  68,  §101.  This  has  been  sustained  in  Hart  v.  West- 
ern Bid.,  18  Mete.  99;  Lyman  v.  B.  ^  W.  Bid.,  4  Gush.  288; 
Boss  V.  B.  ^  W.  Bid.,  6  Allen,  87;  IngersoU  v.  S.  ^  P.  Bid.,  8 
Allen,  438;  PerUy  v.  Eastern  Baaroad,  98  Mass.  414;  Safford 
y.  B.  i*  M.  BULy  103  Mass.  388;  Pierce  v.  W.  ^  N.  Bid.,  105 
Mass.  199.  In  the  case  in  98  Mass.  the  court  say,  that  ^'  The 
liability  of  this  railroad  is  not  at  common  law,  nor  dependent 
upon  the  defendant's  want  of  care."  In  that  in  8  Allen,  '^  The 
legislature  has  chosen  to  make  it  a  condition  of  the  right  to 
run  carriages  impelled  by  the  agency  of  fire,  that  the  corpora- 
tion employing  them  shall  be  responsible  for  all  injuries  which 
the  fire  may  cause.''  And  again,  in  the  case  in  4  Gushing, 
<<  The  right  to  use  the  parcel  of  land  appropriated  to  a  railroad 
does  not  deprive  the  legislature  of  the  power  to  enact  such 
regulations,  and  impose  such  liability  for  injuries  suffered 
from  the  mode  of  using  the  road,  as  the  occasion  and  circum- 
stances may  reasonably  justify."  A  similar  statute  was  recog- 
nized as  valid  in  Adden  v.  White  Mts.  Bid.,  55  New  Hamp.  413. 
And  another  was  sustained  in  Chapman  v.  A.  ^  S^.  L.  Bid.,  37 
Maine,  92;  PraU  v.  A.  ^  St.  L.  Bid.,  42  Maine,  579.  These 
cases  are  in  principle  very  strongly  in  point  An  additional 
liability  is  in  terms  directly  and  absolutely  imposed  upon  the 
company,  a  liability  which  they  cannot^  as  in  the  caae  before 
08,  by  any  means  avoid,  but  to  compensate  for  which  ^they  are 
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given  an  additional  pi^ivilege.  If  in  lieu  of  th^.  privileges 
given  by  the  Stfa  eect^on  of  our  atatute,  the  companiee  were 
given  an  insurable  interest  in  the  cattle  along  the  line  of  their 
road,  the  parallelism  would  be  very  close.  And  this  insurable 
interest  is  granted  to  the  companies  as  the  only  equivalent  for 
the  added  burden,  and  it  is  something  which  they  may  or  may 
not  avail  themselves  of.  The  burden  they  may  not  avoid;  the 
insurance  they  may  use  or  not,  as  they  choose.  So  here,  the 
burden  is  absolute;  the  stock  must  be  paid  for;  the  fencing  is 
discretionary,  though  unlike  the  law  in  Massachusetts,  the 
privilege  if  used  will  avoid  the  burden.  But  in  Indiana  we 
fiud  authprity  still  more  closely  in  point,  Their  stock-law  is, 
so  far  as  any  question  here  is  involved,  precisely  like  ours.  It 
imposes  the  liability  directly,  and  then  declares  that  the  lia- 
bility shall  not  rest  upon  any  company  that  securely  fences  its 
road.  The  supreme  court  of  that  state  have  frequently  passed 
upon  that  statute,  and  unifformly  sustained  it.  See-  the  cases 
heretofore  cited  from  Indiana.  We  conclude,  therefore,  upon 
both  reason  and  authority,  that  the  act  before  us  is,  as  to  its 
essential  elements  at  least,  within  the  scope  of  the  legislative 
power.  And  that  is^  in  this  direction,  the  limit  of  judicial  in- 
quiry. All  further  questions  must  be  considered  and  passed 
upon  elsewhere. 

Some  minor  matters  are  also  presented  which  require  brief 
notice.  It  is  insisted  first  that  this  act  cannot  apply  to  the 
plaintiff  in  error,  because  it  holds  under  a  charter  granted 
by  the  territorial  legislature,  and  thereforie  now  incapable  of 
change  without  its  consent.  But  the  chartered  rights  of  a  cor^ 
poration  are  not  more  sacred  than  the  individual's  rights  of 
person  and  property,  and  all  must  give  way  to  any  legislative 
exercise  of  the  police  po^^er  of  the  state.  In  Nelson  r..  Vi.  ^ 
a  Rld.y  26  Vt;  717,  it  is  said,  "It  is  certain,  we  think,  that  th^ 
legislature  cannot  impose  new  burdens  upon  corporations 
mnder  such  citt^umstances,  which  are  mereily  and  exclusively 
of  private  interest  and  concern^  and  which  >have  nothing  tofdo 
with  the  general  securit^^  quiet  and  good  order. :  r  But  thece 
can  be  no  doubt  they,  have  the  same  right,  by  g^erfil  Ifitf^a- 
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tion  ov^r  tiiese  eorporationSy  which  they  have  over  natural 
persons.  By  general  laws  they  may  require  them  to  conform 
to  SQch  regulations  of  a  police  character  as  they  may  deem  for 
the  security  of  the  rights  of  citizens  generally,  and  most  con- 
ducive to  quiet  and  good  order,  and  the  security  of  property, 
and  even  the  life  of  animals.''  See  also,  Thorpe  v,  J2.  ^  B.  Nd. 
Co.,  27  Vt  140;  Lymm  v.  B'.  ^  W.  Bid,  Cb.,  4  Gush.  288;  PraU 
t>.  A.  ^  St.  L.  Rid,,  42  Maine,  579;  Norria  r.  Androscoggm  BUL, 
89  Maine,  278;  Bylkby  v.  N.  Y.  ^  N.  H.  Bid.,  27  Conn.  479. 

Again,  it  is  said  that  that  portion  of  §  2  giving  to  the  stock- 
owner  the  right  to  recover  attorney-fees  is  unconstitutional 
The  proposition  is  thus  stated  by  the  learned  counsel  for  plain- 
tiff in  error: 

"Our  state  constitution,  (Bill  of  Rights,  §§1, 18,)  guarantees 
to  all  equity  of  rights,  and  remedies  for  injuries  oy  course  of 
law.  We  contend  that  a  law  which  gives  a  successftil  plaintiff 
in  a  civil  action  his  attorney's  fees,  and  denies  them  to  defend- 
ant, is  a  most  gross  violation  of  these  constitutioniJ  previa- 
ions." 

We  do  not  think  the  contention  of  counsel  can  be  sustained. 
While  the  law  may  be  harsh  and  rigorous,  (and  yet  its  rigor 
may  have  seemed  to  the  legislature  as  essential  to  its  value, 
for,  if  a  claimant  for  stock  killed  was  compelled  to  pay  his 
own  attorney's  fees,  it  might  well  happen  that  in  all  cases  the 
amount  of  his  claim — such  amounts  being  uniformly  small— 
would  be  consumed  by  attorney's  fees,  and  so  leave  the  claimant 
in  no  better  condition  than  before,)  we  see  no  reason  to  hold 
it  beyond  the  power  of  the  legislature.  It  is  no  uncommon 
thing  for  le^slatures  to  provide,  in  cases  where  failure  to  pay 
seems  to  imply  more  than  ordinary  wrong,  that  such  fSfdlure 
should  carry  with  it  something  in  the  nature  of  a  penalty. 
Sometimes  double  or  treble  damages  are  given.  The  Iowa 
stock-law  gave  double  damages.  Our  trespass  act  provides 
for  both  double  and  treble  damages;  (Gen.  8tat,  p.  1096.  §§1 
and  2.)  Ten  per  cent,  may  sometimes  be  added  in  the  dis- 
eretion  of  the  court    Other  illuBtratioDJi  might  be  suggested. 

Some  other  matters  are  suggested,  but  It  is  unnecessary  to 
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prolong  this  opinion.    We  are  of  opinion  that  the  act  is  con- 
Btitutionaly  and  applicable  to  the  plaintiff  in  error. 

The  judgment  will  therefore  be  affirmed. 

It  is  understood  that  the  eases  of  the  same  plaintiff  in  error 
against  Israel  M.  ToUSy  and  same  against  E.  J,  Hopper^  and 
the  case  of  the  L.  L.  ^  G.  Bid.  Co.  v.  H.  Jtf.  WaterSy  involve 
only  the  same  question,  and  the  judgment  in  those  cases  will 
be  affirmed. 

All  the  Justices  ocHicurring. 


Kansas  Paoivio  Railway  Co.  y.  Johh  Yanz. 

Bailroabs;  Killimq  Cattlb;  Attobnbt-Fxbb;  BiU  of  PdirHcuiart;  Sufficiency; 
Findings — Waiver.  In  an  action  against  a  railway  company  in  a  justice's 
court  under  cb.  94  of  the  laws  of  1874,  for  killing  plaintiff's  cow,  where 
plaintiff  does  not  allege  In  his  bill  of  particulars  that  the  company's  road 
was  not  fenced,  and  says  nothing  about  attorney -fees  except  in  the  prayer 
tat  judgment,  and  the  only  prayer  lor  judgment  is  "for  said  sum  of  $30, 
together  with  costs  of  suit,  and  a  reasonable  attorney-fee  for  the  pros- 
ecution of  this  suit,"  and  the  case  is  tried  both  in  the  justice's  court 
and  in  the  district  court  upon  this  bill  of  particulars  without  any  objec- 
tion being  made  as  to  its  sufficiency,  and  the  district  court  finds  specially, 
among  other  things,  that  the  rosd  was  not  fenced,  that  the  cow  was  worth 
ISO,  that  a  reasonable  attorney-fee  for  prosecuting  the  suit  in  the  justice's 
court  was  $10,  and  in  the  district  court  $26,  for  which  sums  judgment  is 
rendered  against  the  defendant,  with  costs,  and  the  defendant  then  brings 
the  case  to  the  supreme  court,  and  assigns  for  error  merely  that  ''the  de- 
cision of  said  judge  was  contrary  to  law,"  and  the  question  of  the  suffi- 
ciency of  the  plaintiff's  bill  of  particulars  is  raised  fat  the  first  time  in 
the  supreme  court,  and  then  by  brief  only;  held,  that  the  judgment  of 
the  district  court  will  not  be  disturbed  meiely  because  of  any  supposed 
Insufficiency  In  the  plaintiff's  bill  of  particulars,  nor  will  it  be  disturbed 
becansa  of  any  supposed  insufficiency  in  the  findings  of  the  conrt  below 
with  respect  to  attorney-fee.    [See  ante^  573.] 


/' 
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Error  Jrom  Pottawatomie  Distrust  Court 

Thb  pleadings  and  proceedings  in  the  court  below  are  fhllj 
stated  in  the  opinion.  Yam  recovered  judgment,  at  the  Feb- 
ruary Term  1875,  for  $80  for  a  cow  killed  by  defendant's  cars, 
and  $85  attorney-fees,  and  costs  of  suit;  and  the  RaUway  Oom- 
pony  brings  the  case  here  on  error. 

jr.  p.  Usher^  and  C.  M  BretherUm,  for  plaintiff  in  error. 
Merritt  ^  Merritty  for  defendant  in  erron 

The  opinion  of  the  court  was  delivered  by 

Valbntine,  J. :  This  was  an  action  brought  by  John  Yans 
against  the  Kansas  Pacific  Railway  Company  for  killing  one 
of  the  plaintiff's  cows.  The  act  of  1874,  (Laws  of  1874,  pp. 
143, 144,)  authorizing  the  recovery  of  damages  and  the  recov- 
ery of  attorney-fees  in  such  cases,  has  already  been  held  by 
this  court  to  be  constitutional  and  valid.  {K.  P.  i22y.  Cb.  v. 
MoxoeVy  ante,  p.  578.)  The  only  question  then  for  us  now  to 
consider  is^  whether  under  said  act,  and  under  the  facts  of  this 
case,  the  plaintiff  is  entitled  to  recover.  The  action  was  com- 
menced in  a  justice's  court,  and  the  plaintiff  filed  a  bill  of  par- 
ticulars therein,  which  reads  as  follows: 

{TiiU.)  "The  said  John  Yanz,  plaintiff,  complains  of  the 
said  Kansas  Pacific  Railway  Company,  a  corporation  operating 
a  railway  through  the  county  of  Pottawatomie  in  the  state  of 
Kansas,  defendant,  for  that  the  said  plaintiff  was,  on  the  5th 
of  August  1874,  the  owner  of  a  milch  cow  of  the  value  of  $30, 
and  that  the  said  defendant  in  operating  its  railway,  and  by 
the  engine  and  cars  on  the  said  railway,  did  kill  the  said  cow 
of  the  said  plaintiff,  to  the  damage  of  the  said  plaintiff  $30. 
And  said  plaintiff  further  s^s,  that  on  the  29th  of  August 
1874  he  demanded  of  said  Blansas  Pacific  Railway  Company 
payment  of  the  damages  aforesaid,  for  said  cow  killed  as  afore- 
said, which  said  defendant  refused  and  still  refuses  to  pay. 
'  "Wherefore  plaintift'  prays  judgment  for  said  sum  of  $30, 
together  with  costs  of  suit,  and  a  reasonable  attorney-fee  for 
the  prosecution  of  this  suit." 
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The  defendant,  for  it6  bill  of  particulars^  filed  a  general  de- 
nial. The  case  was  then  tried  on  these  pleadings,  and  judg- 
ment was  rendered  in  favor  of  the  plaintiff  for  |80  for  the  cow, 
$10  for  attorney-fees,  and  for  costs.  The  defendant  appealed 
to  the  district  court,  where  the  case  was  again  tried  by  the 
court,  without  a  jury.  None  of  the  evidence  introduced  on 
the  trial  was  preserved,  but  the  court,  at  the  request  of  the 
defendant,  made  special  findings  of  fact  and  of  law.  Among 
the  findings  of  fact  were  the  following,  to-wit: 

'^  The  railroad  of  the  defendant,  at  the  time  and  place  where 
said  cow  was  killed,  was  not  fenced. 

"  On  the  28th  of  September  1874,  the  plaintiff  commenced 
his  suit  before  Justice  Baker,  in  Wamego  township,  for  the 
recovery  of  said  damages.  A  reasonable  attorney-fee  for  the 
prosecution  of  said  suit  by  Messrs.  Merritt,  hie  attorneys,  was 
|lO;  and  a  reasonable  attorney-fee  for  prosecuting  the  suit  on 
this  appeal  by  said  attorneys,  is  $25." 

"The  defendant  objected  to  any  evidence  being  given  of 
the  value  of  attorney-fees  for  prosecuting  said  suit,  or  to  any 
finding  concerning  the  same,  which  objection  the  court  over- 
ruled, and  the  defendant  excepted."  The  court,  after  making 
said  special  findings  of  fact  and  law,  rendered  judgiQent  in 
favor  of  the  plaintiff  for  $80  for  the  cow,  $10  for  attorney-fees 
in  the  justice's  court,  $25  for  attorney-fees  in  the  district  court, 
and  for  costs.  The  defendant  now  brings  the  case  to  this 
court,  and  aspigns  for  error  that,  "  The  decision  of  said  jifdge 
was  contrary  to  law."  This  is  the  only  assignment  of  error. 
The  defendant  however,  now,  as  plaintiff  in  error,  claims  in  its 
brief  thatithe  bill  of  particulars  of  the  plaintiff  bei^ow  waafiot 
sufficient:  Mrstj  because  it  did  not  allege  that  ^he  pompanyji 
road  was  pot  fenced;  se^or^  bqcanse  it  did  not  claim  as  .^ftm- 
ages  as  much  as  the  judgment  w^  rendered  for^,  And  gl^iptiff 
in  error  also  now  claims  in  its  brief,  that  the  findings  of  the 
court  do  not  support  the  judgment  for  attorney-fees.  If  these 
questions  can  or  ought  to  be  considered  under  said  assignment 
of  error,  which  is  at  least  doubtful,  we  would  have  to  decide 
upon  all  of  them  against  the  plaintiff  in  error.  Ko  objection 
was  made  in  the  court  below  to  the  plaintiff's  bill  of  particulars. 
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the  treasurer  of  the  tax,  protesting  its  illegality,  declaring  that  pajrment 
is  made  solely  to  avoid  the  issue  of  process,  and  asserting  an  intenti<»i 
to  sue  for  the  sum  illegally  paid,  should  be  considered  an  involuntary 
•  payment — one  made  to  prevent  an  immediate  seizure  of  the  taxpayer's 
property,  although  such  payment  was  made  seventeen  days  before  the 
time  fixed  for  the  treasurer  to  issue  his  warrant 

Error  from  Wyandotte  District  CourU 

Injunction,  brought  by  the  K,  P.  Railway  Company^  against 
tb«  Board  of  County  Commissioners j  and  E.  W.  &  Droughty  as 
sheriff,  of  Wyandotte  ooanty,  to  restrain  the  collection  of  al- 
leged illegal  taxes.    The  plaintiff's  petition  stated,  that  on  the 
first  day  of  May  1874,  plaintiff  duly  listed  for  taxation,  all 
ItSjj  rbiling-^tock  and  other  personal  property,  as  required  by 
oh.  96,  Xaws  of  1874,  p.  147,  and  returned  the  same,  with  a 
sworn  schedule  thereof^  to  the  county  derk  of  said  county; 
that  the  total  length  of  the  main  track  of  plaintiff's  railroad 
in  said  connty  was  21  55-l60th8  miles,  and  the  proportion  of 
value  of  B9.id  rolling-stock,  listed  as  aforesaid,  amounted  to 
$1,076.68  per  mile;  that  the  aggregate  value  of  plaintiff's  per- 
sonal property  so  returned  for  taxation  to  said  county  clerk 
for  said  year  1874  was  $72,658.04;  that  neither  the  county 
clerk  nor  the  board  o^  county  commissioners  of  said  county 
.proceeded  to  correct  such  statement  as  false  or  erroneous,  nor 
•did  said  KM>uaty   clerk  notify  the  plaintiff  that  he  or  said 
'bounty  board  considered  snch  sworn  statement  as  false,  in- 
complete or  erroneous,  so  that  plaintiff  might  have  an  oppor- 
tunity of  shpwing  that  its  statement  was  correct;  nor  is  there 
-in  the  office  <  of  said  oounty  elerk  any  statement  of  facts  or 
•evidence  on  which  be  or  said  connty  board  have  made  any 
correction  of  plaintiff's  sworn  statement;   that  said  connty 
"clferk  illegally  entered   said  property  on  the  tax-roll  at  the 
value  of  $1,055.64  per  mile,  and  so  apportioned  the  same  for 
.the  purpose  of  taxation  among  the  different  cities,  township, 
school  and    road   districts  of  his  county,  th«s  making  an 
arbitrary  arid  oppressive  increase   of  $479.01  per  mile  on 
.the  value.thjerQo4tl)us  increasing  the  aggregate  value  of  said 
t.pff>pert}[  to  $82^9-7.^0 -^heing  $lQ,244i66  more  tjban  the  yalu- 
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ation  returned  by  plaintiff;  that  the  amount  of  taxes  legally 
imposed  on  the  property  so  valued  and  returned  by  plaintiff 
was  $8,608.02;  that  the  amount  actually  and  arbitrarily  as- 
sessed was  $4,562.1^,  of  which  the  sum  of  $964.14  was  and  is 
illegal,  being  levied  on  said  illegally-increased  valuation  made 
as  aforesaid;  that,  as  provided  in  and  by  ch.  181,  laws  of  1874, 
one-half  of  said  legal  taxes  was  due  and  payable  20th  De- 
cember 1874,  and  the  other  half  20th  June  1875;  that  on  the 
14th  of  said  December  plaintiff  tendered  to  the  treasurer  of 
said  Wyandotte  county  $1,804.01,  being  one-half  the  legal 
taxes  assessed  on  plaintiff^s  personal  property,  which  said 
treasurer  refused;  that  then,  under  protest,  and  to  prevent  the 
issuance  of  a  tax- warrant,  plaintiff  paid  said  treasurer  the  sum 
of  $2,28L08,  (accompanying  such  payment  with  a  written  pro- 
test and  notice,  which  are  quoted  in  full  in  the  opinion ;)  that 
on  the  20th  of  said  June,  plaintiff  tendered  to  said  treasurer  the 
further  sum  of  $1,826.94,  being  the  balancfe  of  personal  tax 
legally  and  properly  due  afler  credit  being  given  for  said  sum 
of  $2,281.08  paid  on  14th  December  1874,  but  said  treasurer 
refused  to  so'  receive  the  same,  and  demanded  instead  the  fur* 
tber  sum  of.  $2»28L08,  in  addition  to  the  like  sum  previously 
paid,  which  latter  sum  the  plaintiff  declined  to  pay;  and  that 
on  August  18th  1875,  said  treasurer  issued  his  precept  to.  said 
sheriff,  one  of  the  defendants,  to  collect  sc^id  sum  of  $2,281.08y 
and  the  penalty  alleged  to  have  acoruiBd  thereon,  and  said 
sheriff  is  about  to  execute  said  precept  by  seizure  and  sale  of 
the  property  of  said  plaintiff,  etc.  Upon  this  petition,  which 
was  duly  verified,  plaintiff  applied  to  the  district  judge,  at 
chambers,  for  a  temporary  i(g;uuctioa.  Notice  of  such  appli- 
cation was  given  to  defendants.  Said  >  application  was  heard 
on  the  2lBt  of  August  1875.  The  district  j.adge  refcised  the 
injunction,  and  plaintiff  appeals,  and  brings  the  case  here  on 
error. 

J.  P  Usher,  and  Ci  JS.  Brethertm^  for  plaintiffl 
M.  L,  Alden^  county-attorney,  for  defendants. 
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The  opinion  of  the  court  was  delivered  by 

Bbeweb^  J. :  The  first  question  in  this  case  is,  upon  the  con- 
struction to  be  given  to  the  railroad  tax-law  of  1874.  By  the 
plaintiff  in  error  it  is  claimed,  that  the  valuation  returned  by 
the  company  is  to  be  accepted  as  the  proper  valuation,  subject 
to  correction  after  notice,  as  provided  in  §65  of  the  general 
tax-law,  (Gen.  Stat,  p.  1041.)  On  the  other  hand  it  is  claimed 
that  the  valuation  is  to  be  made  by  the  city  and  township  as- 
sessors.  The  question  hinges  in  the  first  instance  on  the  con- 
struction to  be  given  to  §7,  which  reads  as  follows: 

^'  Sec.  7.  The  county  clerk  shall  return  to  the  assessor  of  the 
county  or  city  a  copy  of  the  schedule  or  list  of  the  railroad- 
track,  and  other  real  estate,  and  of  the  rolling-stock  and  other 
personal  property  pertaining  to  the  railroad;  and  such  railroad- 
track  ana  other  real  estate,  rolling-stock  and  other  personal 
property,  shall  be  assessed  by  the  city  and  township  assessors. 
^ucn  property  shall  be  treated  m  all  respects  m  regard  to  assessmerU 
and  equcdization  the  same  as  other  property  belonging  to  individuals^ 
except  that  it  shall  be  treated  as  property  belonging  to  rail- 
roads, under  terms  ** lands,"  "railroad-track,"  "lots,"  and 
"personal  property." — (Laws  of  1874,  p.  149.*) 

Now  if  the  sentence  which  declares  that  the  rolling-stock, 
etc.,  shall  be  assessed  by  the  city  and  township  assessors,  con- 
trols, and  refers  specifically  to  the  valuation  of  the  property, 
then  the  contention  of  the  defendant  in  error  must  be  sos- 
tained.  If  on  the  other  hand  the  clause  in  italics  controls,  we 
must  turn  to  the  general  tax-law,  and  if  under  it  the  valuations 
placed  upon  their  personal  property  by  individual  owners  are 
conclusive  unless  corrected  by  proper  proceedings,  then  in  like 
manner  the  valuation  made  by  the  company  most  be  taken  as 
conclusive.  The  question  is  one  of  difficulty.  Indeed,  it  seems 
impossible  to  adopt  any  construction  which  will  give  full  fierce 
to  every  clause  in  the  section.  Perhaps  it  will  throw  some 
light  on  the  matter  if  we  examine  the  general  tax-law,  and  see 
what  rule  obtains  in  it,  and  what  are  the  provisions  for  secur- 
ing to  the  state  a  correct  tax-list,  and  at  the  same  lime  protect- 

(*Thib  Motion,  and  8  2, 8, 4, 5, 6,  and  11,  of  Uio  mbm  aoC,  wcm  amended  Ifj  ehapCer  111; 
•r  1878.— Lawi  of  1870,  pp.  186, 187.] 
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ing  the  property  owners  against  excessive  valaation.  As  to 
real  estate,  the  law  is  plain.  Sec.  .81  declares  that  it  shall  be 
the  duty  of  the  county  assessor  to  list  and  value  all  the  real 
property  in  his  county.  By  §43,  the  county  board  is  ordered 
to  meet  on  the  first  Mopday  in  July  to  equalize  thjd  valuation 
of  the  real  estate.  By  §44,  notice  of  this  meeting  is  to  be 
given,  so  that  "all  persons  feeling  themselves  aggrieved  can 
appear  and  have  all  errors  in  the  return  corrected,  as  justice 
and  equity  may  demand."  Here  then,  is  what  seems  a  fair  and 
reasonable  provision  for  protecting  both  the  state  and  the  tax- 
payer. In  the  first  place,  the  state,  through  its  ofiicer,  and 
without  consultation  with  the  taxpayer,  determines  the  value 
of  the  property,  and  then  provides  a  tribunal,  public  notices  ol 
whose  meetings  must  be  given,  before  which  any  property- 
holder  may  appear  and  make  such  showing  as  he  desires,  to 
have  any  error  in  the  valuation  of  his  property  corrected.  As 
to  personal  property,  the  law  is  not  so  plain — at  least  it  is  not 
stated  so  directly  and  positively  as  in  the  case  of  real  estate. 
Still,  an  examination  of  the  various  sections  will,  we  think, 
make  clear  the  rule  as  to  personal  property.  In  the  first  place, 
there  is  no  board  of  equalization  of  personal  property,  no 
tribunal  before  which  the  injured  property-holder  may  come 
and  have  his  assessment  reduced.  But  on  the  other  hand,  we 
find  provision  made  for  the  state  to  correct  any  errors  made 
by  the  individual.     Section  66  reads  as  follows : 

"Sec  65.  The  county  clerk  or  board  of  county  commission- 
ers, if  he  or  they  shall  have  reason  to  believe,  or  be  informed, 
that  any  person  has  given  to  the  assessor  a  false  statement  of 
his  personal  property,  moneys,  or  credits,  investments  in  bonds, 
stocks,  jointrstock  companies  or  otherwise,  or  that  the  assessor 
has  not  returned  the  mil  amount  required  to  be  listed  in  his 
ward  or  township,  or  has  omitted  or  made  an  erroneoas  return 
of  any  personal  property,  moneys  or  credits,  investments  in 
bonds,  stocks,  joint-stock  companies  or  otherwise,  which  are 
by  law  subject  to  taxation,  shall  proceed,  at  any  time  before 
the  final  settlement  with  tiie  county  treasurer  to  correct  the 
return  of  the  assessor,  and  to  charge  such  person  on  the  dupli- 
cate with  t^e  proper  amount  of  taxes;  to  enable  him  to  do 
which,  he  is  hereby  authorized  and  empowered  to  isaoe  com- 
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pulsory  process,  and  require  the  attendance  of  any  person  or 
persons  whom  he  may  suppose  to  have  a  knowledge  of  the 
value  of  such  articles  of  personal  property,  moneys  or  credits, 
.  investments  in  bonds,  stocks,  or  joint-stock  companies,  or  oth- 
erwise, and  examine  such  persons  on  oath  or  affirmation 
in  relation  such  statement  or  return;  and  it  shall  be  the 
duty  of  the  clerk  in  all  such  cases^  to  notify  such  person^  before 
tnaking  entry  on  the  duplicate^  that  he  may  have  an  apportwnly  of 
showmg  that  his  statement  or  return  to  the  assessor  was  correct; 
and  the  county  clerk  shall  in  all  cases,  file  in  his  office  a  state- 
ment of  the  facts  or  evidence  on  which  he  made  such  correc- 
tion; but  he  shall  in  no  case  reduce  the  amount  returned  by 
the  assessor,  without  the  written  consent  of  the  state  auditor, 
given  on  a  statement  of  facts  submitted  by  the  county  clerk.'' 

Here  it  is  the  false  statement  of  the  individual,  or  the  omis- 
.  sion  of  the  assessor,  that  it  is  to  be  corrected,  matters  almost 
necessarily  prejudicial  to  the  state,  and  beneficial  to  the  indi- 
vidual. And  that  thi3  is  not  for  the  benefit  of  the  individual, 
is  made  more  clear  by  the  provision  that  there  shall  be  no  re- 
duction without  the  written  consent  of  the  state  auditor,  given 
on  a  statement  of  facts  submitted  by  the  county  clerk — a  pro- 
ceeding too  cumbersome  to  be  of  any  practical  value  to  the 
individual.  Referring  to  the  earlier  portions  of  the  tax-law, 
we  find  that  the  individual  is  required  to  return  under  oath  a 
statement  of  his  personal  property  and  its  value.  Sec.  10  is 
as  follows] 

"Sec  10.  Every  person  required  by  this  act  to  list  prop- 
erty, shall  make  out  and  verify  by  his  oath,  and,  at  any  time 
after  ten  days  from  the  time  oi  receiving,  notice  to  that  eflect 
from  the  assessor,  shall  deliver  to  said  assessor,  on  demand,  a 
statement  of  all  personal  propjerty,  and  the  value  thereof ^  which 
by  this  act  tp  is  required  to  Ijit."     *     ♦     * 

Section  15  giv^s  jth^  rules  for  the  valuatipn  of  property.  In 
speaking  of.  reai  estate,  it  refera  to  the  ^assessor"  aa  the  party 
fixing  the  value.  But  as  to  pc^r^ovii^  priop€Q*ty,  it  says  in  one 
place,  ^'  the  person  required  to  fix  the  value  thereon  ;*•  and  in 
another,  "at  such  prices  as  the" person. listing  believes  them  to 
be  worth."  Section^  .17,  18  .fin4.21,  ;^^.fipe  merchants  and 
inanufaeiiurersv  ^^^ 'l^P^'^b^  value  o£  tbeir  property  shall  be 
-aiBcertftini^d ibr  tdxatiop*;  and  ia  tbem  it'is  provided^  that  ^*hQ 
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(tb^  merchant  or  maDufacturer)  shall  estimate "  the  value,  etc. 
See*  29,  which  in  terms  applies  to  most  corporations,  provides 
that  certain  officers  thereof  shall  under  oath  return  to  the 
county  clerk  the  various  items  of  their  property,  and  the  value 
thereof;  and  this  value  stands  unless  the  county  clerk  believes 
that  false  or  incorrect  returns  have  been  made,  when  he  can 
correct  the  return  as  in  §65.  The  assessor  has  apparently 
nothing  to  do  with  these  returns.  By  §  53,  a  blank  for  his 
statement  of  taxable  property  is  required  to  be  left  with  every 
taxpayer.  By  §  57,  wherever  the  taxpayer  fails  to  make  re- 
turn, or  refuses  to  swear  to  his  return,  the  assessor  may  pro- 
ceed to  ascertain  the  property,  and  its  value,  and  may  call 
witnesses  and  examine  them,  and  from  such  examination  de- 
termine the  amount  and  value  of  his  property.  By  §  60,  if 
the  taxpayer  was  absent  when  the  assessor  was  collecting  his 
returns  he  may  thereafter  go  before  the  county  clerk  and  make 
his  statement  under  oath,  and  the  county  clerk  is  to  correct 
the  returns  by  that  statement,  thus  making  the  valuation  of 
the  individual  to  correct  the  valuation  of  the  officer.  The 
assessor  is  required  to  make  oath  that  he  has  returned  tlie 
value  given  by  the  taxpayer,  as  appears  from  §  63  as  follows : 

"  Sbo.  68.  The  assessor,  when  making  his  returns  of  per- 
sonal property,  shall  take  and  subscribe  an  oath,  which  shall 
be  certified  by  the  officer  administering  the  same,  and  attached 
to  the  return  which  he  is  required  to  make,  which  shall  be  in 

the  following  form:  *I, ,  assessor  for  township, 

in  the  county  of ,  do  solemnly  swear  that  the  value  of 

all  personal  property,  *  »  *  for  which  a  statement  has  been 
made  to  me,  oy  the  person  required  by  this  act,  for  the  assess- 
ment and  taxation  of  ail  property  in  this  stat^,  according  to 
the  true  value,  to  list  the  same,  ia  hereby  returned  as  set  forth 
in  such  statement.'" 

• 

And  by  §64  it  is  made  the  duty  of  the  county  clerk  to  add 
to  the  valuation  returned,  when  the  owner  refused  to  swear  to 
the  value,.  jSity  per  centum  on  the  value  returned.  Oth0r  sec- 
tioo^  might  bie  'cited,  all  pointing  in  the  same  direction.  But 
tbede  are  suffieienty  Theyjmake  it  clear,  that  the  rule  as  to 
personal  property  differs  frona  thatt  aa  to  real*    In  thfi  ibrmeiv 
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the  individaal  fixes  the  yalae,  and  that  value  controls,  nnleas 
the  state,  dissatisfied  therewith,  takes  measures  to  correct  it; 
and  these  measures,  as  already  decided  by  this  court,  require 
notice  to  the  individual.  Leavenworth  Co.  v.  Lang^  8  Eas.  284. 
In  this  way  are  the  rights  of  the  individual  and  the  state  both 
secured.  The  individual  giving  the  value,  of  course  does  him- 
self  no  injustice;  and  the  state  is  given  the  right  to  inquire 
into  that  value,  summon  the  individual  before  a  tribunal, 
present  testimony,  and  have  any  errors  corrected.  It  may  be 
well,  before  passing  from  this  subject,  to  notice  the  change 
made  by  the  law  of  1876,  (Laws  of  1876,  p.  69,  §14;  p.  71, 
§59;  p.  77,  §74,)  by  which  it  would  seem  that  the  owner's 
valuation  is  no  longer  conclusive,  and  that  the  board  of  equal- 
ization has  jurisdiction  as  to  personal  as  well  as  real  pn^rty. 
With  this  consideration  of  the  general  tax-law,  let  as  now 
return  to  the  railroad  tax-law.  And  first,  we  remu'k  that  if 
there  be  no  way  of  reconciling  the  conflicdug  clauses,  force 
ought  to  be  given  to  those  which  would  place  this  law  in 
harmony  with  the  general  tax-law,  and  would  secure  the 
rights  of  both  the  state  and  the  railroads,  rather  than  to 
those  which  would  make  this  incongruous  and  out  of  hap> 
mony  with  other  legislation,  and  would  expose  the  raUroads 
to  arbitrary  and  excessive  assessments,  without  adequate  means 
of  investigation  and  redress.  Now,  §7  heretofore  quoted, 
reads,  that  a  schedule  of  all  the  property  real  and  personal, 
naming  the  classes  as  they  are  described  in  the  act,  shall  be 
returned  by  the  clerk  to  the  assessor,  and  that  he  shall  assess 
all,  and  then,  that  all  proceedings  respecting  assessment  and 
equalization  shall  be  in  harmony  with  the  general  tax-law. 
Counsel  for  the  county  would  harmonize  these  two  seemingly 
conflicting  provisions  by  adding  to  the  last  some  expression  like 
this — ^'except  as  heretofore  provided.''  Counsel  for  the  com- 
pany would  harmonise  them  by  construing  the  two  together 
to  mean,  that  the  assessor  shall  assess  railroad  property  as  he 
assesses  individual  property — that  is,  placing  lus  own  judg^ 
ment  upon  the  value  of  the  real,  and  accepting  the  owner's  as 
to  the  value  of  the  personal.    And  this,  we  are  constrained  to 


•         JULY  TERM,  187«.  696 

Opinion  of  the  Court 

hold,  is  the  true  construction.  The  assessor  ia  spoken  of  as 
duch,  even  in  reference  to  personal  property,  though  as  to  that, 
as  we  have  seen,  he  is  to  accept  the  owner's  statement  as  to  the 
value ;  and  there  is  no  greater  impropriety  in  the  use  of  lan- 
guage to  say,  that  he  shall  assess  the  real  and  personal  prop- 
erty, when  it  is  intended  that  he  shall  as  to  the  latter  property 
accept  as  conclusive  the  statement  of  the  owner  as  to  value. 
A  somewhat  similar  use  of  language  is  found  in  the  amend- 
ment of  1869,  vesting  the  duties  of  the  county  assessor  in  the 
township  assessors.  (Laws  1869,  p.  241.)    It  reads: 

^^  Sec.  31.  It  shall  be  the  duty  of  the  township  assessor  in  each 
year  to  list  and  value  all  the  real  and  personal  property  in  his 
township  not  expressly  exempted  from  taxation. 

^^  8bc.  88.  The  assessor  shall  from  actual  view,  and  from  the 
best  sources  of  information  within  his  reach,  determine  as 
nearly  as  practicable  the  true  value  of  all  taxable  property 
within  his  iaumship^  according  to  the  rales  prescribed  by  this 
act  for  valuing  property." 

Unless  this  be  the  true  construction,  the  legislature  must 
be  held  to  have  excepted  railroads  from  the  ordinary  rules  of 
taxation,  and  while  making,  as  to  all  other  property,  reason- 
able provision  for  protecting  the  rights  of  both  the  state  and 
the  individual,  and  providing  a  tribunal  before  which  the 
party  likely  to  suffer  injustice  may  produce  his  evidence,  and 
establish  his  rights,  it  has  placed  it  in  the  power  of  one  man, 
arbitrarily,  and  without  consultation,  to  place  a  value  for  tax- 
ation upon  the  personal  property  of  railroads  from  which 
there  is  no  appeal,  and  against  which  there  is,  except  in  cases 
of  fraud,  no  remedy.  It  secures  a  tribunal  of  revision  as  to 
real,  but  not  to  personal  property;  for  while  the  state  board 
may  equalize  the  railroad  assessments,  it  cannot  reduce  the 
total  assessment  (Laws  of  1874,  p.  150,  §  10.)  It  carves  out 
an  exception  not  merely  as  to  railroads,  but  as  to  certain  kinds 
of  railroad  property.  Again,  as  further  evidence  of  the  inten- 
tion to  harmonize  railroad  assessments  with  those  of  other 
property,  it  is  provided  in  §  9  of  this  act-~ 

^^If  any  person,  company  or  corporation  ^  ^  ^  thall  neg- 
lect to  retdm  to  the*cotinty  clerk  the  statements  or  schedules. 
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*   *   *  the  property  so  to  be  returned   shall  be  listed  and 
assessed  as  other  property  by  the  city  and  township  assessors." 

Without  pursuing  the  argument  further,  we  hold  that  under 
the  law  of  1874,  the  same  rule  obtains  in  reference  to  railroad 
as  in  reference  to  other  property,  and  no  proceedings  having 
lieen  had  in  this  case  under  §65  of  the  general  tax-law  to  cor- 
rect the  valuation  made  by  the  company,  that  valuation  will 
control. 

We  pass  now  to  the  second  question,  the  effect  of  a  pay- 
ment of  taxes  under  protest.  The  facts  in  respect  thereto 
appear  in  this  extract  from  the  petition  and  the  exhibit 
thereto  attached : 

*<  One-half  of  said  taxes  became  due  on  the  20th  of  De- 
cember 1874;  and  on  the  14th  of  December  1874,  John  P. 
Devereux,  as  agent  for  the  plaintiff,  tendered  the  treasurer  of 
the  said  county  the  sum  of  $1,804.01,  being  one-half  of  said 
personal  tax  legally  and  properly  payable  by  plaintiff,  which 
8um  said  treasurer  refused  to  receive.  Thereupon,  to  avoid 
the  issue  of  legal  process  for  collection  of  such  excessive  tax, 
and  under  protest,  said  John  P.  Devereux  paid  the  full  amount 
of  said  tax  as  it  appears  on  the  tax-roll  as  then  due,  namely, 
$2,281.08,  and  filed  the  protest  of  the  plaintiff  against  the  il- 
legality thereof  with  said  treasurer,  a  copy  whereof  is  hereto 
annexed,  marked  'A.' 

"Protest  *A.' — To  the  Treasurer  of  the  Oounttf  of  Wyandotte^ 
State  of  Kansas:  The  Kansas  Pacific  Railway  Company  hereby 
notify  you  that  the  amount  legally  due  by  said  company  as 
one-half  tax  on  the  personal  property  in  your  county,  due  De- 
cember 20th  1874,  does  not  exceed  the  sum  of '$1,804.01, 
which  sum  you  have  refused  to  receive;  and  that  said  com- 
pany pay  the  sum  of  $2,281.08,  demanded  by  you,  protesting 
against  the  illegality  thereof,  and  solely  to  avoid  the  issue  of 
legal  process  for  its  collection;  and  said  company  further  no- 
tify you  that  they  will  hold  you  and  your  county  liable  for  the 
excess  above  the  amount  legally  due.  That  you  are  not  to 
disburse  or  part  with  such  excess,  and  that  said  company  will 
sue  you  and  said  county  for  its  recovery. 

Dated  14th  December,  1874. 

^   Thb  Kahsas  Pacifio  Uailwxy  Cokpaxtt^ 
John  P.  Devereux^  Ajfeni^  Dufy 
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Under  §  4  of  chapter  181,  laws  of  1874,  the  county  treasurer 
was  directed  to  issue  a  warrant  for  all  taxes  on  personal  prop- 
erty due  and  unpaid  on  the  first  day  of  January.  So  that  if 
the  company  had  not  paid  before  that  time,  it  would  have 
been  the  duty  of  the  county  treasurer  to  have  issued  his  war- 
rant against  it,  which  warrant  would  have  had  all  the  force 
and  effect  of  an  execution.  Was  the  payment  voluntary?  In 
the  case  of  Wahaunsee  County  v.  Walker,  8  Kas.  436,  which  was 
a  case  involving  the  question  of  voluntary  or  involuntary  pay- 
ment, this  court  says :  "A  correct  statement  of  the  rule  gov- 
erning  such  cases  as  this  would  be  as  follows:  Where  a  party 
pays  an  illegal  demand  with  a  full  knowledge  of  all  the  facts 
which  render  such  demand  illegal,  without  an  immediate  and 
urgent  necessity  therefor,  or  unless  to  release  his  person  or 
property  from  detention,  or  to  prevent  an  immediate  seizure  of  his 
person  or  froperfy,  such  payment  must  be  deemed  to  be  volun- 
tary, and  cannot  be  recovered  back.  And  the  fact  that  the 
party  at  the  time  of  making  the  payment  filed  a  written  pro- 
test, does  not  make  the  payment  involuntary."  We  see  no 
reason  to  doubt  the  correctness  of  the  rule  as  thus  stated. 
Was  this  a  payment  to  prevent  an  immediate  seizure  of  the 
property  of  plaintiff  in  drror?  If  the  warrant  had  actually 
been  issued  by  the  treasurer,  and  in  the  hands  of  the  sheriff, 
who  Was  demanding  payment  and  threatening  seizure,  there 
would  be  no  question,  for  in  the  language  of  the  supreme 
court  of  Massachusetts,  Boston  Glass  Go.  v.  Boston,  4  Mete.  181, 
the  warrant  ^Ms  in  the  nature  of  an  execution  running  against 
the  property  of  the  party,  upon  which  he  has  no  day  in  court, 
no  opportunity  to  plead  and  offdr  proof,  and  have  a  judicial 
decision  of  the  question  of  his  liability.*'  But  here  no  war- 
rant  had  issued.  Kone  could  legally  issue  for  seventeen  days, 
nor  could  the  company's  property  be  in  any  manner  disturbed 
before  that  time — so  that  there  was  no  danger  of  instanta- 
neous seizure.  Oh  the  other  hand,  tHere  was  no  further  in- 
quiry to  be  made  by  any  officer  or  tribnniii.'  The  amount  of 
ttie  tax  was  fixed  beyond  any  opportunity  for  re)4^w.  •  There 
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was  DO  discretion  with  any  one,  ae  to  whether  a  warrant  should 
or  should  not  issue^  a  levy  should  or  should  not  be  made.  The 
machinery  for  adjusting  the  amount  of  the  tax  had  completed 
its  work,  and  was  at  rest;  only  the  machinery  for  collecting 
was  in  motion,  and  it  moved  with  the  certainty  of  &tB,  and 
the  rapidity  of  time  to  the  finality  of  seizure  and  sale.  Where 
the  law  is  imperative,  and,  giving  no  discretion,  commands 
the  issue  of  the  warrant  at  a  definite  time,  and  the  levy  under 
that  warrant  within  a  fixed  time  thereafter,  must  an  individual 
wait  until  the  last  moment,  and  pay  only  just  as  the  ofiicer  ib 
seising  his  property,  or  may  he  assume  that  the  officers  of  the 
law  will  obey  its  precepts,  and  when  all  opportunity  for  con- 
sideration, correction,  and  change  has  passed^  all  discretion 
ended,  and  the  tax-roll  is  in  the  treasurer's  hands,  waiting  only 
the  lapse  of  a  few  days  to  ripen  into  a  warrant  and  seizure, 
may  he  not  then  pay  to  the  treasurer,  protesting  against  the 
legality,  and  asserting  his  intention  to  contest  ?  Does  he  not 
then  pay  to  prevent  an  immediate  seizure,  one  that  is  cer- 
tainly and  presently  impending?  Wherein  does  the  state  suffer 
wrong,  or  what  advantage  does  it  lose  by  holding  that  to  be 
an  involuntary  payment?  It  is  not  a  case  ^^  where  a  party  can 
only  be  reached  by  a  proceeding  at  law/'  as  suggested  in  Mojfs 
V.  Cincinnati^  1  Ohio  St  268,  in  which  ^*  he  is  bound  to  make 
his  defense  in  the  first  instance,  and  he  cannot  postpone  the 
litigation  by  paying  the  demand  in  silence  and  afterward  suing 
to  recover  back/'  In  New  York,  the  case  of  Bcdley  v.  Budly 
59  Barb.  168,  is  in  point  In  that  case  the  assessor  obtained 
an  order  from  the  county  judge  that  plaintiff  should  pay  the 
amount  of  tax  in  dispute,  or  execution  would  issue  against 
him.  On  being  served  with  a  copy  of  the  order,  but  without 
any  execution  being  issued,  plaintiff  paid  the  amount  It  vras 
held  an  involuntary  payment,  and  the  tax  being  illegal  the 
party  could  recover.  In  Uhum  Bank  o.  New  Tork^  51  Barb. 
159,  the  trial  court  held  that  payment  of  an  illegal  tax^  under 
a  notice  from  the  receiver  of  taxes  that  unless  paid  a  penalty 
would  be  imposed  by  way  of  interest,  and  a  warrant  would  be 
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isBuedy  was  a  voluatarj  payment.  Tbe  commission  of  iippeals, 
61  "S.  Y.  688,  held  that  such  payment  was  not  voluntary,  and 
reversed  the  decision,  following  Bank  of  QmmonweaUh  v.  The 
Mayor  J  48  N.  Y.  188.  In  that  case  Qrover,  J.,  said,  "While 
that  [the  assessment]  remained  in  force,  the  tax  founded 
thereon  had  the  force  of  a  judgment,  requiring  the  plaintiff  to 
pay  the  tax  as  required  by  statute.  The  plaintiff  was  legally 
bound  80  to  pay,  and  had  no  lawful  mode  of  resisting  such 
payment.  In  such  a  cade,  the  only  resistance  to  the  require- 
ment of  the  officer  charged  with  tiie  collection  for  payment,  if 
that  could  have  been  made,  would  only  subject  the  plaintiff  to 
further  expense,  and  would  have  been  entirely  abortive.  Un- 
der such  circumstances  the  plaintiff  had  the  right  to  pay, 
without  affecting  its  right  to  recover  back  the  money,  should 
the  tax  thereafter  be  determined  illegal  by  a  revisal  of  tbe  as- 
sessment on  which  it  waa  founded.  The  payment  was  not 
voluntarily  made,  but  coerced  by  the  law,  which  obliged  the 
plaintiff  to  make  it"  In  Massachusetts,  in  Boston  Glass  Co. 
V.  Boatony  4  Mete.  181,  (cited  in  Wabaimsee  Oo.  v.  Walker j  supra,) 
it  is  held  that "  payment  of  taxes  to  a  collector  who  has  a  tax- 
bill  and  warrant  in  the  form  prescribed  by  law,  is  to  be  re- 
garded as  compulsory  payment,  and  if  such  taxes  were  as- 
sessed without  authority,  they  may  be  recovered  back  in  an 
action  for  money  had  and  received,  although  the  party  made 
no  protest  before  payment.''  An  examination  of  the  fitcts  in 
that  case  will  show  that  no  execution  or  final  process  for  col- 
lection had  been  issued,  but  that  payment  was  made  on  the 
tax-bills,  a  species  of  formal  demand  for  payment.  This  case 
follows  Preston  v.BostoUj  12  Pick.  7,  where  it  is  held,  '^if  a 
person  pay  an  illegal  tax  m  order  to  prevent  the  iasmng  of  a  war- 
rant of  distress  with  which  he  is  threatened,  and  which  must 
issue  of  eourae  vnlesathe  tax  is  paid^  the  payment  is  to  be  deemed 
compulsory,  and  not  voluntary.*'  In  Orim  v.  School  District, 
67  Penn.  St  484,  it  is  said  to  be  settled  law,  that  ^^A  party 
who,  when  threatened  with  a  distress,  pays  an  illegal  tax  un- 
der protest  and  notioe  of  soit,  may  maintain  an  action  to  re- 
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cover  it  back."  See  also,  Henry  v.  SorsOeky  9  Watta,  414.  In 
Allen  V.  Burlington^  46  Vermont,  202,  the  court  aajs :  ^'  If  the 
plaintiff  was  constrained  to  pay  the  tax  to  save  his  property 
from  distress  and  to  avoid  a  penalty  and  costs,  it  was  not  a 
voluntary  payment  {Babeock  v.  GrccmnUe^  44  Vt  826;  Hmry 
V.  Chester^  16  Vt.  469.)  It  is  not  necessary  that  the  warrant 
should  have  been  issued,  and  the  levy  instant.  If  he  expected 
and  had  a  right  to  expect  that  in  due  course  the  warrant  would 
issue,  and  the  collection  be  enforced  with  costs,  and  that  unless 
he  complied  with  the  one  alternative  he  must  submit  to  the 
other,  and  he  paid,  because  otherwise  the  other  alternative 
would  be  upon  him,  with  protest  that  he  paid  because  thus 
constrained,  it  is  not  such  voluntary  payment  that  he  would 
be  precluded  from  recovering  back  the  taxes  so  paid,  if  they 
were  illegally  imposed." 

It  seems  to  us,  then,  that  according  to  a  fair  and  reasonable 
interpretation  of  the  rule,  the  railway  company  paid  tiiis  first 
half  of  the  tax  under  such  circumstances  that  it  should  be 
considered  an  involuntary  payment  It  was  to  prevent  a  seiz- 
ure as  certainly  impending  as  the  law  could  make  it,  and  one 
also  presently  impending.  It  may  be  remarked  that  the  entire 
personal  tax  was  levied  and  assessed  as  one  tax.  The  law 
simply  divided  the  time  of  payment,  requiring  one-half  to  be 
paid  in  December,  and  permitting  the  other  to  remain  until 
the  June  following,  so  that  if  more  than  the  one-half  was  paid 
in  December,  there  would  be  some  show  of  reason  in  holding 
that  it  might  be  corrected  when  the  last  half  of  the  same  tax 
was  to  be  paid. 

We  see  no  other  question  in  the  case  necessary  for  considera- 
tion. The  ruling  of  the  district  judge  will  be  reversed,  and 
the  case  remanded  with  instructions  to  grant  a  temporary 
restraining  order,  upon  this  giving  of  a  proper  and  sufficient 
bond. 

EiNOtfAN,  0.  J.,  concurring. 

Valbntinb,  J,:  I  concur  in  whatia  stated,  in  the  fiist  feiir 
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propoeitions  of  the  syllabus,  and  in  what  is  stated  in  the  cor- 
responding portions  of  the  opinion.  But  I  express  no  opinion 
with  reference  to  the  rest  of  the  syllabus,  or  the  opinion.  And 
I  express  no  opinion  as  to  what  judgment  should  be  rendered, 
or  order  made  in  this  case. 


Mary  P«  Wbight  v.  Julixtb  H.  Noslii. 

1.  ComiTT  8TTPEBXNTBSDBMT  OF  PuBUC  iNVTBiTcnoN ;  Womm  ofe  BUffible  to 
Office.  In  this  state  a  woman  is  eligible  to  the  office  of  ooonty  supers 
intendent  of  public  instruction.  There  is  not  only  no  express  con- 
stitutional disqualification  of  females,  and  no  affirmative  statement  of 
qualifications  which  would  exclude  them,  but  there  is  nothing  in  the 
language  of  the  section  creating  the  office,  nor  in  the  duties  imposed  by 
law  upon  the  officer^  which  would  imply  the  necessary  or  intended  ex- 
clusion of  either  sex.  iWinans  v.  Williams^  5-227;  Wheeler  v.  Brady, 
15-26.] 

2. As  the  people,  with  respect  to  certain  offices,  have  seen  fit  by 

express  constitutional  provisions  to  restrict  their  freedom  of  choice,  it 
is  a  fair  inference  that,  where  the  constitution  is  silent,  they  intended 
no  restriction. 

9.  ........^  7he  question,  whether  a  woman  can  legally  hold  a  public  office, 

is  not  like  the  question  whether  an  unnaturalized  alien  may  vote  or  hold 
office.  The  inclinations,  interests,  and  duties  of  aliens  are  presumptively 
with  the  nation  of  which  they  are  citizens,  and  antagonistic  everywhere 
else.  But  the  men  and  women  of  our  own  nation  are  alike  citizens. 
There  is  no  antagonism.  And  whether  females  shall  vote  or  hold  office, 
is  merely  a  question  of  internal  public  policy,  and  not  a  matter  affecting 
the  life  and  integrity  of  the  nation. 

Error  from  Coffey  District  Oovrt. 

Av  the  general  election  held  in  Coffey  county  on  the  8d  of 
Kovember  1^74,  Miss  M&ry  P.  Wright  received  the 
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Dumber  of  leg^  votes  cast  for  any  person  for  the  office  of 
oouQty  saperintendent  of  pablio  instructiony  and  Julius  BL 
Noell  received  the  next  highest  number  of  legal  votes  cast  for 
an  J  person  for  the  same  office.  The  board  of  county  can  vassers 
declared  Miss  Wright  elected  to  the  said  office,  and  g^ranted  her 
the  certificate  of  election,  whereupon  she  took  the  oath  of  office 
and  filed  her  official  bond.  Afterward,  Noell  filed  with  the 
probate  judge  of  the  county,  the  statement  contemplated  by 
§  89  of  ch.  86  of  Gen.  Stat.  1868,  alleging  that  <'  Mary  P.  Wright, 
at  the  time  of  said  election,  was  not  eligible  to  the  said  office 
of  county  superintendent  of  public  instruction  for  sud  county, 
being  a  woman," — and  asking  that  her  certificate  of  election 
be  annulled,  and  that  he  be  declared  elected  to  the  said  office. 
The  contest  court  was  organized  pursuant  to  the  statute,  and 
the  case  came  on  to  be  heard  December  4th  1874.  Miss  Wright^ 
the  contestee,  demurred  to  the  statement  of  the  contestor,  upon 
the  ground  that  said  statement  did  not  contain  facts  sufficient 
to  constitute  a  cause  of  action.  The  contest  court  overruled 
the  demurrer,  and  found  that  no  person  was  elected  to  said 
office  at  the  said  election,  and  adjudged  that  the  election  as  to 
said  office  be  set  aside,  and  that  the  contestee  pay  the  costs. 
Miss  Wright  removed  the  case  by  petition  in  error  to  the  dis- 
trict court,  where  a  bearing  was  had  at  the  December  Term 
1874,  and  the  finding  and  judgment  of  the  contest  court  were 
affirmed,  and  from  such  judgment  of  the  district  court  Miss 
Wright  now  brings  the  case  to  this  court  by  petition  in  error 
for  review. 

« 

Wm.  B.  ParsonSy  for  plaintiff  in  error. 
W.  L.  MeOonnellj  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Brewbr,  J. :  Is  a  woman  eligible  to  the  office  of  county 
superintendent?  In  favor  of  it  is  the  fact  that  the  constitu- 
tion contains  no  express  disqualification  of  her,  and  no  affirm- 
ative statement  of  the  qualifications  therefor,  leaving,  aa  is 
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claimed,  the  people  free  to  cbooee  whomsoever  they  wilL 
Against  it,  is  the  feet  that  the  right  to  vote  is  limited  to 
males,  implying,  as  is  said,  that  a  fortiori  ihe  right  to  hold 
office  is  likewise  so  restricted,  and  also  the  fact  that  at  the  time 
of  the  adoption  of  the  constitution  there  was  no  serious 
thought  of  woman's  holding  the  office,  so  that  the  framers 
thereof  could  not  have  intended  by  that  instrument  to  author* 
use  it  As  between  these  two  lines  of  argument,  we  yield  oar 
assent  to  the  former.  ^^All  political  power  is  inherent  in  the 
people,"  and  all  powers  not  delegated  by  the  constitution  re- 
main with  them.  These  truths,  which  lie  at  the  foundation  of 
all  republican'  governments,  are  distinctly  asserted  in  our  own 
bill  of  rights,  §§2  and  20.  By  the  constitution  the  people 
have  granted  certain  powers,  and  to  that  extent  have  restricted 
and  limited  their  own  action.  But  beyond  those  restrictions, 
and  except  as  to  matters  guarded  by  absolute  justice,  and  the 
inherent  rights  of  the  individual,  the  power  of  the  people  is 
unlimited.  There  is  clearly  no  question  of  absolute  justice, 
or  individual  rights,  involved,  so  that  we  must  look  alone  to 
the  constitution  to  ascertain  what  restrictions  the  people  have 
placed  upon  their  power  of  choice  of  this  officer.  These  re- 
strictions may  be  as  to  the  persons  to  make  the  choice,  or  as 
to  the  persons  who  may  be  chosen.  Both  of  these  restric- 
tions were  presented  to  the  attention  of  the  framers  of  the 
constitution  in  reference  to  the  various  offices  created  by  that 
instrument,  and  both  imposed  as  to  some  offices.  Thus,  gen- 
erally, the  power  to  choose  officers  was  committed  to  the  male 
adults — at  first  to  titie  white  male  adults.  And  as  to  some 
officers  the  power  to  choose  was  still  further  restricted.  Thus, 
as  to  some,  such  as  district  judges,  locality  was  an  added  re- 
striction ;  (art  8,  §  5.)  The  reporter  and  clerk  of  this  court, 
are  chosen  by  the  justices;  (art.  8,  §  4.)  The  state  printer  is 
chosen  by  the  legislature;  (art.  16,  §4,  as  amended  in  1868.) 
And  in  all  these  cases  where  the  people  have  restricted  their 
power  by  prescribing  the  qualifications  of  those  to  make  the 
choice  of  officers,  they  cannot,  except  by  an  amendment  of  the 
tame  instrument,  add  to  or  take  from  those  restrictions.   They 
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have  also  prescribed  certain  qualifieations  for  and  impoeed 
certain  restrictions  as  to  those  who  may  be  chosen.  Thus, 
one  who  gives  or  accepts  a  challenge  to  fight  a  duel,  or  who 
knowingly  carries  a  challenge^  is  ineligible  to  any  office;  (art  5, 
§  6.)  Any  one  who  bribes  an  elector  to  procure  hia  election, 
may  not  hold  the  office  to  which  he  was  elected;  (art  5,  §6.) 
An  essential  to  the  holding  of  a  judicial  office  is,  residence  in 
the  county,  township,  or  district  for  which  the  officer  waa 
elected;  (art  8,  §11.)  To  be  a  member  of  the  legislature,  one 
must  be  at  the  time  of  his  election  a  qualified  voter  of  and 
resident  in  the  county  or  district  for  which  he  is  chosen ;  (art  2, 
§  4.)  Hence,  by  this,  only  male  adults  can  be  elected  to  the 
legislature.  None  of  these  qualifications  prescribed  by  the 
constitution  may  be  disregarded.  They  are  restrictioDs  self- 
imposed  by  the  people  upon  their  otherwise  unlimited  freedom 
of  choice.  If  they  have  as  to  certain  offices  seen  fit  to  restrict 
their  freedom  of  choice  by  express  words,  is  it  not  a  fair  infer- 
ence that,  where  the  constitution  is  silent,  they  intended  no 
restriction?  In  reference  to  county  superintendent  the  con- 
stitution says  this,  and  no  more: 

^'A  superintendent  of  public  instruction  shall  be  elected 
in  each  county,  whose  term  of  office  shall  be  two  years,  and 
whose  duty  and  compensation  shall  be  prescribed  by  law." 

(Art  6,  §1.) 

There  is  here  not  only  no  express  disqualifijcation  of  females, 
and  no  affirmative  statement  of  qualifications  which  would 
exclude  them,  but  also  nothing  in  the  shape  of  pronoun,  or  in 
the  terminology,  or  in  the  duties  imposed,  which  would  imply 
the  necessary  or  intended  exclusion  of  either  sex.  But  it  is 
said,  that  there  is  such  a  connection  between  voting  and  office- 
holding,  that  excluding  females  from  the  former,  is  by  implica* 
tion  an  exclusion  of  them  from,  the  latter;  and  that  in  the 
language  of  Ch.  J.  Dixon  of  Wisconsin,  it  is  ^^  an  enormous  ab- 
surdity that  a  person  who  by  the  organic  law  of  the  state  has 
not  one  voice  among  thousands  in  designating  by  whom  an 
office  shall  be  filled,  may  himself  be  elected  to  such  office,  and 
enjoy  its  franchises  and  perform  its  duties/'    Id  reference  to 
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the  authority  quoted,  it  may  be  remarked,  that  the  case,  that  of 
The  State f  ex  reLj  v.  Smithy  14  Wis.  497,  presented  the  question 
of  the  right  of  an  alien  to  hold  an  office  to  which  he  bad  been 
elected,  there  being  no  express  statutory  or  constitutional  dis- 
qualification therefor;  and  the  argument  from  .which  an  ad- 
verse conclusion  was  reached  was  not  the  mere  relationship  of 
voting  to  office-holding,  but  that,  underlying  statutes  and  con- 
stitution, and  as  the  basis  of  all  governmental  organization, 
was  the  natural  idea,  or  as  the  learned  Justice  expressed  it, 
"As  to  all  such  governments  (independent  popular  govern- 
ments,) it  is  an  acknowledged  principle,  which  lies  at  the  very 
foundation,  and  the  enforcement  of  which  n^eds  neither  the 
aid  of  statutory  nor  constitutional  enactments  or  restrictions, 
that  the  government  i/a  instituted  by  the  citizens  for  their  lib- 
erty and  protection,  and  that  it  is  to  be  administered,  and  its 
powers  and  functions  exercised,  only  by  them,  and  through 
their  agency/'    And  he  quotes  approvingly  from  the  reply  of 
the  Justices  of  the  Supreme  Court  of  Massachusetts  to  the 
question  of  the  house  of  representatives,  whether  an  alien 
could  be  a  legal  voter  for  senators  and  representatives — "Now 
we  assume  as  an  unquestionable  principle  of  sound  national 
policy  in  this  state,  that  as  the  supreme  power  rests  wholly  in 
the  citizens,  so  tite  exercise  of  it,  or  of  any  branch  of  it,  ought 
not  to  be  delegated  by  any  but  citizens,  and  only  to  citizens. 
It  is  therefore  to  be  presumed,  that  the  people  in  making  the 
constitution  iptended  that  the  supreme  power  of  legislation 
should  not  be  delegated  but  by  citizens/'    But  the  cases  and 
questions  are  not  alike.    It  may  well  be,  that  the  idea  of  an 
independent  popular  government  implies  that  all  its  functions 
are  to  be  exercised  by  citizens,  and  that  it  needs  no  express 
words  to  exclude  aliens,  because  the  inclinations,  interests,  and 
duties  of  the  latter  are  presumptively  with  the  nation  of  which 
they  are  citizens,  and  antagonistic  everywhere  else.    But  in 
the  case  at  bar,  the  inclinations,  interests,  and  duties  of  both 
the  sexes  are  in  the  same  direction.     Both  are  alike  citizens. 
There  is  no  antagonism.    Whether  females  shall  vote  or  hold 
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office,  is  merely  a  question  of  internal  pnblic  policy,  and  not  a 
matter  affecting  the  life  and  integrity  of  the  nation,  or  its  re- 
lations with  other  states.  It  is  a  very  common  thing  for  offices 
to  be  filled  outside  of  the  electoral  body,  and  in  many  cases  it 
is  imperatively  so  required  by  statute  or  custom.  Officers  of  a 
legislature  are  a  ready  illustration.  Our  own  constitution 
clearly  recognizes  the  absence  of  any  necessary  connection 
between  office-holding,  and  voting.  In  §  2  of  art  5,  as 
amended,  it  is  provided  that  ^*No  person  under  guardianship 
*  *  ♦  shall  be  qualified  to  vote  or  hold  office  in  this  state." 
If  as  is  claimed,  one  of  these  is  the  larger,  and  includes  or  im- 
plies the  other,  a  part  of  the  section  quoted  is  manifestly  sur- 
plusage. 

In  reference  to  the  argument  that  at  the  time  of  the  adoption 
of  the  constitution  there  was  no  serious  thought  of  woman's 
holding  the  office,  and  therefore  that  the  framers  thereof  could 
not  have  intended  by  that  instrument  to  authorize  it,  we  can- 
not do  better  than  to  quote  from  the  dissenting  opinion  of 
Justices  Walton  and  Barrows  of  the  supreme  court  of  Maine, 
in  reply  to  the  question  whether  in  that  state  a  woman  could 
under  the  constitution  hold  the  office  of  justice  of  the  peace: 

^^It  may  be  true,  that  the  framers  of  the  constitution  did 
not  contemplate,  did  not  affirmatively  intend,  that  women 
should  hold  ofiice.  But  it  by  no  means  follows  that  they  in- 
tended the  contrary.  The  truth  probably  is,  that  they  had  no 
intention  one  way  or  the  other;  that  the  matter  was  not  even 
thought  of.  And  it  will  be  noticed  that  the  unconstitutionality 
of  such  a  law  is  made  to  rest,  not  on  any  expressed  intention 
of  the  framers  of  the  constitution  that  women  should  not  hold 
office,  but  upon  a  presumed  absence  of  intention  that  they 
should.  This  seems  to  us  a  dangerous  doctrine.  It  is  nothing 
less  than  holding  that  the  legislature  cannot  enact  a  law  unless 
it  appears  affirmatively  that  the  framers  of  the  constitution  in- 
tended that  such  a  law  should  be  enacted.  We  cannot  concur 
in  such  a  doctrine.  It  would  put  a  stop  to  all  progress.  We 
understand  the  correct  rule  to  be  the  reverse  of  that,  namely, 
that  the  legislature  may  enact  any  law  that  they  may  think 
proper,  unless  it  appears  affirmatively  that  the  framers  of  the 
constitution  intended  that  such  a  law  should  not  be  passed. 
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And  the  best  and  only  safe  rale  for  ascertaining  the  intention 
of  the  makers  of  any  written  law,  is  to  abide  by  the  language 
they  have  used;  and  this  is  especially  true  of  written  constitu- 
tions, for  in  preparing  such  instruments  it  is  but  reasonable  to 
presume  that  every  word  has  been  carefully  weighed,  and  that 
none  are  inserted,  and  none  omitted  without  a  design  for  so 
doinc^ " 


99 


There  is  but  little  of  authority  to  be  cited  upon  this  ques- 
tion. In  the  state  of  Maine  five  of  the  eight  Justices  were  of 
the  opinion  that  under  the  constitution  a  woman  could  not 
hold  the  office  of  justice  of  the  peace,  but  could  be  author- 
ized to  administer  oaths,  take  acknowledgement  of  deeds,  and 
solemnize  marriages.  (Chicago  Legal  News,  vol.  7,  p.  10;  62 
Maine,  596.)  To  a  question  of  the  legislature,  whether  under 
the  constitution  women  could  act  as  members  of  a  school 
committee,  the  supreme  court  of  Massachusetts  replied  as 
follows: 

^^  The  question  is  limited  to  the  efiect  of  the  constitution 
upon  the  capacity  of  a  woman  to  hold  this  office,  and  involves 
no  interpretation  of  statutes.  If  the  constitution  prevents  a 
woman  from  being  a  member  of  a  school  committee,  it  must 
be  by  force  of  some  express  provision  thereof,  or  else  by  nec- 
essary implication,  arising  either  from  the  nature  of  the  office 
itself,  or  from  the  law  of  Massachusetts  as  existing  when  the 
constitution  was  adopted,  and  in  the  light  of  which  it  must  be 
read.  But  the  constitution  contains  nothing  relating  to  school 
committees;  the  office  is  created  and  regulated  by  statute; 
and  the  constitution  confers  upon  the  general  court  full  power 
and  authority  to  name  and  settle  annually,  or  provide  by  fixed 
laws  for  naming  and  settling  all  civil  officers  within  the  com- 
monwealth, the  election  and  qualification  of  whom  are  not  in 
the  constitution  otherwise  provided  for.  The  common  law 
of  England,  which  was  our  law  upon  the  subject,  permitted 
a  woman  to  fill  any  local  office  of  an  administrative  character, 
the  duties  attached  to  which  were  such  that  a  woman  was  com- 
petent to  perform  them.  The  duties  of  a  school  committee 
relate  exclusively  to  the  education  of  children  and  youth  in  the 
town  or'  city  for  which  it  is  elected.  They  consist  of  the  gen- 
eral charge  and  superintendence  of  the  schools,  including  the 
employment  of  teachers,  the  selection  of  school-books,  the 
regulation  of  the  attendance  of  scholars,  and  the  preparation 
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of  school  registers  and  returns;  and  they  are  in  no  respect  of 
such  a  nature  that  they  cannot  be  well  and  efficiently  per- 
formed by  women.  The  necessary  conclusion  is,  that  there 
is  nothing  in  the  constitution  of  the  commonwealth  to  prevent 
a  woman  from  being  a  member  of  a  school  committee,  and 
the  proposed  question  must  be  respectfully  answered  in  the 
affirmative."  (115  Mass.  602.)  . 

Without  pursuing  this  matter  further,  our  conclusion  is, 
that  women  are  in  this  state  eligible  to  fhe  office  of  county 
superintendent  The  judgment  therefore  will  be  reversed, 
and  the  case  remanded  with  instructions  to  proceed  in  accord- 
ance with  the  views  herein  expressed* 

All  the  Justices  concurring. 


Thb  Statb  of  Kansas  v.  Wm.  W.  Jokxs. 

1.  Preliminary  'Exaiiivaxiotx,  No  Bar  to  Further  ProgecuHon,  One  {xrelimi- 
nary  examination  for  a  criminal  offense  is  no  bar  to  another  preliminarj 
eiEamination  for  the  same  offense;  nor  is  it  any  bar  to  a  full  proBecation 
for  such  offense,  although  the  defendant  may  have  been  discharged  on 
the  first  preliminary  examination.  A  mere  preliminary  examination 
does  not  put  the  accused  in  jeopardy,  within  the  meaning  of  ( 10  of  the 
Bill  of  Rights. 

2.  Information  ;  OarruU  Knowledge  of  Female,  An  information  charging  the 
defendant  with  **  willfully,  unlawfully  and  feloniously  defiling  a  female 
under  eighteen  years  of  age,  by  carnally  knowing  her  while  she  was 
confided  to  his  care  and  protection  by  her  parents,''  is  safi&cient,  al- 
though it  may  not  allege  in  terms  that  the  girl's  parents  are  her  natural 
guardians,  or  that  the  defendant  knew  that  the  girl  was  under  eighteen 
years  of  age. 

3. Character,  and  Oonsent  of  Femaie.    The  offense  prohibited  by  {  233 

of  the  crimes-and-punishment  act,  of  defiling  a  female  under  eighteen 
years  of  age,  by  carnally  knowing  her  while  she  was  confided  to  defend- 
ant's care  and  protection,  may  be  committed,  although  the  female  may 
be  a  person  of  unchaste  character,  and  may  consent  to  the  onlawfol  em- 
braces of  the  defendant. 

4. What  is  *'Oare  and  Protection!*    Where  the  parents  of  a  giil 

under  eighteen  years  of  age  permit  a  man  to  take  hw  to  his  own  home, 
for  the  purpose  that  she  may  be  hired  by  his  wife  to  work  in  his  own 
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family,  such  girl  is  so  confided  to  his  care  and  protection,  that,  if  he  de- 
file her  in  the  meantime  hy  carnally  knowing  her,  he  is  guilty  of  the 
offense  defined  by  said  {  233  of  the  crimes-and-puQishment  act 

Appeal  from  McPherson  District  Court. 

Information,  charging  Jones  with  "willfully,  unlawfully, 
and  feloniouslj"  defiling  a  female  under  eighteen  years  of 
age,  she  "  being  then  and  there  confided  to  the  care  and  pro- 
tection'' of  said  Jones  by  her  parents.  A  plea  in  abatement 
was  filed,  in  support  of  which  defendant  gave  in  evidence  the 
record  of  an  examination  had  and  held  on  the  27th  of  Janu- 
ary 1876,  by  and  before  J.  W.  H.  and  W,  L.  F.,  two  justices 
of  the  peace,  on  a  complaint  made  by  R.  B.  Holbrook  charg- 
ing Jones  with  said  offense,  on  which  examination  said  jus- 
tices found  "that  no  offense  was  committed,"  and  Jones  was 
thereupon  discharged  by  them.  The  record  also  shows  that 
on  the  29th  of  January  said  Holbrook  made  and  filed  a  new 
complaint  before  O.  M.  S.,  another  justice  of  the  peace  of  said 
county,  making  the  same  charge  against  Jones^  on  which  said 
justice  held  an  examination,  and  for  which  ofiTense  he  required 
Jones  to  enter  into  a  recognizance  to  appear  and  answer  before 
the  district  court.  The  information  was  filed  April  27th  1876. 
The  plea  in  abatement  was  overruled.  Trial  at  the  May  Term 
1876.  Verdict,  guilty — and  Jones  was  sentenced  to  impris- 
onment in  the  county  jail  for  the  term  of  nine  months,  and  to 
pay  a  fine  of  five  hundred  dollars,  and  cost  of  suit.  ^From  fhis 
judgment  and  sentence,  Jones  appeals 

J.  ff.  MohleTj  for  appellant 

M.  P.  Simpson^  county-attorney,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Yalbntinb,  J. :  This  was  a  criminal  prosecotion  under  §  288 
of  the  crimes-and-punishment  act,  (Gen.  Stat.  869,)  charging 
the  defendant  with  defiling  a  female  under  eighteen  years  of 
age  by  carnally  knowing  her  while  she  was  confided  to  his 
care  and  protection.     As  we  understand,  the  defendant  waivet 

89—HKaa. 
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all  objections  to  the  proceedings  of  the  court  below,  which  if 
sustained  would  merely  require  a  new  trial,  and  asks  that  we 
shall  decide  the  case  upon  such  questions  only  as  go  to  the 
very  foundation  of  the  present  prosecution.     This  we  shall  do. 

L  The  defendant  objects  to  the  jurisdiction  of  the  court  be- 
low, and  this  he  does  upon  the  ground  that  on  the  first  aud 
original  preliminary  examination  in  the  case  he  was  discharged. 
It  seems  that  the.  defendant  had  two  preliminary  examinations. 
On  the  first,  he  was  discharged — on  the  second,  he  was  held  to 
answer  in  the  district  court.  The  question  now  is,  whether 
the  first  preliminary  examination  was  a  bar  to  all  further  and 
subsequent  proceedings  for  the  same  offense.  We  think  it  was 
not.  One  preliminary  examination  for  a  criminal  offense  is  no 
bar  to  another  preliminary  examination  for  the  same  offense; 
nor  is  it  any  bar  to  a  full  prosecution  for  such  offense,  although, 
as  in  this  case,  the  defendant  may  have  been  discharged  on  the 
first  preliminary  examination.  A  mere  preliminary  examina- 
tion does  not  put  the  accused  in  jeopardy  within  the  meaning 
of  the  constitution.  (Const.,  Bill  of  Rights,  §10.) 

n.  The  defendant  claims  that  the  information  upon  which 
he  was  tried  does  not  state  facts  sufficient  to  constitute  any 
offense.  The  information  among  other  things  states  as  follows: 
"That  one  William  W.  Jones,  late  of  said  county  of  McPher- 
son,  at  the  county  of  McPherson,  in  the  state  of  Kansas,  and 
within  the  jurisdiction  of  this  [the  district]  court,  on  the  28th 
day  of  December  1875,  did  willfully,  unlawfully  and  feloniously 
defile  one  Louisa  Antoinette  Holbrook,  by  carnally  knowing 
her,  she,  the  said  Louisa  Antoinette  Holbrook  then  and  there 
being  a  female  under  the  age  of  eighteen  years  confided  to  the 
care  and  protection  of  the  said  William  W.  Jones  by  Rufus  B. 
Holbrook  and  Adaline  Holbrook,  the  father  and  mother  of  the 
said  Louisa  Antoinette  Holbrook."  The  objections  urged 
against  said  information  are  as  follows:  let.  The  information 
does  not  allege  that  the  said  father  and  mother  of  tUe  said 
Louisa  Antoinette  were  her  natural  guardians,  or  had  authority 
to  confide  her  to  the  care  and  custody  of  said  defendant  Jones. 
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2d,  Nor  doe0  the  inforiiMtiofii  allege  that  Jones  knew  that  said 
Louisa  Antoinette  was  under  eighteen  years  of  age. 

We  think  the  information  is  sufficiebt  in  these  respects.  A 
female  person  under  eighteen  years  of  age  is  a  minor,  (Gen« 
Stat.  580,  §  1,)  and  the  father  and  mother  are  by  law  the  natural 
guardians  of  the  persons  of  their  minor  children,  and  each 
parent  equally  so  with  the  other.  (Gkn.  Stat  512,  §  1 ;  Const., 
art  16,  §  6.)  And  exjcept  in  rare  cases,  the  parents  have  the 
actoal  care  and  control  of  their  minor  children.  And  such 
would  seem  to  have  been  the  case  in  this  very  case,  for  the 
information  itself  states  that  said  Louisa  Antoinette  was  con* 
tided  to  defendant  Jones  by  her  parents. 

It  is  probably  not  necessary  that  the  information  should 
allege  in  any  form  that  the  defendant  knjoo  that  the  person 
whom  he  defiled  li^as  under  eighteen  years  of  age;  and  it  is 
probably  not  necessary  in  any  case  that  the  state  should  prove 
that  the  defendant  had  any  suoh  knowledge.  And  it  is  very 
doubtfal  even  whether  the  defendant  would  be  allowed  in  any 
sued  case  to  prove  as  a  defense  that  he  had  no  such  knowledge^ 
When  a  man  commits  what  he  knows  to  be  an  immoral  act, 
he  ought  to  be  required  to  take  the  entire  consequences  of 
such  act,  although  he  may  not  have  been  fully  advised  as  to 
all  the  circumstances  connected  with  the  act  In  fact^  when 
a  man  sets  out  willfully  to  do  an  immoral  act,  he  ought  to  be 
bound  to  know  all  the  circumstances  connected  with  such  act 
Such  a  person  is  in  no  proper  condition  to  plead  ignorance. 
(In  connection  with  this  subject,  see  Bishop's  Statutory  Crimes, 
§§682,  644;  Train  k  Heard,  Precedents  of  Indictments,  444, 
Ch.  41,  Form  8.)  We  think  that  all  that  is  necessary  in  a 
ease  like  this  is,  for  the  state  to  allege  and  prove  the  fact  that 
the  girl  defiled  was  under  eighteen  years  of  age,  without  al- 
leging or  proving  that  the  defendant  had  knowledge  of  suoh 
fact  But  the  state  did  allege  in  this  case  that  the  defendant 
*^did  willfully,  unlawfully,  and  feloniously  defile"  said  girl^ 
etc,  which  comes  very  near  alleging  knowledge  on  the  part 
of  tiie  defendant    And  the  state  also  proved  that  the  defiuidf* 
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ftQt  had  fall  knowledge  that  the  girl  was  under  eighteen  years 
of  age. 

ILL  The  defendant  claims  that  the  court  below  erred  in  ex- 
cluding certain  evidence  tending  tp  show  that  the  girl  was 
not  a  person  of  chaste  character.  He  dahns  that  if  she  was 
unchaste  she  could  not  be  defiled — that  none  but  the  chaste 
and  virtuous  can  be  defiled.  There  is  perhaps  some  reason 
for  this  claim,  and  yet  we  can  hardly  th^nk  that  the  law  was 
intended  for  the  protection  of  those  only  who  are  absolutely 
pure.  It  can  scarcely  be  possible  that  a  girl  who  has  lost  her 
virtue  by  a  single  act  of  unchastity,  by  a  single  illicit  amonr, 
must  forever  afterward  be  wholly  abandoned  to  the  insidious 
wiles  of  every  designing  libertine  In  whose  care  and  custody 
she  may  unfortunately  be  confided.  Of  course,  such  a  girl  is 
weak;  but  the  protecting  care  of  the  law  is  generally  designed 
for  the  weak,  and  not  merely  for  the  strong.  Of  course,  such 
a  girl  has  already  been  defiled ;  but  may  she  not  be  further 
defiled?  Is  it  possible  that  a  girl  of  less  than  eighteen  years 
of  age  can  reach  such  a  depth  of  sin  and  pollution  that  tAere 
can  be  no  lower  deep  into  which  she  may  be  plunged  by  an 
unfaithful  protector  to  whom  she  may  have  been  confided  ? 
If  not,  then  the  protecting  care  of  the  law  should  be  gener- 
ously thrown  around  her.  And  the  feelings  of  her  friends  and 
guardians,  who  undoubtedly  desire  her  reformation,  should  be 
regarded,  and  not  violated  by  the  very  man  in  whom  they 
have  reposed  confidence.  But  the  stiitute  itself  would  seem  to 
define  how  she  may  be  defiled.  She  may  be  defiled  "by''  the 
oflfender  "  carnally  knowing  her."  We  therefore  think  it  makes 
no  difiterence  whether  said  Louisa  Antoinette  was  chaste  or 
unchaste.  Nor  do  we  think  that  it  makes  any  difiTerence 
whether  she  consented,  or  was  forced  to  yield  to  the  unlawful 
embraces  of  the  defendant.  The  question  is  merely,  whether 
he  had  carnal  connection  with  her  while,  she  was  under  his 
care  and  protection.  Even  if  she  encouraged  his  unlawful  de- 
sires, even  if  she  was  the  moving  spirit  in  their  lascivious  em. 
braces,  still,  if  he  had  carnal  connection  with  her. while  she 
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was  under  his  care  and  protection,  (she  being  under  eighteen 
years  of  age,)  we  think  he  was  guilty  of  the  offense  charged 
against  him. 

IV.  The  court  below  instructed  the  jury  among  other  things, 
as  follows :  *^  If  you  shall  find  the  said  Louisa  Antoinette  was 
by  her  parents  sent  with,  or  allowed  by  her  parents  to  go  with, 
the  defendant,  upon  his  request  to  his  house  for  the  purpose 
of  seeing  defendant's  wife  to  make  a  contract  for  work  in  his 
family,  and  for  no  ot^er  purpose,  such  fisicts  would  constitute 
the  care  and  protection  contemplated  by  the  statute.''  The 
defendant  excepted  to  this  instruction.  The  defendant  also 
raised  this  same  question  by  asking  the  court  below  to  give 
certain  instructions,  which  the  court  refused  to  give;  and  also 
raised  the  same  question  by  moving  for  a  new  trial  because  of 
misdirection  of  the  jury,  and  because  the  verdict  was  not  sus- 
tained by  sufficient  evidence,  which  motion  was  overruled. 
We  do  not  think  that  the  court  erred  in  any  of  these  respects. 
The  evidence  applicable  to  this  question  showed  substantially 
as  follows:  On  December  28th  1875,  the  defendant  Jones  went 
in  a  two-horse  wagon  to  the  house  of  Mr.  Holbrook.  Mr. 
Holbrook,  Mrs.  Holbrook,  and  their  daughter  Louisa  Antoin- 
ette, who  was  then  between  the  ages  of  fifteen  and  sixteen 
years,  were  all  at  home.  The  defendant  then  stated  that  his , 
wife  wanted  to  hire  a  girl  to  work  for  her;  that  he  wanted 
**Nett,"  the  daughter,  to  go  home  with  him  for  his  wife  to 
make  a  bargain  with;  that  he  never  made  a  bargain  with  a 
girl  to  work  for  his  wife;  that  he  always  let  his  wife  make 
such  bargains.  The  Holbrooks  all  consented  to  such  an  ar- 
rangement, but  upon  condition  that  defendant  would  bring 
the  girl  back  the  next  day,  to  which  condition  the  defendant 
•consented.  The  defendant  resided  about  five  miles  from  Hoi- 
brook's.  He  took  the  girl  with  him  in  his  wagon  to  his  home, 
but  when  they  arrived  there  they  found  no  one  at  home.  The 
defendant  then  said  that  his  wife  had  probably  gone  to  Mr. 
Finan's,  a  neighbor  who  lived  near  by.  He  however  soon 
produced  a  note  in  writing,  purporting  to  be  from  his  wife, 
but  which  was  in  fiM^  written  by  himself,  which  stated  that 
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his  wife  had  gone  to  Mr.  Banna's,  (a  neighbor  who  lived 
about  seven  miles  from  the  defendant's  housev)  and  asUng 
that  the  defendant  would  come  after  her  the  next  day.  The 
defendant  himself  however  had  on  that  very  same  day,  and 
before  he  went  to  Holbrookes,  taken  his  wife  and  bis  two 
children  to  Mr.  Hanna's.  It  would  seem  to  have  been  about 
night  when  the  defendant  and  the  girl  arrived  at  the  defend- 
ant's house.  And  on  that  night  the  defendant  and  the  giri 
staid  alone  at  the  defendant's  house,  and  slept  together,  and 
had  sexual  intercourse  with  each  other.  The  next  day  the 
defendant  took  the  girl  back  to  her  own  home.  We  think  that 
the  trust  reposed  in  the  defendant  by  the  father  and  mother  of 
the  girl,  in  confiding  her  to  his  care  for  the  purpose  that  he 
might  take  her  to  his  own  home  so  that  his  wife  could  employ 
her  as  a  hired  girl  in  his  own  family,  was  such  a  trust  as  is 
fairly  contemplated  by  the  statute.  It  was  very  much  like 
placing  the  girl  in  defendant's  femily  as  one  of  the  femily, 
and  reposing  the  confidence  for  her  care  and  protection  in  the 
defendant  himself  as  the  head  of  the  family. 
The  judgment  of  the  court  below  will  be  afiirmed. 

All  the  Justices  concurring. 
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16  KAN.  9,  STATS  t.  FRXELAND 

Ayp^alc  in  «rla&inAl  OMM»-D««iilonc  v«vi«wabl«.-*Gited  in  State  v. 
Horneman,  16  Kan.  452,  holding:  that  a  judgment  suBtaining  a  demurrer  to  a 
plea  of  autrefois  acquit  is  not  appealable;  State  v.  Eldwards,  35  Kan.  105,  10 
Pac.  544,  holding  that  intermediate  orders  can  only  be  reviewed  on  appeal  from 
a  final  judgment. 

16  KAK.  11,  HOOVEB  ▼.  MEAlt 

Herd  law^Wkeii  effeeUve.*— Cited  In  Reed  ▼.  SeztonV  Adm'rs,  20  Kan. 
Id5;  Lipscomb  ▼.  Citieens*  Bank  of  Galena,  66  Kan.  243,  71  Pac.  583— hold- 
ing that  the  herd  law  of  1872  (Laws  1872,  c.  198)  did  not  become  effective  until 
after  publication. 

16  KAK.   14,  STATE  v.  INGRAM 

Fomer  Jeopardy^— Nolle  proieq«i«^— Cited  in  State  t.  Rust,  31  Kan.  500, 
3  Paa  428,  holding  a  nolle  pios.  after  granting  new  trial  does  not  bar  anotlior 
pxosecntion  under  a  subsequent  information. 

Objeeileiia  to  eTldeaee-^Oeiieral  dr  speette^^Cited  in  State  t.  Taylor, 
36  Kan.  329,  13  Pac.  590^  holdins;  that  an  "objeetion"  and  '"exceptipn"  to  the 
admission  of  evidence,  without  stating  any  reason  therefor,  is  not  sufficient 

liareeny—Erldeaoe*— Cited  in  State  v.  Buckles,  26  Kan.  237,  holding  that 
proof  of  larceny  of  a  stallion  is  essential  to  support  an  allegation  of  larceny  of 
a  "horse"  in  a  prosecution  under  the  statute. 

Saxae— Posseaaion  of  property  as  eTidenoe  of  Knllt.— Cited  in  State  v. 
McKinney,  76  Kan.  419,  91  Pac.  1068  (dissenting  opinion),  holding  that  posses- 
sion of  recently  stolen  property  is  evidence  authorizing  an  inference  of  guilt. 

Cited  in  note  in  70  Am.  Dec.  447,  on  possession  of  stolen  property  as  evidence 
of  larceny. 

Oonfessfou^.— Cited  in  State  v.  Yordi,  30  Kan.  221,  2  Pac.  161,  holding  that 
confessions  are  admissible  in  a  criminal  case  when  made  under  the  circumstances 
referred  to  in  the  cited  case. 

Cited  in  note  in  6  Am.  St.  Rep.  243,  on  admissibility  of  confessions. 

Same— TXTKeu  Tolimtary^-^ited  in  Territory  T.  Exaillo,  14  N.  M«  147,  89 
Pac.  239,f  heldine  that  ^onfesaioiw  made  without  faar  ol  anything  other  than  the 

T.IO  KMatm  ■  i 
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legal   consequences   of  accused^s   act  are  volantary   and   admissible;    Wilion  t. 
United  States,  162  U.  S.  613,  16  Sup.  Ct  895,  40  L.  Ed.  1090;    State  ▼..Wash- 
ing, 36  Wash.  485,  78  Pa(5.  1019— holding  that  the  fact  that  accused  is  in  cus- 
tody and  manacled  does  not  necessarily  make  a  oonfession  involuntary. 
Cited  in  note  in  18  L.  R.  A.  (N.  S.)  804,  838,  as  to  when  confession  is  Yolontaiy. 

16  KAK.  20,  WOOIXET  ▼.  YAN  VOrKEKBUROH 

Strict  oonstmotioii  of  8:iiarant7^^ited  in  Lamm  &  Go.  ▼.  Colcoxd,  22 
Okh  493,  98  Pac.  355,  19  Jm  R.  A.  (N.  S.)  901,  holding  that  a  guarantor  cannot 
be  held  beyond  the  strict  terms  of  his  contract^  when  the  language  of  the  guaranty 
is  ascertained. 

Appeal— Review  dependent  on   ezoeptioaa   and   prcMieedinKe  beloivw— 

Cited  in  Dexter  v.  Cochran,  17  Kan.  447;  McKinstry  v.  Carter,  48  Kan.  42>, 
29  Pac.  597;  Westchester  Fire  las.  Co.  v.  Coverdale,  48  Kan.  446,  29  Pac.  6S2; 
Oakland  Home  Ins.  Co.  v.  Allen,  1  Kan.  App.  108,  40  Pac.  928— holding  that 
error  apparent  in  the  final  judgment  in  the  district  court  may  be  corrected  with- 
out exception,  appearance,  or  motion  to  set  aside  the  judgment  by  the  adyeis* 
party. 

16  KAN.  22,  THOM  ▼.  BAVIS 
Speoifloation  of  error.^— Cited   in   State  y.  Coulter,  40  Kan.   673,  20   Pac. 

525,  holding  that,  where  counsel  fail  to  specify  error,  judgment  will  be  affirmed 
if  the  appellate  court  finds  no  error  in  the  record. 

16  KAN.  23,  WILLIAMS  ▼.  HILI< 

Secondary  evidenoe  of  deed*.— Cited  in  West  t.  Cameron,  39  Kan.  73<x 
18  Pac.  894 ;  Stratton  v.  Hawks,  43  Kan.  538,  23  Pac.  591 ;  Bergman  v.  Bullitt 
43  Kan.  709,  23  Pac.  938--holding  that  it  is  only  necessary  to  show  that  as 
original  deed  is  not  in  the  possession  or  control  of  one  offering  it,  so  as  to  mak^ 
a  copy  admissible  under  the  statute  without  proving  it  was  lost  or  destroyed. 

SamOd— Distinguished  in  Meskimen  t.  Day,  35  Kan.  46,  10  Pac.  14,  relating 
to  the  admission  in  evidence  of  the  record  of  a  registered  deed,  but  not  authen- 
ticated by  a  notarial  seal. 

16  KAK.  24,  STATE  ▼.  STIIXWISX 

Indiotment  for  tKamblinK^^ZIited  in  State  t.  Shewalter,  16  Kan.  28,  hold- 
ing that  an  indictment  was  insufficient  for  not  alleging  that  cards  accused  was 
alleged  to  have  played  for  money  were  a  gambling  device,  or  that  he  bet  on  Ifaem. 

Oamini:  devioefl.*-^ited  in  note  in  17  U  R.  A.  (N.  S.)  1212,  on  card  game 
paraphernalia  as  "gaming  device." 

16  KAK.  26,  STATE  ▼.  SHEWAI.TEB 

16  KAK.  27,  MIKEB  ▼.  PEABSOK 

Married  wonien — Contracts.— -Cited  in  Burns  ▼.  Cooper,  140  Fed.  273«  72 
C.  C.  A.  25;  Harrington  v.  Lowe,  73  Kan.  1,  84  Pac.  570,  4  L.  R.  A.  (N.  S.) 
547— holding  that  married  women  may  contract  for  themselves,  to  the  extent  of 
their  separate  property. 

Same— Jndsmentfl.*Cited  in  note  in  134  Am.  St  Bepw  942,  on  validity  of 

judgments  against  married  women. 

16  KAK.  29,  PATTOK  v.  FURTHMIER 

16  KAK.  31,  WABB  t.  BAKER 

Presnmpttona  in  aid  of  ^dgnients.— <}!ted  fn  Kitchen  t.   BeUefontaine 
Nat.  Bank,  53  Kan.  242,  36  Pac.  344,  42  Am.  St  Bep.  282i  J^estervelt  T.  Jones, 
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5  Kan.  App.  35,  47  Fac  322— holding  that  It  Is  presumed,  In  favor  of  the 
courts  of  general  jurisdiction  of  a  sister  state,  that  they  have  the  authority  ex- 
ercised by  them,  and  that  their  modes  of  procedure  are  authorized  by  the  law 
of  such  state. 

16  KAK.  38,  XIOOOXXS  ▼.  ESTEBI.T 

'WitM^wM^m^TrmauuyotUmm  -with  deceased  person^— Cited  In  Plowman  ▼• 
Nicholson,  81  Kan.  210,  105  Pac  002,  100  Pac.  279;  Hay  v.  Peterson,  0  Wyo. 
419,  45  Pac.  1073,  84  L.  R.  A.  581— holding  that  an  adverse  surviving  party, 
who  is  compelled  by  a  representative  of  a  decedent  to  testify,  may  afterwards 
testify  for  himself  on  the  same  subject 

16  KAK.  35,  MoOABTT  ▼.  GORBOK 

Cited  in  Snider  v.  Koehler,  17  Kan.  432 ;   Glass  y.  Alt,  17  Kan.  444. 

Sales— Plao«  where  fltade.*-CIted  in  City  of  Kinsley  v.  Dyerly,  79  Kan.  1, 
98  Pac.  228,  19  L.  R.  A.  (N.  S.)  405,  on  the  question  of  the  place  of  sale  of 
goods;  Wadhams  ft  Co.  v.  Balfour,  82  Or.  313,  51  Pac.  642,  holding  that,  under 
a  contract  to  deliver  goods  corresponding  with  a  sample,  title  passes  at  the  time 
and  place  of  deliveiy  of  goods  of  the  required  kind  to  the  buyer  without  any 
further  inspection. 

Cited  in  note  in  61  Lb  B*  A.  422,  on  conflict  of  laws  as  to  sales  of  liquor. 

Same— Sale  wltKovt  payment  or  dellTerjr.^-Cited  in  State  v.  Copp,  34 
Kan.  522,  9  Pac.  233,  holding  that  a  contract  of  sale  becomes  complete  without 
delivery  or  payment  only  when  the  terms  of  sale  are  agreed  upon  and  everything 
the  parties  have  to  do  is  done. 

Same— Pureliase  by  sample.— Cited  in  Gill  v.  S.  Kaufman  ft  Co.,  16  Kan. 
571,  holding  that  a  purchaser  of  goods  by  sample  may  refuse  to  receive  goods, 
if  they  do  not  correspond  with  the  sample. 

Cited  in  note  in  70  L.  R.  A.  660,  on  warranty  on  sale  of  goods  by  sample. 

16  KAK.  39»  BOTKIH  ▼.  IJVIlfeaTOir 

Validity  of  note  to  aid  railroad  eonfltniotion.^-^ited  in  Southard  v. 
Arkansas  Valley  ft  W.  Ry.  Co.,  24  Okl.  408,  108  Pac.  750,  holding  that  a  note 
given  a  railroad  company  to  aid  in  its  construction  is  valid  as  between  the  par- 
ties. 

Consideration  for  oontraets^— Cited  in  Botkin  ▼.  Livingston,  21  Kan.  232, 
holding  that  ceasing  to  oppose  the  building  of  a  railroad  across  land  owned  by 
the  railroad  company  was  not  a  sufficient  consideration  for  an  agreement  by 
third  persons  interested  in  the  building  of  the  road  to  pay.  to  the  penons  with- 
drawing their  opposition  all  damages  resulting  from  building  the  road. 

Objeotions  to  eridenoe— General  or  speciilo.— Cited  in  Smith  v.  Lelghton, 
38  Kan.  544,  17  Pac.  52,  5  Am.  St  Rep.  778,  holding  that,  where  evidence  is 
apparently  admissible  for  any  purpose,  it  is  not  error  to  admit  it,  unless  reasons 
for  its  exclusion  are  given. 

Same— Written  instmmenta— Waiver.— Cited  in  Kansas  Pac.  Ry.  Co.  v. 

Cutter,  19  Kan.  83;  Edmondson  v.  Beals,  27  Kan.  656— holding  that  an  objec- 
tion to  the  admission  of  a  copy  of  a  deed  in  evidence,  because  the  original  was 
not  produced  or  its  absence  accounted  for,  cannot  be  first  made .  on  appeal ; 
Long  Bell  Lumber  Co.  t.  Martin,  11  Okl.  192,  66  Pac.  328,  holding  that  an 
objection  to  the  admission  of  a  copy  of  a  deed  as  incompetent,  irrelevant,  and 
immaterial  did  not  raise  the  objection  that  a  power  of  attorney  to  execute  the 
deed  was  not  shown. 

Promise  to  pay  another**  debt— l>emand.— Cited  in  note  in  34  L.  R.  A. 
(N.  8.)  155,  on  demand  as  condition  precedent  to  action  on  promise  to  pay  on 
demand  another's  debt 
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16  KAK.  43,  UmOlEMAKER  ▼.  SUCPSOH 

Fizivres.— Cited  in  Central  Branch  R.  Co.  t.  Frits,  20  KaiL  430,  27  Am. 
Rep.  175,  holding  that  the  right  to  annex  fixtures  depends  npon.tlielr  actual  or 
constructive  annexation  to  the  realty,  the  right  of  the  parties  to  aq  use  the  ar- 
ticle, and  the  intention  of  the  owners  of  both  the  personalty  and  realty ;  Traders' 
Bank  of  Kirwin  y.  First  Nat.  Bank  oi  KUrwin,  6  Kan.  App.  400,  SO  Pac  10^18. 
holding  that  the  intent  of  the  parties  is  material  in  determining  whether  peraonaltr 
attached  to  the  realty  has  become  a  part  thereof;  Eisenhauer  v.  Qninn,  36  Mont 
3(J8,  J>8  Pac.  38,  14  JO.  R.  A.  (N.  S.)  435,  122  Am.  St.  Rep.  370,  holding  that 
one  cannot  be  deprived  of  title  to  personalty  by  another  wrongfully  taking  po)^- 
Bession  thereof  against  his  consent  and  attaching  same  to  the  realty  of  another,  if 
it  can  be  removed  without  great  inconvenience  or  substantial  injury  to  the 
realty. 

Cited  in  note  in  54  Am.  Dec.  589  (par.  2),  on  title  by  acce^^ion;  in  32  L.  R. 
A.  425,  on  title  by  accession  to  crops,  fruit,  and  timber  wrongfully  severed. 

|>ema«d  as  oomlltioa  preoedeat  %o  Aetionsw— Cited  in  Auid  v.  Butcher, 
22  Kan.  400,  holding  that  the  owner  of  a  bond  pledged  to  secure  a  note  cannot, 
after  paying  off  the  note,  sue  for  the  value  of  the  bond  before  first  demandiDg 
its  return;  Chicago,  K-  &  W.  R.  Co.  v.  Board  of  Com'rs  of  Chase  County,  49 
Kan.  390,  30  Pac.  450,  holding  that  a  demand  is  not  necessary  before  bringing 
mnndnmuR.  where  defendant  has'  shown  a  purpose  not  to  -perform  the  official 
duty  sought  to  be  enforced. 

Same— Wroasful  posaeasloai  by  defendaat.— Cited  in  Dickson  v.  Randal. 
11)  Kan.  212 ;  Sims  v.  Mead.  20  Kan.  124 ;  Burx'hett  v.  Purdy,  2  Okl.  SHI.  .JT 
Pac.  1053— holding  that  I  he  lawful  owners  of  property  might  bring  replevin  there- 
for against  one  who  wrongfully  acquired  possession  of  it,  without  first  makins 
a  demand  for  it;    Surlcs  v.  Sweeney,  11  Or.  21,  4  Pac.  460;    Velsian  v.  Lewis. 

15  Or.  539,  16  Pac.  631,  3  Am.  St.  Rep.  184— holding  that  the  owner  need  not 
make  a  demand  on  suing  for  personal  property  obtained  by  defendant  from  one 
having  no  right  or  title  thereto. 

Same— Claim  of  title  hj  defendant.— Cited  in  Lamping  y.  Keenan,  9  Colo. 
390,  12  Pac.  434;  Stone  v.  Bird,  16  Kan.  488;  Seip  v.  Tilghman,  23  Kan.  28;»: 
Chapin  v.  Jenkins,  50  Kan.  385,  31  Pac.  1084;  Burchett  v.  Purdy,  2  Okl.  391. 
37  Pac  1053 ;  Brown  v.  Truax,  58  Or.  572,  115  Pac.  597— holding  that,  where  de- 
fendant in  replevin  claims  title  to  the  property,  a  demand  therefor  is  not  nec- 
essary. 

RepleTim—- Deteation  liy  defendant.— Cited  in  Melxell  v.  Kirkpatrick,  33 
Kan.  282,  6  Pac.  241,  holding  that,  where  one  claiming  bonds  sought  to  be  re- 
covered had  such  control  over  them  that  he  could  have  caused  them  to  be  de- 
livered, though  they  were  actually  in  the  possession  of  a  third  person,  there  was 
a  sufficient  detention  of  the  bonds  to  enable  plaintiff  to  maintain  the  action 
against  defendant. 

Cited  in  note  in  80  Am.  St.  Rep.  755,  as  to  wh«n  replevin  or  claim  and  de- 
livery is  sustainable. 

16  KAN.  54,  NICHOLS  ▼.  OVEBACKEB 

Homeste^d—Purckaae  monej  and  imyswrepbewts-'Conaaat  of  wif e.— 

Cited  in  Plumb  v.  Bay,  18  Kan.  415,  holding  that  a  mortgage  was  for  purcha^ 
money ;  Greeno  v.  Barnard,  18  Kan.  518,  holding  a  purchase-money  lien  can- 
not be  created  on  a  homestead  in  any  different  manner  than  oa  otiier  property: 
Ilurd  v.  G.  C.  Hixon  &  Co.,  27  Kan.  722 ;  Tyler  v.  Johnaon*  47  Kan.  4ia  26 
Pac.  19S :  Dreese  v.  Myers,  52  Kan.  126,  34  Pac.  349.  39  Am.  St.  Rep.  836- 
holding  that  there  is  no  homestead  exemption  as  against  obligations  oontracted  in 
improving  or  purchasing  the  homestead ;  Winter  v.  Ritchie,  57  Kan.  212,  45  Pac 
595,  57  Am.  St.  Rep!  331;  Foster  Lumber  Co.  v.  Harlaa  County  Bank,  71  Kaa. 
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158,  SO  Pac.  49,  114  Am.  St.  Rep,  4^0,  6  Aqq.  Qa^  44-holdiag  that  %Q  equi- 
table purchase-iponey  mort^ii^ge  is  valid  witliQut  tbe  lyife's  consent,  t^oogli  the 
property  was  a  homestead;  Beckenheuser  v.  Ferrell,  ,8  Kan.  App.,  365,  55.  Pac 
4()9,  holding  that  the  homestead  exemptions  did  not  apply  to  obligations  for  the 
purchase  money.  ■   .      . 

Cited  in  note  in  45  Am.  St.  Rep.  o85-387|  on  lien  on  homesteads  for  improve- 
ments :  in  70  Am.  Dec.  742  (par.  3) ;  99  Am.  Dec.  574-576 ;  8(5  Am.  St.  Rep. 
174,  176,  181 — On  vendor's  lien  on  homestead  for  purchase  money ;  in  68  Am.  Dec. 
323  (par.  1);   87  Am.  Dec.  257— on  purchase^money  mortgage  by  husband  alone. 

Bigliti  of  mortgagee  upon  iiiliatitiitioA  of  second  mortgage,— Cited  in 
Fanners'  Loan  &  Trust  Co.  v.  Me^idia^  Waterworks  Co.,  139  Fed.  661,  on  the 
rights  of  a  mortgagee  as  against  intervening  liens  upon  the  substitution  of  a 
second  mortgage. 

RevlTal  of  mortgage.^-Cited  in  note  in  5  Am.  St.  Rep«  7K)6,  on  revival  of 
mortgage  satisfied  by  mistake. 

16  KAN.  60,  CROWEIX  ▼.  WABD 

Public  or  private  interest  as  affecting  riglit  to  anc—Cited  in  Center 
Tp.  V.  Hunt,  16  Kan;  430;  Lades  v.  Hood,  Bonbright  &  Co.,  20  Kan.  49--hold- 
ing  that  it  is  the  puri)ose  of  the  Civil  Code,  so  far  as  practicable,  'that  every  per- 
son shall  prosecute  his  own  actions  in  his  own  name,  so  that  a  private  person 
<'annot  prosecute  an  action  unless  he  have  a  special  interest  in  the  result;  Atch- 
ison, T.  &  S.  F.  R.  Co.  v.  State  ex  rel.  Sanders,  22  Kan.  1,  holding  that  a  pri- 
vate citizen  cannot,  in  the  name  of  the  state,  sue  to  recover  the  statutory  penalty 
for  failure  to  ring  the  bell  or  blow  the  whistle  at  railroad  crossings,  the  Constitu- 
tion requiring  such  penalties  to  go  to  the  common  school  fund;  Territory  ex  rel.* 
Oklahoma  Gas  &  Electric  Co.  v.  Do  Wolfe,  13  OkL  454,  74  Pac.  98,  holding  that, 
wliere  the  public  is  interested  and  it  is  necessary  to  bring  an  action  in  the  name 
of  the  territory,  the  action  may  only  be  brought  by  the  public  officer  authorized 
by  the  state. 

16  KAir.  63,  XSHZITKA  ▼.  CAWKER 

Bill  of  ezceptiona—Neceflaity.— Cited  in  Clune  v.  United  States,  159  TJ.  S. 
r»J)0,  16  Sup.  Ct.  125,  40  L.  Ed.  269,  holding  that,  in  absence  of  statute,  instruc- 
tions can  only  be  brought  into  the  record  by  a  bill  of  exceptions ;  Litsey  v.  Mof- 
fett,  29  Kan.  507,  holding  that  the  evidence  can  only  be  made  a  part  of  the  rec- 
ord by  proper  bill  of  exceptions ;  Brush  Electric  Light  &  Power  Co.  v.  Grosch, 
1  Kan.  App,  110,  40  Pac.  933,  holding  that  nothing  can  be  made  a  part  of  the 
appellate  record  by  act  of  the  parties  which  is  not  made  a  part  thereof  in  the 
manner  provided  by  law. 

Same— Neceaaity  of  signing  by  Jndge«~Oited  in  Atchison  &  N.  R.  Co.  v. 
Wagner,  19  Kan.  335,  holding  that  a  purported  bill  of  exceptions  will  not  be 
considered  on  appeal,  if  not  signed  by  the  trial  judge. 

16  KAN.  65,  HAI.i:.OWEI.L  ▼.  MHJIB 

Cited  in  Lynda  v.  Winkler,  23  Kan.  697. 

Ckm^tlottal  wle  Fgyment  of  9«loe.P-Gited  in  Standard  Implement  Co. 
V.  Parlin  &  Orendorff  Co.,  51  Kan.  544,  33  Pac.  360 ;  Otto  Gas-Engine  Works  v. 
Hare,  64  Kan.  78,  67  Pac.  444— holding  that  the  parchaaer  in  a  conditional  sale 
<7annot  pass  title  as  against  the  seller  until,  the  price  is  paid;  Heinbockel  v. 
Zugbaum,  5  Mont  344,  5  Pac  897,  51  Am.  Rep.  59,  holding  that  tbe  purchaser 
under  a  conditional  sale  receives  no  title  until  perfonnance  of  the  oondicion. 

Cited  in  note  in  25  L.  R.  A.  (N.  S.)  767,  on  right  of  one  leaving  chattels  in 
another's  possession  as  ai^i^nst  latter*s  vendees  or  cxeditozs. 
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Suit  oa  eaeeentorsr  cmttsmet  of  sale«-<?ited  in  Jotan  Deere  Plow  Oa  ▼. 
Gonnan,  0  Kan.  App.  675,  GO  Pac  177,  holding  that  the  seller  cannot  sue  on  an 
execntoiy  contract  of  sale. 

16  KAK.  68,  MUGAK  t.  HAIJBT 

16  KAH.  72,  GEOBGS  ▼.  OXFORD  TP. 

Elootioaa—Notiee.— Cited  in  Rathbone  t.  Board  of  Crom'rs  of  Kiowa  Coob* 
ty,  73  Fed.  395 ;  Chicago,  K.  &  W.  B.  Co.  y.  Ozark  Tp.,  46  Kan.  415,  26  Pac. 
710— holding  municipal  bonds  are  invalid  where  the  election  authorizing  their 
issuance  is  not  taken  according  to  statute  by  giving  the  full  statutory  period  ot 
notice;  Wood  y.  Bartling,  16  Kan.  100,  holding  that  want  of  notice  of  an  elec- 
tion may  avoid  it ;  State  ex  rel.  Crocker  v.  Echols,  41  Kan*  1,  20  Pac  523  ;  Guern- 
sey y.  McHaley,  52  Or.  555,  08  Pac.  158 ;  McCluie  y.  Oxford  Tp.,  04  U.  S.  429, 
24  L.  Ed.  120— holding  that,  where  a  special  question  ia  to  be  submitted  to  vot- 
ers at  a  regular  election,  the  law  providing  for  notice  of  the  election  most  be 
strictly  followed;  State  ex  rel.  Jackson  v.  Bentley,  80  Kan.  227,  101  Pac.  1073: 
City  of  Chanute  y.  Davis,  85  Kan.  188,  116  Pac.  867~hoIding  that  statutory  no- 
tice is  essential  to  the  validity  of  a  special  election. 

Distinguished  in  Town  of  Grove  v.  Haskell,  24  Okl.  707,  104  Paa  66,  relating 
to  county  seat*  removal  elections. 

Same— PresmmcHd  kaowledse  of  el#etlima.— Cited  in  Wood  y.  Bartling. 
16  Kan.  100,  holding  that  all  persons  are  presumed  to  know  when  a  state  of- 
ficer is  to  be  elected,  though  receiving  no  actual  notice. 

Cited  in  note  in  00  Am.  St  Rep.  60,  on  irregularities  avcuding  elections;  in 
120  Am.  St  Rep.  705,  706,  on  necessity  of  notice  or  proclamation  of  election. 

Muiieipal  boadSd^-Cited  in  note  in  08  Am.  Dec.  684,  on  municipal  bonds  and 
defenses  thereto;  in  51  Am.  St  Rep.  832,  on  municipal  bonds  in  hands  of  bona 
fide  holders. 

16  KAK.  80,  STATE  ▼.  POTTER 

Ohanse  of  ▼€&«•— Aeeased's  eonseat.— Cited  in  State  y.  Knapp,  40  Ksn. 
148,  10  Pac.  728,  holding  that  under  Const  BUI  of  Rights^  §  10,  accused  can  only 
be  tried  out  of  the  county  and  district  in  which  the  offense  was  committed  with 
his  own  consent. 

Same— Changiac  ▼eaae  before  plea«— Cited  in  State  y.  Kindig,  55  Kan. 
113,  30  Pac.  1028,  holding  that  there  is  no  material  error  in  transferring  a  case 
to  another  county  before  accused's  plea  was  entered,  where  the  yenne  was  changed 
on  accused's  motion,  and  he  had  the  benefit  of  an  arraignment  in  tiie  other  county. 

Correetinc  fona  of  yerdiet.— Cited  in  SUte  v.  Carrithera,  70  Kan.  401,  09 
Pac.  614,  holding  that  the  form  of  a  criminal  verdict  may  be  corxected  before 
the  jury  is  discharged. 

Cited  in  note  in  23  L.  R.  A.  720,  on  correction  of  verdict  in  criminal  cases. 

Testimony  willf aUy  false  in  part,— Cited  in  Rea  v.  State,  3  OkL  Or.  260. 
105  Pac.  381,  holding  that  it  is  error  to  instruct  that  the  jury  "should'*  disre- 
gard all  of  the  testimony  of  a  witneea  who  wiUfoDy  testified  falsely  to  a  ma- 
terial fact 
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Mandamns—Pnrposew— Cited  in  Rosenthal  y.  State  Board  of  Canvassers,  50 
Kan.  120,  32  Pac.  120,  10  L.  R  A.  157;  In  re  Gunn,  50  Kan.  155,  82  Pac  470, 
048,  10  L.  R.  A.  510;  Board  of  Education  of  City  of  Topeka  v.  Welch,  51  Kan. 
702,  83  Pac.  654— holding  mandamus  only  issues  to  compel  the  performance  of  an 
act  enjoined  by  law  as  a  duty. 

Cited  in  note  in  80  Am.  Dec.  785,  on  law  of  mandamna. 
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S«m»«^ai&TM»  of  oleotion  retunuiw— Cited  in  Brown  y.  Board  of  Comers 
of  Rush  County,  38  Kan.  436,  17  Pac  304;  Brown  y.  Jeffries,  42  Kan«  606,  2^ 
Pac  578;  State  ej:  rel.  Wilson  y.  Board  of  Com'rs  of  Kearny  County,  42  Kan, 
739,  22  Pac.  735;  SbuU  y.  Board  of  Com'rs  of  Gray  County,  54  Kan.  101, 
37  Pac  994;'  Sbarpless  y.  Buckles,  65  Kan.  838,  70.  Pac  886— holding  that 
the  duty  of  election  canvassers  in  counting  and  returning  the  votes  is  mainly  min- 
isterial, and  they  may  be  compelled  by  mandamus  to  canvass  the  returns,  though 
it  appear  that  illegal  votes  were  received;  State  ex  rel.  Leech  v.  Board 
of  Canvassers  of  Choteau  County,  13  Mont.  23,  31  Pac  879;  Teri-itoiiy.ex  rel. 
Lester  v.  Suddith,  15  N.  M,  728,  110  Pac.  1038;  Steams  v.  State  ex  rel.  Biggers, 
23  Old.  462,  100  Pac  900;  Heffner  v.  Board  of  Com'rs  of  Snohomish  County, 
16  Wash.  273,  47  Pac  430— holding  that  mandamus  lies  to  compel  election  can- 
vassers to  meet  and  perform  their  duties,  if  they  refuse  or  fail  to  canvass  all  or 
a  part  of  the  returns. 

Saato— Ezense  for  aoaperfoniMaoe  of  oAoial  dnty.^— Cited  ■  in  State,  ex 
reL  Taggart  v.  Holcomb,  81  Kan.  879,  106  Pac  1030,  28  U  B.  A.  (N.  S.)  251, 
holding  that  an  officer  cannot  set  up  as  a  defense  in  mandamus  that  the  statutory 
time  for  performing  the  duty  sought  to  be  enforced  is  passed  through  bin  own 
failure  to  perform  his  duty. 

Cited  in  note  in  36  L.  R.  A.  (N.  S.)  1091,  on  mandamus  to  compel  officer,  after 
expiration  of  term,  to  perform  official  duty. 

Powors  and  dvtlea  of  election  eai&TasserB.^-Cited  in  State  y.  Board  of 
Com*rs  of  Hodgeman  County,  23  Kan.  264,  holding  that  election  canvassers  have 
no  power  to  determine  the  term  of  office,  and  the  existence  of  vacancies  therein, 
it  being  their  duty  merely  to  canvass  all  of  the  returns;  State  ex  rel.  Mitchell  v. 
Stevens,  23  Kan.  456,  33  Am.  Rep.  175,  aa  to  the  duties  of  a  canvassing  board. 

16  KAir.  109,  WOOD  ▼.  BARTLING 

Eleotions— Notice  of  general  eleotioiu— Cited  in  Cook  y.  Hock,  40  Kan. 
472,  20  Pac  259;  State  ex  reL  Crocker  v.  Echols,  41  Kan.  1,  20  Pac  523— 
holding  that  failure  to  give  notice  of  the  time  of  general  elections  or  of  the  offi- 
cers to  be  voted  for  thereat  will  not  vitiate  the  election,  as  knowledge  thereof  by 
the  voters  is  presumed,  but  failure  to  give  such  notice  in  case  of  a  special  election 
vitiates  it. 

.  Distinguished  in  Jones  y.  Gridley,  20  Kan.  584,  holding  that  an  election  of  jus- 
tices of  the  peace  was  valjd,  though  no  notice  was  given  that  a  justice's  election 
would  be  held. 

Same— Time  of  eleetiais  Juetioes  of  the  peaee.^-Cited  in  Qdell  y.  Dodge, 
16  Kan.  446,  on  the  time  for  electing  justices  of  the  peace 

Same— ^allvre  to  eleet  a  full  avialiev  of  JiutleeVi^— Cited  in  St.  Louis 
&  S.  F,  By.  Co.  y.  Payne,  29  Kan«  166,  holding  that  the  failure  of  the  voters  to 
cl^ct  two  justices  of  the  peace,  who  were  to  be  elected*  instead  of  one,  did  not 
invalidate  the  election  of  the  one  who  was  elected. 

Same— ImeHjrfWHty  of  sveeeesf vl  ea»didate.^<3ited  in  Privett  y.  Bickford, 
26  Kan.  52,  40  Am.  Rep.  301,  holding  that  one  who,  when  elected  to  office,  was 
disqualified  under  a  statute  disqualifying  persons  who  had  borne  arms  against 
the  government  until  the  disqaaUfication  is  removed  by  law«  nxiiy  hold  o^ce  U  the 
disqualification  is  removed  before  his  assumption  of  office;  In  re  Gunn,  5Q  Kan. 
156,  32  Pac  470,  948,  19  L.  R.  A.  519,  holding  that  a  minority  candidate,  even  if 
eligible,  is  not  elected,  where  the  majority  vote  for  an  ineligible  candidate;  Hud- 
son V.  Conklin,  77  Kan.  764,  93  Pac  585,  holding  that  the  ineligibility  of  one 
elected  to  an  office  ^id  not  entitle  the  minority  candidate  to  the  office;  Hanson  v. 
Grattan,  84  Kan.  843,  115  Pac  646,  34  L.  R.  A.  (N.  S.)  240,  holding  that  the 
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disqualification  to  bold  oflice  of  one  elected  by  the  electorfii  must  be  clearlT'  shown 
by  the  evidence. 

Cited  in  not*  in  124  Am.  St  Rep.  212,  on  effect  of  eiectien  whew  sacces^fal 
candidate  is  ineligible.  « 

Jndieial  notlee  of  Irrecvili^  organisation  of^  ooiutT-— Cited  in  State  r. 
Ruth,  21  Kan.  583,  on  the  question  of  takitigr  judicial  notice  that  a  county'  was 
regularly  organised  for  judicial  purposes  and  the  officers  duly  qualified. 

16  KAir.  115,  POIiSTEK  r.  RtJCX£R 

SnlllcieaLcy  of  petition  not  demurred  to«— Cited  in  Bank  of  61a  sco  ▼. 
Marshall,  5  Kan.  App.  252,  47  Pac.  561,  holding  that,  in  absence  of  a  demurrer  and 
motion,  a  petition  -will  be  held  good,  unless  it  fails  to  allege  a  material  fact. 

16  KAH.  117,  CKALIAHS  ▼.  ATCHISON,  T.  *  8.  F.  R.  GO. 
Eminent'  domain— Exereise  of  power .'-^H ted  in  note  in  22  Am.  Dec.  692. 

on  what  uses  justify  exercise  of  power  of  eminent  domain;  in  88  Am.  St.  Rep. 
941,  on  existence  of  public  use  as  question  for  courts;  in  22  L.  R.  A.  (N.  S.) 
*9,  10,  76,  77,  on  judicial  power  over  eminent  domain. 

Hame— Constmctive  notice  of  proceedings^  Cited  in  Corwin  t.  Sc.  Louis 
&  S.  F.  Ry.  Co.,  51  Kan.  451,  33  Pac.  90,  holding  that  any  subsequent  purchas^fr 
of  property  condemned  for  railroad  pxirposes  must  take  notice  of  the  records  in 
the  office  of  the  register  of  deeds  and  of  the  records  of  every  other  pablio  offi<'e 
or  tribunal  having  jurisdiction  of  such  proceedings. 

Same— Estoppels— Cited  in  Chicago,  I.  &  K.  R.  Co.  v.  Knuifke,  36  Kan.  :^7, 
13  Pac.  582;  Dillon  v.  Kansas  City,  F.  S.  &  M.  R.  Co.,  67  Kan.  687,  74  Pa<', 
251— holding  that  neither  one  who  collected  from  the  county  treasurer  monej 
awarded  in  condemnation  proceedings,  nor  one  claiming  under  him  may  afterwanls 
claim  that  the  condemnation  proceedings  were  void. 

Same— Title  and  rishts  aeqnired.— Cited  in  note  in  93  Am.  Dec  729  (par. 
3),  on  interest  acquired  by  condemnation  of  right  of  way. 

16  KAir.  130,  BEDEIiXi  ▼.  BTmLnrGirOH  KAT.  BAHK 

Review  of  order  srantins  new  trial.— Cited  in  Day  v.  Harris,  23  Kan.  210; 
Brown  v.  Atchison,  T.  &  S,  F.  R.  Co.,  29  ^an.  186,  as  to  review  of  order  grant- 
ing new  trial;  Condell  v.  Burlihgame  Savings  Bank,  23  Kan.  596;  Hunt  t.  Haines. 

25  Kan.  210— holding  that  the  appellate  court  requifes  a  much  stronger  showing 
of  error  t^  set  aside  an  order  granting  a  new  trial  than  one  refusing  S  new  trial: 
Kansas  City  Belt  Line  R.  Co.  v.  Cain,  56  Kan.  7S6,  44  Pac.  995,  holding  that 
an  order  granting  a  new  trial  tot  misleading  instructions  will  not  be  disturbed, 
if  it  is  reasonably  probable  the  instrnctions  were  miideading. 

Cross-petitioA  in  error«-^verrtiled  in  Stettauer  Bros.  y.  Carney  St  Stevens. 
20  Kan.  474,  holding  tfhat  defendant  In  error  may  file  a  cross-petition  in  error. 

Bona  fide  purchasers  of  negotlaMe  inaimnients.*  Cited  in  note  in  29 
L.  R.  A.  (N.  S.)  391,  on  circumstances  sufficient  to  pvt  purchaser  of  negotiable 

paper  on  inquiry. 

16  KAH.  ias»  SEITZ  v.  tmiOH  PAO.  KT.  GO. 

Meo&anic'S  liett— Estates  or  interests  affe^tedv—Oited  in  Getto  ▼.  Friend, 
46  Kan.  24,  26  Pac  473,  holding  that  a.materialnAn*s  lien  on  the  interest  of  tlie 
owner  under  his  executory  contract  to  purchase  is  limited  by  the  owner's  equity 
in  the  land  purchased;   Jarvis-Conklin  Mortg.  Trust  Co;  v.  Sutton,  46  Kan.  166. 

26  Pac.  406;  Chicago  Lumber  Co.  v.  •Fretk,  51  Kan.  134,  32  Pac  90B— hotdiag 
thtit  persons  furnisbinf  materials  for  erecting  bnildhigs  on  lots-  pnrchftsed  under 
an  executory  contract  of  purchase  are  entitled  to  a  materialman's  lien;    Badger 
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Ijiuabor  Co.  y.  Molone,  Q  Kan.  App.  121$  54  F«iC.  602^  Jobnaqn  v.  j^adger  Lawber 
Ca,  8  Kan.  App,  580,  55  Pac  517;  Block  v.  Pearaon,  19  OkL  422,  01  jPac  714r- 
holding  that  a  materialioan's  U«q.  extends  to  all  oC  the  estate  or  interest  wMch 
the  owner  has,  whether  his  ownerstup  be  of  t^e  leasehold  or  freeholdf  etc,  the 
term  '*owner"  including  the  owner  of  a  leasehold,  etc% 

Cited  in  note  in  45  Am.  Dec.  679,  on  estates  and  interests  affected  by  mechanic's 
lien;  in  23  L.  R.  A.  (N.  S.)  602,  on  power  of  lessee  or  vendee  to  subject  owner's 
interest  to  mechanics*  liens. 

Sam*— PvloHiy  ever  ]iiMrtBase.««<^ited  in  Missouri  Valley  Lumber  Co.  v. 
Reid,  4  Kan.  App.  4,  45  Pac.  722,  holding  that  a  mortgage  is  superior  to  a  mate- 
rinlman's  lien. 

Veadov's  lien.-41'ited  in  Greeno  v.  Bai*nard,  18  Kan.  &18,  holding  that  there 
is  no  vendor's  lieii  created  by  mere  operation  of  law  or  rule  of  equity. 

16  KAK.  143,  CITT  OF  SAI.IKA  ▼.  SEITZ 

Cited  in  City  of  Marion  Centrfe  v.  Tooiny,  21  Kan.  439. 

Powers  of  mniiicipaUtifs.— Cited  in  State  v.  Youn^,  17  Kan.  414;  State  v, 
Simmons,  21  Kan.  685— holding  that  third-class  cities  may  issue  liquor  licenses; 
In  re  Dassler,  .35  Kan.  678,  12  Pac.  130,  holding  that  a  statute  giving  first-elass 
cities  cM»ntrol  over  their  streets,  and  making  them  separate  districts,  controls 
over  a  prior  statute,  so  far  as  it  conflicts  with  it;  In  re  Jahn,  55  Kan.  694,  41 
Pac.  956,  holding  that  the  state  may  authorize  a  city  to  impose  punishment  for 
the  illegal  sale  of  intoxicants  within  the  city  limits. 

Cited  in  note  in  17  L.  R.  A-  (N.  S.)  50,  on  power  of  municipality  to  punish  act 
also  an  offense  under  state  law. 

Sals  of  iatoxioAats  without  liooase  for  asediola*!  pnjrposes^— Cited  in 
Chipman.  V.  People,  24  Colo.  520,  52  Pac.  677;.  City  of  Oswego  v.  Belt,  16  Kan. 
480;  8tate  v.  Fleming,  32  Kan.  588,  5  Pac.  19--holding  that  a  physician  or  drug- 
gist cannot  sell  intoxicants  for  medicinal  purposes  without  a  permit 

ApyeaUblo  jvdcmeats.F'MJited  in  City  of  Burlington  y.  James,  17  Kan.  221, 
holding  that  a  judgment  of  conviction  for  violating  an  ordinance,  rendered  on  an 
amended  complaint  after  the  original  was  quashed  for  not  charging  a  public  of- 
fense, is  reviewable  by  the  Supreme  Court. 

16  KAN.  147,  PAYNE  ▼.  FIB8T  NAT.  BANK 

Continnanoo— Discretion  of  coiirt.»Cited  in  Dawson  Y.  Cos  ton,  18  Colo. 
493,  33  Pac.  189;  Board  of  Regents  of  Kansas  State  Agricultural  College  v. 
I^inscott,  30  Kan.  240,  1  Pac.  81 ;  Clouston  v.  Gray,  48  Kan.  31,  28  Pac.  983— 
holding  that  the  granting  of  a  continuance  is  largely  within  the  trial  court's 
discretion,  which  will  not  be  inteifered  with  in  absence  of  abuse. 

(iited  in  note  in  74  Am.  Dec.  141,  146,  148,  on  continuance  of  civil  causes. 

IMssolntion  of  attaelE]neiit.«-Oited  in  note  in  123  Am.  St.  Rep.  1054,  on 
proceedings  to  dissolve  attachments. 

16  KAN.  156,  ATC1SI80N  A  N.  R.  CO.  ▼.  HUBBARB 

16  KAN.  15T»  COMMUHBIONBRS  OF  BXFUBIiIC  OOIOmr  ▼.  KINBT 

16  KAN.  166,  MWSOimi  VAX*.  U|E16  IN6.  CO,  ▼.  BVNKXiBB 

16  KAN.  166p  CLARK  ▼.  AKBR8 

iMttaa  la«flS"*C«mTor«P»0«*«-Citea  in  United  States  y.  AU«n,  171  Fed.  907 ; 
Clark  T.  Libbey ,  17  K«d.  634 ;  McGannon  v.  Straigbtlege,  32  Kan.  ^624,  4  Pac 
1042— Iiol0ii«r  ;t|iat;  m  .attempted  cotiii»yAac«  of  ^slalctsd  aUotted  Udian.HMki 
is  void,  and  will  nojt  support  an  equitable  or  adverse  title;    Baldwin  y.  Squires, 


16  KAN.)  NOTES  ON  KANSAS  REPORTS  10 

20  Kan.  280,  relating  to  tbe  validity  of  the  conveyance  of  Ottawa  Indian  lands; 
Sheldon  y.  Donohoe,  40  Kan.  346,  19  Pac.  901,  holding  that  one  who  was  pro- 
hibited by  statute  from  taking  title  to  Indian  lands  conld  not  assert  an  indirect 
title  by  adverse  possession,  estoppel,  or  limitation. 

Deeds— Eridenee  as  to  deliTer3r.«^ited  in  Gain  y.  Robinson,  20  Kan.  456. 
holding  that,  in  absence  of  contrary  evidence,  it  is  presmned  that  a  deed  is  de- 
livered as  of  its  date;  Good  v.  Williams,  81  Kan.  388,  105  Pac.  433,  135  Am. 
St.  Rep.  392,  holding  that  a  deed  will  not  be  vitiated  by  a  mere  suspicion  that 
it  was  not  actually  delivered  before  it  was  recorded;  Kitchener  v.  Jehlilc,  85 
Kan.  684,  118  Pac  1058,  holding  it  is  presumed  a  deed  was  not  delivered  before 
the  date  of  its  acknowledgment. 

Cited  in  note  in  86  Am.  Dec.  64  (par.  1),  on  presumption  as  to  time  of  delivery 
of  deed. 

16  KAK.  176,  SIBERT  ▼.  WSUDER,  22  AM.  BEP.  280 

Statutes  of  limitation— Natiire.^-Cited  in  Atchison,   T.   &  S.  F.   R.   Co. 

V.  Burlingame  Tp.,  36  Kan.  628,  14  Pac.  271,  59  Am.  Rep.  578;  Fuller  v.  Wells, 
Fargo  &  Co.,  42  Kan.  551,  22  Pac.  561 ;  Freeman  v.  Hill,  45  Kan.  435,  25  Pac. 
870 ;  Bauserman  v.  Charlott,  46  Kan.  480,  26  Pac.  1051 ;  Ament  v.  LowentiiaiU 
52  Kan.  706,  35  Pac.  804 ;  McLane  v.  Allison,  7  Kan.  App.  263,  53  Pac.  781— 
holding  that  statutes  of  limitation  are  statutes  of  repose. 

Same— Aduftowledgment  or  part  payments— Cited  in  President  and  Board 
of  Trustees  of  California  College  v.  Stephens,  11  Cal.  App.  523,  105  Pac.  614; 
Schmucker  v.  Sibert,  18  Kan.  104,  26  Am.  Rep.  765;  Clawson  v.  McCune's 
Adm'r,  20  Kan.  337;  Ft.  Scott  v.  Hickman,  112  U.  S.  150,  5  Sup.  Ct.  56,  28 
L.  Ed.  636— holding  an  acknowledgment  of  a  debt,  made  to  a  stranger,  and  not 
to  the  creditor  or  his  agent,  will  not  stop  the  running  of  limitations;  Invest- 
ment Securities  Co.  v.  Bergthold,  60  Kan.  813,  58  Pac.  469,  holding  that  pay- 
ment of  interest  to  a  stranger  will  not  stop  the  running  of  limitations ;  Malvane 
V.  Sedgley,  63  Kan.  105,  64  Pac.  1038,  55  L.  R.  A.  552,  holding  that  an  action 
to  foreclose  against  a  surety  of  a  mortgagor  is  barred  after  tlie  acknowledgment 
of  the  relation  by  the  mortgagee  when  the  action  is  also  barred  against  the  prin- 
cipal ;  Miller  v.  McDowell,  69  Kan.  453,  77  Pac.  101,  holding  that  the  acknowl- 
edgment of  a  debt  to  the  agent  of  the  creditor  arrests  the  running  of  limitations; 
King  V.  City  of  Frankfort,  2  Kan.  App.  530,  43  Pac  983,  holding,  to  arrest  the 
running  of  limitations,  the  acknowledgment  of  the  debt  must  be  to  the  creditor 
or  his  agent. 

Cited  in  notes  in  10  Am.  Dec  573;  35  Am.  Rep.  418— on  acknowledgment  of 
debt  barred  by  limitations;  in  25  L,  R.  A.  (N.  S.)  808,  on  person  to  whom 
acknowledgment  or  new  promise  must  be  made  to  toll  statute  or  ronove  bar  of 
limitations ;  in  57  Am.  Rep.  334,  on  effect  on  running  of  limitations  of  adcnowl- 
edgment  to  stranger;  in  58  Am.  Rep.  749;  102  Am.  St  Rep.  756— on  acknowj- 
edgment  or  new  'promise  to  suspend  running  or  remove  bar  of  statute  of  limiita- 
tions. 

16  KAK.  182,  HlfOSPAXD  r.  AIXEK 

Cited  in  £*reeman  v.  Duncan,  27  Kan.  784. 

Wmxmtiwt  of  pr^exiatlas'  Mbit  by  mote  olr  eheelb— Oited  In  Ifedberry, 
Yetter  &  Co.  v.  Soper,  Brainard  &  Co.,  17  Kan.  369;  Topeka  Capital  Co. 
V.  Merriam,  60  Kan.  397,  56  Pac.  757;  Webb  v.  National  Bank  of  the  Re- 
public, 67  Kan.  62,  72  Pac.  520— holding  that  whether  the  execution  of  a  note 
for  pre-existing  debt  discharges  the  obligation  or  is  merely  additional  security 
depends  on  the  Intention  of  the  parties,  to  be  shown  by  tbe  evidence;  HnBins 
V.  Brown,  32  Kan.  812,  4  Pac.  ^)6,  holding  tliat  a  dieck  given  to  a  creditor  is 
not  piima  facie  evidenoe  that  It  was  ghren  in  payment  of  «  debt;   Herahfield  v. 
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Lowenthal,  96  Kul  407,  11  Pac.  173,  lioldiny  thut  a  finding  that  a  note,  was  not 
takea  in  absolute  payment  of  a  debt,  made  on  convicting  evidence  and  sustained 
by  the  evidence,  will  not  be  disturbed  on  appeal;  Bradley,  Wheeler  &  Co.  v. 
Harwi,  43  Kan.  314,  23  Pac.  566,  holding  that  a  note  given  for  the  amount  of 
an  existing  indebtedness  is  prima  facie  not  a  payment  or  discharge  of  the  debt. 
Cited  in  note  la  35  L.  R.  A.  (N.  S.)  7,  on  payment  by  commercial  paper. 

HarmleM  eiTOi^-Tminaterlal  eTideaoe.^^ited  in  De  Ford  y.  Orvis,  42 
Kan.  302,  21  Pac.  1105,  holding  that  admission  of  immaterial  evidence  is  not 
reversible  error;  Meek  t.  Daugherty,  21  Okl.  859,  97  Pac.  667,  holding  that 
error  in  admitting  evidence  is  reversible,  if  preju(Ucial  to  substantial  rights. 

16  KAN.  185,  I^ORD  t.  ANBER80N 
Releaso  of  partner^^Oited  in  Davies  y.  Jones,  61  Kan.  602,  00  Pao.  314, 

holding  that  a  release  of  one  partner  discharges  the  firm  debt  to  an  amount  for 
which  he  agreed  to  be  accountable  to  the  firm  under  his  arrangement  with  It 

16  KAN.  190,  BENT  t.  PKELBRICK 

Special  findings  of  fact.— <3ited  in  BriggB  &  Watson  y.  Eggan,  17  Kan. 
589 ;  Kansas  City  v.  Bradbury,  45  Kan.  381,  25  Pac.  889,  23  Am.  St.  Rep.  781 ; 
CHty  of  Topeka  v.  Boutwell,  63  Kan.  20,  35  Pac  819,  27  L.  R.  A.  593— hold- 
ing that  in  a  trial  by  the  court  it  is  enor  to  refuse  to  make  separate  findings 
of  fact  and  law  on  request  made  pursuant  to  statute. 

Santo— Risht  to  anawoFi^-Cited  in  Johnson  y.  Husband,  22  Kan.  277 ;  City 
of  Wyandotte  v.  Gibson,  25  Kan.  236;  Foster  v.  Turner,  31  Kan.  58,  1  Pac. 
145;  Wichita  &  W.  R.  Co.  ?.  Fechheimer,  36  Kan.  46,  12  Pac.  362;  Missouri 
Pac.  Ry.  Co.  v.  Cassity,  44  Kan.  207,  24  Pac.  88;  Atchison,  T.  A  S.  F.  R. 
Co.  y.  Ayers,  56  Elan.  176,  42  Pac.  722 ;  Atchison,  T.  A  S.  F.  R.  Co.  y.  Butler, 
56  Kan.  433,  43  Pac.  767;  Smith  v.  Wilson,  5  Kan.  App.  379,  48  Pac.  436- 
holding  that  a  party  has  a  right  to  have  proper  special  questions  submitted  to 
the  jury  answered  by  it. 

Samo— BoavbmissioiL  of  speolal  issneSiP^ited  in  Atchison,  T.  &  8.  F. 
Ry.  Co.  y.  Hale,  64  Kan.  761,  68  Pac.  612,  holding  that,  when  the  jury  answers, 
"Don't  know"  to  special  issues,  it  is  error  to  refuse  to  resubmit  the  question. 

Befoots  la  ploacHnga  Waivor.^-Cited  in  Holden  v.  Claris,  16  Kan.  34(», 
holding  that  failure  to  verify  a  reply  was  waived,  where  the  case  was  tried  as  if 
the  answer  had  been  verified;  Kansas  Pac.  Ry.  Co.  y.  Taylor,  17  Kan.  566, 
holding  that,  though  a  pleading  fails  to  state  a  fact  essential  to  the  cause  of 
action,  if  the  case  is  tried  as  though  the  fact  was  alleged,  and  the  fact  is  proved, 
the  omission  in  the  allegation  will  be  regarded  as  waived ;  Netcott  y.  Porter,  19 
Kan.  131 ;  Bashor  A  Marx  v.  Nordyke  A  Marmoa  Co.,  25  Kan.  222 ;  State  ex 
reL  Bradford  y.  Malo,  42  Kan.  120,  22  Pac  349  (dissenting  opinion)— holding 
that  a  case  tried  by  the  parties  as  if  a  reply  had  been  filed  to  an  answer  con- 
taining new  matter  will  be  so  treated  by  the  api^llate  court;  Clay  v.  Hilde- 
brand  Bros.  A  Jones,  34  Kan.  694,  9  Pac  466,  holding  that  a.  case  tried  as 
though  all  the  issues  were  tried  must  be  so  considered  on  appeaL 

16  KAN.  192,  8ABAHA8S  t.  AHMSTBONG 

Cited  in  notes  in  89  Am.  Dec  696;  49  Am.  Rep.  207;  124  Am.  St  Rep.  59— 
on  judicial  notice. 

16  KAN.  196,  ATCHISON,  T.  *  S.  F.  B*  CO.  ▼.  WII.UAMS 

Bopeal  of  statntoa.— Cited  in  Tootle  y.  Savage,  18  Kan.  192,  holding  that 
Act  Feb.  26,  1866,  I  6,  Laws  1866,  c  19,  Gen.  St  1868»  c  93,  pubUshed  as 
amended  in  Lawa  1871.  c.  38^  i  1«  waa  repealed  by  Lawa  1872,  «•  94^  i  6. 
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16  KAK.  200,  AtOHXSON,  T.  *  U.  T.  B.  OO.  ▼.  CAMFBiSUCr 

Cited  in  Atchison,  T.  8c  S.  F.  R.  Co.  v.  Bales,  16  Kan.  252. 

Special  qnectioiu  oa  minor  issues.— Cited  in  Bird  &  Miclile  Map  Co.  t. 
Jones,  27  Knn.  177,  holding:  that  an  answer  that  there  was  **no  evidence"  on  a 
special  question  asked,  it  incorrect,  was  not  reversible  error,  where  such'  qnestion 
only  related  to  a  minor  fact,  and  not  to  an  issuable  fact. 

OoaclnsiTeaess  of  ▼erdict.— Cited  in  Missouri  Pac.  Ry.  Co.  v.  Kincaid,  2S* 
Kan.  654,  holding,  though  the  evidence  on  fact  questions  is  not  very  satisfactory, 
the  verdict  will  not  be  disturbed,  if  approved  by  the  trial  court. 

16  KAN.  200,  ATCHISON,  T.  *  S.  F.  R.  CO.  ▼.  BICKABAUGK 

16  KAN.  200,  ATCmSON,  T.  J^  S.  F.  B.  GO.  v.  SHAW 

16  KAN.  200,  SmSFARD  ▼.  PRATT 

Conolusions  of  witness.— Cited  in  Eagle  Mfg.  Co.  t.  Jennings,  29  Kan.  657. 
44  Am.  Rep.  6G8 ;   Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Stibba,  17  Okl.  97,  87  Pac  2iKi 

— holding  that  conclusions  of  witness  are  not  admissible  in  evidence. 

Secondary   evideiice— Ifeoessity   of  neeoimttwg   for   original.— Cited   in 

Central  Branch  Union  Pac  R.  Co.  y.  Walters,  24  Kan.  504,  holding  that  it  was 
error  to  admit  in  evidence  a  copy  of  the  original  written  demand  for  the  value  of 
stock  killed,  without  accounting  for  the  originaL 

Same«-Proof  of  lost  instrnaLents.*-Distingulshed  in  Abbott  ▼.  Ooleinan,  22 

Kan.  250,  31  Am.  Rep.  186,  on  the  pnx)f  of  lost  instruments. 

Partnersiap-JBssential8.«-Cited  In  Atchison,  T-  &  S>  F*  ^7-  Co.  v.  Huc^kv 

bridge,  (i2  Kan.  506,  64  Pac.  58 ;  Beard  v.  Rowland,  71  Kan.  873,  81  Pac  188 : 
Wei  land  t.  Sell,  88  Kan.  229,  100  Pac  771— holding  that  a  sharing  of  losses  is 
essential  to  a  partnership. 

Cited  in  note  in  115  Am.  St.  Rep..  440,  on  what  coostitntes  a  imrtnership :  in 
18  L.  R.  A.  (N.  S.)  1032.  1040,  1078,  1079,  on  effect  of  agreemelit  to  share  profit5 
to  create  partnership. 

Pamages^-Oonverslon,— Cited  in  Ball  v.  Campbell,  30  Kan.  177,  2  Pac  16i>. 
holding  that  the  owner  of  wheat  deposited  in  an  elevator  and  sold  by  the  elevator 
company  could  recover  the  difference  between  the  pdoe  of  sale  and  the  market 
value  at  the  time  of  or  within  a  reasonable  time  after  the  sale,  if  the  price  of 
sale  was  Ipsf:  Simpson  v.  Alexander,  36  Kan.  225,  11  Pac  171,  holding  that  the 
owner  of  merchandise  converted  is  entitled  to  its  value  at  the  time  of  the  con- 
version, with  interest  to  the  date  of  verdict. 

Same-^Recorery  of  interest.— <;ji ted  in  Dolan  r.  Van  I>emaTk,  35  Kan.  304. 
10  Pac.  848,  holding  that,  in  replevin  by  a  chattel  mortgagee  to  recover  the  chat- 
tels, upon  awarding  damages  instead  of  interest,  plaintiff  may  recover  the  amount 
of  his  claim,  with  interest. 

Cited  in  note  in  28  Ia  R.  A.  (N.  S.)  32,  on  interest  on  unliqnidated  damages. 

Same— Pl^ftdiiifir.— Cited  in  Salt  River  Canal  Co.  v.  Hickey,'  4  Arix.  240,  :w 
Pac.  171 :  Edgerton  v.  O'Neil,  4  Kan.  App.  73,  46  Pac.  206~holding  that  item< 
of  damage  which  are  the  natural  and  proximate  result  of  the  injury  need  not  b«' 
specially  pleaded,  it  being  sufficient  to  allege  the  damages  in  j^o^;  Hia^t  \. 
Parker,  29  Kan.  765,  Holding  that  plaintiff's  failure-  to^  allege  the  amount  h^- 
claims  judgment  for  may  be  material. 

Review  of  refusal  of  instmotions.— Cited  in  Carson  v.  Funk,  27  Kan.  524. 
holding  that  erroY  cannot  be  predicated  on  the  refusal  of  instmctions,  whefe  th^ 
record  does  not  contain  all  of  the  instructions  given. 

Rt»rersiM^  «r»br  in  insti^etioits.^Cited  in  MicObok  v.  Kemp,  10  Kan. 
App.  381,  <69  Ta^.  1100,  holding  that  an  emineDui  toltnietion  wfll  be  cofnsjdered 
ground  for  reversal,  unless  it  is  clearly  shown  not  to  have  been  prejudiciaL 


18  K0TE8  ON  KANSAS  RBPORTS  (300-220 

16  KAif.  «iT»  avKCTiOH  onrr  *  rr.  K«  by.  co.  w.  wzrofsesia 

cited  in  J.  J.  Pnn«t^n  &  Co.  ▼.  Fox,  51  Kan.  682,  83  Pac.  806. 

Followed  generally  in  Shad'Well  v.  Hamilton,  24  Kan.  266. 

Oaae-iiuide— Time  for  ■ettlema»t  nmA  servle«w«-Cited  in  Gimbel  &  Flore- 
sheim  v.  Turner,  86  Kan.  079,  14  Pac.  255,  holding  that,  if  a  case  was  not  served 
within  the  time  allowed  by  the  conrt,  the  judge  had  not  authority  to  settle  or  sign 
the  case ;  Atkins  v.  Noidyke-Marmon  Co.,  60  Kan.  364,  56  Pa^.  533,  holding  the 
parties  cannot  extend  the  time  by  stipulation  for  making  a  case  without  an  order 
of  the  court  or  judge ;  Chicago,  B.  &  Q.  R.  Co.  v.  Guild,  8  Kan.  App.  368,  55 
Pac.  555,  holding  that  under  the  statutes  making  and  serving  a  case  are  distinct 
acts,  and  an  order  extending  the  time  for  making  a  case  does  not  necessarily  ex- 
tend the  time  tot  serving  it. 

16  KAir.  220,  SHOBT  t.  XOOMSIt 

Judgment  in  foreclosure  aiilts.— Cited  in  Nooner  y.  Short,  20  Kan.  624, 
holding  that  no  judgment  should  be  rendered  in  a  mortgage  foreclosure  action 
barring  any  person's  title  or  equity,  until  judgment  of  sale  is  rendered :  Case  v. 
Baftholow,  21  Kan.  800,  holding  that  an  assignee  of  a  mortgagee  stands  in  the 
mortgagee's  position  and  is  bound  by  a  decree  against  her. 

Diatingniahed  in  Clay  ▼.  Hildebrand  Bros.  &  Jones,  34  Kan.  604,  9  Pac  466, 
on  decree  ia  mortgage  foreclosnre  actions. 

Orders  Appeakilile—FlaiaUty.— Cited  in  Branch  v.  American  Nat.  Bank,  57 
Kan.  606,  47  Pac  516,  holding  a  ruling  setting  aside  an  order  allowing  an  annual 
report  of  the  assignee  of  an  insolvent  estate  and  reopening  the  matter  for  co!»- 
sideration  on  the  merits  ia  not  appealable;  McBXaster  v.  Peoirfe's  Bank  of  Ktl- 
mond,  13  Qkl.  826,  73  Pac.  046,  hokling  that  an  order  vacating  a  judgment  is 
not  appealable. 

Pleadins  adverse  interests  in  foreolosnre  snit.— Cited  in  Ilefner  v.  Xortli- 
western  Mut  Life  Ins.  Co.,  123  U.  S.  747,  8  Sup.  Ct.  337,  31  L.  Ed.  309.  holdiu« 
in  a  mortgage  foreclosure  suit  equity  majr  permit  a  purchaser  on  a  sale  for  taxe>< 
assessed  after  the  date  of  the.  mortgage,  to  be  made  a  party  to  deteniiiue  the 
validity  of  his  title;  Dclahay  v.  Goldie,  17  Kan.  263,  holding  that  a  petition  in 
mechanic's  lien  proceedings,  alleging  that  certain  persons  **clalni  an  interest  in 
this  controversy  adverse  to  plaintiff,  that  the  extent  of  such  interest,  if  an>\  to 
this  plaintiff  is  unknown,  and  that  they  be  compelled  to  set  up  such  iQtere.st,*' 
will  not  support  a  decree  against  them ;  Neitzcl  v.  Hunter,  10  Kan.  1^21,  holdim; 
that  an  allegation  in  an  action  to  foreclose  a  mortgage  that  a  third  pen$on  "cinimd 
an  interest  in  said  premises"  to  a  certain  amount,  "and  that*  said  claim  consists 
of  a  mortgage  lien  on  said  premises  to  .secure  the  payment  of  said  money,'  with- 
out demanding  judgment  against  such  person,  will  not  support  a  judgment  barring 
him  from  setting  up  his  claim  in  the  premises ;  BIandin*s  Adm'r  v.  Wade,  20  Kan. 
251 ;  Bradley  v.  Parkhurst,  20  Kan.  462— holding  that  allegations  in  a  mortgage 
foreclosure  suit  that  certain  persons  "have  or  claim  some  interest  in  the  premises 
adverse  to  plaintiff,'*  the  kind  of  which  plaintiff  is  ignorant  of  and  desires  that 
it  be  disclosed,  is  insufficient  as  against  such  defendants;  Skinner  v.  >[oore,  64 
Kan.  300,  67  Pac  827,  91  Am.  St.  Uep.  244,  holding  a  petition  in  mortgage  fore- 
<losure,  alleging  thaf  certain  defendants  "claim  to  own  or  hold  certain  right,  ti- 
tle, or  interest  in"  the  realty,  was  insufficient  a5  to  such  defendants:  Beechor 
v.^  Ireland,  46  Kan.  97,  26  Pac.  448,  holding  that,  in  a  mortgage  foreclosure  suit 
in  which  B.  was  served  with  summons,  the  petition  not  referring  to  B.,  it  will  not 
supiiort  a  judgment  against  him,  though  the  cross-petition  alleges  that  B.  has 
purchased  the  mortgaged  property  and  assumed  the  debt;  Horton  v.  Haines,  23 
Okl.  87a  102  Pac.  121,  holing  that  a.  petition  ia  a  mortgELte  fotedoenre  mrit 
allegiug  that  defendant  "claims  some  right,  title,  or  inteiest  ia  or  to  said  prem- 
ises,  but  if  any  interest,  right,  or  title  he  b««  in  or  %f}  said  mortgaged  ptemts^. 
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or  any  part  theMof,  the  same  ia  in&iiof,  snbseQueat,  and  subject  to  tbe  moit- 
gage  lien  of  plaintiff,"  was  sufficient  to  state  a  cause  of  action  against  a  defendaat 
who  acquired  an  interest  in  the  real  estate  after  the  mortgage  waa  executed. 

16  KAN.  228,  MoCOHNEIiXi  ▼.  HAMM 

Municipal  aid  to  corporatioiui,— Cited  in  Blain  y.  Riley  County  Agricultural 
Society,  21  Kan.  558;  Central  Branch  Union  Pac.  B.  Co.  v.  Smith,  23  Kan-  745; 
City  of  Geneseo  y.  Geneseo  Natural  Gas,  Coal,  Oil,  Salt  ft  Mineral  Co.,  55  KaiL 
35S,  40  Pac.  655 — ^holding  that  a  statute  authorizing  a  township  to  issue  bonds  to 
a  manufacturing  company  for  erecting  a  dam  for  manufacturing  purposes  was  un- 
constitutional, as  authorizing  public  aid  for  private  purposes. 

Taxation— Purposes.— Cited  in  note  in  16  Am.  St  Hep.  370,  on  purposes  jus- 
tifying tax  or  assessment. 

16  KAir.  234,  VANAtJSBELlf  t.  OREHSHAW 

16  KAK.  236,  CITT  OF  EBSPOBIA  t.  JfORTOIl 

Cited  in  Kansas  City  v.  Silver,  74  Kan.  851,  85  Pac  805. 

Statutes— Constrmctioa.^-Cited  in  Prohibitory  Amendment  Cases,  24  Kaiu 
700;  Mason  v.  Spencer,  35  Kan.  512,  11  Pac.  402;  Kansas  Home  Ins.  Ca  v. 
Wilder,  43  Kan.  731,  23  Pac.  1061~holding  that  it  will  not  be  presumed  that  the 
Legislature  intended  to  accomplish  nothing  in  enacting  a  statute;  State  ex  lel. 
Coleman  v.  Kelly,  71  Kan.  811,  81  Pac.  450,  70  JU  B.  A.  450,  6  Ann.  Cas.  298, 
holding  that,  in  determining  the  legislative  intent,  the  purpose  of  the  statute  may 
be  looked  to,  and  its  effect  under  different  suggested  constructions. 

Onrins  defeetlTe  assessment  proeeedlnss.— Cited  in  City  of  Emporia  r 
Bates,  16  Kan.  495,  holding  that,  after  a  defective  assessment,  a  city  could,  un- 
der a  statute  subsequently  enacted,  cure  such  assessment. 

16  KAK.  :Q43,  POI^K  ▼.  ANDERSON 

16  KAN.  248,  SIMPSON  ▼.  BORING 

EJeotment— Title  to  support.— Cited  in  Scarborough  v.  Smith,  18  Kan.  399; 
Atchison,  T.  ft  S.  F.  B.  Co.  v.  Bockwood,  25  Kan.  292 ;  Atchison,  T.  ft  S.  F.  R. 
Co.  V.  Pracht,  30  Kan.  66,  1  Pac.  319;  HoUenback  v.  Ess,  31  Kan.  87,  1  Pac. 
275 ;  Biggs  v.  Anderson,  47  Kan.  66,  27  Pac  112 ;  Bitchie  v.  Kansas,  N.  ft  D. 
By.  Co.,  55  Kan.  36,  39  Pac.  718;  Ijaughlin  v.  Fariss,  7  OkL  1,  60  Pac.  254: 
Shy  V.  Brodchause,  7  Okl.  35,  54  Pac.  306;'  Black  v.  Jackson,  177  U.  S.  349, 
20  Sup.  Ct.  648,  44  L.  Ed.  801— holding  that,  to  support  ejectment,  plaintiff  need 
only  have  some  kind  of  an  estate,*  either  legal  or  equitable,  which  is  paramount 
to  defendant's  title;  Mooney  v.  Olsen,  21  Kan.  691;  Christy  v.  BichoLson,  48 
Kan.  177,  29  Pac  398— holding  priority  of  possession  will  support  a  recovery  of 
land,  if  neither  party  shows  no  better  title ;  Douglass  v.  Buffin,  38  Kan.  530,  16 
Pac.  783,  holding  that  a  holding  under  color  and  claim  of  title  was  sufficient  to 
maintain  ejectment  against  one  claiming  merely  by  possession  without  color  of 
title;  Ordway  v.  Cowles,  45  Kan.  447,  25  Pac.  862,  holding  that  one  seeking  to 
have  a  cloud  removed  from  his  title  must  recover  on  the  strength  of  his  own  title, 
and  not  the  weakness  of  his  adversary's;  Bedden  v.  Tefft,,48  Kan.  302,  29  Pac. 
157,  on  the  title  necessary  to  support  ejectment;  Chappie  v.  Kansas  Vitrified 
Brick  Co.,  70  Kan.  723,  79  Pac.  666,  holding  that  either  a  legal  or  equitable  titl^ 
will  support  ejectment;  Homer  v.  EUlis,  75  Kan.  675,  90  Pac.  275,  121  Am.  St 
Bep.  446,  holding  a  cotenant  may  recover  the  whole  property  in  ejectment  against 
one  who  has  no  title. 

16  ;KAN.  262,  ATCHISON,  T.  *  S.  F.  R.  CO.  t.  BAX£S 

Railroads— Fires— Proximate  eause.— Cited  in  Chicago,  B.  L  &  P.  By.  Co. 
T.  McBride,  54  Kan.  172,  87  Pac  978,  holding  that  the  negligent  firing  of  prairie 
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grass  along  the  ri^t  of  way,  from  which  the  fire  spread  to  plaintiif  s  property 
on  account  of  a  high  wind,  wts  the  proximate  cause  of  the  destruction  of  the 
property ;  Kansas  City,  Ft  a  &  M.  R.  Co.  v.  Perry,  66  Kan.  792,  70  Pac.  878, 
hohling  that,  in  absence  of  positlTe  proof  as  to  the  cause  of  a  fire  on  a  railroad 
right  of  way,  its  cause  may  be  shown  by  circumstantial  evidence;  Kansas  City, 
Ft  S.  &  M.  B.  Co.  V.  B.  F.  Blaker  &  Co.,  68  Kan.  244,  75  Pac  71,  64  L.  R.  A. 
81,  1  Ann.  Cas.  883,  holding  that  a  fire  need  not  be  directly  communicated  to 
property  to  Impose  liability,  and  it  is  immaterial  that  the  fire  traversed  interven- 
ing property  before  reaching  the  property  consumed;  St.  Louis  ft  S.  F.  R.  Co.  v. 
League,  71  Kan.  70,  80  Pac.  46,  holding  the  evidence  sufi&cient  to  make  it  a  jury 
question  whether  the  'fire  started  by  the  railroad  company  was  the  proximate 
cause  of  the  loss  sued  for;  Union  Pac.  Ry.  Co.  v.  McCoUum,  2  Kan.  App.  319, 
43  Pac.  97,  holding  that,  where  a  fire  set  out  by  a  locomotive  was  extinguished 
on  the  day  it  was  started  and  the  premises  left  in  an  apparently  safe  condition, 
but  sparks  escaped  from  the  smouldering  embers  the  next  day  because  of  high 
wind,  and  burned  the  property,  the  negligence  of  the  company  in  setting  out  the 
original  fire  was  the  proximate  cause  of  the  damage. 

Cited  in  note  in  38  Am.  Dec  77,  on  liability,  of  railroad  company  for  fires; 
in  36  Am.  St  Rep.  824,  on  proximate  and  remote  cause;  in  21  L.  R.  A.  261,  on 
liability  for  setting  fires  which  spread  to  property  of  others. 

NesUcenee  as  Jury  qvestioa.'-Cited  in  Missouri  Pac.  By.  Co.  v.  Kincnid, 
29  Kan.  654,  holding  that  the  question  of  negligence  in  starting  a  railroad  fire 
was  for  the  jury ;  Harter  v.  Atchison,  T.  ft  S.  F.  R.  Co.,  56  Kan.  250, 38  Pac.  778, 
holding  that  plaintiff's  evidence  of  negligence  in  an  action  for  personal  injuries  to 
a  switchman  was  such  as  to  render  it  erroneous  to  sustain  a  demurrer. 

16  KAN.  259,  WRIOHT  v.  BAOHEIXEB 

Fleading—AmfiniliBentwCited  in  Hargrove  y.  Woolf,  34  Kan.  101,  8  Pac 
192,  holding  that  the  court  properly  allovred  an  interplea  to  be  verified  instanter, 
where  an  interplea  was  filed  and  an  answer  filed  to  it,  and  evidence  to  support  the 
interplea  was  objected  to  for  want  of  a  verification;  Frazier  y.  Ebenezer  Baptist 
Church,  60  Blan.  404,  56  Pac.  762,  holding  that  a  party  is  bound  by  his  pleadings; 
Laird  y.  Farwell,  60  Kan.  512,  57  Pac.  96;  Consolidated  Steel  ft  Wire  Co.  v. 
Burnham,  Hanna,  Munger  ft  Co.,  8  OkL  514,  58  Pac  654— holding  that  refusal  to 
allow  amendments  may  be  substantial  error;  German  Ins.  Co.  y.  Wright,  6  Kan. 
App.  611,  49  Pae.  704,  holding  that  under  the  statute  a  court  or  a  judge  in  vaca- 
tion may  allow  pleadings  to  be  filed  after  the  statutory  time. 

Same— ^neoiaalatent  defemaas^'  Cited  in  Cole  v.  Woodson,  82  Kan.  272,  4 
Pac.  321;  Bierer  v.  Frets,  32  Kan.  329,  4  Pac  284;  Losch  v.  Pickett,  86  Kan. 
216,  12  Pac.  822— holding  a  pleading  both  affirming  and  denying  an  allegation  is 
inconsistent. 

Ssme— 'Eleotlon  of  defeases«-*Oited  in  Ferguson  v.  Prince,  2  Kan.  App.  7,  41 
Pac  988,  holding  that  defendant  should  be  required  to  elect  upon  which  of  two 
inconsistent  defenses  he  shall  stand,  and  confine  his  evidence  thereto;  Seattle 
Nat  Bank  y.  Carter,  13  WHsh.  281,  43  Pac  331,  48  L.  R.  A.  177,  holding  that 
a  general  denial  of  the  answer  is  inconsistent  with  an  affirmative  defense  alleging 
the  truth  of  the  matter  denied. 

Cited  in  note  in  48  L.  R.  A.  201,  on  right  to  plead  inconsistent  defenses. 

Same— Mvat  be  f «11  aaci  eemplfl«e.^-ated  in  AUen  y.  Douglass,  29  Kan.  412, 
holding  an  answer  or  counterclaim  asserting  affirmative  relief  must  be  as  full  and 
complete  as  a  petition. 

16   ;KAK.    270,    CHAMBERS    ▼•    KINO   WROUGHT    IRON    BRIDGE 
HAKITFACTORT 

laymlid  imtement— Vaefttlon  er  <eeteal»liig  cmto99mm9mt .  Cited  In  ^an- 
aou  y.  Wolcotty  19  Kan.  207,  holding  that  a  void  judgment  may  be  vacated  at  any 


16  KAN.)  MOTDS  ON  KANSAS  REFOBTS  ]6 

time  on  defendant's  motion,  without  advising  tbe  court  tluit  defendant  bad  a  de- 
fense in  tbe  action;  Buaenbark  y.  Buaenbark,  83  Kan.  572,  7  Pac  245;  Miaaoaii 
Pae.  By.  Go.  v.  Beid  &  Holiaday,  34  Kan.  410,  8  Pac.  846— holding  that  a  judg- 
ment obtained  to  defraud  a  tbird  person  may  be  perpetually  enjoinad;  Cook.  ▼. 
Senior,  3  Kan.  App.  278,  45  Pac  126;  Jones  v.  Marshall,  3  Kaa.  App.  S2»,  43 
I'ac.  840— holding  that  tbe  enforcement  of  a  void  judgment,,  apparently  valid  and 
regular  on  its  face,  may  be  perpetually  enjoined. 

IMstinguished  in  San  Juan  &  St.  Louis  Mining  &  Smelting  Co.  v.  Finch,  6  Colo. 
214;  Meixell  V.  Kirkpatrick,  28  Kan.  315— that  a  judgment  which  the  conrt  had 
jurisdiction  to  render  and  which  is  merely  irregular  cannot  be  perpetually  en- 
joined. 

Cited  in  note  in  54  Am.  St.  Kep.  244,  on  relief  in  equity  against  judgments  and 
other  judicial  determinations;  in  31  L.  B.  A.  206,  #n  injunctions  against  judg- 
ments for  want  of  jurisdiction  or  invalidity. 

Prooess^Keceaalty  to  confer  Jnriadiotion.— Cited  in  Brinkman  v.  Shaffer, 
23  Kan.  528,  holding  that  a  judgment  against  defendant  was  void,  where  the  per- 
son making  appearance  for  defendant  had  no  authority  to  do  so;  Bradley,  Wheeler 
&  Co.  V.  Harwi,  2  Kan.  App.  272,  42  Pac.  411,  holding  that  jurisdiction  of  the 
person  may  only  be  acquired  by  actual  or  constructive  service  of  process  or  by  a 
voluntary  appearance. 

Cited  in  note  in  61  Am.  St.  Bep.  491,  on  effect  of  defects  in  service  of  process 
on  jurisdiction. 

Same— SerTloe  on  corporation.— -Cited  in  Great  West  Mining  Co.  v.  Wood- 
inaa  of  Alston  Mining  Co.,  12  Colo.  46,  20  I'ac.  771,  13  Am.  St.  Bep.  204,  holding, 
to  bind  a  corporation,  service  of  process  must  be  made  upon  the  identical  agent 
provided  by  statute;  r>onkey  v.  ICeyea  Silver  Mining  Co.,  21  Nev.  312,  31  I*ac. 
57,  *  17  L.  R.  A.  351,  holding  that  aen^ice  upon  a  corporation  must  be  made  on 
the  principal  clerk  or  secretary.. 

Same— Serrioe  on  aatiatan^  bank  easliler.«*-Cited  in  Kams  ▼.  State  Bank 
&  Trust  Co.,  31  Nev.  170,  101  Pac.  564,  holding  that  uiyder  the  statute  service 
on  an  assistant  bank  cashier  in  charge  of  a  branch  bank,  who  ia  under  control  of 
the  cashier  and  has  no  part  in  the  management  of  the  corporation,  ia  InaufficienL 

Baase— GonelnalTeneaa  of  return— Cited  in  Great  West  Mining  Co.  v.  Wood- 
mas  of  Alston  Mining  Co.,  12  Colo.  46«  20  Pac.  771,  18  Am.  St.  Bep.  204,  hokfing 
that  the  recital  of  a  return  of  summons  that  tbe  person  served  was  the  agent  of 
defendant  corporation  may  be  impeached;  Mastin  v.  Gray,  19  Kan.  458,  27  Am. 
Bep.  149;  McNeill  v.  Edie,  24  Kan.  108;  Goddard  ▼.  Harbour,  56  Kan.  744.  44 
Pac.  1005,  54  Am.  St.  Bep.  608;  Schnack  v.  Boyd*  59  Kan.  275,  52  Pac  874— 
holding  that  where  the  sheriff  did  not  know  that  the  person  upon  whom  service 
was  made  was  secretary  of  the  corporation  served,  his  return  of  due  service  may 
be  attacked  collaterally  by  showing  that  such  person  waa  not  secretaiy. 

Cited  in  note  in  124  Am.  St.  Bep.  766,  on  conclusiveness  o^  sheriff's  retnm  of 
service,  and  remedies  of  persons  injured  thereby. 

16  KAN.  277,  ilAHM  ▼.  KUTG  WBOUOKT  I&OK  BRIDGE  MAITU* 
FACTORY  OF  TOP^KA,  Same  ease  on  anlMeqneat  appeiJ,  1^  Ran. 
530 

C<prpdrat|oaMi  OmmijtmotB  t»  par  d«l«k  •<  anetiierii— €it«d  in  Ehrgott  & 
Krebs  V.  Bridge  Manufactory  of  Topeka,  16  Kan.  466,  holding  that  a  corporation 
in  not  liable  on  a  note  executed  for  it  by  its  officers,  without  authority  and  with- 
out conBidcration  to  it,  to  a  third  person  for  a  claim  which  such  third  person  has 
fl  gainst  another;  El  Oapitan  Land  &  battle  Co.  t.  Boston -Kansas  City  Cattle 
Ijoan  Co.,  65  Kan.  359,  09  Pac.  332,  holding  that  corporate  officers  cannof  pledge 
the  corpotation'a  note  ttf  Mcore  pereonid' debts  of  the  president;  liO&g  Bros.  v. 
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Hubbard,  6  Kan.  App.  878,  50  Pac.  968,  holdiag  tbat  a  bank  caanot  become  a 
surety. 

16  KAK.  2B(^,  BRIOGS  ▼.  TYE 

Hanaleaa  evr^r  Im  rvUiaca  om  ple»diagB«— Cited  in  Union  Pac.  Rj.  Co«  v. 
Ketes,  37  Kan.  221),.  15  Pac.  157,  holding  tbat  where,  after  a  demurrer  is  over- 
ruled, defendant  answers,  and  plaintiff  is  tbcn  permitted  to  amend  his  petition, 
and  defendant  answers  the  amendment,  on  appeal  'after  trial  on  the  amended  peti- 
tion, the  court  will  not  consider  the  sufliciency  of  the  original  petition. 

^udUAmk  aale—Coidlniiittiom.— Cited  in  qote  in  2i>  Am.  St.  Bep.  406,  on  order 
confirming  judicial  sale;  in  83  Anu  Dec.  457  (par.  3),  on  conclusivenesa  of  deci- 
sion of  court  on  confirmation  of  execution  sale. 

JvdiPMMit—WlMn  renderad^-^-Cited  in  Bice  v.  American  Nat.  Bank  of  Den- 
ver, S  Colo.  App.  81,  31  Pac.  1024,  holding  that  a  jastico^s  judgment  rendered 
against  defendant  four  days  before  return  of  the  aommons  is  void. 

DistiagulBtaed  in  Barons  v.  Anderson,  37  Kan.  300,  15  Pac.  220,  holding  that  a 
jQStico's  judgment,  rendered  on  motion  l>efore  the  action  stood  regularly  for  trial, 
c*oDld  be  vacated  on  motion. 

16  HAX.  293,  MAULOBT  f.  BERRT 

Exemptioaa—Aaiiiiala.— Cited  in  Nnzman  v.  Bchooley,  36  Kan.  177,  12  Pac. 
82!>;  Brady  v.  Banta,  40  Kan.  181,  20  Pac.  441;  Young  v.  Bell,  1  Kan.  App.  205, 
40  Pac.  075— holding  that  the  animals  named  in  Gen.  8t.  1889,  par.  2908,  subd. 
5,  are  absolutely  exempt,  regardless  of  their  use  or  occupation. 

Cited  in  note  in  45  Am.  Deo.  255,  on  property  exempt  ^rom  execution. 

Same— Constvnetion  of  atatntes.— (Mtcd  in  Donmyer  v.  Donmyer,  48  Kan. 
444,  23  P-ac.  027;  Emmert  v.  «climidt,  05  Kan.  31,  08  Pac.  1072— holding  that 
exemption  statutes  should  be  liberally  construed  to  uphold  the  exemptions;  Edge- 
comb  v.  His  Creditors,  19  Nev.  140,  7  Pac.  533  (dissenting  opinion);  Nelson  v. 
Fightmaster,  4  Okl.  38,  44  Pac.  213— const  ruins:  an  exemption  statute;  Bockwoocl 
V.  St.  John's  Estate,  10  Okl.  476,  02  Pac.  277,  boldigg  that  exemption  laws  should 
be  liberally  construed  to  effectuate  their  purpose. 

Cited  in  note  in  45  Am.  Dec.  253,  on  liberal  construction  of  exemption  laws. 

16  ;KAN.  296,  COUKTT  SEAT  OF  OSAGE  OOtnCTT,  IK  RE 

Comity   aaat   remoTal   eleotion— Kumber    of   Totes   regiilred.^!?ited   in 

Town  of  Eufaula  v.  Gibson,  22  Okl.  507,  98  Pac.  505,  holding  that  a  majority  of 
the  legal  ballots,  whether  intelligible  or  unintelligible,  must  be  cast  for  the  re- 
moval of  a  coui)ty  seat  to  authorize  its  removal,  and  that  fraudulent,  distinguished 
ballots,  blank  ballots  and  those  cast  by  unqualified  voters,  should  not  be  counted 
in  determining  whether  a  majority  was  cast  for  removing  the  county  seat. 

Distinguished  in  Board  of  Comers  of  Kagle  County  v.  People  ex  rel.  Love,. 20 
Colo.  297,  57  Pac.  1080,  holding  that,  under  Sess.  Laws  1891,  p.  117,  in  order  to 
remove  a  county  seat  which  has  not  been  permanontb'  located,  a  majorijty  of  9II 
the  legal  votes  o^uat  be  cast  for  some  one  place. 

16  KAK.  30a,  IPOAULSb  F.  RT.  GO.  t.  ANDBB80N  COVNTT  OOSTRS, 
Saane  oaae  on  ambaeq^vant  appaal,  20  Kan.  534 

Pa'wer  of  aiMuatj  to  aIA  gallraada^  ■ '  Cited  in  X^eaven worth,  L.  ^  G.  B.  Co. 
V.  Comers  of  Douglas  County,  18  Kan.  100,  holding  that  power  to  issue  bonds 
in  aid  of  a  rai)roa4  may  be  granted  to  a  county. 

fiKevelae  of  aaitliosAty  by  b<>iw4a,  •to.'— Naoaaaity  of  oidlootiro  motion. 

-•-Cited  in  Firat  ^at  Bank. of  Ft.  Scott  v.  DraJse,  36  Kan.  504,  H  Pac.  445,  57 
A«i.  Bf^  A^,bp)diAg  t^t  biink  fUracton  caa  only  aot  collectively  aa  a  board, 
mad  the  individual  commit  o€.^  1li#i9Ci^,.9(  <tl|«.d^^tp|nit  .<^^0<  M|9aratfel^i  is 
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insufficient  to  ratify  an  nnauthorized  appropriation  of  money  by  the  bank;  Board 
of  Com'rs  of  Hamilton  County  y.  Webb,  47  Kan.  104,  27  Pac  825,  holding  ttmt 
a  contract  made  by  only  two  members  of  the  board  of  county  commissioners 
without  any  previous  authority  from  the  board,  is  void;  School  Dist  No.  39, 
Pottawatomie  County,  v.  Shelton,  26  Okl.  229,  109  Pac.  67,  138  Am.  St.  Hep. 
1)62,  holding  that  the  board  of  directors  of  a  school  district  must  act  as  aach  in 
executing^  a  contract  binding  upon  the  district,  and  their  indiyidual  acts  will 
not  bind  it. 

Same— Notice  of  meetlnsa.— Cited  in  Atchison  Board  of  Education  ▼.  De 
Kay,  148  U.  S.  591,  13  Sup,  Ct  706,  37  L.  Ed.  573,  holding  that  where  city 
bonds  were  issued  by  the  proper  authorities,  and  interest  was  duly  paid  for  20 
years,  they  will  not  then  be  declared  void  on  purely  technical  and  trivial  grounds, 
as  that  notice  was  not  given  to  all  membexa  of  the  special  meeting  of  tiie  eoon- 
cil  at  which  the  bonds  were  issued;  Hatch  v.  Johnson  Loan  &  Trust  Co.,  79 
Fed.  828;  American  Ezch.  Nat.  Bank  of  New  York  v.  First  Nat  Bank  of  Spo- 
kane Falls,  82  Fed.  961,  27  C.  C.  A.  274 ;  National  Bank  of  Commerce  t.  Shnm- 
way,  49  Kan.  224,  30  Pac.  411-— holding  that  a  long-continued  custom  of  bank 
directors  of  holding  meetings  and  transacting  business  during  business  hoors, 
whenever  a  sufficient  number  were  present,  gives  a  standing  notice  to  each  direc- 
tor, enabling  those  present  to  do  business,  in  absence  of  by-law  or  statute; 
Dixon  Tp.  v.  Board  of  Com'rs  of  Sumner  County,  25  Kan.  619.  holding  that  the 
law  gives  a  person  an  opportunity  to  be  heard  before  a  proceeding  will  be  held 
to  affect  him;  Aikman  v.  School  Dist.  No.  16,  Butier  County,  27  Kan.  129; 
Mincer  v.  School  Dist.  No.  31,  Reno  County,  27  Kan.  253— holding  where  aerend 
persons,  such  as  a  school  board,  are  authorized  to  do  an  act  of  a  public  nature 
requiring  deliberation,  they  should  all  be  convened  by  notice  to  each;  Board 
of  Com'rs  of  Leavenworth  County  v.  Hamlin,  31  Kan.  105,  1  Pac.  237 ;  Chicago, 
K.  &  W.  R.  Co.  V.  Board  of  Com'rs  of  Stafford  County,  36  Kan.  121,  12  Pac 
593;  State  ex  rel.  Bradford  v.  Commissioners  of  Seward  Co.,  36  Kan.  236,  13 
Pac.  212 ;  In  re  Troy,  67  Kan.  186,  72  Pac.  531 ;  Williams  v.  Board  of  Comrs 
of  Broadwater  County,  28  Mont.  360,  72  Pac.  755 ;  Mahr  v.  Board  ,of  Com'rs 
of  Pottawatomie  County,  2tf  Okl.  628,  110  Pac.  751— holding  the  powers  of 
county  commissioners  are  not  vested  in  three  commissioners,  but  in  the  board  as 
a  whole,  and  it  can  act  only  when  legally  convened,  by  due  notice  given  each  com> 
missioner;  Rogers  v.  Slonaker,  32  Kan.  191,  4  Pac.  138,  holding  that  an  ap- 
pointment by  one  member  of  the  county  court  and  the  county  clerk,  without  no- 
tice to  the  other  member,  was  void;  Leavenworth,  N.  &  S.  Ry.  Co.  v.  Meyer, 
58  Kan.  305,  49  Pac.  89,  holding  condemnation  commissioners  must  act  as  a 
body,  and  can  perform  no  duty,  unless  each  commissioner  has  notice  of  the 
meeting  and  an  opportunity  to  attend;  Singer  v.  Salt  Lake  City  Copper  Mfg. 
Co.,  17  Utah,  143,  53  Pac.  1024,  70  Am,  St.  Rep.  773,  holding  that  as  a  gen- 
eral rule  personal  notice  must  be  given  to  each  member  of  a  corporate  board  of 
directors. 

16  KAK.  812,  TUCKER  t.  AIAEH 

Deed— Ezecntion  Im  blan^— Cited  in  Wilkins  y.  Tourtellott,  28  Kan.  825, 
holding  the  grantor  under  a  carte  blanche  deed  may  ratify  the  unauthorized  filling 
in  of  the  description,  etc.;  Chapman  v.  Veach,  32  Kan.  167,  4  Pac.  100,  hold- 
ing that  where  a  deed  was  executed  in  blank,  and  afterward  filled  in  with 
the  name  of  a  certain  grantee  generally,  the  crftps  passed  to  libn  thereunder, 
notwithstanding  a  parol  agreement  between  the  original  parties. 

Same— DeliTerje^-Cited  in  Kelsa  v.  Graves,  64  Kan.  777,  68  Pac  607;  Har- 
mon V.  Bowers,  78  Kan.  135,  96  Pac.  51,  17  L.  R.  A.  (N.  S.)  602,  16  Ann.  Cas. 
121 ;  Zeitiow  v.  Zeitlow,  84  Kan.  713,  115  Pac.  578— holding  that  a  constructive 
delivery  of  a  deed,  or  any  words  or  acts  showing  an  intention  by  grantor  that  the 
deed  be  considered  aa  completely  executed,  was  miAciaiL 
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Same— Ratilloatio«u^-Oited  in  M«Nalty  T.  McNtiUy,  47  Kan.  208,  27  Pac 
819,  holdinsr  that  a  deed  delivered  without  gtantor's  knowledge  may  be  ratified 
by  him,  a£ter  he  has  full  knowledge  of  all  the  facts,  by  any  words  and  acta 
which  show  a  clear  intention  that  the  deed- should  be  regarded  aa  properly  de- 
livered. 

Cited  in  note  in  9  L.  B.  A.  (N.  S.)  946^  on  validation  of  undelivered  deed  by 
ratification  or  estoppeL 

Same— Effect  of  naoertaln  desoriptieaw— Cited  in  Abercrombie  ▼.  Sim- 
mons, 71  Kan.  538,  81  Pac  208,  1  K  R.  A.  (N.  S.)  806,  114  Am.  St.  Bep.  509, 
6  Ann.  Cas.  239,  holding  that  a  deed  will  not  be  avoided  for  uncertainty,  if  in 
the  light  of  contemporaneous  circumstances  the  description  is  made  certain. 

Same— VaUdity  of  ooadltlomsd-^ited  in  note  in  95  Am.  St.  Bep.  2^,  on 

validity  of  conditions  and  restrictiona  in  deed. 

Contraets  against  pmUie  poMey^— Depot  looatiom^— Cited  in  Enid  Bight 
of  Way  &  Townsite  Co.  y.  Lile.  15  Okl.  328,  82  Pac.  810  (dissenting  opinion), 
as  to  whether  a  contract  providing  that  a  railroad  depot  shall  be  at  a  certain 
point  is  against  public  policy. 

EatoppeL^-Cited  in  Brake  ▼.  Ballon,  19  Kan.  397,  holding  that  equity  will 
leave  the  parties  to  a  fraudulent  contract  where  it  finds  them;  McKinnis  v. 
Scottish  American  Mortg.  Co.,  55  Kan.  269,  39  Pac.  1018,  holding  as  a  rule  a 
party  cannot  avoid  his  own  deed  by  his  own  illegal  acts,  and  where  the  parties 
are  equally  wrong  as  to  executed  contracts  the  law  will  not  aid  either  of  them. 

16  KAN  326,  DAY  ▼.  WALKER 

ITsnry  as  defense  asalnst  innoeent  lndorsee««<^ited  in  Gross  ▼.  Funk, 

20  Kan.  655,  holding  that  usury  cannot  be  set  up  as  a  defense  against  a  nego- 
tiable note  held  by  an  innocent  indorsee  before  maturity. 

16  KAN.  333,  LEAVENWORTH,  L.  *  O.  R.  CO.  ▼.  MARIS 

Carriers— Wl&en  liability  tennittates^— Cited  in  Union  Pac.  By.  Co.  y. 
Moyer,  40  Kan.  184,  19  Paa  639,  10  Am.  St  Bep.  183,  holding  that  nine  days 
is  an  unreasonable  time  to  permit  the  goods  to  be  in  a*  railroad  depot,  so  that 
the  company  was  only  liable  as  a  warehouseman;  Kansas  City,  Ft.  S.  A  M.  B. 
Co.  ▼.  Patten,  3  Kan.  App.  338,  45  Pac.  108,  holding  that  a  carrier  is  an  in- 
surer of  a  passenger's  baggage  in  transit  and  for  a  reasonable  time  after  its  ar- 
rival at  destination  to  enable  the  passenger  to  temoTe  it;  Missouri  Pac.  By.  Ob. 
V.  Weil,  8  Kan.  App.  839,  57  Pac.  853,  holding  that  an  instruction  that  the 
delivery  of  goods  by  a  carrier  to  the  consignee's  husband  without  authority  was 
only  slight  negligence  was  properly  refused;  Missouri  Pac  By.  Co.  v.  L.  New- 
berger  &  Bro.,  67  Kan.  846,  73  Pac  57 ;  McGregor  ▼.  Oregon  B.  &  Navigation 
Co.,  50  Or.  527,  93  Pac  465,  14  U  B.  A  (N.  S.)  668— holding  that,  if  the  con- 
signee is  present  when  the  goods  arrive,  he  must  remove  them  without  unrea- 
sonable delay,  but  if  he  is  absent,  but  lives  in  the  vicinity,  the  carrier  should 
notify  him  of  the  arrival  of  the  goods,  and  he  should  remove  them  within  a  rea- 
sonable time,  and  cannot  hold  the  carrier  as  a  surety  if  be  fails  to  do  so,  and  if 
he  is  unknown  the  carrier  may  put  the  goods  in  a  warehouse,  and  its  liability 
as  a  carrier  ceases  after  a  reasonable  time.  • 

Cited  in  notes  in  17  U  B.  A.  694,  696;  8  Am.  Dec.  215,  217;  97  Am.  St. 
Kep.  89,  91—- as  to  when  carrier's  liability  is  reduced  to  that  of  warehouseman ; 
in  8  li.  B.  A.  (N.  S.)  242,  on  reasonable  time  for  removal  of  goods,  after  which 
liability  of  carrier  as  such  terminates. 

Same-Jaaitation  of  UaMlity^^^ited  in  Kansas  City,  St.  J.  &  C.  B. 
U.  Co.  V.  Simpson,  30  Kan.  645,  2  Pac.  821,  46  Am.  Bep.  104;  Missouri  Pac. 
Uy.  Co.  V.  Wichita  Wholesale  Grocery  Co.,  55  Kan.  526,  40  Pac.  899— holding 
a  Cflirrier.  cannot  by  contmct  exempt  itself  from  its  own  or  its  agenfs  negligence. 

Cited  in  note  in  32  Am.  Pecw  4ffl^  oa  limitatloa  otrauerlex^g  llftblUtr» 
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Collateral  Attack  im  JaclgBfteMt  veooriL— Cited  in  Crist  ▼.  Cosby,  11  Okl. 
6$5,  69  Pac.  885,  holding  that  a  recital  in  a  judgment  of  a  court  of  record  that 
personal  service  was  made  upon  defendant  cannot  be  attaclced  in  an  injuDcttoo 
proceeding. 

Power  of  Aatldiial  baali  to  t«eeiTe  edAV^ateee.^^ited  in  First  Nat 
Bank  v.  Jafifiay,  41  Kan.  094,  21  Pac.  242,  holding  that  under  the  national 
banking  law  a  national  bank  may  take  real  estate  as  security  fur  a  pre-esistiiig 
indebtedness  to  it. 

16  KAH.  346,  HOIiDEH  ▼.  CI«ARK 

Kesotiable  lnstrtt]iient«-']>oettf«ietiolt  of  necotliAllityw— Cited  in  Clark 
V.  Skeen.  61  Kan.  526,  60  Pac.  327,  49  L.  fU  A.  190,  78  Am.  St.  Rep.  337. 
holding  a  stipulation,  in  an  instrument  tot  the  payment  of  a  certain  sum  of 
money,  that  upon  default  in  payment  of  interest  the  whole  amount  shall  become 
due  at  the  option  of  the  holder,  and  then  draw  a  greater  rate  of  interest,  does 
not  make  it  nonnegotiable. 

Saiifte— Defense  of  manry.->^ited  in  Gross  r.  Funk,  20  Kan.  665,  holding 
that  usury  cannot  be  set  up  against  a  negotiable  note  while  in  the  hands  of  an 
innocent  indorsee,  who  purchased  before  maturity. 

Fleadli&g^Waiver  of  defeets.-^ited   in   Kansas   Pac.  Ry.   Co.  t.  Taylor. 

17  Kan.  566,  holding  that  an  omission  to  iitate  a  fact  essential  to  a  cause  of 
action  is  considered  waived  where  it  appears  from  the  record  that  the  case  was 
tried  without  as  if  it  were  alleged  and  such  fact  was  duly  proved  and  foand. 

Same— Failure  to  file  reply^Cited  in  Netcott  v.  Porter,  19  Kan.  131; 
Bashor  &  Marx  v.  Nordyke  &  Marmon  Co.,  25  Kan.  222— holding  that  where  no 
reply  is  filed  to  new  matter  in  the  answer,  and  only  one  specific  objection  is 
made  to  the  sufficiency  of  the  pleadings,  Mnd  the  case  is  tried  as  though  a  reply 
was  filed,  it  cannot  be  objected  on  appeal  that  no  reply  was  filed. 

WalTliis  defeota  as  to  ploadlsis«-«CHted  in  Briggs  v.  Latham.  36  Kan. 
255.  la  Pac.  393,  59  Am.  Rep.  546,  holding  that  defective  pleadings  or  a  want 
of  pleadings  may  sometimes  be  cured  or  waived  by  subsequent  proceedings. 

16  KAN.  358,  JANSEN  ▼.  CITT  OF  AT0HI8OK 

Streets  and  bridgeiB^IiiaMlity  for  lajiarles  front  defeetsw— ^ited  in 
City  of  Denver  v.  Dunsmore,  7  t'olo.  328,  3  Pac.  705 ;  Carson  v.  City  of  Genesw, 
9  Idaho,  244,  74  Pac.  862,  108  Am.  St.  Rep.  127;  City  of  Endora  t.  Miller. 
30  Kan.  494,  2  Pac.  685;  Langan  v.  City  of  Atchison,  35  Kan.  318,  11  Par. 
38,  57  Am.  Rep.  165;  City  of  Topeka  v.  Sherwood,  39  .Kan.  690,  18  Pac.  933; 
Board  of  Cora'rs  of  Franklin  County  v.  City  of  Ottawa,  49  Kan.  747,  31  Pat 
788,  33  Am.  St.  Rep.  396;  Kansas  City  v.  Orr,  62  Kan.  61,  61  Pac.  61.  50 
li.  R.  A.  783 ;  City  of  Ft.  Scott  v.  Peck,  5  Kan.  App.  593.  49  Pac.  Ill ;  City 
of  Guthrie  v.  Swan,  5  Okl.  779,  51  Pac.  562— holding  that  it  is  a  city's  doty 
to  keep  a  street  in  a  reasonably  safe  condition  for  the  usual  modes  of  travel; 
City  of  Ft.  Scott  v.  Brothers,  20  Kan.  455;  City  of  Atchison  v.  Acbeson,  9 
Kan.  App.  33,  57  Pac.  248— holding  that  an  incorporated  city  is  liable  for  in- 
juries caused  by  negligently  permitting  a  defect  in  a  sidewalk  to  continue :  Board 
of  Com'rs  of  Shawnee  County  v.  City  of  Topeka,  39  Kan.  197,  18  Pac.  161, 
on  the  duty  of  a  city  to  maintain  a  bridge  within  its  limits;  Board  of  Com'n: 
of  Marion  County  v.  Riggs,  24  Kan.  255,  holding  that  a  county  is  not  liable  for 
injuries  resulting  from  a  defective  bridge,  in  absence  of  fttatate;  City  of  Abileae 
v.  Cowperthwait,  52  Kan.  324,  34  Pac.  795 ;  Dallas  v.  City  of  Concofdia,  81 
Kan.  734,  115  Pac.  55S— holding  a  city  is  liable  for  resultrag  injuries,  if  it  per- 
mits another  to  dig  a  pitfall  in  a  street  or  alley  and  leaves  it  unguafded,  pemdt- 
Ung  a  pettotriati  to  £aU.  in  it;   QUahQina  City  t.  Memn,  A.  OU.  686,  46  Fiw^ 
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552,  holding  that  a  city  is  ikiMe  for  iajarteB  from  a  d«fe<;tl^  sidewalk;  City 
of  Guthrie  V.  Nix,  HahseU  ft  Ck>.,  6  Old.  655^  49  Pao.  917,  ]Ml4ia«  that  an  atetttng 
owner,  who  makes  an  exoayatioB  in  a  sidewalk  for  his  own  benefit,  cannot  re- 
cover fbr  resulting  injuries  -against  the  city,  thoai^  the  eity  was  negligent  in 
permitting  the  excavation;  James  v.  Trustees  of  Weliston  Tp.,  18  Okl.  5C,  90 
Pac.  100,  13  li.  R.  A.  (N.  S.)  1210,  11  Ann.  Cas.  938,  hokling  that,  in  absence 
of  statute,  a  township  is  not  liable  for  defects  in  a  highway. 

Cited  in  notes  in  20  L.  R.  A.  (N.  S.)  51$,  519,  584,  586,  090 ;  63  Am.  Dec. 
352;  103  Am.  St.  Rep^  262— on  municipal  liability  to  persons  injured  by  defects 
in.  or  want  of  repair  of,  streets;  in  21  h,  K.  A.  267,  277,  on  liability  of  mu- 
nicipality for  ice  on  streets  or  sidewalks;  in  108  Am.  St  Rep.  152,  as  to  what 
municipal  corporations  are  answerable  foi*  injuries  due  to  defects  in  streets  and 
other  public  places ;  in  3  L.  R.  A.  (N.  S.)  85 ;  63  Am.  Dec.  355  (par.  2),  357— 
on  liability  of  property  owner  for  neglect  to  repair  streets ;  in  12  L.  R.  A.  (N.  S.) 
951,  on  right  of  municipality  to  indemnity  from  owner  or  occupant  of  abutting 
property  for  damages  recovered  for  defect  in  street. 

•»mf>  ITn^wledse  of  deesc«^-*Cited  in  Riggs  v.  City  of  Flotence,  27  Kan. 
194;  Union  St  Ry.  Co.  v.  Stone,  54  Kan.  83,  37  Pac.  1012;  City  of  La  Harpe 
V.  Greer,  74  Kan.  74,  85  Pac.  1015;  Junction  OSty  v.  Blades,  1  Kan.  App.  85, 
41  Pac.  677— holding  that  o>mplaint  to  city  officials  is  not  necessaiy  to  charge  a 
city  with  negligence  in  permitting  defective  streets,  if  the  defect  has  existed  so 
long  that  knowledge  is  presumed ;  City  of  .Pleasanton  v.  Rhine,  8  Kan,  App.  452, 
54  Pac.  512,  holding  that  a  city  is  only  liable  for  injuries  from  a  defective  side- 
walk  if  it  had  notice  of  the  defect  or  it  was  patent  and  hAd  oontinoed  for  so  long 
that  notice  might  be  reasonabfy  inferred,  or  the  defect  was  one  which  reasonably 
should  have  been  ascertained  snd  remedied;  City  of  Guthrie  v.  Finch,  13  Okl. 
496,  75  Pac.  288,  holding  that  allegations  that  defendant  city  negligently  per- 
mitted a  sidewalk  to  become  broken  and  out  of  repair,  so  as  to  be  unsafe  and 
dangerous,  "and  which  sidewalk"  the  city  negligently  permitted  to  remain  in  a 
dangerous  condition,  sufficiently  alleged  actual  or  constructive  notice  by  the  city 
of  the  negligent  condition  of  the  sidewalk. 

Stave  decisi«.«-^ited  in  note  in  73  Am.  §t  Rep.  101,  on  limitations  on  doc- 
trine x>t  stare  decisis. 

Bemnrrer  to  eTideiioe  and  direction  of  Terdiei^— Cited  in  Kansas  Pac. 
Ry.  Co.  v.  Couse,  17  Kan.  571,  holding  that  a  demurrer  to  the  evidence  should 
be  sustained  only  when  the  court  could,  after  all  the  evidence  on  both  sides  is  in, 
withdraw  the  case  from  the  jury  and  decide  the  case  itself;  -Chicago,  R.  I.  & 
P.  R,  Co.  V.  Doyle,  18  Kan.  58;  Waterson  v.  Rogers,  21  Kan.  629;  City  of 
Atchison  v.  Jansen,  21  Kan.  560;  St  Paul  Fire  &  Marine  Ins.  Co.  v.  Kelly, 
43  Kan.  741.  23  Pac.  1046 ;  MisKouri  Pac.  Ry.  Co.  v.  Johnson,  44  Kan.  660,  24 
Pac.  1116;  Avery  v.  Union  Pac.  R.  Co.,  73  Kan.  568,  85  Pac.  600;  Lee  v.  Ry- 
der, 1  Kan.  App.  203,  41  Pac.  221 ;  Belcher  v.  Whitlock,  6  Okl.  691,  56  Pac.  23 
— holding  it  error  to  sustain  demurrer  to  evidence,  unless  adverse  party  has  failed 
to  introduce  substantial  evidence;  Sullivan  v.  Phenix  Ins.  Co.  of  Brooklyn, 
.34  Kan.  170,  8  Pac.  112,  holding  that  a  motion  by  defendant  for  a  directed  vei> 
diet  is  substantially  equivalent  to  a  demurrer  to  plaintifl^s  evidence,  and  a  ver- 
dict cannot  be  directed  if  the  evidence  fairly  tends  to  establish  plaintifTs  cause 
of  action;  Atchison,  T.  &  S.-  F.  R.  Co.  v.  Ditmars,  3  Kan.  App.  459,  43  Pac. 
833;  City  of  Hutchinson  v.  Van  Cieve,  7  Kan.  App.  676,  53  Pac.  888— holding 
that  there  was  no  error  in  overruling  a  demurrer  to  plaintifiTs  evidence,  where 
there  was  some  competent  evidpnce  tending  to  prove  the  facts  essential  to  a  re- 
covery; Frick  V.  Reynolds,  6  Okl.  638,  52  Pac.  391,  holding  that  a  motion  to 
withdraw  the  case  from  the  jury  should  be  granted,  where  the  party  having  the 
burden  ot  proof  has  wholly  fliiled  to  present  any  evidence  to  support  hid  case,  and 
there  are  no  disputed  facts,  being  equivalent  to  *a  mo^dti  ftrr  a  ditected  verdict 
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16  XAH.  388,  K0B80]r  ▼•  OODW*8  BX'BS 

Pl«ttdimc»-^AaMmdm«at«-^ited  in  City  of  Borlingame  ▼.  Kantts  Valley  Nat 
Bank,  17  Kan.  407,  holding  that  there  was  no  aboae  of  discretion  in  refiuung  to 
strike  a  reply  because  filed  one  day  After  time,  where  it  had  stood  for  three  years 
unchallenged,  and  the  parties  had  consented  to  judgment  for  plaintiff,  bat  it  wa^ 
not  entered  through  some  oversight 

Same— AdmlssioAS-- Gited'in  Duff  t.  Duff,  71  Gal.  613,  12  Pac  570,  holdinf 
that  a  statement  in  a  i>etition  for  letters  of  administratiott  is  not  admisrible  in 
evidence  against  petitioner  as  an  admission,  unless  the  petition  was  signed  by 
him  personally,  or  by  an  attorney  acting  within  the  scope  of  his  authority. 

Findlngrs—CditelvaiTeiiess.— Cited  in  New  York  Life  Ins.  Go.  v.  McGowan. 
18  Kan.  300;  Gibbs  v.  Gibbs,  18  Kan.  419;  Weir  ▼.  Travelers'  Ins.  Go.,  32  Kan. 
325,  4  Pac.  267 ;  Sheldon  ▼.  Atkinson,  38  Kan.  14,  16  Pac  68— holding  that  a 
general  finding  in  ejectment  for  a  party  for  a  certain  tract  embraced  all  the  facts 
necessary  to  sustain  his  claim  thereto;  Winstead  v.  Standeford,  21  Kan.  270: 
Hargrove  v.  Woolf,  34  Kan.  101,  8  Pac.  192;  Tootle  v.  Brown,  4  Okl.  612,  46 
Pac.  550— holding  that  the  court's  findings  on  conflicting  evidence  are  as  oondn- 
sive  as  a  verdict,  which  will  not  be  disturbed,  if  supported  by  sufficient  evidence ; 
Betts  V.  Mills,  8  Okl.  351,  58  Pac.  957 ;  McGann  v.  McGaan,  24  OkL  264,  108 
Pac.  694— holding  that  a  general  finding  on  oral  confiicting  evidence  is  a  finding 
of  everything  necessary  to  sustain  the  general  finding,  and  ia  ooncluaiTe  on  appeal 
upon  all  doubtful  or  disputed  questions. 

16  KAN.  396,  PHII.UP8  ▼.  BETTZ 

Fraudulent  oonTeyaiioes.— ^ited  in  Ranney-AIton  Mercantile  Co.  t.  Hanes, 
9  Okl.  471,  60  Pac.  284,  relating  to  the  fraudulent  transfer  of  personalty. 

Same— Notioe  to  srantee.— Cited  in  Houck  v.  Christy,  152  Fed.  612,  81  C. 
G.  A.  602,  holding  that  the  circumstances  charged  the  purchasers  of  a  bankrupt*s 
property  with  notice  that  the  sale  was  made  in  fraud  of  creditors;  Grapster  v. 
Williams,  21  Kan.  109,  holding  the  evidence  sufficient  to  show  fraud  In  executing 
a  chattel  mortgage  for  the  purpose  of  placing  the  property  beyond  the  reach  of  the 
mortgagor's  creditors;  McDonald  v.  Gaunt,  30  Kan.  693,  2  Pac  871;  Patteison 
V.  Temple,  5  Kan.  App.  442,  49  Pac.  342— holding  that,  knowledge  putting  a  rea- 
sonably prudent  man  upon  inquiry  which  would  lead  to  a  knowledge  of  fraud, 
such  party  is  chargeable  with  fraud ;  Lewis  v.  Hughes,  49  Kan.  23,  30  Pac  177, 
holding  a  creditor  purchasing  of  his  insolvent  debtor,  whom  he  knows  is  attempt- 
ing to  dispose  of  his  property  in  fraud  of  other  creditors,  must  act  in  the  utmost 
good  faith  and  pay  or  allow  adequate  prices  for  the  property;  Tripp  &  Moore 
Boot  &  Shoe  Go.  v.  Martin,  46  Kan.  765,  26  Pac.  424,  holding  that,  if  one  acts 
in  good  faith  in  •purchasing  goods  from  an  agent  as  the  real  owner  without  knowl- 
edge of  the  agency,  his  payment  of  the  purchase  price  by  a  pre-existing  debt  from 
the  agent  is  a  defense  to  an  action  for  the  price  by  the  real  owner ;  Hasie  v. 
Connor,  53  Kan.  713,  37  Pac  128,  holding  that  a  creditor,  who  in  good  faith  ob- 
tains from  an  insolvent  debtor  property  in  payment  of  an  honest  debt,  wUl  not 
lose  his  preference  by  reason  of  notice  of  the  fact  that  the  debtor  intended  there- 
by to  defraud  other  creditors,  if  be  does  not  participate  in  such  wrongful  intent; 
Gollober  v.  Martin,  33  Kan.  252,  6  Pac  267 ;  Medore,  Martin  &  Go.  v.  Marshall, 
54  Kan.  147,  37  Pac.  977 ;  Vickers  v.  Buck  Stove  &  Range  Co.,  60  Kan.  508,  57 
Pac  517;  Hudson  v.  Herman,  81  Kan.  627,  107  Pac  35;  Adams  v.  Snyder,  8 
Kan.  App.  245,  55  Pac.  498;  Kansas  Moline  Plow  Go.  v.  Sherman,  3  OkL  204, 
41  Pac.  623,  32  U  R.  A.  33 ;  Daly  v.  Rizzutto,  59  Wash.  62,  109  Pac  276,  2S» 
L.  R.  A.  (N.  S.)  467— holding  that  "notice"  to  a  purchaser  of  goods  that  the  seller 
was  married  and  the  goqds  community  property  need  only  be  such  information, 
from  any  source,  as  would  excite  apprehension  ia  an  ordinary  mind,  and  prompt 
one  of  average  prudei^  to  make  inquiry^ 


28  NOTBS  ON  KANSAS  REPORTS  (888-^19 

J 

8aai»— Partlttlpatioa  in  fravd.— Cited  in  note  in  82  L.  R.  A.  37,  45,  on  par- 
ticipation \w  fraud  of  vendor  whidi  will  invaHdate  transfer  for  good  considera- 
tion aa  against  creditors. 

Same— Prasiunptioit  of  fraud*— Cited  in  note  in  24  L.  R.  A.  (N.  S.)  1150, 
as  to  whether  presumption  of  fraud  flowing  from  retention  of  chattel  by  vendor 
may  be  overcome. 

16  XAH.  408,  LANB  t.  SOOVUXE 

QuaUlleatlon  of  Jiirom.*-Cited  in  State  ▼.  Ready,  44  Kan.  700,  26  Pac.  58, 
holding  tliat,  while  a  party  may  ordinarily  rest  on  the  testimony  given  by  a  juror 
on  his  voir  dire  in  regard  to  his  qualifications,  where  the  objection  that  a  juror 
had  served  in  the  same  court  within  the  preceding  year' was  first  raised  after 
verdict,  and  it  was  not  shown  that  the  juror  would  have  been  challenged,  had  such 
fact  been  known,  and  no  prejudice  is  shown,  the  objection  is  not  available  to 
obtain  a  new  trial. 

16  KAN.  406,  SCHOOL  BIST.  NO.  10  ▼.  COIXIN8 

16  KAN.  411,  ROSS  ▼.  CBAWFOBD  COUNTT  COM'BS 

Tazatioii— Judicial  raview  of  assessments.— Cited  in  Board  of  Com'rs 
of  Lyon  County  v.  Sergeant,  24  Kan.  572,  holding  that  a  county  commissioner's 
order,  made  under  Comp.  Laws  1879,  |  5S42,  correcting  a  personal  property  as- 
sessment after  inquiry,  will  not  prevent  ian  inquiry,  in  a  suit  to  enjoin  the  col- 
lection of  the  taxes,  as  to  the  amount  of  the  party's  property  subject  to  taxation ; 
Bardrick  v.  Dillon,  7  Okl.  535,  54  Pac.  785,  on  the  question  oX  the  power  of  the 
courts  to  review  assessments  of  taxes; 

Trial  by  Jnry.— Cited  in  Central  Branch  Union  Pac.  R.  Co.  v.  Atchison,  T,  & 
S.  F.  R.  Co.,  28  Kan.  453,  holding  the  constitutional  guaranty,  of  a  jury  trial 
imposes  no  restrictions  on  the  exercise  of  the  power  of  eminent  domain;  Loper 
V.  State,  48  Kan.  540,  29  Pac.  687 ;  Swan  v.  Ramala,  63  Kan.  633,  66  Pac.  649— 
holding  that  the  Constitution  only  guarantees  a  jury  trial  in  such  cases  as  were 
triable  to  a  jury  before  the  Constitution  was  adopted,  and  in  chancery  and  stat- 
utory proceedings  the  Legislature  has  power  to  dispense  with  a  juiy  trial,  and  the 
establishment  of  boundary  lines  by  a  county  surveyor  under  the  statute  is  such  a 
statutory  proceeding. 

16  KAN.  419,  MOODY  ▼.  ABTHUB 

Cited  in  Freeman  v*  Duncan,  27  Kan.  784. 

BeTiew  dependent  en  pveservatioa  of  eridenee  In  Teeercl^--<!ited  In 

Dewey  v.  Linsoott,  20  Kan.  684;  Wilson  v.  Price-Raid  Auditing  Commission,  31 
Kan.  257,  1  Pac  587;  State  ex  reL  Bradford  v.  Board  of  Com'rs  of  Harper 
County,  43  Kan.  195,  23  Pac.  101— holding  that  the  evidence  may  be  reviewed, 
if  the  case-made  is  so  prepared  that  it  is  clear  that  all  the  evidence  is  in  it, 
though  it  is  not  expressly  so  stated  therein;  Dewey  v.  linaoott,  20  Kan.  684, 
holding  that  the  recitals  in  the  case-made  sufficiently  show  that  it  contains  the 
entire  testimony;  Fillmore  &  Co.  y.  Campbell  &  Gilbert,  25  Kan.  107,  holding 
that  where  the  record  merely  recited,  "Plaintiffs  rest"  and  '^Defendants  rest," 
but  it  appeared  after  such  expressions  that  further  evidence  was  admitted  by  the 
trial  court,  the  evidence  will  not  be  reviewed,  as  the  record  does  not  purport  to 
contain  all  the  evidence;  Deatherage  v.  Burkdall,  38  Kan.  732;  Ferguson  v.  Wil- 
lig,  57  Kan.  453,  46  Pac  936— holding  that  it  cannot  be  determined  whether  the 
findings  and  judgment  are  sustained  by  the  evidence,  unless  it  appears  from  a 
fair  construction  of  the  record  that  all  of  the  evidenee  is  contained  therein; 
Streeter  y.  Westenhaver,  1  Kan.  App.  730,  41  Pac.  992,  holding  that,  in  order 
to  have  the  evidence  reviewed.  It  -most  be  ]^resftry<$d  In  a  bill  of  exceptions  or 
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caee-made  showing  that  it  contained  all  oftt^  ^^denoe;  Doanell  ▼.  Beoae*  6 
Kan.  App.  503,  51  Pac.  584,  holding  that  wb«re  a  statement,  sicned  bj  coimsel 
for  plaintiff  in  error,  to  the  effect  that  the  case-made  contains  the  evidence  given 
at  trial,  and  such  evidence  is  on  the  same  page,  and  immediately  lollowa  the 
journal  entry,  and  precedes  the  court's  certificate  to  the  case-made*  suck  state- 
ment is  a  part  of  the  case-made  certified  by  the  trial  judge. 

Pleadlas— Objection  to  Introdnotion  of  evidence  nmder.~Cited  in  Rosh 
V.  Newman,  58  Fed.  158,  7  C.  C.  A.  136;  Crowley  v.  Croesus  Gold  &  Copper 
Mining  Co.,  12  Idaho,  530,  86  Pftc,  636;  First  Nat.  Bank  of  Fond  Creek  ▼.  Cocli- 
ran,  17  OkL  538,  87  Pac.  855~holding  that  the  courts  do  not  favor  the  method 
of  attacking  the  petition  by  objecting  to  the  admission  of  evidence  thereander, 
and  such  objection  is  not  available  when  the  allegations  are  merely  indefinite  or 
state  conclusions  of  law;  Young  v.  8every,  6  Okl.  630,  ^  Pac.  1024,  holding  an 
allegation  of  a  material  matter,  though  indefinite  and  otherwise  defective,  is  saffi- 
cient,  when  first  questioned  by  an  objection  to  the  introduction  ^  evidence  there- 
under. 

Same— Constniotion  in  abstoce  ot  demurrer.— Gited  In  Bank  of  Glasco 
V.  Marshall,  5  Kan.  App.  252,  47  Pac.  561^  holding  that,  in  absence  of  a  demurrer 
to  the  petition  and  motion,  the  alleiirattons  will  be  construed  liberally,  and  will 
be  held  good,  unless  there  is  a  total  fftfltire  to  allege  a  material  fact. 

lAetk  of  tax  deed  holder— Priority.— Distinguished  in  Mercer  v.  Justice,  63 
Kan.  225,  65  Pac.  219,  holding  that  a  tax  deed  holder,  made  a  party  to  mortgai^e 
foreclosure  proceedings,  was  entitled  to  a  lien  for  the  value  of  his  improvements 
superior  to  the  mortgage  lien,  and  also  to  an  order  of  court  that  he  should  not 
be  evicted  until  the  value  of  the  improvements  was  paid.- 

Conatmotive  tnist.F— Cited  in  Winkfield  v.  Briokman,  21  Kan.  682,  holding 
that  one  who  hhs  acquired  the  legal  title  to  real  estate  to  which  another  has  a 
better  right,  will  be  considered  in  equity  as  the  trustee  for  the  true  owner,  and 
required  to  convey  him  the  legal  title. 

16  KAN.  429,  MOODY  ▼.  BROWN 

16  KAN.  430,  CENTER  TP.  ▼.  HiniT 

Pnblie  or  privfite- interest  as  aiVeotini^  rlglit  to  sue«— Cited  In  Atchison, 
T.  &  S.  F.  R.  Co.  V.  State  ex  rel.  Sanders,  22  Kan.  1,  holding  that  under  the 
Constitution,  providing  that  the  proceeds  of  fines  for  any  breach  of  the  penal 
laws  shall  be  exclusively  applied  to  the  "support  of  the  common  schools,"  a  statute 
giving  to  an  informer,  who  has  sustained  no  loss,  one-half  of  the  proceeds  of  the 
fines  imposed  for  violating  the  statute,  is  unroastitntiOAal  and  voki ;  Ralston  v. 
Dodge  City,  M.«  &  T.  By.  Co.,  53  Kan.  337,  36  Pac.  712,  holding  that  a  township 
may  bring  an  action  in  its  own  .name,  bot  the  township  officers  are  not  the  proper 
X>lain tiffs  in  an  action  for  the  township,  or  in  Uie  .interest  of  the  people  of  the 
township. 

PleAdins  as  afidATit^^-^ited  in  Howard  v.  Eddy,  56  Kan.  49S,  43  Pac.  1133, 
holding  that  allegations  of  conclusions  which  do  not  show  any  of  the  facts  will 
not  serve  as  an  affidavit  te-  sustain  an  applieiltion  for  an  injunction. 

Restraining  collection  of  taxes.— Cited  in  Stiles  v.  City  of  Gnthrie.  3  OkL 
26,  41  Pac.  383,  holding  the  collection  of  illegal  taxes  may  be  restrained  by  in- 
junction. 

Cited  in  notes  in  69  Am.  Dec.  205  (par.  1);  23  Am.  Rep.  623— on  iniuncttion 
against  collection  of  taxes  and  assessments.  *  ' 

19  KAN.  440,  OEOAR  TP.  ▼.  HUNT 
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16  KAH.  440/STATB  ^.  IftAJOBfl 

Party  to  qtio  wArraato  pyoeeedisis*.— Cited  in  State  cz  rel.  Lamkin  ▼. 
Kelly,  2  Kan.  App.  ITS,  43  l*ac.  209,  holding  that  a  county  attorney  was  the 
proper  person  to  commence  quo  warranto  proceedings  to  oust  a  certam  person 
as  county  treasurer  of  the  county. 

Powers  of  probate  eoiirts.»Cited  in  State  ez  reL  Edgerly  y.  Brown,  35  Kan. 
167,  10  Pac.  St*** '^ holding  chat  the  Legislature  may  confer  new  duties  upon  pro- 
bate courts  G4jf^ Singes  in  addition  to  the  ordinary  powers  authorised  by  the  Con- 
stitution; State  V.  Durein,  70  Kan.  13,  80  Pac.  987,  holding  that  the  statute 
authorizing  an  appeal  from  the  action  of  the  probate  judge  in  refusing  to  grant 
permits  to  sell  intoxicants,  is  yalid. 

Gouaty  treasurer— BeaioTal.— Cited  in  Loper  v.  State,  48  Kan.  540. 
29  Pac.  687,  holding  that,  under  Gen.  St.  1889,  par.  1709,  an  order  was  properly 
made  by  the  county  commissioner,  suspending  a  defaulting  county  treasurer  anc 
appointing  another  to  act  in  his  place. 

16  KAN.  446,  OBIXL  ▼.  DOBOE 

Eieetlons— Tenii  of  ofilce.^Di8tingaished  in  State  ex  reL  Little  y.  Went- 
wortb,  55  Kan.  298,  40  Pac  648,  holding  that  under  Laws  1879,  c.  113,  t  3,  pro- 
viding that  each  insane  asylum  shall  have  a  superintendent,  etc.,  who  shall  be 
chosen  by  the  board  of  trustees  and  hold  office  for  the  term  of  three  years,  such 
officers  are  entitled  to  hold  their  offices  for  three  years  from  the  date  each  ap- 
pointme&t  takes  effect,  no  vacant  or  fractional  terms  being  recognized. 

Santa— Time  of  eleetlon.— Cited  in  Jones  v.  Gridley,  20  Kan.  584,  holding 
that,  where  the  first  regular  elections  for  justice  of  the  peace  were  held  in  April,     • 
1872,  elections  could  be  held  thereafter  in  each  alternate  year. 

Same— Postpoainc  eleetloas^— Cited  in  Wilson  ▼.  Clark,  63  Kan.  505,  65  Pac. 
705,  holding  that  Laws  1901,  c  176  (Gen.  St  1901,  H  2761-2755),  providing  for 
postponing  the  Election  of  certain  county  and  judicial  officers  for  periods  of  a  year 
for  the  purpose  of  securing  uniformity  in  the  commencement  of  official  terms  of 
office,  does  not  cotflict  with  Const,  art.  4,  §  2,  providing  for  annual  elections. 

16  KAir.  450,  COlOaUIONBRS  OF  I<ABETT£  COUXTT  ▼«  FRANX- 
UK 

Mileage  fees  for  sheriC^-Cited  in  Titus  ▼.  Commissioners  of  Howard  Coun- 
ty, 17  Kan.  368;  Thralls  ▼.  Board  of  Com'rs  of  Sumner  County,  24  Kan.  594— 
holding  that  a  sheriff  is  not  entitled  to  mileage  fees  for  travel  to  serve  a  persbnal 
property  tax  warrant,  where  he  returns  "No  property  found." 

16  KAN.  46S,  STATS  ▼.  HORNSMAK   . 

CrimlMal  deeUletts  appaalablei**OHter  deaylms  aisaharc0«'-^ted  in  State 
V.  Edwards,  35  Kan.  106, 10  Pac.  544,  holding  that  an  order  refusing  to  discharge 
an  accused  was  only  aa  intermediate  order,  and  not  appealable,  only  the  final  lodg- 
ment being  appealable. 

Cited  in  note  ia  60  Am.  Deo.  438,  on  final  and  Interlocutory  judgments  and  de- 
crees. 

•  •  •  * 

Fovaaer  Jeopardy^-Cited  in  State  v  Colgate,  31  Kan.  511,  3  Paa  346,  47 
Am.  Rep.  507,  holding  that  where  a  mill  and  all  its  contents,  including  the  ac- 
count books,  were  bt^rned  by  a  single  fire,  an  acquittal  for  burning:  the  mill  is  a 
good  defense  to  a  subsequent  prosecution  for  setting  fire  to  and  burning  books  of 
account;  State  v.  Patterson,  66  Kan.  447,  71  Pac.  860,  holding  that,  m  a  prosecu- 
tion of  a  city  treasurer  for  embezsling  city  money,  a  demurrer  is  properly  sus- 
tained to  a  plea  by  defendant  alleging  his  acquittal  of  a  charge  of  forging  entries 
ia  bis  books  of  account  with  intent  to  defraud  the  tlty;   State  v.  Barber,  2  Kan. 
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App.  679,  43  Pac  800,  holding  that  under  the  atatates  the  iHegal  ule  of  intoxi- 

canta  ia  a  different  offense  from  that  of  keepings  a  place  where  intoxicants  are 
•old  in  yiolation  of  law,  and  an  acquittal  under  a  charge  of  making  an  illegal 
sale  does  not  bar  a  prosecution  for  keeping  a  place  where  illegal  sales  are  made. 
Cited  in  notes  in  58  Amu  Dec.  541 ;  41  Am.  Bep.  476— on  fonner  jeopardj ;  in 
92  Am.  St.  Rep.  106,  on  identity  of  offenses  on  plea  of  former  jeopardy;  in  31 
L.  R.  A.  (N.  S.)  735,  on  right  to  convict  fof  several  offenses  gro^ng  out  of  same 
facts.  ;^-'^' 

Same— Trial  of  plea.— Cited  in  Re  Miller,  7  Kan.  App.  686,  51  i^ac  922,  hold- 
ing that  the  plea  of  former  jeopardy  cannot  be  considered  in  habeas  corpus,  but 
must  be  presented  and  tried  in  the  court  having  jurisdiction  of  the  offense  charged; 
Morris  v.  Territory,  1  Okl.  Cr.  617,  99  Pac.  760,  101  Pac.  Ill,  holding  that,  if  a 
plea  of  former  jeopardy  shows  upon  its  face  a  different  offense  from  that  for 
which  accused  was  on  trial,  it  should  not  be  submitted  to  the  jury. 

16  KAN.  456,  MISSOURI,  K.  A  T.  RT.  OO.  ▼.  WBAVER 

Distinguished  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  Gants,  38  Kan.  608,  17  Pac 
54,  5  Am.  St  Rep.  780. 

EzcesslTe  damages.— Cited  in  Zion  r.  Southern  Pac  Co.,  67  Fed.  500,  holding 
that  a  verdict  of  ^,700  for  ejecting  a  passenger  was  excessive;  Chicago,  R.  L 
&  P.  Ry.  Co.  V.  Frazier,  66  Kan.  422,  71  Pac  831,  holding  that  a  verdict  mast 
not  only  be  excessive,  but  it  must  have  resulted  from  passion,  prejudice,  etc,  in 
order  to  be  ground  for  a  new  trial;  Missouri,  K.  &  T.  Ry.  Co.  ▼.  Wade, 
73  Kan.  359,  85  Pac.  415,  holding  that  allowing  excessive  damages  for  mental 
suffering  from  personal  injuries  is  not  alone  sufficient  to  require  a  new  trial: 
Van  Vrankin  y.  Kansas  City  Elevated  Ry.  Co.,  84  Kan.  287,  114  Pac  202,  holding 
that  a  verdict  for  $10,933  for  personal  injuries  from  being  thrown  from  a  street 
car  was  not  excessive;  Choctaw,  O.  &  G.  R.  Co,  t.  Burgess,  21  OkL  653,  97  Pac 
271,  holding  that  the  appellate  court  should  not  grant  a  new  trial  for  excessive 
damages,  unless  the  verdict  is  so  excessive  as  per  se  to  indicate  passion  or  preju- 
dice. 

Cited  in  note  in  26  L.  B«  A.  392,  on  power  of  appellate  court  over  verdict  for 
excessive  damages. 

Exemplary  damages.— Cited  in  Kansas  Pac  By.  Co.  ▼.  Kessler,  18  Kan.  523, 
holding  that  exemplary  damages  are  properly  awarded  for  personal  injuries  re- 
sulting from  gross  negligence;  Southern  Kansas  By  Co.  v.  Bice,  SS  Kan.  398, 
16  Pac<  817,  5  Am.  St  Bep.  766,  holding  that  if  a  passenger  is  expelled  from  a 
train  maliciously,  or  by  wanton  or  gross  negligence,  he  may  recover  exemplary 
damages. 

Iiialiility  of  eorpovatioas^— Cited  in  Wheeler  &  Wilson  Mfg.  Go  ▼.  Boyce,  36 
Kan.  350, 13  Pac  609,  59  Am.  Bep.  571,  holding  tbat  corporations  may  be  liable  for 
exemplary  damages  for  the  wrongful  acts  of  thttr  agents  ia  the  •coarse  of  Aeir 
employment. 

Waiitea  necUffenee— GentH.1nitei7  aecUcenee  as  defsBse^-Gited  in 
Kansas  Pac  By.  Co.  ▼.  Whipple,  89  Kan.  531,  18  Pac  730,  holding  that  the  fact 
that  one  placed  himself  in  a  placo  of  danger  is  no  defense  to  wanton  negligence. 

Readine  jmdioial  opinion  to  jnryw— Cit^d  in  Atchison,  T.  &  S.  F.  B.  Co.  t. 
Dwelle,  44  Kan.  394,  24  Pac  -500,  hdding  that  it  was  error  to  read  to  the  jury 
parts  of  a  judicial  opinion  giving  the  writer's  idea  as  to  a  railroad  company's  lia- 
bility, as  well  as  to  read  to  the  jury  the  facts  of  that  case. 

Oarrier's  duty  as  to  passengerstF-Cited  in  note  in  32  Am.  St.  Bep.  97,  99, 

on  carrier's  duty  to  protect  passengers  from  assault. 

Master's  liability  for  maliolons  aets  of  serraat.— Cited  in  note  in  4  I* 
B.  A.  (N.  S.)  496,  on  liability  for  malicious  servant's  act  wlien  master  owes  spe- 
cial  duty  to  party  injured. 
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16  KAH.  466,  MeaiiO'na.IK  ▼.  XABBSir 

RepleTim— Property  Im  ovatodla  le^i^^-^ted  in  Qreen  r.  McMnrtry,  20 
Kan.  189;  Bailey  t.  Bayne,  20  Kan.  657— holding  that  property  in  the  custody  of 
the  law  cannot  be  replevied;*  Blair  y.  Shew,  24  Kan.  280,  holding  that  property  in 
custody  of  the  law  cannot  be  replevied,  even  If  the  levies  nnder  which  it  is  held 
are  void;  Karr  v.  Stahl,  76  Kan.  887,  89  Pac  669,  holding  that  replevin  will  not 
lie  to  recover  property  taken  by  a  city  marshal  under  a  warrant  issued  in  an 
action  commenced  under  a  void  ordinance. 

Same— Necessity  of  statutory  afidavit  and  bond.— Cited  in  Goodwin  v. 
Sutbeimer,  8  Kan.  App.  212,  55  Pac.  486,  holding  that  one  may  maintain  an  ac- 
tion to  recover  personalty  and  dainages  for  withholding  it,  without  filing  the  affi- 
davit and  giving  bond  as  required  by  Code  Civ.  Proc.  |t  176-178  (Gen.  St  1889,  |S 
4269^4261;  Gen.  St.  1897,  c.  95,  |S  176,  177,  178). 

16  XAH.  470,  HUD80H  ▼.  MISSOURI,  K.  *  T.  RY.  OO. 

Torts  by  servant— Idabillty  of  a&asterv— Cited  in  Jackson  v.  Chicago,  R. 
I.  &  P.  By.  Co.,  178  Fed.  432,  102  C.  0.  A.  159 ;  Sachrowitz  v.  Atchison,  T.  & 
S.  P.  R.  Co.,  37  Kan.  212,  15  Pac  242 ;  Mirick  v.  Suchy,  74  Kan.  715,  87  Pac. 
1141,  11  Ann.  Cas.  366— holding  that,  to  make  a  master  liable  for  a  servant's 
torts,  the  wrongful  act  must  be  connected  with  the  master's  business;  Laird  v. 
Farwell,  60  Kan.  512,  57  Pac.  98,  holding  that  where  an  agent  of  a  chattel 
mortgagee,  employed  to  take  charge  o£  the  goods,  with  power  of  sale,  caused  the 
arrest  of  one  for  peijury  in  making  an  attachment  affidavit  in  an  action  where- 
in some  of  the  goods  were  seized  from  the  agent's  possession,  his  principal  was 
not  liable ;  Clark  v.  Folscrof t,  67  Kan.  446,  73  Pac.  86,  holding  that  if  a  serv- 
ant was  engaged  in  his  own  business  when  he  committed  a  tort,  his  employer  was 
not  liable  therefor;  Crelly  v.  Missouri  ft  Kansas  Telephone  Co.,  84  Kan.  19, 
113  Pac.  386,  83  K  R.  A.  (N.  S.)  828,  holding  that  an  assault  by  a  telephone 
manager  upon  an  operator  who  was  about  to  quit  the  service,  committed  be- 
cause she  refused  to  sign  a  voucher  for  her  wages,  was  not  within  the  scope 
of  the  manager's  authority,  so  that  the  company  was  not  liable  therefor. 

Cited  in  note  in  27  L.  R.  A.  196,  on  civil  responsibility  for  wrongful  or  neg- 
ligent act  of  servant  or  agent  towards  one  not  sustaining  contractual  relation. 

16  KAN.  475,  STATE  ▼.  BfOWEN 

Cited  in  Bond  v.  White,'  24  Kan.  45. 

Constntotioii  of  Tordietv— Cited  in  Beigdahl  ▼.  People,  27  Colo.  302,  61 
Pac.  228,  holding  that  a  verdict  should  be  construed  as  a  whole,  and  all  fair 
intendments  made  to  support  it,  and  it  is  sufficient  if  it  clearly  conveys  the  in- 
tention of  the  jury ;  State  v.  Frasier,  53  Kan.  87,  86  Pac  58.  42  Am.  St.  Rep. 
274,  holding  that  the  jury  only  intended  to  acQuit  of  rape,  and  not  of  attempt 
to  commit  rape. 

Jmdielal  notiee  of  proeeedfiscs  In  same  or  otKer  eause««^ited  in 
Withaup  T.  IJDdted  States,  127  Fed.  530,  62  C.  a  A.  328;  State  v.  Stevens, 
56  Kan.  720,  44  Pac.  992— holding  that,  while  the  court  cannot  take  judicial 
notice  of  the  record  and  proceedings  in  other  cases,  it  takes  judicial  notice  of 
former  proceedings  in  the  case  at  trial;  HoUenbach  v.  Schnabel,  101  Oal.  812, 
35  Pac.  872,  40  Am.  St  Rep.  57;  In.  re  MUls'  Estate,  40  Or.  424,  67  Pac.  107; 
State  T.  Bates,  22  Utah,  65,  61  Pac.  905,  83  Am.  St  Rep.  768— holding  that 
a  court  wiU  take  judicial  notice  of  all  previous  matters  of  record  in  the  court, 
when  necessary  in  the  administration  of  justice. 

Cited  in  note  in  89  Am.  Dec  689,  on  judicial  notice. 

Qitestion  for  eovrt  in  erlmlnal  oasov— Cited  in  State  t.  Truskett,  85 
Kan.  804,  118  Pftc  1047,  holding  that  a  question  purely  of  law  in  a  criminal 
case  is  for  the  ooun»  but  usually  ^[oestions  of  fact  are  for  the  jniy. 
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Venme  of  offea«e«.^-Cited  in  \R«  TtBUiwr,  Id^  U^  S.  QSSfk  16  Snp.i3t.  10a4.  54 

I/.  Ed.  514,  -  holding  that  the  ofense  of  tenderiog  a  oontmct  for  the  payment  of 
money  to  induce  an  officer  to  violate  his  official  duty  may  be  tried  in  the  district 
in  which  the  officer  received  the  letter;  Albright  v.  Territory,.  11  Okl.  497.  61* 
Pac.  789,  holding  that  an  information  charging  murder  need  not  allege  the  plac« 
of  death;  Moran  v.  Territory,  14  Okl.  544,  78  Pac.  Ill,  holding  that  accused 
must  be  indicted  in  the  county  where  the  injury  was  inflicted,,  and  not  where 
decedmt's  death  occurred. 

Cited  in  note  in  44  Am.  St.  Rep.  80,  on  place  where  crime  is  committed : 
In  3  L.  R.  A.  (N.  S.)  1029,  on  charge  of  time  and  place  in  indictment  for  hom- 
icide. 

s 

Hos&ioide— ^Xn&en  «oiiu&ittod.— Cited  in  note  in  34  L.  R.  A.  852,  on  time 
when  homicide  deemed  committed., 

16  KAN.  480»  CITT  OF  OSWEGO  T.  B£I<T 

AcqulttAl  or  disoKavge  of  aooused— Appeal  by  states— Cited  in  State  t. 
rhillips,  33  Kan.  100,  5  Pac,  436;  State  v  Lee,  49.  Kan.  570,  31  Pac.  147: 
State  V.  Hickereon,  55  Kan  133,  39  Pac.  1045;  State  v.  Rook,  61  Kan.  38i 
59  Pac.  653,  49  L.  B.  A.  186-^holding  that  a  verdict  of  not  guilty  was  concftisive. 
and  not  appealable  by  the  state,  where  the  trial,  which  was  before  the  court, 
was  on  .  the  merits, 

16  KAN.  481,  MISSOURI  VAL.  UFE  INS.  CO.  ▼.  KXI.SO 
Biskt   of  aaaisnee  of  contract  to  ane  tlLereon.— Cited  in  Carter  t.   J. 

S.  George  &  Co.,  30  Kan.  45,  1  Pac.  58,  holding  that  one  to  whom  a  contract 
was  assigned  could  sue  thereon,  though  it  was  not  originally  executed  for  her 
l>eneflt. 

Paid-np  Inanraace  policioa.^-* Cited  in  note  in  15  li.  B.  A.  454,  455.  on 
paid-up  and  nonforfeiting  policies  of  life  insurance. 

16  KAN.  486,  EHBGOTT  t.  BRXDOE  MAimFACTOBT  OF  TOPEKA 

16  KAK.  488,  STOKE  ▼•  BUtD 

Cited  in  Burchett  v.  Purdy,  2  Okl.  391,  37  Pac.  1053. 

Ploadins— Remedy  in  case  of  nonresponaiveneMi  of  answer^— Oited  In 
City  of  Wyandotte  v.  Gibson,  25  Kan.  230;  Baron%  v  Brown,  25  Kaa.  410; 
Keiley  v.  Haynes,  38  Kan.  259,  16  Pac.  440,  5  Am.  St.  Rep.  7:^7;  City  of  At- 
chison V.  Rose,  43  Kan.  606,  23  Pac.  561 ;  State  v.  Gray.  55  Kan.  135,  39  Pac. 
1050— holding  that,  if  an  answer  is  not  responsive,  the  remedy  is  to  move  to 
strike  it,  a  mere  objection  to  the  answer  not  being  sufficients 

ReceiTias  Tordlot  after  adJo«r]iBaent.^^Oitfid  in  State  r.  McKinney,  31 
Kan.  570,  3  Pac.  356,  holding  that  the  receiving  of  a  criminal  venlict  at  11 
o'clock  at  night,,  when  the  court  had  adjourned  uolil  the  next  day,  was  not  re- 
versible .error,  though  the  atatute  requires  the  verdict  to  be  received  in  open 
court,  where  the  judge,  counsel,  and  accused  were  in  the  courtroom  at  that  time, 
and  the  jury  were  polled. . 

Evidence— Rea  sestn  aaid  declaratio«fl«««-Cited  in  ReUey  ▼.  Hayaes.  3S 
Kan.  259,  16  Pac.  440,  5  Am.  8t  Rep.  737,  holding  that  declarations  by  a 
party  to  an  action  in  possession  of  personal  property  as  to  his  ownership,  ac- 
companied by  some  principal  fact  which  they  serve  to  explain,  are  sometimes  said 
to  be  a  part  of  the  res  gestae ;  Hubbard  v.  Cheney,  76  Kan.  222,  91  Pac.  7d3,  123 
Am.  St.  Hep.  129,  holding  that  the  declarations  of  persona  in  possession  of  realty. 
which  illustrate  the  character  ~of  their  posaessifOii  ajid  explain  their  claims  of 
ownership,  ate  admissible  to  show  the  oharaoter  and  e^ljent  of  their  claima ;  Bvtts 
V.  Butts,  S4  Km*  ^^  lU  Pae.  iO^,  koWm  tbaW  lo.fui  ji^tioii  to  recpvar  lai^ 
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claimed  under  a  parol  gift  from  plaintiff's  father,  declarations  b^  tiie  father, 
oiade  while  in  control  and  possession  of  the  land,  are  admissible  to  explain  the 
nature  and  character  of  the  father^s  possession;  Perkins  v.  Territory,  10  OkU 
IfO^  08  Pac.  860,  holding,  where  defendant  himself  as  s^  witness  explained  an  act, 
it  was  error  to  admit  evidence  as  to  declaralions  as  ta  such  acts. 

Replevin— >Pro9«*ty  in  ovatodia  legisw— Cited  in  Wilde  v.  Bawles,  18  Colo. 
583,  22  I'ac.  897,  holding  that  one  whose  property  was  wrongfully  seised  by  a 
sheriff  under  attachment  may  recover  it  in  claim  and  delivery  in  another  court 
of  con^urtent  jurisdiction. 

<;ited  in  note  in  25  Am.  8t.  Rep.  257.  258,  on  replevin  against  officer. 

Same— Bemaad.— Cited  in  Dickson  v.  Randal,  19  Kan;  212,  holding  that  the 
owner  of  property  wrongfully  seized  under  an  execution  directed  dgainst  the 
property  of  another  may  maintain  replevin  therefor,  without  a  piior  demand 
therefor  upon  the  officer. 

Simda^^ValidltT  of  prooeedings  had  on.^Cited  in  Morris  y.  Shew,  29 
Kan.  661,  holding  service  of  an  attachment  order  on  Sunday  to  be  illegal  and 
wrongful,  entitling  the  attachment  defendant  to  damages  for  wrongful  seisure; 
State  V.  Muir,  32  Kan.  481,  4  Pac.  812,  holding  that,  while  the  verdict  may  be 
received  on  Sunday,  it  is  improper  to  Kceive  it  on  Bunday,  where  neither  ac- 
cused nor  bis  counsel  were  notified  to  be  present,  so  as  to  enable  them  to  poll 
the  jury;  City  of  Parsons  v.  LAndsay,  41  Kan.  386,  21  Pac.  227,  8  L.  R.  A. 
<158,  13  Am.  St.  Rep.  290,  holding  that  a  judgment  rendered  on  Sunday  is  void. 

16  BAK.  495,  CITY  OF  EMPORIA  ▼.  BATES 

Validation  of  mnnioipal  acts.— Cited  in  Krskine  v.  Steele  County,  87  Fed. 
C30;  City  of  Emporia  v.  Whittlesey,  20  Kan.  17;  Kansas  City  v.  Silver,  74 
Kan.  851,  85  Pac.  805— holding  that  a  statute  ratifying  county  warrants,  invalid 
on  the  ground  that  the  commissioners  had  no  authority  to  contract  for  the  serv- 
ices the  wan-ant  was  given  for,  was  not  unconstitutional;  Steele  County  v. 
Krekine,  98  Fed.  215,  39  C  C.  A.  173,  holding  that  an  act  of  a  municipality, 
done  witliout  authority  previously  given,  may  be  legalized  by  a  subsequent  stat- 
ute, if  the  act  would  have  been  legal  if  done  under  the  statute ;  Dowell  v.  City 
of  Portland,  13  Or.  248,  10  Pac.  308,  holding  that,  in  case  of  an  irregular  or 
defective  local  assessment,  a  city  may  make  a  valid  reassessment  only  wheVe  it 
has  legislative  authority. 

Cited  in  note  in  70  Am.  Dec.  536,  on  power  of  Legislature  to  supply  defects 
in  assessments  for  taxes. 

16  KAN.  408,  0OMMI88IOlfER8  OF  8EDGWIOK  COmTTY  ▼.  BUHK- 


Cited  in  Hurt  v.  Hamilton.  25  Kan.  76. 

Change  of  bonndariea  of  political  diTiaions— Apportiommeiit  of  debts 

id  ppoperty.— Cited  in  Orange  County  v.  Los  Angeles  County,  114  Cal.  390, 
46  Pac.  173;  Riverside  County  v.  San  Bernardino  County,  134  Cal.  517,  06 
Pac  788;  Morrow  County  v.  Hendryx,' 14  Or.  397,  12  Pac.  806--holding  that 
the  division  of  a  county  and  the  power  to  determine  what  liability  for  county 
debts  the  new  county  shall  assume  is  in  the  Legislature  alone;  Colusa  County 
V.  Glenn  County,  117  Cal.  434,  49  Pac.  457,  holding  that  a  county  formed  out 
of  another  is  liable  for  taxes  received  by  it  on  property  in  the  former  county, 
the  division  act  not  having  provided  for  an  apportionment;  Commissioners  of 
Ottawa  County  v.  Nelson,  10  Kan.  234,  27  Am.  Rep.  101,  holding  that  act  ap- 
proved March  3,  1873  (Acts  1873,  c.  142.  §f  3,  4),  part  of  "An  act  to  regulate 
taxation  on  the  change-  of  boiradaiy  Ikies,"  is  constitutional ;  Chandler  v.  Reyn- 
olds, 19  Kan.  249,  holding  that,  where  territory  is  detached  from  a  county  or 
township,  act  approved  March  3,  187^  (Acts  1873,  e.  142),  relating  to  taxation 
on  change  of  boundary  litiesv  authorhiea  taxing  the  detailed  territory  tft  pay 
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prior  bonded  indebtedness  of  the  county  only  where  the  bonds  .were  boA  "au- 
thorised and  issaed*'  before  the  detachment  of  the  territory;  Board  of  Com'rs 
of  Marion  Oonnty  ▼.  Board  of  0<Mn'rB  of  Harney  Onnty,  26  Kan.  181,  on  the 
liability  of  a  township  for  bonds  issued  by  a  coanty  before  the  township  was 
detached ;  State  ex  rel.  Robb  t.  Board  of  Oom'rs  of  Kiowa  Govntyt  41  Kaos 
630,  21  Pac.  601,  holding  that  Acts  1878,  c  142,  to  regolate  taxation  in  case 
of  change  of  boundary  Unes  of  counties  and  townships  after  a  bonded  debt  is 
created  by  popular  vote,  applies  where  detached  territory  is  erects  into  a  new 
county,  the  same  as  where  attached  to  an  existing  county;  Yandrias  ▼;.  Hni» 
58  Kan.  611,  50  Pac  872,  holding  that  the  Legislature  may  determine  how  the 
property  of  a  county  shall  be  divided  and  its  debts  apportioned  on  a  change  of 
boundaries;  In  re  Apportionment  Between  Fremont  &  Big  Horn  Counties,  8 
Wyo.  1,  54  Pac.  1073,  holding  that  provision  for  apportionment  of  county  debts 
upon  division  of  a  county  may  be  made  by  general  law  passed  before  the  divid- 
ing act,  or  by  general  or  special  act  after  the  enactment  of  the  dividing  act. 

Cited  in  note  in  20  Am.  St.  Rep.  678,  on  relation  of  new  counties  and  their 
officers  to  old  counties. 

Sana— Power  of  I«esislAtiavo.-Oted  in  School  Dist  No.  57  ▼.  Board  of 
Education  of  City  of  Emporia,  16  Kan.  536,  holding  that  the  Legislature  has 
power  to  change  school  district  boundaries. 

Cited  in  note  in  68  Am.  Dec.  298,  on  nkode  of  enforcing  liability  of  counties 
and  legislative  power  to  modify  or  impair  same. 

RetroActiTa  legisUtlon.— Cited  in  Craft  v.  Lofinck,  34  Kan.  365,  8  Pac  3oU, 

holding,  to  enable  the  Legislature  to  retrospectively  impose  a  legal  liability  upon 
the  inhabitants  of  a  part,  of  a  township  after  its  division,  where  no  legal  lia- 
bility existed  before,  there  must  have  been  a  pre-existing  moral  liability;  Berry 
v.  Kansas  City,  Ft.  S.  &  M.  R.  Co.,  52  Kan.  759,  34  Pac.  805,  39  Am.  St.  Rep. 
871,  holding  that  Code  Civ.  Proc.  §  422a,  is  not  unconstitutional,  upon  the  ground 
that  it  is  retroactive,  merely  giving  a  new  remedy;  Board  of  Education  of  City 
of  Topeka  v.  State,  64  Kan.  6 ;  67  Pac.  559 ;  Inlow  w.  Board  of  Com'rs  of  Gra- 
ham County,  6  Kan.  App.  391,  51  Pac.  65— holding  that  Acts  1893,  c  128,  pro- 
viding a  method  of  settlement  between  a  school  district  and  a  dty,  where  the 
distric^t  is  annexed  to  the  city,  though  retroactive  when  applied  to  compel  the 
payment  by  a  city  of  bonds  of  a  school  district  annexed  before  the  statute  was  en- 
acted, is  not  invalid,  since  the  city  was  under  a  moral  obligation  to  pay  off  the 
bonds ;  Mikesell  v.  Board  of  Com'rs  of  Wilson  County,  82  Kan.  502,  108  Pac. 
829,  holding  that  the  ''parole  law''  (Acts  1907,  c.  178;  Gen.  St  1909,  U  245^ 
2472)  is  not  invalid  for  the  reason  that  it  is  retroactive,  or  unconstitutional ;  May* 
or,  etc.,  of  City  of  Guthrie  v.  Territory  ex  reL  Losey,  1  Okl.  188,  31  Pac  190,  21 
Lh  R.  A.  841,  holding  that  retroactive  laws  may  be  enacted  to  provide  remedies  to 
enforce  pre-existing  moral  obligations,  which  were  not  legally  enforceable. 

Cited  in  note  in  16  Am.  Dec.  520  (par.  1),  on  constitutionality  of  acts  validating 
married  woman's  contracts  and  deeds;  in  52  L.  R.  A.  941,  on  constitutionality  of 
retroactive  statute  creating  right  of  action  or  of  set-off. 

16  KAN.  507,  STATE  ▼.  CUMMEBFORD 

Dismiaaal  for  want  of  partias. — Cited  in  Richardson  v.  Great  Western  Mfg. 
Co.,  3  Kan.  App.  445,  43  Pac  809,  holding  that  the  Supreme  Court  will  dismis 
a  case  for  want  of  necessary  parties  only  when  it  appears  that  its  decision  might 
prejudicially  affect  the  interests  of  some  persons  not  before  it 

16  KAN.  510,  I.EAV£HWOaTH,  I..  A  O.  B.  0O«  ▼.  0OX*FIN 

16  KAN.  515*  I>OUOI«AS8  ▼•  NUZUX 
Cited  in  Hammer  y.  Rogers,  21  OU.  867,  96.Pac;  611. . 
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Dwtinguished  in  Sanford  ▼.  Weeks,  39  Kan*  649,  18  Pac.  823 ;  Board  of  Gom'ra 
of  Marion  County  v.  Welch,  40  Kan.  767,  20  Paa  483 ;  Kennedy  t.  Haskell,  67 
Kan.  612,  73  Pac.  913. 

Qvleiiiis  title.— Cited  in  Pritchard  y.  Madron,  24  Kan.  486,  on  actions  to 
quiet  title ;  Howe  Mach.  Co.  ▼.  Miner,  28  Kan.  441,  holdini[  tliat  equity  will  not 
remove  an  alleged  cloud  from,  title,  when  the  defect  appears  iftpon  the  face  of  the 
record  through  which  the  opposite  party  claims  title  and  cannot  be  cured  by  limi- 
tations; Schenck  v.  Wicks,  28  Utah,  576,  65  Pac.  732,  holding  that  an  instru- 
ment  which  on  its  face  shows  prima  facie  such  adverse  interest  in  a  third  party, 
and  is  such  that,  if  put  in  evidence  in  an  action  by  the  real  owner  to  quiet  his 
title,  he  would  be  compelled  in  defense  to  prove  his  own'  title,  it  constitutes  a 
cloud  which  equity  will  remove. 

Same  Remedy  at  Imw.— Cited  in  note  in  12  L.  R.  A.  (N.  S.)  71,  on  effect  of 
legal  remedy  upon  equitable  jurisdiction  to  remove  cloud  on  title. 

Same— Vacant  land.— Cited  in  Pierce  v.  Thompson,  26  Kan.  714;  Utley  v. 
Fee,  33  Kan.  683,  7  Pac.  555— holding  that  one  who  holds  the  legal  title  to  un- 
occupied land  may  maintain  an  action  to  quiet  title,  independent  of  Code  Civ. 
Proc.  §  594. 

Same— Necessity  of  possession.— Cited  in  Sale  v.  Bugher,  24  Kan.  432; 
Cartwright  y.  McFadden,  24  Kan.  662— holding  that  a  plaintiff  in  an  action  under 
the  statute  to  quiet  title  must  prove  his  actual  possession  by  himself  or  tenant; 
Keith  V.  Keith,  26  Kan.  26 ;  Wood  v.  Nicholson,  43  Kan.  401,  23  Pac.  587— hold- 
ing that  actual  possession  or  legal  title  is  necessary  to  maintain  the  action ;  West- 
brook  V.  Schmaus,  51  Kan.  558,  33  Pac.  306,  holding  that  in  an  action  to  quiet 
title  and  for  equitable  relief,  other  than  that  provided  in  Code  Civ.  Proc.  |  594, 
actual  possession  by  plaintiff  need  not  be  shown ;  Sutliff  v.  Smith,  58  Kan.  559, 
50  Pac.  455.  holding  that  a  vendor  out  of  possession  may  bring  an  equitable  ac- 
tion to  quiet  title,  where  the  vendee  in  possession  will  not  permit  it  to  be  brought 
in  his  own  name,  though  he  withholds  the  purchase  money  until  title  is  perfected. 

Same— AdTcrse  claims.— Cited  in  Williams  v.  Moorehead,  33  Kan.  609,  7 
Pac  226,  holding  that  one  who  made  some  claim  to  the  land  in  controversy  was 
properly  made  defendant  in  action  to  quiet  title. 

Sanie—Pleadins*^— Cited  in  Entreken  v.  Howard,  16  Kan.  551,  holding  a  peti- 
tion in  an  action  to  quiet  title  sufficient 

Same— Necessity  of  aHesins  adverse  possession.— Cited  in  Allen  ^jftDoug- 
lass,  29  Kan.  412,  holding  that  an  answer  which  does  not  show  that  any  one  is 
claiming  an  adverse  title  to  defendant  does  not  show  a  cause  of  action  to  quiet 
title,  either  under  the  statute  or  otherwise;  Grove  v.  Jennings,  46  Kan.  366,  26 
Pac  738,  holding  that  in  a  suit  to  remove  doud  from  title  under  a  petition  sim- 
ilar to  an  equity  suit,  and  in  absence  of  statute,  an  allegation  of  plaintiff's  pos- 
session is  not  necessary;  Elliott  v.  Hudson,  84  Kan.  7,  113  Pac.  307,  holding 
an  allegation  of  an  adverse  claim  by  defendant,  based  upon  tax  deeds  which  were 
alleged  to  be  void,  sufficiently  alleged  an  adverse  title  to  sustain  an  action  to  quiet 
title ;  Parker  v.  Vaughn,  85  Kan.  324,  116  Pac.  882 ;  Christy  v.  Springs,  11  Okl. 
710,  69  Pac.  864— holding  that  ordinarily  plaintiff  in  an  action  to  quiet  title  must 
either  allege  and  prove  actual  possession  or  plead  in  detail  the  facts  on  which 
the  claim  was  based,  and,  if  the  petition  is  drawn  in  short  form,  plaintiff  must  be 
in  possession ;  Horton  v.  Haines,  23  Okl.  878,  102  Pac.  121,  holding  that  the  pe- 
tition in  a  mortgage  foreclosure  action  stated  a  cause  of  action  against  a  defend- 
ant who  acquired  an  interest  in  the  real  estate  involved  after  the  execution  of 
the  mortgage. 

Same— Onre  of  petition  liy  answev.— Cited  in  Shinkle  v.  Me^,  69  Kan. 
368,  76  Pac.  837,  holding  that  where  the  petition  allage4.that  plaintiff  owned  the 
laud  ia  dispute,  in  f ee»  and  that  defenditnts .  hsii  recorded  tax.  deeds  thereto,  al- 
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leged  to  be  void,  but  without  alleginif  possession,  and  tfet  answer  alleged  that  flie. 
htnd  was  vacant  and  unoccupied,  plaintiff  was  entitled  under  the  statute  to  kave 

his  title  quieted. 

Tbs  deecl«-^Re«ex««tttio«  •f  iupel^sttt  deed^^^ited  in  Fox  t.  Tifmnumd, 

152  Gal.  51,  91  Pac.  1001,  1007;  Gorbin  t.  Bronson,  28  Kan.  532;  Yaons  ▼. 
Gibson,  80  Kan.  2^,  105  Pac.  8;  Baker  v.  Iiane«  82  Kan.  715,  109  Pae:  182; 
28  Is.  R.  A.  (N.  S.)  405— holding  that  a  tax  certificate  bolder  has  a  xicfat  to  m 
tai  deed  -made  to  the  proper  grantee,  and  the  county  clerk  can  be  compelled  to 
execute  a  proper  deed,  though  an  imperfect  one  was  pievioosly  executed;  Hill- 
yard  t.  Banchor,  85  Kan.  516,  118  Pac.  67,  holding  that,  where  the  land  lecoids 
showed  that  title  had  preriously  been  conveyed  to  parties  under  whom  defendantft 
claim,  subsequent  conveyances  by  tlie  same  grantors  conveyed  nothing. 

16  KAN.  521,  DOUOIiASS  ▼.  NUZUM 

16  KAK.  527,  CtTBNBCT  ▼.  liAHMBR 

Preferences  to  oreditors.— Cited  in  Frankhouser  v.  Ellett,  22  Kan.  127,  31 
Am.  Rep.  171 ;  Bliss  &  Wood  v.  Couch,  46  Kan.  400,  26  Pac.  706;  Douglas  Goan- 
ty  Nat.  Bank  v.. Sands,  47  Kan.  596,  28  Pac.  620;  Lewis  v.  Hughs,  40  Kan.  23^ 
30  Pac.  177— holding  that  a  creditor  who  purchases  his  insolvent  debtor's  property* 
knowing  he  is  attempting  to  dispose  of  his  property  in  fraud  of  his  credilovB» 
must  act  in  good  faith  and  pay  a  fair  valuation  therefor;  Farlin  v.  SooIe,  30 
401,  1  Pac.  123,  46  Am.  Rep.  100,  holding  'that  a  debtor  may  prefer  one 
itor  over  another;  Cooiier  v.  First  Nat.  Bank,  40  Kan.  5,  18  Pac.  987,  hoMui^ 
that  a  debtor  could  prefer  his  wife,  a  bona  fide  creditor,  though  her  preferenoe- 
l)reVent€d  the  other  creditors  from  receiving  their  debts. 

16  KAN.  530,  BAHM  ▼.  KING  WBaUOHT  IBON  BKIDG£  lEANlU 
FACTORY  OF  TOPEKA 

Bona  fide  pureliMera  off  note— Evidonee.— Cited  in  Eclon  v.  Harlan,  2D 
Kan.  452;  Reynolds  v.  Thomas,  2S  Kan.  810;  Mann  v.  Second  Nat.  Bank  of 
Springfield,  Ohio,  34  Kan.  746,  10  Pac  150— holding  that  the  mere  poesession  of 
a  negotiable  note  is  prima  facie  evidence  of  all  of  the  facts  essential  to  make  the 
holder  a  bona  fide  purchaser;  Lyon  v.  Martin,  31  Kan.  411,  2  Pac.  790;  First 
Nat.  Bank  of  Ft.  Scott  v.  Elliott,  46  Kan.  32,  26  Pac.  487;  Hardy  v.  First  Nat. 
Bank  ©f  Newton.  56  Kan.  493,  43  Pac.  1125 ;  Soott  v.  Geiser  Mfg.  Co.,  70  Kaiu 
498,  11  Pac.  823 ;  Challiss  v.  Woodbum,  2  Kan.  App.  652.  48  Pac.  792 ;  Win- 
field  Nat.  Bank  v.  Mc Williams,  9  Okl.  493,  60  Pac.  229— holding  that  it  Is  pre- 
sumed in  absence  of  contrary  evidence,  that  a  negotiable  promissory  note  of 
plaintiff  alleges  ownership,  setting  out  a  copy,  with  all  the  indorsements, 
are  without  date,  was  transferred  before  maturity  and  that  plaintiif  was  a 
fide  holder ;  Brook  v.  Teague,  52  Kan.  119,  34  Pac.  347,  holding  that  if  the  maker 
of  a  negotiable  note  shows  fraud  in  its  inception,  or  the  circumstances  raise  a 
strong  suspicion  of  fraud,  the  owner  must  show  that  he  was  a  bona  fide  par- 
chaser  under  circumstances  which  would  create  no  presumption  that  he  knew 
the  facts  which  made  it  invalid. 

Cited  in  note  in  11  Am.  St.  Rep.  323  (par.  2),  on  burden  of  proof  as  to  bona 
fide  ownership. 

Same— Usury  in  nosotiaUe  note.— Cited  in  Gross  v.  Funk,  20  Kan.  6S5y 
holding  that  the  defense  of  usury  cannot  be  set  up  against  a  bona  fide  indorsee 
fore  maturity  of  a  negotiable  instrument 

16  KAK.  634,  lUSAB  ▼.  JEFFRIES 

Cited  in  Kansas  City,  Ft  S.  &  M.  R.  Co.  v.  Mui9*ay»  67  Kan.  697,  47  Pac 
Aetioaa  on  Joint  and  iMVoral  j«da:m«Bts.>^<;ited  in  United  States  v.  H^ 
to!li,  48  Fed.  207,  holding  that,  in  view  of  Qea.  St  Kaa.  1889,  pais.  1101, 
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45d6^  wlwne  one  ot  several  jtnvt  defendaiutB  died  after  judgment,  JKyigmtnt  may 
be  revived  against  his  personal  representative  witboot  joining  the  Dther  defend- 
ants ;  Lewis  v.  Adams,  70  Gal.  403,  11  Paa  833,  59  Am.  Rep.  423,  holding  that, 
where  an  actioa  on  a  judgment  against  several  joimt  debtors  is  originally  oom- 
menced  against  one  of  tb(9n  alone,  a  subsequent  amendment,  b^  substituting  the 
names  of  the  other  judgment  debtors  as  defendants,  does  not  change  the  nature 
of  the  action  against  the  original  defendants,  so  a(S  to  extend  the  running  of  lim- 
itations; Stout  V.  Baker,  32  Kan.  113,  4  Pac.  141;  Richardson  v.  Painter,  SO 
Kan.  574,  102  Pac.  1099,  133  Am.  St.  Rep.  224— holding  that  a  personal  judg- 
ment against  two  defendants  is  a  joint  and  several  obligation,  wMch  plaintiff  may 
enforce  against  either  of  them  at  his  option. 

Set-off— Claims  arising;  from  oontraot  bjojA  tort.— Cited  in  Fanson  v.  Lins- 
ley,  20  Kan.  235,  holding  that,  where  a  wrong  is  done  to  anotber^s  property  with 
the  intention  of  benefiting  the  wrongdoer's  estate,  the  law  implies  a  contract  by 
the  wrongdoer  to  pay  the  injured  party  all  of  the  benefits  received,  and  if  the  tort 
is  waived  the  cause  of  action  on  the  implied  contract  may  be  set  off;  Challiss 
V.  Wylie,  35  Kan.  506,  11  Pac.  438,  holding  that  one  whose  estate  is  wronged 
may  sue  the  wrongdoer  on  the  implied  contract  for  the  value  of  the  benefits  re- 
ceived by  the  wrongdoer. 

Cited  in  note  in  89  Am.  Dec.  483,  on  scope  and  office  of  counterclaim. 

16  KAN.  536,  8CHOOI«  DIST.  NO.  57  ▼.  BOARB  OF  EDtTCATION  OF 
CITY  OF  EMPORIA 

AttacldAs  school  laud  to  city.- Distinguished  in  School  Dist  No.  74,  ELing- 
fisher  County,  v.  Long,  2  Oltl.  460,  37  Pac.  601,  as  to  what  land  may  be  attached 
to  a  city  for  school  purposes. 

16  KAN.   542,   SNTDER  ▼.  BOARD   OF  EBITOATION  OF  CITY  OF 
PAOIiA 

16  KAN.  546,  GREGG  ▼.  GEORGE 

Check— Bemand  for  payment.— Cited  in  Williams  ▼.  Braun,  14  Cal.  App. 
396,  112  Pac.  465 ;  Mordis  v.  Kennedy,  23  Kan.  408,  33  Am.  Rep.  169 ;  Ander- 
son V.  Rodgers,  53  Kan.  542,  36  Pac.  1067,  27  L.  R,  A.  248 ;  Kershaw  v.  Ladd. 
34  Or.  375,  56  Pac.  402,  44  L.  R,  A.  236— holding  that  the  payee  of  a  check  re- 
ceived in  the  same  place  the  bank  is  located  must  present  it  at  the  close  of  the 
banking  hours  of  the  next  business  day,  and  if  the  bank  is  at  a  distance,  must 
be  sent  for  presentment  on  the  next  business  day  after  it  is  received,  and  pre- 
sented the  next  day  after  its  receipt;  Noble  v.  Doughten,  72  Kan.  336,  83  Pac. 
1048,  3  L.  R.  A.  (N.  S.)  1167,  holding  that  failure  to  demand  payment  of  a  check 
within  a  reasonable  time  and  give  notice  of  nonpayment  do  not  necessarily  dis- 
charge the  drawer,  unless  some  loss  result  to  him  from  such  lack  of  diligence. 

Cited  in  note  in  53  L.  R.  A.  432,  on  effect  on  drawer's  liability  of  delay  in  pre- 
senting check  where  drawee  remains  solvent. 

16  KAN.  651,  ENTREKEN  ▼.  HOWARD 

Cited  in  Howard  v.  Entreken,  24  Kan.  428;  Board  of  Oom'xsof  Marion  Couaty 
V.  Welch,  40  Kan.  767,  20  Pac  483. 

Quieting  title— Allesation  of  aotnal  poMendon*— Cited  in  Cartwright  v. 
McFadden,  24  Kan.  662,  holding  that  an  allegation,  an  an  action  to  quiet  tit^ 
that  plaintiff  is  in  ^'peaceable  possession"  of  the  proi^rty,  is  prima  fade  an  al- 
legation that  he  is  in  the  actual  possession. 

Same— Cuve  "by  aaswer.*— Cited  in  Sanford  v.  Weeks,  39  Kan.  649,  18  Fic. 
823,  holding  that,  in  a  statutory  action  to  quiet  title,  any  defect  in  the  petKioii, 
becanse  it  did  not  set  ont  the  nature  of  defendant's  daim  and  the  grounds  ef  its 

v.16  K.NoTES— 3 
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Pac.  By.  Co.  ▼.  Harreison,  44  Kan.  253,  24k  P«&  466,  lieldiDf  tkst  Laws  1S85. 
c.  154,  to  coiBapel  railroad  eompaniee  to  fence  their  roads  by  and  t^itMig^  lands 
inclosed  with  a  lawful  fence,  is  constitutional. 

Oited  in  note  in  25  Ia  R.  A.  163,  on  constitotionalitT  of  statutes  making  rail- 
roads absolutely  liable  for  fires  set  out  or  stock  killed;  in  31  Lw  R.  A.  (N.  8.) 
862,  864,  866,  on  constitutionality  of  statutes  requiring  railroad  to  fenoe  tracks 
and  build  cattle  guards. 

Sftin*— Conslarvotion  of  staivteSiF-Oited  in  Kansas  Pac.  Ry.  Co.  ▼.  Taj-lor, 
17  Kan.  566,  holding  it  necessary  to  show  a  breach  of  a  railroad's  atat^itniy 
duty  to  fence  before  a  liability  is  imposed  on  it;  Sherman  v.  Anderson,  27  Kan. 
333,  41  Am.  Rep.  414,  holding  that  Acts  1874,  c.  94,  imposes  the  du^  of  fencing 
a  railroad  right  of  way  exclusively  upon  the  railroad  company  as  between  it 
and  the  landowner,  and  where  a  railroad  company  had  title  to  the  right  of  way  at 
a  place  at  which  a  steer  was  struck,  wrecking  a  train  and  kitting  intestate, 
and  the  right  of  way  was  unfenced,  defendant,  w]u>  permitted  his  steer  to  go 
upon  the  right  of  way  and  cause  the  wreck,  was  not  liable  for  intestate's  death; 
Atchison,  T.  &  S.  l\  R.  Co.  v.  Shaft,  34  Kan.  711,  9  Pac.  464  (dissenting  opin> 
ion),  on  question  as  to  construction  of  railroad  fence  laws. 

PoUoe  powor.-^ited  in  State  v.  Wilson,  7  Kan.  App.  428,  53  Pac  371, 
on  the  question  of  the  nature  of  the  police  power. 

Attorney's  fees—VaUdity  of  statutes.^— Cited  in  Gulf,  C.  &  S.  F.  Ry. 
Cov  V.  Ellis,  165  U.  S.  150,  17  Sup.  Ct.  255,  41  L.  Ed.  666  (dtssemting  opinion), 
on  the  question  as  to  whether  a  statute  giving  a  plaintiff,  reeorering  against 
a  railroad  company  for  killing  stock,  reasonable  attorney*s  fees,  not  to  exceed 
$10,  is  constitutional;  Clark  y.  Ford,  7  Kan.  App.  332,  51  Pac  938,  holding 
the  attorney  fee  allowed  by  a  jury  in  an  action  against  a  railroad  company  for 
damages  for  killing  stock  is  a  part  of  the  amount  in  controversy;  Davidson  v. 
Jennings,  27  Colo.  187,  60  Pac.  354,  48  L.  R.  A.  340,  83  Am.  St.  Rep.  49: 
Wortman  v.  Kleinsebmidt,  12  Mont.  316,  30  Pac.  280— holding  that  a  statute 
giving  plaintiff  in  an  action  to  foreclose  a  mechanic's  lien  reasonable  attorney's 
fees  is  not  unconstitutional;  Pyramid  I^nd  &  Stock  Co.  v.  Pierce,  30  Nev.  237. 
05  Pac.  210,  holding  that  a  statute  giving  the  party  recovering  damages  against 
one  unlawfully  grazing  stock  on  his  land  an  attorney's  fee  is  a  proper  police 
regulation  and  constitutional. 

Cited  in  note  in  79  Am.  St.  Rep.  185,  on  constitutionality  of  statutes  allowing 
attorney's  fee. 

Brivate  aotion  for  Tiolation  of  statiite.*^ited  in  note  in  9  Lt.  R.  A. 
(N.  S.)  354,  on  private  action  for  violation  of  statute  not  expressly  conferring  it. 

16  KAN.  583,  KANSAS  PAC.  RT.  CO.  ▼.  TANZ 

Citttd  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  City  of  Atchison,  47  Kan.  712,  28 
Pac.  1000. 

Attorney's  fees  as  daaiases.— Cited  in  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Ellis, 
165  U.  S.  150,  17  Sup.  Ct.  255,  41  U  Ed.  666,  holding  that  a  statute  giving 
persons  establishing  a  claim  against  a  railroad  company  for  stock  injuries,  labor, 
etc.,  reasonable  attorney's  fees,  not  exceeding  $10,  denies  to  the  company  the 
equal  protection  of  the  law;  Pyramid  Land  A  Stock  Co.  ▼.  Pierce,  30  Nev. 
237,  95  Pac.  210,  holding  an  attorney's  fee  may  be  imposed  in  favor  of  one  re- 
covering damages  for  unlawfully  grazing  on  land. 

Pleadlne— Cure  and  trailer  of  defects.— Oited  in  Missouri  River,  Ft  S. 
A  G.  R.  Co.  V.  Duckett,  20  Kan.  623 ;  Kansas  Pac.  Ry.  Co.  v.  Taylor.  17  Kan. 
566 — holding  that  the  most  liberal  intendment  is  given  to  a  bill  of  particulars 
filed  in  a  justice's  court,  and  if  it  states  every  essential  fact  necessary  to  a  cause 
of  action  it  will  sustain  a  judgment,  though  the  facts  are  alleged  in  the  loosest 
and  most  indefinite  manner;  St.  Louis  A  S.  F.  Ry.  Co.  v.  McReynolds,  24  Kaii- 
368.  holding  that  defendant  did  not  waive  any  of  the  defects  in  a  bill  of  jiarticu- 
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Ian.  in  a  liiftioe's  actioa,  where  it  did  not  appear  at  tdal ;  BarrackmaD  v.  Girard, 
26  Kan.  284,  holding  that  a  bill  of  particulars  in  a  justice's  action  was  fatally 
defective,  and  the  defects  were  not  cured  bfy  special  findings ;  CUay  v.  Hildebzand 
Bros,  k  Jones,  d4  Kan.  604,  0  Pac.  466,  holding  that,  though  allegations  in  a 
petition  in  mortgage  foreclosure  that  ^'defendaats  and  each  of  them,  including 
W.,  have  or  claim  some  interest  in  the  premises,"  were  defective  as  against  W., 
the  defect  was  cured  bj  W.'s  appearance  and  going  to  trial ;  Atchison,  T.  &  S.  F. 
R.  Co.  T.  Bartlett,  2  Kan.  App.  167,  48  Pac.  284,  holding  that  a  bill  of  particu- 
lars in  a  juetice^s  action  for  stock  injuries  waa  sufficient,  when  first  attacked  on 
appeal,  to  sustain  a  judgment  for  plaintiff. 

16   KAN.   587,   KANSAS   PAt).   RT.    CO.   ▼.   WTANBOTTE   COtTNTT 
COITRS 

E4iiaUBatioq&  of  assesgiaanU  tor  tajcatiQB^-<;ited  in  Qriffith  v.  Watson. 
19  Kan.  23,  holding  that,  after  all  of  a  taxpayer's  personalty  in  a  township  was 
listed  for  taxation,  it  would  be  illegal  to  increase  the  list  or  amount  of  the  as- 
sessment,  even  for  the  township,  without  notice  to  the  taxpayer;  St.  Joseph  & 
D.  G.  R.  Co.  V.  Smith,  19  Kan.  225,  holding  that  the  valuation  of  realty,  being 
fixed  first  by  the  assessor  and  not  by  the  owner,  may  be  changed  by  the  board 
of  equalization  at  a  regular  meeting,  of  which  legal  and  public  notice  is  given, 
without  personal  notice;  Gillett  v.  Treasurer  of  Lyon  County,  30  Kan.  166,  1 
Pac,  577,  holding  that  since  1876  the  boar«i  of  equaliaation  has  power  to  equalize 
the  valuation  of  personalty ;  Challiss  v.  Rigg,  49  Kan.  119,  30  Pac.  190,  on  the 
question  of  the  equalization  of  taxea  on  realty  by  the  county  board  of  equaliza- 
tion. 

Kefrntdmeat  ^t  trnxmrn  yaict-^ited  in  Board  of  Com'rs  of  Lyon  County  v. 
Goddard,  22  Kan.  389,  holding  that  neither  county  commissioners  nor  the  county 
treasurer  can  refund  money  upon  failure  of  tax  titles,  except  as  re^iuired  by 
statute. 

Volnntary  payments^-^ited  in  Lambom  v.  Dickinson  County,  97  U.  S. 
181,  24  L.  Ed.  926,  holding  that  a  payment  of  taxes  was  voluntary  and  could 
not  be  recovered ;  Sapp  v.  Commissioners  of  Brown  County,  20  Kan.  243 ;  Atchi- 
son, T.  &  S.  F.  H.  Co.  V.  Board  of  Com'rs  of  Atchison  County,  47  Kan.  722, 
28  Pac.  999-~ho]ding  that  persons  paying  taxes  with  knowledge  of  all  the  facts 
making  them  void  cannot  recover  them  back;  Thimes  v.  Stumpff,  33  Kan.  53, 
5  Pac.  431,  holding  that  one  who  contracted  to  purchase  a  homestead,  knowing 
that  the  vendor's  wife  did  not  sign  the  contract,  and  all  the  circumstances  which 
made  the  contract  void,  cannot  recover  back  a  payment  made  under  the  con- 
tract it  being  voluntary ;  City  of  Atchison  v.  SUte  ex  rel.  Tufts,  34  Kan.  370, 
8  Pac.  367,  holding  that,  where  taxpayers  voluntarily  paid  illegal  taxes  levied, 
the  public  had  no  such  interest  therein  as  w^ould  authorize  the  state  to  enjoin 
the  county  treasurer  from  paying  out  the  money,  the  payments  having  been 
voluntary;  Atchison,  T.  &  S.  F.  R.  Co.  v.  City  of  Atchison,  47  Kan.  712,  28 
Pac.  1000,  holding  that  a  part  of  taxes  illegally  paid  was  an  involuntary  pay- 
ment, which  could  be  recovered  back;  Connelly  v.  Board  of  Com'rs  of  Trego 
County,  64  Kan.  168,  67  Pac.  453;  Pomeroy  v.  Board  of  Com'rs  of  Graham 
County,  6  Kan.  App.  401,  50  Pac.  1094— holding  that  illegal  taxes  paid  involun- 
tarily may  be  recovered;  Kelly  v.  Board  of  Gom^rs  ci  Uiami  County,  85  Kan. 
38,  116  Pac.  477,  holding  that  a  payment  made  pursuant  to  a  claim  asserted  can 
only  be  recovered  by  showing  fraud,  duress,  or  mistake  of  fact;  Ottawa  Univer- 
sity V.  Stratton,  85  Kan.  246,  116  Pac.  892,  holding  that  illegal  taxes,  paid  under 
protest,  may  be  recovered  as  an  involuntary  payment;  Missouri  Pac.  By.  Co.  v. 
Gruendel,  3  Kan.  App.  53,  44  Pac.  439,  holding  that  a  payment  in  condenmation 
proceedings  was  voluntary  and  cannot  be  recovered ;  Board  of  Com'rs  of  Wyan- 
dotte County  V.  Kansas  City,  Ft  S.  &  M.  R.  Co.,  4  Kan.  App.  772,  46  Pac. 
1013,  holding  that  a  payment  of  taxes  under  protest,  and  to  prevent  the  issuance 
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of  tax  warrants  therefor,  is  involuntary,  and  may  be  recoyered,  tiiongh  no  war- 
rant was  actually  issued. 

Cited  in  note  in  45  Am.  Dec.  156,  168,  164,  on  compulsory  payments  and  rigbt 
to  recover  them  back;  in  22  Am.  Rep.  520,  on  ris^ht  to  recover  back  taxes  or 
assessments  paid;  in  94  Am.  St.  Rep.  414,  416,  on  recovery  back  of  voluntary 
payment. 

Distinguished  in  Juneau  v.  Stunkle,  40  Kan.  756,  20  Pac.  473,  where  a  pay- 
ment was  made  with  the  understanding  that  if,  at  final  settlement,  it  was  found 
to  be  an  overpayment,  it  could  be  recovered  back;  Liowe  v.  Wells  Fargo  &  Co. 
Express,  78  Kan.  105,  96  Pac.  74,  holding  that  money  was  paid  to  an  express 
company  voluntarily  under  a  mistake  of  fact,  and  hence  could  be  recovered. 

16  KAN.  601,  WRIGHT  ▼.  NOEI<L 

County  superlnteiident— '^Kroineii  ellcible  to  ofiee«^-Oted  in  Russell  t. 
Guptill,  13  Wash.  360,  48  Pac.  340,  holding  that  women  may  bold  the  office  of 
county  superintendent  of  schools,  under  a  statute  establishing  a  geperal  uniform 
system  of  public  schools  (Laws  1S89-90,  p.  348),  by  implication  from  section 
78  of  the  act. 

Cited  in  note  in  38  L.  R.  A.  210,  212,  on  right  of  woman  to  hold  ofBce. 

16  KAN.  608,  STATE  ▼.  JONES 
Former   jeopardy— Discharge    on    prelimlmaxy   eacaminatloB^-Cited    in 

State  V.  Ray,  81  Kan.  159,  105  Pac.  46,  holding  that  an  order  discharging  ac- 
cused was  not  a  bar  to  another  preliminary  examination  for  the  same  offense 
or  further  prosecution  therefor. 

Offenses  against  females— Knowledge  o£  age^  -Cited  in  State  v.  John- 
son, 85  Kan.  54,  116  Pac.  210,  holding  that,  in  a  prosecution  for  decoyiDg  a 
female  under  18  years  of  age  in  a  bouse  of  prostitution,  it  is  immaterial  that 
accused  did  not  know  the  girl's  age,  or  that  she  represented  herself  to  be  more 
than  18  years  of  age. 

Cited  in  note  in  25  L.  R.  A.  (N.  S.)  662,  on  effect  of  mistake  as  to  age  of  girl 
under  statute  denouncing  sexual  offenses. 

Saaie— Information  in  language  o£  statnte.— Cited  in  State  v.  Tncker. 
72  Kan.  481,  84  Pac.  126,  holding  that  an  information  charging  the  taking  away 
of  a  girl  under  18  years  of  age  for  purposes  of  concubinage  in  the  language  of 
the  statute  (Gen.  St  1901,  |  2020)  is  sufficient,  it  not  being  essential  to  charge 
cohabitation  and  intercourse. 

Custody  o£  oUldren— Rights  of  parents.F— Cited  in  State  v.  Angel,  42 
Kan.  216,  21  Pac,  1075 ;  Miller  v.  Morrison,  43  Kan.  446,  23  Pac  612— holdins: 
that  the  father  and  mother  are  equally  the  natural  guardians  of  the  children. 
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